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LAWYER TO LAWYER MENTORING PROGRAM 
WORKSHEET II 

INTRODUCTION TO DEALING WITH OTHERS 
 

Worksheet II is intended to facilitate a discussion about appropriate ways (including ethical 
concerns, etiquette, etc.) for dealing with others on behalf of your client.   
 

* * * 
 Discuss a lawyer’s particular ethical obligations in dealing with: 

o Opposing party and counsel.  See Prof. Cond. Rule 1.2 and 3.4; The Lawyer’s 
Creed. 

o The tribunal.  See Prof. Cond. Rule 3.3, 3.5, and 8.2: The Lawyer’s Creed. 
o The media.  See Prof. Cond. Rule 3.6.   
o A legislative body or administrative agency in a nonadjudicative hearing.  See 

Prof. Cond. Rule 3.9 
o A person represented by counsel.  See Prof. Cond. Rule 4.2. 
o A person unrepresented by counsel.  See Prof. Cond. Rule 4.3. 
 

 Discuss a lawyer’s duty to be honest with other parties and the court in all dealings with 
them.  See Prof. Cond. Rule 4.1.   

 
 Discuss the importance of dignified, honest, and considerate transactions.  Discuss the 

importance of reputation and how a lawyer’s conduct dealing with others in a case affects 
his or her reputation. See The Lawyer’s Creed. 

 
 Discuss what to do if you receive a document relating to the representation of other 

counsel that you should not have received.  Prof. Cond. Rule 4.4.     
 

 Share “best practices” with the new lawyer on how to appropriately deal with others on 
behalf of your client.  

 
 Talk about the importance of civility in communications with others.  David J. 

Abeshouse, Civility and Negotiations, GPSOLO MAGAZINE, Oct./Nov. 2005. 
 

 Share with the new lawyer “war” stories of attorneys who have ultimately harmed their 
client because of their incivility and lack of consideration in dealing with opposing 
counsel, the judge or the jury.   

 
 If the new lawyer spends time in court, discuss the attached excerpt from KIMM ALAYNE 

WALTON, WHAT LAW SCHOOL DOESN’T TEACH YOU…BUT YOU REALLY NEED TO KNOW 
at 411 - 427 (2000). 
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_____________________________________________________________________________________ 
 

RESOURCES 
_____________________________________________________________________________________ 
 

OHIO RULES OF PROFESSIONAL CONDUCT 
 

I. CLIENT-LAWYER RELATIONSHIP 
RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF  

AUTHORITY BETWEEN CLIENT AND LAWYER 
 

(a) Subject to divisions (c), (d), and (e) of this rule, a lawyer shall abide by a client's decisions 
concerning the objectives of representation and, as required by Rule 1.4, shall consult with the 
client as to the means by which they are to be pursued. A lawyer may take action on behalf of the 
client as is impliedly authorized to carry out the representation. A lawyer does not violate this 
rule by acceding to requests of opposing counsel that do not prejudice the rights of the client, 
being punctual in fulfilling all professional commitments, avoiding offensive tactics, and treating 
with courtesy and consideration all persons involved in the legal process. A lawyer shall abide by 
a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the 
client's decision as to a plea to be entered, whether to waive a jury trial, and whether the client 
will testify. 
 

**** 
View complete rule and comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule1_2  
 
 
 

III. ADVOCATE 
RULE 3.3: CANDOR TOWARD THE TRIBUNAL 

 
(a) A lawyer shall not knowingly do any of the following:  
 

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of 
material fact or law previously made to the tribunal by the lawyer;  
 

http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule1_2
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(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to 
the lawyer to be directly adverse to the position of the client and not disclosed by 
opposing counsel;  
 
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a 
witness called by the lawyer has offered material evidence and the lawyer comes to know 
of its falsity, the lawyer shall take reasonable measures to remedy the situation, including, 
if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than 
the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is 
false.  
 

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person, 
including the client, intends to engage, is engaging, or has engaged in criminal or fraudulent 
conduct related to the proceeding shall take reasonable measures to remedy the situation, 
including, if necessary, disclosure to the tribunal.  
 
(c) The duties stated in divisions (a) and (b) of this rule continue until the issue to which the duty 
relates is determined by the highest tribunal that may consider the issue, or the time has expired 
for such determination, and apply even if compliance requires disclosure of information 
otherwise protected by Rule 1.6.  
 
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the 
lawyer that will enable the tribunal to make an informed decision, whether or not the facts are 
adverse.  
 
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_3   
 
 

RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL 
 

A lawyer shall not do any of the following:  
 
(a) unlawfully obstruct another party's access to evidence; unlawfully alter, destroy, or conceal a 
document or other material having potential evidentiary value; or counsel or assist another 
person to do any such act;  
 
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a 
witness that is prohibited by law;  
 

http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_3
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(c) knowingly disobey an obligation under the rules of a tribunal, except for an open refusal 
based on a good faith assertion that no valid obligation exists;  
 
(d) in pretrial procedure, intentionally or habitually make a frivolous motion or discovery request 
or fail to make reasonably diligent effort to comply with a legally proper discovery request by an 
opposing party;  
 
(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that 
will not be supported by admissible evidence or by a good-faith belief that such evidence may 
exist, assert personal knowledge of facts in issue except when testifying as a witness, or state a 
personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a 
civil litigant, or the guilt or innocence of an accused;  
 
(f) [RESERVED]  
 
(g) advise or cause a person to hide or to leave the jurisdiction of a tribunal for the purpose of 
becoming unavailable as a witness. 
 
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_4    
  
 

RULE 3.5: IMPARTIALITY AND DECORUM OF THE TRIBUNAL 
 

(a) A lawyer shall not do any of the following:  
 

(1) seek to influence a judicial officer, juror, prospective juror, or other official by means 
prohibited by law;  
 
(2) lend anything of value or give anything of more than de minimis value to a judicial 
officer, official, or employee of a tribunal;  
 
(3) communicate ex parte with either of the following:  
 

(i) a judicial officer or other official as to the merits of the case during the 
proceeding unless authorized to do so by law or court order;  
 
(ii) a juror or prospective juror during the proceeding unless otherwise authorized 
to do so by law or court order.  
 

http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_4
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(4) communicate with a juror or prospective juror after discharge of the jury if any of the 
following applies:  
 

(i) the communication is prohibited by law or court order;  
 
(ii) the juror has made known to the lawyer a desire not to communicate;  
 
(iii) the communication involves misrepresentation, coercion, duress, or 
harassment;  
 

(5) engage in conduct intended to disrupt a tribunal;  
 
(6) engage in undignified or discourteous conduct that is degrading to a tribunal.  
 

(b) A lawyer shall reveal promptly to the tribunal improper conduct by a juror or prospective 
juror, or by another toward a juror, prospective juror, or family member of a juror or prospective 
juror, of which the lawyer has knowledge.  

 
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_5  
 
 

RULE 3.6: TRIAL PUBLICITY 
 

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter 
shall not make an extrajudicial statement that the lawyer knows or reasonably should know will 
be disseminated by means of public communication and will have a substantial likelihood of 
materially prejudicing an adjudicative proceeding in the matter.  
 
(b) Notwithstanding division (a) of this rule and if permitted by Rule 1.6, a lawyer may state any 
of the following:  
 

(1) the claim, offense, or defense involved and, except when prohibited by law, the 
identity of the persons involved;  
 
(2) information contained in a public record;  
 
(3) that an investigation of a matter is in progress;  
 
(4) the scheduling or result of any step in litigation;  
 

http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_5
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(5) a request for assistance in obtaining evidence and information necessary thereto;  
 
(6) a warning of danger concerning the behavior of a person involved when there is 
reason to believe that there exists the likelihood of substantial harm to an individual or to 
the public interest;  
 
(7) in a criminal case, in addition to divisions (b)(1) to (6) of this rule, any of the 
following:  
 

(i) the identity, residence, occupation, and family status of the accused;  
 
(ii) if the accused has not been apprehended, information necessary to aid in 
apprehension of that person;  
 
(iii) the fact, time, and place of arrest;  
 
(iv) the identity of investigating and arresting officers or agencies and the length 
of the investigation.  
 

(c) Notwithstanding division (a) of this rule, a lawyer may make a statement that a reasonable 
lawyer would believe is required to protect a client from the substantial undue prejudicial effect 
of recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant 
to this division shall be limited to information necessary to mitigate the recent adverse publicity.  
 
(d) No lawyer associated in a firm or government agency with a lawyer subject to division (a) of 
this rule shall make a statement prohibited by division (a) of this rule.  
 
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_6  
 
 

RULE 3.9: ADVOCATE IN NONADJUDICATIVE PROCEEDINGS 
 

A lawyer representing a client before a legislative body or administrative agency in a 
nonadjudicative proceeding shall disclose that the appearance is in a representative capacity and 
shall conform to the provisions of Rules 3.3 (a) to (c), 3.4 (a) to (c), and 3.5. 
 
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_9  
 

 

http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_6
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule3_9
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IV. TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS 
RULE 4.1: TRUTHFULNESS IN STATEMENTS TO OTHERS 

 
In the course of representing a client a lawyer shall not knowingly do either of the following:  
 
(a) make a false statement of material fact or law to a third person;  
 
(b) fail to disclose a material fact when disclosure is necessary to avoid assisting an illegal or 
fraudulent act by a client.  
 
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule4_1  
 
 

RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL 
 

In representing a client, a lawyer shall not communicate about the subject of the representation 
with a person the lawyer knows to be represented by another lawyer in the matter, unless the 
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order. 
  
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule4_2  
 
 

RULE 4.3: DEALING WITH UNREPRESENTED PERSON 
 

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall 
not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should 
know that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer 
shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal 
advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows 
or reasonably should know that the interests of such a person are or have a reasonable possibility 
of being in conflict with the interests of the client.  
 
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule4_3  
 

 
RULE 4.4: RESPECT FOR RIGHTS OF THIRD PERSONS 

 

http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule4_1
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule4_2
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule4_3
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(a) In representing a client, a lawyer shall not use means that have no substantial purpose other 
than to embarrass, harass, delay, or burden a third person, or use methods of obtaining evidence 
that violate the legal rights of such a person.  
 
(b) A lawyer who receives a document relating to the representation of the lawyer's client and 
knows or reasonably should know that the document was inadvertently sent shall promptly notify 
the sender.  
 
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule4_4  
 

VII. MAINTAINING THE INTEGRITY OF THE PROFESSION 
RULE 8.2: JUDICIAL OFFICIALS 

 
(a) A lawyer shall not make a statement that the lawyer knows to be false or with reckless 
disregard as to its truth or falsity concerning the qualifications or integrity of a judicial officer, or 
candidate for election or appointment to judicial office.  
 
(b) A lawyer who is a candidate for judicial office shall not violate the provisions of the Ohio 
Code of Judicial Conduct applicable to judicial candidates.  
 
View comment at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule8_2  
 
 

A LAWYER'S CREED 
 
To the opposing parties and their counsel, I offer fairness, integrity, and civility. I shall not 
knowingly make misleading or untrue statements of fact or law. I shall endeavor to consult with 
and cooperate with you in scheduling meetings, depositions, and hearings. I shall avoid excessive 
and abusive discovery. I shall attempt to resolve differences and, if we fail, I shall strive to make 
our dispute a dignified one.  
 
To the courts and other tribunals, and to those who assist them, I offer respect, candor, and 
courtesy. Where consistent with my client's interests, I shall communicate with opposing counsel 
in an effort to avoid or resolve litigation. I shall attempt to agree with other counsel on a 
voluntary exchange of information and on a plan for discovery. I shall do honor to the search for 
justice.  
 
To my colleagues in the practice of law, I offer concern for your reputation and well-being. I 
shall extend to you the same courtesy, respect, candor, and dignity that I expect to be extended to me.  

http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule4_4
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule8_2
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Civility and Negotiations

GP Solo

Civility Is-and should be-a core negotiation issue. The
degree to which one employs ordinary civility in negotiations
often has a marked effect on the bottom-line result. It also can
make life more pleasant, even In fundamentally adversarial
situations, essentially the norm for business litigators and
transactional lawyers. An example of what not to do is the
opposing counsel who-Instead of working together to resolve
a dispute or problem In customized, mutually acceptable
fashion-prematurely blurts out, "I'll see you in court." This
knee-jerk reaction usually falls as a negotiation tactic, for many
reasons:

By David J. Abeshouse
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• It renects a lack of analytic forethought and a tendency
for emotional outbursts, two aspects that make this lawyer a less-than­
formidable adversary.

• It essentially obliterates the possibility of counsel working together for the
mutual benent of the clients, who likely could achieve through a tailored
settlement a result far better for both sides than any court would order.
Because the vast majority of business litigations settle before trial, it is a fair
bet that the parties will end up In some sort of settlement negotiations,
regardless.

• Over time, this lawyer will develop a reputation as a loose cannon and a
temperamental, petulant, unprofessional person to whom others would not
refer clients. Opposing counsel often serve as a good referral source for future
business because they have seen firsthand what the lawyer can do In the
trenches.

• Finally, to the extent that this lawyer's own client learns of his reaction, the
dlAnt m::ty hp.r.nm~ disS8ti!;fi~d wIth ;1. !B\.~l'Jer \!'!ho seems out of control and
willing to put his own emotional needs ahead of the client's best interests.

In a hearing before an arbitrator, the less civil party often merely is endeavoring to
overcompensate for unfavorable facts or law, whereas the more civil party in a
dispute often feels no need to descend into Incivility. Indeed, obstreperous counsel
thus inadvertently acknowledges Implicitly that he or she likely has a less than wholly
legitimate case on the facts and/or law-not something a lawyer seeks to
communicate to the one who is judging the case and will issue the final determination.

Don't lose your temper. Rather, lose the temper, yelling, and foul language. Although

http://www.abanet.org/genpractice/magazine/octnov2005/civilitynegotiation.html 4120/2006
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-,
"venting" might Improve your mood, It rarely works to your advantage In negotlatlons_
Yes, occasionally It may tend to intimidate; however, the same result likely could be
achieved In those Instances without the expletive-laden, high-decibel diatribe. Most
often, it will cause a diminution In credibility and respect. And that's a price not worth
paying for the occasional negotiation advantage It arguably might afford. Indeed, a
prompt apology for an emotional outburst might gain more ground toward a good
working relationship and achieving the negotiated goal.

Employ common courtesy and civility as a maller of routlne.Make it a part of your
natural way of dealing with others, and you will see how effective it is, both In terms of
resulls and In your quality of life. Sure, there are times when the need for some more
forceful language and volume may be Indicated, but this should be the exception
rather than the rule. (The rarity of your outbursts will also Increase their impact.) And
by refusing to respond In kind when someone personally offends you by words or
actions, you refrain from lowering yourself to their level, and that in itself Is a laudable
goal. Even the maller of responding to e-mails and telephone voice mall messages
encompasses these tenets of common courtesy and ciVility-prompt response by you
encourages similar treatment by your counterpart. The more the enlightened use
these means of conducting legal and business negotiations, the more likely their use
will spread. How much better things would be If this became the usual mode for the
majority.

David J. Abeshouse practices business litigation and alternative dispute
resolution In Uniondale, Long Island, New York. He Is an arbitrator and
mediator as well as an advocate. Visit his website at www,blzlawnv.com or
contact him at davld@blzlawnv.com.

Contaetlnformatlon:
ABA General Practice, Solo and Small Firm Division

321 North Clark Street
Chicago. Il. 60610

phone: 312.988.5648
fax: 312.988.5711

genpractlce@abanet,org

l\llA.QQRy!!ghl Stalement ABA Privacy Statement

copyright American Bar Association
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