OHIO

CRIMINAL SENTENCING COMMISSION
Chief Justice Maureen O’'Connor, Chair = Sara Andrews, Director

Juvenile Justice Committee
July 21, 2016

Agenda

I Call to Order
Il Approval of Meeting Notes of May 19, 2016 meeting
V. Mandatory Bindovers
e Discussion of additional factors or revision of existing factors in R.C. 2152.12(C)
V. Mandatory Sentences

e Discussion of any recommendations regarding mandatory sentences
e Discussion regarding confinement credit

VI. Review of work chart/proposals
VII. Adjourn
Upcoming Meetings
Juvenile Justice committee August 18, 2016

Ohio Criminal Sentencing Commission September 22, 2016



OHIO

CRIMINAL SENTENCING COMMISSION
Chief Justice Maureen O’Connor, Chair = Sara Andrews, Director

Juvenile Justice Subcommittee
May 19, 2016

Meeting Notes

Attending: Paul Dobson, Chair Erin Davies, Vice-Chair
Jill Beeler Ron Burkitt
Dustin Calhoun Jim Cole
Rep. Hearcel Craig Judge Robert DéLamatre
Kate Foulke Judge Ro Y ert Fragale
Kathleen Hamm Teresa Lampl%
Ashon McKenzie Rep Dorothy Pelanda
Kyle Petty ;g@*.ludge Nick Selvaggroo
Scott Lundregan " John Murphy

David Roper 2 Kathy Wellington
Sara Andrews, OCSC *J ”V_:Ellen Cline, OCSC
Allana Smith, OCSC

g"‘“ﬁ

2. Upon motion and second the” commltteef approved the meeting notes of the
April 21, 2016 meetmg as submltted

3 Dlrector?Andrews mtroduced Scott ‘Lundregan, Deputy Legal Counsel, House
of Representatlves : uss conggﬁms with H.B. 521 (juvenile extended
sentences) that" have pressed by Rep. Jim Butler, Chair of the House

udﬁlé%" Cornm1 ee., Testnnony was heard on the bill, including opposition

testlmony“from the“Ohlo Prosecutmg Attorneys Association, on May 17,

2016. Durlng ;the hearmg “the Chair and other members expressed, through

j,elr questlonmg, some concerns with the legislation including trauma to

thlms and thei . idea of an additional step in the process, whether the
leglslatégn goes. “much further than required by U.S. Supreme Court case law,

and whether there should be a different standard for juveniles who are 16 — 18

than thos% that are under the age of 16. Committee members explained that the

bill doesnot change any process that currently exists in the processes of the

Parole Board but only changes timing and eligibility for the juvenile

offenders. There was also discussion regarding the number of juvenile

offenders that would be impacted by the legislation. Mr. Murphy, Director of
the Ohio Prosecuting Attorneys Association, reiterated his organization’s

position that the legislation goes beyond what is necessary under the U.S.

Supreme Court cases. Mr. Lundregan indicated he would take the committee’s

comments back to Rep. Butler and continue the dialogue with the Commission

on the bill.

Juvenile Justice Committee Meeting Notes 5/19/16 | Ohio Criminal Sentencing Commission



OHIO

CRIMINAL SENTENCING COMMISSION
Chief Justice Maureen O’Connor, Chair » Sara Andrews, Director

4, Vice-Chair Davies briefly discussed S.B. 297 which would keep juveniles
perceived as a threat out of school, potentially indefinitely. The members of
the committee expressed various concerns with the legislation and indicated
they wished to continue to monitor the bill’s progress in the General
Assembly.

5 The committee next continued its discussion of bindovers. Upon motion and
second, the committee unanimously decided to combine the factors to be
considered by a judge in making the bindover dec131on, both those in favor of
bindover and those weighing against bindover, m y one language -neutral list

of factors. As for specific factors the comm1tte; took the following actions:

a. Regarding the victim’s harm and role ;,to’ ‘keep the% factor and to find a
different word for “level of harm;éfﬁ’ -

ks K
b. Regarding the offense cucumstances to keep mt”he factor but t separate out
the provisions regarding firearms 1nt0'5__ gparate factor to be’ considered

c. Regarding prior court in

the factor as combined in the
L 7
draft language;

% afz%%yﬂr
Ko
%”

d. Regarding the child’s characterlstlcs %,after lengthy discussion, upon
motion and second include in- addition to the drafted language a provision
that there is orjls not sufﬁc1ent time to rehabilitate the juvenile in the
Juvemle system "ghe motion passed 10-2 (Beeler, Davies)

made“broader than _currently drafted. Upon motion and second, the
commlttee?adopted@fflanguage that will remove the specific reference to
OYAS and replace it with “a standardized data-based risk assessment tool
as adopted byé,DYS” The motion carried 11-1 (Cole).

6’.
gt

6. The commﬁteégé will continue discussing bindover factors at its next meeting
scheduled’ for July. There being no further business, the committee adjourned
at 12:00 p m.
UPCOMING MEETINGS
Ohio Criminal Sentencing Commission June 23, 2016
Juvenile Justice Committee July 21, 2016
August 18, 2016
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Proposed Bindover Factors:

Revised Code, and the child, during the commission of the
act charged, allegedly used or displayed the firearm,
brandished the firearm, or indicated that the child possessed
a firearm.

(E)(3) The child was not the principal actor in the act
charged, or, at the time of the act charged, the child was
under the negative influence or coercion of another person.

April 2016 N
Issue Current Factors + Aprll Mtg. Changes | Combined Factors + New Sug;,estions
Victim (D)(1) The victim of the act charged suffered physical or | (2) The level of harm to the victim in the alleged act of the
psychological harm, or serious economic harm, as a result of | child, 1nc1udmg
(D) for transfer | the alleged act- or t (a) The level of physical, psychological, or serious economic
(E) against {2>-The physical or psychological harm suffered by the | harm suffered by the victim or whether the child did not
transfer victim due to the alleged act of the child was exacerbated | cause physical harm to any person or property, or have
because of the physical or psychological vulnerability or the | reasonable cause to believe that harm of that nature would
age of the victim. oceur;
(D)(3) The child’s relationship with the victim facilitated the | (b) Whether the physical or psychological harm suffered by
act charged. the victim was exacerbated because of the physical or
psychological vulnerability or age of the victim;
(E)(1) The victim induced or facilitated the act charged.
(E)2) The child acted under provocation in allegedly | (3) The role of the victim, including:
committing the act charged. (a) Whether the child’s relationship with the victim
E)(4) The child did not cause physical harm to any person or | facilitated the act charged
property, or have reasonable cause to believe that harm of | (b) Whether the victim induced or facilitated the act
that nature would occur, in allegedly committing the act | charged or the child acted under provocation in allegedly
charged. committing the act charged.
IsOffense | (D)) The child allegedly committed the act charged for | (4) The circumstances of the offense, including:
circumstances | hire or as a part of a gang er—eother—organized—eriminal | (a) The child was not the principal actor in the act charged,
seti, or, at the time of the act charged, the child was under the
(D)(5) The child had a firearm on or about the child's person | negative influence or coercion of another person.
or under the child's control at the time of the act charged, the | (b) The child allegedly committed the act charged or hire or
act charged is not a violation of section 2923.12 of the | as part of a gang;

(c) The child had a firearm on or about the child's person or
under the child's control at the time of the act charged, the
act charged is not a violation of section 2923.12 of the
Revised Code, and the child, during the commission of the
act charged, allegedly used or displayed the firearm,
brandished the firearm, or indicated that the child
possessed a firearm

Commented [CJEL]: Ensure that the introductory language
makes it clear that judge considers all the factors listed,

Need to make the factors more neutral?

| Commented [CJE2]: Want different word than “level”

Commented [CJE3]: This could work against the child
says Dobson). Should separate out the gun and neutralize the
language. Mere possession not weigh for or against but

| brandishing, using, or indicating that they possess.

Should have a separate section regarding firearms including
all actions: possession, brandishing, using, indicating
possession

Firearem stay in and if moving it to separate section will be a
| “second round decision”



Issue

| Current Factors + April Mtg. Changes

| 7Combi-ned Factors + New Suggestions

Prior court
involvement

(D)(6) At the time of the act charged, the child was awaiting
adjudication or disposition as a delinquent child, was under
a community control sanction, or was on parole for a prior
delinquent child adjudication or conviction.

(D)(7) The results of any previous juvenile sanctions and
programs indicate that rehabilitation of the child will not
occur in the juvenile system.

(E)(5) The child previously has not been adjudicated a
delinquent child.

NEW: (E)6) The availability of a reasonable and
appropriate juvenile sanction or program that has not been
utilized.

(5) The child’s prior expetience in the juvenile court,
including the presence or lack of any prior or current cases
and rehabilitative efforts by the juvenile court and the
availability of a reasonable and appropriate juvenile
sanction or program that has not yet been utilized,

Child’s
characteristics

(D)(@8) The child is emotionally, physically, or
psychologically mature enough for the transfer.

(D)(9) There is not sufficient time to rehabilitate the child
within the juvenile system.

(E)(6) The child. is not emotionally, physically, or
psychologically mature enough for the transfer.

(E)(7) The child has a behavioral health issue, including a
mental illness, substance abuse disorder. or developmental
disability.mental-illness-or-is eFSOH:
(E)(8) There is sufficient time to rehabllltate the child within
the juvenile system and the level of security available in the
juvenile system provides a reasonable assurance of public
safety.

‘Risk level

(6) The child’s individual developmental characteristics,
including: -

(a) Whether the child is emotionally, physicaly, or
psychologically mature enough for transfer;

(b) The child has a behavioral health issue, including a
mental illness, substance abuse disorder, or developmental
disability. mentabillness-oris-a-mentallyretarded-person
(c) The child’s background, including family and
environment, and trauma history.

(1) Therisk level of the child as determined by the Ohio |

profess1ona1

Overall youth
developement

(6) The overall developmental characteristics of children,
including:

(a) General characteristics of adolescent development,
including diminished culpability, decreased deterrence,

| Commented [CJE4]: Keep as is

Commented [CJES]: Should we include in the factors that
there is sufficient time to rehabilitate the child in the juvenile
system. Specifically left out of the draft because seen as an
age factor and a part of mature enough and it is an age factor
cloaked in other terms.

How do you make the determination that they can’t be
rehabilitated and a lot of the prison sentences are less than 5
years.

Motion to include language that there is or is not sufficient
time to rehabilitate in the juvenile system. Second. 10-2

Commented [CJE6]: Make it broader than OY AS? Danger
in making it broader than OYAS is that it becomes a gut
check on risk level, Suggestion is to add language or any
other certified assessment tool adopted by DYS,

Motion to ch 1 age to “a dardized data-based
risk assessment tool as adopted by DYS”

There are different risk assessments as a part of OYAS —
dispositional risk assessment detention tool. There may need

| to be a new tool in OYAS. Everyone else-1



Issue

Current Factors + April Mtg. Changes

restrictions

Bright line

| Combined Factors + New Suggesii;n;

underdeveloped sense of responsibility, heightened risk
taking and impulsivity, the transitory nature of children’s
character, and vulnerability to negative influence;

(b) The relative ability of the juvenile justice system and
the adult criminal justice system to provide age-appropriate
programming and safety for the youth and the negative
impacts of involvement in the adult criminal justice system,
including the lack of access to age-appropriate program,
the higher likelihood of sexual and physical abuse, and the
likelihood of increased reoffending.

Alternative framing:

In considering whether to transfer a child under division
(B) of this section, the court shall take into consideration
the general characteristics of adolescent development,
including children’s diminished culpability, decreased
deterrence, underdeveloped sense of responsibility,
heightened risk taking and impulsivity, the transitory
nature of children’s character, and vulnerability to negative
influence, and the relative ability of the juvenile justice
system and the adult criminal justice system to provide
age-appropriate programming and safety for the youth,
including the adult system’s lack of access to age-
appropriate program, the higher likelihood of sexual and
physical abuse, and the likelihood of increased reoffending.
In addition, the juvenile court shall consider the following
relevant factors, and any other relevant factors:

(D) No child shall be transferred if the following factors
are present:

(1) The child has a developmental disability or intelligence
quotient of less than 70; or

(2) The child is not accused of a felony level offense.
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State ex rel. [M.A.] (Minor),
Relator,

v : No. 15AP-795

Harvey Reed, Director ; (REGULAR CALENDAR)
Ohio Department of Youth Services,

Respondent.

DECISION

Rendered on May 19, 2016

On brief: Tim Young, Ohio Public Defender, and Charlyn
Bohland, for relator. Argued: Charlyn Bohland.

On brief: Michael DeWine, Attorney General, and
William D. Maynard, for respondent. Argued: William D.
Maynard.

IN MANDAMUS
ON OBJECTION TO THE MAGISTRATE'S DECISION

SADLER, J.

{913 Relator, M.A.,, a minor, brings this original action seeking a writ of
mandamus ordering respondent, Harvey Reed, Director, Ohio Department of Youth
Services ("ODYS"), to follow R.C. 2152.18(B) and reduce M.A.'s minimum period of
institutionalization by 808 days.

{2} Pursuant to Civ.R. 53 and Loc.R. 13(M) of the Tenth District Court of
Appeals, we referred this matter to a magistrate. On October 8, 2015, respondent filed a

motion to dismiss the petition, pursuant to Civ.R. 12(B)(6), for failure to state a claim
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upon which relief may be granted. Following briefing on the motion, the magistrate
issued a decision which is appended hereto. The magistrate recommended that we grant
respondent's motion to dismiss. Relator filed the following objection to the magistrate's
decision: "The magistrate erred when she granted Respondent's motion to dismiss
Relator's complaint for writ of mandamus."

{43} The relevant facts are not in dispute. On July 15, 2015, a Hamilton County
Juvenile Court judge committed relator to the custody of ODYS to serve a period of
institutionalization "which was previously suspended.” (July 15, 2015 Judicial Entry.)
The judicial entry reads, in relevant part, as follows:

Commit to the legal custody of the Ohio Department of Youth
Services for the purpose of institutionalization in a secure
facility for an indefinite term consisting of a minimum period
of 12 months and a maximum period not to exceed the
juvenile's attainment of the age of twenty-one years.
Cincinnati Public School District to bear the costs of
education. * * * It is further ordered that the juvenile be
committed for an additional period of 12 months in relation to
the specification(s) found. This period of commitment shall
be in addition to and shall be served consecutively with and
prior to other periods of commitment set out in this entry, but
shall not exceed the juvenile's attainment of twenty-one
years.!

{94} The parties agree that the juvenile court credited relator with 801 days of
confinement. Relator arrived at ODYS on July 23, 2015. ODYS subsequently credited
relator with 808 days of confinement upon his arrival but did not apply any of that time to
the one-year period of institutionalization for the firearm specification. Accordingly,
ODYS determined that relator's minimum sentence expiration date ("MSED") was
July 23, 2016. See Ohio Adm.Code 5139-68-01(V). Relator argues that had ODYS
properly applied his confinement credit his MSED would have been May 7, 2015. Relator
seeks a writ of mandamus ordering ODYS to reduce his minimum period of
institutionalization by the full 808 days of confinement credit.

{95} R.C.2152.18(B) provides, in relevant part, as follows:

1 The July 15, 2015 judicial entry does not identify the underlying offense.
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When a juvenile court commits a delinquent child to the
custody of the department of youth services pursuant to this
chapter, the court shall state in the order of commitment the
total number of days that the child has been confined in
connection with the delinquent child complaint upon which
the order of commitment is based. The court shall not include
the days that the child has been under electronic monitoring
or house arrest or days that the child has been confined in a
halfway house. The department shall reduce the minimum
period of institutionalization that was ordered by both the
total number of days that the child has been so confined as
stated by the court in the order of commitment and the total
number of any additional days that the child has been
confined subsequent to the order of commitment but prior to
the transfer of physical custody of the child to the
department.
(Emphasis added.)

{96} Pursuant to Ohio Adm.Code 5139-68-01(V), the "[m]inimum sentence
expiration date (MSED) is defined as the end of the judicially prescribed minimum
sentence based on the Ohio Revised Code minus confinement credit."

{973 Inruling on the motion to dismiss, the magistrate observed that "nothing in
R.C. 2152.18 nor elsewhere, makes any reference to whether or not the days of credit are
used to reduce the term being served for a firearm specification." (Magistrate's Decision,
5.) The magistrate concluded from this omission that ODYS did not have a clear legal
duty to apply confinement credit to reduce the mandatory one-year term for the firearm
specification. In reaching this conclusion, the magistrate relied on case law from other
appellate districts. See State v. Furrie, 7th Dist. No. 04 MA 23, 2004-0Ohio-7068; In re
D.P., 1st Dist. No. C-130293, 2014-Ohio-467; In re D.S., 8th Dist. No. 101161, 2015-Ohio-
518. For the following reasons, we find that the magistrate committed an error of law.

{9 8} In order to be entitled to a writ of mandamus, relator must show (1) that he
has a clear legal right to the relief prayed for, (2) that respondents are under a clear legal
duty to perform the acts, and (3) that relator has no plain and adequate remedy in the
ordinary course of the law. State ex rel. Natl. City Bank v. Bd. of Edn., 52 Ohio St.2d 81
(1977). Relator contends that R.C. 2152.18(B) imposes a clear legal duty on ODYS to

reduce his minimum period of institutionalization by the full 808 days of confinement
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credit even though his minimum period of institutionalization includes a mandatory
period of institutionalization for a firearm specification. According to relator, a proper
reduction in his minimum period of institutionalization results in an MSED of May 7,
2015. ODYS contends that the statute does not require ODYS to apply confinement credit
to reduce any period of institutionalization for a firearm specification. Thus, this case is
one involving statutory construction. The parties have not cited any case law interpreting
the language of R.C. 2152.18(B) at issue in this case, and our research has not revealed
any. Thus, this is a case of first impression.

{993 ODYS first contends that mandamus is not appropriate in this case because
a declaratory judgment will provide relator with an adequate remedy at law. We disagree.

{910} The Supreme Court of Ohio has stated that "[t]he availability of a
declaratory judgment action does not bar the issuance of a writ of mandamus when the
relator otherwise makes a proper showing, although the court may consider the
availability of declaratory judgment as one element in exercising its discretion whether
the writ should issue." State ex rel. Dollison v. Reddy, 55 Ohio St.2d 59 (1978). For
example, " 'where declaratory judgment would not be a complete remedy unless coupled
with ancillary relief in the nature of mandatory injunction, the availability of declaratory
injunction is not an appropriate basis to deny a writ to which the relator is otherwise
entitled." " Trubee v. State Expositions Comm., 10th Dist. No. 96APD05-705 (Apr. 1,
1997), quoting State ex rel. Fenske v. McGovern, 11 Ohio St.3d 129 (1984), paragraph two
of the syllabus; State ex rel. Minutemen, Inc. v. Indus. Comm., 62 Ohio St.3d 158 (1991).
See also State v. Slager, 10th Dist. No. 11AP-794, 2012-Ohio-3584 (mandamus is the
appropriate relief for an inmate who seeks an order compelling Ohio Department of
Rehabilitation & Correction to apply jail-time credit).

{9 11} In the juvenile system, the MSED is the event that triggers a review by the
release authority. See, e.g., R.C. 5139.50; Ohio Adm.Code 5139-68-04 (regular release
reviews); Ohio Adm.Code 5139-68-05 (expedited release reviews); Ohio Adm.Code 5139-
68-06 (special release reviews).2 Relator argues that ODYS has a legal duty to reduce his

2 Ohio Adm.Code 5139-68-04(A) provides in relevant part: "All youth shall receive a release review at least
thirty days prior to their MSED, unless a youth has a significant amount of confinement credit * * *. When
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minimum period of institutionalization by the full 808 days of confinement credit.
Relator further contends that ODYS erroneously determined that his MSED is July 15,
2016. Under the circumstances, a simple declaration of relator's rights under the statute
will not provide relator with complete relief without an order compelling ODYS to fix his
MSED at May 7, 2015. Accordingly, under the particular facts of this case, we find that
relator does not have an adequate remedy at law.

{9 12} Turning to the respective legal rights and obligations of the parties under
R.C. 2152.18(B), we note that "[s]tatutory interpretation involves an examination of the
words used by the legislature in a statute, and when the General Assembly has plainly and
unambiguously conveyed its legislative intent, there is nothing for a court to interpret or
construe, and therefore, the court applies the law as written." State v. Kreischer, 109
Ohio St.3d 391, 2006-0Ohio-2706, syllabus. " 'It is only where the words of a statute are
ambiguous, uncertain in meaning, or conflicting that a court has the right to interpret a
statute."" In re Brooks, 136 Ohio App.3d 824, 829 (10th Dist.2000), quoting State ex rel.
Burrows v. Indus. Comm., 78 Ohio St.3d 78, 81 (1997). "Ambiguity in a statute exists
only if its language is susceptible to more than one reasonable interpretation." Id., citing
State ex rel. Toledo Edison Co. v. Clyde, 76 Ohio St.3d 508, 513 (1996).

{9 13} The plain language of R.C. 2152.18(B) requires ODYS to apply confinement
credit to reduce the "minimum period of institutionalization that was ordered," regardless
whether the minimum period of institutionalization includes a mandatory period of
institutionalization for a firearm specification. In our view, the plain language of R.C.
2152.18(B) permits no other construction. There is no exception in the statute for a
mandatory period of institutionalization for a firearm specification. When the juvenile
court and/or ODYS determine the number of days of confinement credit, R.C. 2152.18(B)
requires ODYS to credit the days of confinement to reduce the minimum period of

institutionalization.3

a youth's review cannot be held in the thirty day time requirement, it shall be held upon completion of the
assessment process and/or victim notification process.” (Emphasis added.)

3 Though the word "confined" is not defined in the relevant statutory law, the case law describes someone
who is confined as an individual who is held in a secured facility. In re D.P., st Dist. No. C-140158, 2014-
Ohio-5414, 1 18, adopting the definition of confinement set forth in State v. Napier, 93 Ohio St.3d 646
(2001).
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{9 14} In this case, the minimum period of institutionalization ordered by the
court in the July 15, 2015 judicial entry is two years; a one-year mandatory
institutionalization for the firearm specification to be served consecutively to a one-year
institutionalization for the underlying offense. Accordingly, pursuant to Ohio Adm.Code
5139-68-01(V), relator's MSED is the end of the judicially prescribed minimum sentence
of two years minus confinement credit. There is no dispute that relator has earned
confinement credit of 808 days. Applying the statute as written, relator's minimum
sentence of two years must be reduced by 808 days, which means that relator's MSED is
May 7, 2015.

{9 15} To reach the interpretation of R.C. 2152.18(B) advocated by respondent and
adopted by the magistrate, this court must add language to the statute excepting
institutionalization for a firearm specification from the "minimum period of
institutionalization."

{916} Ohio courts do not have the authority under any rule of statutory
construction to add to, expand, or improve the provisions of the statute to meet a
situation not expressly provided for. Ohio Podiatric Med. Assn. v. Taylor, 10th Dist. No.
11AP-916, 2012-Ohio-2732, 1 22, citing Storer Communications, Inc. v. Limbach, 37 Ohio
St.3d 193, 194 (1988). Because the General Assembly could have included language in the
statute prohibiting the application of confinement credit to reduce a term of
institutionalization for a firearm specification, we must assume the omission of such
language was intentional. Id. at 22, citing State ex rel. Gen. Elec. Supply Co. v. Jordano
Elec. Co., Inc., 53 Ohio St.3d 66, 71 (1990) (refusing "to read into the statute an intent that
the General Assembly could easily have made explicit had it chosen to do so"). See also
State ex rel. Sapp v. Franklin Cty. Court of Appeals, 118 Ohio St.3d 368, 2008-Ohio-
2637, 1 26 (a court cannot add an exception when the plain language of the statute does
not contain an exception).

{917} Our interpretation of R.C. 2152.18(B) is reinforced by the fact that the
statute expressly instructs the juvenile court in determining the confinement credit not to
count "days that the child has been under electronic monitoring or house arrest or days
that the child has been confined in a halfway house." Had the General Assembly not
wished ODYS to apply confinement credit to reduce a mandatory period of
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institutionalization for a firearm specification, it could have added language instructing
ODYS not to do so. We must assume from the omission of such language that the General
Assembly intended ODYS to apply the credit to all periods of institutionalization.

{9 18} We further find that the case law cited by ODYS in support of its
interpretation of R.C. 2152.18(B) is distinguishable. For example, the Furrie case
involved the application of jail-time credit to a mandatory term of imprisonment in the
adult system. In Furrie, the Seventh District Court of Appeals held that, pursuant to R.C.
2929.14(D)(1)(b), jail-time credit could not be applied to reduce a mandatory term of
imprisonment for a firearm specification. Id. at ¥ 12. In Furrie, the court of appeals
reasoned that the language used in R.C. 2929.14, which requires mandatory prison time
for firearm specifications, makes it clear that the General Assembly did not intend time
spent in "jail" to be credited to reduce a mandatory term of imprisonment. Id. at 18. The
court noted that R.C. 2929.14 expressly states that a prison term imposed for a firearm
specification "shall not be reduced pursuant to * * * section 2967.19, section 2967.193, or
any other provision of Chapter 2967. * * * of the Revised Code."4

{9 19} The case now before this court arises under the juvenile system. In the
juvenile system, the juvenile court does not impose terms of imprisonment for firearm
specifications; juvenile offenders are committed to the custody of ODYS for a mandatory
period of institutionalization. R.C. 2152.17 speaks to the commitment of juvenile
offenders for an act that would constitute a firearm specification if the offender were an
adult. Unlike the adult sentencing provisions, R.C. 2152.17 does not contain language
prohibiting the application of confinement credit to reduce a mandatory period of
institutionalization for a firearm specification. Because R.C. 2152.17 does not contain
language prohibiting the application of confinement credit to reduce a mandatory period
of institutionalization for a firearm specification, and because R.C. 2152.18 expressly
states that ODYS shall apply confinement credit to "reduce the minimum period of
institutionalization that was ordered," we must conclude that the General Assembly
intended ODYS to apply confinement credit to reduce a mandatory period of

institutionalization for a firearm specification. Accordingly, even if the Furrie case

4 R.C. 2967.191 governs jail-time credit in the adult system.
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represents the prevailing rule of law regarding the application of jail-time credit to
mandatory prison terms in the adult system, that rule of law is inapplicable in a case
involving the application of confinement credit to a mandatory period of
institutionalization in the juvenile system.

{920} D.P., 2014-Ohio-467, was a case in which the juvenile court made a finding
of delinquency based on conduct that would constitute aggravated robbery with a firearm
specification, but the juvenile court placed the offender on probation. The First District
Court of Appeals reversed the juvenile court, holding that because R.C. 2152.17 requires a
mandatory period of institutionalization for certain specifications, the juvenile court erred
when it placed the offender on probation. Id. at 9.

{9 21} Here, the juvenile court committed relator to the custody of ODYS for a
mandatory period of institutionalization on the firearm specification. Thus, there is no
question that the juvenile court complied with R.C. 2152.17. Rather, the issue in this case
is whether R.C. 2152.18 requires ODYS to apply confinement credit to reduce the
mandatory period of institutionalization for a firearm specification. D.P. did not speak to
this issue, and the case is not instructive on the issue of statutory construction raised
herein.

{9 22} Finally, the case of D.S. involves other language of R.C. 2152.18(B) that is
not at issue in this case. In that case, the question for the Eighth District Court of Appeals
was whether R.C. 2152.18(B) requires the juvenile court to award confinement credit for
days the offender was confined in connection with a previously dismissed delinquency
complaint. The juvenile court refused to award confinement credit. The court of appeals
held that the intent of the General Assembly in using the phrase "in connection with the
delinquent child complaint upon which the order of commitment was based" was to
prohibit the juvenile court from awarding confinement credit for days of confinement
served by the offender in connection with a prior dismissed case. Id. at §12. D.S. does
not address the question whether ODYS must apply properly awarded confinement credit
to reduce a mandatory period of institutionalization for a firearm specification. Nor does
the case provide any guidance with regard to the language of the statute at issue herein.

{9 23} Based on the undisputed facts in this case, we find that ODYS has a clear
legal duty under R.C. 2152.18(B) to reduce relator's minimum period of
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institutionalization by the total confinement credit of 808 days and to fix relator's MSED
at May 7, 2015.5 We further find upon the undisputed facts that relator has a clear legal
right to a writ of mandamus ordering ODYS to comply with R.C. 2152.18(B).

{9 24} Having conducted an independent review of the record in this matter, we
find that there is an error of law in the magistrate's decision. Accordingly, we sustain
relator's objection. We hereby grant a writ of mandamus ordering ODYS to reduce
relator's minimum period of institutionalization by 808 days of confinement credit and to
fix his MSED at May 7, 2015.

Objection sustained;
writ of mandamus granted.

DORRIAN, P.J., and KLATT, J., concur.

5 ODYS does not challenge relator's claim that the application of the full 808 days of confinement credit
results in an MSED of May 7, 2015.
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APPENDIX
IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT
State ex rel. M.A.6(Minor),
Relator,
\A ! No. 15AP-795

Harvey Reed, Director : (REGULAR CALENDAR)
Ohio Department of Youth Services,

Respondent.

MAGISTRATE'S DECISION
NUNC PRO TUNC

Rendered on May 3, 2016

Timothy Young, Ohio Public Defender, and Charlyn
Bohland, for relator.

Michael DeWine, Attorney General, and William D.
Maynard, for respondent.

IN MANDAMUS
ON RESPONDENT'S MOTION TO DISMISS

{9 25} Relator, M.A, has filed this original action requesting that this court issue a
writ of mandamus ordering respondent, Harvey Reed, as director of the Ohio Department

of Youth Services ("ODYS"), to apply the total number of days he was confined and reduce

§This magistrate's decision replaces, nunc pro tunc, the original magistrate's decision released December 22,
2015, and is effective as of that date. This magistrate's decision identifies the minor by the minor's initials to
correct a clerical error.
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his minimum period of institutionalization. Specifically, relator wants ODYS to reduce the

mandatory term he is serving pursuant to a firearm specification.

Findings of Fact:
{926} 1. On July 15, 2015, relator, who is a minor, appeared with counsel in front of

Hamilton County Juvenile Court Judge John M. Williams. At that time, the court invoked its
continuing jurisdiction pursuant to Juv.R. 35(A) and imposed the commitment to ODYS,
which had previously been suspended.

{9 27} 2. The court sentenced relator as follows:

Commit to the legal custody of the Ohio Department of
Youth Services for the purpose of institutionalization in a
secure facility for an indefinite term consisting of a
minimum period of 12 months and a maximum period not to
exceed the juvenile's attainment of the age of twenty-one
years. Cincinnati Public School District to bear the costs of
education. Such determination is subject to re-determination
by the department of education pursuant to ORC 2151.362.
All in accordance with the accompanying entry of this date,
incorporated herein by reference. It is further ordered that
the juvenile be committed for an additional period of 12
months in relation to the specification(s) found. This period
of commitment shall be in addition to and shall be served
consecutively with and prior to other periods of commitment
set out in this entry, but shall not exceed the juvenile's
attainment of twenty-one years.

{9 28} 3. Relator arrived at ODYS on July 23, 2015.

{9 29} 4. ODYS documentation indicates that relator was credited with 808 days
of confinement.

{9 30} 5. After applying the 808 days of credit to his sentence, ODYS determined
that relator's minimum sentence expiration date ("MSED") was July 23, 2016.

{9 31} 6. Relator contends however, that his MSED actually occurred on May 7,
2015.

{9 32} 7. Relator asserts that, when the court sentenced him to serve an
indefinite term consisting of a minimum period of 12 months and a maximum period
not to exceed his 21st birthday plus an additional period of 12 months in relation to the

firearm specification, he is serving an indefinite term consisting of two years and a
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maximum period not to exceed his 21st birthday. As such, relator contends that the 808
days of credit should be applied to the two years (which reduces the time he would serve
for the 12-month firearm specification) thereby resulting in an MSED of May 7, 2015,
two months before he actually arrived at the facility.

{933} 8. ODYS applied the 808 days of credit to relator's indefinite term
consisting of a minimum period of 12 months and a maximum period not to exceed
relator's 21st birthday. ODYS asserts that this term and the reduction thereto only
begins after relator serves the mandatory 12 months for the firearm specification.

{9 34} 9. On October 8, 2015, respondent filed a motion to dismiss asserting that
relator has a plain and adequate remedy in the ordinary course of the law by filing a
declaratory judgment action.

{9 35} 10. Relator has filed a memorandum in opposition asserting that a
declaratory judgment would not provide a beneficial or speedy remedy and that he has
demonstrated that he has a clear legal right to have the 808 days credited toward both
the indefinite 12-month term as well as the mandatory 12-month term for the firearm
specification, that respondent has a clear legal duty to apply the credit in that manner,
and that he does not have a plain and adequate remedy in the ordinary course of law.

{9 36} 11. Respondent has filed a reply brief in response.

{937} 12. The matter is currently before the magistrate on respondent's motion
to dismiss.

Conclusions of Law:

{9 38} For the reasons that follow, it is this magistrate's decision that this court
should grant respondent's motion to dismiss.

{9 39} A motion to dismiss for failure to state a claim upon which relief can be
granted is procedural and tests the sufficiency of the complaint. State ex rel. Hanson v.
Guernsey Cty. Bd. of Commrs., 65 Ohio St.3d 545 (1992). In reviewing the complaint,
the court must take all the material allegations as admitted and construe all reasonable
inferences in favor of the nonmoving party. Id.

{9 40} In order for a court to dismiss a complaint for failure to state a claim upon
which relief can be granted, it must appear beyond doubt from the complaint that
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relator can prove no set of facts entitling him to recovery. O'Brien v. Univ. Community
Tenants Union, 42 Ohio St.2d 242 (1975). As such, a complaint for writ of mandamus is
not subject to dismissal under Civ.R. 12(B)(6) if the complaint alleges the existence of a
legal duty by the respondent and the lack of an adequate remedy at law for relator with
sufficient particularity to put the respondent on notice of the substance of the claim
being asserted against it, and it appears that relator might prove some set of facts
entitling him to relief. State ex rel. Boggs v. Springfield Local School Dist. Bd. of Edn.,
72 Ohio St.3d 94 (1995). For the following reasons, respondent's motion should be
granted and relator's complaint should be dismissed.

{9 41} The parties agree that, in order for this court to grant a writ of mandamus,
relator must prove that he has a clear legal right to the requested act, that respondent
has a clear legal duty to perform that act, and that relator lacks a plain and adequate
remedy in the ordinary course of the law. State ex rel. Berger v. McMonagle, 6 Ohio
St.3d 28 (1983).

{9 42} In the present case, relator was adjudicated a delinquent child by reason of
having committed acts, which if committed by an adult would constitute felonies of the
fifth, fourth, third, and second degree. Those acts involved breaking and entering,
burglary of an occupied structure, burglary and trespass of a structure likely occupied,
and robbery. The firearm specification was attached to the robbery determination.

{9 43} As indicated in the court's entry, relator was committed to the legal
custody of ODYS for the purpose of institutionalization in a secure facility for (1) an
indefinite term consisting of a minimum period of 12 months and a maximum period
not to exceed his 21st birthday, and (2) an additional period of 12 months in relation to
the firearm specification found. The entry further provides that this additional period of
12 months "shall be in addition to and shall be served consecutively with and prior to
other periods of commitment set out in this entry, but shall not exceed [relator's]
attainment of 21 years."

{4 44} Relator asserts that, pursuant to R.C. 2152.18(B), ODYS is required to
apply the 808 days of credit not only to the indefinite term of 12 months, but also to the
additional period of 12 months he was committed relative to the firearm specification.

R.C. 2152.18(B) provides:
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{4 45} While R.C. 2152.18(B) provides the juvenile court must state in its order of

When a juvenile court commits a delinquent child to the
custody of the department of youth services pursuant to this
chapter, the court shall state in the order of commitment the
total number of days that the child has been confined in
connection with the delinquent child complaint upon which
the order of commitment is based. The court shall not
include days that the child has been under electronic
monitoring or house arrest or days that the child has been
confined in a halfway house. The department shall reduce
the minimum period of institutionalization that was ordered
by both the total number of days that the child has been so
confined as stated by the court in the order of commitment
and the total number of any additional days that the child
has been confined subsequent to the order of commitment
but prior to the transfer of physical custody of the child to
the department.

14

commitment the total number of days that the child has been confined in connection

with the delinquent child complaint upon which the order of commitment is based,

nothing in R.C. 2152.18 nor elsewhere, makes any reference to whether or not the days

of credit are used to reduce the term being served for a firearm specification.

{9 46} R.C. 2152.17 pertains to felony specifications when a delinquent child has

been found to have committed an act that would constitute a felony if the child was an
adult. Specifically, if the court determines that the child would be guilty of a firearm

specification, then in addition to any commitment or other disposition the court

imposes for the underlying delinquent act, the court shall commit the child to the

department of youth services for the specification for a definite period. The magistrate

specifically notes that R.C. 2152.17(E) goes on to provide as follows:

Any commitment imposed pursuant to division (A), (B), (C),
or (D)(1) of this section shall be in addition to, and shall be
served consecutively with and prior to, a period of
commitment ordered under this chapter for the underlying
delinquent act, and each commitment imposed pursuant to
division (A), (B), (C), or (D)(1) of this section shall be in
addition to, and shall be served consecutively with, any other
period of commitment imposed under those divisions.
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{947} Although relator and others like him are juveniles when they commit acts
which would constitute felonies if they were adults, the length of confinement is
commensurate with the acts committed. Where an adult has received a mandatory
sentence for a firearm specification, jail-time credit is not applied to reduce that time.
Specifically, in State v. Furrie, 7th Dist. No. 04MA23, 2004-0Ohio-7068, the Seventh
District Court of Appeals specifically considered whether or not the trial court had erred
in granting jail-time credit on a term of incarceration imposed for a firearm
specification, which, by law, carries a mandatory prison term. The court specifically
found that jail-time credit is not applied to reduce the mandatory sentence imposed for
a firearm specification, stating:

"The trial court erred in granting jail-time credit on a term of
incarceration imposed for a firearm specification, which, by
law, carries a mandatory prison term."

As the State correctly notes in its brief, R.C. 2929.14(D)
addresses a trial court's duties at sentencing regarding
firearm specifications. The relevant portion of that statute,
subsection (D)(1)(b), states that if a term of incarceration is
imposed for a firearm specification, it "shall not be reduced
pursuant to section 2929.20, section 2967.193, or any other
provision of Chapter 2967 or Chapter 5120 of the Revised
Code.”

Accordingly, the State argues that R.C. 2967.191, the
provision dealing with credit for confinement awaiting trial
and commitment, jail-time credit, should not and cannot be
properly applied to firearm specifications. The State has
provided no caselaw supporting this contention as it appears
this might be a case of first impression in Ohio.

However, the State does argue that a review of other statutes
demonstrates that the legislature intended for a person
serving time for a firearm specification must do so in prison,
as opposed to other forms of incarceration like jail. For
example, the State cites to R.C. 2929.14(D)(1)(a) which
mandates that a trial court "shall" impose a "prison term."
The State then emphasizes that this type of prison term is
described as "mandatory.”
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Id. at 1 5-12.

Notably, however, other statute sections tend to suggest that
jail-time credit may be applied to mandatory prison terms.
For example, pursuant to R.C. 2929.01(GG):

" 'Stated prison term' means the prison term, mandatory
prison term, or combination of all prison terms and
mandatory prison terms imposed by the sentencing court
pursuant to section 2929.14 or 2971.03 of the Revised Code.
'Stated prison term' includes any credit received by the
offender for time spent in jail awaiting trial, sentencing, or
transfer to prison for the offense and any time spent under
house arrest or house arrest with electronic monitoring
imposed after earning credits pursuant to section 2967.193
of the Revised Code."

Moreover, the statute in question states that the mandatory
sentence may not be reduced by R.C. 2929.20, R.C.
20967.193, 5120, or any other provisions in those chapters.
However, those specific statutes, and almost the entire
remainder of those chapters, deal with things like judicial
release, parole, and reduction of sentence for participation in
certain programs. In other words, those chapters deal mainly
with the actual reduction or shortening of sentences.

We are tempted to distinguish jail time credit from the other
forms of sentence reduction listed in the statute and
conclude that credit for time served is simply that-credit.
This reading of the statute seems to make more practical
sense. However, since the language in the statute explicitly
states that no provision in Chapter 2967 of the Revised Code
shall be applied to the mandatory prison term, we have no
choice but to accept the arguments of the prosecution and
modify the journal entry to show that all jail time credit will
be applied to the non-mandatory portion of the prison
sentence.

16

{4 48} While the Furrie decision involved an adult, the statutes cited by the court

have not changed and the decision was not appealed nor has it been otherwise reviewed

since it was released.

{9 49} Relator essentially argues that, in this regard, juveniles should be treated

differently, more leniently, than adults. The magistrate specifically finds the case of In

re D.P., 1st Dist. No. C-130293, 2014-Ohio-467, to be instructive. In that case, D.P., a
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juvenile, engaged in conduct that would have constituted aggravated robbery with a
firearm specification had he been an adult. The case proceeded to trial before a
magistrate who found D.P. delinquent with respect to the aggravated robbery charge
and the specification. After the case had been referred to the trial judge for disposition,
D.P. filed a motion to dismiss the firearm specification. The trial court denied this
motion, placed D.P. on probation and ordered him to attend a residential program at
Hillcrest School.

{4 50} The state appealed arguing that the trial court erred in failing to commit
D.P. to ODYS for the firearm specification. The state argued that the trial court's
disposition placing D.P. in a residential program was tantamount to a dismissal of the
specification which was not within the court's discretion.

{q 51} The appeals court agreed, stating:

We find the state's assignments of error to be well taken.
Juv.R. 29(F)(2)(d) provides that, if the allegations of the
complaint are admitted or proven, the juvenile court may
"[d]ismiss the complaint if dismissal is in the best interest of
the child and the community.” But this discretion to dismiss
is explicitly limited to those cases in which dismissal is not
"precluded by statute." Juv.R. 29(F)(2).

R.C. 2152.17(A)(2) provides that, if the juvenile, were he an
adult: would be guilty of a specification of the type set forth
in section 2941.145 of the Revised Code * * *, the court shall
commit the child to the department of youth services for the
specification for a definite period of not less than one and
not more than three years, and the court shall also commit
the child to the department for the underlying delinquent act
under sections 2152.11 to 2152.16 of the Revised Code. * * *
R.C. 2941.145, in turn, sets forth the specification that the
offender had a firearm on his person while committing the
offense "and displayed the firearm, brandished the firearm,
indicated that the offender possessed the firearm, or used it
to facilitate the offense.” Thus, under the plain language of
R.C. 2152.17(A)(2), the juvenile court is required to commit
the child to DYS following an adjudication for a facilitation
specification.

Other courts construing R.C. 2152.17(A)(2) have held that
the statute's terms are mandatory. In re J.W., 2d Dist.
Montgomery No. 24507, 2011-Ohio-6706; In re J.M., 8th
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Dist. Cuyahoga No. 79550, 2002-0Ohio-1658. As the Second
Appellate District has stated, once an adjudication of
delinquency is made with respect to a facilitation
specification, "[t]he only element of discretion for the court
to exercise was the number of years selected" for the
commitment to DYS. In re J.W. at 5. Because the court did
not have the discretion, under R.C. 2152.17(A)(2), to place
D.P. on probation and order him to attend Hillcrest, we
sustain the assignments of error.
Id. at 17-9.

{9 52} The appellate court determined that the terms of confinement concerning
felony specifications set out in R.C. 2125.17 were mandatory.

{9 53} Recently, the Eighth District Court of Appeals considered In re D.S., 8th
Dist. No. 101161, 2015-Ohio-518. In this case, D.S. was originally charged in the juvenile
division in case number DL-13106887 with committing acts which, if committed by an
adult, would constitute the crime of aggravated robbery with a firearm specification.
D.S. was bound over to the general division to be tried as an adult and was transferred
to the county jail pending trial. After the passage of several months, the parties reached
an agreement whereby the state would dismiss the felony case against D.S. without
prejudice and transfer him back to the juvenile division where the state had filed a new
delinquency complaint in DL-14102017. In exchange, D.S. would admit the allegations
that would constitute the crime of robbery with a one-year firearm specification. The
judge of the general division dismissed the case without prejudice and transferred D.S.
to the juvenile detention center for arraignment on the new juvenile division charges.

{9 54} D.S. was arraigned in the juvenile division and admitted the allegations in
DL-14102017 with his agreement to serve a minimum one-year commitment with ODYS
and a mandatory one-year commitment on the firearm specification. The court
accepted the admission and imposed the agreed commitment. However, the court
refused to grant D.S.' request for confinement credit for the time he spent awaiting
resolution of the charges because his period of confinement incurred in DL-13106887,

the originally filed case, and not DL-14102017, the newly filed case.
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{55} On appeal, D.S. argued that the court erred by refusing to grant him
confinement credit in violation of R.C. 2152.18(B). The appellate court used the plain
language of the statute and denied the request, stating:

The statute states that credit is applied "in connection with
the delinquent child complaint upon which the order of
commitment is based." (Emphasis added.) The statute
permits no interpretation other than that the confinement
relates to the underlying complaint, not any proceedings
under previously dismissed complaints or indictments.

Id. at 1 6.

{956} D.S. had argued that the court should focus on the word "confinement" as
opposed to the word "complaint." However, the court disagreed specifically noting the
Revised Code provides that adults receive jail-time credit while "confined" for the
underlying "offense” while juveniles receive jail-time credit for the time they are
confined on the underlying "complaint."

{457} The above cases certainly demonstrate that juveniles who commit acts
which would constitute felonies if they were adults are treated seriously. The statutes
are not necessarily lenient.” In the present case, there is no indication in the statute
which would require respondent to apply the days of credit to relator's term of
confinement for the firearm specification as relator asserts. As such, relator cannot
show that he has a clear legal right to the relief he requests nor can he show that
respondent is under a clear legal duty to apply the credit in a manner in which relator
asks. As such, relator cannot demonstrate that he is entitled to a writ of mandamus and

dismissal of this action is appropriate.8

/S/ MAGISTRATE
STEPHANIE BISCA

7 R.C. 2941.145 which applies to adults convicted of firearm specifications provides that the terms "may be used
in a delinquent child proceeding in the manner and for the purpose described in section 2152.17 of the Revised
Code." 2941.145(C).

8 A declaratory judgment action is the appropriate manner in which to challenge the statute.
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NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)(iii) provides that a party shall not assign as
error on appeal the court's adoption of any factual finding or
legal conclusion, whether or not specifically designated as a
finding of fact or conclusion of law under Civ.R. 53(D)(3)(a)(ii),
unless the party timely and specifically objects to that factual
finding or legal conclusion as required by Civ.R. 53(D)(3)(b).
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