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MEMORANDUM
L INTRODUCTION

Relator Ben Anderson (“Relator” or “Anderson™) filed a petition with this Court raising a
number of issues related to his incarceration at the Southern Ohio Correctional Facility (SOCF).
Relator questions the way evidence was used in Rules Infraction Board (RIB) hearings. Relator
also questions SOCF’s implementation of policies dealing with inmate hunger strikes and inmate
classifications and transfers and asserts that these subject an inmate to cruel and unusual
punishment. Relator asks for various forms of intervention by the Court, none of which this
Court has the jurisdiction to order.

Relator’s claims are not appropriately brought before this Court. To compel the issuance
of either a writ of mandamus or prohibition, a petitioner must show the court that they have no
other adequate remedy at law. Here, Relator is challenging his conditions of confinement. This
Court has previously ruled that a 42 U.S.C. § 1983 action is an adequate remedy at law to
challenge such conditions. Furthermore, Relator also makes claims for another inmate whose
name appears on the case caption, but he did not sign the Petition. Because Relator is
representing himself pro se and is not a licensed attorney, he is not permitted to represent a third
party and has no standing on his own to challenge policies that have not effected him.

Realtors’ petition should be dismissed for failure to state a claim.

II. LAW AND ARGUMENT

A. Standard of Review—Qhio Civ. R. 12(b)(6)

A- motion to--dismiss for failure to-state a -claim upon which relief can be granted is
procedural and tests the sufficiency of the complaint. State ex rel. Hanson v. Guernsey Cty. Bd.

of Commrs. (1992), 65 Ohio St.3d 545, 548, 605 N.E.2d 378. In order for a trial court to grant a



motion to dismiss for failure to state a claim upon which relief may be granted, "it must appear
beyond doubt from the complaint that the plaintiff can prove no set of facts entitling him to
recovery." O'Brien v. Univ. Community Tenants Urnion, Inc. (1975), 42 Ohio St.2d 242, 327
N.E.2d 753, syllabus. In construing the complaint upon a Civ.R. 12(B}6) motion, a court must
presume all factual allegations contained in the complaint to be true and make all reasonable
inferences in favor of the non-moving party. Mitchell v. Lawson Milk Co. (1988), 40 Ohio St.3d
190, 192, 532 N.E.2d 753. In addressing a Civ.R. 12(B)(6) motion, a trial court may only
consider the statements and facts contained in the complaint and may not consider or rely on
evidence outside the complaint. Estate of Sherman v. Millhon (1995), 104 Ohio App.3d 614, 617,
662 N.E.2d 1098

B. Writs of Mandamus and Prohibition’

In order to grant a writ of mandamus, a court must find that the relator has a clear legal
right to the relief prayed for, that the respondent is under a clear legal duty to perform the
requested act, and that the relator has no plain and adequate remedy at law. Stare ex rel. Evans v.
Indusirial Com. of Ohio (1992), 64 Ohio St.3d 236, 238, 594 N.E.2d 609, 611; State ex rel. Fant
v. Clerk of Courts (1992), 62 Ohio St.3d 530, 531, 584 N.E.2d 721, 722; State ex rel, Berger v
McMonagle (1983), 6 Ohio St.3d 28, 29, 451 N.E.2d 225, 226. A failure to show any one of
these prerequisites requires the court to deny the petition or complaint. State ex rel. Karmasu v.
Tate (1992), 83 Ohio App.3d 199, 614 N.E.2d 827.

For a writ of prohibition to be granted, the relator must prove that (1) the lower court is

about to-exercise judicial power, (2)-the exercise of power is unautherized by law; and (3) the

"The caption of Relator’s Petition also asks for a Writ of Quo Warranto. Because Relator is not
challenging the legitimacy of an elected official’s office, Respondent will not address the
elements of that particular writ.



relator possesses no other adequate remedy of law. State ex re. Tollis v. Cuyahoga Cty. Court of
Appeals (1988), 40 Ohio St.3d 145, 147, 532 N.E.2d 727, 729.

C. Writs of Mandamus or Prohibition Are Inappropriate Because
Relator Has Another Adequate Remedy at Law.

While the writs of mandamus and prohibition are different in that one is intended to
prompt action while the other is to prohibit it, they share the common requirement that a
petitioner must show they have no other remedy at law before a court will issue either writ. See
Evans, 64 Ohio St.3d at 238; Tollis, 40 Ohio St.3d at 147, supra. The issues Relator raises, RIB
hearing procedures and SOCF’s implementation of policies regarding inmate transfers are related
to his conditions of confinement. “[A 42 U.S.C. § 1983 action] constitutes an adequate legal
remedy which precludes extraordinary relief where state prisoners challenge the conditions of
their confinement and their claims are limited to alleged violation of their federal constitutional
and statutory rights.” State ex rel. Peeples v. Anderson, 73 Ohio St. 3d 5359, 560, 653 N.E.2d 371
(Ohio 1995). The fact that there are adequate legal remedies precludes the issuance of either
writ.

Additionally, the only Respondent served by the Court was Donald Morgan, the Warden
of the SOCF. Relator’s Petition does not argue that Respondent has a clear legal duty to perform
any particular act. Respondent Morgan is not even named in the Petition except for on its cover
page. The bulk of the Petition asks the Court to order the reversal of his RIB sentence, but he
does not state or imply who the Court should order or why they have duty to do so. Further, so
far as the other issues raised by Relator, he asks the Court itself to undertake an investigation.

D. Relator Lacks Standing to Raise Issues for a Feliow Inmate.

Realtor has also asked this Court to intervene in the outcome of an RIB hearing he was

not a party to, as well as SOCF’s execution of a policy that did not affect him. Relator Ben



Anderson submitted a Petition to this Court naming himself and another inmate, Kevin Alsup, as
the Relators. Only Anderson’s signature is on the Petition. The Petition also avers that at the
time the Petition was drafted,” Alsup was segregated in another cell block as part of the hunger
strike policy the petitioners wish to challenge.

While both Anderson and Alsup are free to file causes of action pro se, either jointly or
individually, neither of them may represent the other. “[Ohio Statutes] recognize that a person
has the inherent right to proceed pro se in any court. But [they] also prohibit a person from
representing another by commencing, conducting, or defending any action or proceeding in
which the person is not a party.” Fravel v. Stark County Bd. of Revision (2000), 88 Ohio St.3d
574, 575, 728 N.E.2d 393. “The law recognizes that a person has the inherent right to proceed
pro se in any court, but that right pertains only to that person.” State v. Block (2007), 2007 Ohio
1979, P4, 2007 Ohio App. LEXIS 1830.

Anderson is not a licensed attorney and may not represent Alsup’s interests before this
Court. Furthermore, because Anderson may not speak for Alsup, he does not have standing to
challenge SOCF’s implementation of the “hunger strike” policy.

Standing is defined at its most basic as a party's right to make a legal claim or

seek judicial enforcement of a duty or right. Before an Ohio court can consider

the merits of a legal claim, the person or entity seeking relief must establish

standing to sue. The question of standing depends upon whether the party has

alleged such a personal stake in the outcome of the controversy as to ensure that

the dispute sought to be adjudicated will be presented in an adversary context and

in a form historically viewed as capable of judicial resolution.

Ohio Pyro, Inc. v. Ohio Dep't of Commerce (2007), 115 Ohio St.3d 375, 381, 875 N.E.2d 550.

The Petition does not aver that Anderson ever went on a hunger strike or was subiected to any

TRelator’s Petition was filed with the Court on June 23, 2011, but Anderson’s signature is dated
May 15, 2011, which suggests there was a lag in time between the drafting of the petition and
filing it with the Court.



hardship as a result of the related policy. He has no personal stake in that issue. Because he was
subjected to the same RIB procedures as Alsup, Anderson does have a personal stake in that
issue. However, while he is free to raise that controversy on his own behalf, he may not raise it
for Alsup. Relator Anderson cannot petition the Court for redress over a controversy he is not a
party to.
III. CONCLUSION

For the foregoing reasons, Respondent Donald Morgan moves the Court to dismiss
Relator Ben Anderson’s petition for failure to state a claim upon which relief can be granted.

Respectfully submitted,

MICHAEL DEWINE
Ohio Attorney General
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peter.jamison@ohioattorneygeneral.gov

Counsel for Respondent Donald Morgan



CERTIFICATE OF SERVICE

I certify that on July 25, 2011, a copy of the foregoing Respondent’'s Motion to Dismiss
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WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL INTEREST AND
INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This cause pfesents a critical issue for children of unmarried parents in Ohio:
whether, in the context of a custody dispute between a parent and a non-relative of the
child, the juvenile court has authority, fu?ther detailed in the Ohio Rules of Juvenile
Procedure, to impose and enforce temporary orders of court during the pendency of the
litigation, designed in the disqretion of the court to manage or regulate the conduct of the
parties on an interim basis so as to maintain the pre-litigation relationships that made up
the child’s particular family structure, while the court has an opportunity to reach a final
determination relative to custody of the minor child.

In this case, the court of appeals, while acknowledging that R.C. 2105.03 invests
our juvenile courts with subject matter jurisdiction and statutory authofity o determine
the éustody of a child that is not the ward of some other court, whether that determination
is invoked by a relative or non-relative of the child, incongruously went on to hold that
although the juvenile court has authority to impose and enforce temporary orders of
visitation during the period of the litigation for litigants who are related to the child, bus
that the juvenile court lacks that authority to impose and enforce temporary orders when
one party is not a relative of the child. In so ruliﬁg, the court of appeals unreasonably
limited the application of Juvenile Rule 13(B)(1), which provides:

“(B) Temporary orders. (1) Pending hearing on a complaint, the judge

or magistrate may issue temporary orders with respect to the relations

and conduct of other persons toward a child who is the subject of the

complaint as the child's interest and welfare may require.”

This rule, adopted by the Supreme Court of Ohio in order to “prescribe the procedure to

be followed in all juvenile courts of this state in all proceedings coming within the



jurisdiction of such courts™! specifically authorizes juvenile courts to issue temporary
orders, and until the decision below, has routinely been used for that purpose.

Temporary orders are issued to manage the rights, responsibilities, and behaviors
of parties during the limited time in which litigation is pending; they represent the
juvenile court’s best effort to maintain the “status quo” for children whose custody at
issue. The court’s ability, in its reasonable discretion, to issue and enforce temporary
orders, helps to shield the child from undue emotional stress and disruption that otherwise
can easily result from the conflict between the parties, while the court has an opportuni.ty
to resolve the dispute.?

The decision below unreasonably divides litigants into two classes for purposes of
the issuance of temporary orders, and places the best interests of the minor child in
Jeopardy during the period of litigation. To decline a statutory intérpretation that permits
the issuance of temporary orders as the juvenile court determines to be appropriate under
the circumstances of each case, threatens the emotional Well—being of minor children of -
countless unmarried parents and other intentionally created family structures by enabling
the legal parent in the dispute to abruptly sever relationships that the parent earlier

created and fostered with the child.

! Ohio Rules of Juvenile Procedure, Rule 1(A}, Applicability.

2 Of course, the presence of any harm or imminent danger that is perceived to result
from the maintenance of the child’s established relationships would routinely be

- disclosed in the content of the affidavits submitted to the court and would inform the
court in determining whether to issue such orders and what the content of such orders
would be; such orders are also generally modifiable to the extent that circumstances
change during the pendency of the litigation.



This appeal presents a case of first impression for the Court. Counsel for
Appellant has been unable to find any reported Ohio case that has reached the same
conclusion; rather, other courts of Ohio have routinely reached the opposite conclusion,
or have simply issued and enforced temporary orders involving non-relatives during the
pendency of litigation as routine without further analysis, and the issuance of such orders
has routinely gone unquestioned by litigants. Ohio juvenile courts clearly need guidance
from this Court on this issue. See, for example, In re LaPaina, 8t Dist. No. 93 691,
2010-0Ohio-3606 where, in response to the same argument made herein in the Tenth
District Court of Appeals, the Eighth District Court of Appeals reached the opposite
conclusion and found that it did have jurisdiction to issuertemporary visitation
orders to a non-relative, relying in part upon this Court's dismissal of a Writ of
Prohibition sought by Appellee Smith in State ex rel, Smith v. Gill (2010}, 125 Ohio
St.3d 1459, 2010 Ohio 2753.

See also, In re Mullen (1% Dist. Ct. App. 2011}, 185 Ohio App.3d 457, in which
the First District Court of Appeals considered another shéred custody claim. In that
case, the Hamilton County Juvenile Court had issued a temporary order of visitation
to Michele Hobbs, the non-relative then seeking to establish shared custody with her
former lesbian partner. Upon final disposition of the appéal, the Firsf District Court
of Appeals referred to and vacated that temporary order. HoWever, when that case
was granted discretionary jurisdiction, > by Entry filed March 10, 2010, the interim order
of temporary visitation previously awarded to Michele Hobbs, non-relative, was

reinstated by then Chief Justice Thomas Moyer. See Entry, Appendix C.

? In re Lucy Katheen Mullen (2011), Ohio Supreme Court Case No. 10-0276

3



Similarly, in this very appeal, this Honorable Court has issued an Entry
staying the decision of the court of appeals belbw and reinstating the temporary
order, despite Appellant Rowell's status as a non-relative. See Entry attached hereto
as Appendix D. Clearly, this Court very much understands the important role that
the use of temporary orders plays in custody litigation,

The public’s interest in the protection of minor children and respect for their best
interests will be profoundly and negatively impacted if the court of appeals’ holding that
temporary orders routinely issued pursuant to Juvenile Rule 13, which are the only tools
available to regulate and protect the best interests of the minor child during litigation, are
not to be made available to provide such protection to the child during the period of
litigation where one of the litigants is not a relative of the minor child. The court of
appeals’ focus upon and creation of a distinction in the identity of the litigants, rather
than on the interests of the minor child dﬁring litigation, is ill advised, is not required by
the statutory language, runs contrary to the legitimate and best interests of minor
children, and should not be permitted by this court.

Finally, this case touches upon a substantial constitutional question. While there is
undeniably much appropriate deference to legal parents to control their children’s lives
and associations, that deference is not without limits already set forth in Ohio law. See Jn
re Perales, (1977), 52 Ohio St.2d 89, and /n re Bonfield, (2002), 97 Ohio St.3d 387,
2002-Ohio 6660, cases in which this Court has explored the appropriate boundaries of
intrusions into parental authority as the result of the voluntary actions of the child’s
ﬁareﬁt(s). Interestingly, aﬁd as noted in the dissenﬁng opinibn iaelow in the case at bar,

this Court in In re Gibson explicitly acknowledged that it was not there expressing any



opinion regarding a juvenile court's authority to order visitation while a complaint
seeking a determination of custody is pending, which is the precise issue posed in this
appeal.4

This case presents a classic example of the critical role that temporary orders must
play in the management of custody litigation. In this case, the parties have only recently
begun trial after neaﬂy three years of litigation, and additional scheduled trial dates now
stretch into October, 2011. Over the past three years, Appellee Smith has worked
tirelessly to avoid most compliance with the four temporary orders of court when in
force, filing several motions to dismiss and other dispositive motions in the trial court
including another filed within recent weeks. She has pursued several appeals, including
at least two that la;cked final appealable orders, and one that set aside an earlier temporary
order on technical grounds because it had been modified pursuant to Civil Rule 60(A)
rather than 60(B). Ms. Smith sought a writ of prohibition from this Court.’

It would stretch the imagination of an objective observer to review the procedural
posture of this case and the experiences of the child and parties relative to visitation
between the minor child who was age 5 at the onset of this litigation nearly 3 years ago,
and fail to conclﬁde that in the absence of valid and enforceable temporary orders,

Appellee has consistently terminated all contact between the child and Appellant.’

4 In re Gibson, 61 Chio St. 3d 168, at page ___

> State ex rel. Smith v. Gill, 125 Ohio St.3d 1459, 2010-0Ohio-2753

¢ Consider the following most recent example. Three days before this filing, on July
22,2011, Appellee Smith filed a motion in this Court requesting dismissal of

Appellant Rowell’s Motion to Clarify this Court’s Entry staying the decision below

and reinstating the temporary order during the pendency of this appeal. In her

memorandum in support of that motion, at page 3, Appellee Smith claims that

Counse] of Record in this Appeal “misled this court regarding the Mother’s

compliance with the underlying ‘visitation’ order following her two weeks of



As this Cqurt has repeatedly made clear, in In re Bonfield, In re Perales, and
related cases, and even most recently in In Re Mullen, all supra, custody determinations
such as the one between the parties to this appeal depend upon the particular facts of each
case and cannot generally be determined short of trial. To hamstring our juvenile courts
by interpreting R.C. 2151.23 and Juvenile Rule 13 as did the court of appeals below to
deny our juvenile courts the discretionary authority to issue and enforce temporary orders
will have the effect of de facto endorsing and, as a practical matter, encouraging these
kinds of disruptive behaviors that run counter to the best interests of the child. The
limitation and distinction imposed by the court of appeals below would detrimentally
impact countless Ohio children: it cannot be the law of Ohio; this Court should accept
jurisdiction over and should not be tolerated by this Honorable Court.

STATEMENT OF THE CASE AND FACTS

Petitioner - Appellant, Julie Rose Rowell (“Ms. Rowell"), appeals from the Tenth
District Court of Appeals’ determination that the juvenile court lacks authority to issue
temporary orders during the pendency of litigation over Ms. Rowell’s claim to establish a
custodial or shared custodial relationship with the minor child, solely because Ms. Rowell
is not a relative of the minor child.

The Court of Appeals determination resulted from their review of two judgments

of the Franklin County Coust of Common Pleas, Division of Domestic Relations,

uninterrupted vacation time. That same day, at 6:00 p.m., Appellant Rowell was
scheduled to begin a week of visitation with the minor child pursuant to the
reinstated order, but Appellee Smith failed to make the child available for that

scheduled visitation, and as a result, on July 25, the same day that this Memorandum
in Support of Jurisdiction is filed with this Court, Appellant Rowell is also filing a
Motion to Show Cause in the trial court, seeking to enforce the temporary order as
reinstated by this Court. '



Juvenile Branch. By way of a judgment rendered on June 30, 2010, the trial court
overruled objections to the magistrate’s decision filed by Appellant herein, Julie Ann
Smith (“Ms. Smith™), and found Ms. Smith in contempt of court. In its July 27, 2010
judgmeht, the trial court denied Ms. Smith's motion for stay, granted the motion to
enforce jail time filed by Ms. Rowell, and ordered Ms. Smith to pay $2,500 to Ms.
Rowell for attorney fees.

The page limitations placed upon memoranda in support of jﬁrisdiction require
that some of the complicated facts and procedural history that has made up the three
years in this case that has only now begun trial require some summary. For the most part
the recitation of facts herein repeat those set forth in the court of appeals’ decision below;
there, as here, it is important to acknowledge that the facts of this case rémain in dispute
as the parties remain in trial before the juvenile court at this t_ime.. Very few facts are
uncontested, and to be honest, the parties disagree as to which are uncontested.

On September 9, 2003, Ms. Smith gave birth tq a daughter as the result of
artificial insemination with the sperm of an unknown donor, a process in which Ms.
Rowell played a role, the extent of which is disputed. The parties agree that at the time of
the child’s conception and birth, Ms. Smith and Ms. Rowell were involved in a same-sex
relationship with each other, and that Ms. Smith ended her relationship with Ms. Rowell
sometime during the period of August to October 2008.

On October 14, 2008, Ms. Rowell filed a petition for shared custody of the minor
child and a motion for temporary orders. Ms. Smith filed a mot_ion to dismiss and a
moﬁon for judgment on the pleadings. On November 12,2008, upon z;fﬁdavits filed by

the parties, a magistrate issued the first temporary order, which designated the parties as



"temporary shared custodians.” On November 17, 2008, Ms. Smith filed a motion to set
aside the order and sought a stay of the order. On December 16, 2008, the trial court
denied Ms. Smith’s motion for stay and took Ms. Smith’s.motion to set aside and motion
to dismiss under advisement. On January 15, 2009, the trial court issued two decisions: in
the first decision, the court denied Ms. Smith's motion to dismiss and motion for
judgment on the pleadings; in the second decision, the trial court granted Ms. Sﬁlith’s
motion to s.et aside the November 12, 2008 magistrate's order and in its place, the trial
court issued a second temporary order, again designating the parties as "temporary shared
custodians”, while expanding the provisions for Appellant Rowell’s exercise of visitation
beyon.d the schedule originally ordered by the magistrate.

At this point, Ms. Smith ended her first attorney’s representation and retained new
counsel who, in preparation for filing the first notice of appeal and request for stay in the
court of appeals, first needed to approach Judge Gill to request the stay. Counsel for Ms.
Rowell joined Ms. Smith’s second attorney and together they approached Judge Gill to
discuss Ms. Smith’s request for stay pending appeal. In that discussion, new Counsel for
Ms. Smith made clear that the crux of Ms. Smith’s objection and appeal was the
designation of the parties in the temporary order as temporary shared custodians, whereas
a simple award of visitation would not result in an appeal. In response, on Januatry 26,
2009, Judge Gill promptly issued a modified order, the third temporary order, citing
Civ.R. 60(A) as the basis for the modification of the January 15, 2009 order. This third
temporary order classified Ms. Smith as the "named legal custodian and residential
pa&ernr " of the minor child, and granted Ms. Rowell the same specific scheduled visitation

rights as had been awarded in the second temporary order; thereafter, Ms. Smith’s second



attorney withdrew the notice of appeal from the second temporary order. Soon
following, Ms. Smith terminated the services of her second attorney and retained her |
third attorney, who remains her counsel today; on February 11, 2009, new counsel for
Ms. Smith filed an appeal of the third temporary order along with and a motion in that
court to stay both the original and modified orders. The appeal was assigned case No.
09AP- 147. On March 23, 2009, the Court of Appeals dismissed that appeal for lack of a
final, appealable order.

Meanwhile, Ms. Smith refused to comply with the second or third temporary
order, and on May 18, 2009, Ms. Rowell filed a motion requiring Ms. Smith to show
cause; in response, Ms. Smith mofred the court to dismiss Ms. Rowell's motions for
contempt against Ms. Smith. On June 23, 2009, the trial court issued its decision holding
that the January 30, 2009 motion was moot because it was based on the January 15, 2009
order (the second temporary order) that the court modified on January 26, 2009, As for
the February 5, 2009 motion for contempt, the trial court held that Ms. Smith had violated
the January 26, 2009 order, found her in contempt, and gave her an opportunity to purge.
Ms. Smith appealed, and in Rowell v. Smith, 186 Ohio App.3d 717,. 2010- Ohio-260, the
Tenth District Court of Appeals reversed the trial court's finding of contempt with regard
to the January 26, 2009 order after concluding that the trial court's use of Civ.R. 60(A)
had been imprdper because the change of designation as tempoi‘ary shared custodians to
designating Ms. Smith as residential parent and awarding Ms. Rowell temporary
visitation, was substantive and not clerical.

In response, on February 2, 2010, Ms. Rowell filed another motion for temporary

orders, seeking visitation and/or shared custody, and on February 18, 2010, the magistrate



issued a new, fourth temporary order designating Ms. Smith temporary custodian and
granting Ms. Rowell temporary visitation with the minor child. Ms. Smith’s motion to set
aside the fourth temporary order was denied by the trial court on March 9, 2010.

Ms. Smith also refused visitation ordered by the fourth temporary order, and dn
March 2, 2010, Ms. Rowell filed a motion for contempt based upon appellant's failure to
comply with that order. On March 16, 2010, following a hearing, the magistrate issued a
decision finding Ms. Smith guilty of contempt, sentenced her to three days in jail, and
suspended upon purging herself of contempt by alloWing specified visitation; the
magistrate also ordered Ms. Smith to pay $2,500 to appellee for attorney fees and costs.
Ms. Smith failed to comply with the terms of the oi)portunity to purge the contempt, and
on June 28, 2010, Ms. Rowell filed a motion for enforcement of the jail sentence
previously imposed on Ms. Smith for her contempt of court; Ms. Smith filed objections to
the decision. On June 30, 2010, the trial court issued a judgment overruling Ms, Smith's
objections. Ms. Smith appealed the trial court's judgment, and that case became the |
decision from which the current appeal is based.

Initially the Tenth District Court of Appeals stayed the trial court's imposition o.f
the three-day jail sentence pending appeal, but in doing so, stated: “The trial court orders
in regard to visitation with the minor child are not stayed by virtue of this entry. This
court will revisit the matter of this stay in the event that [Ms. Smith] continues to violate
orders of court”.” Ms. Smith refused to provide visitation, and the Tenth District Court of
Appeals released its stay, directing Ms. Rowell to apply to trial court for emf’orc.cment.g

Upon request of Ms. Rowell, the trial court moved toward enforcement of the jail

7 Rowell v, Smith, Journal Entry in Court of Appeals, Appendix E.
8 Rowell v. Smith, Journal Entry in Court of Appeals, Appendix F
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sentence. However, in lieu of immediate imposition of the jail sentence, however, and
in the interest of accomplishing visitation with the minor child, Ms. Rowell offered to
delay imposition of the jail time in exchange for Ms. Smith’s immediate and ongoing
compliance with the terms of the temporary order through the outcome of Ms. Smith’s
appeal; to facilitate that agreement, the trial court also agreed td maintain a bi-weekly
schedule of hearings to occur generally on the first court day following each bi-weekly
weekend visitation scheduled to oéc_:ur with Ms. Rowell, so that in the event that Ms,
Smith did not permit that rot_ation of visitation, the parties would promptly be heard on
enforcement of the jail sentence.” Thereafter, Ms. Smith permitted regular visitation
between Ms. Rowell and the minor child until the decision below decision was released;
from the moment she was not forcibly required to provide visitation for the child with

- Ms. Rowell, Ms. Smith reinstituted her former pattern of denial of visitation that
continues to the day of this writing, despite the fact that this Court has imposed a stay
upon the decision of the court of appeals and reinstated the terms of visitation in the

fourth temporary order pending resolution of this appeal.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: Within the exercise of its exclusive, original jurisdiction
under R.C. 2151.23 to determine the custody of any child not a ward of another
court of this state, a juvenile court has authority under the Rules of Juvenile
Procedure to issue and enforce temporary orders of custody, shared custody, and/or
visitation that, in the discretion of the court based upon the affidavits of the parties
and such evidence as may otherwise be presented to the court, are reasonably
designed to serve the best interests of the minor child during the period of litigation
-and-to-maintain the relationships already established with-the child prior to the
onset of litigation.

9 See Agreement, Appendix G.
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R.C. 2151.23 provides exclusive, original jurisdiction to Ohio juvenile courts to
determine the custody of any child that is not a ward of another court of Ohio. It is well
established that R.C. 2151.23 permits a juvenile court to awérd shared custody of a minor
child to same gender adults who engage in a pattern of intentionally sharing the parenting
rights and responsibilities of a child during a period in which the adults resided together
with the minor child. The case at bar, however, raises the question whether, during the
course of the litigation during which the juvenile court comes to its determination
regarding the terms of custodial rights and responsibilities that are appropriate under the
facts and circumstances of that particular child, the juvenile court has authority to issue
and enforce temporary orders based upon sworn affidavits of the parties, designed to
regulate the conduct of parties during trial, thereby permittihg the child to enjdy as nearly
-as possible a continuation of the status quo that was established by the parties relative to
the child prior to the onset of litigation until the court determines a final decision based
upon the complete facts eventually shared at trial. Appellant herein asks this honorable
Court to hold that such authority is inherent in the nature of the ekclusive, original
jurisdiction enjoyed by the juvenile court by virtue of R.C. 2151.02, and that such
authority may be exercised by the juvenile court during the pendency of litigatidn
pursuant to the Rules of Juvenile Procedure, regardless of whether the parties are both
relatives of the child whose custody is placed at issue.

The coﬁrt of appeals, while noting that “a review of Ohio case law reveals the
confusion and the difficulties with respect to the legal issues presented herein”,'® held

that the determination of who is eligible to receive temporary orders of court pursuant to

10 Rowell v. Smith, Tenth Dist. 2011, 2011-Ohio-2809, page 7
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Juvenile Rule 13 depends first on the identity of the parties to the litigation. That is, the
court of appeals’ decision deprives temporary orders of court to any party that. isnot a
telative of the minor child. This holding would appear to be unique among reported
cases in Ohio, and, if permitted to stand, would undermine the juvenilé court’s interest in
managing the behavior of the parties during the litigation in a way that minimizes the
“gamesmanship” that, in the absence of enforceable temporary orders, can and often does
unfortunately undermine the best interests of the minor child by encouraging the
biological parent to sever and undermine the relationships that biological parent had
earlier intentionally created and promoted and encouraged the minor child to rely upon,
in hopes that such a period of interruption of those intentional relationships might lead
the court not to enforce a continuation of the relationships in the eventual custodial
determination.

It bears mention that the description above_summarizing the difficulties
encountered by Ms. Rowell in attempting to obtaining Ms. Smith’s compliance with the
four temporary orders issued by the trial court in this case, pethaps more than anything
else, highlights the need for juvenile courts to have the authority to issue and enforce
such orders during the often lengthy period of time during which parties to a custody
dispute go through the trial and appeals process. The spectre of permitting a party with an
interest in disrupting the child’s pre-litigation relationships to accomplish that disruptién
without limitation during an extended trial process, and/or to interpose time consuming
and expensive procedural practice in the hope of discouraging the other party from

pursuing the original claim out of sheer exhaustion or eventual depletion of all financial
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resources, is horrifying indeed.!" It is, then crucial that this Court accept jurisdiction to
provide guidance and re-insert reason into juvenile custody trial practice.

Proposition of Law No. II: During litigation brought pursuant to R.C.

2151.23 to determine whether a parent has contractually relinquished sole

custody of a child in favor of custody or shared custody with another adult

that is not a relative of the child, the juvenile court’s imposition of temporary
orders to regulate the conduct of the parties and provide for temporary
shared custody or temporary visitation or other similar orders in the
discretion of the court, during the pendency of the litigation, is a permissible
intrusion into the constitutional protection otherwise afforded to parents
regarding the exercise of care and control over children.

The discussion that runs throughout this Memorandum in Support of Jurisdiction
also supports the importance of permitting a juvenile court to exercise its judgment to
issue temporary orders to manage the conduct of the litigants during the period of trial.

In the various cases cited elsewhere in this Memorandum, this Court has on many
occasions permitted limitations upon a parent’s constitutional exercise of authority over a
child’s actions and relationships. We ask this Court, in the context of this appeal, to
interpret R.C. 2151.23 and Rule 13 of the Rules of Juvenile Procedure so as to authorize
juvenile courts to impose temporary orders designed to maintain the pre-litigation status -

quo for a minor child whose custody is placed at issue, so as to minimize the potential

that the child be harmed during the course of the litigation period by the actions of the

11 Although there have unquestionably been delays in the process toward trial that have
other explanations, the primary reasons that the case at bar has only reached trial during
the past two weeks is undoubtedly the series of delays that have resulted from Ms. Smith’s
pursuit of repeated appeals without final appealable order, appeals for technical reasons

“such as the use of Civil Rule 60{A) ratiier than 6G{B) despite the agreement of her then
atterney to work out an expedient resoluticn and avoid the time and expense of appeal, Ms,
Smith’s filing of a Writ of Prohibition to this Court in an attempt to avoid the trial court’s
exercise of subject matter jurisdiction, and the like. All of these appeals led to necessary
delays while the juvenile court awaited the outcome in order to proceed.
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litigants taken to prematurely, and often inappropriately, interfere with and interrupt
those relationships that have been established with the minor child.

CONCLUSION

For the reasons discussed above, this case involves matters of public and greét
general interest and a substantial constitutional question. The appellant, Julie Rowell,
requests that this Court accept jurisdiction in this case so that the important issues
presented will be reviewed on the merits and this Honorable Court will have an
opportunity to confirm to the juvenile courts of Ohio that Ohio law authorizes them to
use temporary orders, the basic tools necessary to enable the courts to manage the
behavior of the parties and serve the best interests of minor children during the process of
litigation, without distinction related to the relationship of the parties toward the child. |

Respectfully submitted,
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LeeAnn Massucci (0075916)
Attorneys for Appellant Julie Rose Rowell
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APPENDIX A

[Cite as Rowell v, Smith, 2011-Ohio-2809.]
IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Julie Rose Rowell,

Petitioner-Appeliee,

V. ' Nos. 10AP-675
- ; and 10AP-708
Julie Ann Smith, (C.P.C. No. 08JU-10-13850)
Respondent-Appeflant " (ACCELERATED CALENDAR)

DEC!SION

Renderad on June 9, 2011

- Fey Law Offices, and Caro! Ann Fey, Massuoci -& Kliné, LLP,,
and LeeAnn Massucci, for appelles.

Gazy J. Gottfied Co., LPA, and Gazy J. Gottfned for
appellant.

APF’EALS froﬁﬂ the f—‘rénkiiﬁ County.éouft c;f Coﬁ%rﬁon ‘F.’!éaé,
Division of Domestic Relations, Juvenile Branch.

CONNOR, J. |

{1} Respondent—appel!ant Juhe Ann Smith (“appei an ") appeals from two
judgments of the F ranklm Caunty Gourt of Common Pieas DMSlon of Domestic
Relations, Juvenile Branch. By way of a judgment rendered on June 30, 2010, the trial
court overruled a}:;pellant's objections to the magis;crate's deéisi;:m and found appeliant in
contempt of gégrf. fn ;ts July 27, 2010 judgment, the trial {:oﬁqrtrdgnieid agprellant’sr motion

for stay, granted the motion to enforce jail time filed by petifioner-appellee, Julie Rose



Nos. 10AP-675 and 10AP-708 B | 2

Rowell ("appel!ee") ahd ordered appellant to pay $2, 500 to- appellee for attorney fees.
Appellee has also fited & mohon for award of attorney fees in thrs cour‘t |
{2} On September 9, 2003, appellant gave birth to a deughter via artificial
insemination. At the time, appelient and appellee were involved in a same-sex
relationship.  Appeillant is the biological mether of the child, while appellee has no
biological refationship to the child. The parties' relationship ended sometime during the
period of August to October 2008.
_ ﬁ[S} On October 14, 2008, appeliee f‘ led & motion far temporary ofders and a
petstlon for shared. custody of the mmor child. On November 4, 2008 appe!lant ﬁled a
motion to dismiss and a motion for judgment on the p _eedmgs. On November_ 12, 2008, _a
magistrate issued an order designating the parties as "temporary shared custoc}iane.“
Appeiter_ﬂ then filed @ motion to set aside the order and a motion for stay of the order on
November 17, 2008. On December 16, 2008, the friaf couft denied appellant's motion for
stay and took appeilar‘t‘s mctror tc set aside and motion to digmigs under advisement.
{94} On January 15, 20089, the trlal court issued two decrsmns, the first of which
denied appellant's motion to dismiss and motion for jngment o_n_the pleadlngs. in the
second ,decision; fhe trial court granted appellant's motion fo set eeide _thé megistrefe's
order and agein desjgneted appellant and eppeliee as "temporary shani*eﬁ 'cus-todi.an-s:.“
{95 On January726, 2009, the trial court issued & mediﬁed_order,_ citing Civ.R.
GO(A)'es the basis for the modification. In the order, the trial court modified the
January 15, 2009 order, elessifying ‘appellant as the “named 'Iega'l “custodian and

residential parent” of the minor child and granting appellee visitation rights.
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{6} On J-anuéry 30, 2009, appellee filed a motion for contempt based upon
appellant's failure {b cornply' WEth the January 15, 2009 order. On February 5, 2009,
appeliee filed a second nﬁéti'On- for conterﬁpt based upon appeltant's faflure to comply with
the January 26, 2009 modified order.

{47} On February 11, 2009, appellant filed an appeal and a motien to stay
execution of the original and modified orders. The appeal was assigned case No. 09AP-
147. Q.n:March 237.7 2009, this court dismissed case No. 09AP-147 because it lacked a
fmal appeaiab[e order | | |

{18} On May 18, 2009, appeilant flled a motion to d:sm[ss appellee s moﬂons fdr
contempt. On_JunezS, 2009, the trial court issued its decls.lon. With regard to appelieg's
January.BG, 2009 motion for contempt, the trial court held that thg motion was moot
beﬁausél it was based on the January 15, 2609 order, which the court modified on
January 26, 2009. With regard to the February 5, 2009 r_notion for c;on_teﬁp_t,_the _1ria|
coit held that éppe.!fantviolatéd the January 26, 2009 order. |

| {9 Appeliént appealed, and in Rowelf v. Smith, 186 Ohic App.3d 717, 2010-
Ohio-260, wereversed'tﬁe trial court's finding of contempt with régérd to the January 26,
2009 ofder af_ter concluding“that the ﬁia! court’s use of Civ.R. 60(A) was im_prpper
bec:ause the change made was substantwe and not c%encai

{10} On February 2, 2010 appeilee filed another motion for temporary orders,
seekmg visitation and shared custody. On February 18, 2010, the maglstrate issued an
order des:gnatmg appellant temporary custod:an and granting appeliee temporary
wsntatron and custodial rights. Appe Eant fnled & motzon fo set aside the maglstrates order,

which the trial court denied on March 9, 2010.
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{§11} On March 2, 2010, appellee fled a motion for contempt béséd upen
appeliant's failure o 'ccj)mply'with the visitation ordered In the maglstra-te's February 18,
2010 order. On M'arc:h 16, 2010, the magistrate issued a “deci"sio'n, finding appeliant guilty
of can'tempt,‘ séntencing. het to three days in jail, suspendéd upon purging herself of
contempt by alloWing additional visitation and paying $2,500 to‘ap'pellee for attorney fees
and costs.

{112} On Ju__ne 28, 2010, appe!lee filed‘ a motion forl enforcement of the
pumshment prewously imposed on appeliant for her contempt of court. -

{1113} Appellant filed objectlons to the magistrate’s March 16 2010 degision. On
June 30 2010 the trlal court Issued a judgment overruling appellants objectlons to the
magtstrate s. deczsmn Appellant has appealed the trial court's jJudgment, whach has been
assigned as case No. 10AP-875.

{14} On July 27, 2010, the trial court issued a judgment granti_ng appellee's
motion for enfqrcement and denying éppellant's request for étay of enforcement on the
contempt finding. ‘l‘h_e-tri_al court .alsc.)'ordered visitation and ordered appeltant to pay
appellee $2 500. Appellant l'las appealed this judgment, whicll has been assigned as
case No 10AP-?08 Case Nos. 10AP—675 and 10AP-708 have been consolldated and
thls court has stayed the trial court's imposition of the three-day jail sentence and
visitation pending the outcome of this appeal.

{15} l-n her éppe_a!s, appellant asserts the f0llovlf§ng assignments of error:

[I.] The Trial Court erred and abused its dlscretlon of [snc]
-finding-Smith-in contempt of an invalid order.

[Il.] The Trial Court erred and abused its dsscretton when it
expanded the contempt sanc‘uons followmg the enforcement
hearing.
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{f16} Appellant arg‘ues'in_ her first_assignment of error, that the tria! court erred
when it found heriﬁcontempt-.ofl an invalid ofdar. Specifically, ayf)pe!iant.contands the trial
court was without subject—matter jurisdiction to enter the ‘undarl.ying temporary order
because it did not have the reqwsnte statutory authority to issue visitation to appellee, who
is a non-relatlve. We first note that, although a temporary order js generally not
appealable, "wjhere a. non-appsalable interlocutory order results in a judgment of
contempt, including ﬁne or imprisonment, such a judgment is a finai and appealable order
and presents to the appellate court for review the proprie'ty of tha irnterlooutary order
which Is the_underfying hasis for the contempt adjudication." Smith v. Cheatef Twp. Bd.
of Tmstees (1979). 60 Ohio St.2d 13, paragraph one of the sylfabus.

{1[17} Contempt is a dlsobedlence or dasregard of a court order or command.
Sz‘ate ex rel. Corn v. Russo 90 Ohio St.3d 551, 554, 2001-Ohioc-15. A prareqwsde to a
fmdlng of contempt for dlsobaymg a court order is the eXIstence of a valid underlylng
o‘rder or Judgmen_t of the court. Januzzi v. Hickman {1291}, 61 OhiO St.3d 40, 44.
subject-matter jurisdiction to enter the contempt judgments is lacking, the judgments are
void. Patfon V. Dfemer (1988) 35 Ohio St.3d 68, paragraph three of the syiiabus A
challenge to a court's subject-matter jurisdiction can be raised at any stage of the
proceedings. In re B;Vard, 74 Ohio St.3d 294, 296, 1996-Ohio-163. Subject-matter
jurisdiction of a court connotes the power fo hear and decuﬂe a cass upon its merlts and

defines the competency of a court to render a valid Judgment in a particular action.

Subject-matter jurisdiction relates to the proper forum for an entire class of cases, hot the

particutar facts of an individual case. Stafe v. Swiger (1998), 125 Ohio App.3d 456, 462.
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The existence of the tfial court's subject-matter jurisdiction is a question of law that we
review de novo. Yazdari-Isfehani v. Yazdani-Isfehani, 170 Ghio App.3d 1, 2006-Ohio-
7105, 120.

{418} The focus of this matter regards the éutho’rity of a juvenile court to order
visitation to a non-relative. Indeed, appsllant challenges the lcontempt order on the basis
that the juvenile court had no authority to order visitation based upon the circumstances
of this_case. As a rgsult, ap’pellan_t argues that the visitation order was invalid, such that
her admitted refusal to comply with it cannot serve as the basis for a confempt order, The
de_te_rminaﬁve issue therefore regards whether the juventiie court had the authority to grant
visitation to appeliese.

{119} Being a court of limited jur;sdlctlon a Juvemle court possesses only those
powers, that the Oth General Assemb!y has conferred upon it. !n re Gibson (1991) 61
Qhio St 3d 168, 172, citing Sec’uon 4(B), Article IV of the Ohlo Constitutlon see also
Caimes v. Kemp, .04 Ohio $t.3d 629, 2004-Ohio-7107, §j25. Moreover, when construing
a statute, a court's _pﬁmary concern regards the Intent of the Ohio General Assembly.
Fisher V. Hasenjager 116 Ohio St.3d.53, 2007-Ohio-5589, 720, quoting State ex rel,
Watkms v. Eighth Dist. Court of Appeals, 82 Ohio St.3d 532, 535 1998 Oh|o-190

{1{20} Under R.C. 2151. 23(A)(2), a juvenile court has jurisdiction "to determine the
custody of any child not a ward of another court of this state[.]' However, custody and
vuszta*uon are two distinct concepts " 'Custody’ resides in the party or parﬂés who have
the rtght to uitlmate legal and physrcal control of a child. 'Visitation' resides in &
noncustodlai party and encompasses that partys right to visit the child." In re Gibson at

171, citing former R.C. 3108.05(B}.
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{921} A juvenile court may order visitation to a non-re]aﬁvé in cases involving a
"divorce, dissolution of mar'riége, legal separation, annulment, or chitd " support
proceedingl.]” R.C. 3109.061(B)(1). Importantly, nowhere does a statute confer upon a
juvenile court the authority. to grant visitation to a non-relative in the absence of one of
these precipitating events. As a resutt, we believe the Ohio Generai Asserﬁbly intended
to restrict the judicial authority of a juvenile court with respect to when it may grant
visitation to a non-relative. See Fisher at 1135. Furthermore, we do not believe a juvenile
court has the implied authority fo issue temporary ow;ders_ that it canﬁqt gfént on a
p’erman_gnt basis. lf the Ohip Gén-eral Assembly intends otherwise, then it shoﬁld 'fasﬁion
a remedy accordlngly o

{ﬁIzZ} A review of Ohio case law reveals the confusion and the dn‘flcultxes with
re;spept to the legal issues presented herein. Indeed, appeilate courts fall upon a wide
speoctrum in interpreting the. authority of juvenile courts on issues pertaining to custody
and visitation for nan—relatlves and non-parents See In re Gibson, in re Bonfield, 97 Ohlo
S;:.Sd 387, 5.002 Ohloaauw, Parr v. Winner (June 30, 'TQQS) 11th Dist. No. 92- A—1759 fn

. the Matter of Young (Nbv. 20, 7199'8), 5th Dist..No. 98 CA 48; In re LaPiana, 8th Dist. No._
93691, 201 G—Ohic-_3_€_506;=1n re Mullen, 185 Ohio App.3d 457, 2009-Ohio-6934; and In re
Jénés,,2d Dist. No. 2000 CA 56 2902.—0?1io,—2279. Empo;tant}y, the validity of the orders
granting temporary vi_sitation o non-parents went unchal-lenged in I re Mulflen and in re
Jones. | |

{1[23} Because the Ohic General Assembly has not conferred upon juvenile
courts tha authorzty fo order wsstation to a non-reiatsve absen‘i some precmﬁatmg event,

and we refuse to acknowledge the implied authority to do so, we find that the juvenile
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court exceeded its authority when it granted appeliee visitation in this matter. As a resuit,
the temporary visitation order _undeﬁyin‘g the contempt order was invalid, and the
contempt order cannot stand. Accordingly, we sustain appellant's first assignment of
orror ) |

‘{924} Because we have found eror in the juvenile court's issuance of the
contempt order, we sifnilarly find error in the sanctions if_n-posed as a result of the
ccn_tempt order. In this r_eg_ard, we sustain appellant's second assignment of error.

{925} With respect to appeliec's motion for attorney fees, we;deny the motion, as
appe[!ant_'s arguments .were not so devoid of merit as to warrant such an additional fee
award. See, e.g., -Hamed v. Delmatfo, 10th Dist. No. 09AP-1020, 2010-0_hio-2478,;1[18.
Therefore the motxon for atiorney fees is denied.

{1126} Based upon the foregomg, we sustain appellant‘s flrst and second
aSsignments of error, deny appellees mctlon for attorney fees and reverse and remand
the judgments of the Frankhn Ccunty Court of Common Pleas, Division of Domes’uc
Relatlons Juvenile Branch for further prcceedmgs in accordance with Iaw and conSISient

with this decision.

Judgments reversed;
motion for attorney fees denfed.

CUNNINGHAM, J., concurs,
BROWN J., dissents.

CUNN!NGHAM J., of the First Appellate District, SIt!mg by
asssgnment in the Tenth Appellate District.
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- BROWN, J., dissenting.

1427} Because | would overrule both of the assignments of Julie Ann Smith,
respondent-appellant, { respectiully dissent, With régard to the first assignment of error,
appelfee asserts that subject-matter jurisdiction was conferred upon the Juvenile court in

~ the present case by R.C. 2151 .23(A)(2). Although appe!!ént acknowledges 'that R.C.
2151.23(A)2) confers upon juvenile courts jurisdiction over all "custody" disputes
between 'pargnts and non-parents regardless of the basis of the non-parents' claim,
appellant conf_nends the statute does not give the juvenile cpurt the authority to grant
temporary visitation riéhts_ du_ring the pendency ¢ of a custody ,disputé, és the trial co_ur; did
in the present case. Appellant asserts that custody and wsrtatlon are distmct Iegai
concepts, and a juvemle court does not have jurisdiction to order only visitation to a non-
parent gnder R.C. 2‘!51.23(_A)(2}, citing Inre Gibson (1991), 61 Ohio 5t.3d 168, a case in
which- the Supreme C_ourl: of Ohio found vis‘rtation for a grand_parent seeking only visitation
with a grandchild may not be determmed by the Juvemle court pursuant to its authority to
determlne the qustody of children under R.C. 2151.23(A)(2). Appel!ant aiso cites Parr V.
Winner (June 30, 1993), 11th Dist. No. 92-A-17689, and In re Young (Nov. 20, 1988), 5th
Dist. No. 98 CA 48 for the proposmon that, even when the non- parents are seeklng both
visitation and custody, R.C. 2151 23(A)(2) does not confer jurisdiction on the court to
grant visitation to the non- parents

{628} Afew weeks before appe!iant filed her appetlate brief in the present matter,

the Eighth District Court of Appeas issued a decision in In re LaPlana, 8th DISt No.
93691 201 0~Oh[0—3606 which also Involved a partner in a Iesbran relatronshlp who had

two children via artificial insemination. The court of appeals concluded the juvenile court
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had jurisdiction under R'C 2151.23 to determine whether it woold be in the children’s
best interest to have wsrtatron Wlth the non-natural mother, reiymg upon In re Bonfield, 97
Ohlo st.3d 387 2002»Oh|o-6660 in whtch the Supreme Court found that a guvenzle court
had Jurlsdlctron under R C. 2151, 23(A)(2) to hear and determine a petition for shared
custody filed by a lesbian couple. The courtin LaPiana found that the Supreme Court in
In re Bonfield gave persons like the non-natural mother in LaFiana access to the ju\reniie
system through R.C. 2151.23 ctéspite not being able to 1eg.aﬂ\y marry her partner or be a
parent ur_)t;ier R.C. 3 09,04(6).: Tho court tn taPiarva then digcussed t]_je Supreme Coprt’s
ruling on a writ of prohibition filed by appellant in the préoent case in State ex rel, S{nith v.
Gll, 125 Ohio St.3d 1459, 2010-Chio-2753, noting that, pecause the Supreme Court did
not grant the writ. of prohibition, it rnu_st have recognized that tha juvenile court had
jurisdiction. .. |

{929} | find LaPiana and Boniield persuasive and find Gibson distinguishable.
Gibson Is clearly dtstrngurshable beoause, in that case, the non-parents were seeking
visitation only. in the present case, petitioner—appeélee, Julie Rose Rowell filed apetition
seekmg shared custody, and she sought visitation via temporary orders whrle the petition
was pendmg The court in Grbson explicitly acknowledged it was not expressrng any
oprrtlon regarding a juvenile court's authority to order visitation while & complaint seeking
a detérmination of custody is pending. Thus, the ultimate holding in Gibson has no
bearing on the controversy at issue.
| {1{30} Also |mportant is that, unlike Gibson, visitation in the presant case has been
granted only on a temporary basis pursuant to temporary orders fo malntaln the status

quo untrl a custody determmat;on has been made. Appellant as well as the majorrty,
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focuses on the trial cou‘rt's eventué!,-.uitir'rxéte authority o order sole visitation cn a
permanent basis, wh:le the issue in the present appeal iS whether the trial court has
subjeci—matter ]Ul’lSdIC’EEOT‘I overthe class of cases that mc!ude the one at hand Once itis
established that th_e trial court has sub;ect-.matter jurisdiction over types of cases like the
presént one, the issue would 'thé‘n be whether the trial court had the authority fo issue
temporary orders, Including one regarding visitation. | |

{ﬁ[:'al} On the issue of subject-matter jurisdiction, the Supreme Court's decision in
Bom“' eld and the Elghth District's decision in LaPiana both stand for the proposition that a
juvenlie court has generai sub;ect—matter jurisdiction, pursuant to R.C. 2151 23( )2}, to
determine cases betwaen a parent and non-parent in which the non-parent seeks custody
and visitatio_n rights. Therefore, based upcn these céses and R.C. 21_51.23(A)(2),'I would
find the trial court here had general subject-matter jurisdiction over the shared custody
petition filed by appellee.

{932} Inits decision, the hajoﬁty indicates that the trial court had general subject—
matterjurisdiction ovér the shared custody petition filed in the present case. Where our
analyses diverge is in the .next step. Because the trial court had subject—matterjurisdidion
over the shared custody petition, the issue becomes whether the court then haq the
authority to issue the temporary visitation _order. The analysis in the ma_jority decision is
that a juvenile court's authority fo issue temporary orders must come from a statute
enacted by the Ohic General Assembly. | believe that the power fo Issue temporary
orders is procedural in nature and comes from the Ohio Rules of Juvenile Procedure
once subjéct~matter jurisdiction has been estabiished. Juv.R. 1(A) provides that "[tlhese

rules prescribe the procedure fo be followed in all juvenile courts of this state in afi
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proceedings coming within the jurisdiction of such courts, with the exceptions stated in
subdivision (C)." Thus, pursuant to Juv.R. 1(A), once a proceéding comes within the
subject-matter jurisdic’cion of the juvenile court, the court is required tc follow the juvenile
rules of procedure, subject to Juv.R. 1(C). Although Juv.R. 1(C){4) expressly states that
the juvenile rules do not govern a proceeding fo determine parent-child relationships, they
do apply to actions commenced pursuant to R.C. 2151.23(A)(2). State ex rel. Stanley v.
La‘wsoh, 11th Dist. No. 2009-L-100, 2010-Ohio-320, §42. Therefore, | would find that the
juvenile court in the present case was réquired, to follow the juvenile rules of procedure
once it obtained jurisdictioﬁ pursﬁant to R.C. 2151.23(A)(2). |

{433} Juv.R. 13 gives the juvenile court the broad authority to issue temporary
orders "with respect to the relations and conduct of other persons toward a child who is
.the'subjéct of the complair}t as the child's interest and welfare may rgquire." Juv.R.
13(B)(1). The temporary visitation order at issue in the present case falls within the
purview of Juv.R. 13(B)(1). Accordingly, pursuant to Juv.R. 1(A), because the frial court
ﬁad subject-matter jurisdiction over the class of cases at issue, | believe i clearly had the
authority under Juv.R. 13(B)(1) to issue temporary orders, speoifically visitation, while the
factual am_:l, iegﬁal issues. pert_aining to custody and shared parenting were un.der
consjderation. Several other courts are in accord. See, e.g., In re Mullen, _185' Ohio
App.3d 457, 2008-Ohio-6934 (trial court could order temparary visitation to nen-biological
mother pursuant to Juv.R, 13 while the custody action befween her and biological mother
was pending); Inre Jdnes, 2d IDList.' No. 2000 CA 56, 2002-Ohio-2279 (the trial court
iséuéd a tempérary visitation order In a custody action bréught by the non-biological

mother against the biological mother pursuant to R.C. 2157 23(AXN2). To find the juvenile
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coﬁrt here did not have the aythority to lissue a tempbrary visitation order pu;sUaht’ to
Juv.R. 13 would necessarily deny that a juvenile court has the au’ehorlty to follow any of
the Juvemle rules once sub]ect-matter junsdsctlon is established under R. G 2151 23(A)(2)
Accordmgly, because the temporary visitation order was valid here, | would find the trial
court could properly hold appellant in contempt thereof. For these reasons, | would
overrule appeliant's first assignment of error,

{934} As for appel!ant‘_s_ second assignment of error, the trial court's enforcement
of the confempt order did hot improperly ,expénd the original contempt sanction of é three-
day imprisonment when it 'includ_é_d,the purge conditions, In addition, the trial court was'
;eq;-j:ired {0 order the‘$2,50_0. in attorney fees in the contempt procéeding pursuant fo R.C.
3109.051(K).. For_thege reasons, | would find the trial court did not err in its order
enforcing the cohtémpt sanc:ﬁons. Therefore, | would overrule appellant's second
é‘smgnment of error. 7

{1135} As for appellee's motion for attorney fees i would deny the motion, as
appellant‘s arguments were not so devoid of merit as to wan'ant such an additional fee

award.
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Tnve: Lucy Kathleen Mullen

Case No., 2010-0275
% ENTRY

o T el

This cause is p@iéing before the Courtas discse%mam a;x;@ai Upon cousidern
of a;apsﬁaﬁi’s miotion for stay of the court of appenls
order term nating interim Visi%ﬁgm,

It is ordered by the Court that the motion is granted,

{(Hamdlton County Court of Appeals; Nos. C090285 and 090407
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FILED
The Supreme Court of Ghioc JuL 07 701

GLERK OF COURT
SUPREME COURT OF OHIO

o

Julie Rose Rowell Case No. 2011-1053

V. ' ENTRY
Julie Ann Smith

This cause is pending before the Court as a discretionary appeal.

Upon consideration of appellant’s motion for stay of the court of appeals’ judgment,
it is ordered by the Court that the motion is granted and the terms of the temporary
visifation order are reinstated pending resolution of this appeal.

(Franklln County Court of Appeals; Nos. 10AP675 and 10AP708)

Maurégn Q’Connor
Chief Justice
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APPENDIX E

FILED
LOURT OF APPEALS
FRANKLIN £0. ORI
N JUL 29 PMI2: 24

Julie Rose Rowell, | o CLERK OF COURTS

IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

| Petitioner-Appeliee, o

v, Nos. 10AP-675
and 10AP-708
Julie Ann Smith,

. ' (ACCELERATED CALENDAR)
Respondent-Appellant.

JOURNAL ENTRY

Appellant's July 27, 2010 motion for stay of the trial court's June 30, 2010
judgment and the trial court's July 27, 2010 order is granted, but only to the extent that
the three (3) day jail sentence and Guardian ad Litern exchange are stayed pending
determination of these appeals. The trial court orders in regard to visitation with the
minor child are not stayed by virtue of this entry. This court will revisit the matter of thls
stay in the event appellant continues to violate orders of court.

st oot
/Mma Hdm

Judge William A. Klatt

Lote

Judge Lisa L. Sadier
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APPENDIX F

FILED &
iN THE COURT OF APPEALS OF OHIO | b ii*-'”i’*’;}“‘ﬁfﬂ“é’g‘é o
TENTH APPELLATE DISTRICT P o

, o ofP -7 MG LT
Julie Rose Rowell, : | CLERK UF COURTS

Petitioner-Appealiee,

v, : Nos. 10AP-675
and 10AP-708
Julie Ann Smith,
(ACCELERATED CALENDAR)
Respondert-Appellant.. :
JOURNAL ENTRY

Appeliee's August 31, 2010 motion to vacate this court's July 29, 2010
stay aorder is hereby granted. This court's July 29, 2010 entry i& hereby vacated.
Appelles shail apply to the trial court for enforcement orders.

Judge G. Gary Tyack, B/J.

Llee

Judg® Lisa L. Sadler

Judge Judith L. French

¢e:  Clerk, Court of Appeals
- Clerk, Juvenile Divisjon

9
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APPENDIX G

Agreed Visitation Dates under Magistrate’s Order of 2/18/2010:

1. Beginning 9/20/10, and continuing unti} further Court order that specifically
modifies this agreement, Ms. Smith will cooperate with al! echeduling provisions of the
Magisirata's Order issued 2/18/10, which for purposes of enforcement are agreed to be

gs foliows:

A. Ks. Smith will permit Ms. Rowell ta pick up Maddie from achoo! at 3:00 or
such earlier time as school may dismiss for Maddie on any given date as detailed
herein, and to drop off Maddie to school as detaited herein.

B. Ms. Rowell shall be permitted to exercise alternating weekend visitation
with Maddie on alternate weekends on the following weekends: Friday 10/1/10 -
Monday 10/4/10; Friday 10/15/10 - Monday 10/18/10; Friday 10/28/10 - Manday.
11/1/10; Friday 11/12110 - Monday 11/15/10; and thereafter on an alternating weekend
hasis until further court order, except as otherwise assigned for haliday visitation .
schedules herein. '

C. Ms. Rowell shall be permitted to exercise midweek weekere visitation with
Maddie by picking up Maddie from Clintonville Academy after school at 3:.00 p.m. or
such earlier ime as school may dismiss for Maddie on every Wednesday beginning
Wednesday, 9/22/10 and every Wednesday thereafter until further court order, except
as otherwise assigned for holiday visitetion schedules herein.

D. Ms. Smith shall not fail to deliver the child to school or remove the child
from schoot on days that Ms. Rowell is entitied to visitation after school. In the event of
Maddie's iliness or any other reason that Maddie might otherwise be excused from
school on a day that Ms. Rowell is entitled to visitation, Ms. Smith shall offer
compensatory time to Ms. Rowell,

£, Ms. Smith shall be entitied to have Maddieo for Thanksgiving from
Wednesday at 8:00 pm (following Ms. Rowell's Wednesday visitation).

£ Ma. Rowell shall be entitled to have Maddie for the first half of her Wirder
Break, from 6:00 p.m. on the last school day before the break untii 1:00 p.m. on
Decemnber 25, 2010, pursuant to Rule 22.

G. Holiday schedule for 2011 shall continue pu'rsuant to Rute 22 with Ms,
Smith to have the schedule allocated to mothers and Ms. Rowell 1o have the schedule

provided for fathers.

H. . No birthdays, holidays, vacations, or out of town travel shall !nterrupt any
visitation time allocated tgaMs. Rowell or Ms. Smith pursuant fo the list herein, with the
exception that Mg}SH } ghall be entified to her two weeks of summertime per Local |

Rule 22,

Xix



2. Telephone contact between the child and Ms. Rowell / Ms. Smith shall occur per
iocal Rule 22, i.8., 3 times per week for not loss than 15 minutes each.

3. This agreement shall not be deemed to walve Ms. Smith's objections to the
- Court's jurisdiction.

4. This agreement may be submifted to the Court in any enforcement hearing
relative to the applicable Magistrate's Order.

=2

Carol Ann Fey . #042

Attorney & Counset
Bexley, Ohio 43209

(614) 232-9100

| seAne i Maddlisciy #0075916
580 & tr / et, Wouite 150

7 Columbus, Ohio 43210

\4) 484-C17Y

drneys for flaintiff

Gary J. Gotirosy ,m for Respondent Smith
808 Office Pafkway, Suile™
Westerville, Ohio 32

0 U=t~

Wyden GUardian@J Litern
st Rich Street

“Columbus, Ohio 43215
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MEMORANDUM IN RESPONSE TO APPELLANT’S MOTION TO STRIKE

The Court should deny the Appellant Charles E. Daniel’s ("Daniel”) Motion to Strike
Appellee Administrator’s Statement of Facts. The motion should be denied because it is, in
effect, a reply memorandum in support of Daniel’s Memorandum in Support of Jurisdiction.
S.Ct. Prac. R. 3.3(B) expressly prohibits the appellant’s filing of a reply to the appellee’s
memorandum in response, yet that is precisely what Daniel attempts to do in this motion.

Further, the issue decided in both of the courts below concerned Daniel’s attempted
administrative appeal of an August 28, 2008, BWC order that denied a claim for an injury he
asserts was in the course of his employment on August 11, 2-008. The appeal was denied
administratively by the Industrial Commission as being untimely in accordance with R.C.
4123.511. Both courts below agreed.

Daniel’s motion is pointless. In his Vmotion to strike, Daniel references certain statements
made in the Adm-inistrator’s Memorandum in OppOSition, representing that the: statements are
not supported by the record. The BWC maintains that the statements are correct and supported
by the record.

More important, .however, the validity of the statements—who filed the workers’
compensation claim with the BWC on August 12, 2008, and whether or not ISaniel ‘was capable
of understanding the BWC’S letier denying the claim prior to September 19, 2008—was not
significant to the appellate court’s decision. Nor is it significant to the Court’s decision whether
to exercise jurisdiction.

Who filed the claim or whether Daniel could have understood the BWC’s order before

September 19, 2008. are itrelevant to the central issue here: when the order was received and
whether his administrative appeal was untimely filed under R.C. 4123.511. The facts

complained of are not germane to this threshold issue.



Accordingly, on both procedural and substantive grounds, Daniel’s motion should be

denied.

- Réspectfully submitted,

MICHAEL DEWINE

KEVIN J. REIS* (0008669)

Assistant Attorney General
*Counsel of Record

Workers’ Compensation Section

150 East Gay Street, 22nd Floor

Columbus, Ohio 43215-3130

614-466-6696

614-728-9535 Fax _

kevin.reis@ohioattorneygeneral.gov

Counsel for Appellee
Administrator, Ohio Bureau of Workers’
Compensation



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Memorandum of Appeliec Administrator, Bureau of
Workers® Compensation, In Response To Appellant’s Motion to Strike Statement of Facts was

served by U.S. mail this o S’r%ay of July, 2011, upon the following counsel:

ADAM H. LEONATTI : THOMAS TOOTLE
Thompson, Meier & Dersom Law Office of Thomas Tootle
929 Harrison Avenue, Suite 205 85 East Gay Street, Suite 900
Columbus, Ohio 43215 Columbus, Ohio 5
KEVIN J. REIS
Assistant Attorney General
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