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BRIEF

The narrow and primary issue before this court is whether there is legal authority to
incarcerate Henry Hernandez. Mr. Hernandez has cited clear authority from this Court which
states that the APA docs not have the authority to place a prisoner on post release control unless
it has been ordered by the trial court through its sentencing journal entry after the prisoner was

advised in court that post release control is part of his sentence. Woods v. Telb, 89 Ohio St..3d

504, 2000 Ohio 171; State v. Jordan, 104 Ohio St.3d 21, 2004 Ohio 6085.

The respondent does not dispute the law as it relates to this case but simply states, in
essence, it does not matter what the courts rule, it matters what the legislature states..

‘This court must rule that Mr. Hernandez is incarcerated without legal authority and order
his immediate release.

A secondary issue concerns whether, once released, can the APA place Mr. Hernandez on
post rekease control and continue his supervision. If Senate Bill 2's “Truth in Sentencing” law
means anything, it should be that a defendant can rely on the senience agreed to by him, the State
of Ohio and the trial judge and imposed in open court. The state must not be allowed to -in this
case~ five years later place him on supervision and then revoke his supervision and sentence him
to prison. Post release control is a function of the executive branch of government. The judiciary
is independent and decides the “sentence” to be imposed. The APA has usurped this sentencing
power of the trial court in clear contravention of the Ohio and federal constitutions and the
rulings from this Court. If the state of Ohio wants to place Mr. Hernandez on post relcase

control, even though it agreed in August of 2000 that it would not, then it must institute a delayed



appeal of the agreed sentence or some other legal action and allow the lower courts to decide the
issue.

Mr. Hernandez believes and the record reflects that he has served the agreed upon
sentence and that he has no further obligation to the State of Ohio. This court must enforce the
plea bargain and release Mr. Hernandez, from any further obligation in the underlying case, ie.
order that he is not to be placed on post release control.

In the alternative, this court must only order his immediate release and let the State of

Ohio pursue whatever legal remedy it believes it has through the lower courts.

1L

The respondent claims that in preparing the return of writ it was discovered for the first
sime that Hernandez was not informed at sentencing concerning his obligations on post release
control and that the sentencing entry did not contain an order that post release control was part of
his judicially imposed sentence. (Return of Writ, pagel2)

However, undersigned counsel had a telephone conversation with Traci Tallheimer of the
Ohio Adult Parole Authority November 17, 2004 concerning the APA’s intention of placing Mr.
Hernandez on post release control. In short, counsel informed Ms. Tallheimer that the APA had
no authority, according to the Supreme Court of Ohio, to place Mr. Hernandez on post release
contro] because the trial judge did not order it.

Counsel then sent a letter to Ms. Tallheimer on December 13, 2004 documenting this
conversation and advising the APA once again that the Supreme Court of Ohio had recently

released the case of State v. Jordan, 104 Ohio St. 3d 21, 2004 Ohio 6085 which affirmed an



earlier decision that held that “Unless a trial court includes post release control in its sentence,
the Adult Parole Authority is without authority to impose it.” (See attached letter, Exhibit 1)

Contrary to its position stated in the Return of Writ, the APA did have the opportunity to
know of Mr. Hernandes’s situation and in fact was informed orally and in writing several months
before Mr. Hernandez was placed on post release control that it had no authority to do so. The
APA ignored counsel’s warnings and ignored the clear and unambiguous rulings from this Court
that it had no authority to place Mr. Hernandez on post release control. Further, the APA took no
legal action to have Mr. Hernandez re-sentenced or to institute a delayed appeal of the sentence
imposed and agreed to by the State, i.e. scvens years incarceration with no post release control.
Instead, the APA performed a judicial function without legal authority. See Woods, supra, at 512
«_..post- release control is part of the original judicially imposed sentence.”

The APA’s brazen stance that it does not have to follow the clear and unambiguous
decisions of the Supreme Court of Ohio is troubling, to say the least. The APA has decided that it
will decide the sentence even though this Court has said in Woods and Jordan that it does not
have authority to do so.

it does not matter whether the post release control is discretionary or mandatory. Post
release control is a judicial function and not an executive function as this court has made clear.
Contrary to the respondent’s position in the Return of Writ (page 6), Jordan is not silent on what

is necessary for the APA to impose a mandatory period of post release control. Both Woods and

jordan requiie a trial court order, 1.e. a sentencing court order, because post release control is

authorized only by a judicial order.



The U.S. Supreme Court decided over 200 hundred years ago “It is emphatically the
provinee and duty of the judicial department to say what the law is. Those who apply the rule to
particular cases must of necessity expound and interpret that rule.... This is the very essence of

judicial duty. ” Marbury v. Madisop, 5 U.S. (1 Cranch) 137, 177-78 (1803).

The APA’s duty is defined by this Court’s interpretation of the law with respect to post
release control. Without judicial authorization, the APA is without authority to place Mr.
Hernandez on supervision or revoke his supervision and sentence him to prison.

The APA’s blunt assertion that it will continue to place inmates on post release control in
the absence of judicial authorization (Return of Writ, page 9) reflects a fundamental
misunderstanding of the scparation of powers and basic constitutional law. If neccssary, this

court will be required, on a case by case basis, of enforcing its decisions in Woods and Jordan.

This court must order the release of Mr. Hernandez immediately. By doing so, it will be
upholding the separation of powers guaranteed in the Ohio and federal constitutions. This court
must further order that the APA must not place Mr. Hernandez on a period of post release
conirol; in the alternative, the issue of whether there may be a period of post release control must
be decided by the lower courts if the State of Ohio institutes proper legal proceedings seeking

such an order.



TL
Tt must be noted that Mr. Hernandez. is incarcerated for violating the terms of his post

release control which would be constitutionally protected conduct but for the fact that the

“parole” rules prohibit the conduct. In particular, leaving the State of Ohio without permission,

report any contact with a law enforcement officer and associating with a person with a criminal

background without permission. (Return of Writ, Appendix F) Mr. Hernandez has not been

charged or convicted of violating any criminal statute.

Iv.
Mt. Hernandez requests that the Respondent be ordered to pay his attorney’s fees in this

action ($2,000.00) and such further relief as this Honorable Court deems appropriate.

Respectfully submitted,

fqhn P. Plarkd
Counsel for Pdtitioner
e

¥
Y

N SERVICE

A copy of the foregoing document was served on Jim Petro, Attorney General, M. Scott
Criss, Ass’t. Attorney General, 150 E. Gay Street, 16" Floor, Columbus, Ohio 43215-6001 this

27" day of December 2005 via regular U.S. mail.
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John P. Parker

Attorpey at Law
The Brownhoist Building
44903 St. Clair Avenue
Cleveland, Ohio 44103
216.881.0900
December 13, 2004 jolinpparker@earthlinlcnet

Traci Tallheimer

Ohio Parole Board

1050 Freeway Drive North
Columbus, OH 43229

Re:  Henry Hernandez
- 358-168

Dear Ms. Tallhebmer,

I write concerning my client, Henry Hernandez. We spoke on the telephone on or about
November 17, 2004 concerning whether Mr. Hernandez would be placed on Post Release
Conirol once released from prison. The trial judge did not place Mr. Hemnandez on post release
control. My understanding is that if the trial judge does not include post release control in the
sentencing journal entry, then the Parole Board does not have the authority to impose post release
control. You expressed an opinion that the Parole Board would place Mr. Hernandez on pre
regardless of what the trial court ordered in its sentencing journal entry.

I write today to emphasize that the Ohio Supreme Court has decided that “Unless a trial
court includes post release control in its sentence, the Adult Parole Authority is without authority
{o impose it.” Woods v. Telb, 89 Ohio St.3d 504; State v. Jordan, 104 Olio St.3d 21, 2004 Ohio
6085, paragraph 19 (December 1, 2004).

If the Parole Authority places Mr. Hermandez on post release control improperly, then he -
will pursue all legal remedies.

Respectfully,
hn ker
AN
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Sanction Receipt
Name; Ciitender ¥;
HERNANDEZ, HENRY 358 168
I1I. It has been determined that vou are guilty of viglating a condition(s) of your release. The following will be

imposed:

A. Revocation of Release.

"%j Seg “Senction Order”

C. D Incorporate sanction receipt dated:

ﬁ? Qther Sanclion;

You are further notified that you will be teturned {o the appropriate
Department of Rehabilitation and Correction institotion as soon as practical where you will be notified
of anv futurs release consideration hearings.
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ADULT PAROLE AUTHORITY
Notice of Findings of Release Violation Hearing

- Offender ) Bt
HERNANDEZ, HENRY 358 168 9.22-05
Location:

State Office Building - 615 West Superior Avenue, 8% Floor, Clevelend, Ohio 44113,

Name

I. This to advise you that you were found io have commitied the following release
viplation(s) as written in the Notice of Release Violation Hearing Form dated .

Rule(s) #:

1. PAROLE RULE #3: Towit: On or about June 19, 2005, you were in the State of Texas without.the written
perriasion of the Adult Parele Authority. ,q/m -

2, PAROLE RULE #8: To wit  On or about June 18, 2005, you were defained by the members of the Texas
Department of Public Safety State Troopers, and feiled ta report this arrest 10 your supenvising officer by the next

business day. Y /}'&
2 PARDOLE RULE #11: To witt On or about June 18, 2005, you associated with Hector Chavez, Jr. inmate 423

927 who has a criminal background, and could Influence you to engage in criminel activity, without the prior
permission of the Adult Parole Authorily.

Ky

II.  Summary of evidence nsed in arriving at findings:
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Adult Parole Authority
615 West Superior Ave
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(216} 787-30143 |
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