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BRIEF

1.

The narrow and primary issue before this court is whether there is legal authority to

incarcerate Henry Hernandez. Mr. Hernandez has cited clear authority from this Court which

states that the APA does not have the authority to place a prisoner on post release control unless

it has been ordered by the trial court through its sentencing journal entry after the prisoner was

advised in court that post release control is part of his sentence. Woods v. Telb, 89 Ohio St..3d

504, 2000 Ohio 171; State v. Jordan, 104 Ohio St.3d 21, 2004 Ohio 6085.

The respondent does not dispute the law as it relates to this case but simply states, in

essence, it does not matter what the courts rule, it matters what the legislature states.

'fhis court must rule that Mr. Hernandez is incarcerated without legal authority and order

his immediate release.

A secondary issue coneerns whether, once released, can the APA place Mr. Hemandez on

post release control and continue his supervision. If Senatc Bill 2's "Truth in Sentencing" law

means anything, it should be that a defendant can rely on the sentence agreed to by him, the State

of Ohio and the ttial judge and imposed in open court. The state must not be allowed to -in this

ease-five years later place him on supervision and then revoke his supervision and sentence him

to prison. Post release control is a function of the executive branch of government. The judiciary

is independent and decides the "sentence" to be imposed. The APA has usurped this sentencing

power of the trial court in clear contraventian of the Obio ^nd federal constitutions and the

rulings from this Court. If the state of Ohio wants to place Mr. Hernandez on post release

control, even though it agreed in August of 2000 that it would not, then it must institute a delayed
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appeal of the agreed sentence or some other legal action and allow the lower courts to decide the

issue.

Mr. Hernandez believes and the record reflects that he has served the agreed upon

sentence and that he has no further obligation to the State of Ohio. This court must enforce the

plea bargain and release Mr. Hernandez from any further obligation in the underlying case, i.e.

order that he is not to be placed on post release control.

in the alternative, this court must only order his immediate release and let the State of

Ohio pursue whatever legal remedy it believes it has through the lower courts.

11.

The respondent claims that in preparing the return of writ it was discovered for the first

time that Hernandez was not informed at sentencing concerning his obligations on post release

control and that the sentencing entry did not contain an order that post release control was part of

his judicially imposed sentence. (Return of Writ, pagel2)

However, undersigned counsel had a telephone conversation with Traci Tallheimer of the

Ohio Adult Parole Authority November 17, 2004 concerning the APA's intention of placing Mr.

Hernandez on post release control. In short, counsel informed Ms. Tallheimer that the APA had

no authority, according to the Supreme Court of Ohio, to place Mr. Hernandez on post release

control because the trial judge did not order it.

Counsel then sent a letter to Ms. Tallheimer on December 13, 2004 documenting this

conversation and advising the APA once again that the Supreme Court of Ohio had recently

released the case of State v. Jordan, 104 Ohio St. 3d 21, 2004 Ohio 6085 which atI'irmed an

2



earlier decision that held that "Unless a trial court includes post release control in its sentence,

the Adult Parole Authority is without authority to impose it." (See attached letter, Exhibit 1)

Contrary to its position stated in the Return of Writ, the APA did have the opportunity to

know of Mr. Hernandez's situation and in fact was informed orally and in writing several months

before Mr. Hernandez was placed on post release control that it had no authority to do so. The

APA ignored counsel's warnings and ignored the clear and unambiguous rulings from this Court

that it had no authority to place Mr. Hernandez on post release control. Further, the APA took no

legal action to have Mr. IIernandez re-sentenced or to institute a delayed appeal of the sentence

imposed and agreed to by the State, i.e. sevens years incarceration with no post release control.

Instead, the APA performed a judicial function without legal authority. See Woods, su ra, at 512

"...post- release control is part of the original judicially imposed sentence."

The APA's brazen stance that it does not have to follow the clear and unambiguous

decisions of the Supreme Court of Ohio is troubling, to say the least. The APA has decided that it

will decide the sentence even though this Court has said in Woods and Jordan that it does not

have authority to do so.

It does not matter whether the post release control is discretionary or mandatory. Post

release control is a judicial fimetion and not an executive function as this court has made clear.

Contrary to the respondent's position in the Return of Writ (page 6), Jordan is not silent on what

is necessary for the APA to impose a mandatory period of post release control. Both Woods and

Jordan require a trial court order, i.e. a sentencing cou_rt order, because post release control is

authorized only by ajudicial order.



The U.S. Supreme Court decided over 200 hundred years ago "It is emphatically the

province and duty of the judicial department to say what the law is. Those who apply the rule to

particular cases must of necessity expound and interpret that rule.... This is the very essence of

judicial duty. " Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177-78 (1803).

The APA's duty is defined by this Court's interpretation of the law with respect to post

release control. Without judicial authorization, the APA is without authority to place Mr.

Hernandez on supervision or revoke his supervision and sentence him to prison.

The APA's blunt assertion that it will eontinue to place inmates on post release control in

the absence ofjudicial authorization (Return of Writ, page 9) reflects a fundamental

misunderstanding of the separation of powers and basic constitutional law. If necessary, this

court will be required, on a case by case basis, of enforcing its decisions in Woods and Jordan.

This court must order the release of Mr. Hernandez immediately. By doing so, it will be

upholding the separation of powers guaranteed in the Ohio and federal constitutions. This court

must further order that the APA must not place Mr. Hernandez on a period of post release

control; in the alternative, the issue of whether there may be a period of post release control must

be decided by the lower courts if the State of Ohio institutes proper legal proceedings seeking

such an order.
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It must be noted that Mr. Hernandez is incarcerated for violating the terms of his post

release control which would be constitutionally protected conduct but for the fact that the

"parole" rules prohibit the conduct. In particular, leaving the State of Ohio without permission,

report any contact with a law enforcement officer and associating with a person with a criminal

background without permission. (Return of Writ, Appendix F) Mr. Hernandez has not been

charged or convicted of violating any criminal statute.

IV.

Mr. Hernandez requests tbat the Respondent be ordered to pay his attorney's fees in this

action ($2,000.00) and such further relief as this Honorable Court deems appropriate.

Respectfully submitted,

John P. Park,
Cc'tunsel lf^r P^titioner

SERVICE

A copy of the foregoing document was served on Jim Petro, Attorney General, M. Scott
Criss, Ass't. Attomey General, 150 E. Gay Street, 16te Floor, Cohimbus, Ohio 43215-6001 this

27' day of December 2005 via regular U.S. mail.
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December 13, 2004

Traci Tallheimer
Ohio Parole Board
1050 Freeway Drive North
Columbus, OH 43229

Re: Henry Hernandez
358-168

Dear Ms. T'allheimer,

John P. Parker
Attorney at Law

The Brownhoist Building
4403 St. Clair Avenue
Cleveland, Ohio 44103

216.881.0900
jo0npparker@eartlrliokmnet

I write concerning my client, Henry Hernandez.. We spoke on the telephone on or about
November 17, 2004 conceniing whether Mr. Hernandez would be placed on Post Release
Control once released from prison. The trial judge did not place Mr. FIernandez on post release
control. My understanding is that if the trial judge does not include post release control in the
sentencing joiunal entry, then the Parole Board does not have the authority to impose post release
control. You expressed an opinion that the Parole Board would place Mr. Hernandez on pre
regardless of what the trial court ordered in its sentencing journal entry.

I write today to emphasize that the Ohio Supreme Court has decided that "Unless a trial
court includes post release control in its sentence, the Adult Parole Authority is without authority
to impose it." Woods v. Telb, 89 Ohio St.3d 504; State v. Jordan, 104 Ohio St.3d 21, 2004 Ohio

6085, paragraph 19 (December 1, 2004).
If the Parole Authority places Mr. FIeinandez on post release control improperly, then he

will pursue all legal remedies.

Respectfully,



360708010838920000809145041316CA

STATE OF OHIO, F SS.
CUYAHOGA COUNTY

1111D I 0
IN THE COURT OF COMMON PLEAS MAY

TO-WIT: AUGUST 09

Ru i^ ^IIII

TERM, 2000
2000

STATE OF OHIO PLAINTIFF NO. CR 360708

VS.

HENRY HERNANDEZ

DEFENDANT INDICTMSNT POS DRUGS W
/MAJOR
WMDO/JUVEN

CONSP
POSSESS

CRIMINAL TOOLS

JOURNAL ENTRY

CASE REVERSED AND REMANDED FROM COURT OF APPEALS, COURT OF APPEALS AMENDS

ALSO DISMISSES COUNTT2OFATTORNEY

500
PARKERRPRESENT INLCOURTPEDEFENDANTNS AND

ADDRESSES COURT.DEFENDANT IS HEREBY RE-SENTENCED TO THE LORAIN CORRECTIONAL INSTITUTI
ON

FOR A TERM OF 7 YEARS AS TO COUNT 1 (AGREED SENTENCE OF 7 YEARS MANDATORY
PAY CREDIT THE C

ALCULATE

TO
BETIME.

TIME, DEFENDANT TIS
TO

IMPOSED HEREIN BE FORTHWITH CARRIED INTO EXECUTION.
IT IS FURTHER ORDERED THAT THE CLERK OF COURT'S FORWARD CERTIFIED COPIES

ONSTITUTIONRTHAT08AIOIDEFENDANT WASTSENTENCEDOTOAPPEALS JOURNAL ENTRY TO THE

THF.8TATEOr pH+O,. GOt1ALl II 43 kAtrlh!1F
Gtty;huga Count/ ^ SS ('^ C;G"J i ^ ^Gw; i1!P I F A;

r; t ri!N AWr lP 3A! C C. 1URTY.
HI(FbYCE TI ^ Gh77N "PC^t ANDrv^?Ui^Nt i47RULY
Tt NR"JDr }flr ^cPfj" H^ OhIulnAi

76J+- lO
N: l)N r!i iMo+Y F

1N^55 Nfl:a9 FNc
DAY cr_Loam'^_I^

HU-,L i)
^

I

RECEIVED Filp t-1L1NG

AUG 2 2 2000 J) ^

,L , l + t 4ib CGu,qT THt9

V.

08-09-2000
CA DMB 08/16/00 14:50

COPIES SENT TO:

b^5hariff

q DefenEant _

N^ l ®Ulher_1/1/L( .G^Qy7_9

0

^^4v_8Tr 1-S'



IOVn4 2005 13:37 FROM: FIDULT PFIROLE

10/05/2005 11:07 2167874224

T0:98813928 P:3^4

ADULT PARDLE AUTH4RI PAGE 11/29

I' V A::Af?.T_CTU:VhT7'R: Pt.1TE C3F

6 •^" (^%'^^1iA1'S.L° qS' ii04,1}
10I.k,G G'OPPFTI^IF.T) _ . _

JnRr;w^,i^^a•.f.^9N C1;ntCTM,r,: _.... ...--

th1s'P 1'K'l1TZON : d-:-..:

nA•1'& G? fjIS.T.it: (15/In/19'2

T.':AL °RY5ON7 'i;J:RH •3^b1C,YYr.7Ti: 121N
PFt2301d .4AD14:'Pi.OTP l16Ei.':
'1'U:Ca3e :TAIT, TTNL:
PAT::pni `At•Tc'.TT.c71'1 .4V71.CLid13T.C, 1270

SVNCTICtPf 71y1>pRh0;

SOCIAL sRC'.uf2T'rx bttJM)'.EP,

L^0
n^s^;

H4^HwfA4'D'Cr^„ Hr^ilt'r . P70- A:?781G8. U0, w^^ea >t^:r.vi.nc^ a ^rnt.anc^ nf-

.:^rsl:S.nr.m+::rat -~c^.^a:?c: inna7. ^'^-Ut7on oaer.^t-.r.:^i 5y "hn i+^(7>rrtnrnt

r?f Yu;Lu".1:,11J,l..Nr.1nf] .InC (;^°.+,^T:r..r:tionT dne7. :•!q^ 7:2i.6'C^.94:C1 tc nrJ£t'. t63n3,,` q o]at7:a]

uP.d,er rupo;'tr,i,3^:>n of: Ltr:. (7hi.o Adult Pr..Cc1*

---------
AUthC7.':il.y', on jC^ '{)^ a S:ezai"^q 5d,^^ ;?.lt^ ^rr lrr,^r.suant L^r ,^,rrtlon

;gnl7.:,A co1: th^ RE:vi.^ed Cnd<:.

vnila 7.: da =, ^revinu.sJ.Y :=cr.^rec1 :i.n l.ecal cu,l.nUy ere•ditnc•1 in

, .. ,a p.v .

.^if rsha.ll bery_.i.n I^^^r^^I' mhm xrri:aorx trrr.

t7p41a .Gr;ta.^lnrv, rn,y+nrQl, a p°.r.:tnn, t

.....'

A.ddlti o;+a i ainct.i.nnr,:

T:a e'F n 1?.nr„jn'I of qieill nn Ri^1F.i;-S i1^to,U ..-

.TSr.^ Ytn ^^ ^' -.__ il 0

dtty;; ph,^,1.l t,n. <,eLv.nr'].r y^,n,^ Y ex:a I^A

CC:: o:C:tea&:r
t1t11 t
pHr:;1c IS^ac^.l



NOIi-41200r 13:37 FRDM:PDULT PAROLE T0:98813928 P:2/4

10/65/2005 11:07 2167874224 ADULT PAROLE AUTHORI PAGE 14/24

ADULT PAROLE AUTHORITY

SanctxOxl Receipt

Name:

HERN.ANDT7, IiENRY
Qff^mderM

358 168

II2. It has been determined that yaa are guilty of violating a condition(s) of your release. The followi.rtg will be
imposed:

A. Revocat.ion of Release. You are fiuther notified that you will be returr,ed to the appropriate
Department of Rehabil.itatioxt aad Correction fnstitu.tion as soon as practical wbere you wil] be notifaed
of any future release consideration hearings.

Soc "SanCtio.n Order"

C. n Incorporate sanction receipt dated:

Other Sanetion:

dJ fP ^ R- .^1J2••r^

^^ - /.^ !'^f-l_r T_.^^.... ^ !a^ ^'^-_^!'p•'g,,•^''^

;

^

I have read (been read} and understaa.d the forego'

o+^n^tRs^omre: t

I cort'sfy that this notice was han.d-de3ivered to thc abovc an:

a:

css Slwm+a

P`
Tim

I)ate,
^9•d f
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ADULT PARCiLE AUTHORITY
Notice of Findings of Release Violation Hearing

State Office Build'am - 615 West Supetior Avenue, 9`h Floor, cleveIand, tJhio 44113,

1. 'iCitfs to advise you that you were found to have committed the foDAnwittg release
vxala#on(s) as written in the Notice of Release Violation Hearing Form dated

Ftute(s) #:

1. PAROLE g'U'LE #3: To wit: On or about June 19, 2005, you were in the State ot'Texas withoutAhe written
pexroaia9ion a'Fthe Adult Parole AuthQrity. A/M

2, PARDS.(= RUL.E #8: To wit: On or about June 19, 2005, you were detained by the memGers of the Taxzs
Department af Public Safety State Troopors, and tailed to report this arrest to your supervlsing offleer by the next
business day.

3, PAROLE RULE #11: To wit: On or about June 19, 2005, you assoaiated with Hector Chavez, Jr, inmate #423
927 who has a criminal background, and could Influence you to engacJe in criminal actMty, without the prior
permission of the Adult Parote Authority.

fV1)-77

U. Sunitnary of evidence used in arriving a tfindings:

IdRC3304(Rev, 07N3) 0167R19UT7QN: WHrTE-V6POfficer CAN.4RY-Unl[ PiWK-Sail/AecepiiOnCdRG:' Li7RNfi0D-dPfcAdcr
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Rages;

Adult 1'aro3e Authority
615 West Superior.A,vc.
Room 960
G7eveland,OE[ 4-1113
(216} 787-3010
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