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PREFACE

Appellant Clifton White, III (hereafter, Cliflon) now replies to the Appellee's answer

brief. Any absence of a specific reply by Clifton is simply to avoid rearguing points of law and

fact set out in his merit brief. The absence of a reply to a particular argument raised by the

Appellee should not be construed as a concession by Clifton. Clifton stands on his merit brief

when no specific reply is made.

The following abbreviations are utilized in this Brief

"Trial Tr." refers to the transcript from the capital trial.

"Tr." refers to the transcript from the post-conviction evidentiary hearing.

"Entry" refers to the trial court's decision on the mental retardation post-
conviction petition. State v. White, Case No. CR96010059 (Summit C.P.
Feb. 28, 2005)

"Ct. Ex." refers to the court exhibits adrnitted at the post-conviction
evidentiary hearing.

"Pet. Ex." refers to Petitioner's exhibits admitted at the post-conviction
evidentiary hearing.

"Hill Tr." refers to the testimony of Mr. Bradley Hill at the post-
conviction evidentiary hearing.

"Hammer dep." refers to the deposition of Dr. David Hammer conducted
on Feb. 18, 2004 as part of the post-conviction evidentiary hearing.

"Ct. App." refers to the decision of the Court of Appeals on the mental
retardation post-conviction appeal. State v. White, C.A. No. 22591, 2005
Ohio App. LEXIS 6299 (9th Dist. Ct. App. Dec. 30, 2005).

"AAMR" refers to the American Association on Mental Retardation
Manual (10th Ed., 2002).
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PROPOSITION OF LAW

Appellant Clifton White is mentally retarded. The courts below erred in
failing to find Appellant ineligible for execution as his death sentence
violates his rights as guaranteed by the Eighth Amendment to the United
States Constitution and is contrary to the principles set forth in Atkins v.
Virg•nia, 536 U.S. 304 (2002) and State v. Lott, 97 Ohio St.3d 303, 779
N.E.2d 1011 (2002).

Clifton White is mentally retarded and there is no evidence in the record before this Court

to support a different conclusion. In its brief, the Appellee seeks to avoid the established facts of

Clifton's mental retardation, denigrate the valid findings of qualified experts and circumvent this

Court's decision in State v. Lott.' The Appellee takes issue with the conclusions of all the

psychological experts who testified as to the accuracy of Clifton's mental retardation diagnosis,

including the expert the State selected. The Appellee would have this Court ignore empirically

validated testing procedures and the very documents to which the Appellee stipulated as to

accuracy and admissibility.

Most significantly, the Appellee would have this Court ignore the impact of Clifton's

undisputed IQ score of 52 on Clifton's ability to function in mainstream society. The Appellee

would have this Court focus solely on Clifton's strengths and turn a blind eye to his weaknesses.

But this is not the manner in which a diagnosis of mental retardation is formulated, nor does it

provide an accurate depiction of a mildly mentally retarded person. (Tr. 359-360). To adopt the

Appellee's assertions - and to uphold the trial court's erroneous ruling - would enforce

misconceptions regarding the mentally retarded and perpetuate a stereotypical view of mentally

retarded persons.

'97 Ohio St. 3d 303 (2002).

1



A. Omissions/Misstatements of Fact

1. IQ affects adaptive skills

Clifton White has an undisputed IQ of 52. (Entry at 16-17; Ct. App. at 8). Despite what

the trial judge found and Appellee asserts, an individual with an IQ of 52 is not "fairly well

mainstream." (Appellee's Brief at 22, quoting Entry at 26; See, Pet. Ex. F at p.3 - this score

places Clifton in the .1 percentile; Pet. Ex. B at p. 3 - score of 52 places Clifton in the

"Extremely Low IQ range"). A person with an IQ of 52 is going to have limitations in everyday

life. At no point in the Appellee's Brief is it explained how, contrary to expert opinion and

simple common sense, a person with a 52 IQ does not have any accompanying deficits in

adaptive skills. Dr. Fabian, the State's expert at the mental retardation hearing, testified that

"cognitive abilities affect your adaptive behaviors." (Tr. 467; See, Hill Tr. 135-136). Similarly,

Dr. Hammer, the defense expert at the mental retardation hearing, testified that in the 70 to 75

range of IQ score is "where you start seeing most people having this significant impact on their

daily functioning." (Tr. 360; See, AAMR at 75).

For example, daily functioning includes academic proficiency. Clifton's school records

establish a significant adaptive skill deficit in the area of functional academics. (Ct. Ex. 1 at 983-

990). The trial court relied on these school records to demonstrate Clifton's significant deficit in

academics as support for Clifton's low IQ score and pre-18 onset of low IQ, (Entry at fn.28).

Ironically, the court did not afford the records any weight in its finding regarding his limitations

in the adaptive skill of functional academics. (See, Entry at 25).

2. Facts of the crime do not affect finding of mental retardation

The Appellee recounts at length the facts of the crime as found in the direct appeal

decision by this court. (Appellee's Brief at 2-3, 24). However, the facts of the crime are not

2



relevant to a determination of mental retardation. Pursuant to Tennard v. Dretke,z the United

States Supreme Court decided the facts of the crime are not a factor in determining mental

retardation. Atkins does not require "a nexus between [a person's] mental capacity and [that

person's] crime before the Eighth Amendment prohibition on executing [that person] is

triggered."3 Even if this Court reviews the facts of the crime, the Court will find that it was an

impulsive act committed by an individual who lacked normal coping skills and had significantly

limited judgment.

Without any basis the Appellee asserts that "The State frankly believes that appellant

fully intended to kill Heather Kawczk ..." (Appellee's Brief at 24). Clifton was never charged

with any crime against Heather Kawczk. (Indictment; Trial Tr. 2064, 2066, 2068). If Appellee

"frankly believe[d]" that Clifton meant to kill Heather Kawczk then the State should have

prosecuted Clifton on that basis, but he was not prosecuted as such. It is improper for Appellee to

now inject personal beliefs in order to shore up its case.

3. Current testing not questioned

The Appellee, at pages 4-5 of its Brief, refers to records compiled prior to Clifton's

capital trial alleging that Clifton may have malingered during a pre-trial evaluation. The

Appellee seems to suggest that the prior allegation of malingering affects Clifton's mental

retardation diagnosis now before this Court, but it does not. The psychometric testing

administered by the State's expert and defense expert for the mental retardation hearing is valid.

Both the State and defense experts testified that in their professional opinions, Clifton was

putting forth his best effort when taking the tests they administered to him. (Tr. 148-149, 168,

Z 542 U.S. 274, 124 S.Ct. 2562 (2004).
3 Tennard, 542 U.S. at 287, 124 S.Ct. at 2571-2572.
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431). Any allegations now that Clifton malingered on psychology tests administered at trial,

prior to his mental retardation hearing, are simply without relevance or merit.

The Appellee also asserts that because Clifton knew the purpose of the mental retardation

evaluation the results are somehow invalid. (Appellee's Brief at 8). This assertion has no support

because the IQ score of 52 was found valid and reliable by the State's expert and defense expert,

was adopted by the trial court, court of appeals and the Appellee. (Entry at 16-17; Ct. App. at 8).

The Appellee, on pages 5 and 24 of its brief, attempts to confuse Clifton's mental

retardation diagnosis with a purported prior diagnosis of anti-social personality. Whether Cliffon

suffers from a comorbid personality disorder was not considered relevant by the experts in

rendering their diagnoses of him as mentally retarded, was not a subject at the mental retardation

hearing and was not considered as a factor in the trial court's ruling.4 Whether or not Clifton

suffers from a mental disease in addition to being mentally retarded is simply not relevant to the

issue currently before this Court. The Appellee - for the first time - raises an issue that it failed

to address at Clifton's mental retardation evidentiary hearing and which played no part in the

trial court's decision.

4. Inaccurate facts

The Appellee cites to facts in this case that have been proven inaccurate. The Appellee

argues that, in the Psycho-Diagnostic Clinic records from Clifton's capital trial, Clifton's mother

said he was a licensed practical nurse. (Appellee's Brief at 5). The Appellee is aware of the

inaccuracy of this assertion. Repeated testimony and records from the mental retardation hearing

clearly shows that Clifton's mother was not correct in her depiction of him as a licensed practical

° Comorbid disorder refers to an individual having more than one psychological disorder. The
population of mentally retarded individuals has a higher prevalence of comorbid mental health
disorders. (AAMR at 172) However, a "diagnosis of mental retardation in and of itself does not
guarantee the presence of psychiatric illness or disorder." AAMR at 174.
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nurse. Clifton's mother had an IQ score in the 50s herself which may account for her confusion.

(Tr. 178; Ct. Ex. 1 at 1446, 1453-1454). To the contrary, Clifton was a nurse's aide, a job at

which mildly mentally retarded people can succeed. (Appellee's Brief at 7; Amici Curiae Brief at

9; Tr. 91, 186, 566, 569).

The Appellee also relies on a statement by Clifton's mother that Clifton's teachers did not

question his intellectual ability. (Appellee's Brief at 5, 23). This statement is contradicted again

by the school records, a fact of which the Appellee is well aware. (Ct. Ex. 1 at 983-990). Clifton

failed classes, was transferred to Ellet Alternative School and it was recommended that he be

tested for a learning disability. (Ct. Ex. 1 at 1539). Further, Appellee asserts that Clifton told

Heather Kawczk that "he did not feel like going to school." The Appellee then editorializes that

"There was no evidence that laziness equates to mental retardation." (Appellee's Brief at 23).

The statement that Clifton did not want to go to school is refuted by Clifton's school records that

show he was still voluntarily attending school at the age of 19 when he was in the tenth grade for

the third time. (Ct. Ex. at 983, 987). It was the school officials, not Clifton, who no longer

permitted his return to school due to his being "overage." (Ct. Ex. 1 at 988). Clifton's willingness

to continue his education, even though he was failing his courses - and suffering the stigma of

being far older than his classmates - hardly bespeaks "laziness." Additionally, the trial court

found Clifton's school records to be "probative corroboration," and not demonstrating a lack of

effort. (Entry at fn. 28).

The Appellee appears to take issue with the informants utilized for the SIB-R.

(Appellee's Brief at 8, 26). This is odd considering that the State was in agreement that the

persons who would act as informants for the adaptive skills testing would be Clifton's family

members. (Evid. Hg. Motion in Limine at pp. 2-3). This is a recurrent theme in the Appellee's
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brief. It is akin to the Appellee's criticism of the State and defense psychological experts and

their use of the SIB-R adaptive skills test. For the mental retardation hearing, the State selected

its own expert, did not challenge either expert's qualifications and did not object to the expert's

choice of psychometric instruments to assess Clifton's mental retardation. (Tr. 126, 394-395).

Because the informants, the test results and the experts' diagnoses are not favorable to the

Appellee's position, the Appellee now seeks to dismiss them all as not credible.

Further, both the State and defense experts testified at the mental retardation hearing that

Clifton's family members were appropriate informants for this testing, that their answers were

not scripted and that they displayed honesty in responding to the questions. (Tr. 175, 177, 438;

Hammer dep. 14-15) Dr. Hammer, the defense expert, testified that the information he and the

State's expert, Dr. Fabian, received from Clifton concerned his work history and other

background information which was also found in the records admitted at the mental retardation

hearing pertaining to Clifton's background. (Tr. 312, 441; Ct. Ex. 1 at 1539, 1547-93).

Conversely, Heather Kawczk was not made available to the experts to interview prior to

her testimony, and was only produced by the State after the experts rendered their opinions that

Clifton is mentally retarded. (Evid. Hg. Motion in Limine; see Trial Court's Scheduling Order

for Psychological Testing and Order Granting Petitioner's Motion for a Mental Retardation

Expert, July 2, 2003). More importantly, after assessing and factoring Heather Kawczk's

testimony into their diagnoses, the State and defense experts' opinions remained the same:

Clifton is mentally retarded. (Tr. 303, 469; Hammer dep. at 56).

The Appellee also fails to address the complete testimony at the mental retardation

hearing conceming the scoring of the SIB-R. The Appellee asserts that Dr. Hammer gave Clifton

a score of zero if Clifton had no opportunity to perform a task listed on the SIB-R and there was
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no evidence to the contrary. (Appellee's Brief at 8-9). The actual testimony of Dr. Hammer is

that in this situation he used his clinical judgment, his knowledge of the particular task and what

it involved, and his first-hand observation of CliBon during the testing in arriving at the score.

(Hammer dep. 14, 33-34, 37, 46, 59, 61, 71).

The Appellee posits that "when Dr. Hammer thought a score should be a zero, he just left

the score sheet blank." (Appellee's Brief at 25). Dr. Hammer actually testified that the SIB-R

has suggested starting points for each adaptive skill subscale which is based on the individual's

age. (Hammer dep. at 9-10; Pet. Ex. G at p. 2). The beginning items in each subscale that were

not scored were "assumed to have a scoring of `3"' (Hammer dep. 15; See, Tr. 554), not a zero.

This is shown by the scoring tabulation at the end of each subscale. (Pet. Ex. G at pp. 4-17).

Clifton scored below the second grade level in the areas of reading, spelling and math on

the Wide Range Achievement Test (WRAT) administered to him for these mental retardation

proceedings. (Tr. 432; Pet. Ex. B, F). Both the State's and defense experts testified that Clifton

was putting forth good effort on this test, was not malingering and the test was accurate. (Tr.

168-169, 431).

The Appellee refers to a prior WRAT given to Clifton in 1987 where he scored higher

than he did on the WRAT administered for the mental retardation hearing. (Appellee's Brief at

9). However, Clifton was not administered the WRAT in 1987, he was given the California

Achievement Test (CAT). (Ct. Ex. 1 at 1536). These two tests are different and the specifics of

the tests are not a part of the record, except for Dr. Hammer testifying that the WRAT and CAT

are scored differently. (Tr. 290). Of most importance, the records and testimony establish that

both in 1987 and 2003, Clifton scored significantly below his grade and age level on both tests.

(Pet. Ex. B, F; Tr. 285-290, 432).

7



The SIB-R is without question an empirically proven valid and reliable psychometric

instrument in the field of mental retardation.5 The SIB-R does not only measure when a person

innately knows how to perform a task (Appellee's Brief at 9, 26), it also measures whether a

person "could" perform the task. (Pet. Ex. G at pp. 4-17). One of the benefits to the SIB-R is that

it takes into account that the person being assessed might not have had the opportunity to attempt

every item on the test. The informants are then to use their knowledge of, and experience with,

the test subject and give their best estimation on whether the subject could perform the task if

given the opportunity. (Tr. 172, 175-176). The psychologist also utilizes that expert's clinical

judgment in scoring the item. (Tr. 176-177).

The Appellee refers to the SIB-R when it is used to assess individuals with problem

behaviors. (Appellee's Brief at 10). Mr. Brad Hill, one of the authors of the SIB-R, was called as

the trial court's expert to provide testimony regarding the development and use of the SIB-R as a

psychometric instrument. Mr. Hill testified at length and referred to numerous exhibits regarding

the empirical process utilized to establish the excellent validity and reliability of the SIB-R. (Hill

Tr. 101, 105, 112-114). Throughout his testimony Mr. Hill noted that the SIB-R easily

differentiates between mildly mentally retarded individuals and those who are not mentally

retarded, with or without behavior problems. The behavior problem scale was not utilized in

Clifton's case because it was not relevant. (Hammer dep. at 50-51; Tr. 557-558).

Mr. Hill was not present for the administration of the SIB-R in Clifton's case but he was

able to testify about the consistency.between the SIB-R results regarding Clifton and the results

of Clifton's IQ test. (Hill Tr. 136). Mr. Hill testified that given Clifton's IQ score of 52, it "didn't

surprise" him that Clifton scored a 57 on the SIB-R. (Id.).

5 J. Jacobson, J. Mulick, "Psychometrics," Manual of Diagnosis and Professional Practice in
Mental Retardation, 75-81 (1996).
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The Appellee relies solely on Heather Kawczk's testimony and asserts that her testimony

does not describe a person who is mentally retarded. (Appellee's Brief at 24). The Appellee's

reliance is misplaced. Both the State's own expert and the defense expert either read or heard

Heather Kawczk's testimony. Her testimony did not change either of their expert opinions that

Clifton is mentally retarded. (Tr. 127-128, 265, 324, 455-456; Hammer dep. at 54-56). In fact,

both the State's expert and defense expert testified at the mental retardation hearing that it is not

even a close call that Clifton is mentally retarded. (Tr. 303, 469).

The Appellee mischaracterizes the testimony of the State's own expert, Dr. Fabian,

pertaining to Clifton's fine motor skills in its Brief. (Appellee's Brief, p. 22). According to the

Appellee, "Dr. Fabian testified that appellant had fine motor skills...Yet that expert wrote

basically that Appellant can't use his fingers." (Appellee's Brief at 22). However, Dr. Fabian

testified further that Clifton's fine motor skills are "adequate to ... zip and unbutton or button his

clothes ... putting on a glove, putting his fingers through the spaces for a glove." (Tr. 525). Dr.

Fabian testified that "when compared to the normal population" Clifton will have difficulty with

some of his fine motor skills. (Tr. 526; see also Tr. 333).

The Appellee argues by way of its own interpretation that "none of Kawczk's testimony

shows that appellant was a follower instead of a leader." (Appellee's Brief at 23). However,

nowhere in Heather Kawczk's testimony does it demonstrate that Clifton was a leader. Further,

there was testimony during the mental retardation proceeding regarding this issue "everyone [the

informants] agreed that he [Clifton] was `easily lead or manipulated.' "(Hammer dep. at 39).

The Appellee also asserts that Clifton was adept at a video game, Mortal Kombat.

(Appellee's Brief at 8, 24). At the mental retardation evidentiary hearing, Dr. Hammer testified

that he is familiar with the game Mortal Kombat. (Tr. 262). He testified from personal
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experience and observation that his almost 8 year old grandson is skilled at the game and he

identified an article from Entertainment Weekly that lists Mortal Kombat as a game intended for

children as young as ten years of age. (Tr. 262-263). The fact that Mortal Kombat can be played

successfully by young children demonstrates there is no support for the Appellee's notion that

Clifton's ability to play it means he is not mentally retarded. Further, in terms of game-playing,

both the State's expert and defense expert gave Clifton the highest score on the SIB-R for being

able to play card games so that was factored into the overall scoring of his adaptive skills. (Pet.

Ex. G, Section C, No. 14).

The Appellee states that Clifton and Heather Kawczk shopped for furniture to rent.

(Appellee's Brief at 7-8). However, Heather Kawczk testified that in terms of furnishing their

apartment that she was the one who was concerned with the cost of the furniture they were going

to rent, but she did not think Clifton was cognizant of the cost. (Tr. 94-95).

In the Appellee's Brief it adopts the trial court's criticism of the State's own expert at the

mental retardation hearing. (Appellee's Brief at 27). The Appellee and trial court found that the

State's expert took contradictory positions regarding the testing by the defense trial psychologist,

Dr. Eisenberg, for the mitigation phase of Clifton's capital trial. (Id.). However, that finding is

inaccurate. Dr. Eisenberg administered only the verbal portion of the IQ test to Clifton and

based on that test he diagnosed Clifton as mentally retarded. (Tr. 488-489). The State's expert at

the mental retardation hearing testified that while he believed the verbal IQ testing administered

by Dr. Eisenberg was reliable, Dr: Eisenberg should not have made a diagnosis of mental

retardation because the complete IQ test was not administered, nor was there a test of adaptive

skills conducted or a determination of the onset. (Tr. 488-489). The State's expert testified that

10



even if Dr. Eisenberg's testing was not considered at all, Clifton is still nientally retarded. (Tr.

565).

The Appellee also asserts that the mitigation phase of Clifton's capital trial is relevant to

Clifton's diagnosis as mentally retarded, (Appellee's Brief at p. 3-4). However, as this Court held

in Lott, the testimony and evidence presented in the mitigation phase of Lott's capital trial was

not dispositive of whether, post-Atkins, Lott was mentally retarded.6 In this case, Clifton was

never administered complete testing for a determination of mental retardation prior to the

evidentiary hearing. (See, Tr. 277, 458-461, 489).

B. Inapplicable Caselaw

The Appellee, on pages 12, 19-20 and 23 of its Brief, cites to Ex parte Briseno.7 First, the

Briseno case is a Texas case that is of questionable authority in its application to Clifton's case.

The experts who testified at Clifton's mental retardation hearing pointed out the need for

standardized and normed tests which is contrary to the holding in Briseno.g (Tr. 246-247, 353-

354; Hill Tr. 139-141; See, AAMR at 83). More importantly, the law in Ohio, which was decided

by this Court, is Lott which is this Court's implementation of Atkins v. Vir 'nia. 9

The Appellee speculates that the Ohio legislature may someday enact legislation that

reflects the Briseno decision. (Appellee's Brief at 12). Such speculation should hold no influence

in Clifton's case. Briseno was decided two years ago and the Ohio legislature has certainly not

acted to embrace that decision in any form for Ohio.

`Lott, 97 Ohio St.3d at 306-307.
' 153 S.W.3d 1(Tex. Crim. App. 2004).
$ Briseno, 135 S.W. 3d at 18-19.
y 536 U.S. 304 (2002).
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C. Ohio Mental Retardation Cases

The Appellee recaps some of the mental retardation cases filed in Ohio pursuant to

Atkins and Lott but these cases are all factually different from Clifton's case. For example, in

State v. Stallines,10 the defendant's IQ was above 70 and neither psychological expert could say

that he was mentally retarded, just that mental retardation could not be ruled out." In Clifton's

case, both the State's expert and defense expert testified at the mental retardation hearing that it

was not even a "close call" that Clifton is mentally retarded. (Tr. 303, 469).

The Appellee cites to State v. Were,1Z but in Were there was conflicting expert testimony

about whether Were was mentally retarded. Were's IQ score of 69 on the Stanford-Binet test was

found to not meet the criteria for significantly subaverage intellectual functioning.13 Clifton has

established that he has significantly subaverage intellectual functioning. (Pet. Ex. B, F; Entry at

16-17; Ct. App. at 8).

In State v. Murphy,f4 conflicting expert testimony was presented with opposing views on

whether Murphy is mentally retarded. The trial court found that his IQ scores were consistently

above 70.15 Additionally, the defense expert testified that she could not say with certainty that

Murphy's intellectual functioning met the criteria for mental retardation.'6 In contrast, there is no

question that Clifton's IQ score demonstrates significantly subaverage intellectual functioning.

(Tr. 303, 469).

10 2004-Ohio-4571, 2004 Ohio App. LEXIS 4167 (9th Dist. Ct. App. Sept. 1, 2004).
"Stallings, 2004-Ohio-4571, *P 8-13, 2004 Ohio App. LEXIS 4167, 5-8.
'Z 2005-Ohio-376, 2005 Ohio App. LEXIS 348 (1 st Dist. Ct. App. Feb. 4, 2005).
13 Were, 2005-Ohio-376, *P 77, 2005 Ohio App. LEXIS 348, 30.
° 2005-Ohio-423, 2005 Ohio App. LEXIS 467 (3rd Dist. Ct. App. Feb. 7, 2005).
Murphv, 2005-Ohio-423, *P 19, 2005 Ohio App. LEXIS 467, 10.

'6 Murphv, 2005-Ohio-423, *P 13, 2005 Ohio App. LEXIS 467,7.
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In State v. Burke,17 the case was remanded back to the trial court for a new Atkins

hearing. Previously, Burke's IQ was tested at a 78 and the issues for the hearing are the utility of

the Flynn effect and the standard error of measurement associated with the IQ test.18 Neither of

these issues is relevant to Clifton's IQ score of 52. (See, Entry at 16; Appellee's Brief at 15).

In State v.Lynch,19 there was conflicting expert testimony about whether Lynch was

mentally retarded and the trial court found Lynch to not be mentally retarded. Lynch's IQ was

tested at a 72 and the trial court noted that he lived independently and had the same job for 19

years as well as took a cross-country trip on his own.20 Factually the Lynch case is

distinguishable from Clifton's case.

The Appellee cites to Hooks v. Oklahoma,2 1 as support but, again, the case is not at all

similar to Clifton's. In Hooks, there were a variety of IQ scores with the most reliable ones being

a 72 and a 76.22 And, unlike Hooks, Clifton did not "run[ ] a prostitution ring over a period of

several years.s23

In Lagway v. Dallman,24 the case was ultimately reversed. The District Court held that

where the trial judge's "factual conclusion is based on either an erroneous rule of law or arbitrary

disregard of objectively reliable expert psychiatric evidence, the finding is not entitled to a

presumption of correctness."25 In Clifton's case, objectively reliable expert psychological

evidence was presented and the trial court erred in finding to the contrary.

"2005-Ohio-7020, 2005 Ohio App. LEXIS 6285 (10th Dist. Ct. App. Dec. 30, 2005).
'a Burke, 2005-Ohio-7020, *P 12, 51, 54, 2005 Ohio App. LEXIS 6285, 10, 35, 38.

2006-Ohio-5076, 2006 Ohio App. LEXIS 4967 (1st Dist. Ct. App. Sept. 29, 2006).
20 2006-Ohio-5076, *P 11, 2006 Ohio App. LEXIS 4967, 6.
21 126 P.3d 636 (OK Crim. App. Dec. 7, 2005).
zz Id. at 640.
23 Id. at 644.
2d 806 F.Supp. 1322 (N.D. Ohio 1992).
25 Id. at 1342.
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D. Strengths and Weaknesses

With respect to Clifton's adaptive skills, the Appellee focuses on a single tree and as a

result, fails to see the forest. Both in the expert testimony at the mental retardation hearing and as

briefed to this Court, mentally retarded people have strengths as well as weaknesses. (Tr. 181-

182, 290-291; AAMR at 8). Mr. Hill testified that when utilizing the SIB-R, a judgment can not

be made from one item, it is the entirety of the test that matters. (Hill Tr. 136).

Some of the strengths of mentally retarded people mirror those of non-mentally retarded

people. Mildly mentally retarded people find "[t]heir main difficulties are usually seen in school

work. Socioculturally, when academic achievement is not required, they may have few

difficulties."Z6 Further, "[f]or the most part, behavioral, emotional, and social problems and the

concomitant needs for treatment and support, [of mildly mentally retarded people] parallel those

found in persons with normal intelligence."27 Mildly mentally retarded people can do some of

the same basic things as non-mentally retarded people. (Tr. 181, 183-184, 453; DSM at 41) They

can have jobs, drive cars, their own place of residence, relationships, children who they love and

protect, and not have any traits or behaviors that distinguish them from non-mentally retarded

people. (Tr. 181, 183-184, 453, 534-535; DSM at 41.). The Appellee - like the trial court - fails

to understand these distinctions and chooses to rely instead on stereotypes of the mentally

retarded.

E. Conclusion

From the age of fourteen to the present, Clifton has been administered various tests to

assess his cognitive functioning and abilities. The results of these tests consistently reveal that

zb Comprehensive Textbook ofPsychiatry VI, Harold I. Kaplan, M.D., Benjamin J. Sadock, M.D.
1995 at p. 2209.
z' Id..
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Clifton's intelligence is significantly sub-average, and that Clifton is mentally retarded. (Pet. Ex.

B, F; Ct. Ex. 1 at 1532-1544). The record before this Court fully supports the conclusion that the

trial court erred in failing to find that Clifton is mentally retarded. Both the State's expert and

defense expert testified at the mental retardation hearing that Clifton's scores on the WAIS-III,

WRAT-3, SIB-R, the bates-stamped records and the information from the informants for the

SIB-R, including Heather Kawczk, all pointed to one conclusion which is: Clifton is mildly

mentally retarded. (Tr. 180, 182, 273, 298, 365-366, 458, 467-468; Ct. Ex. 1). This information

demonstrates "convergent validity, or the consistency of information obtained from different

sources and settings." AAMR at 86.

Pursuant to the definition of mental retardation, the State and defense experts easily

found Clifton to be mildly mentally retarded, meeting all three criteria of: 1) significantly

subaverage intellectual functioning; 2) significant limitations in adaptive skills and 3) onset prior

to the age of 18. (Tr. 299-300, 303, 467-468; Lott28). This diagnosis of mental retardation was

not even a close call for the experts. (Tr. 303, 469).

Clifton White, III, is therefore not eligible for the death penalty pursuant to this Court's

decision in Lott and the United States Supreme Court's decision in Atkins. This Court should

reverse the judgment of the trial court and the court of appeals and remand Clifton's case to the

trial court with an order that Clifton be re-sentenced to life in prison.

Respectfully submitted,

DAVID H. BODIKER
Ohio Public Defender

Z$ Lott, 97 Ohio St.3d at 305.
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LEXSEE 2005 OHIO 7020

State of Ohio. Plaintiff-Appellee/Cross-Appellant, v. Mark E. Burke, Defendant-
Appell a nt/Cross-Appellee.

No. 04AP-1234

COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT, FRANKLIN
COUNTY

2005 Ohio 7020; 2005 Ohio App. LEXIS 6285

December 30, 2005, Rendered

SUBSEQUENT HISTORY: Reconsideration denied
by, Motion denied by State v. Burke, 2006 Ohio 1026,
2006 Ohio App. LEXIS 935 (Ohio Ct. App., Franklin
Countv, Mar. 7, 2006)
Discretionary appeal not allowed bv State v. Burke, 109
Ohio St. 3d 1506, 2006 Ohio 2998, 849 N.E.2d 1027,
2006 Ohio LEaIS 1914 (2006)
Appeal after remand at State v. Burke, 2006 Ohio 4597,
2006 Ohio App. LEXIS 4540 (Ohio Ct. App., Fr-anklin
Countr, Sept. 7, 2006)

PRIOR HISTORY: [**l] APPEAL from the Franldin
County Court of Conunon Pleas. (C.P.C. No. 89CR-12-
5617B).

State v. Burke, 1993 Ohio App. LEaIS 6268 (Ohio Ct.
App., Fr-anklin CountJ; Dec. 28, 1993)

DISPOSITION: Judgment reversed and case remanded.

COUNSEL: Ron O'Brien, Prosecuting Attorney, and
Steven L. Taylor, for appellee/cross-appellant.

Carol A. Wright, for appellant/cross-appellee.

JUDGES: BRYANT, J. BROy^', P.J., concurs.
McGRATH, J., dissents.

OPINION BY: BRYANT

OPI!yTON:

(REGULAR CALENDAR)

BRYAN'T. J.

[*P1] Defendant-appellant. ?\4ark E. Burke, appeals
froni a judgment of the Franklin Countv Coun of Com-
nion Pleas denyin^t his petition for post-cmtviction relief
pursuant to Atkins r. I'bginia (20021, 536 U.S. 304, 122

Pa_e 1

S. Ct. 2242, 153 L. Ed. 2d 335. Because defendant is
entitled to two attomeys when raising an Atkins claim for
the first time, we reverse.

[*P2] In 1990, defendant was convicted of aggra-
vated murder and aggravated robbery. The jury recom-
mended to the trial court that defendant be given the
death penalty. The trial court accepted the jury's recom-
mendation and sentenced defendant to death. Defendant
appealed. In State v. Burke (Dec. 28, 1993), Franklin
App. No. 90AP-1344, 1993 Ohio App. LEXIS 6268, this
court affirmed defendant's conviction and sentence. On
appeal, the Oluo Supreme Court affirmed. State v. Burke
(1995), 73 Ohio St.3d 399, 1995 Ohio 290, 653 N.E.2d
242. [**2] Defendant's petition for v,n-it of certiorari was
denied on March 25, 1996. Burke v. Ohio (1996), 517
U.S. 1112, 116 S. Ct. 1336, 134 L. Ed. 2d 486. On Sep-
tember 19, 1996, defendant filed a petition for post-
conviction relief. The trial court denied defendant's peti-
tion in a decision rendered February 17, 1998. This court
affirmed in State v. Burke (Feb. 17, 2000), Franklin App.
No. 99AP-174, 2000 Ohio App. LEXIS 539; the Ohio
Supreme Court did not allow the appeal. State v. Burke
(2000), 89 Ohio St.3d 1452, 731 N.E.2d 1139. On May
22, 2001, defendant filed an application to reopen his
direct appeal pursuant to App.R. 26(B), and this court
denied defendant's application in State v. Burke, Franklin
App. No. 90AP-1344, 2001 Ohio 4067. On appeal, the
Ohio Supreme Court affirmed. State v. Bur•ke. 97 Ohio
St.3d 55, 2002 Ohio 5310, 776 N.E.2d 79.

[*P3] In 2002, the United States Supreme Court
rendered its decision in Atkins, supra, holding that exe-
cution of a mentally retarded individual is unconstitu-
tional. Based upon Atkins. defendant filed his second
petition for post-conviction relief. Pursuant to the stan-
dards set forth in State v. Lott, 97 Ohio St.3d 303. 2002
Ohio 6625, 779 ME.2d 1011. ["*3] the trial court found
defendant is not mentally retarded and denied the peti-
tion. Defendant appeals, assigning the folloNring secen
errors:
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ASSIGNMENT OF ERROR NO. 1:

THE TRIAL COURTS REFUSAL TO
CONSIDER RELEVANT EVIDENCE,
INCLUDING BUT NOT LIMITED TO
THE FLYNN EFFECT OR THE STAN-
DARD ERROR OF MEASUREMETTT,
DENIED [DEFENDANT] HIS RIGHTS
TO DUE PROCESS, EQUAL PROTEC-
TION, THE EFFECTIVE ASSISTANCE
OF COLINSEL. AND THE RIGHT TO
BE FREE FROM CRUEL AND UN-
USUAL PUNISHMEN'T AS GUARAN-
TEED BY THE UNITED STATES AND
OHIO CONS'FITUTIONS.

ASSIGN'MEN'T OF ERROR NO. 2:

THE TRIAL COURT'S REFUSAL TO
GIVE EFFECT TO THE EXPERT'S
FINDING THAT [DEFENTDANT] HAD
SIGNIFICANT ADAPTIVE LIMITA-
TIONS DENIED [DEFENDANT] HIS
RIGHTS TO DUE PROCESS, EQUAL
PROTECTION, THE EFFECTIVE AS-
SISTANCE OF COUNSEL, AND THE
RIGHT TO BE FREE FROM CRUEL
AND UNUSUAL PUNISHMENT AS
GUARAN'TEED BY THE UNITED
STATES AND OHIO CONSTITU-
TIONS.

ASSIGI^TMEN'T OF ERROR NO. 3:

[DEFENDANT] MET HIS BURDEN OF
PROVING MENTAL RETARDATION
BY A PREPONDERANCE OF THE
EVIDENCE AND THE TRIAL
COURT'S FINDING TO THE CON-
TRARY WAS AGAINST THE WEIGHT
OF THE EVIDENCE. EXECUTING A
PERSON WHO IS MORE LIKELY
THAN NOT MENTALLI'RETARDED
[**4] VIOLATES THE DUE PROCESS
CLAUSE OF THE FIFTH AMENDMENT
AND THE EIGHTH AA4ENDAtENT
PROHIBITION AGAINST CRL?EL AND
UNUSUAL PUNISHMENT.

ASSIGNMENT OF ERROR NO. 4:

THE OHIO COURT'S IDENTIFICA-
TION OF A SINGLE, ARBITRARY IQ

SCORE OF 70 TO CREATE A REBUT-
TABLE PRESUMPTION THAT A DE-
FENDANT IS NOT MENTALLY RE-
TARDED IF HIS IQ SCORE IS ABOVE
TIIAT NUMBER VIOLATES THE
EIGHTH AMENDA9ENT PROHIBITION
AGAINST CRUEL AND UNUSUAL
PUNISHMENT, AS WELL AS THE
RIGHT TO DUE PROCESS, THE
RIGHT TO EQUAL PROTECTIONT,
AND THE RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL AS
GUARANTEED BY THE UNITED
STATES AND OHIO CONSTITU-
TIONS. THE PRESUMPTION HERE
OPERATED TO DENTY [DEFENDANT]
HIS CONSTITUTIONAL RIGHTS.

ASSIGNMENT OF ERROR NO. 5:

[DEFENDANT] WAS ENTITLED TO
HAVE HIS CULPABILITY WITH RE-
SPECT TO THE DEATH PENALTY
DECIDED BY A JURY WHICH RE-
FLECTS THE CONSENSUS IDENTI-
FIED BY THE SUPREME COURT IN'
ATKIA'S Y. VIRGINIA. THE REFUSAL
OF THE TRIAL COURT TO ORDER A
NEW SENTENCINTG HEARING DE-
NIED [DEFENDANT'S] RIGHTS TO
DUE PROCESS, EQUAL PROTECTION
OF THE LAW, EFFECTIVE ASSIS-
TANCE OF COUNSEL, AND THE
RIGHT TO BE FREE FROM THE IM-
POSITION OF CRUEL AND UN-
USTJAL PUN'ISHMENT AS GUARAN-
TEED BY THE UNITED STATES [**5]
CONSTITUTION ANTD THE OHIO
CONSTITUTION.

ASSIGNMENT OF ERROR NO. 6:

THE PROCEDURE SET FORTH IN
STATE Y. LOTT AND FOLLOWED BY
THE TRIAL COURT FAILS TO PRO-
VIDE CONSTITUTIONALLY ADE-
QUATE PROCEDURES FOR THE DE-
TERMINATION OF [DEFENDANT'S]
MENTAL RETARDATION. BOTH THE
EOU.4L PROTECTIOA' CLAUSE AND
THE SIXTH AMENDMENT REQUIRE A
JURY DETERMINATION OF MENTAL
RETARDATION.

ASSIGNMENT OF ERROR NO. 7:

P,ee 2
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THE TRIAL COURT ERRED IN FAIL-
ING TO .APPOBNTT TWO ATTORNEYS
IN, THIS CAPITAL POST-
CONVICTION PROCEEDING. THE
REFUSAL TO APPOINT TWO AT-
TORNtEYS RESULTED IN THE DE-
NIAL OF [DEFENDANT'S] CONSTI-
TUTIONAL RIGHTS TO DUE PROC-
ESS, EQUAL PROTECTION, EFFEC-
TIVE ASSISTANCE OF COUNSEL,
AND FREEDOM FROM ARBITRARY,
CRUEL AND UNUSUAL PUNISH-
MENT.

[*P4) The state also asserts a single cross-
assignment of error:

THE TRLAL COURT ERRED rNt
STRIKING SECONTDARY MATERIALS
AS "HEARSAY," AS THOSE MATE-
RIALS WERE RELEVANT UNDER
THE "LEGISLATIVE FACTS" DOC-
TRINE TO THE LEGAL AND POLICY
QUESTIONS OF WHAT STANDARDS
WILL GOVERNT THE ESTABLISH-
MENT OF MENTAL RETARDATION
FOR PURPOSES OF THE EIGHTH
AMENDMEh'T.

[*P5] in Atkiru, the United States Supreme Court
held that executing mentally retarded [**6] cri.minal
defendants is "excessive and that the Constitution places
a substantive restriction on the State's power to take the
life of a mentally retarded offender." Id. at 321. Explain-
ing, the court stated that "mentally retarded persons fre-
quently know the difference between right and wrong
and are competent to stand trial. Because of their im-
pairments, however, by definition they have diminished
capacities to understand and process information, to
communicate, to abstract from mistakes and leam from
experience, to engage in logical reasoning, to control
impulses, and to understand the reactions of others." Id.
at 318. As the court observed, "there is no evidence that
they are more likely to engage in criminal conduct than
others, but there is abundant evidence that they often act
on impulse rather than pursuant to a premeditated plan,
and that in group settings they are followers rather than
leaders." Id. "Their de5ciencies," the court stated, "do
not vrarrant an exemption from criminal sanctions, but
they do diminish their personal culpability." Id.

[*P6] Auare of the point of controversy in its deci-
sion. the court futiher observed that "to the extent [**7]
there is serious disagreement about the execution of
tnentally retarded offenders, it is in determining which
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offendeis are in fact retarded. * * * Not all people who
claim to be nientally retarded will be so inipaired as to
fall within the range of mentally retarded offenders about
whom there is a national consensus." Atkins, at 3/7. By
footnote, the court described mild mental retardation as
typically applied to individuals with an IQ level of 50-55
to 70. Id. at 309, fit. 3.

[*P7] Although Atkins declared execution of the
mentally retarded to be unconstimtional, the court did not
establish procedures for deterrnining if a person is men-
tally retarded. Rather, Atkins left to the states the devel-
opment of appropriate means of enforcing the constitu-
tional restriction. Lott, at PIO. Accordingly, the Ohio
Supreme Court in Lott outlined the procedures to be fol-
lowed in Ohio when determining whether a defendant is
mentally retarded under Atkins.

[*P8] Lott stated the procedures for post-conviction
relief outlined in R. C. 2953.21 et seq. provide the statu-
tory framework for reviewing an Atkins claim, and in
that [**8] framework the court concluded it constitu-
tionally could require that a defendant prove mental re-
tardation by a preponderance of the evidence. Lott, at
P21. In order to take advantage of the preponderance of
the evidence standard, as opposed to the clear and con-
vincing standard of proof norntally required when filing
an untimely or successive petition for post-conviction
relief, Lott determined a defendant had to file the claim
within 180 days of theAtkins decision. Lott, at P24. De-
fendant filed his petition within the 180-day period.

[*P9) As to the substantive aspects of a defendant's
mental retardation claim, Lott detetmined that "clinical
definitions of mental retardation, cited with approval in
Atkins, provide a standard for evaluating an individual's
claim of mental retardation." Lott, at P12. Following the
lead of other states, Lott set forth a three-part test to de-
temiine a defendant's mental retardation claim under the
principles announced in Atkins. According to Lott, a de-
fendant must demonstrate: (1) significantly sub-average
intellectual functioning, (2) significant limitations in two
or more adaptive skills, such as communication, [**9]
self-care, and self-direction, and (3) onset before the age
of 18. Id. An individual must meet all three requirements
to satisfy Lotts definition of mental retardation.

[*P10] Explaining the significance of an IQ to the
three-part test it set forth, Lott determined that, although
IQ alone is not detetminative, "there is a rebuttable pre-
sumption that a defendant is not mentally retarded if his
or her IQ is above 70." Id. In support, the court noted
that most states prohibiting the execution of mentally
retarded persons "require evidence that the individual has
an IQ of 70 or below." Id.

[`PI1] Lott further ordered trial courts to conduct
their own de novo review of the evidence to determine
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whether a defendant is nientally retarded. "The trial court
should rely on professional evaluations of [defendant's]
mental status, and consider expert testintony, appointing
experts if necessary, in deciding [the] matter." Id. at P18.
Consistent with the procedures employed in post-
conviction proceedings under R.C. 2953.21, the court
stated that "the trial coatt shall make written findings and
set forth its rationale for finding the defendant [**10]
mentally retarded or not mentally retarded." Id. Lastly,
the court determined "these matters should be decided by
the court and do not represent a jury question. In tlris
regard, a trial court's ruling on mental retardation should
be conducted in a manner comparable to a ruling on
competency (i.e. the judge, not the jury, decides the is-
sue)." Id.

[*P12J' Applying the procedures set forth in Lorr,
the trial court determined defendant did not meet his
burden of proving mental retardation by a preponderance
of the evidence. The trial court found defendant failed to
demonstrate sub-average intellectual functioning because
his full scale IQ waQ,8,.above the cutoff of 70. The trial
court did not find persuastve defendant's evidence that
the "Flynn effect" inflated his IQ score, and the court
similarly refused to account for any standard measure-
ment error reflected in defendant's IQ score. As the trial
court explained, "after due consideration, the Court will
not accept the Flynn Effect as being sufficiently authori-
tative. In addition. neither of the Courts, Lott nor Atkins,
mention or provide for consideration of the Flynn Effect
or margins of enor in determining whether j**11] a
defendant is mentally retarded." (Trial Court Opinion, at
11.) The trial court further found that although defendant
has some limitations in various areas of adaptive skills,
such limitations may have been due to defendant's alco-
hol abuse or failure to attend school. In any event, "the
adaptive limitations are not significant enough to over-
come [defendant's] burden of proof." Id. at 12.

[*P13] According to the evidence defendant pre-
sented, defendant's first IQ test, knowrt as a Cattell 3 test,
was administered in 1970 when he was nine years old.
No overall score was given for that test; instead, a nota-
tion stated the test was "too low to score." Upon entering
the Ohio Department of Rehabilitation and Correction in
1982 at the age of 21, defendant was given a Beta intelli-
gence test; he scored within a range of 80 to 89. For
mitigation purposes at defendant's trial, defense expert
psychologist Dr. James P. Reardon tested defendant's IQ
in August 1990 using the R'echsier Adult Intelligence
Scale-ReNised ("\','AIS-R"). Defendant's verbal IQ was
76, and his performance IQ was 88, for a full scale IQ of
78. Dr. Reardon also adnvnistered the Minnesota Multi-
phasic Personality Inventory [**12] ("MMPI") and the
Temtessee Self Concepts Scale. Based on those two tests.
Dr. Reardon found that defendant had extrenie difficulty
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in interpersonal and social functioning and ltad low self-
esteen .

[*P14] Based on the WAIS-R test, Dr. Reardon
classif^ed defendant in 1990 as borderline mentally re-
tarded and within the lowest six percent of the popula-
tion. Dr. Reardon also diagnosed defendant as having
borderline personality disorder. At the post-conviction
relief hearing in April 2004, Dr. Reardon modified his
opinion regarding defendant's mental status following
additional interviews but no further testing. Dr. Reardon
testified that after accounting for the Flynn effect and
standard measurement error, defendant is mildly men-
tally retarded.

[*P15] At the .April 2004 hearing, Dr. Reardon de-
scribed the Flytm effect as a phenomenon claiming that
as an intelligence test moves farther from the date on
which it is normed, the mean score of the population as a
whole on that test increases, thereby inflating an individ-
ual's score. Dr. Reardon testified he was unaware of the
Flynn effect in 1990, even though the first article on the
topic was published in 1984. Dr. Reardon explained
[**13] that since 1990, much more research has been
done to verify the existence of the Flynn effect. Dr.
Reardon did not mention at either the 1990 or 2004 hear-
ines whether he accounted for standard measurement
error in 1990.

[*P16] At the original trial, Dr. Reardon testified at
length to defendant's childhood. Defendant was exposed
to a chaotic home situation, where his mother, an alco-
holic, left the home when defendant was about five years
old. Following her departure, defendant and his two
brothers lived altemately with their father and their pa-
ternal grandparents. At a fairly early age, defendant was
living "a lot on the streets." (Mitigation Tr. Vol. II, at
119.) As Dr. Reardon explained, "I think that this kind of
chaos and lack of structure and lack of reassurance and
affection and so forth played a very significant role in the
formulation of [defendant's] personality. And certainly it
was a major factor in a lot of his later behavior and a lot
of his later difficulties." Id. at 120. As a result of the lack
of structure at home, guidance, and love and affection,
defendant, according to Dr. Reardon, was very suspi-
cious and untmsting. In addition to the emotional defi-
ciencies [**14] in defendant's childhood, Dr. Reardon
testified that defendant ltad severely crossed eyes at
birth. At that time, doctors reconunended that defendant
have surgery to correct the problem, but the surgery did
not occur until defendant was five years old.

[*P17] Dr. Reardon also reviewed defendant's
school records. Defendant obtained mostly C's in kinder-
garten; C's and D's in first grade; C's, D's and F's in sec-
ond grade and D's and F's in third grade. The school re-
cords indicate defendant needed glasses but had no co-
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operation from home on the issue. Dr. Reardon testified
defendant was hacinu trouble in school "largely because
he was haNine Nision difficulties." Id. at 122. Defendant's
grades went up in the fourth, fifth, and sixth grades to
mainly B's and C's, and even a few A's. From the seventh
grade forward. however, defendant's grades dropped
again to mainly D's and F's. During these years, defen-
dant was absent or tardy a significant number of days.

[*P18] Defendant began using alcohol at age 13.
Dr. Reardon stated defendant aclatowledged that he is an
alcoholic and has been for a lon- time. From age 13 for-
ward, he drank whatever he could get and whenever he
could get it, [**15] contributing to his decline in school
attendance. Dr. Reardon testified that "when you look at
lils school record, it's pretty apparent that around the
ninth grade, eighth grade. which would have been within
a year or two of when he started doing the alcohol, his
attendance at school begins to go downhill." Id. at 130.

[*P]9] Dr. Reardon's 1990 testimony that defen-
dant suffered from borderline personality disorder was
premised on a diagnosis stemnnn- from defendant's pat-
tem of unstable and intense interpersonal relationships,
inipulsiveness in terms of crinunal behavior and alcohol
abuse, volatile mood, inappropriate intense anger or bad
temper, marked and persistent identity disturbances, in-
cluding poor self image, chronic feelings of emptiness
and boredom, and frantic efforts to avoid real or imag-
ined abandonment. Defendant had no close friends and
relied heavily on his children and Yvette Wilkes, defen-
dant's long-time panner. Dr. Reardon testified defendant
had significant lin itations in maintaining employment
because he did not like to be told what to do and because
he abused alcohol. Dr. Reardon stated that defendant is
highly self-critical and naive, although not particularly
[**16] manipulative.

[*P20] Dr. Reardon testified in the mitigation
phase of defendant's 1990 trial that although he could
have made a dual diagnosis of borderline personality
disorder and anti-social disorder, he did not do so. Dr.
Reardon explained that defendant exhibited anti-social
traits, but defendant was not a classic anti-social person-
ality because Dr. Reardon felt defendant showed remorse
for his actions and was emotional. Dr. Reardon testified
that a "true" anti-social has no remorse and lacks emo-
tional capacity. Dr. Reardon concluded defendant could
adjust to prison life and could be productive as a father.

[*P21] Defendant testified at length on his own be-
half during the 1990 trial. According to defendant, he
met the victim at work and lived with him for a short
time after defendant and Wilkes had an argument. De-
fendant repeatedly denied stabbine the victim. Defendant
testified his cousin Tanner did the actual stabbine. al-
though defendant did not stop him. Tamter's sister testi-

Page 5

5ed she heard Tatmer and defendant sineing a song the
day after the homicide about going to Lucasville because
they killed the victim.

[*P22] Defendant testified at the trial that he
[**17] owned a car in the past and made payments. De-
fendant further testified that he cooked for his children,
changed diapers, and did housework. Defendant stated
that after work on the night of the murder, defendant
cashed his check and bought a 40-ounce beer. He admit-
ted lre was an alcoholic and has had blackouts resulting
from alcohol abuse. Defendant also stated lie had a bad
temper that was made worse from alcohol, and when he
was angry, "it's hard to be under control period." (Trial
Tr. Vol. V, at 114.) Defendant also admitted that when
the police interviewed him after the murder, he did not
tell them the whole story.

[*P23] In his fourth, fifth, and sixth assignments of
error, defendant challenges the procedures the trial court
followed, per Lott, to determine whether defendant is
mentally retarded. Defendant aclatowledges this court is
bound by the procedures the Ohio Supreme Court set
forth in Lott, supra, and has raised the issues to preserve
them for further review.

[*P24] In the fourth assignment of error, defendant
claims Lot1's rebuttable presumption that defendant is not
mentally retarded if his full-scale IQ score is above 70
violates defendant's [**I8] constitutional rights. Defen-
dant asserts that presumption, as well as Lott's require-
ment that defendant prove by a preponderance of the
evidence he is mentally retarded, are constitutionally
impennissible. Despite defendant's arguments, we are
bound to adhere to the rules and procedures the Ohio
Supreme Court set forth. Cooke v. Montgomery Ciy., 158
Ohio App.3d 139, 2004 Ohio 3780, at P39, 814 N.E.2d
505 (noting "appellate courts are bound by and must fol-
low.the decisions of the Ohio Supreme Court, which are
regarded as law unless and until reversed or overruled");
State v. Tinker, Franklin App. No. 03AP-1203, 2005
Ohio 2289. Because Lott established the rebuttable pre-
sumption and placed the burden of proof on defendant,
defendant's fourth assignment of error is overruled.

[*P25] In the fifth assignment of error, defendant
contends he is entitled to have a new sentencing hearing,
with a new jury to detennine the death penalty, in order
to reflect the national consensus identified in Alkirs. De-
fendant, however, points to nothing in Atkins or Lott that
requires the trial court to hold a new sentencing hearing.
Rather, ifthe trial court determines [**19] a defendant is
mentally retarded, the defendant is not subject to the
death penalty. Because nothing in Lott requires a new
sentencing hearing, defendant's fifth assignment of error
is ovetruled.
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[*P26] Citing Ring v. Ari_ona (2002), 536 U.S.
584. 122 S. Ct. 2428. 153 L. Ed 2d 556 in support, de-
fendant's sixth assignment of enor clainis that a jury
must act as the fact finder to detetmine whether defen-
dant is mentally retarded. Again. Lott held the issue of
ntental retardation is a question of fact for the judge, not
a jury, to determine. Because we must follow Ohio Su-
preme Court precedent, defendant's sixth assignment of
error is overruled.

[*P27] In the first assignment of error, defendant
raises issues conceming the "Fl}nn effect" and standard
n easurement enor in connection with defendant's full-
scale IQ score of 78. His second assignment of error con-
tends the trial court erred in findin-, his limitations in
adaptive skills did not warrant a finding that defendant is
mentally retarded. By the third assignment of error, de-
fendant claims the trial coun's conclusion that defendant
is not mentally retarded is against the manifest weight of
the evidence.

[*P28] [**20] A determination of mental retarda-
tion involves findings of facts. As such, the reviewing
court must determine whether sufficient competent,
credible evidence exists to support the trial court's con-
clusion. State v. Were, Hamilton App. No. C-030485,
2005 Ohio 376. "If the evidence is susceptible of more
than one construction, the reviewing court is bound to
give it that interpretation which is consistent with the
verdict and judgment." Machlin v, Ohio Dept. of Rehab.
& Corr., Franklin App. No. 01AP-293, 2002 Ohio 5069,
at P20, citing Esaate of Barbferi v. Evans (1998), 127
Ohio App.3d 207, 211, 711 N.E.2d 1101. Under those
parameters, we first address defendant's second assign-
ment of error, where he maintains the trial court erred in
finding that his limitations in adaptive skills were insuf-
ficient to overcome his burden of proof.

[*P29] As stated by the American Association on
Mental Retardation ("AAMR"), mental retardation is
adisability characterized by significant limitations in
both "intellectual functioning and in adaptive behavior."
Commonwealtle v. A4ille, (Pa. 2003), 64 Pa. D. & C.4th
46. Adaptive behavior is defined [**21] as the collection
of conceptual, social, and practical skills that people
have leamed so they can function in their everyday lives.
Id., citing AAMR 10th Ed. (2002). The adaptive skills
element of the three-part Lott test is to ensure that a de-
fendant is not an indicidual who simply does not perform
well on tests, but rather is a truly disabled individual. Id.

[*P30] Although experts offer insightful opinions.
the adaptive behavior criteria are subjective. and experts
will offer opinions on both sides of the issue. ln re Rod-
rigue= (Te.x.2005). 164 S. If'.3d 400; In re Briseno (Te.v.
2004), 135 S. H'.3d I (statine that while there is expert
opinion testimony in this record that would suppon a
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finding of niental retardatioa, there is also ample expert
testimon), evidence to support the trial court's finding
that the applicant was not mentally retarded); Were, at
P80 (noting expert testimony "that finding a serious defi-
ciency in adaptive beltavior required more than just an-
ecdotal evidence").

[*P31] Defendant's AAMR evidence, admitted in
the 2004 hearing, cites examples of conceptual, social,
and practical skills. Conceptual skills include [**22]
language, reading, writing, money concepts and self-
direction. Examples of social skills include interpersonal
relationships, responsibility, self-esteem gullibility, na-
ivete, following rules, obeying laws, and avoiding vic-
timization. Practical skills include daily activities such as
eating, mobility, bodily elimination, dressing, meal
preparation, housekeeping, transportation, taking medi-
cation, money management, and telephone use. Practical
skills also include occupational skills and maintaining a
safe environment.

[*P32] In addition to the testimony he offered at
the 1990 mitigation hearing, at the April 2004 hearing,
Dr. Reardon testified defendant had trouble handling
money. Dr. Reardon stated that defendant gave Wilkes
his paychecks and usually took some money to buy beer.
Although Dr. Reardon concluded that defendant lacked
self-direction, overall Dr. Reardon did not feel defendant
had significant limitations in conceptual skills or in most
daily living tasks included within practical skills, other
than employment skills.

[*P33] With respect to social skills, Dr. Reardon
testified defendant had significant deficits. According to
Dr. Reardory defendant lacked good [**23] interper-
sonal skills, meaning defendant had limited encounters
with family, had very few friends, and had a stormy on-
again off-again relationship with Wilkes. Dr. Reardon
testified defendant had difficulty maintaining employ-
ment, as evidenced by defendant's numerous jobs. Ac-
cording to Dr. Reardon, defendant did not like supervi-
sion or being told what to do. He further testified defen-
dant had poor self-esteem, was gullible and was a fol-
lower who could easily be tricked or manipulated. Con-
sistent with those observations, Dr. Reardon noted de-
fendant did not avoid victimization, as evidenced by de-
fendant's being stabbed by his older brother. Dr. Reardon
opined that defendant was under Tanner's control and
followed Tanner's lead on the night of the murder, and he
based his opinion on his conversations with defendant
and his review of defendant's and Tanner's videotaped
interviews with police.

[*P34] The state did not present any expert testi-
mony to discount Dr. Reardon's diagnosis and evaluation
of defendant. Rather, the state relied exclusively on its
cross-examination of Dr. Reardon. On cross-
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exantination, Dr. Reardon adtnined defendant lied to the
police in the videotaped interview• [**24] following the
murder. Dr. Reardon acknowledeed lte based his conclu-
sion that defendant was a folloNver. manipulated by Tan-
ner, on defendant's version of events. In addition, Dr.
Reardon agreed with the prosecution that defendant has
"significant antisocial traits," (PCR Tr., at 106) and ad-
mitted that many of the deficiencies he discussed are as
consistent with anti-social personality traits as with
someone who suffers from ntetttal retardation. Dr.
Reardon further acknowledged his previous testimony
that, given where defendant canie from and the way he
was reared, it would be difficult for defendant not to
have problems with relationships because defendant was
not properly socialized.

[*P35] Speaking to defendant's schooling, Dr.
Reardon acknowledged a number of things could have
affected defendant's school performance other than his
being mentally retarded. His improved grades in the
fourth, fifth, and sixth grades could be explained by de-
fendant's obtaining glasses, while his subsequently de-
clinine grades could be explained by excessive absences
and tardiness, in addition to significant alcohol use. De-
fendant's school records do not indicate he was labeled
mentally retarded; nor [**25J was defendant recom-
mended for special education classes. Dr. Reardon ad-
mitted that many people who lack self-direction are sim-
ply anti-social and not mentally retarded,

[*P36] Addressing various aspects of defendant's
behavior through the prosecution's cross-examination,
Dr. Reardon admitted defendant's affidavit and his wzit-
ings in prison, including the "kites," or messages, within
the prison system, seemed adequate. He nonetheless cau-
tioned that defendant may have taken a long time to
write them or may have had assistance. Dr. Reardon
agreed, however, that defendant's poor choices regarding
money did not necessarily mean he was mentally re-
tarded. Dr. Reardon also acknowledged that defendant
initiated the idea of getting a gun to scare not the victim
of the murder, but another individual with whom defen-
dant had argued earlier in the day, and that defendant
was the one who wanted to go back with Tanner to beat
up that individual. Moreover, defendant, not Tanner, was
the one whose history was connected to the victim.

[*P37] In the end, a part of Dr. Reardon's testi-
mony supports the trial court's detertnination that defen-
dant did not suffer significant adaptive lirr»tations [**26]
as a result of mental retardation. According to Dr.
Reardon, defendant's limitations in conceptual and prac-
tical skills are not substantial; Itis deficits manifest them-
selves in his social skills. Dr. Reardon, however. testified
defendant's lack of social skills could be explained by
defendant's anti-social ttaits as opposed to mental retar-
dation. Althoueh defendant displays deficits in his ability
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to maintain employn ent, the evidence allowed the trial
court reasonably to conclude that defendant's limitations
were not a result of mental retardation. but the lack of
structure and auidance in defendant's cltildhood and his
"anti-social" traits. Indeed, other evidence reflects defen-
dant played and coached football, is capable of taking
care of his children, and is a good father. Defendant's
school records indicate he received averaoe and above
average grades in regular classes during the fourth, fifth,
and sixth grades; his grades then fell, but at the same
time defendant had poor attendance and was "living on
the streets." Given the evidence, the trial court could
conclude defendant's deficiencies were as easily a result
of defendant's bad temper and aggressive tendencies re-
sulting from [**27] alcohol abuse and lix'ing on the
streets as from mental retardation,

[*P38] Further, defendant's trial testimony indi-
cates he clearly understood the questions posed by his
counsel as well as those the prosecution posed. Indeed,
during cross-examination, defendant often became impa-
tient and irritated, answering the prosecution s questions
with his own question. Bi-iseno, supra (holding that de-
fendant failed to establish significant linxitations in adap-
tive functioning where his behavior showed good sur-
vival skills in response to a chaotic home environment,
defendant's repeated criminal conduct was consistent
with anti-social personality disorder, prison officials tes-
tified defendant behaved normally, and defendant testi-
fied clearly, coherently, and responsively at Atkins hear-
ing); Were, supra (holding no significant limitations in
adaptive skills where defendant rose to leadership posi-
tions in prison gang, was articulate in court and wrote
and presented motions. and defendant had no significant
limitations in conununication, daily living skills, or so-
cialization).

[*P39] Defendant suggests mental retardation has
many different origins and the inquiry [**28] is whether
a real world impact results from the intellectual impair-
ment. Defendant states, "the fact that there is a possibil-
ity of an altemative source for one or more of the adap-
tive lintitations does not preclude a mental retardation
diagnosis." (Appellant's Brief, at 24.) While defendant's
suggestion is legitimate, it does not follow that every
individual who exhibits some lintitations in adaptive
skills is mentally retarded. Mental retardation, even mild
retardation, is not a conunon occurrence. Atkins, supr-a
(noting only one to three percent of the population is so
limited as to be classified as such). Defendant still must
prove that significant adaptive linutations more likely
than not result from mental retardation. Atkins; Lott, su-
pra.

[*P40] Other courts have ruled that where suffi-
cient evidence dentonstrates an altemative explanation to
mental retardation, a findine of niental retardation is noi
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mandated. In re Bowling (C.A.6, 2005). 427 F.3d 434
(denying defendant's application under ,4tknts where his
IQ was above 70 and ex-idence "that he has limitations
[is] just as indicative of the other psychological [**29]
disorders from wltich he suffers [alcohol abuse, personal-
ity disorder, and attention deficit hyperactivity disorder]
as they are of low level intellectual functioning'); In re
Rodrigue-, supro (stating that Atkins applicant's history
of inhalant abuse and unfottunate upbringing leading to
anti-social traits may be the cause of iinvtations in adap-
tive skills as opposed to applicant's being mentally re-
tarded); Black r. State(Temt.2005), 2005 Tenrt. Crint.
App. L&,17S 1129, App. A'o. M2004-01345-CCA-R3-PD
(noting expert testimony that defendant suffered from
personalitv problems or psychological difficulties are
issues separate and apart front whether defendant was
mentall), retarded); Briseno, supra (observing the evi-
dence suggested that defendant's behavior was consistent
with anti-social personality disorder rather than mental
retardation).

[*P41] Because the record contains competent,
credible evidence to support the trial court's finding, de-
fendant's second assignment or error, premised on the
record before us, is overruled. Because defendant must
prove all three prongs of the Lott test, his third assign-
ment of error, contending the trial court's conclusion that
defendant [**30] is not mentally retarded is against the
manifest weight of the evidence, is also overruled.

[*P42] In the seventh assignment of error, defen-
dant contends the trial court erred in refusing to appoint
two attorneys to represent him in this capital post-
conviction proceeding. Defendant points out that the Lott
procedures apply equally to both capitally charged indi-
gent defendants and capitally chareed post-conviction
defendants. Noting that capitally charged indigent defen-
dants pursuing a defense under Atkins are entitled to two
attorneys, defendant contends two attorrteys must be ap-
pointed to indigent defendants pursuing an Atkins de-
fense for the first time, even if under post-conviction
relief procedures.

[*P43) At least one Ohio court has addressed the
issue defendant raises. State u. Lorraine, Trumbull App.
A'o. 2003-T-0159, 2005 Ohio 2529. In Lorraine, the
court held that "a capital defendant is entitled to the ap-
pointment of two certified attorneys when an Atkins
claim is raised for the first time in a post conviction peti-
tion."Lorraine. at P51. The defendant In Lorraine areued
that because an Atkins claim presents a new [**31] con-
stitutional issue, appointment of counsel was warranted
in accordance tvitlt Sup.R. 20. The state argued that a
capital defendant has no right to appointed counsel in
post-conviction proceedings because suclt proceedines
are civil in nature. Id.
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[*P44] Sup.R. 20 provides for appointment of
counsel for indigent defendants that have "been charged
with or convicted of an offense for which the death pen-
alty can be or has been imposed." Sup.R. 20(A). Under
those circunistances, "the court shall appoint two attor-
neys certified pursuant to this rule." Sup.R. 20(C). Ap-
plying Sup.R. 20, Lorraine concluded that after convic-
tion and imposition of the death sentence, the indigent
defendant asserting a first-time Atkins claim maintains
the right to two attomeys. Lorraine, supra.

[*P45] Explaining, the court acknowledged post-
conviction proceedings have long been held to be civil in
nature. It nonetheless concluded the Atkins and Lott cases
"when read in context with Sup.R. 20 appear to establish
a special category for the appointment [**32] of counsel
regarding the detemtination of mental retardation in capi-
tal cases, which would require the appointment of two
certified attomeys to represent a capital defendant in a
Lott case undertaking." Lorraine, at P49. The court
premised its conclusion particularly on the fact the con-
stitutional issue raised under Atkins and Lott was not and
could not have been previously litigated to the extent
now authorized. Id. at P50. Noting the Lott court recog-
nized the significance of "this first opportunity" to raise
the issue and held that an Atkins claim is not barred by
res judicata, Lorraine concluded Lott's preservation of
the constitutional claim underscored "the irrtportance of
providing a capital defendant with the opportunity to
fully present his constitutional issue, even in the post-
conviction context." Id.

[*P46] Pursuant to Lon-aine, coupled vrith Lott, an
indigent capital defendant raising an Atkins claim for the
fust time in a post-conviction petition filed within 180
days after Atkins, should be afforded the same opportu-
nity "to fully present his constitutional issue" that is af-
forded a capital defendant who now is able to [**33]
raise the issue at trial. An appeal of a first time Atkins
petition is akin to a direct appeal of the issue, and in a
direct appeal defendant would be entitled to two attor-
neys. Accordingly, we hold an indigent capital defendant
raising an Atkins claim for the first time in a post-
conviction proceedine is entitled to be represented by
two certified attomeys. Defendant's seventh assignment
of error is sustained.

[*P47] Because this matter must go back for a
hearing, we address defendant's first assignment of error
and the state's assignment of error on cross-appeal to the
extent of determining whether the trial court properly
slrould admit evidence regarding the Flynn effect and the
standard margin of error as they relate to IQ assessment.

[*P48] In the first assi-nment of error. defendant
contends the trial court improperly refused to 5nd the
"Flynn effect" sufficiently authoritati^c and improperly

A-8



2005 Ohio 7020, *, 2005 Ohio App. LEXIS 6285, **

refused to consider standard margins of error in comtec-
tion with petitioner's full-scale IQ score of 78. The trial
court found petitioner did not satisfv the first criteria of
the three-part test enunciated in Lotr because petitioner
"has an IQ of 78, well above the [**34] 70 required for
the rebunable presutnption." (Trial Court Opinion, at 12.)
Defendant contends that, had the trial court considered
the Flynn effect and measurement error, his IQ score
would be 70, satisfying the first part of the three-part
test.

[*P49J Although the case law specifically address-
ing the subject is sparse, a few courts have commented
on or specifically decided the issue. The Fourth Circuit
held that a trial court must consider evidence of the
Flynn effect and detemtine "the persuasiveness" of the
evidence. Walker v. True (C.A.4, 2005), 399 F.3d 315;
6i'alton v. Johnson (C.A.4, 2005), 407 F.3d 285. Califor-
nia recognizes that the Flynn effect must be considered
when assessing an individual's IQ. People v. Superior
Court (Calif.2005), 129 Cal. App. 4th 434, 28
Cal.Rptr.3d 529, 558-559, overruled on other grounds
(stating that, "in determining a petitioner's IQ score, con-
sideration must be given to the so-called Flytm effect");
In r•e Hawthorne (Calif.2005), 35 CaL. 4th 40, 24
Cal.Rptr. 3d 189, 105 P.3d 552 (finding that mental re-
tardation is not measured according to a fixed intelli-
gence test score but constitutes an assessment of overall
capacity based [**35] on a consideration of all relevant
evidence).

[*P50] In State v. Murph)', Marion App. No. 9-04-
36, 2005 Ohio 423, the defense expert testified to the
defendant's IQ and took into account the Flynn effect; the
state's expert did not mention it. Tbe trial court found the
defendant was not significantly lacking in adaptive skills
and did not discuss whether the Flynn effect was consid-
ered. On the other hand, the Supreme Court of Kentucky
has held that because its statute sets an IQ score of 70 as
the cutoff and the statute is unambiguous, neither the
Flynn effect nor standard margins of error properly are
considered. Bowling v. Conmronweolth (,v.2005), 163
S.6f.3d 361. Tennessee has similarly ruled. Howell v.
State (Tenn.2004), 151 S. W3d 450, 456 (holding that the
statute setting a bright-line cutoff at 70 should not be
interpreted to make allowances for measurement error or
"other circumstances whereby a person with an IQ above
seventy could be considered mentally retarded").

[*P5] ] Here, although the trial court's decision is
subject to differing interpretations, it appears the trial
coun considered the testimony of Dr. Reardon, [**36]
the defense expert. regarding the Flynn effect. Indeed,
the trial court directed specific questions to Dr. Reardon
at the post-conviction hearing, and after due considera-
tion the trial court detemvned Dr. Reardori s testimony
was not persuasive. We conclude that a trial court must

Page 9

consider evidence presented on the Flynn effect, but,
consistent with its preroeative to determine the persua-
siveness of the evidence, the trial court is not bound to,
but may. conclude the Flynn effect is a factor in a defen-
dant's IQ score. The AAMR, a leading authority on the
defmition of mental retardation, does not suggest that an
IQ score must reflect adjustment for the Flynn effect.

[*P52] Defendant also contends the trial court im-
properly refused to apply any measurement error in this
case. According to the AAMR, any IQ score must be
adjusted to account for measurement error. In discussing
Atkins claims, courts have recognized that intelligence
tests have some level of measurement error depending on
the test given. In re Hawthorne (noting that IQ test
scores are imprecise and are considered to have meas-
urement error); State v_ Williams (La.2002), 831 So. 2d
835 (observing [**37] that any IQ test must account for
standard rrtargins of error); A9iller, supra; In re Bowling,
at 442, dissenting opinion (noting "there appears to be
considerable evidence that irrebuttable IQ ceilings are
inconsistent witlt current generally-accepted clinical
definitions of mental retardation and that any IQ thresh-
olds that are used should take into account factors, such
as a test's margin of error, that impact the accuracy of a
particular test score"); R'alker, supra (holding that on
remand the trial court must consider whether the Virginia
statute permits consideration of measurement error).

[*P53] In accord with the AAMR's standard, meas-
urement etror must be considered in determining an in-
dividual's IQ score. Unlike Kentucky and Tennessee,
Ohio has not established an absolute cutoff IQ score to
determine mental retardation. Rather, Lort adopted a re-
buttable presumption that an individual is not mentally
retarded if his or her IQ score is above 70. Accounting
for measurement error is one way to rebut the presump-
tion. In re Bowling, supra, dissenting opinion (noting
Ohio's rebuttable presumption in relation to IQ scores as
opposed,[**38] to an absolute cutoff score). Indeed, in
Lott, the Supreme Court observed the petitioner's claim
that he was mentally retarded was based on an IQ score
of 72 after taking into account a five-point margin of
error. Although Lott did not specifically state that meas-
urement en-or must be considered, the court renranded
the nraner to the trial court for a hearing on mental retar-
dation and mandated application of a rebuttable pre-
sumption.

[*P54] In the final analysis, the AAMR standard
requires adjustment of IQ scores to account for a margin
of error. Thus, we conclude the trial court must adjust,
however nominally, an IQ score for measurement error
and consider an expert's testimony regarding size or de-
gree of the measurement error applicable to the particular
intelligence test. In this case, the court ened in failing to
consider Dr. Reardon's testintony regarding nieasurement
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error. Because the Flynn effect is a proper subject for
evidentiary proof. and because the trial court must con-
sider standard n arein of error in determinine defendant's
IQ, we sustain to that extent defendant's first assignment
of error and overrule the state's assigtvnent of eaor on
cross-appeal.

[*P55] [**39] Having overruled defendant's sec-
ond, third, fourth, fifth, and sixth assigmnents of error
and the state's assignment of error on cross-appeal, but
having sustained defendant's seventh assignment of enor
and his first assignntent of error to the extent indicated,
we reverse the judgment of the trial court and remand
this matter to the trial court for a new Arkins hearing con-
sistent with this opinion.

Judgment rerersed and case remmtded.

BROWN, P.J., concurs.

McGRATH, J., dissents.

DISSENT BY: McGRATH

DISSENT: McGRATH, J., dissenting.

[*P56] Being unable to agree with the majority's
sustaining of the seventh assignment of error, I must re-
spectfully dissent.

[*P57] The majority based its reversal of the sev-
enth assignment of error relying on the language and
rationale of State v. Lorraine, Trutnbull App. No. 2003-
T-0159, 2005 Ohio 2529. In Lorraine, the reviewing
court found. as does the majority here, that the Atkins
and Lott cases "when read in context with Sup.R. 20 ap-
peared to establish a special category for the appointment
of counsel regarding the determination of inental retarda-
tion in capital cases, which would require [**40] the
appointment of two certified attomeys to represent a
capital defendant in a Lott case undertaking." See
Lorraine, at P49. This view is based upon the observa-
tion that on post-conviction relief, the appellant here is
having the first opportunity to present a "constitutional
issue," in the trial court. However, nothing in the Lott
decision indicates that this first opportunity to present the
mental retardation issue, requires the appointment of two
attomeys in a post-conviction relief proceeding. Indeed,
the only adjustment recognized by the Ohio Supreme
Court in Lott was to take what was in fact a successive
petition for post-com=iction relief (with a clear and con-
vincing burden of proof for the petitioner) and say that it
is more akin to a first petition which would require only
a preponderance of the evidence burden of proof. See
Lott, ar 306. R'hat is more relevant to the question pre-
sented here, however, is the fact that the Ohio Supreme
Court in Lott specifically requires that a petitioner in an
.9tkins post-conviction claint be eoverned by the proce-
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dures specifically set forth by R.C. 2953.21. R.C.
2953.21(l)(2) [**41 ] explicitly provides that the court
shall appoint as counsel "only an attorney" who is certi-
fied pursuant to Sup.R. 20. Although the majority quotes
from Sup.R. 20, it is clear that other than sening fortlt the
qualifications for certification of counsel in a capital
case, Sup.R. 20 does not portend to govern procedures of
post-conviction relief. Indeed, both the Ohio Supreme
Court in Lottand the legislature by way of P.C. 2953.21
provide otherwise. Furthermore, there is no due process
right to appointed counsel for a death penalty post-
conviction proceeding. Murray v. Giatratano (1989),
492 U.S. 1, 109 S. Ct. 2765, 106 L. Ed. 2d 1. The inter-
play between the rules of superintendence and the post-
conviction statute, as it relates to appointed counsel, is
appropriately recognized in State v. D'Anvborsio (Mar.
16, 2000), Cuyahoga App. No. 75076, 2000 Ohio App.
LEXIS 1038, wherein the court stated that in any post-
conviction proceeding, the defendant has only the rights
granted by the legislature. Ohio statutory law provides
that an indigent defendant who received the death pen-
alty is entitled to [**42] appointed counsel for filing a
motion for post-conviction relief, R.C. 2953.21(1)(1), and
the appointed counsel must be certified to represent de-
fendants charged with the death penalty under the rules
of superintendence. However, nowhere in R.C. 2953.21
has the legislature required the appointment of two attor-
neys for this purpose.

[*P58] Appellant has argued that a trial defendant
presenting the issue of mental retardation in the trial
court would have a right to two attomeys, whereas a
post-conviction defendant presenting the same issue
would only have one attomey. However, that is true of
any defendant presenting any factual issue to a trial court
under post-conviction relief, which is a statutorily cre-
ated meaningful corrective process, but certairrly not a
trial. Other differences pertain also like the inability of a
petitioner to raise ineffectiveness of counsel in post-
conviction and the fact that the petitioner does not have a
jury trial of the issue. It is siniply a different and statuto-
rily controlled protective process.

[*P59] To agree with the majority would be to
enlarge Sup.R. 20 [**43] not only beyond its words but
into an area reserved specifically for the legislature.

[*P60] This dissent does not speak to the wisdom
of providing two certified counsel for Atkins/Lort trial
court presetttations on post-conviction relief, and I am
acutely aware of the many fine reasons for doing so
raised by appellant's brief. However, I do not agree that
the appointment of two attorneys is either constitution-
ally required or appropriate under Ohio law without fur-
ther legislative action. I cannot find that a trial judge
abuses his or her discretion by applying the law of Ohio
as it currently exists.
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[*P61) Therefore, I would ovetrule assignment of appellant's evidence but on balance simply did not find it
error number seven. persuasive. Again, I would affirm.

[*P62] As to assignment of eaor number one, I be-
lieve that the trial court has given due consideration to

A-11



2006 Ohio 5076. *; 2006 Ohio App. LEXIS 4967, *

LEXSEE 2006 OHIO 5076

STATE OF OHIO, Respondent-Appellee, vs. RALPH LYNCH, Petitioner-
Appellant.

APPEAL NO. C-050914

COURT OF APPEALS OF OHIO, FIRST APPELLATE DISTRICT, HAMILTON
COUNTY

2006 Ohio 5076; 2006 Ohio App. LE.I'IS 4967

September 29, 2006, Date of Judgment Entrv on Appeal

NOTICE: [**]] THESE ARE NOT OFFICIAL
HEADNOTES OR SYLLABUS AIQD ARE NEITHER
APPROVED IN ADVANCE NOR ENDORSED BY
THE COURT. PLEASE REVIEW THE CASE IN
FULL.

PRIOR HISTORY: Criniinal Appeal From: Hanulton
County Court of Common Pleas. TRIAL NO. B-
9804522. State v. L.vnch, 2001 Ohio 3914, 2001 Ohio
App. LEXIS 5765 (Ohio Ct. App., Hamilton Counr),, Dec.
21, 2001)

Paee 1

[*P2] Lynch was convicted in 1999 of aggravated
murder and sentenced to death. In 2002 the United States
Supreme Court ruled in Atkins v. Vitginia nl that execut-
mg a mentally [**2] retarded person violates the pro-
scription against cruel and unusual punishment contained
in the Eighth Amendment to the United States Constitu-
tion. In 2003, Lynch presented an Atkins claim in a post-
conviction petition. Following a hearing, the common
pleas court denied the petition.

DISPOSITION: Affirmed.

COUNSEL: David H. Bodiker, Ohio Public Defender,
Kathryn L. Sandford and Richard J. Vickers, Assistant
State Public Defenders, for Petitioner-Appellant.

Joseph T. Deters , Hamilton County Prosecuting Attor-
ney, and William E. Brever , Assistant Prosecuting At-
tomey, for Respondent-Appellee.

JUDGES: MARK P. PAINTER. Judge.
HILDEBRANDT, P.J., concurs. (Judge Rupert A. Doan
was a member of the panel, but died before the release of
this decision.)

OPINION BY: MARK P. PAINTER

OPINION:

DECISION.

MARK P. PAINTER, Judge.

[*P1] Petitioner-appellant Ralph Lynch presents a
single assignment of error challeneine the Hamilton
County Comnion Pleas Court's judgment denying his
postconviction petition seeking relief froni his death sen-
tence because Ite was mental]y retarded. V.'e affimi.

nl (2002), 536 US. 304, 122 S. Ct. 2242,
153 L. Ed. 2d 335.

1. Tiee Menta7-Retardation Criteria

[*P3] In advancing an Atkins claim, the defendant
bears the burden of proving by a preponderance of the
evidence that (1) he suffers from "significantly subaver-
age intellectual functioning," (2) he has experienced
"significant limitations in two or more adaptive skills,
such as communication, self-care, and self-direction,"
and (3) the manifestations of mental retardation appeared
before the age of 18. n2

n2 State v. Lort, 97 Ohio St.3d 303, 2002
Ohio 6625, 779 N.E.2d 10/1, at P12.

[**3]

["P4] At the hearing on Lynch's A tkins claim,
Lynch and the state each presented expert opinion testi-
mony by a clinical psychologist. Lynch's expert con-
cluded that Lynch was mentally retarded, while the
state's expert concluded that he was not. Based on the
evidence adduced at the hearine, the trial court con-
cluded that Lytrch had failed to prove his claint.
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ing
A. Signifrcant^j•Subavera;e7ntellecnmlFunction-

[*P5] 7he Ohio Supreme Court has cautioned that
an IQ test score is merel- nne measure of intellectual
functioning that "alone [is] not _-,.`5cient to make a final
determination on [the mental-retardati^nl issue." n3
Nevertheless, the court lias declared that a hii-scale IQ
score above 70 gives rise to "a rebuttable presumpti,o
t)tat a defendant [is] not mentally retarded." n4

n3 Stave v. Lotr, supra. at P12.

n4 Id.

.[*P6] On an IQ test in 1999, after cc had been in-
carcerated for about a year awaiting trial, Lynch received
a full-scale score of 72. Thus, Lynch;,[**4] was pre-
sumptively not mentally retarded.

[*P7] Lynch attempted to rebut that presumption
witlt the testimony of Dr. Timothy L. Rheinscheld, a
mental-retardation specialist. Dr. Rheinscheld testified
that Lynch's IQ score should be adjusted by a standard
error of measurement of plus or minus five, to produce a
range between 66 and 77. And he noted that Lynch had
scored significantly below average on the arithmetic sub-
test.

[*PS] The experts testified to other niatters proba-
tive of Lynch's intellectual functionine. Lynch had lived
alone for 18 years and had worked for the same trash-
collection company for 19 years, repairing tires and pro-
viding roadside service and general labor. His work re-
cords showed that he had been a productive employee
and had been dependable in his attendance. His friends
and coworkers had considered him "slow," and he had
difficulty reading. But he had a good memory. And he
had once driven alone from Ohio to Oregon. Over the
years, Lynch had relied on friends and a credit counselor
to help him with matters such as managing his money,
maintaining his car, and making doctors' appointments.
He had also accumulated significant credit-card and loan
debt [**5] and had once been compelled to declare
bankruptcy.

[*P9] Dr. Rheinscheld conducted a three-hour
clinical interview with Lynch, and he reviewed various
documents. He testified that, although Lynch had per-
formed his job productively, he had worked best under
direct supervision at a job that a mildlymentally retarded
person could do. Dr. Rheinscheld stated that mildly men-
tally retarded people conmtonly lived independently, and
that while Lynch had lived alone, others had helped him
manage ntany routine activities. On cross-exantination.
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Dr. Rheinscheld conceded that few mildly nicntally re-
tarded people could match Lynch's efforts to conceal and
to avoid responsibility for his crinie. But he ultintately
concluded that Lynch "function[ed] in the [mild]y]men-
tally retarded range" of intelligence.

[*P10] The state's expert, Dr. W. Michael Nelson,
disagreed. He conceded that Lymch's IQ score should
have been adjusted by a standard error of rneasurement
of plus or tninus five, and that the adjustment positioned
Lynch in the "borderline" range of intelligence. But he
concludcd, based on Lynch's IQ score and the facts re-
vealed in the substantial documentation submitted in the
case, that [**6] Lynch was "not *** functioning in the
range of mental retar&tinn."

[*P11] The trial court crn:curred with Dr. Nelson,
The court found that Lynch's fuil-scale IQ score of 72
gave rise to the presumption that he ^+as nui nte:.xlly
retarded. But the court accepted that applying the stan-
dard error of measurement placed his IQ in a range be-
tween 66 and 77. The court acknowledged Lynch's fi-
nancial difficulties, the perception that he was "slow,"
and his reading limitations. But the court noted that he
had, for a substantial number of years, lived independ-
ently and held the same job, that he had been a depend-
able worker with excellent attendance, that he had a good
memon,, and that he had successfully planned, budgeted
for, and completed a solo cross-country trip. From this,
the court concluded that Lynch had failed to prove sig-
nificant subaverage intellectual functioning.

B. Significant Limitations in Adaptive Skills

[*P12] Much of the evidence probative of Lynch's
intellectual functioning was also probative of his adap-
tive skills. Dr. Rheinscheld's clinical interview with
Lynch included a test designed to measure adaptive be-
havior. And he again cited Lynch's need [**7] for direct
supervision at work, his need for assistance by others in
managing his routine activities, and his financial difficul-
ties. Dr. Rheinscheld conceded on cross-exanrination that
Lynch's adaptive skills could also have been adversely
affected by mental illness or his cultural environment.
And he acknowledgedthat Lynch had had few previous
contacts with the criminal justice system and few disci-
plinary problems at work or in prison. But he posited that
a structured ervironment, rather than fully developed
adaptive skills, accounted for the paucity of Lynch's rule
infractions. Based on the interview and the documents
submitted in the case, Dr. Rheinscheld found "sienifi-
cant" weaknesses in Lynch's "social skills," or abil îtv to
obey the law, and in his "functional academics," or abil-
ity to manage money.

[*P13] The trial court again agreed with Dr. Nelson
that the record did not support Dr. Rheinscheld's conclu-
sion. The court noted Lynch's limited prior contacts with
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the law and his ability to function well in prison. And the
court found that the limitations in Lynch's ability to man-
age money were not significant. Thus. the court con-
cluded that Lynch had failed to prove significant [**8]
limitations in his adaptive skills.

C. Onset Before Age 18

[*P14] Evidence that Lynch had manifested mental
retardation before the age of 18 was scant. A school re-
port classified Lynch as nientally retarded. But he did not
take an IQ test before the age of 18. He performed poorly
in school, was placed in special-education classes when
he was fifteen, and eventually dropped out. On this evi-
dence, Dr. Rheinscheld concluded that Lynch's mental
retardation had manifested itself before the age of 18.

[*P15] The trial court characterized the evidence
on this criterion as "sparse." And the court expressly
declined to make a finding, because its conclusion that
Lynch was not mentally retarded had rendered the crite-
rion "irrelevant."

H. W'eAfftrm

Paee 3

[*P16] An appellate court will not reverse a trial
court's deterniination of the issue of n ental retardation if
the determination was supported by reliable, credible
evidence. n5 We conclude that reliable, credible evi-
dence supported the trial court's deternvnation that
Lynch had not proved by a preponderance of the evi-
dence that he was mentally retarded. We, therefore, over-
rule the assignment of eaor and [**9] affirm the trial
court's judgment.

n5 State v. If%re (Feb. 4, 2005), 1stDist. No.
C-030485, 2005 Ohio 376.

Judgment affirmed.

HILDEBRrLM1DT, P.J., concurs.

(Judge Rupert R. Doan ivas a member of the panel, but
died before the release of th is decision)
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OPINION BY: Shaw

Page I

tion. His conviction was affinned by this court, see State
v. Murphy (June 26, 1991), 3rd Dist. No. 9-87-35, 1991
Ohio App. LEXIS 3014, unreported, as well as the Su-
preme Court of Ohio, see State v. Murphy (1992), 65
Ohio St.3d 554, 605 N.E.2d 884, cert. denied Murphy v.
Ohio (1993), 510 U.S. 834, 126 L. Ed. 2d 75, 114 S.Ct.
109. [**2] Murphy filed a petition for post-conviction
relief, which the trial court denied, and we affirmed. See
State v. Murphy (May 12, 1995), 3rd Dist. No. 9-94-52,
1995 Ohio App. LEXIS 1963, umeported, appeal not al-
lowed, 74 Ohio St. 3d 1405, 655 N.E.2d 184. Addition-
ally, Murphy sought habeas corpus relief in the federal
court system, but that case is being held in abeyance
pending the litigation before this Court.

[*P3] In 2002, the United States Supreme Court
decided Atkins v. Virginia (2002), 536 U.S. 304, 153 L.
Ed. 2d 335, 122 S.Ct. 2242, which held that the execu-
tion of mentally retarded criminals violates the Eighth
Atnendment's prohibition against cmel and unusual pun-
ishment. In Atkins, however, the Court left the deterrmv-
nation of whether a criminal defendant is mentally re-
tarded to the states. Id. at 317. Consequently, the Su-
preme Court of Ohio adopted a three-prong test in order
to detemiine whether a criminal defendant is mentally
retarded in order to avoid execution. Lott, 97 Ohio St.3d
at 305.

OPINION: Shaw, J.

[*P1] The defendant-appellant, Joseph D. Murphy,
appeals the July 30, 2004 judgment of the Marion
County Common Pleas Court determining that he is not
mentally retarded pursuant to the standard outlined by
the Supreme Court of Ohio in State v, Lott, 97 O17io St.3d
303, 779 N.E.2d 1011, 2002 Ohio 6625.

Procedural Histon:

[*P2] In September 1987, Murphy was sentenced
to death followin- his convictions for aggravated mur-
der. aggravated robbery, aggravated burglary, and extor-

[*P4] On August 21, 2002, Murphy filed a post-
conviction petition in the Marion County Court of Com-
mon Pleas arguing that he is mentally retarded pursuant
[**3] to the standard outlined in Lott and, therefore,
cannot be put to death because of the United States Su-
preme Court's decision in Atkins. In March, 2004, the
trial court held an evidentiary hearing on Murphy's
claim, and on June 30, 2004, the trial court deternuned
that Murphy was not mentally retarded and, subse-
quently, denied Murphy's petition for post-conviction
relief. It is from this judgment that Murphy appeals al-
leging one assignment of error.
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The Evidentiari- Hearirrg

[*P5] At the evidentiarv hearing to deternune
whether Murphy was mentallv retarded, both sides pre-
sented one expert witness. Murphy offered the testimony
of Dr. Caroline Everington, a special educator, who re-
searches and teaches in the area of mental retardation.
Conversely, the State presented Dr. James Sunbury, a
clinical psychologist, who specializes in several different
criminal psychological evaluations, including deternun-
ing whether defendants are conipetent to stand trial.

[*P6] In her testimony, Dr. Everington noted that
in order to be classified as mentally retarded according to
the definition established by the American Association of
Mental Retardation (AAMR), one must have [**4] (1)
significant subaverage intellectual functioning; (2) sig-
nificant deficits in adaptive skills; and (3) the condition
had to be manifested bzfore the age of 18. Accordingly,
while testifying Dr. Everington reviewed all six IQ tests
administered to Murphy when he was 18 years old and
younger, as well as Murphy's adaptive skills and whether
his mental condition was manifested before he reached
the age of 18.

[*P7] The first test administered to Murphy was in
1975 when he was 9 years old. Murphy scored an 86, but
Dr. Everington cautioned that the version of the test ad-
ministered to Murphy was out of date at the time he took
it. Dr. Everington testified that Murphy was given the
Wechsler Intelligence Scale for Children (WISC), which
was replaced in 1974 by the Wechsler Intelligence Scale
for Children-Revised (WISC-R). Consequently, Dr.
Everington concluded that this score was not a reliable
indication of Murphy's IQ because of the Flynn effect--a
phenomenon that increases people's IQ test score over
time as a test becomes out dated and more standardized.
In this case, Dr. Everington noted that the WISC was
approximately 28 years old; therefore, in her opinion, the
Flynn effect [**5] inflated Murphy's score.

[*P8] Second, Dr. Everington discussed the IQ test
that was administered to Murphy in 1978 when he was
13 years old. On this test, Murphy scored a 76. Dr. Ever-
ington testified that Murphy was given the proper IQ test
during the evaluation, i.e. WISC-R.

[*P9] Third, Dr. Everington testified to the next IQ
test, which Murphy took in 1979 when he was 14 years
old. Murphy scored a 54 on this examination, and Dr.
Everington noted that the original test administrator
stated in his report that Murphy's low score was not a
proper evaluation of his ability.

[*P10] Fourth, Dr. Everington reviewed the IQ test
results of the exanunation administered to Murphy in
1980 when he Ni•as 15 years old. Dr. Everingion again
testified that Murphy was given an out dated test, i.e. the
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original N4'ISC. Thus, Dr. Everington stated that Mur-
phy's high score, an 83, is not a reliable indication of Itis
true ability because of the Flytm effect.

[*P11] Fifth, Dr. Everington discussed the results
of the ]Q test administered to Murphy in 1981 when he
was 16 years old. On this test, Murphy scored a 76, and
Dr. Everington testified that the proper test was adminis-
tered. [**6]

[*P12] Finally, Dr. Everington examined the re-
sults of the IQ test given to Murphy in 19S3 when Mur-
phy recently tumed 18. Dr. Everington testified that the
proper exam was administered in this case, and Murphy
scored an 82. Dr. Everington testified that she was "trou-
bled" by this score because it did not seem to align with
Murphy's previous IQ scores. Moreover, Dr. Everington
attempted to retrieve the original protocols for this ex-
amination in order to determine if the test was scored
correctly; however, she was unable to locate the neces-
sary information.

:[*P13] In her conclusion as to whether Murphy
meets the first prong of the AAMR standard for mental
retardation, Dr. Everington found that Murphy's scores of
54 and 82 were likely outliers, i.e. numbers not statisti-
cally linked to the rest of the scores. Dr. Everington testi-
fied that, in her opinion, Murphy is functioning at a 75,
which is right on the border of mental retardation. Dr.
Everington noted that the inconsistency among Murphy's
IQ scores made it difficult to determine whether Mutphy
was within the mentally retarded ranee. The record
states:

Q: Now, we've gone through all of the
reports of the IQ j**7] tests that were
administered to Mr. Murphy both be-
fore he turned 18 and sonte after he
turned 18. What do those reports, in
their totality, tell you about Mr. Mur-
phy's intellectual functioning?
A: Those reports in their totality-again
this is a difficult case because it is not-
it is not a clean cut IQ scores, and
clearly in the cut off for mental retar-
dation. 17ou have some that are in that
range and some that are not. So it's--it's
really difficult to say with absolute cer-
tainty that his intellectual functioning
has consistently been in the mental re-
tardation range because of the caria-
tion of the scores.

Evidentiary Hearing Tr. at 74.
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[*P14] Next, Dr. Everington testified to Murphy's
deficient adaptive skills. Initially. Dr. Everington noted
tirat Murphvs evaluations testing did not include much
adaptive skills testing; therefore, there was limited in-
formation on which to base her assesstnent. Conse-
quently, in order to attempt to get an accurate opinion of
Murphy's adaptive skills, she had to talk with the indi-
viduals that were involved in Murphy's life prior to him
going to prison for murder. nl

nl Dr. Everington stated that it is conmionly
accepted that one may lose adaptive skills while
being in prison or on death row.

[**8]

[*P15] In her attempt to retrospectively evaluate
Murphy's adaptive skills, Dr. Everington talked with
Murphy's brother, grandmother, and his social worker, as
well as administered another test. Dr. Everington testi-
fied that Murphy's relationship with his social worker
yielded the best indication of his adaptive skills. In her
conclusion, Dr. Everington stated all of the people inter-
viewed indicated that Murphy was "slower than the other
kids." Moreover, Dr. Everington testified that, in her
opinion. Murphy's test score, coupled with the interviews
of close friends and family, indicated that Murphy meets
the second prong of the AAMR criteria for mental retar-
dation.

[*P16] Finally. Dr. Everington testified that Mur-
phy's problems began when he was a young child and
continually worsened as he grew older. In her conclu-
sion, Dr. Everington stated that even though Murphy's
wide range of IQ scores made it difficult to confidently
place Murphy within the mental retardation range, re-
viewing his adaptive skills score coupled vwith his IQ
scores indicated that Murphy's condition manifested
prior to the age of 18.

[*PI7] On cross-examination, the State highlighted
three points [**9] for the judge to consider when mak-
ing his determination of whether Murphy is mentally
retarded. First, the State pointed out that every time Dr.
Everington testified in a criminal case as to the issue of
mental retardation, she has found the defendant to be
mentally retarded. Second, the State noted that while Dr.
Everin.ton does do educational research in the field of
mental retardation. she is not a licensed psychologist and
cannot administer IQ tests or make an initial determina-
tion based on those tests whether someone is mentally
retarded. Finalh, the State hi^hliehted that throuehout all
of Murphy's IQ testing, beginning with his ]Q test in
1975 and continuint! until today. no psvchologist or psy-
chiatrist has ever concluded that Murphy was mentally
retarded.

Page 3

[*PI8] Conversely, the expert witness for the State,
Dr. Sunbury, reviewed the examination he administered
to Murphv prior to Murphy's niurder trial in 1987. Dr.
Sunbury stated that, in his opinion, Murphy did have
subaverage intelligence but his intelligence was not so
signifecantly subaverage to be diagnosed as mentally
retarded. In an IQ test administered to Murplty to assist
in Dr. Sunbury's detertnination of whether [**10] Mur-
phy was competent to stand trial, Dr. Sunbury opined
that Murphy's score, a 66, was not an accurate reflection
of Murphy's true intellect. Furthermore, Dr. Sunbury
testified that he believed Murphy's true IQ is between 70-
80. Admittedly, Dr. Sunbury testified that he did not per-
form any adaptive skills testing on Murphy, but he testi-
fied that an adaptive skills analysis was not necessary
unless Murphy's IQ was below 70. Moreover, Dr. Sun-
bury testified that while Murphy did not have an ex-
tended or complex vocabulary, he was able to converse
with Dr. Sunbury in an interview and during testing
without problems.

[*P19J Based on this testimony, the trial court
made the following findings of fact in concluding that
Murphy was not mentally retarded:

1. The Defendant does not possess sig-
nificantly sub-average intellectual func-
tioning which is a necessary require-
ment to be classified as being mentally
retarded.
2. Even though the Defendant-
Petitioner has been evaluated by eight
different psychologists, not a single one
has diagnosed him as being mentally
retarded.
3. Defendant-Petitioner's IQ has consis-
tently been found to be in excess of 70,
which provides {*`II] a presumption
that he is not mentally retarded.
4. After reviewing the tape recordings
of the interviews with the Defendant-
Petitioner, this Court cannot conclude
that the Defendant-Petitioner lacked
adaptive skills such as communication,
and self-direction. In fact, this Court
was impressed with Defendant-
Petitioners abilitv to communicate and
logically carry on a conversation with
police officers.
5. Any difficulties that the Defendant-
Petitioner possesses did have an onset
before age 18.

Judgment Entry at p. 3-4.
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.4ssigrmrent of Error

THE TRIAL COURT COAIMITTED
CLEAR ERROR WHEN IT DENIED
APPELLANT MURPHY RELIEF ON
HIS CLAIM THAT HE IS MEN-
TALLY RETARDED UNDER ATIiINS
V. VIRGIA'IA, 536 G.S. 304, 153 L. Ed.
2d 335, 122 S. Ct. 2242 (2002). APPEL-
LANT'S DEATH SENTENCE VIO-
LATES THE CONSTITUTION BE-
CAUSE HE IS IN FACT MENTALLY
RETARDED.

[*P20] The Ohio Supreme Court expressly held
that a defendant on death ro.v may litigate an Atkiru
claim to determine whether the defendant is mentally
retarded in a petition for post-conviction relief pursuant
to R.C. 2953.23(A)(1)(h) if the petition is filed within
180 days of the Lott decision. [**12] n2 Lott, 97 Ohio
St.3d at 307. R.C. 2953.23(A)(1)(b) states that a court
may not entertain a second petition or successive peti-
tions for post-conviction relief unless "the United States
Supreme Court recognized a new federal or state right
that applies retroactively to persons in the petitioner's
situation, and the petitioner asserts a claim based on that
right." R.C 2953.23(A)(1)(b). Accordingly, the Ohio
Supreme Court opined that raising an Atkins claim is
within the application and purpose of R.C.
2953.23(A)(1)(b). Lott, 97 Ohio St.3d at 306. We note
that Murphy's claim was filed within 180 days of the Lott
decision, and, therefore, is within the euidelines outlined
in Lott and R.C. 2953.23(A)(1)(b).

n2 Petitions filed later than the 180 days are
subject to the standards for untimely and succes-
sive petitions for post-conviction relief. Lott, 97
Ohio Sr.3d at 307.

[**13]

[*P21] In Lott, the Ohio Supreme Court adopted
the three prong test created by the AAMR to determine
whether a defendant was mentally retarded and barred
from execution pursuant to Atkins. Id. at 305. The Lott
court stated that the burden is on the defendant to prove
by a preponderance of the e% idence that he or she has (I)
significant subaverage intel)ecmal functioning; (2) sig-
nificant linvtations in two or more adaptive skills: and
(3) onset before the age of 18 in order to be diagnosed as
mentally retarded. Id. at 305 and 307. While IQ tests are
one of many factors to detemiine the defendant's niental
capability. they are not alone sufficient to niake a final
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deterniination. Id. Nevertheless. the Supreme Court of
Ohio held that "there is a rebuttable presun'tption that a
defendant is not mentally retarded if his or her IQ is
above 70." Id.

[*P22] In considering an Atkins claim, the trial
coun must conduct its own de novo review of the evi-
dence, which should include professional evaluations and
expert testimony, to determine whether the defendant is
mentally retarded. Id. at 306. Once the trial court makes
its determination [**14] of the defendant's mental status,
its decision will not be disturbed absent an abuse of dis-
cretion, See State r. Stallings, 9th Dist. No. 21969, 2004
Ohio 4571, at P5 ("We begin by noting that a trial court
has discretion to grant or deny a petition for post-
conviction relief. As such, this court will not reverse a
trial court's decision absent an abuse of discre-
tion.")(intema] citations omitted). An abuse of discretion
requires more than an error in judgment; it implies un-
reasonable, arbitrary, or unconscionable conduct by the
court. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217,
219, 5 Ohio B. 481, 450 N.E.2d 1140.

[*P23] After reviewing the extensive psychological
testimony provided by Dr. Everington and Dr. Sunbury,
we conclude that the trial court did not abuse its discre-
tion in determining that Murphy was not mentally re-
tarded. First, Murphy was interviewed by at least eight
psychologists since he was a child and no one has ever
diagnosed him to be mentally retarded. Second, an ex-
tensive review of the record shows that Murphy's IQ
scores were consistently above 70. Moreover, even his
lowest scores, a 54 in 1979 and a 66 in 1987, were dis-
credited by [**15] both expert Hitnesses. Third, Dr.
Everington, the defense expert witness, testified that
Murphy was functioning at an approximate IQ of 75,
which is within the mental retardation range but above
the score of 70 that the Ohio Supreme Court indicated
creates a reburtable presumption that the defendant is not
mentally retarded. Fourth, and perhaps most importantly
to the issue of subaverage intellectual functioning, Dr.
Everington further testified that "it's really difficult to say
with absolute certainty that his intellectual functioning
has consistently been in the mental retardation range
because of the variation of the scores."

[*P24] In conclusion, therefore, even if this Court
were to determine that the second and third prongs of the
Lort were met, we cannot conclude that the trial court's
determination that Murphy did not possess significantly
subaverage intelligence was unreasonable, arbitrary, or
unconscionable. Thus, the assignment of error is over-
ruled, and the determination of the trial court is affirmed.

Judgment Affirmed.

ROGERS and BRYANT..IJ., concur.
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OPINION: DECISION AND JOURN'AL ENTRY

This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:

BOYLE, Judoe.

[*PlI Appellant, Michael D. Stallings, appeals the
judgment of the Sunimit County Court of Common Pleas
denying his petition for post-conviction relief. This Court
affirms.

Pa_e I

[*P2] Appellant was convicted and sentenced to
death in 1998 for the aggravated murder of Rolisha
Shepherd during the commission of aggravated robbery
and aggravated burglary. A detailed description of Ap-
pellant's crime was given in State v. Stallings (2000), 89
Ohio St.3d 280, 2000 Ohio 164, 731 N.E.2d 159, which
affumed Appellant's death sentence. Appellant's attempts
[**2] to obtain post-conviction relief pursuant to R.C.
2953.21 were unsuccessful. See State v. Stallings (2000),
90 Ohio St.3d 1404, 734 ACE.2d 835. Thereafter, Appel-
lant filed a federal habeas corpus claim. While that case
was pending, the U.S. Supreme Court decided Atkins v.
I'irginia (2002), 536 U.S. 304, 153 L. Ed. 2d 335, 122 S.
Ctt 2242. In Atkins, the Court held that the Eighth
Amendntent prohibits the execution of inentally retarded
persons. Id. at 321. Appellant then filed a successor post-
conviction petition asserting that he is mentally retarded.
The federal court dismissed Appellant's habeas petition
without prejudice to allow him to litigate his Atkins claim
in state court.

[*P3] Appellant was granted an evidentiary hearing
on his Atkins claim by the trial court. The trial court
heard evidence on August 28, 2003 and September 4,
2003. Subsequently, the trial court denied Appellant's
petition on January 16, 2004, finding that Appellant had
failed to establish that the onset of his significantly
subaverage intellecmal functioning and significant limi-
tations in two or niore adaptive skills occurred before
Appellant reached [**3] the age of 18. Appellant timely
appealed, raising one assignment of error.

ASSIGNMEh'T OF ERROR

1.

"THE TRIAL COURT COMMITTED
CLEAR ERROR t4'HEN IT DEN'IED
APPELLANT RELIEF ON HIS CLAIM
LRdDER ATKINS V. NIRGINL9, 536 U.S.
304, 153 L. Ed. 2d 335, 122 S. Cr. 2242
(2002). APPELLANT'S DEATH SEN-
TENCE VIOLATES THE CONSTITU-
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TION BEC.ALISE HE IS IN FACT
MENTALLY RETARDED. U.S. COA'ST
AA9ENDS. P711. a7V; OHIO CONST. ART
1,§§ 9,IG."

[*P4] In his sole assignment of error, Appellant ar-
gues that the trial court erred when it found that Appel-
lant did not establish the onset of nilld mental retardation
by age 18. We disagree.

[*P5] We begin by noting that a trial court has dis-
cretion to grant or deny a petition for post-conviction
relief. State v. Elkins, 9th Dist. No. 21380, 2003 Ohio
4522, P5. As such, this court will not reverse the trial
court's decision absent an abuse of discretion. Id. Abuse
of discretion requires more than simply an error in judg-
ment; it implies unreasonable, arbitrary, or unconscion-
able conduct by the court. Blakernore v. Blakemore
(1983), 5 Ohio St.3d 217, 219, 5 Ohio B. 481, 450
N.E.2d 1140.

[*P6] In 2002, the U.S. Supreme Court ruled that
[**41 executing the mentally retarded violated the
Eighth Amendment of the U.S. Constitution. See Atkins v.
Virginia (2002), 536 U.S. 304, 153 L. Ed. 2d 335, 122 S.
Ct. 2242. However, Atkins did not set forth the proce-
dures to be utilized in making the determination of
whether an individual is mentally retarded. However,
following Athlns, the Ohio Supreme Court delineated the
procedures applicable to a claim of mental retardation.
See State v. Lott, 97 Ohio St.3d 303, 2002 Ohio 6625,
779 NE.2d 1011. The Court set forth three requirements
that must be met before a finding of mental retardation
could be made. Those requirements are as follows:

"(1) significantly subaverage intellectual
functioning,

"(2) significant liniitations in two or more
adaptive skills, such as communication,
self-care, and self-direction, and

"(3) onset before the aee of 18." Id. at
P12.

[*P7] The Court went on to hold that the defendant
bears the burden of establishing that he is mentally re-
tarded by a preponderance of the evidence. Id. at P21.
The Court noted tltat most statutes prohibiting the execu-
tion of the mentally retarded require a showing that the
individual's IQ is below [**5] 70. As such, a rebuttable
presumption is created that a defendant is not mentally
retarded if his IQ is above 70. Id. at P12. It is with this
general framework that we examine the decision of tlte
trial court.
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[*P8] The trial court first deternvned that Appel-
lant's 1Q was found to be above 70 on several different
occasions. Therefore, a rebuttable presumption arose that
Appellant was not mentally retarded. The trial court went
on to find that this presumption was rebutted with regard
to the first and second prong of the test set forth by Lott.
However, the trial court found that Appellant had not
rebutted the presuniption with regard to establishing the
onset of mental retardation before the age of 18.

[*P9] Neither party contests that the trial court ac-
curately detemiined that Appellant established that he
cutrently has significantly subaverage intellectual func-
tioning and significant limitations in two or more adap-
tive skills. However, Appellant contends that he pro-
duced sufficient evidence to prove by a preponderance of
the evidence that the onset of his mental retardation oc-
curred before the age of 18.

[*P10] On his behalf, Appellant presented two ex-
perts at [**6] the trial court evidentiary hearing. Dr. Luc
LeCavalier testified on Appellant's behalf as follows.
LeCavalier administered the Wechsler Adult Intelligence
Scale, Third Edition ("WAIS-III") to determine Appel-
lant's IQ. Appellant's composite full scale IQ was found
to be 74. LeCavalier noted that the WAIS-III has a stan-
dard error of measurement of four. He explained that this
meant that Appellant's IQ could be as low as 70 and as
high as 78. LeCavalier also administered the Scales of
Independent Behavior-Revised ("SIB-R") to detetxnine
whether Appellant's adaptive skills were deficient. He
went on to testify that Appellant was deficient in all three
major domains tested by the SIB-R and was deficient in
12 of the 14 subcategories that were tested. All of these
tests were administered when Appellant was 26 years
old. LeCavalier admitted that the only IQ test that was
performed prior to Appellant turning 18 indicated that
Appellant's full scale IQ was'76. However, the standard
error of measurement for the test administered wlren Ap-
pellant was 16 years old was six. Therefore, Appellant's
IQ could have been as low as 70 and as high as 82. Fi-
nally, LeCavalier was asked whether Appellant's [**7]
mental retardation was present before the age of 18. He
responded that "there's a lot of information that suggests
that the deficits were present in the period of develop-
ment."

[*Pl l] However, under cross-examination, his tes-
tiniony was equivocal as to whether Appellant was men-
tally retarded, stating, "it's impossible for me to rule out
niental retardation, and I tltink it would be unethical to
say that with 100 percent certainty that he does or does
not have mental retardation." Further, he indicated that
Appellant's IQ was also tested when he was 21 years old,
and those results placed Appellant's IQ in the range of 70
to 82 as well. LeCavalier admitted that Appellant was
not classified as mentally retarded as a result of the IQ
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test 11e was eiten 2t the aae of 21. LeCavalier also admit-
ted that Dr. Bendo. who x+as called to testify on Appel-
lant's belialf at his oriizinal rTial. did not classify Appel-
lant as mentallv retaraed. As such. LeC.avalier testified
that despite 1Q tests at the aee of 16. 2 i. and just prior to
trial. Appellant was never cl-assifted as mentally retarded.

[*P12] Dr. Jolv^ Fabian also testified on behalf of
Appellant at the trial coun evidentiary hearing. [`*8) He
administered an IQ test to Appellant, which resulted in a
fnll scale IQ of 72. He went on to testify that the standard
e;ror of measurement for the test he administered is four,
ieadins to an 1Q ranging from 68 to 76 based upon his
eaamination of Appellant. He also testified that Appel-
lant had major deficits in his adapt;ve fisnctioning. These
included having a diffrcult time having anpropriate inter-
personal relationships, developing appropriate work
sldlls, and lackine functional acadertvc skills. Addition-
ally, Dr. Fabian testiSed that Appellant was never spe-
cifically tested for mental retardation before the age of
1 S. He stated that upon his review of Appellant's IQ test
that was performed when Appellant was 16 years old that
Appellant definitely had adaptive behavior deficits prior
totheageof18.

[*Pl3) However, on cross-examination regarding
whether Appellant's retardation was present before the
age of 18, Dr. Fabian admitted that "no one utill ever
lmo>x, what [Appellant's] IQ was at that point[.] Further,
he aclsowled¢ed that his conclusion was simply that
mental retardation could not be ruled out.

[{P14] At the conclusion of the evidentiary hear-
ing. the trial [**9)' toun also indicated that it would re-
view the entire record for evidence relevant to the court's
determination of whether .Appellant had met his burden
in demonstrating mental retardation. As such. the trial
court was left with conflictinE testimony. Both experts at
the evidentian- hearing testified that Appellant met all
three prongs of the test developed by Lon. However,
both admitted that the only IQ test administered to Ap-
pellant before age 18 indicated that he was not mildly
mentally retarded, returning an IQ ranging from 70 to 82
once a standard error measurement is included. Further,
the esperts indicated that .Appellant was tested on three
prior occasions; the testine when .Appellant tvas 16 years
old, the testing «•hen Appellant was 23 years old., and the
testing done at the time of .Appellant's trialin order to
present evidenc,e of r.vticatine factors. None of the tluee
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doctors who had tested Appellant prior to Dr. Fabian and
Dr. LeCavalier concluded that .Appellant %\'as mentall%
retarded.

[*P1^] As a result. we cannot conclude that the
trial coun acted in an arbitrary. unreasonable or uncon-
scionable manner. The only scientific evidence presented
to the trial court indicated [**10] that Appellant's IQ
was above 70. Further, neither expert could state that the
onset of Appellant's mental retardation was before the
asre of 18. Accordinely, Appellant's sole assignment of
enor is overruled.

IIl.

[*P16] The judgment of the Summit County Court
of Common Pleas denying Appellant's petition for post-
conviction relief is affrrmed.

Judgment affrimed.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, Counry of
Summit. State of Ohio, to carry this judement into execu-
tion. A certified copy of this jotunal entry shall constitute
the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute the joumal entry of judzrnent, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App.R. 22(E). The Clerk of the Court of .Appeals is in-
structed to mail a notice of entry of this judgment to the
parties and to make a notation of the mailing in the
docket, pursuant to App.R. 30.

Costs taxed to Appellant.

Exceptions.

EDNA J. BOYLE

FOR THE COURT

SLABY, [**I1] P.J.

BATCHELDER, J.

CONCUR
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NOTICE: [**]] THESE ARE NOT OFFICIAL
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SUBSEQUENT HISTORY: Motions ruled upon by,
Remanded by State v. A%re, 106 Ohio St. 3d 1529, 2005
Ohio 5146, 835 N.E.2d 379, 2005 Ohio LEXIS 2116
(2005)
Appeal after remand at State v. Were, 2006 Ohio 3511,
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CountY, Ju1), 7, 2006)
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481, 761 N.E.2d 591, 2002 Ohio LEa7S 239 (2002)

DISPOSITION: Affirmed.

HEADNOTES: DEATH PENALTY - PROSECUTOR -
EVIDENCE

Page I

he was a scared outsider who was manipulated by the
ganes.

It was not improper for the state to introduce in the pen-
alty phase of a capital prosecution [**2] an audiotape of
the defendant's discussions with other inmates during a
prison riot, because the tape was offered to rebut the de-
fendant's mitigating factors that be was mentally retarded
and that he had only a minor role in the murder of a cor-
rections officer.

Providing a jury with a transcript of a tape recording is
permissible when necessary as a listening aid and when
the trial court gives appropriate instructions to the jury
that the transcript is not evidence.

COUNSEL: Mark E. Piepmeier, Lucasville Special
Prosecutor, and William E. Breyer, Assistant Special
Prosecutor, for Appellee.

H. Fred Hoefle and Chris It4cEvilley, for Appellant.

JUDGES: MARK P. PAINTER, Judge.
HILDEBRANDT, P.J., and SUNDERMANN, J., concur.

SYLLABUS: A jury does not have to find beyond a rea-
sonable doubt that a defendant is not mentally retarded
before the death penalty can be imposed; under state law,
mental retardation is an issue to be decided by the trial
court, and the Ohio Supreme Court's procedures in State
v. Lott, 97 Ohio St.3d 303. 2002 Ohio 6625. 779 N.E.2d
1011, for detemnining whether a defendant is mentally
retarded are unaffected by Blakelr i. Washington
(2004). 542 U.S. 296, 159L. Ed. 2d 403, 124 S.Ct. 2531.

It was not prosecutorial misconduct for the prosecutor to
mention prison gangs and their role in the murder of a
corrections officer: the prosecutor appropriately stated
that the defendant was a meniber and leader of one of the
gangs in an effort to rebut the defendant's argument that

OPINION BY: MARK P. PAIN'TER

OPINION:

DECISION.

N1ARK P. PAINTER, Judge.

[*P1] In April 1993, inmates rioted at the Southern
Ohio Correctional Facility in Lucasville, Ohio. On the
fifth day of the eleven-day riot, inmates killed Correc-
tions Officer Robert Vallandingham. Defendant-
appellant James Were was convicted in 1995 of one
count of kidnapping and two counts of aggravated mur-
der for his participation in Vallandingham's kidnapping
and death. We affirmed his [**3] convictions. But the
Ohio Suprenie Court reversed, holding that Were was
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deprived of a fair trial because the trial coutt failed to
hold a competency hearin_, nl

nl State r. ]d'ere, 94 Ohio Sr.3d 173, 2002
Ohio 481, 761 IJ.E.2d 591.

[*P2] After a second trial, a new jury again found
Were guilty of one count of kidnapping and two counts
of aggravated murder. The jury reconunended the death
penalty for the nturder convictions, and the trial court
again sentenced Were to death. We affirm.

I. The Case for Murder

[*P3] After the inmates surrendered and the riot
was officially over, authorities took over 5,000 photos
and 20,000 sa-rtples of physical evidence from the
prison. Despite this, no physical evidence relating to Val-
landingham's death remained. Because of the lack of
physical evidence, the state's case against Were consisted
almost completely of witness testimony and several
"tunnel tapes." The tunnel tapes were audio recordings
secretly made of the inmates during the riot. [**4]

[*P4] In sum, the state presented the testimony of
nine witnesses. The state presented Lieutenant Howard
Hudson of the Ohio State Highway Patrol, who was the
chief officer in charge during the riot, and Dr. Patrick
Fardal, the pathologist who conducted the autopsy on
Vallandingham. The state also called as witnesses sis
inmates who were either in the prison during the riot or
incarcerated with Were after the riot. Finally, the state
presented Mark Piepmeier, the Lucasville Special Prose-
cutor, who testified about previous statements made by
Were when he had testified in other Lucasville prosecu-
tions.

[*P5] Lieutenant Hudson testified that in April
1993 he was the Sergeant supervisor of the Office of
Investigative Services for the Ohio State Highway Patrol.
Hudson explained that the Ohio State Highway Patrol
had the authority and responsibility to investigate of-
fenses that occurred on state-owned property, which in-
cluded the state penal institutions.

[*P6] Hudson testified that, in 1993, the Lucasville
prison was the state's maximum-security institution. The
riot began shortly after 3:00 p.m. on April 11, 1993.
Hudson arrived on the scene at about 6:00 that night, and
[**5] except for goine home once to shower and chanae
clothes, he was "onsite 24 hours a day for the entire
eleven days of the riot."

[*P7] Hudson testified that, soon after the start of
the riot, the inmates had taken over the entire L-cotnplex.
also called L-block, of the prison. L-cornplex contained
eight cellblocks, and each cellblock contained 80 cells.
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The inmates also had taken control of the gvmnasium
and the recreational yard. When Hudson arrii-ed, several
hundred inmates were outside in the yard, and about four
hundred were inside L-block. The inmates held twelve
correction officers as hostages, including Vallanding-
ham.

[*P8] Prior to the riot, three main gangs existed in
the prison. The largest and most powerful gang was the
Muslitns. They numbered about 90, and their leaders
included Carlos Sanders, also knowit as Hasan, Stanley
Cummings, Leroy Ellmore, and James Were. The second
largest gang was the Aryan Brotherhood, a white su-
premacv group headed by George Skatzes and Jason
Robb. The Aryans had about 60 members. Other Aryan
leaders included Roger Snodgrass, Tramp Johnson, and
Jesse Bocook. The third and smallest gang of about 20
members was the Black Gangster Disciples, [**6] led
by Anthony Lavelle. Despite the existence of the three
gangs, the majority of inmates did not belong to any
gang.

[*P9] The Muslims initiated the plan of April 11 to
revolt and take over a part of the prison. But once the
rebellion began, the other gangs apparently seized the
opportunity and joined in. Inmates testified that each of
the three gangs quickly staked out separate territory
within L-block and held their own hostages. The gangs
controlled who came and went within their secured areas.

[*P10] Hudson testified that, in the evening of the
first day of the riot, the inmates placed five dead bodies
in the vard, all inmates. The inmates also placed two
severely injured inmates in the yard and released four of
the twelve corrections officers, each of whom had severe
head injuries. Late in the evening of the first day, the
inmates in the vard were surrounded by authorities and
taken back into the pan of the prison not under inmate
control.

[*PI1] Early in the second day of the riot, the in-
mates placed a sixth inmate body out in the yard. Hudson
testified that communication with the inmates began
shortly after the inmates took control, but that organized
negotiations [**7] did not begin until the second day.
Also on the second day, the power and water were tumed
off inside L-block.

[*P12] Underneath the entire L-complex lay large
tunnels that contained all the plumbing and electrical
wiring for each individual cell above. Authorities main-
tained control of these tunnels throughout the riot. On the
second dav, with the hope of locating the hostages and
launching a rescue mission, SWAT members placed
Ohio State Highway Patrol listening devices i n crevices
below the cells. Hudson testified that this equipment--
small body-wire packs with microphones--was not very
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sophisticated, and that the batteries had to be changed
every two or tluee ltours.

[*P13] Shortly after this equipntent was installed,
the FBI supplied more sophisticated equipn ent. The FBI
had high-speed silent drills and "spike nvkes" the size of
a pencil eraser. T'he FBI equipnient did not require bat-
teries, and the line frotn the microphone plugged directly
into a tape recorder. The FBI set up ten separate listening
stations under L-complex. Hudson testified that a total of
591 90-minute tapes, later called the tunnel tapes, were
recorded during the riot.

[*P14] Despite the obvious [**S] differences in
philosophies, the leaders of the separate gangs worked
together during the riot to negotiate with prison officials.
Prison officials spoke with a number of different inrtates
throughout the negotiations.

[*PI5] Hudson testified that they first spoke with
an inmate named James Bell, a Muslim. They then spoke
with Skatzes, a captain in the Aryan Brotherhood. Addi-
tionally, they spoke to Lavelle, the leader of the Black
Gangster Disciples. Near the end of the riot, prison oiYi-
cials dealt with Robb, the co-director of the Aryans.

[*P16] On April 14, the fourth day of the riot, the
public information officer for the Department of Correc-
tions made a statement to the media in response to a
question about tltreats from the inmates. She stated that
there had been threats made throughout the riot, but that
threats were a standard part of negotiations. According to
Hudson, the media spin placed on her statement made it
sound as if the authorities did not take the inmates seri-
ously. The inmates, who were following the news on
battery-operated televisions and radios inside the prison,
became very angry.

[*Pl7] The next morning, shortly after 9:00 a.m.,
Skatzes, who [**9] was handling negotiations at that
time, told prison officials that if they did not tum the
water and power on by 10:30 a.m., the inmates would
kill a guard. Authorities did not tunr the power or water
on. At 11:10 a.m., four masked inniates carried out into
the yard the dead body of Vallandingham wrapped in
sheets and blankets.

[*P18] Fardal, the forensic pathologist who per-
formed the autopsy on Vallandingham, estimated that
Vallandingham was killed sometinie in the moming of
April 15, 1993. He also testified that Vallandingham had
died by ligature strangulation.

[*P19] During Officer Hudson's testimony, the
state played for the jury two of the tunnel tapes. The first
tape. number 61, was recorded on the moming of April
15, 1993. from 8:07 until 8:52. The second tumtel tape,
number 32, "as recorded on April 17. 1993, from 11:30
a.m. to 12:4i p.m.
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[*P20] The quality of the tapes was poor, due to
the acoustics of the prison and background noise. As an
aid, the court allowed the jury to have nanscripts of the
tunnel tapes that were prepared by Officer Hudson and
other investieators.

[*P2l] Before trial, Were had objected to the jury
having the transcripts of [**10] the tapes while listen-
ing to them. The court initially sustained Were's objec-
tion. It stated that the transcripts prepared by Hudson
would not be admitted. The court then ordered the court
reporter to listen to the tapes and make new transcripts.

[*P22] A few days later, the court reporter testified
that she had listened to the tapes five or six times and
created new transcripts. She stated that she had worked
with Hudson to identify the voices. She testified that the
tapes were very difficult to hear and understand, and that
portions of her transcripts differed from those of Hudson.
She also stated that she felt that, given the short time she
was given to create the transcripts, they did not "meet a
standard that I'm used to as a court reporter."

[*P23] The court then reversed its earlier decision.
It decided to admit the transcripts created by Hudson as
an aid for the jury. At trial, when the jury listened to the
tapes, the court told the jury that the tapes were the evi-
dence and that the transcripts were not. The court told the
jurors that the transcripts were given to them only to help
them to understand the tapes. The court also instructed
the jurors that if there [**11] was a discrepancy be-
tween a transcript and the tape, they were to rely only on
the tape.

[*P24] At trial, Hudson testified that he had lis-
tened to the tapes at least several dozen times in the ten
years since the riot and had worked with other investiga-
tors to identify the voices on the tapes. Hudson also testi-
fied that he was personally familiar with the voices of
Were, Lavelle, Robb, Cummings, Snodgrass, and
Skatzes. He also testified that investigators had listened
to the tapes with several different inrnates who had
helped to identify the voices. Hudson testified that he
and other investigators had spent "months and months, if
not years" creating the transcripts. He stated that it was
an "ongoing, lengthy process throughout the investiga-
tion and then throughout the other hearings and trials."
He testified that the transcripts were a reasonably fair,
true, and accurate account of the tapes.

[*P25] On tape 61, recorded the morning that Val-
landingham was killed, the inmate leaders discussed kill-
ing one of the prison guards. On the tape, Were de-
scribed hinuelf as a hardliner and ureed the others to be
firmer in the negotiations. Were said, "We give a certain
time, a certain [**12] time. If it's not on in a certain
time, that's when a body goes out."
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[*P26] The state played for the jury the second
tunnel tape. nuniber 32, which was recorded on April 17.
1993, from 11:30 a.m. to 12:45 p.m. This was several
days after \rallandingham had been killed. On the tape, a
recording of another meeting of the innrate leaders, Were
argued that the hardliners should control the negotia-
tions.

[*P27] Were said, "If everybody can recall when
we first started to see improvement in here, wlren we sent
an officer out there, that is when we started to get to see
some improvement. * * * When that officer went out
there, that body went out tlrere, that is when they began
to see that we is serious, because all along they said that
we are not serious. * * * It has been turned over to the
hardliners, tlren when that body was still out there, that is
wlten we staned receiving some benefits."

[*P28] Were continued, "They trust the hardliner
because that is when they sent our stuff in cause they
seen we was not bullshitting. I am putting it just like this
(inaudible) now if we have to throw another body, it will
let people krtow the hardliners will put their foot down
and (inaudible) [**13] do we have to, no, I don't want
to kill another guard. Do you know why, cause what I
think. I don't give a damn you understand if some of the
hostages die slow, or die at all, if I have to die, or we
have to die, so I feel then if I cut off a mati s fingers, I
will cut the man's hand off and go out there and say now,
I am going to let you know we ain't interested in killing
your hostages. They'll die slow, since you all want to
play games."

[*P29J A short time later, Were said, "They only
respect fitmness. That is the only thing they going to
respect. * * * I don't give a damn if it has to be on na-
tional TV, for them to see me personally, cut one of them
dudes hands off and give it to them and spit it out of my
mouth for them to know how serious I am about what we
believe in. I don't care nothing about no electric chair. I
don't care nothing about no other case. I care about what
the people and only about the people in here. We got
what they want and they got what we want. * * * See if
you don't put a hardliner on, or we don't stand firm and
work together, we are not going to achieve what we are
trying to achieve."

[*P30] Hudson testified that the quality of tunnel
tape [**14] 32 was better than nuniber 61, but that it
Nvas still difficult to understand. He testified that the tran-
script would ]telp the jury to decipher the voices on the
tape. He stated that the transcript was a fair, true, and
accurate rendition of the comrersations on the tape. Be-
fore playing the tape, the coun aeain told the jury that
the tape was evidence but that the transcript was not, and
that the transcript was provided only to assist the iury in
understandinc the tape.

II. Inntate IVirnesses
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[*P31] Steve Macko testified that when the riot be-
gan, he heard, antid the conunotion, Officer Vallanding-
ham order all the inmates into tlteir cells. Macko then
saw \%allandingharn go to the phone and eventually lock
himself in the officers' ba,hroom. After Vallandinghatn
secured himself in the bathroom, imnates succeeded in
breaking into the cellblock.

[*P32] Macko testified that Skatzes went to a con-
sole and opened up the cell doors, freeing all the prison-
ers in that cellblock. Macko came out of his cell and
watched as Were and other inmates took a metal desk
and began battering the door to the bathroom containing
Valiandingham. After numerous blows with the desk, the
inmates broke [**15] through the bathroom door.
Macko saw Were, Reginald Williams, and several others
remove Vallandingham from the bathroom, handcuff
him, and lead him away. Macko testified that he never
saw Vallandingham again.

[*P33] Reginald Williams, a Muslim, testified that,
during the early part of the riot, he was instructed by
Sanders to see if any corrections officers remained in L-
1. On his way to L-1, he saw inmates beating on a bath-
room door. The inmates told him that a corrections offi-
cer had barricaded himself in the bathroom. Williams
testified that he told the inmates to stop beating on the
door, and that he went to the door and asked who was
inside. Vallandingham identified himself. According to
Williams, he gave Vallandingham his word as a Muslim
that if he came out, nothing would happen to him. Val-
landingham came out.

[*P34] Williams testiGed that one inmate hit Val-
landingham in the back of the head, and that other in-
mates took his keys and watch. Williams testified that he,
Were, and Sanders took Vallandingham out of the bath-
room and escorted him to the L-6 shower area. They
handcuffed him and put a sheet over his head.

[*P35] Williams also testified that, before [**16]
the riot, Were was considered one of the leaders of the
Muslims in the prison. During the riot, Were wore a
striped referee's sltirt, signifying that he was allowed
access to any area controlled by the prisoners.

[*P36] Williams testified that, during the riot, he
acted as a security guard for Sanders and escorted Sand-
ers to the meeting of the inmate leaders held on the
morning of April 15. According to Williams, Were was
at the meeting, and after it ended, Were was "pretty hy-
per." Williams testified, "He was talking about that he
would do it, he would take care of it, and hardliners was
going to take over."

[*P37] Williams further testified that, after the riot.
he was sent to a prison in Mansfield, Oltio. In J une 1993,
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Williams and Were were transported toeether from
Mansfield back to Lucasville. As they approaclted the
prison in Lucasville, Williants noticed that Were looked
worried. Williams asked 14?ere what was bothering him.
Were whispered to Willianis, "I think they know I killed
that guard."

[*P38] Roger Snodgrass testified that, throughout
the riot, he was chief of security for the Aryan Brother-
hood. In that position, Snodgrass attended most of the
meetings of [**17] the inmate leaders. He testified that
he was at the meeting of the leaders on the mornine of
April 15, 1993. According to Snodgrass, Were was one
of the hardliners who wanted to kill a corrections officer
to show that the inmates were serious. Snodgrass testi-
fied that a vote was taken, and that Were voted, along
with everyone else, to kill a corrections officer. The
leaders also derided that Vallandingham would be the
guard to be killed, because he had seen Sanders and
Cummings kill another inmate when the riot started.

[*P39] Thomas Taylor testified that, during the
riot, the Muslims locked him in his cell for his own pro-
tection. While in his cell, Taylor could see the correc-
tions officers that the Muslims held hostage, including
Vallandingham. Taylor testified that, at a certain point
during the riot, many inmates became upset at a state-
ment made by a prison spokeswoman. The inmates said
that they had to show some force and had to show what
they were willing to do. Soon after that, Taylor saw
Were and another man come to Vallandingham's cell,
take him out, and lead him away. Tavlor testified that, a
short time later, he heard that an officer had been killed.

[*P40] Sherman [**l8] Simms testified that, dur-
ing the riot, the Muslims controlled the area containing
his cell, so he stayed in a different area. On the mornine
of April 15, a Muslim inmate named Artiste allowed
Simms into his cell for a few rrtinutes to collect some of
his personal belongings.

[*P41] To leave his cell area, Simms had to walk
by the shower, where he noticed a crowd of people.
Simms testified that, as he approached the shower area,
he saw Were standing with his back to him and watching
what was going on in the shower. As Simms walked by,
Were tutned around, saw Simms, and asked hini what he
was doing in the area. Simms told Were that Artiste had
let him in, and Were confimied that with Artiste. While
that exchange took place. Simms looked into the shower
and saw that a person was beine straneled. Simms testi-
fied that he first saw two people choking the person with
a rope. He then saw an individual put a weioht bar
aeainst the person's throat.

[*P42] Were then told Sitruns that he would have
to help carry the body out. Were directed the intnates to
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wrap the body in sheets. Sintnis and tltree otlter inmates
carried the body out to the recreation yard.

[*P4,] Cltarles Austin testified [**19] tltat he met
Were in 2001 when they were botlt in prison in 1'oungs-
town, Ohio. The two had numerous conversations while
in their cells and in the recreation area. Austin testified
that Were told him that he was the one who had kid-
napped, robbed, and killed Officer Vallandingham. Were
stated that he had strangled Vallandingham, and that
Sanders had instructed him to carry the body out to the
yard.

[*P44] Finally, Mark Piepmeier testified that he
was the lead special prosecutor for crimes committed
during the Lucasville riot. Piepmeier said that Derrick
Cannon was an inmate indicted for crimes committed
during the riot, and that Were had testified at Cannon's
trial on his behalf. According to Piepmeier, Were testi-
fied that he was present when Vallandingham was killed.

[*P45J In his defense, Were presented the testi-
mony of four inniates. Thomas Blackmon testified that,
in the year after the riot, Sherrnan Simms and Reggie
Williams had each separately told him that the state was
pressuring them to say that Were was involved in Val-
landingham's death.

[*P46] Gregory Durkin, a member of the Aryan
Brotherhood, testified that at one point during the riot he
was with Skatzes while [**20] Skatzes was on the
phone with the negotiators. Anthony Lavelle handed
Skatzes a note to read to the negotiators, informing them
that the hardliners were taking over. Durkin testified that
he attended all the meetings of the inmate leaders as se-
curity for Skatzes, except for several meetings where he
had to wait outside the door. He testified that there was
never a vote to kill a guard, and that he did not consider
Were to have been one of the hardliners.

[*P47] Brian Eskridge testified that, before and
during the riot, he was a Gangster Disciple, which was
similar to a Black Gangster Disciple. He testified that
after the prison spokeswoman made the statement that
enraged the inmates, Lavelle told him that they needed to
kill a corrections officer to show that they were serious.
Eskridge did nothing at the time. The next day, he heard
that Vallandingham had been killed. According to
Eskridge, the day after the killing, Lavelle was angry at
him for not participating in the killing. As punishment,
Lavelle had Eskridge beaten up.

[*P48] Aaron Jefferson also testified that, before
Vallandingham was killed, Lavelle had approached him
about killing a guard.

["P49] The final [**21] witness called by Were
was Lieutenant Hudson. Hudson explained that tunnel
tape 60 was recorded on April 16, 1993, from 12:11 a.m.
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to 8:36 a.nt. liudson also testified that the transcript for
tape 60 was prepared in like mamier with the transcripts
for tapes 61 and 32. The tape was played and the jury
was given the transcript. The trial court again told the
jury that the tape was the evidence, and that the transcript
was only an aid.

[*P50) On the tape, the inmates discussed their
grievances with the prison administration and their goals
for the negotiations. Lavelle said to another inmate, "You
niust understand now where George, Robb, and I, we
have to concem ourselves now, with we're going to wind
this thing up with our own safety, and especially with us
keeping off that death row over there about that guard
getting offed. I don't care about the inmates, cause they
are going to say we did it."

IIL Alental Retardatiott - A Ju{p Question?

[*P51] In this appeal, Were advances twenty-four
assignments of error. In his first and twenty-third as-
signnients, Were argues that the jury should have partici-
pated in the determination of whether he was mentally
retarded.

[*P52] [**22] In Atkins v. Virginia, the United
States Supreme Court held that an execution of a men-
tally retarded crinvnal is a cruel and unusual punishment
prohibited by the Eighth Ameadment. n2 In State r. Lott,
the Ohio Supreme Cotnt established procedures for de-
termining whether an individual is mentally retarded for
putposes of escaping execution. n3

n2 Atkins v. Virginia (2002), 536 U.S. 304,
153 L. Ed. 2d 335, 122 S. Ct. 2242.

n3 State v. Lott, 97 Ohio St.3d 303, 2002
Ohio 6625, 779 N.E.2d 1011.

[*P53] First, the Lott court adopted a three-part
definition of mental retardation. The definition requires
(1) significantly subaverage intellectual functioning; (2)
significant limitations in two or more adaptive skills,
such as communication, self-care, and self-direction; and
(3) onset of the dysfunction before the age of 18. n4 The
court also held that the defendant bears the burden of
establishing that he or she is mentally retarded by a pre-
ponderance of the evidence. n5

n4 Id. at P12.
[**23)

n5 Id at P21.
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[*P54] The Lotr court tlten decided that niental re-
tardation is a factual issue that should be resolved by the
trial court. The court further held that a trial court should
conduct a de novo review of the evidence, including pro-
fessional evaluations of the defendant. The trial court
should then make written Gndings giving its rationale for
its finding on the issue of mental retardation.

[*P55] The Lott court specifically held that "these
ntatters should be decided by the court and do not repre-
sent a jury question. In this regard, a trial court's ruling
on mental retardation should be conducted in a nianner
comparable to a ruling on competency (i.e., the judge,
not the jury, decides the issue)." n6

n6 Id. at P18.

[*P56] In Blakely v. Washington, the United States
Supreme Court held that a trial court cannot enhance a
penalty beyond the statutory maximum based on any
factors other than [**24] those on which the jury has
found the defendant guilty. n7

n7 Blakelv v. Washington (2004), 542 U.S
196,159 L. Ed. 2d 403, 124 S.D. 2531.

[*P57] Were notes that the jury did not make any
finding concerning whether he was mentally retarded.
Instead, the trial court followed Lott and held a mental-
retardation hearing. The court found that Were had not
proved by a preponderance of the evidence that he was
mentally retarded. After the jury found the existence of
the appropriate aggravating circumstances and recom-
mended the death penalty, the trial court adopted that
recommendation as its sentence.

[*P58] Were argues that if a jury had found that he
was mentally retarded, he could not have received the
death sentence. Therefore, Were contends that non-
retardation was an essential fact that the jury should have
decided before the court could have imposed a lawful
death sentence.

[*P59] But Were misconstrues Blakelp. The court's
finding of non-retardation did not enhance Were's pen-
alty. The finding [**25] of non-retardation simply
meant that there was nothing to prevent the court from
imposing the maximum penalty of death. The issue of
retardation can affect a sentence onlv by mitigatin¢ it. It
can never enhance it.
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[*P601 To follow Were's logic, for a court to int-
pose the death penalty, a jury would have to 5nd beyond
a reasonable doubt that a defendant was not mentally
retarded. This would be an almost itnpossible burden. It
would be especially difficult when a defendant, such as
Were, refused to take any tests or to speak with any pro-
fessional sent to evaluate him.

[*P61] y^7e conclude that the procedures set forth in
Lott for deterrnining whether a defendant is mentally
retarded are unaffected bv Blakeli•. Under Lott, a court,
not a jury, should decide whether a defendant is mentally
retarded. Therefore, we overrule 'Kere's first and twenty-
third assignments of error.

II: Menta!-Retardation Hearing

[*P62] In his second assignment of error, Were ar-
gues that the trial court's findine that he was not mentally
retarded was based upon insufficient evidence and was
contrary to the manifest weight of the evidence.

[*P63] After the jury found Were [**26] guilty of
kidnapping and aggravated murder, the court held a hear-
ing to determine whether Were was mentally retarded.
Were admitted the N-ideotaped testimony of Jacalyn
McCullough, a prison teacher with a special-education
background who had worked with Were while he was
incarcerated.

[*P64] McCullough testified that all students in the
prison took tests to initially assess their academic level.
She said that Were tested in the lowest of three classifi-
cations, and that in reading, math, and writing, he func-
tioned at approximately a second- or third-grade level.

[*P65] McCullough testified that she worked with
Were for over a year, and that he was a hard-working
and conscientious student during that time. But despite
his hard work, Were was not able to advance much and
found even simple assignments fiustrating.

[*P66] McCullough testified that Were had trouble
comprehending and retaining abstract concepts. She said
that Were was never able to do work at a level that
would have allowed him to pass the pre-GED test, which
was essentially a sixth-grade-level test. She further testi-
fied that she believed, based on Were's comprehension
and reading ability, that in a normal [**27] school set-
tine he would have been a special-education student. She
also believed that he would have been considered devel-
opmentally handicapped.

[*P67] Were also introduced the transcripts of pre-
vious testimony given by Daniel Coleman, Danny Grant,
and John William Harris. All three were inmates with
Were at various times.

[*P68] Coleman testified that he helped Were with
his school work. He testi5ed thai Were had trouble un-
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derstanding directions and remembering explanations.
He also said that Were had asked him to explain legal
papers that he received while in prison.

[*P69] Grant and Harris both testified that they
helped Were with his legal filings. Grant said that Were
had difficulty understanding explanations and needed
things repeated before he understood. Harris testified that
he had to explain things to Were several times before he
understood. He also said that Were would sometimes ask
the same question five minutes after getting an answer.
Grant said that lie would draft Were's legal motions, and
that Were would simply copy the motions in his own
handwriting.

[*P70] Were called Dr. David Hanuner, a psy-
chologist and expert on mental retardation, Hammer
[**28] stated the three-part definition of mental retarda-
tion. Hammer explained that, in general, an IQ score
around 70 qualified a person as mentally retarded. Ham-
mer testified that Were had taken two IQ tests as a child.
When he was seven, Were scored a 69. When he was
twelve, Were again scored a 69.

[*P71] Hammer testified that, based on McCul-
lough's testimony, he thought that Were had sub-average
ability in several adaptive behaviors. Specifically, Ham-
mer noted Were's difficulty in reading comprehension
and his inability to do simple tasks, such as make change
for a dollar. Hammer testified that, in his opinion, Were
was mildly mentally retarded.

[*P72] Dr. Timothy Rheinscheld, a clinical psy-
chologist with a specialization in mental retardation, also
testified on Were's behalf. Rheinscheld testified that, in
his opinion, Were was mentally retarded. Rheinscheld
testified that his opinion was based on the two IQ scores
of 69 measured before Were was 18. He also based his
opinion on deficits in Were's adaptive behavior as re-
vealed by McCullough's testimony and by Were's prison
record.

[*P73J On cross-exarnination, both Hannner and
Rbeinscheld testified that the type of IQ [**29] test that
Were took as a cMld was the Stanford-Binet. Both testi-
fied that the Wechsler test was the current standard IQ
test. Both ack-nowledged that, on the Wechsler test, a
score below 70 was considered mentally retarded, but
that on the Stanford-Binet test, a score below 68 was
considered mentally retarded. Both also acknowledged
that claims of cultural bias had been made against the IQ
tests administered when Were was a child. These charges
had led to changes in the tests and to the adoption of the
adaptive-behavior aspects of the mental-retardation defi-
nition.

[*P74] The state presented only one wimess at the
mental-retardation hearinc. Dr. Michael Nelson, a clini-
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cal psychologist. testified that, in l is opinion, Were was
not mentally retarded.

[*P75] Nelson testified that on the Stanford-Binet
test, a person with a score of 69 would not be classified
as mentally retarded. He also testified that concerns
about cultural bias within the IQ tests had led to the
adoption of the other factors to determine mental retarda-
tion. Nelson stated that cultural bias tended to depress
the IQ scores of minorities such as Were. Nelson also
stated that most of the IQ test scores had [**30] a mar-
gin of error of plus or minus five points.

[*P76] Nelson further testified that he did not find
that Were had any serious deficits in adaptive function-
ing. Nelson noted that Were was considered a leader in a
prison gang, and that he had "somewhat stable work
functioning over three years" while out of prison.

[*P-77] The trial court found that Were had not
proved by a preponderance of the evidence that he was
mentally retarded. The trial court stated that Were's IQ
scores of 69 were unreliable, given the cultural bias of
the tests at the time Were took them. The court also said
that even if the test scores were reliable, a score of 69
was not indicative of mental retardation. In its written
findings, the court noted that Were had risen to leader-
ship positions while in prison. The court also found that
Were was articulate in court and wrote and presented
numerous motions. Finally, the court found that Were
had "no significant limitations in communication, daily
living skills and socialization."

[*P78] An appellate court will not reverse a trial
court's finding on mental retardation provided that there
was credible and reliable evidence supporting the trial
court's [**31] conclusion. n8

n8 See State v. Hicks (1989), 43 Ohio St.3d
72, 79, 538 N.E.2d 1030; State v. Williams
(1986), 23 Ohio St.3d 16, 19, 23 Ohio B. 13, 490
N.E.2d 906.

[*P79] All three experts agreed that, at the time
that Were took the IQ tests, the tests were culturally bi-
ased against minorities. Nelson testified that the effect of
this bias would have been to artificially lower a nvnor-
itys score. All three experts agreed that any ]Q test
would like]y have a margin of error of about plus or mi-
nus five points. Nelson testified that 1',•'ere's two test
scores of 69 were not scores reflecting mental retarda-
tion.

[*P80] Nelson testified that finding a serious defi-
ciencx in adaptive behaN ior required more than just an-
ecdotal evidence. He noted that Were not only was a
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niember of the Muslim prison gang. but had a position of
authority in the gang. Nelson also stated that Were was
involved in writing motions for the court and was able to
comprehend the impact of his statements.

[*P81] We [*"32] conclude that there was credi-
ble and reliable evidence to support the trial court's find-
ing that Were was not mentally retarded. Therefore, we
overrule Were's second assignment of error.

IV. Juq, Instruction on Death Penalty

[*P82] In his third assignment of error, Were con-
tends that the trial court erred when it did not instruct the
jury that the death penalty was riot an option if the jury
found that Were was mentally retarded.

[*P83] As we have previously discussed, the Ohio
Supreme Court in Lott established procedures for deter-
mining whether a defendant is mentally retarded. The
trial court followed the Lott procedures. The court found
that Were was not mentally retarded. It was not an issue
for the jury to determine. Therefore, there was no reason
for the court to instruct the jury that the death penalty
was not an option if it found Were to be mentally re-
tarded.

[*P84] We note that the trial court did allow the
jury to consider Were's claim of mental retardation as a
mitigating factor in the penalty phase. And the court told
the jury that before it could recommend the death pen-
alty, the state had to prove beyond a reasonable doubt
that the [**33] aggravating factors outweighed the
mitigating factors.

[*P85] In his fourth assignment of error, Were ar-
gues that the trial court erred when it did not instruct the
jury that the state was required to prove beyond a rea-
sonable doubt that Were was not retarded before he
could receive the death penalty. Were's argument has no
merit. Given that the state was not required to prove be-
yond a reasonable doubt that Were was not retarded be-
fore the jury could recommend the death penalty, the
trial court did not err in omitting that instruction. There-
fore, we ovemtle Were's third and fourth assignments of
error.

V. Pena11P P/tase

[*P86] In his fifth assignment of error, Were ar-
gues that the evidence in the penalty phase established
that he was mentally retarded, and that he could not
therefore receive the death penalty. In his sixth assign-
ment of error, he claims that the aggravating circum-
stances did not outweigh the mitieating factors beyond a
reasonable doubt.

[*P87] The jurv retumed its guilty verdict for ag-
gravated murder with two specifications. First, the jury
found that Were had committed aggravated niurder pur-
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posely and with prior calculation and desien [**34]
while he was a prisoner in a detention facility. Second,
the jury found that Were had conunitted aegravated
murder purposely and with prior calculation and design
during a kidnapping. These specifications, found beyond
a reasonable doubt, served as the a,gravating factors in
the penalty phase.

[*P88] ln mitigation, Were presented evidence of
his mental retardation. He introduced the testimony of
McCullough, the prison teacher, and two psychologists,
Drs. Hammer and Rheinscheld. All three echoed their
previous testimony at the niental-retardation hearing
(which was not in front of the jury). The state presented
no evidence conceming Were's alleged mental retarda-
tion.

[*P89] Were also introduced as a mitigating factor
that he was not the principal offender, that is, the actual
killer of Vallandingham. In addition, the court instructed
the jury to consider any other factors that weighed in
favor of a sentence other than death.

[*P90] Were argues that without any evidence
from the state to rebut his evidence of mental retardation,
the jury had no choice but to find Were mentally re-
tarded. That is not so.

[*P91] The state cross-exanrined each of Were's
witnesses. And [**35] the Ohio Supreme Court has
stated that expert testimony, even when uncontradicted,
is not necessarily conclusive. n9 The state also intro-
duced the tunnel tapes, allowing the jury to assess for
itself Were's mental abilities. We conclude that the evi-
dence presented by Were in this phase did not establish
that he was mentally retarded.

n9 See State v. Dickerson (1989), 45 Ohio
Sr.3d 206, 210, 543 N.E.2d 1250.

[*P92] In addition, evidence of Were's alleaed
mental retardation was presented to the jury only as a
mitigating factor. Even if the jury had determined that
Were had some metttal deficiency, under stamte, "the
existence of any of the rnitigating factors * * * does not
preclude the imposition of a sentence of death." nl0

n] 0 R. C. 2929.04(C).

['P93] We also reject Were's contention that
[**36] he had only a"nunor" role in Vallandinolram's
murder. Were adnvtted to both Re;gie VJillianis and
Char]es Austin that he had killed Vallandinghani. The
evidence showed that Were was involved in the decision
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to kill Vallandingham and in carrying that decision out.
We conclude that the aUravatin_ circumstances out-
weighed the mitigating factors beyond a reasonable
doubt,

[*P94] Therefore, we overrule Were's fifth and
sixth assignments of error.

VI. Competency

[*P95] In his next two assignments of error, Were
argues that he was legally incompetent to stand trial.
Therefore, he contends that the trial court violated his
due-process rights and should not have overruled his
motion for a new trial.

[*P96] Were's previous convictions for kidnapping
and murdering Vallandingham were overturned by the
Ohio Supreme Court because he did not receive a com-
petency hearing. Upon remand, the trial court held a
competency hearing.

[*P97] As he had prior to his fust trial, Were re-
fused to cooperate with any professionals sent to evalu-
ate him. Therefore, the state presented two wimesses,
both prison employees who had numerous interactions
with Were. Alan Barr, a correctional [**37] program
specialist, and Marva Allen, a unit manager, testified that
Were's behavior was always responsive and appropriate.
Both said that Were had a good understanding of prison
mles. Allen stated that prison workers kept a log of
Were's activities, and that all of his behavior was norrnal.
Allen also testified that Were could fill out prison forms
on his own and that he knew he was being tested for
competency.

[*P981 Were presented the testimony of the three
inmates, Coleman, Grant, and Harris, who later testified
at his mental-retardation hearing. All three testified as
they would at the retardation hearing. All three said that
Were had difficulty understanding and remembering
instructions and explanations. Coleman testified that
Were was able to read and write. Were also introduced
the testimony of a previous attomey, John Mackey, who
stated that he believed that Were exhibited signs of para-
noia.

[*P99] The trial court then found that, by a prepon-
derance of the evidence, Were was competent to stand
trial. A few months later, the court reopened the compe-
tencv hearing. The court allowed Were to present two
additional witnesses, Jacalyn McCullough and Dr. David
Hammer. [**38]

[*P100] Both provided similar testimony to that
given at Were's later mental-retardation hearing. McCul-
louoh testified that Were had difficultv with learning. Dr.
Hanuner testi5ed that Were's low IQ and paranoia inter-
fered with his ability to cooperate with his attomeys.
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After this additional testimony, the tria] court again held
that Were was competent to stand trial.

[*P101) In a competency hearing, a defendant is
presunied cotnpetent to stand trial. nl l The burden was
on Were to prove by a preponderance of the evidence
that he was incapable of understanding the nature and
obiective of the proceedings against him or of presently
assisting in his defense. n12 We will not reverse a trial
court's finding on competency provided that there was
credible and reliable evidence supporting the trial court's
conclusion. n1.

nl l See State v. Were, 94 Ohio St.3d 173,
174, 2002 Ohio 481, 761 N.E2d 591.

n12 Id.

n13 See State v. Hicks (1989), 43 Ohio St.3d
72, 79, 538 N.E.2d 1030; State v. Yl'iliianu
(1986), 23 Ohio St.3d 16, 19, 23 Ohio B. 13, 490
It'.E.2d 906.

[**39]

[*P102] The trial court stated that much of Were's
evidence at the competency hearing related to his intelli-
gence, but not necessarily to his competence. The trial
court then found that Were was capable of communicat-
ing with his lawyers when he chose to. We conclude that
there was credible and reliable evidence supporting the
trial court's pretrial conclusion that Were was competent
to stand trial. We also conclude that Were's post-trial
motion for a new trial based on his incompetency was
properly denied.

[*P103) Therefore, Were's seventh and eighth as-
signments of error are overruled.

VII. Alleged Prosecutoria! Miscoaduct

[*P104] In his ninth assignment of error, Were ar-
gues that there were several instances of prosecutorial
misconduct in the penalty phase of his trial. To address
these arguments, we must determine (1) whether the
prosecutor's conduct was improper, and (2) if so, whether
it prejudicially affected Were's substantial rights. n14
The touchstone of the analysis "is the fairness of the trial,
not the culpability of the prosecutor." n15 We will not
deem a trial unfair if it appears clear beyond a reasonable
doubt that the jury would have reconvnended [**40] the
death sentence even without the alleged niisconduct. n16
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n14 See Sta te v. Lrunar, 95 Olrio St.3d 181.
2002 Ohio 2128, 767 N.E.2d 166, at P121; State
v. Snzith (1984), 14 Ohio St.3d 13. 14, 14 Ohio B.
317, 470 N.E.2d 883.

n15 See State v. Slcatzes, 104 Ohio St.3d
195, 2004 Ohio 6391, 819 N.E.2d 215, at P181,
quoting Stnith v. Phillips (1982), 455 U.S. 209,
219, 71 L. Ed. 2d 78, 102 8.0. 940.

n16 See State v. Treesh, 90 Ohio St.3d 460,
464, 2001 Ohio 4, 739 N.E.2d '49.

[*P105] During the penalty phase, the prosecutor
stated, "But for the Muslims, the Black Gangster Disci-
ples, the Aryans, Officer Vallandingham would be alive
to this day. They sat and plotted his murder and put it
into effect. Nothing in James Were's background, his
past, his character, diminished or affected that. The de-
fense psychologist even told you that he knew what he
was doing was wrong, that he would have known, that
his degree of mental state, his degree of leaming, that
[**41] to participate in the death of a fellow human be-
ing was wrong, and he knew it." The court overruled the
defense's objection to the statement.

[*P106] Were now argues that the reference to the
prison gangs would have caused fear in the average per-
son and suggested to the jury that Were should die be-
cause he was involved witlt a gang.

[*P107) But with the statement viewed in a larger
context, the prosecutor was responding to an argument
Were's counsel had made. In her opening statement,
Were's counsel urged the jury to think of him as a scared
fourth-grader, "surrounded by violence and weapons and
egged on by leaders who didn't want to get their own
hands dirty."

[*P108) The prosecutor responded, "A picture was
painted in opening statement, picture this through James
Were's eyes. Fourth-grade boy out there in that hallway
with weapons and violence and the chaos that was going
on. He tests to the ability of a fourth or fifth grader, so
look at it through that point of view. But you heard him
speak and he wasn't a scared fourth or fifth erader out
there in the hallway trying to 1»de and protect himself
and save his life. He was one of the leaders of this entire
thing. [**42] But for the Muslims, the Black Gangster
Disciples, the Aryans, Officer Vallandingham would be
alive to this day * * "."

[*P109) The prosecutor's mention of the eangs and
Were's involvement was not iniproper. The prosecutor
rebutted Were's assertion that lte was an outsider ma-
nipulated by the gangs. The prosecutor tried to bring
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attention to the evidence that showed that Were was not
only in the Muslim gang, but a leader, and that he had a
vote in the decision to kill Vallandineham.

[*PI 10] Were also argues that his background and
character were mitigating factors. He asserts that if they
were not considered as mitir;atin; factors, they should
not have been mentioned or^considered at all. But the
purpose of the state's reference to Were's background and
character was to assert that they were not mitigating. The
state did not anempt to argue that they were aggravating
circumstances.

[*P111] Were further argues that the prosecutor
mischaracterized Dr. Rheinscheld's testimony about
when he had listened to the mnnel tapes. On cross-
examination, Rheinscheld testified that he had only lis-
tened to one of the tunnel tapes. He said that he did not
remember what Were had said [**43] on the tape. He
also stated that he had listened to the tape while driving
to court to testify that motnine. He did say that he had
listened to it a "little bit" the week before.

[*P112] In argument, the prosecutor said that the
doctor had not reviewed the two tapes that the jury had
listened to. Upon objection, the prosecutor clarified, stat-
ing that Rheinscheld had heard part of one tape in the car
while he was on the way to testify. We conclude that the
state did not mischaracterize Rheinscheld's testimonv.
There was nothing incorrect or improper in the prosecu-
tor's statement.

[*P113] Were's next objection is that the prosecu-
tion played portions of a tunnel tape for the jury during
the penalty phase.

[*P114] In State r. Gumm, the Ohio Supreme Court
stated, "Counsel for the state at the penalty stage of a
capital trial may introduce and comment upon * * * evi-
dence rebutting the existence of any statutorily defined
or other mitigating factors first assened by the defen-
dant." n17

n17 See State v. Guntm, 73 Ohio St.3d 413,
1995 Olvio 24. 653 N.E.2d 253, syllabus.

[**44]

[*P115] The state played portions of tunnel tape 32
in the penalty phase to rebut Were's mitigating factors.
Those factors were that he was mentally retarded and
that he had only a ntinor role in Vallandingham's death.
Therefore, it was not improper for the state to play the
tunnel tape durin^; the penalty phase.

[*P116] But Were furtlter argues tltat, by playing
the tape, the state based its argument for the death pen-
altv on nonstatutory aggravating circumstances. Were
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contends that the playing of the tunnel tape focused the
jury's attention on the nature and circumstances of the
offense. And under State v. 17'ogenstahl, "it is iniproper
for prosecutors in the penalty phase of a capital trial to
make any comment before a jury that the nature and cir-
cunvstances of the offense are 'aggravating circum-
stances."' n18

n18 See State v. lfogenstahL '5 Ohio St.3d
344, 1996 Ohio 219, 662 N.E.2d 511, paragraph
two of the syllabus.

[*P1]7] But Were does not specifically explain
how the prosecution [**45] intplied to the jury that the
nature and circumstances were aggravating circum-
stances. The tunnel tapes were, of course, related to the
nature and circumstances of Were's offenses. But they
also rebutted Were's assertions that he was mentally re-
tarded and that he did not play a significant role in the
murder.

[*P118] Furthermore, the record shows that the
state and the trial court correctly identified the statutory
aggravating circumstances. And the state did not directly
state or imply that the nature and circumstances of
Were's offenses were aggravating circumstances. There-
fore, playing the tunnel tape was not prosecutorial mis-
conduct.

[*P119] Finally, Were argues that the cumulative
effect of the prosecutor's prejudicial statements rendered
his death sentence unconstimtional. Because we have
found no prosecutorial misconduct, there was no cumula-
tive error.

[*P120] Therefore, we overrule Were's ninth as-
signment of error.

VIII. Irrelevant Evidence in Penalq, Pliase

[*P121] In his tenth assignment of error, Were ar-
gues that irrelevant evidence was admitted during the
penalty phase. Were contends that tunnel tape 32 and the
autopsy photographs were [**46] irrelevant because
they were unrelated to either of the aggravating circum-
stances.

[*P122] We have already determined that the ad-
mission and playing of mnnel tape 32 was proper. It was
offered to rebut Were's assertions of mental retardation
and that he had a minor role in the murder.

[*P123] In addition, the state offered tunnel tape 32
to prove the aggravating circumstance of prior calcula-
tion and design. In Gurnm, the Ohio Suprenie Court held
that is was proper for the state at the penalty stage of a
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capital trial to introduce anv evidence relevant to the
aeeravatine circunistances. n19

n19 See State i•. Gtwnn, supra, sidlabus.

[*P 124] The state admitted one autopsy photograph
showing that Vallandingham had been strangled. The
state argued that death by strangulation was indicative of
prior calculation and desi;n.

[*P125] Both the tape and the one autopsy photo-
graph admitted during the penalty phase were relevant to
the aggravating circumstances. Therefore, we overrule
[**47] Were's tenth assignment of error.

Ia. Death Penaltp

[*P1261 In his eleventh assignment of error, Were
argues that his death sentence was disproportionately
severe when compared with sentences imposed for simi-
lar offenses. This argument has no merit.

[*P127] The Ohio Supreme Court has already ad-
dressed this issue in Stare v. Stejfen. n20 In Steffen, the
court held, "The proportionality review required by R.C.
2929.05(A) is satisfied by a review of those cases already
decided by the reviewing court in which the death pen-
alty has been imposed." n21 The Ohio Supreme Court
has summarily rejected this same argument numerous
times since. n22 We therefore overrule this assienment
of error.

n20 See State v. Steffen (1987), 31 Ohio
St.3d l/l, 3/ Ohio B. 273, 509 N.E.2d 383.

n2l Id. at paragraph one of the syllabus.

n22 See State v. Robb, 88 Ohio St3d 59, 86,
2000 Ohio 275, 723 N.E.2d 1019; State v.
Lamar, 95 Ohio St.3d 18/, 2002 Ohio 2128, 767
N.E.2d 166, at P23; State v. Hoffner, 102 Ohio
St.3d 358, 2004 Ohio 3430, 811 N.E.2d 48, at
P87; State r. Mink, l01 Ohio St.3d 350, 2004
Ohio 1580. 805 N.E.2d 1064, atP110.

[**48]

[*P128) In his twelfth assignment of error, Were
claims that the trial court failed to enter a sufficient sen-
tencing opinion. Specifically, he contends that the court
did not explain its reasons for finding that aggravation
outnveiahed nutieation. He also argues that the court
found the nature and circumstances of the offense to be
a,gravatin; circumstances.
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[*P129] In State r. Skatzes, the Oltio Supreme
Court stated, "A trial court is not required to accept or
assign weight to mitigating evidence. Even if the trial
court failed to explain its weiglting process, inadequate
explanations do not create reversible error. Moreover,
any error in the trial court's sentencing opinion can be
cured by our independent review." n23

n23 See State v. Skatzes, supra, at P176.

[*P130] Based on this, we conclude the trial court
sufficiently explained its reasons supporting its findings.
We also are firmly convinced that the trial court did noi
transform the nature and circumstances of the crime into
aggravating [**49] circumstances. Therefore, we over-
mle Were's twelfth assignment of error.

[*PI31] In his thirteenth assignment of error, Were
argues that the death penalty is unconstitutional. Were
offers nine reasons why the death penalty is unconstitu-
tional. Seven of the claims are as follows: (1) the death
penalty is without penalogical justification; (2) the death
penalty is imposed in a discriminatory manner; (3) the
double use of the underlying felony is unconstitutional;
(4) the weighing process in mitigation is unconstitu-
tional; (5) the Ohio statutes fail to provide for mercy; (6)
Crim.R.11(C)(3) encourages guilty pleas; and (7) the
standards for appellate review are insufficient.

[*P132] The Ohio Supreme Court has already ad-
dressed and rejected these seven claims. n24 They re-
quire no further discussion from us.

n24 See State v. Beuke (1988), 38 Ohio
St.3d 29, 38-39, 526 N.E.2d 274. See, also, State
v. Steffen, supra, at 125-126; State v. Brown
(1988), 38 Ohio St.3d 305, 320-321, 528 N.E.2d
523.

[**50]

[*P133] Were also claims that the Ohio Supreme
Court's decisions in Guntm and Nogenstahl have ren-
dered the death penalty unconstitutional. Specifically, he
contends that Wogenstahl requires the jury to weigh im-
proper, nonstatutory aggravating circumstances.

[*P134] In li'ogenslahl, the court stated that Gumnt
had not made Ohio's death-penalty scheme unconstitu-
tional. n25 The court then clarified its holding in Gumm,
explicitly stating, "In the penalty pltase of a capital trial,
the 'aggravating circumstances' against which the miti-
gating evidence is to be weighed are limited to the speci-
fications of aggravating circumstances set forth in R.C.
2929.04(A)0) thtroargh (8) that have been alleged in the
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indictment and proved beyond a reasonable doubt." n26
The court furtlier acknowledged that the state can present
evidence concemin; the nature and circumstances of the
aggravating circumstances. But the court admonished, "It
is wltolly improper for the state to argue orsuggest that
the nature and circumstances of the offense are 'aggravat-
ing circumstances."' n27

356
n25 See State v. Wbgenstahl, supra, at 355-

n26 See State t•. N'ogenstahl, supra, para-
ga-aph one of the sYllabus.

n27 ld. at355.

[*P135) Were contends that a jury, having heard
the nature and circumstances of the aggravating circum-
stances, would then have difficulty weighing onlp the
statutory aggravating circumstances against the mitiga-
tion. We disagree. A jury is given explicit instructions
about what it should consider. The jury should be able
and is presumed to follow the trial court's instructions.
n28

n28 See State v. Ahmed, 103 Ohio St.3d 27,
2004 Ohio 4190, 813 N.E.2d 637, at P93.

[*P136] Finally, Were argues that the death penalty
is unconstitutional because the Ohio Supreme Court can
overtum a conviction as being against the manifest
weight of the evidence in a capital case only where the
crime was committed after January 1, 1995. He claims
that because the Ohio Supreme Court cannot review
[**52] his weight-of-the-evidence claim, he cannot re-
ceive a full and fair appeal of his convictions and sen-
tence.

[*P137] The Ohio Supreme Court has addressed
this issue. In two other Lucasville riot cases involvine
the death penalty, the court acknowledged that it could
only review manifest-weight claims for crimes commit-
ted after January 1, 1995. n29 The coun then stated that
it could treat a manifest-weight claim as a challenge to
the legal sufficiency of the evidence. Therefore. Were's
argunients have no merit, and we overrule his thirteenth
assignn ent of enor,
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n29 See State r. Sander.c, 92 Ohio St. 3d 245,
254. 2001 Ohio 189. 750 N.E.2d 90; State v.
Sb'at.ces, supra, at P134.

X. Sufficienet' and Weight

[*P 138) In his fourteenth and fifteenth assignments
of error, Were argues that his convictions were supported
by insufficient evidence and were against the manifest
weight of the evidence. In his sixteenth assignment, he
argues that the trial court erred when it denied hi s[**53]
Crint.R. 29 motion for acquittal.

[*P139] In criminal cases, the legal concepts of
sufficiency of the evidence and weight of the evidence
are distinct. n30 A challenge to the sufficiency of the
evidence attacks the adequacy of the evidence presented.
Whether the evidence ir legally sufficient to sustain a
conviction is a question of law. n31 The relevant inquiry
in a claim of insufficiency is whetlter any rational fact-
finder, viewing the evidence in a light most favorable to
the state, could have found the essential elements of the
crime proved beyond a reasonable doubt. n32

n30 See State v. Thompkins, 78 Ohio St.3d
380, 386, 1997 Ohio 52, 678 N.E.2d 541.

n31 Id.

n32 See State v. Jenks (1991), 61 Ohio St.3d
259, 574 N.E.2d 492, paragraph two of the sylla-
bus.

[*P140] A challenge to the weight of the evidence
attacks the credibiliry of the evidence presented. n33
When evaluating the manifest weight of the evidence, we
must review the entire [**54) record, weigh the evi-
dence and all reasonable inferences, consider the credi-
bility of the witnesses, and determine whether, in resolv-
ing conflicts in the evidence, the trier of fact clearly lost
its way and created such a manifest miscarriage of justice
that the conviction must be reversed and a new trial or-
dered. n34 The discretionary power to reverse should be
invoked only in exceptional cases "where the evidence
weighs heavily against the conviction." n35

n33 See State te Thompkins, supro, at 387.

n34 See id.; State v. Martin (198.4). 20 Ohio
App.3d 172, 175, 20 Ohio B. 215, 485 A(E.2d
717.
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n35 See State v. Afra-trn, supra.

[*P141] Wltile Were concedes that the crimes
against Vallandingham were conunitted, he claims that
he was not responsible. But the state presented ample
evidence linking Were to the crimes.

[*P142] Steve Macko testified that he saw Were
and others break down the door to the bathroom where
Vallandingham was hiding at the start of the riot. [**55]
He watched Were and others handcuff and lead Valland-
ingham away. Reginald Williams testified that he, Were,
and others took Vallandingham out of the bathroom,
ltandcuffed him, and removed him to a secure site. Roger
Snodgrass testified that Were was one of the inmate
leaders who voted to kill a corrections officer. Thomas
Taylor testified that, shortly before Vallandingham was
killed, he saw Were and another man take him out of Itis
cell and lead him away. And Sherman Simnvs testified
that he saw Were supervising a group of men strangling
a person.

[*P1431 In addition, several months after the mur-
der, Were told Williams, "I think they know I killed that
guard." And several years after the murder, Were con-
fided in Charles Austin that he had kidnapped, robbed,
and killed Officer Vallandingham.

[*P144] The state also presented the two tunnel
tapes. Were himself was heard describing how the in-
mates were not taken seriouslv until "that body went out
there." He also stated that he did not want to kill another
guard.

[*P145] We conclude that a rational factfinder,
viewing the evidence in a light most favorable to the
state, could have found that the state had proved beyond
[**561 a reasonable doubt that Were had contmitted the
offenses of kidnapping and aggravated murder. There-
fore, the evidence presented was legally sufficient to
sustain his convictions.

[*P146] Were makes much of the cross-
examination of each of the inmate witnesses. Obviously,
all had previous convictions for serious crimes. Many
admitted that they did not initially conte forward with
their accounts of what they had witnessed during the riot.
Most admitted that they had received or would receive
some recognition from the state for their participation in
Were's trial.

[*P147] But the jury was free to believe some. all,
or none of the testimony of the witnesses. Our review of
the record does not persuade us that the jurv clearly lost
its way or created a manifest miscarriage of justice in
finding Were euilty of ]tis crimes.
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[*P148] Therefore, we overrule these three as-
sianments of error.

XI. Ttnvte! Tapes

[*P149] In his seventeenth assigtunent of error,
Were claims that the trial court ened when it overruled
his motion to suppress the tunnel tapes. In his eighteentlt
assignment, he argues that allowing the tunnel tapes into
evidence violated his right to private [**571 communi-
cations.

[*P150] In State r. Robb, the Ohio Supreme Court
considered the same argument. n36 Robb involved the
same factual background of the Lucasville prison riot
and the tutmel tape recordings. In Robb, the appellate
court had held that the tunnel tapes should have been
suppressed. The Ohio Supreme Court reversed.

n36 See Statev. Robb, supra, at 65-68.

[*P151] In Robb, the state had argued that rioting
inmates did not have a reasonable expectation of privacy.
The state had claimed that it was, therefore, not bound by
the statutory limits on warrantless recordings of oral
conversations.

[*PI52] The Ohio Supreme Court admitted that
privacy expectations were not a pan of the pre-1996
statutory scheme in former R.C. 2933.51 et seq. Tlte
court then stated, "However, we cannot reasonably inter-
pret former R.C. 2933.51 et seq. as granting a statutory
right to privacy in communications betweett rioting
[**58] inmates. The General Assembly could not have
envisioned creating such a right in a state prison under
siege. Granting privacy rights in these circumstances
makes no sense in view of the state's interest in operating
a prison and, in this case, restoring order, saving the lives
of hostages and nonrioting prisoners, and protecting state
property. '[A] statute should not be interpreted to yield an
absurd result.'

[*P153] "Nevertheless, we hold that former R.C.
2933.51 did not protect the inmate conversations in this
case, but for an entirely different reason. Ohio law pro-
vided (and still provides) a specific statutory exception
for federal electronic interceptions. Former R.C.
1933.52(B)(1) stated that Ohio restrictions on electronic
interceptions do not apply to an interception that is 'made
in accordance with section 802 of the 'Omnibus Crime
Control and Safe Street Act of 1968,' 82 Stat. 237, 254,
18 U.S.C. 2510 to 2520 (1968), as amended.'

[*PI54] "In this case, FBI agents, acting under the
authority of federal law, installed and monitored the elec-
uonic interception and recording devices that ["*59]
were used. Federal law explicitly defines 'oral communi-
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cations' as only those 'exhibiting an expectation that such
communication is not subject to interception under cir-
cumstances justifying suclt expectation."' n37

n37 Id. at 66.

[*P155] The court went on to explain that the in-
mates had no right to expect any privacy in their cells. It
stated, "The idea that rioting prisoners are entitled to
privacy in plotting the deaths of guards and other prison-
ers is absurd." Therefore, the inmates' oral conununica-
tions were not protected under the federal law. n38

n38 Section 2510(2), Title 18, U.S.Code

[*P156] The Robb cotui also stated clearly that
federal law, not state law, should control. The court
noted that inmates "repeatedly assened in negotiations
that they wanted to consult with FBI officials and wanted
the FBI [**60] to oversee the neeotiations and surren-
der to protect their civil rights." n39

n39 See State v. Robb, supra. at 67.

[*P757] Under the authority of Robb, we conclude
that it was not error to deny Were's motion to suppress
the tunnel tapes. Also, admission of the tapes into evi-
dence did not violate Were's right to private cormnunica-
tions. Therefore, we overrule his seventeenth and eight-
eenth assignments of error.

XII. Transcripts of Tunnel Tapes

[*Pl58] In his nineteenth assignment of error,
Were argues that the trial court erred when it allowed the
jury to receive and review the transcripts of the tunnel
tapes.

[*P159] Where there are no "niaterial differences"
between a tape admined into evidence and a transcript
given to the jury as a listening aid, there is no prejudicial
error. n40

n40 See Srate r. I47addv (1992), 63 Olrio
Sr.3d 424. 445, 588 N.E.?d 819.

[**61]

[*P160] In State v. Mason, the trial court allowed
the jury to have the transcripts of a tape recording during
its deliberations. A detective had testified that the tran-
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scripts were accurate. And the trial court had instructed
the jury that the transcripts were "merely an aid to facili-
tate listening." The court also instructed the jury that if it
found any difference between the tape and transcript,
"You should disregard the transcript and use your own
judgment as to what was said." The Ohio Supreme Court
held there was no prejudicial error.

[*P161] We have similarly held that providing a
jury with a transcript is permissible when necessary as a
listening aid and when the trial court gives appropriate
instructions to the jury that the transcripts are not evi-
dence.n41

n41 See State v. Crawford (1996), 117 Ohio
App.3d 370, 380, 690 N.E.2d 910 (Painter, J.,
concurring); see, also. State v. Miller. 1st Dist.
No. C-010543, 2002 01eio 3296, at P8; In re
Garrett (Ju7), 31, 1996), 1st Disr. No. C-950243,
1996 Ohio App. LEXIS 3233; State v. Lansau,
(Feb. 5, 1999), Ist Dist. No. C-980067, 1999
Ohio App. LEXIS 298.

[**62]

[*P162] Were does not challenge the accuracy of
the transcripts given to the jury. He complains only that a
comparison between the transcripts created by Lieuten-
ant Hudson and those created by the court reporter
showed some differences.

[*P163] But Hudson testified that he and his office
had spent months, if not years, listening repeatedly to the
tapes in an attempt to make the transcripts as accurate as
possible. It was unlikely, given the poor quality of the
tapes, that the court reporter could have duplicated Hud-
son's extensive efforts in a mere weekend by herself.
Hudson testified that the transcripts were fair and accu-
rate renditions of the conversations on the tapes.

[*P164] In addition, the trial court clearly and re-
peatedly instructed the jury that the tapes were evidence
and that the transcripts were not. The court told the jurors
that the transcripts were to be used only as an aid in un-
derstanding the tapes. The court further instructed the
jurors that if there was a discrepancy between a transcript
and a tape, they were to rely only on the tape.

[*P165] We conclude that there was no prejudicial
error in allowing the jury to have the transcripts of
[**63] the tapes. Therefore, we overrule Were's nine-
teenth assignment of error.

17IL Evidence Excluded

[*P166] In his twentieth assignment of error, Were
claims the trial court erroneouslv excluded evidence.
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[*P]67] Aaron Jefferson. a defense witness. testi-
8ed that, shortly before Vallandingham was killed, An-
thony Lavelle had approached him about killing a guard.
The state objected on hearsay grounds to Jefferson stat-
ing exactly what Lavelle had said to him. The court sus-
tained the objection. Jefferson was allowed to explain
only the gist of the conversation with Lavelle.

[*P168] Were now argues that the statement by
Lavelle was admissible as an exception to the hearsay
rules. He claims it was an adnzission against Lavelle's
penal interest under Evid.R. 804(B)(3).

[*P169] The general rule is that hearsay is not ad-
missible. n42 But a statement made against the decla-
rant's interest, such as an incriminating statement, is ad-
missible, as long as the declarant is unavailable as a
rritness. n43

n42 Evid.R. 802.

n43 Evid.R. 804(B)(3).

[**64]

[*P170] There is nothing in the record to explain
why Lavelle would not have been available to testify at
Were's trial. In fact, the transcript shows that when the
defense proffered Lavelle's statement for the record, the
prosecutor stated, "Judge, Lavelle is up at Warren rieht
now. I could have him down here at 1 o'clock." Given
that Lavelle was available as a witness, his statement to
Jefferson was not admissible as a statement against inter-
est.

[*P171] In addition, as the state points out, virtu-
ally all the details of Lavelle's conversation with Jeffer-
son were elicited in Jefferson's testimony anyway. There-
fore. little or no prejudice would have resulted if the ex-
clusion of the statement had been improper.

[*P172] Accordingly, we overrule Were's twentieth
assignnient of error.

17V. Jun' Question and Iustruc[ians

[*P173] In his twenty-first assignment of error,
Were argues that the trial court incorrectly answered a
question from the jury during the jury's deliberations.

[*P174] During the guilt-phase deliberations, the
jury wrote the following question to the court: "Our
question is about inference. Izrference was discussed un-
der the 'aggravated [**65] murder of Vallandineham
during the kidnapping of Vallandinghani,' under the,sec-
tion that explains and discusses purpose. (It was only
under 'purpose' that inference was discussed.) Can we
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infer/use inference for all of the charges and apply infer-
ence to any charge, or to any definition. ,And use infer-
ence at any time to a decision or verdict."

[*1`175] The court responded to the jury, "You
have my instructions in writing, and if you want to look
at them, at the beginning of the instructions, I told you
that evidence may be of two kinds; direct or circumstan-
tial or a combination of the two." The coutt then ex-
plained what direct evidence and circumstantial evidence
were.

[*P]76] The court continued, "So you may rea-
sonably infer, if you care to do so, all of the evidence in
this trial, all of the evidence in the trial. But if you do
make that inference, the inference that you end up with
must be established beyond a reasonable doubt. But, yes,
the answer to your question is, can we infer/use inference
for all of the charges and apply inference to any charge
and any definition and use inference at any time to come
to a decision or verdict? The answer is yes." This was the
correct [**66] response--to refer the jury to the written
instructions and to further explain in different language.

[*P177] At trial, Were did not object to the court
again telling the jury the definitions of circumstantial and
direct evidence. Were objected to an instruction that the
jury could "use an inference on the aggravated murder
charge."

[*P178] Were apparently now objects to the por-
tion of the original jury instruction that stated "the pur-
pose with which a person does something may be in-
ferred by you from the manner in which it was done, the
means or the weapon, if any, that was used, and all of the
other facts and circumstances. However, I can tell you
that if a wound is inflicted upon a person with a deadly
weapon in a manner calculated to destroy life, the intent
to cause death may be inferxed by you. However, you are
never required to nxake that inference. Whether you do or
not is up to you."

[*P179] Were argues that he was not the "hands-
on" killer of Vallandingham. He claims that the court
should not have instructed the jury that it was pernvtted
to infer his purpose from the conduct of the "hands-on"
killer.

[*P180] But the court did not instruct the jury
[**67] to infer Were's purpose from someone else's
conduct. The court correctly told the jury that it could
infer Were's purpose and intent from the weapon or any
other fact and circumstance of the killing. The Ohio Su-
preme Court has stated, "Intent may be inferred from the
circumstances surroundina the crime." n44
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n44 See State 1'. Herring. 94 Ohio St.3d 246.
266. 2002 Ohio 796. 762 N.E.2d 940.

[*P181] The trial court also clearly stated that it
was optional whether the jury chose to use inference.
There was nothing in the court's instmction that could
have reasonably been understood to relieve the state of
its burden of persuasion on an element of the offense.
n45 In addition, the court's statement concerning the use
of inference to establish purpose was taken almost verba-
tim from the Ohio Jury Instructions. n46

n45 See State v. Gross. 97 Ohio St.3d 121,
2002 Olaio 5524, 776 N.E. 2d 1061, at P102.

[**68]

n46 4 Ohio Juy Instructions (2004), Section
503.01,

[*P182] Therefore, we overrule Were's twenty-first
assi¢nment of error.

[*P183] In his twenty-second assignment of error,
Were claims that the trial court failed to instruct the jury
on the law of aiding and abetting and complicity. Our
review of the record reveals that the trial court did not
make such an error.

[*P184] In the jury instructions, the court stated,
"An individual is an accomplice if he aids, if he supports,
if he assists, if he encourages, if he cooperates with, if he
advises, or if he incites, urges, the principal offender in
the comtnission of the crime; and also, if he shares the
criminal intent of the principal. However, mere associa-
tion with the principal or presence at the scene of the
crime, that is not enough. Rather, the State must establish
that this defendant took some affirmative action to assist,
encourage, or participate in the crime by some act of his,
by some word of his, or by some gesture of his. Partici-
pation v,vth a crirninal intent may be inferred by you
from the [**69] defendant's action, by the defendant's
presence, by the defendant's companionship and conduct,
either before or after the commission of the particular
offense involved.

[*P185) "Therefore, to prove complicity, the State
must prove beyond a reasonable doubt, one, that an act
or acts on the part of Mr. Were contributed to the aggra-
vated murder or the kidnapping of Vallandingham; and,
two, that there was a specific intent.on the part of Mr.
Were to aid in that aggravated murder and the kidnap-
ping of \'allandinehani. Now this theory of law of com-
plicity. aiding and abetting, 1 want you to remeniber that,
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because that is the essence of what the State of Ohio
claims Mr. Were did."

[*P186] Because there was nothing improper about
the court's jury instmctions, we overrule Were's twenty-
second assignnient of error.

XK lneffective Assistance of Counsel

[*P1871 In his twenty-fourth and final assignment
of error, Were argues that he received ineffective assis-
tance of counsel.

[*P188] To establish ineffective assistance of
counsel, Were niust demonstrate that his counsel's per-
formance fell below an objective standard of reasonable
competence, and that there was a [**70] reasonable
probability that, but for such deficiency, the outcome of
the trial would have been different. n47 Judicial scrutiny
of counsel's performance must be highly deferential. n48
A court must indulge a strong presumption that counsel's
conduct fell witlrin the wide range of reasonable profes-
sional assistance. n49

n47 See Strickland v. 4Vashington (1984),
466 U.S. 668, 687, 80 L. Ed. 2d 674, 104 S.D.
2052; State v. Bradlet, (1989), 42 Ohio St.3d
136, 538 N.E.2d 373, paragraphs two and three
of the syllabus.

n48 See Strickland v. Washington, supra, at
689; State v. Bradley, supra, at 142.

n49 Id.

[*P1891 Were has apparently filed his complaints
about ineffective assistance of counsel directly with the
Ohio Supreme Court. In the papers he filed, Were alleges
that his appellate counsel refused to include instances of
his trial counsel's wrongdoing in his appeal. He claims
that his appellate counsel was paid off by his trial coun-
sel to cover up both [**71] trial counsel's and the state's
wrongdoing during his trial. But Were offers no proof to
support this claim.

[*P1901 More specifically, Were claims that his
trial counsel refused to address the fact that his indict-
ment was improper. But included in the papers Were
filed are letters to Were from his trial counsel explaining
that she had investigated his indictment as he had wished
and had found no problenu with it.

[*P191] Were also complains that his trial anor-
neys did not "raise the issue" that he was sent to a differ-
ent correctional facility for a 310-day observation as part
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of his competency evaluation. But. again, a letier to
Were from his trial counsel discussed the issue. Were's
counsel told him that because he had refused to talk to
any mental-healtlt professionals, the court's only option
tvas to order vA'ere to be observed as closely as possible
to help with the competency detemunation. His trial
counsel told him that if he did not want to be observed
and would be v.illing to cooperate with a mental-health
professional, she would ask the court to grant an inde-
pendentevaluation.

[*Pl92] Were further complains that he had
wanted other wimesses at his competencv [**72] hear-
ing. These witnesses included John Mackey, his first trial
attomey, and Jacalyn McCullough, his prison teacher.
But the record shows that Were's counsel did present
both of these wimesses at Were's competency hearing.

Page IS

[*P19_] Were lists other complaints, but nothing in
Were's letter to the Supreme Court denionstrates that his
trial counsel's performance fell beloH: an objective stan-
dard of reasonable conipetence. In addition, Were has
failed to den onsnate how he was prejudiced by any of
the alleged deficiencies.

[*P194] We conclude that Were has failed to show
that he received ineffective assistance of counsel at his
trial. Therefore, we overrule his twenty-fourth assign-
ment of error.

[*P195] Because we have overruled each of Were's
assigmments of etror, we affimi the trial court's judgment
and sentence.

Jud=ent affirmed.

HILDEBRA)\DT, P.J., and SUNDERMANN, J., con-
cur.
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TIIE CONSTITUTION OF THE UNITED STATES
AMENDMENTS TO THE CONSTITUTION

US CONST AMENDMENT VIII

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.
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