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Pursuant to Rule VII of the Ohio Supreme Court Practice Rules, Appeliees/Cross-

Appellants Allen Yurasek & Merklin, David Allen and Stephen Yurasek submit this Supplement
to the Briefs, contaiming those portions of the record necessary to enable this Court to determine

the questions presented. This Supplement includes the index below.
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IN THE UNION COUNTY COURT OF COMMON PLEAS 5~ plis =
MARYSVILLE, OHIO f2o@m =
R -
Julie Behrens LeRoy oy = L
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San Diego, CA 92131, and : Case No: 2@0&@\{_6_:;_2_% =4
Mary Behrens Miller
542 Surrey Lane
Marysville, OH 43040,
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Plaintiffs, '
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~ Allen Yurasek & Merklin
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David F. Allen b, =i
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Defendants.

Julie Behrens LeRoy and Mary Behrens Miller (“Plaintiffs™), for their Complaint against

' Dcféﬁdants Allen Yurasek & Merklin; David F. Allen; and Stephen J. Yurasek (“Defcndant's")

_ state as follows:

Introduction
1. Upon information and belief, the individual Defendants are partners in the

Defendant firm. This action arises from Defendants’ provision of legal services to members of
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the family of Mary Elizabeth Behrens (“Decedent”) and thé family’s closely held corporation.
Defendants’ wrongful conduct included purporting to represent multiple adverse parties with
respect fo the same transaction; failing to learn of and effectuate Decedent’s wishes with respect
to disposition of her shares in the corporation; failing to exercise the knowledge, skill and ability
~ ordinarily possessed and exercised by members of the bar; and failing to be ordinaﬁly and

reasonably diligent, careful, and prudent in discharging their duties.

Background Facts |

2. Plaintiff Julie Behrens Leroy, Plaintift Mary Behrens Miller, and Dan Behrens are
the three surviving children of Decedent, who died May 1, 2002.
3. Dan Behrens is currently the Executor of Decedent’s estate.
4. A motion to remove Dan Behrens as Executor is pending in the Union County
. Common Pleas Court, Probate Division.
5. Kevin Behrens is the son of Dan Behrens and the grandson of Decedent.
6. Decedeat had been the matriarch lof the Behrens family aﬁd the largest
shareholder in Marysviile Newspapers, Inc. (“the Corporation™). |
7. The Corporation is an Ohio cofporation fér prof';:tL:i;;corpofated on Decembe; 30,
1.950. |
8. The Corporation publishes the Marysville Journal-Tribune and Richwood
Gazette, and is a one-fourth owner ;f Premier Printing, Incl., which prints six newspapers in
Union, Delaware, [{ardin, Wyandol, and L_ogan counties.
9. The Corporation is a closely held corporation within the ambit of Crosby v. Beam

(1989), 47 Ohio St.3d 105, and its progeny.




10.  As of October 2001, the Corporation was jointly owned by Decedent and her

three surviving children. The distribution of shares was as follows:

Decedent 63 shares
Dan 30
~Julie 30

Mary 20 .

Total 143 shares

11. As of November 2001, Decedent was under the care of others 24 hours a day due
to numerous physical ailments and dementia. |

12. As of November 200! and until Decedent’s death, Dan was Decedent’s attorney
~in fact. | |

3. Prior to November 2001, Decedent had a Will.

14. Upon information and belief, in November 2001, Dan Behrens orchestrated the
execution of another purported Wil (“November 2001 Will”). Defendant Allen represented the
Decedent in the preparation of the November 2001 Will.

1S.  On December 27, 2001, Dan and Kevin Behrens orchestrated a separafc transfer
of all of Decedent’s stock in the Corporation to Kevin.

16.  Despite being the attorney in fact for Decedent, Dan advised Kevin with respcc-t
to saxd transfer and participated in setting the price for the transfer.

17. The transfer pri;:e was $567,000, for Which Kevin gave Decedent -a promissory
note. Kevin gaw.;é Decedent a security interest in the shares, but Dan, Kevin, and Defend#nts
 later orchestrated a release of that security for other tﬁan fair value.

18.  Defendants participated in the preparation and/or erxccutio.nr of the No‘..wember
_ 2001 Will and in doing so simultaneously acted as counsel for Décedent, Daz‘;, Kevin, al;d the

Co-rporation.




19. . Defendants prepared the documents by which Dan and Kevin effectuated the
traﬁsfer of all of De-cedcnt's Corporation stock to Kevi'n, and in doing so simultaneously acted as
counsel .for Decedent, Dan, Kevin, and the Corporation. |

20, ‘Thf; November 2001 Will is not the last will and testament of Decedent, because
it was the result of undue pressure and/or influence upon Decedent, imposed ditectly and
.indirectly by Dan and Kevin, in collusion with Defendants.

21. The November 2001 Will is not the last will and testament of Decedent, because
Decedent lacked testamentary capacity.

22.  Defendants failed to competently and reasonably advise Decedent with respect to
the November 200 ll Wilk. |

23.  Defendants failed to competently and reasonably advise Deced;ant with respect to
the transfer of all of Decedent’s Corporation stock to Kevin and the subsequent release of the
security interest.

24, Neither Dan, Kevin, nor any of the Defendants advised Plaintiffs of the existence
of the November 2001 Will until after Debedent died. " -

25. Neither Dan, Kevin, nor any of the Defenda;lts a-dviscd- Plaintiffs of fhe Deccmbef
27, 2001 transaction until after Decedent died. -

26. All parggraphs_ of this Complaint are hercby_incorpord{cd into all other paragraphs

and counts of this Complaint

Count I: Legal Malpractice (Negligence)

27.  Defendaants, once retained as counsel, owed a common-law duty to Decedent and

to Plaintiffs to provide legal services in a reésonabie and competent manner, and unimpeded by

 conflicts of interest.




28.

29.

30.

Defendants breached that duty by the aforementioned conduct.
As a result of said breach of duty, Decedent and Plaintiffs were injured.

The legal malpractice claims asserted in this Complaint are not barred by the

holding in Simon v. Zipperstein (1987), 32 Ohio St.3d 74.

31.

The legal malpractice claims asserted in this Complaint do not fall within the

general rule set forth in Simon v. Zipperstein.

32.

To the extent that the legal malpractice claims asserted in this Complaint fall

within the general rule set forth in Simon v. Zipperstein, those claims also fall within the

'exception to that general rule, which is also set forth in Simon v. Zipperstein, because special

circumstances exist that would justify departure from the general rule were it otherwise

applicable.

33.

(a)

(b)

(c)

Said special circumstances include but are not limited to the following:

Defendants represented multiple adverse parties with respect to the
November 2001 Will -- namely, Decedent, the Corporation, Dan, and
Kevin. Thus, Defendants’ liability arises from their conflicts of interest.
Simon v. Zipperstein is inapplicable because the public policy underlying
the general rule of Simon v. Zipperstein is to avoid putting lawyers in a
position of potential conflict with respect to the interests of their estate
planning clients and the estate beneficiaries. Because Defendants in fact
took on this multiple representation, Defendants are not entitled to the
protection of the general rule set forth in Simon v. Zipperstein.

Defendants represented muitiple adverse parties with respect to the
transfer 'of Corporation shares from Decedent to Kevin - namely,
Decedent, the Corporation, Dan, and Kevin. Thus, Defendants’ liability
arises from their conflicts of interest. Simon v. Zipperstein is
wapplicable because the public policy underlying the general rule of
Simon v. Zipperstein is to avoid putting lawyers in a position of potential
conflict with respect to the inlerests of their estate planning clients and
the estate beneficiaries. Because Defendants in fact took on this multiple
representation, Defendants are not entitied to the protection of ihe general
rule set forth in Simon v. Zipperstein.

At the time of the transfer of Corporation shares from Decedent to Kevin,
as well as at the time of the making of the November Will, Defendants



represented Dan in his personal capacity. Dan is a cotbeneficiary with
Plaiatiffs under the November 2001 Will and Decedent’s previous Will.
Simon v. Zipperstein is inapplicable because the public policy underlying
the general rule of Simaon v. Zipperstein is to avoid putting lawyers ina -
position of potential conflict with respect to the interests of their estate
planning clients and the estate beneficiaries. Because Defendants in fact
took on representation of both Decedent and one of the beneficiaries of
Decedent’s estate, Defendants are not entitied to the protection of the
general rule set forth in Simon v. Zipperstein with respect to clalms
asserted by the other beneficiaries of the estate.

(d) At the time of the transfer of Corporation shares from Decedent to Kevin,
as well as at the time of the making of the November Will, Defendants
represented Dan in his personal capacity, yet Dan was also the attomey in
fact for Decedent.

(e) Decedent, as majority shareholder of the Corporation, a close corporation,
owed a fiduciary duty of the utmost good faith and loyalty to Plaintiffs.

(D) Defendants committed the aforementioned acts in bad faith, f:ither
knowing or presumptively with knowledge of their conflicts of interest.

(g) Defendants committed some or all of the aforementioned acts in collusion
with Dan and Kevin.

(R) To the extent that the legal malpractice claims asserted in this Complaint
fall within the general rule and outside the exception set forth in Simon v.
Zipperstein, the foregoing facts establish a food faith basis for
modifications or reversal of Simon v. Zipperstein.

34 To the extent that the legal malpractice claims asserted in this Complaint fall

within the general rule and outside the exception set forth in Simon v. Zipperstein, the foregoing

facts establish a good faith basis for modification or reversal of Simon v. Zipperstein.

Count 2: Legal Malpractice {Breach _of Contract)

35.  Defendants had a contract with Decedent to provide legal services with respect to
Decedent’s estate planhing.

36. Plaintiffs were third-party beneficiaries of said contract.

3 ?.. Defendants breached that contract by thé afofementioned tortious conduct.

38.  As aresult of said breach of contract, Decedent and Plaintiffs were injured. |




WHEREFORE, Plaintiffs demand _judgmem against Defendants-jointly and severally as

follows:
A, compensatory damages in excess of $25,000;
B. punitive damages in excess of $25,000;
C. anaward of fecs and expenses, including attorneys’ fees and expenses
incurred by Plaintiffs in prosecuting this Complaint;
D. pre-judgment and post-judgment interest; and
‘ - : B
E. court costs and such other relief to which Plaintiffs may be entitied. 3 =)
- [
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Jury Demand z >
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Plaintiffs request tnal by jury as to all issues so triable. g =
A -
o 0™

Respectfully submitted,
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