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MEMORANDUM

The Appellant requests that the State's Motion to Strike be overruled on

the grounds that despite the fact that the initial filing of the notice of appeal

and memorandum in support of jurisdiction in the above cited case indicated

an improper address for counsel of record, service was achieved thereafter.

On the afternoon of October 13, 2006, the administrative assistant to

Johnna M. Shia contacted my offices. The assistant indicated to me that no

copy of the aforementioned documents had been received by the State's offices.

The assistant directed me to transmit the documents at my earliest convenience

via facsimile at the number (937) 496-6555. I responded immediately to this

request and the successful facsimile transmission sheets are attached for the

court's review as Appellant's Exhibits 1 and 2. The transmission that afternoon

took two calls to complete and the associated sheets, Exhibits I and 2, show the

"Result" of such transmissions to be "OK." In the regular practice of our

business and in past transmissions, this "OK" notation means that the facsimile

was successfully transmitted to the other party.

Pursuant to Ohio S.Ct Rule of Practice XIV, Section 2(B)(1), the service

requirement may be successfully fulfilled via service "by personal, by mail, or

by facsimile transmission." Further, the same aforementioned section states

that "service by facsimile transmission is effected upon the successful

electronic transmission of the copy by facsimile process." The attached

Exhibits show that the facsimile transmission of the aforementioned documents

was successful. Thus, the requirements of service upon counsel for the State

were met.



Finally, counsel for the State supports her Motion by claiming that she

did not receive the documents. However, the reasoning set forth for the

alleged failure of receipt is based on an incorrect street address listed for the

State - "3011 W. Third Street" as opposed to "301 W. Third Street. If counsel

for the State did not receive the documents, she could not possibly have seen

an incorrect address on the very documents themselves.

CONCLUSION

Because the State was properly served in this appeal, the Appellant

respectfully requests this Court to overrule the State's Motion to Strike.

Respectfully submitted,

Mic ael B. Mikl-er\Counsel of Record
NO
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JEFFREY L. PRICE
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I hereby certify that a copy of the foregoing Response to Appellee's

Motion to Strike was sent by regular mail on October o2q , 2006 to: Johnna

Shia, Counsel for Appellee, 301 W. Third Street, Fifth Floor, Dayton, Ohio

45422.

Mic B. Miller, Counsel of Record
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Attorney at Law
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MESSAGE:

PLEASE NOTE THAT THE INFORMATION COIV'FAINED IN THIS FAX MESSAGE IS
INTENDED ONLY FOR THE PERSONAL AND CONFIDENTIAL USE OF THE DESIGNATED
RECIPIENT NAMED ABOVE, THIS MESSAGE MAY BE ATTORNEYICLIENT
COMMUNICATION AND, AS SUCH, IS PRIVILEGED AND CONFIDENTLAL. IF THE
READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR AN AGENT
RESPONSIBLE FOR DELIVERING IT TO THE INTENDED RECIPIENT YOU ARE HEREBY
NOTIFIED THAT YOU HAVE RECEIVE THIS DOCUMENT IN ERROR, AND THAT ANY
REVIEW, DISSEMINATION, DISTRIBUTION OR COPYING OF THIS MESSAGE IS
STRICTLY AND EXPRESSLY PROHIBTFED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE
AND RETURN THE MESSAGE TO US BY MAIL. THANK YOUIT

NUMBER OF PAGES FAXED - INCLUDING THIS PAGE: °24

IF YOU DO NOT RECEIVE ALL PAGES, OR I-IAVE QUESTIONS CONCERNING THIS FAX,
PLEASE CALL (937) 434-2885

THANK YOUI!
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