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Relator Municipal Construction Equipment Operators’ Labor Council (the “CEO Union™)
and the individual Relators make the following statements as their complaint for a peremptory writ
of mandamus, or an alternative writ directing that Respondents shall perform the acts as prayed for
in this Complaint, or to show why the writ of mandamus should not issue. This complaint is
supported by the attached memorandum, affidavits, and exhibits.

JURISDICTION

1. Jurisdiction with respect to this original action is supported by Article IV,

§2(B)(1)(b) of Ohio’s Constitution and Supreme Court Rule X.
PARTIES

2. Relator CEO Union is a non-profit Ohio corporation. It is an employee organization
which has been certified as the exclusive collective bargaining representative of those persons who
are employed by Cleveland, Ohio as construction equipment operators and master mechanics, The
individual Relators are those persons who are or were employed by Cleveland as construction
equipment operators or master mechanics, many of whom were plaintiffs and appellees in Consolo
v. Cleveland (2004), 103 Ohio St. 3d 362. The members of the CEQ Union and the individual
Relators are hereafter collectively referred to as the “CEOs” or “CEO”.

3. The CEO Union has standing to bring this action on behalf of its members, as their
representative in litigation. The CEO Union is also the certified collective bargaining representative
of a bargaining unit of the CEOs employed by Cleveland.

4. Respondent City of Cleveland is a political subdivision of Ohio which has adopted a
municipal charter.

5. Respondent Frank Jackson is the duly elected mayor of Cleveland. Pursuvant to the
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Charter of the City of Cleveland, he is the executive officer of the municipality and oversees, inter
alia, the office of the treasurer.

6. Respondent Cleveland City Council is Cleveland’s legislative body. Pursuant to the
Charter of the City of Cleveland, the City Council is responsible for setting the wages of employees
and for appropriating funds for the payment of financial obligations of the City.

COUNT I

7. The Cleveland City Charter provides in part:

“. .. in the case of employees in those classifications for which the
Council provided in 1979 a schedule of compensation in accordance
with prevailing wages paid in the building and construction trades, the
schedule established by the Council shall be in accordance with the
prevailing ... rates of salary or compensation for such services.” From
sec. 191, Charter of the City of Cleveland (attached hereto as Exhibit
“A”).

8. The CEOs are employed by Cleveland in the civil service classifications Construction
Equipment Operator “Group A,” Construction Equipment Operator (the “CEQOs”), “Group B,” or
Master Mechanic.

9. The classifications Construction Equipment Operator Group ‘A’, Group ‘B’ and Master
Mechanic are among the building and construction trades which are entitled to receive compensation
in accordance with prevailing wages paid in the building and construction trades as set forth in
paragraph 7 above.

10. Pursuant to the Cleveland City Charter, the CEOs were entitled to receive wages in

accordance with the prevailing rates of salary or compensation for their services.'

11. From May 1, 1994 through February 14, 2005 Cleveland paid the CEOs at a rate of

IState ex rel, IVOE v. Clevetand (1992) 62 Ohio St. 3d 537: in the absence of a collective bargaining
agreement, the Cleveland City Charter requires prevailing wages.
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pay less than the prevailing wage rates for their services, as reflected in the Wage Chart attached
hereto as Exhibit “B .” The Wage Chart is hereby incorporated into this Complaint by reference, as
if wholly re-written herein.
12.  During the period May 1, 1994 to February 14, 2005, no collective bargaining
agreement covered the CEOs working for Cleveland. ?
13.  During the period May 1, 1994 to January 30, 2003, the CEOs working for Cleveland
were not in a bargaining unit and were not represented by an exclusive bargaining agent for any
purposes within R.C. Chapter 4117.
14.  The CEO Union asserts the following facts as found in SERB Opinion 2006-008 after
an evidentiary hearing by the State Employment Relations Board (“SERB”).
(a) The CEO Union is an “employee organization” which on January 30, 2003 was
certified by SERB as the exclusive representative of those persons that Cleveland,
Ohio employs as CEOs.*

(b) The CEO Union is the only “employee organization” that ever represented
Cleveland’s CEO Employees as a collective bargaining representative. °

(c) From 1994 to February 14, 2005 the wages of Cleveland’s CEO Employees were

*SERB Opinion 2006-008 at pp.2, 6 at 12, and 11 at no.6 (attached as Exhibit “C"); and SERB Opinion
2004-004 (attached as Exhibit “D™),

*SERB Opinion 2006-008 at p. 2 and p.10 no.3,

4 SERB Opinion 2006-008 Finding of Fact 716.

5 SERB'’s response to Consolo, supra, Question No. 1. Local 18's motion to sustain this and SERB’s
administrative law judge’s other recommended determinations, which have been adopted in SERB’s Opinion, is

attached as Exhibit “E” to this Complaint.
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never the result of collective bargaining between Local 18 ¢ and Cleveland.’

(d) Cleveland and Local 18 never negotiated and implemented a benefits package for
the CEQO Employees with equal or better benefits than are provided in the City
Charter.®

(e) Until February 14, 2005, no collective bargaining agreement existed between
Cleveland and any union representing Cleveland’s CEO employees. On that date, the
CEO Union and Cleveland entered into the first collective bargaining agreement
which affected Cleveland’s CEO Employees.vg |

15. Cleveland had and has a clear legal duty to pay its CEO employees the difference
between the prevailing wage rates and the lower hourly rates that Cleveland actually paid to its CEO
employees during the period from May 1, 1994 to February 14, 2005 (the “Underpayments™), as
shown on the Wage Chart, Exhibit “B” hereto.

16.  The CEOs have no adequate legal remedy which would allow them to recover
Cleveland’s Underpayments that were below the prevailing wage rates during the period of May 1,
1994 to February 14, 2005; thus the requested writ of mandamus is the appropriate remedy. '

COUNT II

17. Relators repeat into this Count II all of the assertions contained in paragraphs 1

® International Union of Operating Engineers, Local 18.

' SERB Opinion 2006-008 in response to Consolo, supra, Question No. 6.
8 SERB Opinion 2006-008 in response to Console Question No. 7.

? SERB Opinion 2006-008 in response to Consolo Question No. 6.

10 State ex rel, IUOE v, Cleveland, supra, syllabus, 62 Ohio St.3d at 538.
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through 16 of this Complaint.
18.  Ohio Rev. Code §124.38 states in part:

“Each of the following shall be entitled for each completed eighty
hours of service to sick leave of four and six-tenths hours with pay:

(A) Employees in the various offices of the . . . municipal . . .
service, . . .

..... may use sick leave, upon approval of the responsible
administrative officer of the employing unit, for absence due to
personal illness, pregnancy, injury, exposure to contagious disease
that could be communicated to other employees, and illness, injury,
or death in the employee's immediate family. Unused sick leave shall
be cumulative without limit. When sick leave is used, it shall be
deducted from the employee's credit on the basis of one hour for
every one hour of absence from previously scheduled work.”

19.  Ohio Rev. Code §124.39 states in part:

“(B) Except as provided in division (C) of this section, an employee
of a political subdivision covered by section 124.38 or 3319.141 of
the Revised Code may elect, at the time of retirement from active
service with the political subdivision, and with ten or more years of
service with the state, any political subdivisions, or any combination
thereof, to be paid in cash for one-fourth the value of the employee's
accrued but unused sick leave credit. The payment shall be based on
the employee's rate of pay at the time of retirement and eliminates all
sick leave credit accrued but unused by the employee at the time
payment is made. An employee may receive one or more payments
under this division, but the aggregate value of accrued but unused
sick leave credit that is paid shall not exceed, for all payments, the
value of thirty days of accrued but unused sick leave.”

20.  Cleveland’s CEO employees were, during their period of employment with
Cleveland, entitled to accrue paid sick leave and be paid for periods of illness, in accord with the
provisions of state law set forth in paragraphs 18 and 19 of this Complaint, until February 14, 2005.

21. Cleveland has failed and refused to accrue or provide and pay for sick leave to CEO



employees since October 29, 1980, when it enacted an ordinance'' excusing itself from paying sick
leave to its building and consfruction trade employees. These sick leave benefits have not been
provided for or paid by Cleveland to its employees from October 29, 1980 to February 14, 2005.

22. Cleveland has a clear legal duty to accrue and provide paid sick leave to its employees
in accord with state law.

23.  The CEOQs have no adequate remedy at law to obtain the accrual of sick leave, or to
obtain payment for periods of time they were absent from work due to illness or injury, or due to
illness, injury or death in their immediate families, as provided in R.C. §124.38, or to obtain payment
upon retirement for their accumulated but unused sick leave as provided in R.C.§124.39; thus a writ
of mandamus is appropriate.

WHEREFORE, the CEO Union and the individual Relators named herein, pray that the Court
shall issue an alternative writ requiring Respondents to show why the writ of mandamus should not
issue, or a peremptory writ granting them relief as follows:

As to Count I, a writ of mandamus ordering that:

(a) Cleveland City Council shall establish a schedule of compensation for the CEO
Employees in accordance with the prevailing wage rates in the private sector as shown on Exhibit
“B”, the Wage Chart, for the period of May 1, 1994 through February 14, 2005;

(b) Cleveland City Council shall appropriate funds for the payment fo the CEO Employees
of unpaid prevailing wage rates retroactively for the period of May 1, 1994 through February 14,
2005;

{(¢) The Mayor of Cleveland shall cause payment to issue to the CEO Employees 50 as to

! Cleveland’s Codified Ordinances, Sec. 171.31 “Sick Leave” is attached in Exhibit “N” hereto.
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compensate retroactively the difference between the actual wages paid and the prevailing wages for
the period of May 1, 1994 through February 14, 2005.

As to Count I, a writ of mandamus ordering that:

(d) the CEO employees shall be credited with accumulated sick leave at the rate of 4.6 hours
for every 80 hours worked during the period from October 29, 1980 to February 14, 2005;

() those employees who were required to miss work due to illness or injury, or the illness
or injury of a family member, shall be compensated for the time away from work to the extent of
their accumulated paid sick leave at the time of the absence due to illness; and

(f) those employees who retired from service for Cleveland during the time period from
October 29, 1980 through February 14, 2005, be paid in cash for one-fourth (1/4) of the value of their
accumulated but unused sick leave, as provided in R.C. §124.39.

Further, the CEO Union and individual Relators pray the court to require the addition of pre-
judgment interest at statutory rates to the wage deficiencies below the prevailing rates, running from
the various payroll dates upon which wages were due, and that this court award Relators’ attorney
fees plus their costs and expenses of litigation, plus post-judgment interest from the date of the

requested writ.

Respectfully submitted, )
OF COUNSEL: STEWART D. ROLL (Refg. #0038004)
PATRICIA M, RITZERT (Reg. #0009428)
PERSKY, SHAPIRO & 25101 Chagrin Boulevard, Suite 350
ARNOFF CO., L.P.A. Cleveland, Ohio 44122-5687

(216) 360-3737

(216) 593-0921 Fax

Representing Individual Relators and
the Municipal Construction Equipment
Operators’ Labor Council
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MEMORANDUM IN SUPPORT
OF ORIGINAL ACTION IN MANDAMUS

STATEMENT OF THE FACTS

This is a case about an Ohio city which fails and refuses to follow its own Charter’s
requirement'? that it pay its CEQ employees at prevailing wage rates during the period of 1994 -
2005. During that period, that city employed its CEOs as full-time employees. During that period,
there was no collective bargaining agreement between that city and its CEOs.” That city is
Cleveland, Ohio.

Cleveland is a charter city. A copy of its Charter is attached as Exhibit “A”; section 191 of
its text states in relevant part:

111

. . in the case of employees in those classifications for
which the council provided in 1979 a schedule of compensation in
accordance with prevailing wages paid in the building and
construction trades, the schedule established by the Council shall be
in accordance with the prevailing rates of salary or compensation for
such services..”* Adopted 1980. Effective February 17, 1981.

Cleveland’s construction equipment operator employees were identified as being part of the
building and construction trades in the schedule of compensation for 1979, as shown in Cleveland
Ordinance 1682-79 (1979), which is attached as Exhibit “¥”.

Relator, the Municipal Construction Equipment Operators” Labor Council (the “CEO

Union®) is a labor organization which was certified by SERB in 2003 as the exclusive bargaining

12 Cleveland City Charter Sec. 191 (Exhibit “A”)

13 SERB Opinion 2006-008 (Exhibit “C”), which is incorporated herein by reference. Among other things,
that Opinion finds that no collective bargaining occurred between Cleveland and its employee CEOs until after the
below-described CEO Union became the CEQs” exclusive labor organization representative.

' Charter for the City of Cleveland, §191 attached Exhibit “A”. Construction equipment operators were
among those building trades employees listed in thel 979 ordinance, Cleveland Ordinance 1682-79 (1979), attached
hereto as Exhibit “F” setting wage rates for building trades employees.



agent for Cleveland CEOs. The individually named Relators are persons who previously worked
as construction equipment operators and master mechanics for Cleveland, and are not represented
by the CEO Union in this litigation.

Cleveland’s CEO employees operate, repair, and maintain heavy construction equipment,
including but not limited to, mechanized hoes, loaders, bulldozers, and graders. The CEOs have
been variously referred to as “craft” employees, building trades employees, and operating engineers.
The CEQs are classified by the Cleveland Civil Service Commission as Construction Equipment
Operators Group ‘A’, Group ‘B’, or Master Mechanic.

Cleveland’s obligation to pay the CEQOs at the prevailing wage rate.

In State ex rel. IUOE v. Cleveland, (1992), 62 Ohio St, 3d 537, this Court recognized that
in the absence of a collective bargaining agreement, Section 191 of Cleveland’s Charter mandates
payment to the CEOs at the prevailing wage rate. For the CEOs, the private sector contract which

establishes the prevailing wage in Cleveland is the “Building Agreement.”"

Copies of the wage
rates from the Building Agreement documents from 1994 to 2005 are attached as Exhibit “J”. Those
are as set forth as the “prevailing wage” in the Wage Chart, Exhibit “B”. During this period of time,
Cleveland paid the CEOs at less than the prevailing wage rates.

The wage rates set forth in the Building Agreement documents (Exhibit “J”’) are the sum of
various listed components, i.c. a base rate, plus an amount for “health & welfare,” designated

“H& W which provides medical insurance, an amount to be applied to an employee’s individual

pension fund account, and components for an apprenticeship program and a construction industry

15See Exhibit “G”, Inter-Office Correspondence October 28, 1993 from Assistant Water Commissioner N.
Jackson to Water Commissioner Julius Ciaccia, Affidavit of Frank Madonia (Exhibit “H”), and Affidavit of Santo
Consolo (Exhibit “I'"). See also, State ex rel. IUOE v. Cleveland (1992}, 62 Ohio St. 537 at 538 and SERB Fact-
Finder Virginia Wallace-Curry’s report, Exhibit “K”, at p. 14, referring tu “...the long-standing practice of paymg
these employees at the rate established by the CEA Building Agreement...
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service program. This Building Agreement sum-of-components method for establishing the
prevailing wage rates for the CEOs is validated by the report of SERB-appointed Fact-Finder
Virginia Wallace-Curry, which is attached as Exhibit “K”. The Fact-Finder’s report demonstrates
how that calculation was made. (See p.13, Fact-Finder’s Report, Exhibit “K),

Another exampic of the use of this sum-of-components method of calculating the prevailing
wage rate for CEOs is provided by the Cleveland Inter-Office Correspondence dated October 28,
1993 which is attached as Exhibit “G”, That use is identical to the method described by the SERB
Fact-finder.

The Public Emplovees Collective Bargaining Act became effective im 1984,

The State Employment Relations Board (“SERB”) was created in 1984 by Chapter 4117 of
the Ohio Revised Code. That legislation is known as the Public Employees Collective Bargaining
Act. This Act gave employees of political subdivisions the right, but not the obligation, to form
bargaining units, designate an exclusive representative for bargaining and to bargain collectively.
Following certification of the CEO Union, Cleveland’s CEO emrployees chose not to exercise their
right to bargain collectively nor to attempt to negotiate a collective bargaining agreement until 2003,
after they formed the CEO Union. Cleveland’s unfair labor practice of “surface bargaining” delayed
achievement of a collective bargaining agreement until February 14, 2005.'¢
The CEQs and Stafe ex rel. I UOE, supra

Several CEOs working for Cleveland in 1992 had previously worked as construction
equipment operators in the private sector. During that private sector employment, they were

members of Local 18 of the International Union of Operating Engineers (“Local 18"). After

15 SERB Opinion 2004-004, which is incorporated herein by reference, and attached as Exhibit “D” to this
Memorandum.
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becoming employed by Cleveland, they chose to continue their membership in Local 18."7 As aresult
of that relationship, they allowed Local 18 to represent them in the litigation in State ex rel. {UOE,
Supra.

The Court’s opinion in State ex rel. JUOE makes a statement, which stemmed from an
alleged and erroneous stipulation, that Local 18 was the certified collective bargaining agent for the
CEQs. The truth was that Local 18 only acted as a litigation agent for its members. It was not a
collective bargaining representative.‘s A claim which surfaced later, that Local 18 should be
considered a “grandfathered” or “deemed éertiﬁed” collective bargainiﬁé representative due to
activities prior to the passage of the Public Employees Collective Bargaining Act, has also been
found erroneous by SERB." State ex rel. IUOE, supra, mandated that CEOs shall be compensated
al prevailing wage rates under the Building Agreement for 1992 and thereafier. * Wages increased
temporarily.

Cleveland’s Failure to Pay the CEOs at Prevailing Wage Rates.

Then, in 1994, Cleveland unilaterally allowed wage rates to fall below the rising private
sector prevailing hourly wage. For the next eight years, Cleveland developed one pretext after
another for cutting the wages of the CEOs below the prevailing wage rate. Cleveland’s various
pretexts included a disagreement over which overtime hours are compensated at time-and-a-half'and

which at double-time; disputing the components of overtime pay; and complaining that it would

Exhibit “H” Affidavit of Frank P. Madonia; Exhibit “I,” Affidavit of Santo Consolo.

18 SERB Opinion 2006-008, at p. 2, no. 2, and p. 10: “It is undisputed that SERB has never certified Local
18 as the exciusive bargaining representative for the CEOs under §4117.05.”

PSERB Opinion 2006-008, at p. 2, no. 1, and p. 7: . . . Local 18 never was the deemed-certified
representative of the CEOs.”

X State ex rel, IUOE, sapra at 538,
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rather use a different private sector contract than the one recognized in State ex rel. IUQE, supra at
538. Asshown on Exhibit “B,” the Wage Chart, CEO wages fell farther below the prevailing wage
rates every year during the period of 1994-2005.

One example of a pretext used by Cleveland for cutting CEO wages is Cleveland’s past
assertion that CEO employees are not entitled to receive the “pension” component of the prevailing
wage. One of Cleveland’s pretexts for reducing the wages of the CEOs below the prevailing wage
was that it should carve out of the CEOs’ income the aniouﬁ_t of its Employer Accumulation Fund
obligation. Cleveland’s “rationale” for this position, was that it is required by law to make deposits
into an “Employers Accumulation Fund” (R.C. §145.23(B)) under the Public Employees Retirement
System (hereafter “PERS™). Cleveland’s “rationale™ is erroneous because it fails to recognize that
by law, employees do not receive those deposits.”! Instead, the Employers Accumulation Fund is .
used to provide insurance coverage for current retirants in the system if such coverage is granted by
the public employees retirement board (R.C. §145.58), to make up the under-funding for already-
accrued and vested pension liabilities, and if the amount in the earnings fund (R.C. §145.23(D)) is
insufficient, the amount of the deficiency will be transferred out of the Employers Accumulation
Fund. Nothing is earmarked for a particular employee. By law, the fund which holds the employers’
payments is a separate legal entity (R.C. §145.25) in which no individual is vested. No employee
“receives” to their credit the Employers Accumulation Fund payments made by Cleveland; those

payments do not accrue to the benefit of employee savings.” See, Wright v. Dayton (2004), 158

21 See Exhibit “M” hereto, at paragraph 8, in which Cleveland claims not to know that the taw provides that
the annually-billed obligation of a public employer is deposited in the employers accumulation fund
(R.C.145.23(B)), in which no employee is vested or has accounts, and does not accrue to the benefit of any

individual employee.

22p.C. §145.25.
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Ohio App. 3d 152; and Williams v. Columbus (1987), 40 Ohio App.3d 71; R.C. §145.561. The court
in Wright v. Dayton, supra, emphasized this, saying: “we are perplexed as to why [claimants]
believed they were entitled to a share of the city’s money that it had budgeted for payment to PERS.
. Wright v. Dayion at 160,

The treatment of an employee’s contribution, under law, is different than the Employers
Accumulation Fund payment. An employee’s contribution is taken from his paycheck as a payroll
deduction (R.C. §145.55) and deposited into an individual account in hisname (R.C, §145.21) where
it is held for him in the Employee Savings Fund (R.C. §145.23(A)).” If he leaves employment,
the public employment relations board will return to him the “accumulated contributions” in his
individual account (§145.40(A)(1)). However, “accumulated contributions” include only the

emplovee’s own payments to his individual account, but does not include any portion of the
Y p

Employers Accumulation Fund (§145.01(J)).
“, .. in the event the employee terminates his employment, rather than retires, that
portion which is regarded as the employee’s contribution is returned to him or her,
but the employer’s contributionisnot . . ..” Williams v. Columbus (1987, 5™ Dist.),
40 Ohio App.3d at 74, and R.C. §145.40.
The withdrawal of his contributions “shall cancel” a former employee’s participation in the
retirement system (R.C. §145.40(A)X1)). He will not receive anything except the return of what was
taken out of his paycheck and put into his individual account.* No PERS statute or precedent allows

Cleveland to deduct out of the paychecks of its employees any portion of its payments to the

Employers Accumulation Fund.

2 InRC. Chap. 145, which covers the public employees retirement system (hereafter “PERS™) a
“contributor” is an individual employee who has an account in the employee savings fund. R.C, §145.01(F). A
“membet” is any public employee, R.C.§145.01(B).

2 With some interest, after December of 2000 pursuant to R.C. §145.471.
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In summary, the employee does not “receive” the employer’s payments and an employer
cannot deduct the amount it must pay from the wages due to an employee. Those funds are not
deposited to the employees accounts. Employees are not receiving those funds any more than they
receive Cleveland’s unemployment compensation and workers’ compensation deposits. Cleveland
is not entitled to a “credit” against CEO wages for its obligation to the Employers Accumulation
Fund.

The cited precedent and statutes make clear that Cleveland’s deduction of the employer’s
portion of its PERS payment from the CEOs” wages is improper.

SERB Answers this Court’s State ex rel. Consolo, supra, Questions.

In 2002, individual Relators and others sued Cleveland to once again bring their wages up
to the prevailing rate in the private sector. Cleveland once again resisted and chose to ignore its City
Charterrequirement to pay its CEQ employees at the prevailing wage rate. Cleveland again appealed
to the Ohio Supreme Court its clear duty to pay the prevailing wage. That appeal was decided in
State ex rel. Consolo v. Cleveland, (2004) 103 Ohio St. 3d 362, 2004-Ohio-5389. In Srate ex rel.
Consolo, this Court identifies a number of factual issues, and states that those issues should be
determined by SERB. Pursuant to this direction, and in response to the CEO Union’s Petition,
SERB ordered and held a hearing to respond to the Court’s queries.”” SERB administrative law
judge Beth Jewell issued a recommended decision, which was adopted by SERB,* finding the
following facts:

"(1) International Union of Operating Engineers, Local 18 was not a deemed-certified
bargaining agent on or before April 1, 1984, for those persons employed by the City of

5 The SERB Order directing a hearing on the issues is attached hereto as Exhibit “L.”.
BSERB Opinion 2006-008. Exhibit “C”
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Cleveland as construction equipment operators;

2) International Union of Operating Engineers, Local 18 was not the exclusive
representative for the construction equipment operators at any time during the period of 1994
to 1998;

(3)  The City of Cleveland and International Union of Operating Engineers, Local 18
informed the construction equipment operators of the prevailing wage rate agreed fo by
International Union of Operating Engineers, Local 18 and the City of Cleveland to seitle a
contempt action, but International Union of Operating Engineers, Local 18 did not negotiate
a_decrease in _compensation of those persons employed by the City of Cleveland as
construction equipment operators with the knowledge or consent of the construction
equipment operators;

(4)  No evidence was presented in the record showing that the construction equipment
operators themselves, as individual employees, had agreed to a decrease in compensation;

(5) The wages of the construction equipment operators who were appellees in
Consolo v. City of Cleveland (2004), 103 Ohio St. 3d 362, 2004-Ohio-5389, were not the
result of collective bargaining between International Union of Operating Engineers,
Local 18 and the City of Cleveland; and

(6) No evidence was presented in the record showing that any benefits package was

negotiated or implemented for the construction equipment operators until February 2005,”

which was after SERB certified the Municipal Construction Equipment Operators' Labor

Council as the construction equipment operators' exclusive representative in January 2003.

(Emphasis Added).

IUOE Local 18 joined Petitioner CEO Union in asking that SERB adopt all of these findings.
Cleveland protested these recommended determinations of the administrative law judge to the full
State Employment Relations Board. On September 28, 2006 SERB rendered Board Opinion 2006-
008. In that opinion, SERB adopts and approves all of the determinations above, as well as the

reasoning of the administrative law judge. No appeal was taken from SERB’s decision; that decision

z The collective bargaining agreement reached by the CEQO Union and Cleveland provided for a

combination of hourly wage, days off with pay for vacations, holidays jury duty, funeral leave and personal days.
The agreement also provided for other benefits of employment, notably health insurance plus dental and vision
coverage, paid by Cleveland. The dotlar value of the total package of compensation, when divided into an hourly
rate, exceeded the dollar value of the then-current prevailing wage rates in the private sector Building Agreement,
between the construction Employers Association and International Union of Operating Engineers, Local 18. See
Exhibit “H”, Affidavit of CEQ Union President Frank P. Madonia.
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is now final.

All of these facts are supported by the affidavit of Frank Madonia, CEO and President of the
CEQ Union, aftached as Exhibit “H,” and the other attached affidavits and Exhibits support this
Complaint.

Count I - Prevailing wages

In 1992, this Court held in State ex rel. [UOE v. Cleveland *® and re-affirmed again in Stafte
ex rel. Consolo v. Cleveland, (2004) 103 Ohio St. 3d 362, that:

“In IUOE, we stated that the city must comply with -its charter, -
specifically because the employees’ compensation was not a result of
collective bargaining.” (f 22).

“...If appellees prevail before SERB on their claim that their wages
did not result from collective bargaining, then the city charter
controls.” (22).

Section 191 of the Cleveland City Charter grants the right to CEOs, and other building trades

employees, to be compensated at the same rates generally paid in the private sector.

The CEOs prevailed on their claim before SERB that their wages between 1994 and February

of 2005 did not result from collective bargaining, therefore they are entitled to be paid at

prevailing wage rates under the City Charter,

In response to this Court’s State ex rel. Consolo inquiry, SERB has found that the CEOs’
wages were not the result of collective bargaining and that no collective bargaining agreement
existed until February of 2005. SERB’s finding, and this Court’s ruling in State ex rel. IUOE and

State ex rel. Consolo, supra, that §191 of Cleveland’s Charter obligates it to pay its CEOs at the

BState ex rel. IVOE v. Cleveland (1992), 62 Ohio St. 3d 537.
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prevailing wage rate in the absence of a collective bargaining agreement, yield the conclusion that
CEOQs are entitled to be paid at the prevailing wage rate. Based upon these facts and law, the CEOs
pray that this Court will issue the prayed for writ of mandamus, ordering Cleveland to pay such
amount in back wages as will compensate the CEOs for Cleveland’s below-prevailing-wage-rate
payments during the period of May 1, 1994 -February 14, 2005. The deficiency of those payments

below the prevailing wage on an hourly basis is shown on attached Exhibit “B”.

“Prevailing wage rates” include all components of the wages in the private sector.

This Court rendered its opinion in State ex rel. Pinzone v. Cleveland (1973), 34 Ohio St.2d
26, that mandamus will lie to compel compliance with a municipal charter requiring that municipal
wages be set in accordance with the prevailing wage in private industry. -Still further, this Court
ruled that the prevailing wage rate should not be offset by fringe benefits, saying:

“Permitting an offset for such “fringe benefits” would necessarily
encourage arbitrary and probably inaccurate lowerings of the
municipal wage scale, Clearly, this is not the intent or meaning of
Section 191.” (Pinzore at p.31).

In 1979 Cleveland City Council enacted Ordinance 1682-79 (1979) (Exhibit “F™), which set
the wage of building trades employees, including Construction Equipment Operators Group 1 (now
referred to as “Group A™) Construction Equipment Operators Group 2 (now referred to as “Group
B} and Master Mechanics, at prevailing wage rates in private industry. The wages so set were taken
from the then-current Building Agreement union contract for private secior construction equipment

operators. A true copy of the relevant portion of the 1979 Building Agreement is attached to the

affidavit of Santo Consolo, attached hereto as Exhibit “1.” In accord with the Pinzone decision, all

components {100%) of the wage rate in the private sector contract were added together to calculate
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the prevailing wage rates prescribed in Cleveland Ordinance 1682-79.

In November 1980, the people of the City of Cleveland adopted the current version of Charter
§ 191 by popular vote, effective February 17, 1981. Sec. 191 of the Charter (Exhibit “A”) refers
specifically to the schedule of compensation for building trade employees passed by the city council
in 1979 (Exhibit “F). The “Building Agreement” wage rates shown for 1979 in Exhibit “I”’, when
all components are totaled (100%), are the same as the prevailing wage rates in the 1979 ordinance,
and the same as the wages paid in 1979 to Mr. Consolo, as also evidenced in attached Exhibit L.

The Building Agreements’ components are as follows: Base rate + H & W (Health and

Welfare) + Pension + Industry Advancement Program (IAP) + Apprenticeship Program.

1979 “Building 1979 Ordinance
Agreement” Private #1682-79 pay
Classification Effective Date  sector contract-100% range Difference
of all components
CEO 1 (orA)y Mayl, 1979 $15.88 $15.88 None
CEO2(orB) Mayl1,1979 $15.73 $15.73 None
CEO3(orC) Mayl, 1979 $15.38 $15.38 None
CEO 4 (orD) Mayl, 1979 $14.60 $14.60 None
Master May 1, 1979 $16.38 $16.38 None
Mechanic

This chart shows that the rates established in the benchmark 1979 Ordinance, referred to in
City Charter § 191, included all components, and were thus equal to 100% of the prevailing wage.
This is what the people of Cleveland approved when they voted on the Charter.

The charter of a municipality is enacted by the vote of the people and, as the will of the
people, carries supreme authority within a municipality. The Ohio Supreme Court in State ex rel.
Pell v. Westlake (1980), 64 Ohio St. 2d 360, stated:

We begin the analysis by recognizing that the charter of a city, as
approved by the residents of that city, represents the framework
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within which the city government must operate. Cleveland ex rel.
Neelon v. Locher (11971), 25 Ohio St. 2d 49.

The Ninth District Court of Appeals expressed the relationship in this way:

A municipal charter acts as the constitution of the municipality,
Calco v. Stow (Apr. 29, 1981) 9™ Dist, No. 9990, at 4, citing State ex
rel. Pell v. Westlake (1980), 64 Ohio St. 2d 360, 361. Accordingly,
when provisions of a city’s charter and its ordinances conflict, the
charter provision prevails. Reedv. Youngstown (1962}, 173 Ohio St.
265, paragraph two of the syllabus. See, also, Deluca v. Aurora
(2001), 144 Ohio Spp. 3d 501, 511.

The Ohio Supreme Court has also held that “, . . ordinances and resolutions in conflict with
provisions of [a] city charter [are] invalid.” State ex rel. Plain Dealer Publishing Co., v. Barnes
(1988), 38 Ohio St, 3d 165 at 168. Consequently, the vote of the people of Cleveland, adopting a
Charter requirement for compensation at prevailing wage rates, citing compensation set at 100% of
those rates, may not be overridden by any other municipal power. The vote of the people requires
payment to the CEOs at 100% of the prevailing wage. Cleveland’s payment of wages at below the
prevailing wage rates was improper and should be remedied by the issuance of the requested writ
of mandamus.

If there is no colleciive bargaining agreement, 100% of the prevailing wage rates must be paid.

Under R.C. §4117.10(A), in the absence of a collective bargaining agreement, the public
employer (here, Cleveland) and the public employees are “subject to all applicable state or local laws
pertaining to the wages, hours, and terms and conditions of employment for public employees.”

This Ohio Supreme Court specifically ruled in 1992 that §4117.10(A)means that the wages
of construction equipment operating engineers employed by Cleveland continue to be governed by

the City Charter when “there is no collective bargaining agreement.” State ex rel. IVOE v, Cleveland

State ex rel. IUOE v, Cleveland, (1992) 62 Ohio St. 3d 537
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{1992), 62 Ohio S5t.3d 357 at p.540.

“When negotiations between public employees represented by an
exclusive bargaining agent and a city have not produced a collective
bargaining agreement, will mandamus lie to resolve a wage dispute
by compelling compliance with a city charter provision pursuant to
R.C. 4117.10(A)? We find that it does, . . . and allow the writ.” State
ex rel. Internat’l Union of Operating Engineers v. Cleveland (1992),
62 Ohio St. 3d 537 at 539,

Further
“. .. the city charter, in light of R.C. 4117.10(A), identifies a clear
legal right to the relief sought and a concomitant clear legal duty to
grant that relief.” Id. At 540.
See also, Consolo, supra, at 368, J22.
To reiterate, SERB determined®® that Cleveland does not provide benefits of employment to CEOs.

Cleveland had no valid reason to reduce the gross wages of CEOs below the prevailing wage rates.

The remedy for an underpayment of compensation to public emplovees is the issuance of awrit

commanding that the payment be made, plus pre-judgment inferest.

"It is well settled fhat a claim by public employees for wages or benefits is actionable in
mandamus." State ex rel. Kabert v. Shaker Hts. City School Dist. Bd. of Edn. (1977), 78 Ohio St.3d
37, citing State ex rel. Chavis v. Sycamore City School Dist Bd. of Edn. (1994), 74 Ohio St.3d 26,
34; State ex rel. Madden v. Windham Exempted Village School Dist. Bd. of Edn. {(1989), 42 Ohio
St.3d 86, 88, A request for a declaration of rights under law can be coupled with an action in
mandamus to compel payment of amounts due under the law as so declared. Fenske v. McGovern,
11 Ohio St. 3d 129 at 131 (1984). Consequently, the CEOs are entitled to a writ of mandamus which
requires that the Cleveland City Council set wages and appropriate funds for the payment of the

described deficiency in the CEQs’ prevailing wages during the period of 1994-2005, and further, that

“SERB Opinton 2006-008. (Exhibit “C”)
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the Mayor of Cleveland cause the payment of that deficiency, as determined by this Court, to the
CEO Union members and the individual Relators.  Relators also pray for the award of pre-judgment
interest, so that they may be made whole for their loss of income over a period of years. As R.C.

§1343.03(A) states in part

«, .. when money becomes due and payable upon any bond, bill, note
.. . or other transaction, the creditor is entitled to interest at the rate
per annum determined pursuant to section 5703.47 of the Revised
Code.”

Prejudgment interest is not a form of punitive damages. “The Supreme Court has held that
in determining whether to award prejudgment interest pursuant to R.C. 1343.03(A), a court need
only ask one question: Has the aggrieved party been fully compensated?” Rayal Elec. Constr. Corp.
v. Ohio State Univ. (1995), 73 Ohio St.3d 110, 116.

Further,

“An award of prejudgment interest encourages prompt settlement and
discourages defendants from opposing and prolonging, between
injury and judgment, legitimate claims. Further, prejudgment interest
does not punish the party responsible for the underlying damages, *
# # but, rather, it acts as compensation and serves ultimately to make
the aggrieved party whole. Indeed, to make the aggrieved party
whole, the party should be compensated for the lapse of time between
accrual of the claim and judgment.” Royal Elec., supra, as quoted in
Commsteel,_Inc. v. Bender Constr., Inc. (Dec, 3, 1998), Cuyahoga
App. No. 74189, unreported.

Thus, the award of prejudgment interest is compensatory in nature. The CEOs seck to be
made whole for the money due them but not paid, and therefore request the award of prejudgment
interest on the difference between the amounts they were paid and the full prevailing wage rate,

running from the various payroll dates on which their wages were due.
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Count II - Sick Leave

Paid sick leave is required to be provided by political subdivisions in Ohio by R.C. §124.38.
It should be treated separately and distinguished from other voluntary benefits of employment which
might be granted to employees or not granted, in the discretion of the subdivision. Paid sick leave
is mandatory, not discretionary. The sick leave statutes in R.C. Chap. 124 were enacted to be of
state-wide application for the health and welfare of public employees in general. Constitutionally,
they may not be overridden by local legislation such as municipal ordinances. Ohio Const., Art. I
Sec. 34 and 26.
Ohio Revised Code §124.38 provides that public employees:
« . shall be entitled, for each completed eighty hours of service, to
sick leave of four and six-tenths hours with pay. . . . Unused sick
leave shall be cumulative without limit.”
And pursuant to R.C. sec. 124.39,
“ .. anemployee of a political subdivision covered by section 124.38
or 3319.141 [3319.14.1] of the Revised Code may elect, at the time
of retirement from active service with the political subdivision, and
with ten or more years of service with the state, any political
subdivisions, or any combination thereof, to be paid in cash for
one-fourth the value of the employee's accrued but unused sick leave
credit.. .. ”
The Home Rule powers of municipalities are specifically made subject to Sec. 3 of Article
XVII of the Ohio Constitutions Article XVIII §3 limits the power of cities by stating that
municipalities may enforce only such local laws “as are not in conflict with general laws.”
The Ohio Constitution states further:
All laws, of a general nature, shall have a uniform operation
throughout the state; nor shall any act, except such as relates to public
schools, be passed to take effect upon the approval of any other

authority than the general assembly...” Ohio Const.Art. II Sec. 26.
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Most specifically, with respect to “Welfare of Employees,” the Ohio Constitution Article 11,
Sec. 26 provides:

“Laws may be passed fixing and regulating the hours of labor,
establishing a minimum wage, and providing for the comfort, health,
safety, and general welfare of all employees, and no other provision
of the constitution shall impair or limit this power.”

Thus the home rule power Cleveland may exercise is limited. Cleveland may not exercise
its home rule power so as to contradict a state law of uniform operation throughout the state, dealing
with the comfort, health, safety, and general welfare of employees. Cleveland may not eliminate the
right to paid sick leave which is granted to employees by virtue of RC §§ 124.38 and .39,

Even a charter city may not take away by ordinance an employee’s right to sick leave under
state law. The First District Court of Appeals put it this way:

“The issue presented in this case is whether the Home Rule
Amendment of the Ohio Constitution allows a charter city to
circumvent the provisions of R.C. 124.38 as it pertains to the transfer
of an employee’s unused accumulated sick leave. We hold that it
does not...” State ex rel. Reuss, v. Cincinnati (1995) 102 Ohio App.
3d 521 at 522-523.

Cleveland City Code sec. 171.31, (attached as Exhibit “N”, City of Cleveland Codified
Ordinances) attempts to specifically exclude CEOs from receiving paid sick leave. This attempt to
exclude CEOs from receiving sick leave must be ruled invalid.

Referring again to R.C. §4117.10(A), that section makes clear what governs the public
employment relationship. That section provides that where no collective bargaining agreement

exists, or where an agreement “makes no specification about a matter,” state and local laws apply.

No collective bargaining agreement which covered the CEOs was in effect prior to February of
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2005.%! No specification existed in any alleged agreement about sick leave; therefore R.C. §§ 124.38
and 124.39 govern the employment relationship with respect to sick leave. Ohio Rev. Code
§4117.10(A). Since October 29, 1980, Cleveland has failed to provide paid sick leave to the CEOs
as required by R.C. §124.38, despite the fact that they are regular full-time hourly rate employees
of Cleveland. See Affidavit of Frank P. Madonia, Exhibit “TH”.

Without paid sick leave for this period, if a CEO was injured or ill, he may be excused from
work, but he would not be paid for any of the time he is not working. Because CEOs also were not
allowed medical and hospitalization insurance as a benefit of employment, when an injured CEO is
not working, he still must continue paying the premiums for his medical and hospitalization
insurance. Without a paycheck, this may necessitate borrowing money to pay health insurance
premiums. The CEO Union submits that this is contrary to the intent of R.C. sec. 124.38 and Ohio
Const. Art, I sec. 34.

InSouth Euclid Fraternal Order of Police v. D 'Amico (1983) 13 Chio App. 3d 46 at 47 (Cuy.
Cty.) a local ordinance which denied the use of sick leave where it was permitted by §124,38 was
declared unconstitutional. Further, the 8" District Court of Appeals held R.C. §124.38 gives

employees a vested right in accumulated sick leave, the right to use sick leave, and does not give the

employing unit the right to choose whether to grant sick leave or to deny it,

Both South Euclid, supra, and Fraternal Order of Police v. East Cleveland (1989) 64 Ohio
App. 3d 421 at 424 (Cuy. Cty) declare that R.C. sec. 124.38 and 124,39 prevail over conflicting

municipal ordinances. See also, Weir v. Rimmelin {(1984) 15 Ohio St. 3d 55 at 56. The City of

Cleveland’s attempt to exclude the CEO Union’s members from receiving paid sick leave cannot be

J\SERB Opinion 2006-008 (Exhibit “C”) p. 12: “"Furthermore, the City and Local 18 do not dispute that
they never entered into a collective bargaining agreement.”
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given effect. See, also, State ex rel. Reuss v. Cincinnati (1995) 102 Ohio App. 3d 521 at 524; Ebert
v. Bd. Of Mental Retardation (1980} 63 Ohio St. 2d 31 at 33.

A writ should be granted mandating the accumulation of paid sick leave for the hours
worked by the members of the CEO Union as provided by statute, at the rate of 4.6 hours for every
80 hours worked during the period from October 29, 1980 to February 13, 2005,

Further, it should be mandated that those employees who were required tc; miss work due to
illness or injury, ér the illness or injury of a family member, shall be compensated for the time away
from work to the extent of their accumulated paid sick leave. |

Finally, The CEO Union asks that it be also mandated that those employees who retired from
service for Cleveland during the relevant time period, be paid in cash for one-fourth (1/4) of the
value of their accumulated but unused sick leave pursuant to R.C. § 124,39,

CONCLUSION

SERB has determined that the CEOs®> wages were nof the result of collective bargaining

during the period of 1994 - 2005. In State ex rel. [UOE and State ex rel. Consolo, supra, this Court
ruled that Cleveland was required to pay its CEOs at the prevailing wage rate, in the absence of a
collective bargaining agreement. This issue was confused by Cleveland’s erroneous claim that the
CEOs’ wages were the result of collective bargaining between it and Local 18 of the International
Union of Operating Engineers. SERB’s Opinion 2006-008, which is attached as Exhibit “C” to this
Memorandum rejects Cleveland’s claim. Since the evidence shows that Cleveland has not paid the
CEOQ’s at the prevailing wage rate, this Court should issue the writ of mandamus sought by this
Complaint to remedy the underpayment of wages.

SERB Opinion 2006-008 also holds that no collective bargaining during the period of 1994-
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February 17, 2005 affected benefits. Since the evidence shows that Cleveland wrongly failed to
provide paid sick leave to the CEOs as required by Ohio R.C.§§ 124.28 and 124,39, this Court

should also issue a writ of mandamus ordering sick leave accrual and payment as sought by this

Complaint.
Respectfully submitted,
OF COUNSEL: STEWART D, ROLL (Reg. #0038004)
PATRICIA M. RITZERT (Reg. #0009428)
PERSKY, SHAPIRO & 25101 Chagrin Boulevard, Suite 350
ARNOFF CO., L.P.A. Cleveland, Ohio 44122-5687

(216) 360-3737

(216) 593-0921 Fax

Representing Relator CEO Union and
Individual Relators
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LIST OF EXHIBITS

Charter of the City of Cleveland, Ohio - Section 191 “Compensation of Officers and
Employees” requiring compensation at prevailing wages for construction trades
employees.

Wage Chart showing the underpayment of CEOs on an hourly basis from $0.92 in
1994 to $6.97 in 2004,

SERB Opinion 2006-008 in SERB Case No. 2002-REP-06-0116 —making findings of

fact and conclusions of law — as directed by the Ohio Supreme Court in State ex rel.

Consolo v. Cleveland (2004), 103 Ohio St.3d 362.

SERB Opinion 2004-004, in SERB v. City of Cleveland, Case No. 2003-ULP-06-
0322, (August 5, 2004) Order and Opinion finding that Cleveland committed an
unfair labor practice by engaging in bad-faith bargaining with the Municipal
Construction Equipment Operators' Labor Council.

Motion by Local 18, filed August 31, 2006, for SERB to adopt the Recommended
Determination of Administrative Law Judge Beth Jewell.

Cleveland Ordinance #1682-79 (1979) setting prevailing wage rates for building
trades employees.

Cleveland Inter-Office Correspondence from N. Jackson, Assistant Commissioner to
Julius Ciaccia, Commissioner of Division of Water, dated October 28, 1993 using the
sum-of-components for the prevailing wage under the Building Agreement.

Affidavit of Frank P. Madonia, President of the CEQ Union.

Affidavit of Santo Consolo, with 1979 prevailing wage rates attached.



Prevailing Wage Rates from Building Agreements between the Construction
Employers Association and International Union of Operating Engineers, Local 18,
1994 through 2005.

SERB Fact Finder’s report from Virginia Wallace-Curry dated May 10, 2004.

SERB Order dated August 25, 2005 in SERB Case No. 02-REP-06-0116, directing an
administrative hearing on the questions raised in State ex rel. Consolo v. Cleveland
(2004), 013 Ohio St. 3d 362.

" Swomn statements of Cleveland Chief of Persormel Management admitting that CEOs
are not given paid sick leave and do not receive benefits of employment.

Codified Ordinances of Cleveland, Sec. 171.31 “Sick Leave,” effective October 29,
1980. This code section provides paid sick leave for all full-time hourly rate

employees except craft employees paid at building trades prevailing rates.



EXHIBIT “A”

Charter of the City of Cleveland, Ohio
“Compensation of Officers and Employees”

Section 191
Effective February 1981
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Mote: The original City Charter was adopted by the electors at a special
election on July 1, 1913, certified to the Secretary of State on July 4, 1913,
and effective January t, 1914, Dates appearing in parentheses after a section
indicate the effective date of such section either asan amendment,
new enactment or repeal. . )

The inclusion of the Charter of the City of Cleveland in this publication of
the Codified Ordinances of the City of Cleveland has suggested the desirabil-
ity of providing chapter arrangement and tittes for the respective sections of
the Charter, and accordingly these have been supplied by the editor, although
they do not appear in the Charter as adopted and amended by the electors.

CHAPTER |_POWERS OF CITY

General Powers
Enumeration of Powers Not Exclusive

CHAPTER 3—NOMINATIONS AND ELECTIONS

Elections

Nominations

Nominating Petitions

Petition Form

Nominating Petition Papers

Filing and Verification of Petitions

Acceptance of Nomination

Selection of Candidates

Ballots

Rotation of Names

Blank Spaces on Ballots

Rules for Counting Ballots

General Laws to Apply; Voting Machines and Counting Devices;
Corrupt Practices

Balloting by Armed Forces

Removal Procedure of Mayor or Member of Council

Filing Recall Petition

Recall Election Ordered

Separate Recall Petitions Required

Ballots in Recall Elections

Result of Recall Election

............ Save the Future
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CITY OF CLEVELAND

CERTIFICATE

Cleveland, Ohio January 1, 1991

TO WHOM IT MAY CONCERN:

This will certify that the matter published
herewith is a true copy of the Charter of City of

‘Cleveland, in effect on the 1st day January, 1991

g itk ikt ooct

JAY WESTBROOK ARTHA WQODS
President of Council City Clerk, Clerk of Council
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§ 22 Election When Member Resigns
§ 23 Limitations on Recall Petitions

CHAPTER 5—THE COUNCIL

Powers, Terms and Vacancies

Dividing the City into Twenty-One Wards
Reapportionment of Wards

Qualifications of Council Members

Salary and Attendance of Council Members
Meetings of Council '
Rules of Council

President of Council

Clerk of Council

Legislative Procedure

Enactment of Ordinances and Resolutions
Revision and Codification of Ordinances
Amending Ordinances and Resolutions
Emergency Measures

Mayor’s Veto

Limitation on Rate of Taxation for Current Operating Expenses
Levy for Special Purposes of Improvements and Equipment
Levies for Debt Service

Submission of Extra Levy to Vote
Severability of Sections

Mayor’s Estimate

Appropriation Ordinance

Preliminary Appropriations

Transfer of Appropriations

Current Revenue

Limitation on Appropriations

Use of Appropriations

Alienation of Water Front Lands
Investigations by Council or Mayor

Audit and Examination

Publication of Ordinances and Resolutions

CHAPTER 7—INITIATIVE AND REFERENDUM
Ordinances by Initiative Petition
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Amending Petition 4
Insufficiency of Petition

Submitting Proposed Ordinances

Action on Proposed Ordinance

Ordinance Form Certification after Council Action
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Ordinance Certification and Submaission for Vote
Repealing Ordinances

The Referendum

Petition for Referendum

Petition for Referendum Text

Initiative Ordinances Subject to Referendum

CHAPTER 9—CONFLICTING ORDINANCES

Greatest Election Vote to Prevail

Referendum on Emergency Measures
Preliminary Action Valid Prior to Referendum
Form of Ballots; Election Results

CHAPTER 11—THE EXECUTIVE

Executive and Administrative Powers

Term and Qualifications of Mayor

Salary of Mayor

Mayor’s Appointing Power

General Powers and Duties of Mayor

Mayor’s Right in Council

Vacancy in Office of Mayor; Acting Mayor

Residency Requirements; Officers and Employees

City Record

City Planning Commission

Directors and Staff

Powers and Duties of Commission

Mandatory Referral

Co-ordinating Board and Advisory Committee

Zoning Ordinances

Board of Zoning Appeals; Board of Building Standards and Building
Appeals

Port and Harbor Commission

Department of Port Control

CHAPTER 13—DEPARTMENTS AND DIVISIONS

Establishment and Discontinuance of Departments and Offices
Directors

Departmental Divisions

Board of Control

Advisory Boards

Reports

CHAPTER 15—DEPARTMENT OF LAW

Director of Law; Qualifications and Duties
Director as Prosecuting Attorney
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§ 85 Suits Affecting City

§ 86 Legal Opinions

§ 87 Application for Injunction:

§ 88 City Contracts and Fascments }
§ 89 Mandamus

§ 90 Taxpayer’s Suit

§ 91 Time Limitation to Bring Action

§ 92 Hearing, Judgment and Costs

§ 93 Director as City Solicitor

CHAPTER 17—DEPARTMENT OF FINANCE

§ 94 Director of Finance

§ 95 Accounting Procedure

& 96 Monthly Financial Statement ;
§ 97 Commissioner of Accounts ¢
§ 98 Special Audits : :
§ 99  Division of Treasury

§ 100 Duties
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Division of Purchases and Supplies _ f
- § 102 Governing Regulations :
Division of Assessments and Licenses O
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§ 104  Accounts of Appropriations
§ 105 Payment of Claims ;
§ 106 Contracts Certified :
§ 107 Earmarked Funds '
§ 108  Authorization of Contracts

§ 109  When Contracts Void

§ 110 Sinking Fund

§ 110-1 Civil Defense Expenditures

CHAPTER 19—DEPARTMENT OF PUBLIC UTILITIES

§ 111 General Powers and Duties
i § 112 Fixation of Utility Rates

§ 113 Accounts of Publicly Owned Utilities
CHAPTER 21—TRANSIT SYSTEM OPERATION

t § 113-1 Transit Systemn Operation—Repealed

to
113-8

| CHAPTER 23—PUBLIC HEALTH . ';
§ 114  General Provisions '
| CHAPTER 25—POLICE AND FIRE SERVICE

§ 115 General Provisio_ns :
! § 115-1 Office of Professionil Standards :
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§ 115-2 Police Review Board
§ 115-3 Powers and Duties of Board
§ 115-4 Investigation and Disposition of Complaints

§116
§ 117
§118
§ 119
§ 120
§ 121
§ 122
§ 123

§ 124
§ 125
§ 126
§ 127
§ 128
§129
§ 130
§ 131
§ 132
§ 133
§ 134
§ 135
§ 136
§ 137
§ 138
§139
§ 140
§ 141
§ 142

§ 142-1

§ 143
§ 144
§ 145
§ 146
§ 147
§ 148
§ 149
§ 150

Police Force; Control by Chief

Special Policemen

Fire Force; Control by Chief
Suspension of Police and Firemen
Suspension of Fire Chief

Appeal to Civil Service Commission
Classification of Police and Fire Service
Relief of Policemen and Firemen

CHAPTER 27—CIVIL SERVICE

Civil Service Commission; Appointment, Term and Removal
Officers of Commission; Salaries

Division into Classified and Unclassified Service
Enactment of Civil Service Rules

Required Provisions of Rules

Civil Service Tests

Eligible Lists; Temporary Appointments
Appointments

Limitation on Appointment and Transfer
Promotions Wherever Practicable

Eligible Lists Open to the Public

List of Persons in Classified Service

Standard of Efficiency

Investigations by Commission

Fraud Upon Civil Service Provisions

Political Assessments Prohibited

Tenure; Political Activity Prohibited

Violations and Penalties '

Present Civil Service Employees—Repealed

CHAPTER 29—MERIT SYSTEM FOR TRANSIT EMPLOYEES
Separate Merit System by Transit Board—Repealed

CHAPTER 31—IMPROVEMENTS AND ASSESSMENTS

Local Improvements

Methods of Special Assessments
Preliminary Resolution

Plans of Proposed Improvements
Notices Served

Board of Revision of Assessments
Claims

Final Assessment
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Special Assessments

Determination of Damages

Assessment After Completion

Time Limit in Damage Claims

Work to be Done

LLands Unallotted or Not on Duplicate
Interest on Assessment Bonds
l.imitations on Assessments

City's Portion of Cost

Replacing Existing Improvements
Subsequent Improvements

Rebates and Supplementary Assessments
Sewer, Water and Other Connections
Sidewalks, Curbings and Gutters
Enforcement and Costs

Assessment Bonds

pPublic Improvements by Contract or Direct Labor
Alterations or Modifications in Contract
Plat of Subdivision

"cc Shall Vest in City

platting Commissioner

Iiffect of Platting

Duty to Keep Streets Open, in Repair and Free from Nuisance
Alteration of Streets

pyedication of Streets

street Vacation or Change of Name

CHAPTER 33—APPROPRIATION OF PROPERTY

Appropriation
Peclaratory Resolution
Notice

f‘urther Proceedings

CHAPTER 35—FRANCHISES

(irants

Renewals

"J'ermination Provisions

Valuation

Iixtensions

Passage of Franchise Ordinances

( ‘ertified Copies of Grants and Other Documents
(irant Nonexclusive; Maximum Time Limit
(‘onsents

(‘ontrol and Regulation by Council
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Chapter 37
OFFICERS AND EMPLOYEES

§ 191 Compensation of Officers and Employees
§192 Official Bond

§ 193 Continuation in Office

§ 194 Oath of Office

§ 195 Financial Interest in Contracts

§ 196 Hours of Labor

§ 197 Employment Contracts

§198 Minimum Wage—Repealed

§ 198-1  Anmnual Rate of Pay to Be Paid Members of
Fire Division—Repealed .
§ 198-2  Anpnual Rate of Pay to Be Paid Members of

Police Division—Repealed
§ 199 Continuance of Contracts; Miscellaneous Pro-
visions—Repealed

§ 199-1  Daylight Savings Time—Repealed

§ 191 Compensation of Officers and Employ-
ees

The salary or compensation of all officers and
employees in the unclassified service of the City
shall be fixed by ordinance, or as may be provided
by ordinance. The salary or compensation of all
other officers and employees shall be fixed by the
appointing authority in accordance with ability,
fitness and seniority within the limits set forth in
the Council’s salary or compensation schedule for
which provision is hereinafter made, The Council
shall by ordinance establish a schedule of com-
pensation for officers and employees in the classi-
fied service, which schedule shall provide for like
compensation for like services and shall provide
minimum and maximum rates (which may be
identical) of salary or compensation for each
grade and classification of positions determined
by the Civil Service Commission under Section
126 of this Charter. Only in the case of employees
in those classifications for which the Council pro-
vided In 1979 a schedule of compensation in
accordance with prevailing wages paid in the
building and construction trades, the schedule
established by the Council shall be in accordance
with the prevailing rates of salary or compensa-
tion for such services. For the guidance of Council

in determining the foregoing schedule the Civil
Service Commission shall prepare salary or com-
pensation schedules, and the Mayor or any direc-
tor may, and when required by Council shall, pre-
pare suggested salary or compensation schedules.

The salary of any officer or member of a board
or commission in the unclassified service of the
City shall not be increased or diminished during
the term for which he was elected or appointed.
Salaries and compensation fixed at the time this
section takes effect shall continue in force until
otherwise fixed as provided in this section. All
fees pertaining to any office shall be paid into the
City Treasury. (Effective February 17, 1981)

§ 192 Official Bond

The Mayor, the Director of Finance, the Com-
missioner of Accounts, the City Treasurer, and
such other officers or employees as the Council
may require so to do, shall give bonds in such
amount and with such surety as may be approved
by the Council. The premium on such bonds may
be paid by the City. (Effective November 9,
1931)

§ 193 Continuation in Office

All persons holding administrative office,
excepting the office of City Manager, at the time
provisions of this Charter take effect, shall con-
tinue in office and in the performance of their
duties until provisions shall have been made in
accordance therewith for the performance of such
duties or the discontinuance of such office. The
directors of all departments, whether created by
charter or by ordinance, shall continue in office
and in the performance of their duties until their
successors are appeinted by the Mayor, as pro-
vided in this Charter, and until their successors
have qualified. The powers which are conferred
and the duties which are imposed upon any
officer, commission, board or depariment of the
City under the laws of the State shall, if such
office or department is abolished by this Charter,
be thereafter exercised and discharged by the
officer, board or department upon whom or upon
which are imposed corresponding functions, pow-
ers and duties hersunder. (Effective November
9, 1931)




EXHIBIT “B”

Wage Chart

Showing the underpayment of CEOs on an hourly basis from $0.92 in 1994 to $6.97 in 2004



AMOUNTS CLEVELAND UNDERPAID ITS
CONSTRUCTION EQUIPMENT OPERATORS AND MASTER MECHANICS

ON AN HOURLY BASIS

Master Mechanic 1994 1995 1996 1997 1998 1999 2000 2001 2002
Hourly Wages Paid 27.28 27.28 27.28 27.28 28.63 29.48 29.48 29.88 31.53
Prevailing Hourly Rate 28.85 29.60 30.35 31.10 31.95 32.80 34.10 35.10 36.10
Underpayment-Hourly -1.57 -2.32 -3.07 -3.82 -3.32 -3.32 -4.62 -5.22 -4.57
(Deficiency)

CEO Group “A” 1994 1995 1996 1997 1998 1999 2000 2001 2002
Hourly Wages Paid 27.28 27.28 27.28 27.28 28.78 29.63 29.63 30.03 31.03
Prevailing Hourly Rate 28.35 29.10 29.85 30.60 31.45 32.30 33.60 34.60 35.60
Underpayment-Hourly -1.07 -1.82 -2.57 -3.32 -2.67 -2.67 -3.97 -4.57 -4.57
(Deficiency)

CEO Group “B” 1994 1995 1996 1997 1998 1999 2000 2001 2002
Hourly Wages Paid 27.28 27.28 27.28 27.28 28.63 29.48 29.48 29.88 30.88
Prevailing Hourly Rate 28.20 28.95 29.70 30.45 31.30 32.15 33.45 34.45 35.45

Underpayment-Hourly -0.92 -1.67 -2.42 -3.17 -2.67 -2.67 -3.97 -4.57 -4.57
(Deficiency)



AMOUNTS CLEVELAND UNDERPAID ITS

CONSTRUCTION EQUIPMENT OPERATORS AND MASTER MECHANICS

ON AN HOURLY BASIS

Jan.-Apr. May 2003- May 2004-
Master Mechanic 2003 Apr. 2004 Feb. 13, 2005
Hourly Wages Paid 31.53 31.53 31.53
Prevailing Hourly Rate 36.10 37.30 38.50
Underpayment-Hourly -4.57 -5.77 -6.97
(Deficiency)

Jan.-Apr. May 2003- May 2004-
CEO Group “A” 2003 Apr. 2004 Feb. 13, 2005
Hourly Wages Paid 31.03 31.03 31.03
Prevailing Hourly Rate 35.60 36.80 38.00
Underpayment-Hourly -4.57 -5.77 -6.97
(Deficiency)

Jan.-Apr. May 2003- May 2004-
CEO Group “B” 2003 Apr. 2004 Feb. 13, 2005
Hourly Wages Paid 30.88 30.88 30.88
Prevailing Hourly Rate 35.45 36.65 37.85
Underpayment-Hourly -4.57 -5.77 -6.97

(Deficiency)



EXHIBIT “C”

SERB Opinion 2006-008 in SERB Case No. 2002-REP-06-0116

Directive making findings of fact and conclusions of law - as indicated by the Chio Supreme

Court in State ex rel. Consolo v. Cleveland (2004), 103 Ohio St.3d 362



SERB OPINION 2006-008

STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

in the Matter of
Municipal Construction Equipment Operators’ Labor Council,

Employee Organization,

and
International Union of Operating Engineers, Local 18,

Employee Orgapi;ation,

and
City of Cleveland,
Employer.
Case No. 2002-REP-06-0116

DIRECTIVE
(OPINION ATTACHED)

Before Chairman Mayton, Vice Chairman Gillmor, and Board Member Verich:
September 28, 2006.

On April 11, 2005, the Municipal Construction Equipment Operators’ Labor Council
("MCEOLC") filed a "Petition for Administrative Hearing,” in which it requested that the
State Employment Relations Board ("SERB" or “Board”) appoint a hearing examiner to
adjudicate certain issues that the Ohio Supreme Court had found, in Consolo v. City of
Cleveland (2004), 103 Ohio St.3d 362, 2004-Ohio-5389, to be within SERB's jurisdiction.
On August 25, 2005, the Board issued an Order Directing Administrative Hearing
identifying seven questions to be addressed through the hearing by the Administrative Law

Judge.

On February 6, 2006, a hearing was held. Subsequently, all parties filed post-
hearing briefs. On July 20, 2006, a Recommended Determination was issued by the
Administrative Law Judge. On August 18, 20086, the City of Cleveland filed exceptions to
the Recommended Determination. On August 28, 2008, MCEOLC filed a response to the
exceptions. On September 1, 2008, the International Union of Operating Engineers,
Local 18 filed a petition to join the response of MCEOLC in support of the Recommended

Determination.
EXHIBIT

C_




Directive

Case No. 2002-REP-06-0116
September 28, 2006

Page 2 of 3

After reviewing the record, the Recommended Determination, the Employer's
exceptions, the Employee Organizations’ responses to the exceptions, and all other filings
in this case, the Board construes the Analysis and Discussion in the Administrative Law
Judge's Recommended Determination as Conclusions of Law; adopts the Introduction,
Procedural History, issues, Findings of Fact, and Analysis and Discussion/Conclusions of
Law in the Administrative Law Judge's Recommended Determination, incorporated by
reference; and finds that. (1) Internationat Union of Operating Engineers, Local 18 was not
a deemed-certified bargaining agent on or before April 1, 1984, for those persons
employed by the City of Cieveland as construction equipment operators; (2) International
Union of Operating Engineers, Local 18 was not the exclusive representative for the
construction equipment operators at any time during the period of 1994 through 1998;
(3} the City of Cleveland and International Union of Operating Engineers, Local 18
informed the construction equipment operators of the prevailing wage rate agreed to by
International Union of Operating Engineers, Local 18 and the City of Cleveland to settle a
contempt action, but International Union of Operating Engineers, Local 18 did not negotiate
a decrease in compensation of those persons employed by the City of Cleveland as
construction equipment operators with the knowledge or consent of the construction
equipment operators; (4) no evidence was presented in the record showing that
International Union of Operating Engineers, Local 18 informed the City of Cleveland that
the construction equipment operators themselves, as individual employees, had agreed to
a decrease in compensation; (5) the wages of the construction equipment operators who
were appellees in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, 2004-Ohio-
5389, were not the result of collective bargaining between International Union of Operating
Engineers, Local 18 and the City of Cleveland; and (6) no evidence was presented in the
record showing that any benefits package was negotiated or implemented for the-

construction equipment operators until February 2005, which was after SERB certified the -~

Municipal Construction Equipment Operators’ Labor Council as the construction equipment
operators’ exclusive representative in January 2003,

It is so ordered.

MAYTON, Chairman; GILLMOR, Vice Chairman; and VERICH, Board Member,
coneur,

CRAIG(R)HAYTON, CHAIRMAN

You are hereby notified that an appeal may be perfected, pursuant to Ohio Revised
Code Section 119.12, by filing a notice of appeal with the State Employment Relations
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and with the
Franklin County Court of Common Pleas within fifteen days after the mailing of the State
Employment Relations Board's directive.



Directive

Case No. 2002-REP-08-0116
September 28, 2006
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| certify that a copy of this document was served upon gach pagy's representative

by certified mail, return receipt requested, this _<” "~ day of

' Wee%@

DONNA J. GLANTON, ADMINISTRATIVE ASSISTANT

direct\(-28-06.02



SERB OPINION 2006-008

STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

MUNICIPAL CONSTRUCTION
EQUIPMENT OPERATORS’ LABOR

COUNCIL,
CASE NO. 02-REP-06-0116

Employee Organization,

and BETH A. JEWELL
Administrative Law Judge

INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL 18,

Employee Organization,

RECOMMENDED
and DETERMINATION
CITY OF CLEVELAND,
Employer.
I. INTRODUCTION

On April 11, 2005, the Municipal Construction Equipment Operators’ Labor
Council ("MCEOLC") filed a “Petition for Administrative Hearing,” in which it requested
that the State Employment Relations Board (*SERB” or “Board”) appoint a hearing
examiner to adjudicate certain issues that the Ohio Supreme Court had found to be
within SERB's jurisdiction in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362,
2004-Ohio-5389. - On August 25, 2005, the State Employment Relations Board (“SERB”
or "Board”) issued an Order Directing Administrative Hearing. In its order, SERB stated

as follows:

We have considered the arguments raised by Local 18 and the
Employer maintaining that the Board possesses no legal authority to
conduct such a hearing outside the parameters of an unfair labor practice
charge proceeding. However, in this particular matter, in which the Ohio
Supreme Court has specifically identified issues that it says must first be
addressed by SERB, we have decided to exercise our plenary jurisdiction
to resolve them. We are cognizant of the mandate of Ohio Revised Code
§ 4117.22, which charges SERB with construing Chapter 4117 liberally to
promote orderly and constructive relationships between public employers
and public employees.
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Thereafter, the Board assigned this Administrative Law Judge to take testimony
for the purpose of preparing recommendations to the Board on seven questions. A
hearing was held on February 6, 2008, wherein testimonial and documentary evidence
was presented. Subsequently, all parties filed post-hearing briefs.

If. PROCEDURAL HISTORY

In 1973, the Ohio Supreme Court decided Pinzone v. Cleveland (1973), 34 Ohio
St.2d 26 (“Pinzone”), holding that, under Section 191 of the City Charter of the City of
Cleveland, wages for building and construction trades employees working for the City
should be paid at the prevailing wage rates in the private sector, in accordance with a
private sector contract between Cleveland Building and Construction Trades Employers
Association and the Mechanical Contractors Association. The City argued that such
items as paid sick leave, greater job security and more steady employment could be
offset against the higher base wage in private industry. The Court disagreed:
“Permitting an offset for such ‘fringe benefits’ would necessarily encourage arbitrary and
probably inaccurate lowerings of the base municipal wage scale. Clearly, this is not the
intent or meaning of Section 191.” Pinzone, supra at 31.

in State ex rel. Internatl. Union of Operating Engineers v. Cleveland (1992),
62 Ohio St.3d 537 (“IUOE"), an action in mandamus brought by Local 18 as the
bargaining representative for construction equipment operators and master mechanics
(collectively, “CEOs") working for the City, the Ohio Supreme Court issued a writ of
mandamus ordering the City to pay back and future wages to the CEOs in accordance
with the City Charter.

in 2001, forty CEOs filed a complaint in the court of common pleas, asserting that
the City was not compensating them in accordance with JUOE and the City Charter.’
See Consolo v. Cleveland (2004), 103 Ohio St.3d 362, 2004-Ohio-5389 (“Consolo”). In
Consolo, the CEOs claimed that the City stopped paying increases in prevailing wages
after 1993 and that the City stopped paying pension contributions in 1998. The CEQs
additionally claimed that in 1998, Local 18 negotiated with the City on their behalf but
without their authorization. The CEOs claimed that Local 18 and the City verbally
agreed that the CEOs would waive their rights to pension contributions and prevailing
wage increases. Local 18 and the City argued that the CEOs' claims belonged before
SERB as unfair labor practices because Local 18 was the CEOs' exclusive bargaining
representative during the time periods in question. The trial court dismissed the CEQs’
claims, holding that the allegations were tantamount to unfair labor practice claims and
thus within SERB's exclusive jurisdiction. The CEOs appealed. Ultimately, the Ohio
Supreme Court upheld the trial court’s dismissal, holding that SERB has the exclusive
authority to determine whether the CEOs’ compensation levels were the result of
collective bargaining. However, the Ohio Supreme Court noted the following arguments
asserted by the CEOs as appellees in the Consolo litigation:

' On January 30, 2003, SERB certified the MCEOLC as the exclusive representative of
City employees in a bargaining unit including CEOs.
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It is important to note that the appellees' allegations are contrary to facts
stipulated in [UOE. Appellees assert that Local 18 is not and never has
been their exclusive bargaining representative. They also assert that the
R.C. 4115.03(E) definition of "prevailing wage" is controlling. Before
visiting the prevailing-wage issue, we first focus upon lLocal 18's
relationship with appellees.

The city contends that appellees were in privity with Local 18 in JUOE and
that the stipulations from |UOE estop appeilees from asserting that
Local 18 is not their exclusive bargaining representative. Collateral
estoppel, however, does not apply because |IUOE does not speak to
Local 18's current status as collective-bargaining representative. Hence,
even if appellees might otherwise have been estopped from litigating
issues decided by IJUQOE, the identity of appeliees’ bargaining
representative after 1992 was not an issue addressed in that opinion.
Moreover, Local 18's status was neither actually litigated nor essential {o
our judgment. Local 18's status as a collective-bargaining representative
appears to have been stipulated in JUOE to demonstrate its standing to file
suit against the city. Here, appellees agree that Local 18 was a collective-
bargaining agent but not their exclusive bargaining agent as contemplated

by R.C. 4117.05. This distinction was immaterial to our JUOE decision. It
may be key here. Therefore, JUOE does not bar appellees from arguing
that Local 18 is not their exclusive bargaining agent.

Consolo, supra at 364-365. The Court concluded, in relevant part, as follows: “if
appellees’ compensation levels were the result of collective bargaining under R.C.
Chapter 4117, then the city's charter provisions would be inapplicable.... If appeliees
prevail before SERB on their claim that their wages did not result from collective
bargaining, then the city charter controls.” Consolo, supra at 367.

Following the Ohio Supreme Court’s decision in Consolo, the MCEOLC filed its
“Petition for Administrative Hearing” with SERB.
Hl. ISSUES

The following seven questions were presented by the Board for the
Administrative Law Judge's consideration:

1. Whether before April 1, 1984, the International Union of Operating Engineers,

. Local 18 (“Local 18" ever was the deemed-ceriified representative of those persons

employed by the City as construction equipment operators, who are now represented by
the Municipal Construction Equipment Operators’ Labor Council (*MCEOLC") as their
exclusive bargaining agent.
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2. If Question No. 1 is answered affirmatively, how long may a deemed certified
representative retain that status if Local 18 never complied with the reporting
requirements of § 4117.192?

3. Was Local 18 the “exclusive representative” of those persons employed by
the City of Cleveland ("City”} as construction equipment operators anytime during the
period of 1994 through 19987

4. Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as consfruction equipment operators without their
knowledge or consent?

5. Did Local 18 falsely inform the City that those persons employed by the City
as construction equipment operators had agreed fo a decrease in compensation?

6. Were the wages of the construction equipment operators who were appellees
in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, [2004-Chio-5389,] the result
of collective bargaining between Local 18 and the City?

7, Did the City and Local 18 negotiate and implement a benefits package that
provided the construction equipment operators described above in Paragraph (6) with
equal or better benefits than are provided by the City Charter?

IV. FINDINGS OF FACT®

1. The MCEOLC is an “employee organization" as defined in § 4117.01(D). (Consent
Election Agreement, December 2002, SERB Case No, 02-REP-06-0116)

2. The International Union of Operating Engineers, Local 18 (“Local 18", is an
“employee organization” as defined in § 4117.01(D). (Consent Election Agreement,
December 2002, SERB Case No. 02-REP-06-0116) -~ -

3. The City of Cleveland (*City") is a “public employer” as defined in § 4117.01(B).
(Consent Election Agreement, December 2002, SERB Case No. 02-REP-06-0116)

2 All references to statutes are to the Ohio Revised Code, Chapter 4117, unless
otherwise indicated.

? All references to the transcript of hearing are indicated parenthetically by “T.," followed
by the page number(s). All references to the parties’ stipulations of fact in the record are
indicated parenthetically by “S.,” followed by the stipulation number(s). References to the
MCEOLC’s exhibits in the record are indicated parenthetically by “P. Exh.,” followed by the
exhibit number(s). References to Local 18’s exhibits in the record are indicated parenthetically
by “U. Exh.,” followed by the exhibit number(s). References to the City's exhibits in the record
are indicated parenthetically by “C. Exh.,” followed by the exhibit number(s). References to the
record in the Findings of Fact are for convenience only and are not intended to suggest that
such reference is the sole support in the record for that related finding of fact.
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4. During the years before and at the time Chapter 4117 became effective, the Civil
Service Employees Association (“CSEA") represented dues-paying civil service
employees of the City by filing grievances on their behalf. The CSEA was open fo all
civil service employees, without regard to union affiliation. (T. 23, 57-58, 60)

5. Before and after Chapter 4117 became effective, the Construction Equipment
Operators (“CEOs") working for the City received the prevailing wage under Section 191
of the City Charter. The CEOs relied upon Local 18 to inform the City of the current
prevailing wage under Local 18's Building Agreement with the Construction Employers
Association {“Building Agreement”). (T. 46, 111; U Exhs. 11-17, P. Exhs. 34-37)

6. On March 1, 1983, seven individuai CEOs employed in the City's Water
Department Stgned a letter to the Commissioner of the Water Department, accepting a
new policy put in place by the department that clarified when the employees would
receive overtime pay. Their signatures on the letter are witnessed by Local 18 Business
Representative Dudley Snell. At that time, approximately 50 CEOs were employed by
the City in various departments, including water, parks, streets, and the municipal power
plant. (T. 124; C. Exh. 1, p. 7}

7. In 1987, employee organizations representing several bargaining units of
employees working for the City entered into collective bargaining agreements with the
City. These collective bargaining agreements typically involved wages in the amount of
80 percent of the prevailing wage rate, plus City fringe benefits. Although they were not
receiving City fringe benefits, the CEOs did not want a collective bargaining agreement
with a wage rate lower than the prevailing wage. The CEOs rejected the collective
bargaining agreement proposed by the City. (T. 107-108; C. Exh. 1, pp. 7-9)

8. Between 1988 and 1996, many CEOs joined Local 18 and signed dues deduction
authorization cards. (C. Exh. 8)

9. In 1992, the Ohio Supreme Court granted a writ of mandamus directing the City to
comply with City Charter Section 191 by paying back and future wages to the City's
CEOs in accordance with prevailing wage rates. Local 18 brought the mandamus
action on behalf of its members who were working as CEOs for the City. State ex rel.
internatl. _Union of Operating Engineers v. Cleveland (1992}, 62 Ohio St.3d
537 ("IUCE").

10. On August 8, 1996, a meeting of Local 18 members working for the City was held at
Local 18's Cleveland headquarters. At this meeting, Local 18 President Dudley Snell
asked the members if they would like to vote on whether they wanted Local 18 to
negotiate a contract with the City on their behalf. The members voted not to authorize
Local 18 to represent them in negotiating a contract with the City. (T. 25-26, 27, 106,
132; P. Exh. 45)
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11. After 1993, the City disputed the prevailing wage rate it was required to pay the
CEOs. The City argued that it was entitled to offset certain items from the private sector
prevailing wage rate. Local 18 then filed a contempt action to compel the City to comply
with the terms of the Ohio Supreme Court’s decision in JUOE, supra. In 1998, Local 18
and the City resolved this litigation by agreeing to a calculation of the prevailing wage
rate that included a deduction for pension contributions, and Local 18 dismissed the
contempt action. Local 18 President Snell and Assistant City Law Director Thomas
Corrigan held a meeting with the CEOs to explain how Local 18 and the City had
calculated the prevailing wage rate. The CEOs were not asked to vote on, and never
voted to approve, the settlement of the litigation or the calculation of the prevailing wage
rate. (T.35-36, 134-135, 138-142, 143-144, 159-160, C. Exh. 1, pp. 24-27)

12. No City records can be found to indicate that the City Council approved a collective
bargaining agreement between the City and a union that represented a bargaining unit
including CEOs and master mechanics prior to February 14, 2005. (S., T. 12)

13. No City records indicate the receipt by the City prior to April 1, 1984, of a request
for recognition by Local 18 to be the exclusive bargaining representative for a
bargaining unit which included CEOs and master mechanics. (S., T. 13)

14. During the period of time from April 1, 1984 to February 5, 2002, SERB has no
record of cettification or recognition for the CEOs employed by the City in its Division of
Streets or Division of Water. (P. Exh. 48)

15. On June 28, 2002, the MCEOLC filed a Request for Recognition with SERB,
seeking to represent a propesed bargaining unit of City employees in the classifications
of Master Mechanic, Construction Equipment Operator A, and Construction Equipment
QOperator B, within the City's Depariments of Public Utilities and Public Service. (SERB
Case No. 02-REP-06-0116) |

16. Following the execution of a Consent Election Agreement, SERB conducted a
secret ballot election on January 16, 2003. On January 30, 2003, SERB certified the
MCEOLC as the exclusive representative of the employees in the proposed bargaining
unit. (SERB Case No. 02-REP-06-0116)

V. ANALYSIS AND DISCUSSION

RECOMMENDED ANSWERS TO THE SEVEN QUESTIONS PRESENTED

1. Whether before April 1, 1984, the International Union of Operating Engineers,
Local 18 (“Local 18") ever was the deemed certified representative of those persons
employed by the City as construction equipment operators, who are now represented by
the Municipal Construction Equipment Operators’ Local Council ("MCEQLC”) as their
exclusive bargaining agent.
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No. After examining the facts, and for the reasons that follow, it is recommended
that Local 18 never was the deemed-certified representative of the CEOs.

1983 S 133,'§ 4, also referred to in SERB Opinions as the “temporary law” or the
“uncodified law,” provides in relevant part as follows:

(A) Exclusive recognition through a written contract, agreement, or
memorandum of understanding by a public employer to an employee
organization whether specifically stated or through tradition, custom,
practice, election, or negotiation the employee organization has been the
only employee organization representmg all employees in the uhit is
protected subject to the time restriction in division (B} of section 4117.05
of the Revised Code. Notwithstanding any other provision of this act, an
employee organization recognized as the exclusive representative shall be
deemed certified until challenged by another employee organization under
the provisions of this act and the State Employment Relations Board has
certified an exclusive representative.

(B) Any employee organization otherwise recognized by the public
employer without a written contract, agreement, or memorandum of
understanding shall continue to be recognized until challenged as
provided in this act, and the Board has certified an exclusive
representative.

(C) Nothing in this act shall be construed to permit an employer to
terminate or refuse to make payroll deductions of dues, fees, or
assessments to any employee organization pursuant to written
authorization; except that the deductions may not continue to be made
after another employee organization has been certified under this act by
the Board.

ke

(F} This act does not preclude any nonprofit, voluntary, bona fide
organization which, by tradition, custom and practice, has engaged in the
processing of grievances for public employees before political subdivision
civil service commissions as of June 1, 1983, from providing the services it
has heretofore offered on a voluntary basis or from receiving a voluntary
check-off of dues.

In In re_City of Akron, SERB 94-012 (4-28-94) (“Akron™, at p. 3-81, SERB
explained deemed-certified status as follows:

An employee organization has deemed-certified status if, at the time
Chapter 4117 went into effect, it was recognized by the employer as the
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exclusive bargaining representative of certain employees of an employer
in a specific bargaining unit. Thus, the crucial time for determining
deemed-certified status is the law's effective date, April 1, 1984. The
policy behind creating deemed-certified status was to preserve the stafus
quo when the new law took effect and to ensure stability in public sector
labor relations as the state entered an era of regulated collective
bargaining.

The controliing factor in determining deemed-certified status is the type of
relationship existing between the employee organization and the employer
on April 1, 1984, specifically whether the employer exclusively recognized
the employee organization as the representative of certain employees of
an employer in a given bargaining unit at that time. Obviously, the most
significant indicator of exclusive recognition is a collective bargaining
agreement or memorandum of understanding between the employee
organization and the employer in effect on that date, which by its terms
recognizes the employee organization as the exclusive representative.
However, exclusive recognition not specifically written might be proven
through tradition, custom, practice, election, or negotiation.

In this case, the parties agree that no collective bargaining agreement or other
writing exists to establish Local 18 as the exclusive representative of the CEOs. Even
Local 18 asseris that the CEOs limited Locat 18's “representation” to periodically
informing the City of the amount of the prevailing wage under the Building Agreement
and to representing the CEOs in grievance proceedings.

SERB examined the concept of exclusive recognition established through
tradition, practice and negotiation in SERB v. City of Bedford His., SERB 87-016 (7-24-
87), affd 41 Ohio App. 3d 21 (11-25-87) ("Bedford His.”). In Bedford Hts., a
memorandum of understanding was in effect from January 1984 to December 1985,
which encompassed the crucial time for deemed-certified status. However, the
memorandum contained no provision recognizing the empioyee organization as the
exclusive representative of the employees. Because the contract was silent on the
issue of exclusive recognition, the Board looked to the parties' tradition, custom, and
negotiation to ascertain the employee organization's status.

The facts in Bedford Hts. are significantly different from those presented in this
case, where the parties have never entered into a contract. Here, as in Akron, supra,
the absence of any collective bargaining agreement on April 1, 1984, presents particular
difficulties in establishing exclusive recognition:

Although exclusive recognition may conceivably be established without a
formal contract in existence on April 1, 1984, the party seeking to prove
such status without a contract has a substantial burden.... A collective
bargaining agreement, even one without an exclusive recognition clause,
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is probative of the parties' relationship and may contribute to establishing
exclusive recognition. The existence of a contract shows that the employer
and the employee organization conducted negotiations on terms and
conditions of employment. Typically, the contract identifies the employees
covered by the contract or the bargaining unit. Where no contract exists,
status must be proven solely by evidence of live conduct and interaction
between the parties, which rises to the ievel of exclusivity. '

Akron, supra at 3-82.

Here, without a contract, the City and Local 18 rely on dues deductions and
grievance processing to establish exclusive representative status as of April 1, 1984,
These factors are not persuasive. Under § 4(C) of the temporary law, an employer
cannot refuse to make dues deductions under written authorization where no cértified
representative exists. But § 4(C) does not vest an employee organization with deemed-
certified status. Under § 4(F) of the temporary law, an organization does not even have
to be an employee organization to be allowed to continue processing grievances and
have dues deducted if such was done as of June 1, 1983. An organization does not
become deemed certified onfy by processing grievances and having dues deducted.
Akron, supra at 3-82. Furthermore, the evidence in the record reveals that both
Locat 18 and the CSEA were involved in processing the CEOs’ grievances. Even for
grievance processing purposes, Local 18 was not an exclusive representative.

Moreover, the record does not establish that the City ever actually negofiated
wages with Local 18 before April 1, 1984. The record shows only that Local 18
periodically wrote letters informing the City of the prevailing wage rate under the
Building Agreement.* Even Local 18 does not characterize the CEOs’ wages as being
the result of collective bargaining: “The wages paid the CEOs were based upon the
City Charter requiring the city of Cleveland, absent a collective bargaining agreement, to
pay the prevailing wage rate negotiated between construction union and private
employers.”

The only other documentary evidence of pre-April 1, 1984 contact between the
City and Local 18 is a March 1, 1983 document involving Local 18 members who
worked in the City's Water Department. According to a March 2, 1983 cover letter sent
from the Commissioner of the Water Department to the Assistant Commissioner, the
subject of the document is a staggered work week for the employees. Most significant
about this document is that it was signed by the employees themselves,
“acknowledg[ing] their agreement to the policy change.” The Local 18 business
representative's signature appears only in the capacity of witness to the employees’
signatures.> Rather than an indication of exclusive recognition, this document

*C. Exh. 1, pp. 1-5.
® post-Hearing Brief of Local 18, p. 11.
% C. Exh. 1, pp. 6-7.
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corroborates the hearing testimony of CEQ withess Anthony Mangano, who stated that
he understood that he was on his own regarding conditions of employment.’

The earliest documentation of specific discussions on working conditions
between the City and Local 18 are July and August 1987 letters involving efforts to
negotiate a collective bargaining agreement.® Such efforts, even if they culminated in a
written collective bargaining agreement, could not make Local 18 a deemed-certified
representative because the critical date, April 1, 1984, had long passed. “Private
agreements reached after April 1, 1984 ¢cannot bestow on the employee organizations
involved deemed-certified status and do not confer 4117 rights.” Akron, supra at 3-82,

In sum, the parties in Bedford His. engaged in regular, full-fledged contract
negotiations. The relationship between the City and Local 18 does not rise to the level
of contract negotiations. |n Bedford Hts., the description of the bargaining unit was
clear. In this case, no evidence of a bargaining-unit description exists. And finally, in
Bedford Hts., the employee organization had a written memorandum of understanding
with the City effective January 1984 to December 1985, even though the written
agreement was silent on the recognition issue. In the instant case, the City and
Local 18 never signed a written agreement.

“Section 4 of the Temporary Law was designed to maintain the status quo in
those public sector employer-employee collective-bargaining refationships predating
Aprit 1, 1984, But not all the degrees, shapes and forms of collective bargaining
permitted by Chapter 4117 result in deemed-certified status. Only the existence of
exclusive recognition on April 1, 1984 creates deemed-certified status after April 1,
1984." Akron, supra at 3-83 fo 3- 84 The record in the case at issue does not establish
that the relat:onshlp between the City and Local 18 was one of exclusive recognition on
April 1, 1984, Thus, Local 18 never was a deemed-certified representative of the CEOs
employed by the City.

2. if Question No. 1-is answered affirmatively, how long may a deemed certified
representative retain that status if Local 18 never complied with the reporting
requirements of Ohio Revised Code Section 4117.197

The answer to Question No. 1 is no. Therefore, Question No. 2 is not applicable.

3. Was Local 18 the “exclusive representative” of those persons employed by
the City of Cleveland as construction equipment operators anytime during the period of
1994 through 19987

No, Local 18 was not the exclusive representative of the CEOs at any time.
Under Question No. 1, supra, Local 18 was not deemed certified. Furthermore, it is

7T.098, 112.
. F.F. No. 7.
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undisputed that SERB has never certified Local 18 as the exclusive collective-
bargaining representative for the CEOs under § 4117.05.

4. Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as construction equipment operators without their
knowledge or consent?

The record demonstrates that in 1998, the City and Local 18 informed the CEOs
of the prevailing wage rate agreed to by Local 18 and the City to settle a contempt
action. The CEOs did not consent fo the prevailing wage rate agreed upon.

After 1993, the City disputed the prevailing wage rate it was required to pay the
CEOQOs. The City argued that it was entitled to offset certain items from the private sector
prevailing wage rate. Local 18 then filed a contempt action to compel the City to comply
with the terms of lJUQE, supra. In 1986, Local 18 members working for the City voted,
at a meeting called by lLocal 18 President Snell, on whether to authorize Local 18 to
negotiate a contract with the City. The members voted no. Thereafter, in 1998, Local
18 and the City resolved their litigated dispute over the calculation of the prevailing
wage rate. Local 18 President Dudley Snell and Assistant City Law Director Thomas
Corrigan held a meeting with the CEOs to explain how Local 18 and the City had
calculated the prevailing wage rate.® At this meeting, the CEOs were not asked to
approve or consent to the prevailing wage rate agreed to by Local 18 and the City in
settlement of the contempt action.

5. Did Local 18 falsely inforn'i the City that those persons employed by the City
as consfruction equipment operators had agreed to a decrease in compensation?

No. No evidence is present in the record that Local 18 informed the City that the
CEOs themselves, as individual employees, had agreed to a decrease in compensation.

6. Were the wages of the construction equipment operators who were appellees
in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, {2004-Ohic-5389,] the result
of collective bargaining between Local 18 and the City?

No. Collective bargaining cannot be held to have occurred because Local 18
never was the exclusive representative of the CEOs within the meaning of
Chapter 4117. The wages paid fo the CEOs were based upon the City Charter
provision requiring the City to pay the prevailing wage rate in the Building Agreement
negotiated between consfruction unions and private employers. Every witness who
testified confirmed that Local 18 informed the City of the amount of prevailing wages
only, and that Local 18 never was authorized by the CEOs to negotiate terms of
employment.

’F.F. No. 10.
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Furthermore, the City and Local 18 do not dispute that they never entered into a
collective bargaining agreement. The City did not enter into a collective bargaining
agreement with a bargaining unit of CEOs until February 2005, after SERB certified
MCEOLC as the CEOs’ exclusive representative in January 2003,

7. Did the City and Local 18 negotiate and implement a benefits package that
provided the construction equipment operators described above in Paragraph (6} with
equal or better benefits than are provided by the City Charter?

No. No evidence is present in the record that any benefits package was
negotiated or implemented for the CEOs until February 2005, after SERB certified
MCEOLC as the CEOs’ exclusive representative in January 2003.
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SERB Opinion 2004-004, in SERB v. City of Cleveland, Case No. 2003-ULP-06-0322,

(August 3, 2004)

Order and Opinion finding that Cleveland committed an unfair labor practice by
engaging in bad-faith bargaining with the Municipal Construction Equipment

Operators Labor Council
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STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
State Employment Relations Board,
Complainant,
V.
City of C!evelén_d,
Respondent,

Case No. 2003-ULP-06-0322

ORDER
(OPINION ATTACHED)

Before Chairman Drake, Vice Chairman Gilimor, and Board Member Verich:
August 5,2004,

On June 17,2003, the Municipal Construction Equipment Operators' Labor Coungil
("Intervenor”) filed an unfair labor practice charge with the State Employment Relations
Board ("Board" or "Complainant") alleging that the City of Cleveland ("Respondent”) had
violated Ohio Revised Code Sections 4117.11(A){1) and {AX5}. On October 1,2003, the
Board found probable cause to believe an unfair labor practice had been commitied and
directed the unfair labor practice case {o hearing.

On February 26, 2004, an expedited hearing was held. Subsequently, the parties
filed briefs setting forth their positions. On April 15,2004, a Proposed Order was issued by
the Administrative Law Judge, recommending that the Board find that the Respondent
violated Ohio Revised Code Sections 4117.11{A){(1} and (A)(5) when it engaged in bad-
faith "surface bargaining” when it refused to propose any reasonable alternatives fo the
31 pending bargaining items. On May 10, 2004, the Respondent filed exceptions to the
Proposed Crder. On May 24,2004, the Complainant filed a response to the Respondent's
exceptions.

After reviewing the record, the Proposed Order, and all other filings in this case, the
Board adopts the Findings of Fact, Analysis and Discussion, and Conclusions of Law in the
Proposed Order, incorporated by reference. The Board also issues this Order, with a
Nofice to Employees, {o the City of Cleveland to cease and desist from inferfering with,
restraining, or coercing employees in the exercise of their rights guaranteed in Ohio
Revised Code Chapter 4117, and from refusing to bargain collectively with the exciusive
representative of its employees, by engaging in bad-faith "surface bargaining” when it
refused to propose any reasonable alternatives to the 31 pending bargaining items durin
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Order

Case No. 2003-ULP-06-0322
August 5,2004

Page 2 of 2

the parties' negotiations for their initial collective bargaining agreement, and from otherwise
violating Ohio Revised Code Sections 4117.11{A)(1} and (A)(5).

The City of Cleveland is hereby ordered to:

(1) Bargain in good faith with the Municipal Construction Equipment
Operators' Local Council toward an initial collective bargalnmg
agreement;

(2)  Postforsixty daysin all the usual and normal posting locations where
bargaining-unit employees representedby the Municipal Construction
Equipment Operators' Local Council work, the Notice to Employees |
furnished by the Board stating that the City of Cleveland shall cease
and desist from actions set forth in paragraph (A) and shall take the
affirmative action set forth in paragraph (B); and

(3)  Notify the Board in writing within twenty calendar days from the date
the Order becomes final of the steps that have been taken to comply
therewith.

It is so ordered.

DRAKE, Chairman; GILLMOR, Vice Chairman; and VERICH, Board Member,

éw( A Ve Dbk

CAROL NOLAN DRAKE, CHAIRMAN

You are hereby notified that an appeal may be perfected, pursuant to Ohio Revised
Code Section 4117.13(D) by filing a notice of appeal with the State Employment Relations
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and with the court
of commeoen pleas in the county where the unfair labor practice in question was alleged to
have been engaged in, or where the person resides or fransacts business, within fifteen
days after the mailing of the State Employment Relations Board's order.

| certify that a copy of this document was 1LZd upon each party's representative

by certified mail, return receipt requested, this day of August, 2004.

o O iz

DONNA J. GLANTOXM/ADMINISTRATIVE ASSISTANT

direct\08~-05-04.01




NOTICE TO
EMPLOYEES

FROM THE
STATE EMPLOYMENT RELATIONS BOARD

POSTED PURSUANT TO AN ORDER OF THE STATE EMPLOYMENT
RELATIONS BOARD, AN AGENCY OF THE STATE OF OHIO

Adter a hearing In which all parties had an opportunity to present evidence, the State
Employment Relations Board has determined that we have violated the law and has
ordered us to post this Notice. We intend to carry out the order of ihe Board and to abide
by the following:

A CEASE AND DESIST FROM:

Interfering with, restraining, or coarclng amployees in the exerciss of their
rights guarantsed in Ohio Revised Code Chaoter 4117, and from refusing to
bargain collectively with the exclusive representative of its empioyees, by
engaging in bad-faith "surface bargaining" when it refused to propose any
reasonable alternatives to the 31 pending bargaining items during the
parties' negofiations for their initial collective bargaining agreement, and from
otherwise violating Ohlo Revised Code Secfions 4117.11{A)(1) and (A}5).

B. TAKETHE FOLLOWING AFFIRMATIVEACTION:

1. Bargain in good falth with the Municipal Consiruction Equipment
Operators' Local Council toward an initial collective bargaining
agreement;

2. Post for sixty days in all the usual and normal posting locations where
bargaining-unit employees represented by the Municipal Construction
Equipment ) ak  Local Council work, the Notice fo Employses
furnished t_ 1t St  Employment Relations Board stating that the
City of Cleveland shall cease and desist from actions set forth in
paragraph (A} and shall take the affirmative action set forth in
paragraph (B}); and

3. Notify the State Employment Relations Board in writing twenty

calendar days from the date that this Order becomes final of the steps.
that have been taken to comply therewith.

SERB v. City of Cleveland, Case No. 2003-ULP-06-0322

BY DATE

TITLE
THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED

This Notice must remain pasted for sixty consecutive days fromthe date of postingand must nat be
altered, defaced, ar covered by ary other material. Any guestions conceming this Nofice or
compliance with its provisions may be directed to the Slate Employment Relafions Board.
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STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

STATE EMPLOYMENT RELATIONS BOARD,
: CASE NO. 03-ULP-06-0322

Complainant,
V. : BETH C. SHILLINGTON
7 : Administrative Law Judge
CITY OF CLEVELAND, : '
: PROPOSED ORDER
Respondent.
. INTRODUCTION

On June 17, 2003, the Municipal Consfruction Equipment Operators' Labor
Council filed an unfair labor practice charge against the City of Cleveland (the "City"),
alleging that the City violated §§ 4117.11(A)}(1) and (x’-\}(ﬁ}.1 On October 1, 2003, the
State Employment Relations Board ("SERB or "Complainant”) found probable cause to
believe that the City violated §§ 4117.11(A){1) and (A)(5) by refusing to bargain in good
faith.

On February 17, 2004, a complaint was issued. An expedited hearing was helid
on February 26, 2004, wherein the parties presented testimonial and documentary
evidence. Subsequently, both parties filed post-hearing briefs.

it. ISSUE

Whether the City violated §§ 4117.11(A}(1) and (A)(5) by refusing fo
bargain in good faith?

1Al references to statutes are to the Ohio Revised Code, Chapter 4117, and all
references to administrative code rules are fo the Ohio Adminisirative Code, Chapter 4117,
unless otherwise indicated.
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. FINDINGS OF FACT?

1. The City of Cleveland is a "public employer" as defined by § 4117.01(B}. (S. 1)

2. The Municipal Construction Equipment Operators' Local Council (the "Union") is
an "employee organization” as defined by § 4117.01(D) and is the exclusive
representative for a bargaining unit of the City's employees. (S. 2)

3. The Union was certified as the excluslve representative on January 30, 2003,
replacing the International Union of Operating Engineers, Local 18. (S. 3)

4, Before the parties' initial collective bargaining session, as its initial proposal, the
City mailed the Union a copy of a collective bargaining agreement it had recently
reached with the Cleveland Building and Consfruction Trades Council
("CBCTC). On May 14, 2003, the Union mailed the City a counterproposal.
(8.5,6;C.Exhs. 3,4,5,6,7)

5. The City and the Union met for their first collective bargaining session on
June 13, 2003. (S.4)

8. The June 13, 2003 meeting began at 10 a.m. in Cleveland City Hall and was
attended by five negotiating-team members from each side. (T. 20; Ji. Exh. 2)

7. Assistant Law Director William Sweeney spoke first. He outlined the City's
position and explained how the City's proposal came about from exiensive
negotiations between the City and the CBCTC. Mr. Sweeney explained that the
City did not want to enter into a collective bargaining agreement with the Union
that differed substantially from the City's collective bargaining agreement with the
CBCTC because this situation would cause "labor chaos" and disrupt the
relationships the City had established with other unions. The City also stated
that it could not offer different benefits to the Union. (T. 21-23, 26, 95-98, 97)

8. The City demanded that the Union move off its wage counterproposal of
100 percent of the prevailing wage rate contained in a contract known as the
"Building Agreement” between the International Union of Operating Engineers,

2 References in the record fo the Joint Stipulations of Fact filed by the parties are
indicated parenthetically by “S.,” followed by the stipulation number. References to the transcript
of hearing are indicated parenthetically by “T.," followed by the page number(s). References to
the Joint Exhibits in the record are indicated parenthefically by “Jt. Exh.,” followed by the exhibit
number(s). References to the Complainant's exhibits in the record are indicaied parenthefically
by "C. Exh.," followed by the exhibit number(s). References fo the City's exhibits in the record
are indicated parenthetically by “R. Exh.," followed by the exhibit number(s). References fo the
stipulations, transcript, and exhibits in the Findings of Fact are intended for convenience only
and are not intended to suggest that such references are the sole support in the record for the
related Finding of Fact. ’



SERB OPINION 2004-004
Case No. 2003-ULP-06-0322
Page 3of 6

10.

1.

Local 18 and a number of privaie employers of construction eguipment
operators. The City demanded that the Union accept the City's wage proposal of
80 percent of a different prevailing wage rate contained in a contract known at
the "Heavy Highway" contract. (T. 26-30)

The City reviewed with the Union a list of 31 items in the Union's counterproposal
that the City viewed as unacceptable. Some of these ifems were unacceptable
to the City because they differed from the City's current practices. The City also
stated that it believed that the Union's proposals on management rights,
overtime, and hiring were “illegal." The Union responded to the City's concemn
regarding management rights by offering to include a management rights clause
in the collective bargaining agreement. (T. 31-32, 35, 61-62, 75-76, 79; C.
Exh. 8)

The Union asked the City to set aside the wage issue and move forward to
negotiate the remaining items of concern that the City had reviewed with the
Union. The City refused, stating only that the Union's counterproposal was
unacceptable. The City took the position that it would not discuss anything
further uniil the Union moved off its wage proposal. The City asked the Union to
caucus for the purpose of preparing a different counterproposal on the wage
issue and on the other issues. (T, 32, 33-34, 99, 105-106, 126-128, 1564-135; R.
Exh. 2)

The Union refused to withdraw its counierproposal and submit new

counterproposals. The City would not discuss anything further. The City left the
bargaining session. The session lasted 52 minutes. (T. 33-35, 126-128)

IV. ANALYSIS AND DISCUSSION

Section 4117.11 provides in relevant part as foliows:

(A) It is an unfair Iabor practice for a public employer, its agents, or
representatives to:

(1) Interfere with, restrain, or coerce employees in the exercise of the
rights guaranteed in Chapter 4117. of the Revised Code™**;

(5) Refuse to bargain collectively with the representative of its
employees recognized as the exclusive representative *** pursuant
to Chapter 4117. of the Revised Codel.]

Section 4117.01(G) provides as follows:



EXHIBIT “E”

Motion by Local 18 , filed August 31, 2006, for SERB to Adopt the Recommended

Determination of Administrative Law Judge Beth Jewell

¢  Wages of Cleveland CEOs were not the result of collective bargaining until the CEO

- concluded a Contract in 2005
e No collective Bargaining agreement covered the Cleveland CEOs
* No benefit package had been negotiated nor implemented for Cleveland CEOs

* Cleveland CEOs had no exclusive bargaining representative until the CEO Union was

elected in 2003



STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

MUNICIPAL CONSTRUCTION
EQUIPMENT OPERATORS’
LABOR COUNCIL

CASE NO. 02-REP-06-0116

BETH A. JEWELL
Administrative Law Judge

Employee Organization,

and

OPERATING ENGINEERS,
LOCAL 18
Employee Organization,

and

)

)

)

)

)

)

)
INTERNATIONAL UNION OF )
)

)

)

)

)

)

CITY OF CLEVELAND )
)

)

Employer.

INTERNATIONAL UNION OF OPERATING ENGINEERS. I.OCAL 18 PETITION TO

: JOIN IN THE RESPONSE, OF MUNICIPAL CONSTRUCTION EQUIPMENT

OPE ORS® LABOR COUNCIL. MOTION TO ADOPT THE RECOMMENDED
D ATION OF ADMINIS TIVE LAW JUDGE JEWELIL.,

The International Union of Operating Engineers, Local 18 hereby petitions this Board to
allow it to join in the response of Municipal Construction Equipment Operators’ Labor Courcil to
the city of Cleveland’s Exceptions and respectfully moves this Board to adopt the Recommended

Determination of Administrative Law Judge Jewell rendered Tuly 20, 2006.

WILLIAM FADEL, ESQ. (0027883)
Wauliger, Fadel & Beyer

1340 Sumner Ct.

Cleveland, OChio 44115
(216)781-7777

Fax: (216)781-0621

Counsel for International Union of Operating

Engineers Local 18
EXHIBIT

E




CERTIFICATE OF SERVICE

I certify that a true copy of the INTE TIONAL UNION OF OPERATING

ENGINEERS, LOCAL 18 PETITION TO JOIN IN THE RESPONSE OF MUHV!CIP&
CONSTRUCTION EQUIPMENT OPERATORS’ LABOR COUNCIL AND MOTION TO

ADOPT THE RECOMMENDED DETERMINATION OF ADMINISTRATIVE LAW -
JUDGE JEWELL, was mailed to the following counsel on August 30, 20063

Stewart D. Roll, Esq. (0038004)
Paul R. Rosenberger, Esq. (0069440)
Signature Square I

25101 Chagrin Blvd., Suite 350
Cleveland, Ohio 44122
216-360-3737

216~ 593-092] (fax)

Counsel for Municipal Construction
Equipment Operators’ Labor Council

Jose M. Gonzalez, Bsq. (0023720}
Assistant Director of Law

City of Cleveland Law Department
601 Lakeside Avenne, Room 106
Cleveland, Ohio 44114
COUNSEL FOR APPELLANT
City OF CLEVELAND
216-664-2894

216-664-2663 (fax)

The City of Cleveland

PF03201 118/SERB.MTA




EXHIBIT “F”

Cleveland Ordinance #1682-79 (1979)

The 1979 schedule of compensation in accordance with prevailing wages paid in the building

and construction trades provided by the Cleveland City Council.
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tract, or by sepuarale contract for
vach or any combinution of said
items as the Board of Contrel shall

determine. Alternale  bids fur a
period lesx than a vear may be
taken if deemed desipable by the

Commisgioner of Purchases and Sup-
plies until provision is made fur the
reguirements for the entire yoar.

Section 2. The post of said contract
shall be charged ageingl the proper
approprigtion aecount and the Diree-
tor uf Finance shull certify thereon
the amount of the initial purchase
thersunder, which purchase,
Lugether with all subseguent pur-
chases, shall be mude on order of
Lhe Commisgioner of Purchases and
SuppHles pursuant to a regulsition
ngnins! such contract cduly tertified
by the Direetor of Finance,

Section 3. That thiz ordinance is
hereby declared to be an emergency
meuwsure, and, provided il receives
the affirmative vole of two-thirds of
zll the members elected to Couneil,
it shall tpke effect and be In force
immedtately upon its passage und
approval by the Mavor; othepwise It
shall take effect and be in foree
from and after the carliest pertod
alowed by law, .

Passed Seplember 24, 1870,

Effcctive September 25, 1979,

ord. No. 1676-78,

By Councilmen EBEurten, Getx,
Rusxe and Forbes (by departmental
reguest), . :

An emergency ordinence to zmend
Sectlon 1 and the fitle of OrgEingnee
No. 2851-78, paesed Januwry B, 1878,

relntlng to the lzgmenee of & permit |

for the conctraciion of A spur treck

epsement zeroza Exrt 48th Flaee.
Wheresas, this ordinance ton-

stitutes gn emergency measure. pro-

viding for the ugusl daily operation -

of B munlicipsl depertment; now,
therefore, .

Be It ordalned by the Councll of
the City of Cleveland:

Seetion 1. That Bectlon 1 of Or-
dinegnce No. 2851-78, passed January
8, 1879,\be and the seme i85 hereby
amend to read &8 follows:

Section 1. That the Director of
PubHe Service be and he hereby ls
aunthorized to Jlzsue a permit,
revoceble ut the 'will of Couacl], to
Hurry Rock and Company, It sue-
cessors and eseglgne for the construe-
tion, maintenknce end use of & Bpur

track epszement &t the t.ollo_wing'

deseribed location: .
Situated in the Clity of Clevelrnd,
County of Cuyahoga and 3tate of
. Ohjo: and known za belng part of
Erst' 48th Place and belng & strip of
land 30 feet In width extending 1B
feet northeasteriy and 15 feet
southwesterly from the
deseribed centerline: e
Beginning on the westerly line of
East 48th FPlece at itz infersection
with the sputherly lne of Woodland
Avenue, 8.E.; thence southerly elong
eatd westerly line of Epst 48th Place
§&2 feet to the principal place of
beginning of sald centerline; thence
southeansterly in a direct line sbout
56 feet to e point on the easterty line
of East 45th Pleece distant 631 feet
southerly from the southerly line of
Woodland Avenue, 8.E. .
Further, thet the title of said or-

dinance be emended to reerd &3

follopws: .
An emergency ordinance authoriz-

ing the Director of Public Bervice to
Jmsue o permit’te Harry Roek’ And
- Company- for the construction of 4

spur track essement a.cr‘osa-_fE.a.sy
£8th Place. R

{following

The City.Record

October 3, 1879

e

S8actlon 2. That existing Sectlon I
of Ordinance No, 2B01-78,
Januery 8, 1879, be and the game is
hereby repesled. L.

Seetion 3. That this ordinance is
hereby declared to be Bn emergency
meagure and, provided It receives
the affirmative vote of two-thlrds of
all the members elected to Counell,
it shal) talke effect and be in force
immediately upon lts passage and
spprovel by the Meyor; otherwlse it
ghal]l take effect and -be in force
from and after the earliest period
allowed by law.

Passed Se'ptember 24, 1879,
Effective September 25: 1879,

Ord. No, 1882-Th. ,

pagped

By Councllman Forbes (by depert- fpllowing schedule for each
mental request).. clagsification:
Effective Minl- Maxl-
) Date mum mun
1. Asbestos Worker . 51.7% $ 5.00 - $16.07
2. Asphalt Construction Foreman 5-1-7% 5.00 14.35-
-%. Asphalt Raker 5-1-79.. .. .5.00 13.32
4. Asphalt Tamper - 5-1-79- . -6.00 .. 1332
5. Boller Maker 6-1-79 500 - 16.06
5a Boller Maker—{Certified High ) '
Pressure Welder " 6-1-78 . 5.00 16.06
€. Bricklayer 5-1-7% 5.00 16.25
7. Bricklayer Helper 5-1-7% 5.00 12.87
8. Cerpenter -1-79 5.00 16.31
9. Carpenter Foreman B-1-79 5.00 17.06
10. No Provielon -
11. Cement Flaisher 51-7% 5.00 15.89
12. Conetruction Equipment Operstor— i
"7 Group 1 5-1-79 ‘500 15.88
13. .Conetruction Eguipment Operator— '
Group 2 - .. 5-1-79 5.00 15.73
14. Construction Equlpment Operator— ' .
Group 3. = .| 5-1-78 5.00 15.28
15. Construction Eguipment Operator— L.
Group 4 5-1.78 5.00 14.60
16. Construction Eguipment Operator—
* Otler ’ 5-1.79 B 12.16
17, Crane Operstor—Electric 5-1-79 - 5.00 16.63
18. Curb Cutter 5-1-79 5.00 13.B5
19, HNo Provislon .
20, Curb Setter 5-1-79 5.00 13.85
21. Elertricel Worker . 5-1.79 5.00 16,63
22. Electrical Worker Foreman 5-1.70 5.00 17.53
23, Glazler - . 5.00 14.8%
S - §-28.79 5.00  16.1¢
24. Ironworker . . 5-1-7% 1] 16.28
25. Ironworker Foreman 5-1-79 J506 T 17.08
26. Jackhammer Operator 5-1-79 5,00 . 13.32
27. Master Methanic B-1-79 © .00 - 16.3B
2B, Overhezd Floodlight ) o
. Melntenance ¥Men 5-1-79 5.00. '16.63
28, Palnter b-1-79 5.00 14.83
- : . 11-1-79 5.00 15.18
30. Painter Foreman B-1-7% 5.00 15.13
.. . 11:1-79 5.00 15.48
31, Palnt Spray Operator 5-1-7% 5.00 15.23
o L 18178 . . 500 15.68
.32, Paver . v 178 c 500 13.65
33. Paving Foreman . JBETE T R0 - 1435
34. Pipefitter 3 . B1-T$ . U500, "18.37
.35, Pipefitter—Certified High : LT .
Prepsure Welder §-1.79 -5.00 16.37
36. - Pipefitter Foremen . B-1-T9 OB.00 U 18.BT
37.. Pipefitter Welder B-1-79 . 5.00 16.37
38. Plesterer © B-1-79 500 18.24
39, Plumber. , EXHIBIT . 5179 . 5.00 16.33
40. . ' Pluthber Foreman, - 5179 . 5.00 - 16.08
41, Pounder. . . ‘5179 c- o BO0° 13.20 ¢
42.. Roofer. -+ ... - F BT, UBOD 16
43, No 'Provfdlgn - e n

1518.

An emergeney ordinznee 10 amend
Section of O nees No. 12664
pzssed June 11, 1870, reimfiEg to
hourly rates for erafi employees.

Wherees, this ordinance con-
stitutes an emergency mesasure pro-
viding for the usual dally ' operation
of = munleipal -department; now,
therefore, -

Be It ordeined by the Couneil of
the City of Cleveland: - -

Sectlonm 1. That Section 33 of Or-
dinance No. 1266-A-79, peaBed June
11, 1879, be and the same ig hereby
amended to read as follows:

Seetion 33 Hourly Eates—Crafte. -

Compensation for all persons
employed by the hour in any of the
following ecleesifications shell be
fixed by the appointing suthorlty
within the limits established in the




EXHIBIT “G”

Cleveland Inter-Office Correspondence

From N. Jackson, Assistant Commissioner to Julius Ciacca, Commissioner of Division of
Water, dated October 28, 1993 - calculating the prevailing wage under the Building

Agreement



CITY OF CLEVELAND

Inter-0ffice Corresbondence

Date: October ?é, 1983

To: Juli Elaccia, Jr., Commissioner’
D;vizﬁqn of Water -
/ .

From: (Nle olas P. Jackson

' ASqlatant Commisszsioner

Subject: CEO Benefits

As you are aware, there was a recent rullng by the Courts requiring
the City of Cleveland to pay prevailing wages to our Construction
Egquipment Operators along with back pay for overtime and incorrect
wages. L have questioned some of the language reguiring us to pay
these wages. Therefore, I have been reviewing the contract between
the Construction Employee Association Building Agreement and the
International Union of Operating Engineers, which is what was used
as the basis for determining the prevailing wages, and have found
that we (the City of Cleveland) may have been improperly payving the
CEOs. Not only as they are currently being paid, but the thousands
of dollars of back pay which they have received may not have heen
properly calculated.

Indicated in the agreement betwsen the two parties listed above,
are requirements of Fringe Benefits to be paid. However, as
indicated in Article IV, Paragraph 38, "Fringe Benefit
Contributions shall be paid at the following rates for all hours
paid to each employee by the employer under the agreement whigch
shall in pno way be considered opr used -in the determination of

overtime pav’. This being the case, we have paid several thousands
of dollars to this group unnecessarily.

The break down of their salaries iz as follo&s:

-¥ Base Rate Group "A" Zone 1 23.02/Hr.
Health & Welfare 2.18/Hr.
Pension 2.00/Hr.
-Apprenticeship , .25/Hr.
IAP (State) . 05/Hr.
CISP (Cleveland) 07 /8r,

Total - .. 227 .55/Hr.

* However, based on Article IV, Paragraph 38, all overtime =hould
be calculated based on the $23.02/Hr., not $27.55/Hr.




o

l

[ae}

Apparentl?, we have been paying all overtime on the $27.55/Hr.,
which means that the %$4.53/Hr. in Fringe Benefits was not only
paid, but with a premium added to them, which should not have been.

I am not sure if all back monies recently paid were calculated with
the Fringe Benefits included. However, I know that in the past, we
{CWD) have paid all overtime with the benefit inecluded, which was
wrong.

Therefore, it is my recommendation that first, effective
immediately, any overtime that is to be paid, be paid only on the
base salary in the Division of Water. Furthermore, determine if
all or any back pay was paid with benefits included. If it is
Aetermined that back monies were paid with benefits included, we
should begin the process of recovering our funds immediately.

Furthermore, as indicated in Article IV, Paragraph 36. the
Agreement between the above mentioned parties also states "the
Fringe Benefit provision contained herein shall apply to all
employer members of the Construction Employers Association for whom
it holds bargaining rights”. As wyou know, the City of Cleveland
does not have any contractual obligation with +the International
Union of Operating Engineers. Therefore, why are we payving any of
the $4.53 in benefits listed?

I have attached copies of the wage scale and Article IV, Paragraph
38 for your review.

If vou have any'questions, rlease call me.

NPJ:s=sm

Attachments




Authentication

I hereby certify that the foregoing Exhibit B is a true and accurate copy of a document
given to me by the City of Cleveland in response to a request made by me for the disclosure of
public records. '

£

"Patricia M. Ritzert

Sworn to and subscribed before me this _ﬂ#iday of February, 2006.

A f
(A $ D
A el X A

-’N?tary Publi;;;) ) S
Robert E. ford, Esq.

State-wide; no expiration.




EXHIBIT “H”

Affidavit of Frank P. Madonia, President of the CEO Union



IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.,, MUNICIPAL
CONSTRUCTION EQUIPMENT
OPERATORS’ LABOR COUNCIL, et al.,

CASE NO.

V8.

)
)
)
)
Relators }
)
)
CITY OF CLEVELAND, et al. )

)

Respondents

AFFIDAVIT OF FRANK P. MADONIA

Stewart D. Roll (0038004 )

Patricia M. Ritzert, (0009428)
Persky, Shapiro & Arnoff Co., L.P.A.
Signature Square 11

25101 Chagrin Boulevard, Suite 350
Beachwood, Ohio 44122

(216) 360-3737

Fax No. (216) 593-0921
sdanl{@msn.com
pritzert@perskvlaw.com

COUNSEL FOR RELATORS

Department of Law

ROBERT J. TRIOZZI

Director of Law City of Cleveland
Jose Gonzalez, Asst. Director of Law
601 Lakeside Avenue, Room 106
Cleveland, Ohio 44114

(216) 664-2800

Fax No. (216) 664-2663
igonzalez@city.cleveland.oh.us

COUNSEL FOR RESPONDENTS

EXHIBIT

H




STATE OF OHIO

COUNTY OF CUYAHOGA

)
) ss.
)

Comes now Frank P. Madonia, who, being competent to testify and first duly sworn,

states as follows in support of a Complaint for a Writ of Mandamus in the Ohio Supreme Court:

1.

2,

The statements contained herein are based upon my own personal knowledge.

The Municipal Construction Equipment Operators Labor Council (hereafter “CEO
Union™) is a labor union. On January 30, 2003, the Ohio State Employment Relations
Board “SERB” certified the CEQ Union as the exclusive bargaining agent for persons
working for the City of Cleveland, as construction equipment operators and master
mechanics (hereafter “CEOs™).

I have been the President of the CEO Union since it was formed.

I have been employed by Cleveland as a construction equipment operator or master
mechanic from May of 1986 to November of 1988, and from March of 1996 to the
present.

When I left in 1988 I received froni PERS the money I had contributed during my two
years of employment, and lost all opportunity for any PERS benefit for that period.

I have been the president of the Relator CEO Union since it was certified in 2003.

The CEOs operate, repair and maintain heavy construction equipment, such as
mechanized hoes, loaders, bulldozers, graders, etc. They are variously referred to as
“craft” employees, building trades employees, and operating engineers. Within the
Cleveland Civil Service Classifications, these employees are classified as Construction
Equipment Operators ‘A’, ‘B’, or master mechanic. They are regular full-time hourly

rate employees.



10.

11.

12,

13.

The individual Relators named in this Complaint for a Writ of Mandamus worked for
Cleveland as construction equipment operators or master mechanics.

Constmétion equipment operators in Group “A” and Groﬁp “B” are positions equivalent
to Groups “A” and “B” respectively under the Construction Employers Association
Building Agreémcnt with International Union of Operating -Engineers Local 18 (hereafter
“Building Agreement”).

CEOs in Grqups “A” and “B” and Master Mechanics have hisforic—ally been compensated
according to rates set in the Building Agreement for Groups “A” and “B” and.I‘w:[{aster
Mechanic respectively, because these rates are the prevailing wage rates in the Clevelénd
area private sector for the services performed by CEO’s‘wdrking for Cleveland.

I have examined payroll records from the City of Cleveland, obtained pursuant to
reqﬁests for public records. Those payroll records show that during the period May 1,
1994 to February 14, 2005, CEOs and Master Mechanics were paid at the hourly rates set
out in the Wage Chart which is Exhibit “B” to this Complaint in Mandamus.

The individuals named as “Relators” in this Complaint are or were employed by
Cleveland as CEOs. Those individuals are not currently members of the CEO bargaining
unit, and therefore are not represented by the CEO Union in this lawsuit. .

I joined the International Union of Operating Engineers in 1!"976, and then Local 18 in
May, 1986. 1 am President of the CEO Union, but I am still also a member of -

International Union of Operating Engineers Local 18. However, Local 18 was never

my collective bargaining representative to the City of Cleveland.



14.

15.

17.

! 18.

}_19.

16.

20.

I am familiar with the Building Agreements between the Construction Employers
Association and International Union of Operating Engineers Local 18 (hereaﬂer “Local
18™), for the years since I first joined in 1976.

Exhibit “J” to the Complaint for a Writ of Mandamus is made up of true and

- accurate copies of the portions of those confracts, which include the list of prevailing

wage rates for Operating Engineers “A”, “B” and Master Mechanic for the years
indicated on those copies.
The total wage as shown in the Building Agreements is the sum of the stated components

in those contracts, including a base rate, “H& W™ for Health and Welfare, Pension,

- Apprenticeship and “CISP (Cleveland)” for Construction Industry Service Program, and,

in earlier years, “IAP”. These components are listed in the prevailing wage rate tables in
Exhibit “J”.

The prevailing wage rates for CEOs and master mechanics in the Cleveland area are the

total wages in those contracts referred to as the “Building Agreements” (Exhibit “I".

The prevailing wage rates under the Building Agreements take effect as of May 1% of
each year, because the contract years run from May 1¥ on one year to April 30™ of the
next yeat. |

From May 1, 1994 to February 14, 2005 the CEOs were paid below prevailing wage
rates, by the deficiencies shown on the Wage Chart (Exhibit “B” to this Complaint).

No collective bargaining agreement covered the CEOS until Vafter Cleveland was
ordered by SERB in August of 2004 to cease and desist its bad faith conduct. The
eventual agreement was ratified by the members of the CEO U_nion and was ﬁnally-
approved by the Cleveland City Council as of February 14, 2005.

4



21.

22.

23.

24,

25.

26.

As President of the CEO Union, I was the officer responsible for oversecing the
negotiation of the collective bargaining agreement, and for presenting a tentative
agreement to the membership for their ratification.

The collective bargaining agreement that was reached by the CEO Union and Cleveland
provided for a combination of hourly wage, days off with pay such as for vacations,

holidays, jury duty, funeral leave, and personal days. The agreement aiso provided for

- other beneﬁ_ts of employment, notably health insurance plus dental and vision coverage,

paid by Cleveland. The dollar value of the total package of compensation, when divided
into an hourly rate, exceeded the dollar value 6f the then-currentlprevailing wage rates in
the private sector Building Agreement, between the construction Employers Association
and International Union of Operating Engineers, Local 18.

From 1996 when I returned to employment by Cleveland, Cleveland gave one excuse
after another as to why wages for CEOs and master mechanics were below the prevailing
wage rate,

Prior to February 14, 2005 I was never credited with accumulated sick leave nor was paid
sick leave du;‘ing the time I was employed by Cleveland.

Prior to February 14, 2005 during the time of my employment with Cleveland I have nbt
received any benefit of employment which is allowed to other regular full-time
erﬁ‘ployees of the City.

During the period of my employment by Cleveland prior to February 14, 2005 I was
offered coverage under a health insurance package maintained by Cleveland, but was -
required to pay the full cost of sﬁcﬁ coverage by payroll' deduction. During a period of
time when it v;fas necessary for me to take uhpaid sick leave while my wife was relapsing

5



27.

28.

with multiple sclerosis, since I was not receiving a paycheck, I borrowed money to pay
the health insurance premium through the City, in order to maintain my medical
coverage. [ later learned that the amount charged to me more than CQmIl)enséted
Cleveland for its cost of including me in the coverage. Other (non-CEOQ) regular full-
time employees of Cleveland received medical and hospitalizatign insurance coverage as
a benefit of their employment. |

Prior t.o Februafy 14, 2005 T had never been paid by Cleveland during a sick leave re]ated
to my employment as a CEO or mastel; mechanic, | |

All other factual statements contained in the Complaint for a Writ of Mandamus and the

Memorandum in Support are true to the best of my knowledge and belief.

FURTHER AFFIANT SAYETH NAUGHT.

Frank P. Madonia

Sworn to and'subscribed in my presence this-g / day of October, 2006.

’D Y g ;2_4 /
‘ Notary Public '

¥ PATRICIA M. RITZERT, Attornay-at-lew

NOTARY PUBLIC &« STATE OF OHIO

My commission has no expiration date
Section 147.03 O.R.C.



EXHIBIT “1”

Affidavit of Sénto Consolo

With 1979 prevailing wage rates attached



EIGHTH DISTRICT COURT OF APPEALS

CUYAHOGA COUNTY, OHIO
STATE OF OHIO, ex rel., MUNICIPAL ) CASE NO. 86263
CONSTRUCTION EQUIPMENT )
OPERATORS’ LABOR COUNCIL )
_ ) -
Petitioner ) A¥FIDAVIT OF
) - SANTO CONSOLO
Vs. ) . ' -
o \ {3 ExHiBT
CITY OF CLEVELAND, et al. ) g 'I‘
Respondents . ) -
STATE OF OHIO )
) 88:
CUYAHOGA COUNTY )

Now comes Santo Consolo, being competent to testify and duly swormn, who states as follows:
1. The statements herein are based upon his own personal knowledge.

2. Affiantstates thathe was employed by the City of Cleveland beginning in 1968, and as a
construction equipment operator (CEO) from 1969 until his retirement at the end 0f 1999, asaregular full-

time civil service employee.

3. Afﬁant was a member of the International Union of Operating Engineers Local 18 from
about 1967 until present, however at no time did he or other CEOs working for Cleveland vote to authorize
that organization to represent them in collective bargaining or to affect their right under the Cleveland

Charter to the full prevailing wage rate.

4, During his employment by Cleveland as a civil service construction equipment operator,

affiant was not represented by an exclusive bargaining representative, however his wages were required

. by the Charter of the City of Cleveland to be in accord with the prevailing wage rate for equipment

operators in the private sector building and construction industry. He has notbeen under social security
smce 1968 and he does not now qualify for Medicare.

_ S. The prevailing wage for construction equipment operators in the pnvate sectorwas that
wage negotiated by the [UOE Local 18 withassociations of private construction employers. Because of
this, affiant made efforts throughout his employment to remain informed of the contracts




entered into by the IUOE Local 18 with private employers of construction equipment operators or
operating engineers in Cuyahoga County.

6. - In 1979 the private sector contract which established the prevailing wage for
- construction equipment operators in Cleveland was that contract titled the “Ohio State Building
Construction Agreement” (“Building Agreement”) between the JUOE Local 18 and Associated
Contractors of Ohio, the Associated General Contractors of America, Inc., for the years from May
1, 1977 to April 30, 1580.

7. True and accurate copies of the wage rates provided in the foregoing Building
Agreement are attached hereto.

8. ° The prevailing wage rate for a Group 2 construction equipment operator in 1979 was
an hourly rate which was a total of the 5 amounts shown in columns for each year on these copies
for a Group B operator (pages 56 and 57 of the union contract attached hereto), i.e. base rate $13.57
plus Pension $1.00, H&W (Health and Welfare) $.96, Apprenticeship $.11 and Industry
Advancement Program $.09. Per Ordinance 1682-79, affiant was paid $15.73 / hour.

9. In 1979, the City of Cleveland designated groups of construction equipment operators
by number instead of by letter. Sometime after 1979, these civil service classifications were changed
suchthat Cleveland labeled construction equipment operators as Groups A, B, C, or D, plus master
mechanic. A Group 1 construction equipment operator was equivalent to a Group A operator, Group
2 was equivalent to Group B, Group C was equivalent to Group 3 and Group D was equivalent to
Group 4.

10.  Affiant was employed as a group 2 or grou;i B construction equipment operator.

.}M%M

A

Santo Consolo

Further, affiant sayeth naught.

Sworn to and subscribed in my p}esence this / 0" day of February, 2006,

Fsa . Ff?g,wf

Notary Public

PATRICIA M RITZERT, Attorne
ATR X , Atterney-st-Law
. NCTARY PUBLIC ® STAIE OF CHIO
¥y cormmission has no eXp.ration date
Section 147.03 Q.R.C.







. m——

—i

i m mE——t b ] Tk simtm et

.
H
H
i
1
L
!
1
i
i
i
i

£ e iy

DRIO STATE
BUILDING CONSTRUCTION
ACRERMENT
Effeeiive
Blay &, 1977, ihrongh April 20, 1980

; Betweon

INFERMATIOMAL UMION OF
QPERATING EMGINEERS
LOCAY HNIOMS NOS,
18, 18A, 188 ond 1BAA

3515 Prospect Avenue
Clovalaad, Ohla 44115
144323101

T R

And

1 ASSOGIATED CONTRACTORS
OF ONID, INC.

the ASSCCIATED GENERAL
CONTRACTORS OF AMERICA, INC.

30 Wes Broad Serost
Colemboy, Thio 43213
&14-434.5344

@’- €D FREEDMAN

8 B Fuetutive Dirsctor
THOMAS REED

Aunt. Execotlve Dirsetr




LT

1543 W, Fifth Ave.
Avia Code 6144309768

Digtrizt No, 4
Coveriag.thz [diowing Connttes:

Auglulze Darke Miami
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Cadk Logan Shelby
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MRECTORY

OFPICENS, SPECI AL REPRESBEHTATIVES
and DISTR 16T REPRESENTATIYES
Lurabs Nog, 18, 185, 188, 18C, 18G, 18RA

Batl A. Erwiln
Business Manag=y

Willizra H. Christian
President

Frank J. biller
Vice Presidont
ami

Special Reprassnintive
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Pasl i, Kaott

Finenclal Secretary

Stve J. Mayor
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Waler W. Linder
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Jack Ksunzy
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Jahn Gisley
Jrganizer
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Allen Henry Sandusky
Defiunce Lucas Seneca
Fulton Orwa Van West
Hancotk Paalding, Williams
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Tistrict Representitivis:
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James Meddabign Aoyd Rader
Fead Holiman George Tack
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EXHIBIT “A"
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE I covering Cleveland and Counties

For Cleveland and the following Counties: Ashtabula, Cuyahoga, Erie, Geauga, Huron

Lake, Lorain and Medina

Classification:

1
un
e

$13.67

———

5/1/78

. e — e £

MASTER MECHANIC (Cleveland and Counties)

.66
1.00
11

W

H

&
Pension

81
1.00
11

Apprenticeship

Building

Ln

et

09 09

09

Industry Advancement Program
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Classification:
s GROUP A (Cleveland and Counties)
B HE&W
- E“ Pension
03 Apprenticeship
Industry Advancement Program
Operators of:
A-Frames

All Rotary Drills used on Caisson Work
for foundations and sub-structure work
Boiler Operator or Compressor Operator when
compressor or boiler is mounted on crane .

(Piggyback Operation)
Boom Trucks (All Types)
Cableways
Cherry Pickers

Combination Concrete Mixer 8 Tower
Concrete Pumps
Cranes (All Types)

Lift Slab or Panel Jack Operators
Locomotives (All Types)

Maintenance Engineer (Mechanic or Welder)
Mixer Paving (Multiple Drum)

Mobile Concrete Pumps with Boom
Panelboard {All Types on Site)

Pile Driver

Power Shovels
Side Booms
Shp Form Pavers
Straddle Carriers (Building Construction on Site)
Trench Machines {Over 24™ wide).
Tug Boat’

5!1!78 12/1/78 5/1{7%9
$13.17 $13.02 $13.72
66 21 96
1.00 1.00 1.00
A1 A1 _ A1

.09 .09 .09

Derricks (All Types)

Draglines

Dredge (dipper, clam or suction) 3 man crew

Elevating Grader or Euclid Loader

Floating Equipment

Gradalls '

Helicopter Operator Hoisting Builders
Materials

Helicopter Winch Opemtor Hoisting
‘Builders Materials

Hoes (All Types)

Hoisting Engines (two or more Drums)

B TP v




Classification:
GROUP B (Cleveland dnd Counties)

o 511778 12178 s/1/79
wE H&W §13.02 $12.87  ° $1357
' o E“ Pension : 66 81 96
& ®  Apprenticeship : 12{1) 100 - 100
: o Ir?dustry Advancement Program '09 ' 11 11
Opetators of: T e e ame 09 - 09
As}_l)halt Pavers Lead Greaseman
Bulldozer % Mucking Machines
CM.I. Type Equipment Power Grader
Endloaders Power S
Kolman Type Loaders (dirt loadi faooops
. YP (dirt loading) Power Scrapers
Push Cat
Classification:
GROUP C (Cleveland and Counties) )
5/1478 12/1/78 5/1/79
. $12.67 ~  $12.52 $13.22
B H&EW | 66 81 96
& Pension 1.00 1.00 1.00
92 Apprenticeship A1 _ A1 A1
o Industry Advancement Program 09 7.09 09
wn Operators of: T o ' '
3 Air Compressor, pressurizing shafts or tunnels
All Asphalt Rollers ,
Fork Lifts ‘ Submersible Pumps, 4 and over discharge
Hoist, one drum - ' ' Trenchers, 24" and under '
House Elevators ' : '
Man Lift

Power Boilers {owver 15lbs. pressure)

Pump Operator installing or operating Well Points or other type of
dewatering system

Pumps, 4" and over discharge

TP STV TR LY. = MLV YN PR - ML s (ol
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Classification:
GROUP D (Cleveland and Counties)

=)

E H&W

E—: Pension
@&  Apprenticeship

Industry Advancement Program
‘Operatots of:
Compressors on Building Construction
Conveyors, Building Material
Generators
Gunite Machines
Mixers, capacity more than one b
Mixers, one bag capacity (side loader)

Classification:
" GROUF E (Cleveland and Counties)

H&W

Pension

Apprenticc‘ship

Industry Advancement Program
Operators of:

Backfillers and Tamper

Batch Plant

Bar and Joint Installing Machine
.Bull Floats

Burlap and Curing Machines
Clefplanes

Concrete Spreading Machines
Crushers

Deck Hand

Drum Fireman (asphalt)

U
\D

' ﬁmp[}ng

5/1/78 12/1/78 5/1/79
$11.89 $11.74 $12.44
.66 81 96
100 100 1,00
A1 11 A1
0% .09 09
Post Driver
Post Hole Digger
Pavement Breaker, Hydraulic or Cable
Road Widening Trench.er
Rollers
Welder Operator
5/1/78 - 12/1]78 5/1179
$11.57 $11.42 $12.12
.66 81 .56
1.00 1.00 1.00
11 A1 11
09 .09 .09

Farm Type Tractor pulling attachments
Finishing Machines

Form Trenchers

High Pressure Pumps, over 1/2% dlscharge
Hydro Seeders

Self. Propelled Power Spreader

Self Propelled Sub-Grader

Tire Repairman -

Tractors, pulling sheep foot roller or grader
Vibratory Compactors (with integral power)



Classification:
GROUP F.(Cleveland and Councies?

5£1/78 12/1/78 51179
» e © $9.64 $9.49 8994
o B H&W 66 81 .96
© B+ Pension _ - 1.00 1.00 ' 1.00
. & Apprenticeship At g1 11
3 Industry Advancement Program . .09 .09 .09
' Operators of: S
Oiler, Helper, Signalman
Inboard, Qutboard motor boat Launch
Light Plant Operator
Power Driven Heaters (ol fired) .
Power Boilers, less than 15 Ibs, pressure
‘Pumps, under 4" discharge '
. Submersible Pumps, under 4™ dlscharge
EXHIBIT “A”
WAGE RATES AND FRINGE CONTRIBUTIONS
ZONE II covering Akron and Counties, and Toledo and Counties
For AKRON and the following Counties: Ashland, Be]mont Carroli, Coshocton,
Guernsey, Harrison, Holmes, Jefferson, Monroe, Noble Portage, Rlchland Stark
Summit, Tuscarawas, Washmgton and Wayne.
é.\ Classification:

"MASTER MECHANIC (Akron and Countles)

11178 . 12/1/78 51179

£13.41 $13.26 $13.96
¥ Haw 66" 81 96
D& Pension | 1.00 1.00 1.00
&  Apprenticeship 11 a1 11
Industrv Advancement Program . . a3 13 13
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EXBIBIT “J”

| Prevailing Wage Rates from Building Agreements between the Construction Employers
Association and International Union of Operating Engineers, Local 18

1994 through 2005
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~ Construction Employers
Association

981 Keynote Circle, Suite 31
Cleveland, Ohio 44131
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AGREEMENT

Between

THE. CCNSTRYUCTION
EMPLOVERS ASSOGIATION (CEA)
which may be referred to hereinaiter
as the “Association”

AND
The INTERNATIONAL UNION OF
OPERATING ENGIMEERS,
LOCAL 18 and its Branches (AFL-CI0)
referred to hereinafter as the “Ulniun”

This Agreement is negatiated by and between the Associ-
ation and the Union within the geographical area as defined

herein through their authorized agents, to wit:

That, whereas, the parties desire to stahilize employment
and promote efficiency in the Canstruction Industry, agree
upon wage rates, hours and conditicns of employment, and to
eliminate sirikes, boycotts, lockouts and stoppages of work,
and

Whereas, the Union and the Employer shall, through the
issuance of working rules and regulations to the warkmen,
inform them of the terms of this Agreement and enforce com-
pliance with the terms thereof, and

Whereas, the Empléyers agree to recognize and sub-
scribe to the approved referral systern as adopted by Interna-
tional Union of Operating Engineers, Local 18:

Naw, therefore, the undersigned Association and the Un-
iont agree as follows:
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34

EXHIBIT ‘A
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE | covering Cleveland and the following counties: Ashtabula, Cuyahoga, Erie, Geauga, Huron,
Lake, Lorain and Medina

Classifigation:
MASTER MECHANIC

5/1/91 - 5hjezt 5/1/83
Rate $22.02 $22.77 $23.62
H&wW 2.16 2186 2,16
Pension 2.00 2.00 2.00
Apprenticeship .25 .25 25
IAP {State) 05 05 .05
CISP (Clevetand) .07 47 07 N

*In the second year $.25 per hour wage may be diverted to fringe benefits if negotiated as such in the
Highway Heavy and A.G.C. of Ohio Agreemants.

Classification:
GROUP A
a1/91 sMm@z* 511931 {

Rate $21.52 §22.27 $23.02
H&aw 2.16 2.16 216
Pension 2.00 2.00 2.00
Apprenticeship .25 .25 25
AR (State) .05 .05 .05
CISP (Cleveland) .07 07 07

*In the second year $.25 per hour wage may be divarted to fringe benefits if negotiated as such In the
Highway Heavy and A.G.C. of Ohlo Agresments.

Operators of: _

A-Frames Cranes (Al Types) : .

Boiler Operators, Compressor Operators, Hydraulic  (Boorn & JIb 200" and over -~ $22.02 effective 5/1/91)
Pumps & Power Pacs when mounted on a  (Boom & Jib 300 and over — $22.27 effective 5/1/91)
crane or regardless of where said equipmentis  {Boom & Jib 200’ and over - $22.77 effective 5/1/92)

mounted (Piggy-back Operation) (Boom & Jib 300’ and over — $23.02 effective 5/1/92)
Boom Trucks (All Types) (Boom & Jib 200’ and over - $23.52 effective 5/1/93)
Cableways (Boom & Jib 300" and over - $23.77 effective 5/1/93)
Cherry Pickers Derricks {All Types)

Combination Concrete Mixers & Towers Draglines .
Concrate Pumps Dredges (dipper, clam ar suction), 3-man crew

{over)




124

St

- Elevating Graders or Euchid Loaders

Floating Equipment

Gradails

Helicopter Operators, Hoisting Builders Materials

Helicopter Winch Operators, Hoisting Builders
Materials

Hoes (All Types)

Haists (two or more Drums)

Lift Slab or Pansel Jack Operators

Locomotives {All Types)

Maintenance Engineers (Mechanic or Welder)

Classification:

GROUP B
5/1/91
Rate $21.37
H&wW 2.16
Pension 2.00
Apprenticeship .25
AP (State) B
CISP (Cleveland) ) .07

Mixers, Paving (Multiple Drum)

Maobile Concrete Pumps with Booms

Panelboards (All Types on Site)

Pile Drivers

Powar Shovels ]

Rotary Drills, (ALL), used on Caisson work for fou
. dations and sub-structure work

Side Booms

Slip Farm Pavers

Straddle Carriers (Building Construction on Site]

Trench Machinas (Over 24” wide)

Tug Boats
51/92* 5/1/93
§22.12 $22.87
2.1§ 2.16
2.00 2.00
.25 25
.05 05
07 07

*In the second year $.25 per hour wage may be diverted to fringe bensfits if negotiated as such in the

Highway Heavy and A.G.C. of Ohic Agreements.

Operators of:
Asphalt Pavers
Buildozers

CM!-Type Equipment
Endloaders .
" "Instrument Man

- Kolman-type Loaders (Dirt Loading)

Lead Greasemen
Mucking Machines
“Power Graders
_Power Scoops o
_. Power Scrapers e
Push Cats- .

**The addition of this pay classification does not expand jurigdiction, but oniy establlshes the pay

classification if Operating Engingers are used.
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AGREEMENT

Between

THE CONSTRUZTION
EMPLOYERS ASSOCIATION (GEA)
whieh may be referred {0 hereinafter
as the “Association”

And

THE INTERNATIONAL UNION OF
OPERATING ENGINEERS,
LOCAL 18 ard its Branches (AFL-CI0}
referred to hereinafter as the “Union”

This Agreement is negotiated by and between the Asso-
ciation and the Union within the geographical area as defined
herein through their authorized agents, to wil:

That, whereas, the parties desire to stabilize employment
and promote efficiency in the Construction Industry, agree
upon wage rates, hours and conditions of employment, and
to eliminate strikes, boycotts, lockouts and stoppages of work,
and

Whereas, the Union and the Employer shall, through the
issuance of working rules and regulations to the workmen,
inform them of the terms of this Agreement and enforce com-
pliance with the terms thereof, and

Whereas, the Employers agree {0 recognize and sub-
scribe to the approved referral system as adopted by the
International Union of Operating Engineers, Local 18.

Mow, therefcre, the undersigned Association and the
Unicn agree as follows: :
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EXHIBIT “A”
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE |A covering Gleveland and the following counties: Ashtabula, Cuyahoga, Etle, Geauga, Huran,
L.ake, Lorain and Medina

Classification: 35 70 7(7

MASTEHR MECHANIC

05/01/94 05/01/95 05/01/96
Rate $23.22 $23.92% . $24.62%
H&aw 3.28 3.26 3.26
Pension 2.00 2.00 2.00
Apprenticeship 0.25 0.30 0.35
CISP (Cleveland) Q.12 0.i2 n.12

*In the secand and third year, monies may be diverted to fringe benefits,

Classification: .
GROUP A
05/01/94 05/01/95 05/01/96

Rate §z22.72 $23.42* $24.12"
H&W 3.28 .3.26 3.26
Pension 2.00 2.00 2.00
Apprenticeshlp 0.25 (.30 0.35
CISP (Cleveland} 012 0.12 0.12

*In the second and third year, monies may be diverted 10 fringe benefits..

Operators of:

A-Frames Granes (all types)

Boller Oparators, Comprassor Operators, Hydraulic  (Boom & Jib 200" and over - $23.22 effectwa 05/01/94”
Pumps & Power Pacs when mounted on a  {Boom & Jib 30¢' and over - $23.47 effective 05/01/84
crane or regardless of where said equipment s {Boom & Jib 200" and over - $23.92 effective D05/01/95)

mountad {Piggy-hack Operation} " {Boom & Jib 300" and over - $24.17 effective 05/01/95)
Boom Trucks {all types} {Boom & Jib 200° and over - $24.62 effective 05/01/96)
Cableways {Boom & Jib 300" and over - $24.87 effective 05/01/96)
Cherry Pickers - . Derricks (all types) -

Combination Cancrete Mixers & Towers Draglines
Concrete Pumps Dradges (dipper, clam or suction), 3-man crew

Elevating Graders or Euclid Loaders .

{over)
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6F

Floating Equipment
Gradalls -

Helicopter Operators, hoisting building materials

Helicopter Winch Operators, holsting building
materials

Hoes (all types)

Hoists {two or more drums)

Lift Slab or Panel Jack Operators

Locomotives (all types)

Maintenance Engineers (Machanlc or Walder)

Mixers, Paving (multiple drum)

Mabile Concrete Pumps with Booms

Panelboards (all types on site) S

Pite Drivers

Power Shoveis

Rotary Drills, {all), used on caisson work for
foundations and_sub-structure work

Side Booms

‘Slip Form Pavers

Straddle Carriers {building construction en site)
Trench Machlnes (over 24" wide)
Tug Boats

Classification: . ' 875 ¢ 7{) # 76 't

GROUP B

. 05/01/94
Rate $22.57

Ha&w

Pansion
Apprenticaship
CISP {Cleveland)

2.00
0.25

05/01/95 05/01/98

$23.27" §23.97*
3.26 3.26
2,00 2,00
0.30 0.35
Q.12 0.12

*In the second and third year, monies may be diverted to frings benefits.

¥

Operators of:

Asphalt Pavars

Bulldozers

CMI-Type Equipment

Endloaders

instrument Man**

Kolman-type Loaders (dirt loading)

Lead Greassmen
Mucking Machines
Power Graders
Power Scoops
Power Scrapers
Push Cats

** The addition of this pay classification does not expand jurisdiction, but only establishes the pay

classificatlon If Operating Engineers are used.
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AGREEMENT
Between

THE CONSTRUCTION
EMPLOYERS ASSGCIATION (CEA)
which may he referred to hereinafter
as the “Association”

And

THE INTERMATIONAL UNION OF
OPERATING ENGINEERS,
LOCAL 18 and its Branches (AFL-C10)
referred {o hereinafter as the “Union™

This Agreement is negotiated by and between the Asso-
ciation and the Union within the geographical area as defined
herein through their authorized agents, to wit:

That, whareas, the parties desire to stabilize employment
and promete efficiency in the Construction Industry, agree
upon wage rates, hours and conditions of employment, and
to eliminate strikes, boycatts, lockouts and stoppages of work,
and

Whereas, the Union and the Employer shall, through the
issuance of werking rules and regulations to the workmen,
inform them of the terms of this Agreement and enforce com-
pliarice withthe terms thereof, and

Whereas, the Employers agrae to, ré_cognize and sub-
scribe to the approved referral system as adopted by the
International Union of Operating Engineers, Local 18.

Now, therefore, the undersigned Association and the
Union agree as follows:



IN WITNESS WHEREQF, WE the undersigned duly au-
thorized EMPLOYER REPRESENTATIVES and the INTER-
NATIONAL UNION OF OPERATING ENGINEERS, LOCAL
18, and its BRANCHES, (AFL-CIQ) executed this Agreemant
on the 1st day of May, 1997.

INTERNATIONAL UNION OF OPERATING ENGINEERS
LOCAL 18 and its BRANCHES
(AFL-CIO)

S/JAMES H. GARDNER
Business Manager

S/DUDLEY E, SNELL
President

S/DAVID L. LUMBATIS
Vice President

S/LARRY F. MILLER
Financlal Secretary

S/THOMAS E. LOUIS
Recording-Corresponding Secretary

S/LARRY G. REYNOLDS
Treasurer

S/PATRICK L SINK
S/DAN ZAPOTOCHNY
S/CHARLES W. SCHERER

CONSTRUCTION EMPLOYERS ASSOCIATION

S/ELLIOT AZOFF, CO-CHAIRMAN
5/4JOHN PORADA, CO-CHAIRMAN
S/RICHARD DIGERCNIMO
S/STANLEY ROEDIGER, JR.
S/MIKE KELLEY

3.61
225
. 0.30.
0.12

05/01/9%
$26.52*

(over).

05/01/98

$25.67*
3.61
2.25
0.30
0.12

3.61°
2.25
0.30

9 counties: Ashtabula, Cuyahoga, Erie, Geauga, Huron,
012

EXHIBIT “A”
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE |A covering Cleveland and the followin:

Lake, Lorain and Medina

05/01/97
$24.82

Rate
H&wW
Pensicn
Apprenticeship
CISP (Cleveland)
“$0.25, In each year of the second and third years, may be diverted to fringe benefits..

MASTER MECHANIC

Classiflcation:;
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Classification:

GROUP A
. 05/01/97
Rate $24.32
Haw 3.61
Pension : 225
Apprenticeship 0.30
CISP (Cleveland)} Q.12

05/01/98 05/01/99

$25,17* $26.02*
3.61 3.51
2.25 2.25
0.30 0.30
0.12 012

*$0.25, in each year of the the second and third years, may be diverted to ftinge benefits,

Cperators of:
A-Frames

Boiler Operators, Compressor Operatars, Hydraulic
Pumps & Power Pacs when mounted on a
crane or regardless of where said equipment is

mounted (Piggy-back Operation)
Boom Trucks (all types)
Cableways
Cherry Pickers
Combination Concrete Mixers & Towers
Conerete Pumps

Floating Equipment

Gradails

Halicopter Operators, huisting building materials

Helicopter Winch Operators, haisting building
materials

Hoss {all types)

Huoists {two or more drums)

Lift Slab or Panel Jack Operators

Locomatives (all types)

Mainterance Englneers {(Mechanic or Weldar)

Mixers, Paving {muitiple drun)

Mobile Concrete Pumps with Booms

Cranes (all types)

(Boom & Jib 200' and aver - $24.82 effective 05/01/97
(Boom & Jib 300' and over - $25.07 effactive 05/01/97
(Boem & Jib 200" and over - $25.87 effective 05/01/98
(Boom & Jib 300" and over - $25.92 effactiva 05/G11/98

~ [Boom & Jib 200" and over - $26.52 effective 05/01/99

(Boom & Jib 300" and over - $26.77 effactive 05/01/99
Derricks (all typas)
Draglines
Dredges (dipper, clam or suctlon) 3-man crew
Elevating Graders or Euclid Loaders

Panelboards (all types on site)

Pile Drivers

Power Shovels

Robotlcs Equipment Operator/Mechanic

Rotary Drills, (all), used on caisson work for
foundations and sub-structure work

Side Boams

Slip Form Pavars

Straddle Carriers {building construction on slte)

Trench Machines {over 24" wide}

Tug Boats:
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Classification: 3033
GROUP B -
. 05/01/87 05/01/98 05/01/89
Rate : $24.17 O\ $25.02* $25.87*
H&W ' 3.61 3.61 3.61
- Pension 2.28 2.25 2.25
Apprenticeship 0.30 0.30 . 0.30
CISP (Clavaland) 012 012 0.12

*$0.25, in each of the second and thitd years, may be diverted to fringe benefits.

Oparators of:

Asphali Pavars Kolman-type Loaders {dirt Ioadmgﬁ
Bulidozers Lead Greasamen

CMI-Typa Equipment Mucking Machines

Endicaders Power Graders

Horizontal Directional Brill Locator Power Scaops

Horizantal Diractional Drill Operator Power Scrapers

instrument Man* ~ PushCats

** The addition of this pay classification does not expand jurisdiction, but only establishes the pay
classification if Oparating Engineers are used.

Classification:
GROUP C
05/01/97 05/01/88 05/01/99
Rate $23.67 $24.32* $25.02*
H&W. ' 3.61 3.81 3.81
Pension 2.25 2.25 2.25
Apprenticeship 0.30 0.30 0.30
CISP (Cleveland) 0.12 0.12 .12
*$0.25, In each of the second and third years, may be divertad to frings benefits.
Qperators of: ' ‘
Air Compressors pressurlzmg shafts or tunnels Power Bailers (over 15 Ibs. pressure) -
Asphalt Rollers (all) Pump Operators, installing or operating well points’
Fork Lifts ar other type of dewatering systom
Hoists, one drum Pressure Groutings
House Elavators (except automatlc call button Trenchers (24" and undar)
controlled) Lhility Operators
Man Lifts

Mud Jacks-
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Construction Employers
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AGREEMENT
Betwean

THE CONSTRUCTION
EMPLOYERS ASSOGLATION (CEA)
which may he referred 10 hereinalier
as the “Association”

And

THE INTERNATIONAL UNION OF
OPERATING ENGINEERS,
LOCAL 18 and its Branches (AFL-CID)
referred to hereinafier as the “Union”

This Agreémenl is negotiated by and belween ths Asso-
ciation and the Unlon within the geegraphical area as defined
herein through thelr authorized agents, to wit:

That, whereas, the parties desire to slabillze employment
and promole efflciency in the Construction Industry, agree
upon wage rales, hours and conditions of empioyment, and
to eliminate sirikes, boycotis, lockouts and stoppages of work,
and

Whereas, the Union and the Employer shall, through the
issuance of working rules and regulations to lhe workers,
inform them of tha terms of this Agreement and enforce com-
pllance with the terms thereof, and

Whereas, the Employers agree to recognize and sub-
scribe to the approved referral system as adopied by the
International Union of Operating Engineers, Local 18.

Now, therefore; the undersigned Associalion and the
Union agree as follows: .

48



IN WITNESS WHEREOF, WE the undarsigned duly au-
thorlzed EMPLOYER REPRESENTATIVES and the INTER-
NATIONAL UMION OF QPERATING ENGINEERS, LOCAL
18, and its BRANCHES, (AFL-CIO) execulad this Agreement
an the 1st day of May, 2000. :

INTERNATIONAL UNION OF OPERATING ENGINEERS
LOCAL 18 and its BRANCHES
(AFL-CIO)

SIJAMES H. GARDNER
Businass Manager

STHOMAS E, LOUIS
President

S/LARRY F, MILLER
Vice Prasldent

S/LARAY G. REYNOLDS
Financial Secratary

S/PATRICK L. SINK
Recording-Comesponding Secretary

S/CHARLES W. SCHERER
Traasurer

S/PATRICK L. SINK
Speclal Representative

'SISTEVE DELONG

S/STEVEN MAYOR

CONSTRUCTION EMPLOYERS ASSOCIATION

S/STANLEY ROEDIGER, JH., CHAIRMAN
S/JAMES GRIFFIN

S/JOHN PORADA

S/RICHARD DIGERQNIMO

S/MIKE KELLEY

SMOHN LACHOWYN

46

EXHIBIT “A”
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE 1A coVering Cleveland and the following counties: Ashtabula, Cuyahoga, Erie, Geauga, Huron,

l.ake, Lorain and Medina

MASTER MECHANIC

Classification:

05/01/01 05/01/02

05/01/0D

$28.02*
3.61
3.00
0.45
012

3.61
3.00
0.45
0.12

$27.92"

.61
3.00
0.45
012

$26.92

CISP (Cleveland)
*in the event that additional funds are needed for

Apprenticeship

Rate
H&W
Pansion

F-9
-

rerted from wages.

¢ e e o . v
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Classification:
GROUP A .
D5/01/00 05/01/07 05/01/02

Rate $26.42 $27.42* $e2B.42*
H&W 3.51 3.61 381
Pension 3.00 3.00 3.00
Apprenticeship 0.45 0.45 0.45
CISP (Cleveland) _ D12 n.12 0.12

*In the event that additional funds are needed for fringe benefits, they will be diveried from wages.

Operators of:

A-Frames

Baller Operators, Gompressor Operators, Hydraulic
Pumps & Power Pacs when mounted on a
crane or regardiess of where said equipmant is
mounted (pigay-back operation)

Boom Trucks (all types)

Gableways

Chearry Pickers

Combination Concrate Mixers & Towers

Cranes (all types) )
{Boom & Jib 200" and over - $28.82 effective 05/01/00)
{Boom & Jib 300" and over - $27.17 effective 05/01/00)
{Boom & Jib 200' and over - $27.92 effective 05/01/01)"
(Boom & Jib 300" and over - $28.17 effective 0S/01/01)*
{(Boom & Jib 200" and over - $28.92 effective 05/01/02)*
(Boom & Jib 309" and over - $28.17 effective 05/01/02)*

Derricks (all types)

Draglines

3114

Conereie Pumps

Fioating Equipment

Gradalls )

Helicopter Operators, hoisting buliding materials

Helicopter Winch Operators, hoisting bullding
materals ’

Hoes (all types)

Holsts {(fwo or more drums)

it Slab or Panel Jack Operators

Locomotives {al types)

Malnienance Engineers (Mechanic or Welder)

Mixers, Paving (multiple drum)

Mobile Concrete Pumps with Booms

Dredges (dipper, clam or suction), 3-man crew
Elevating Graders of Euclid Loaders

Panelboards (all types on site)

Plle Drivers

Power Shovels

Robotics Equipment Opsrator/Meachanic

Rotary Drilis, (all), used on calsson wark for

foundations and sub-siructure work

Rough Terrain Fork Lifts with Winch/Hotst (when
. used as a crane) :

Side Booms

Slip Form Pavers

Straddie Carriers (building construction on site)

Tranch Machines (over 24" wide)

Tug Boats
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Classification:

GROUF B :
05/01/00 . 05/01/01 05/01/02
Rate . $26.27 $27.27" $2B.27*
H&W 3.81 .61 3.61
Pension 3.00 3.00 3.00
Appranticeship 0.45 D.45 ‘0.45
CISP (Cleveland) . D12 012 .12

*n the event that additional funds are needed for fringe benefits, they will be diverted from wages,

Operators of:

Asphalt Pavers . Kolman-type Loaders (dirt loading)
Bulidozers Lead Greasamen

CMI-Type Equipment Mucking Machines

Endloaders . Power Graders

Horizontal Directional Drill Locator * Powar Scoops

Horizontal Directional Drill Operator Power Bcrapers

Instrumeant Man** Push Cats

** The addition of this pay classification does not expand }urlsdlchon but only establishes the pay
classification if Operating Engineers are used.

Classification:
GROUP C
05/01/00 05/01/01 05/01/02
Rate $25.32 $o5.200 By A by
Heaw . 3.61 3.61 3.61
Pension 3.00 - 3.00 3.00
Apprenticeship ] 0.45 045 0.45
CISP {Cleveland} 0.12 G2 012
"In ihe avent {hat additional funds are needed for fringe benefits, they will be diverted from wages.
Operators pf: :
Alr Compressors, pressunzmg shefts or funnels- Mud Jacks
Asphalt Rollers (all} Power Boliers (over 15 Ibs, pressurs)
Fork Lifts Pump Operators, installing or operating well polnts
Hoists, one drum . Dt other type of dewatering system
House Elevators (except aviomatic cell button  Pressure Groutings
controlled) Tranchers (24" and under}
Laser Screeds end jike squlprnant Utllity Operators

Man Lrﬁs

[
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AGREEMENT
Between

THE CONSTRUCTION
EMPLOYERS ASSOCIATION (CEA)
which may be referred to hereinafier
as the “Association”

And

THE INTERNATIONAL UNION QF
OPERATING ENGINEERS,
LOCAL 18 and its Branches (AFL-G10}
referred 10 hereinaiter as the “Union”
This Agreement is negotiated by and between the Asso-

ciation and the Unicn within the gecgraphical area as defined
herein through thelr authorized agents, to wit:

That, whereas, the parties desire to stabilize employment
and promote efficiency in the Construction Industry, agree
upon wage rates, hours and conditions of empioyment, and
to eliminate strikes, boycotts, lockouts and stoppages of work,
and

Wheraas, the.Union and the Employer shall, through the
issuance of working rules and regulations to the workers,

' Inform them of the terms of this Agreement and enforce com-

pliance with the terms thereof, and

" Whersas, the Employers agree to recognize and sub-
scribe to the approved referral system as adopted by the
International Union of Operating Engineers, Local 18,

Now, therefore, the undersigned-Assoclation and the
Unlon-agree as follows: C




IN WITNESS WHEREOQOF, WE the undersigned duly au-
thotized EMPLOYER REPRESENTATIVES and the INTER-
. NATIONAL UNION OF OPERATING ENGINEERS, LOCAL
" 18, and its BRANCHES, (AFL-CIO) executed this Agreement
on the 1st day of May, 2003. '

INTERNATIONAL UNION OF OPERATING ENGINEERS
LOGAL 18 and its BRANCHES :
(AFL-CIO)

S/JAMES H. GARDNER
Buslness Manager

S/PATRICK L. SINK
President

SHENNETH M. TRIPLETT
Vics Prasident

S/LARRY G. REYNOLDS
Financial Secretary

S/CHARLES W, SCHERER
Recording-Corresporiding Secratary

S5/FLOYD S. JEFFRIES
Treasurer

S/STEVE DELONG
S/JEFF MILUM
S/PREMO PANZARELLO

" CONSTRUCTION EMPLOYERS ASSOCIATION
S/STANLEY ROEDIGER, JR., CHAIRMAN

" S/JOHN PORADA

S/RICHARD DIGERONIMO
S/GARY KNOPF

S/JOHN LACHOWYN
S/MARK STEALING

48

EXHIBIT “A”
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE IA covering Cleveland and the following counties: Ashtabula, Cuyahoga, Erie, Geauga, Huron,

Lake, Lorain and Medina

MASTER MECHANIC/EQUIPMENT FOREMAN

Classification;

05/01/04 05/01/05

05/01/03

62
11
0o
45
i2

Rate

H&wW
Pension
Apprenticeship

o
o

CISP (Cleveland)
*In the event that additional funds are needed for fringe benefits, they will be diverted from wages.

{over)
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Classification:

_ GROUP A .
. 05/G1/03 05/01/04 05/01/05
Rate $20.12 ) $30.32* $31.52*
Haw 4.1 4.1 C 4
Pension 3.00 3.00 3.00
‘ Appranticeship 0.45 0.45 0.45
CISP (Cleveland) 0.12 0.12 0.12

*In the event that additional funds are needed for fringe benefits, thay will be diverted from wages.

Operators of:

A-Frames Cranes (all types)

Boiler Opatators, Compressor Operators, Hydraulie  (Boom & Jib 200" and over - $28.62 effective 05/01/03)
Pumps & Power Pacs when mounted on a  (Boom & Jib 300° and over - $29.87 effective 05/01/03)
crane or regardless of where sald equipmentis  (Boom & Jib 200" and over - $30.82 effective 05/01/04)* |

05

| mounted {plggy-back aperation) . {Boom & Jib 300" and over - $31.07 effective 05/01/04)"

l Boom Trucks (all types} {Boom & Jib 200" and over - $32.02 effeciive 05/01/05)"
Cableways {Boom & Jib 300" and over - $32.27 effective 05/01/05)"
Cherry Pickers Derricks (all types)

! Combination Concrate Mixers & Towers Draglines - .

t Concrete Pumps Dredges (dipper, clam or suction), 3-man crew

! Elevating Graders or Euclld Loaders

Floating Equipment Pile Drivers

: Giradalls ) Power Shovels

| Helicopter Operators, hoisting buliding materials Robotics Equipment Opsrator/Mechanic
Hslicopter Winch Oparators, holsting building Rotary Drills, (all), used on caisson work, wells

materials {all types), Geothermal work and sub-

Hoes (all types) structure work .
Holsts {two or maore drums} Rough Terrain Fork Lifts with Winch/Hoist (when
Lift Slab or Panet Jack Operators used a5 a crane)
Locomaotives (all types) Side Boomns
Malntenance Engineers (Mechanic or Welder} Slip Form Pavers
Mixers, Paving (multiple drum) Straddle Carriers (building construction on site)
Mobile Concrate FPumps with Booms Trench Machines (over 24" wide)

= Panelboards (all types on site} Tug Boats
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Clagsification;

GROUPB
05/01/03
Rate $28.87
H&W 4.11
Pansion 3.00
Apprenticeship 0.45
CISP (Cleveland) 0.12

05/01/05

- 05/01/04
$30.17* $31.37"
4.1 4.1
3.00 3.00
0.45 0.45
0.12 D.12

*In the event that additional funds are needed for fringe benefits, they will be diverted from wages.

Operators of:

Asphelt Pavers

Bulidozers

CMI-Type Equipment

Endloaders

Horizontal Directional Drill Locator
Horizental Directional Drll Operator
Instrument Man**

Kolman-type Loaders (dirt loading)
Lead Graasamen

Mucking Machines

Power Graders

Power Scoops

Powsr Scrapers

Push Cats

** Tha addition of this pay classification does not expand jurisdiction, but only establishes the pay

classification if Operating Engineers are used.

Classification:
GROUP C
05/01/03

Rate $27.72
H&W 4.1
Pension 3.00
Apprenticeshlp ‘045
CiSP (Cleveland) 0.12

05/01/04 05/01/05
$28.82" $29.92*
4.1 4.1
3.00 3.00
0.45 0.45

012 n.12

*In the event that additional funds are needed for fringe benefits, they will be diverted from wages.

Operators of:.

Air Compressors, pressurizing shafts or tunnels

Asphalt Rollers (all)

Fork Llfts

Hoists, one drum

House Elevators (except automatic call button
controlled)

Laser Screeds and like sguipment

Man Lifts

Mud Jacks

Power Boilers {over 15 Ibs. pressure)

Pump Opetators, Installing or operating well poirts
or other type of dewatering system

Pressure Groutings

Trenchers (24" and under)

Utllity Cperators
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INTRODUCTION

This matter concerns the fact-finding proceeding between the City of Cleveland, (the
“City”) and the Municipal Construction Equipment Operators’ Labor Council (the “Union” or
“MCEO Union”). The bargain;'ng unit consists of approximately 50 construction equipment
operators and master mechanics. The parties are negotiating their first collective bargaining
agreement. For many years, the equipment operators and support personnel were represented by

 the International Union of Operating Engineers Local 18 (“Local 18"). However, Local 18 was
never “certified” as the union’s fepfcsentaﬁv;, and the City and Local 18 never entered into a
collective bargaining agreement.

In attempting to negotiate their first collective bargaining agreement, the City and the new
MCEO Union met in June 2003. After one negotiating session, the negotiations were shut down
by ﬂw Union. Tﬁey recommenced m November 2003. After two meetings, the parties believed
they reached a Tentative Agreement on aﬂ issues on December 9, 2003. However, the City
disagreed with the Union’s draft of the Agreement regarding the Recognition and Craft
Jurisdiction sections of the Tentative Agreéme;nt. When the parties were unable to reach
agreement on those issues, the City stated that the Tentative Agreement was no longer viable and
reopened several issues for Fact-finding.

Virginia Wallace-Curry. was aﬁpointed Fact-finder in this matter by the State
Employment Relations Board. A fact-finding hearing was held on March 11 and March 12,
2004, at which time the parﬁe's were given full oppiortunity to present their respective positions
on the issues. The fact-ﬁndjng p;o-ceedi.ﬁg was conducted pursuant to Ohio Collective
Bargaining Law and the Mes and regulations of the State Employment Relations Board, as - -

amended.




In making the recommendations in this report, consideration was given to criteria listed in

Rule 4117-9-05 (K) of the State Employrnent Relations Board.

BACKGROUND

Historically, the wages of this bargaining unit were set by the City’s Charter, becanse
there was no collective bargaining agreement. The City’s Charter rgquires that fheY be paid a |
“prevailing wage ;ate” as established by industry contracts in the geographic area. Heﬁce, thé
City’s eqﬁipment operators were pﬁd a rate commensurate ﬁm private iﬁdﬁstry, and, like
construction equipment operators in the private sector, they did not receive benefits, such as
vacation, sick leave, longevity and bealth care. |

In 2003, the equipment éperaiors voted in the MCEO Union as its bargaining
representative. It did not become a member of the Buﬂdmg Trades Council, a group of trades
unions repfese_nting City employees which ba:gaiﬁ together and have a siﬁgle joint collective
bargaining agrgement. The MCEOQO Union and the City began negotiations for their own separate
agreement in June 2003. | |

The parties bt?lieved they reached a Tentative Agreement in December 2003. The City
argues that it made it clear that the final propqsal was a package deal that must be accepted or
“all bets aré off.” The Union prepared a draft of the Tentative Agreement and the membe;s voted
to accept it. However, when the Tentative Agreement was sent to the City, the City asserted that
the Union incorrectly drafted ‘the language the pa.rt}es had agréed to. The City found three
substantive chéng_cs in the draft, tx-vorof which the City argued significantly impacted the issues

being _emefnally litigated by the Union against the City. The Union initially agreed that two of




the three “changes” noted by the City could be deleted from the final draft, but insisted that the

“Craft Jurisdiction” language remain as drafted by the Union.

The City had initially proposed that the language from the Trades Council Agreement be
1_156(1 as a guide in drafting the Craft Jurisdiction provision. However, the City argued that sincé
the MCEOQ Union was not a member of fhe Trades Council, the Vspeciﬁc\references to that entity
would need to be excised. In the draft agreement, references to the Trades Council Agreement
were deleted; bowever, the U_nion- made reference instead to the Construction Employer’s
Agreement. The last sentence of the Union’s draft states: “The City will give special weight to
the description of work to be performed by a [sic] Opéraﬁng Engineers, as described in the
current Building Agreement between the Operating Enginceré and the Construction Employers
Associaﬁon.”

The City took issue with this language, because the City argued that, by inserting the
reference to the Building Agfeemcnt, the Union was attempting to create a recognition of the
Consu'uct@oﬁ Employers’ Association Agreement (“CEA Agreement”), which is an issue being
_oontested by the City before the Ohio Supreme Court in a separate ﬁtigatibn. The City responded
that either no reference to an outside contract be mentioned or that the Highway Heavy
Agreement be refcrencéd as a guide for jurisdictional issues. The City believes that the Highway
Heavy Agreement is the more applicable agreement. The Union rejected the City’s proposals.
Because the parties wei-e unable to resolve the matter, it is now before the Fact-finder.

The City reopened six issues:

« - Craft Juﬂsdicﬁon'

. Wages and Benefits
. Insurance




. Hours of Work and Overtime

. Recognition

. Duration

The Union initially proposed maintaining the language on all issues as drafted in the |
parties’ “Tentative Agreement,” which thé Union sent to me on Jamary 21, 2004. Again, on
March 3, 2004, in an email, the Union reiterated that it was proposing the lméuage of the
“Tentativé Agreement” as its positions at fact-finding. The Union did not submit a pre-hearing
brief beyond its January 21, 2004, correspondence. On ;Lhe eve of the day before the fact-finding
hearing, the Union, in resl-mnse to the City’s pre-heaﬁng brief, emailed the City and me changes .'
to 1ts original proposals on Craft Jurisdiction and Duration.

The City objects to the Union’s “last minute” changes. ' The City argues that the parties
had agreed to exchange the proposals to be argued at fact-finding by March 17, 2004, which tl;xe
City did. The Union insisted from Janmary 21, 2004, until the day before the hearing that its
position was contained in the “Tentative Agreement” as written. The City argues that the Union
' shoulci not be permitted to chan'ge its positibn at 6:15 PM of the nighﬁ before the hearing.

| I find it ironic that the Union believes it is OK to change its position at the last minute,
when, in an email to me and the City’s representative, datéd March 3, 2004, the Union’s
representative insisted on kﬁowing what the City inteﬁded to argue at fa.ct-ﬁndi_ng, “Iulnless
Cleveland plans £0 keep its response to this inquiry secret until April 7, 2004, . .. The Union
had ample opportunity to reply and alter its position after receiving the City’s proposals on
March 17, 2004, }.fet chose to communicate its fmal proposal until late on April 6, 2004, the
evening before the Fact-finding hearing.. |

Nonetheless, in making my recommendation, I will consider the Union’s changes to its




originally proposed positions, even though it is beyond the deadline set by the parties. First,
according to statute, the parties must submit their positions on umeédlved issues prior to the day
of the hearing. Technically, the Union submitted its changes to its positions prior to the day of
the hearing, even though they were comumunicated at 6:15 PM of the evénjng before. Second, the
City already expressed its intent to open these issues for discussion, and I doubt that the City’s
positions would have changed with more notice by the Union. Third, as to the issue of duration,
the Union’s original propoéal to follow the expiration date as stated in tentative agreement was
moot, because the éXpiration date of March 31, 2004, had already passed. It made no sense to
propbse that the agreement should expire on date long gone. 7

The issues on which the City and the Unijon still agree arle listed as such at the end of this

report and are incorporated therein.

ISSUES AT IMPASSE
L. Craft Jurisdiction

Union’s Proposal

Cleveland agrees that those persons identified in the Recognition article of
this collective bargaining agreement shall be employed by it to operate,
maintain, repair and have exclnsive jurisdiction over the following
equipment: articulated loader, with any attachment; skid steer loader, with
any attachments; basic tractor, with any attachments; trenchers; pavers and
pavement finishing machines; rollers; track drive tractors, bulldozers,
loader, backhoes and excavators; graders and grader tractors, with any
attachment; pavement grinders and road planers; self loading tractors with
conveyors; tractor mounted snow blowers; gradall or rubber tire excavators,
backhoes, cranes or drag lines; all terraih forklifts. Exceptin cases of
emergencies, all work with respect to the equipment described in this Article
shall be performed by the CEO Union, and there shall be no interruption of
work. The Unjon can file a grievance at Step 2 of the Grievance Procedure



for alleged violatioﬁs of this Article.

The Union argues that the most appropriate description of the Craft Jurisdiction of the
bargaining unit Wou;ld'be to list the equipment for which the bargaining unit ha.s exclusive
jurisdiction to operate, maintain, and repair. The Union argues that this would eliminate the need
to-reference the Building Agreement between the Operating Engineers and the Cﬁnstmction
Employers Association, to which the City objected. The festimony of members of the bargaining
unit dernonstrgtes that these are the types of ‘equipmcnt that MCEO mem‘bers operate, maintain
and repair on a regular basis. Cleveland’s Civﬂ Service Commission’s description of these
employees’ equipment is out of date, incomplete and does not accurately reflect what equipment
these employees are tested on by the Civil Service and ﬁre required to use and repair on a daily
basis. The Union seeks to avoid an agreement that allows the Civil Service Commission to mal;e
changes to this list of equipment.

The Union argues that the langnage proposed by the City is deficient because ll) it
includes the Civil Service Commission’s identification of what eqﬁipment these employees
operate, repair and ﬁe tested on, which {s inaccurate and incomplete, and 2) it will encourage the
City to continue to use persons whom it employs but have not been subjected to competitive
testing by the Civil Service Commission to operate or repair this équipment, contrary to the
mandate of the City’s charter. |

City’S Proposal

' The City agrees to abide by the City Civil Service Commission description of
the work to be assigned to employees and will attemnpt not to assign work
falling within their craft jurisdiction to other employees. Further, in cases of
emergencies, overlapping, or ambiguous descriptions of work assigned to a
particular craft or other City employees, there shall be no interruption of

&




work. The Union can file a grievance at Step 2 of the Grievance Procedure
for alleged violations of this Article.

The City argues that it is without question that what the Union presented as a tentative
agreement on Craft Jurisdiction was not what was proposed or agreed to by the City. Indeed, the
Union’s unilateral modification of this Axticle, in large part, led fo the unraveling of the

“Tentative Agreement.” The City argues that the Union’s modification was unacceptable
because it imposed upon the City a recognition of the jurisdiction provision of the Construction
Employers Association contract, a provision that has little application to these members and
would greatly expand the jurisdiction of their work. -

As presented at the hearing, the work of the City’s construction equipment operators falls
substantially within the jurisdiction description of the Highway Heavy Agreement. However;
since the Union strenuously objected to referencing that Agreement in the parties’ contract, the
City has proposed 2 very employee-favorable article which captures the spirit of the true tentative
agreement reached by the parties, referencing the Civil Service description for construction
equipment operators and master mechanies.

Recommendation

The City agrees to abide by the City Civil Service Commission description of

the work to be assigned to employees who are members of the CEO Union

and will attempt not to assign work falling within their craft jurisdiction to

other employees. Further, in cases of emergencies, overlapping, or

ambiguons descriptions of work assigned to a particular craft or other City

employees, there shall be no interruption of work. The Union can file a

grievance at Step 2 of the Grievance Procedure for alleged violations of this

Article.

The above recommended language is modeled on the “Tentative Agreement” reached by



the parties regarding Craft Jurisdiction, minus the last sentence which the City argued was never
part of the deal. The omitted sentence states: “The City wﬂl give special weight to the
descﬂpﬁon of work to be performed by a [si'c] Operating Engineérs, as described in the current
Building Agreement between the Operating Engineers and the Construction Employers
Association.” I believe the that the City would not have agreed to the inclusion of this sentence
for several reasbns. First, the CEA contract description of the work performed by the Operating
'Engineers does not precisely match the description of work.pe:rformed by the City’s Operating
Engineers who are a meﬁlbers of this bargaining unit. For example, the list of equipment that
operating engineers under the CEA contract operate and fepaj: does not match that given by the
Union in their proposal. Only a s;mall fraction of the equipment listed in the CEA contract is
applicable to this bargaining unit. Such a blanket reference to the CEA contract would be overly
inclusive and inaccurate.

Second, the Union and the City are currently litigating before the Ohioc Supreme Court
which contract, the CEA contract or the Highway Heavy contract, is more applicable to this
bargaining umt in determining the appropriate prevailing wage'ratc to be used. The City would
never have agreed to craft jurisdiction language that would have compromised its position in that
lawsuit. |

Consequently, I believe that the above passage is the closest to what the parties intended.
The passage given to the Union by the City as a guide, the Trades Council Agreement, has a
sentence similar to the one omitted above and in coPtention, but the sentence makes reference to
unions affliated with the Trades Council. Because this MCEO is not affliated with the Trades

Councﬂ, the Union substituted reference to the CEA Building Agreement. That could not have



been what the City had in mind. Omission of the sentence is more logical.

The Union’s proposal on Craft Jurisdiction which lists equipment over which the
bargaining unit would have exclusive jurisdiction is not recommended, because it seeks to secure
a monopoly on the use of equipment that is shared by other bargaining units. The City cannot

afford to be limited in that way.

il ‘Wages and Benefits

City’s Proposal

Employees will continue to earn their current wage rates with no
increase provided. Wages shall be determined by this Agreement and not
through reference to external contracts. This proposal also contemplates
that for allowing employees to maintain their current wage rates, the
contract will specifically state that the employees will not be entitled to other
benefits, including but not limited to longevity, paid sick leave, holidays,
vacation and employer-paid health and life insuranee. Finally, the contract
shail specify that this Agreement shall supercede the City Charter as it
applies in any way to these employees. (Moreover, this proposal shall not he
construed in 2ny way as an admission or a reflection of the City’s position
regarding what the “prevailing wage” is-as referenced under the City
Charter).

The City argues that the members of the bargaining unit should not receive a wage
increase. The City asserts that the employees have been over-paid for years, because they were
paid the “prevailing rate” for construction employeés, who do not perform the same kind of work
as the bargaining unit. The work performed by this bargaining unit more closely resembles that
of empléyees covered by the Highway Heavy Agreement, who are paid at a lower rate than the
construction employees.

The City admits that they have paid this bargaining unit at the bigher wage rate. But upon



reexamination of the job duties of the bargaining unit, the City believes that it should be paying
them at the rates in the Highway Heavy Agreement. Although Union witnesses testified as to
construction-like jobs they have performed pver the years, that represents a minute fraction of the
work they regularly perform. Employees spend nearly all of their time doing work described in
the Highway Heavy Agreement, doing repair work to City streets or to address broken or worn
pipelines.

Consequently, wage increases should not be grapted. However, because this bargaining
unit has not had an increase in the two or more years after the MCEO became the exclusive
representative of the group, their wages are now below those stated in the Highway Heavy
Agreement. Therefore, at most, their wages should be brought up to the level equaling those in
the Highway Heavy Agreement.

Because of the serious financial difficulties that the City is facing, no other wage
ncreases would be warranted. The City has had to implement massive budget cuts and layoff
over 750 employees to compensate for a $61 million debt.

The City also rejects that Union’s proposal that employees be paid at 80% of the
prevailing wage rate plus benefits. This offer was removed from the City’s proposal when the
Tentative Agreement fell through because of the Union’s substantive changes to the original
agreement. Therefore, the City propose that employees be paid their current wage rate (or 100%
of the prevailing rate of the Highway Heavy Agreement) and no benefits. For years, the Union
has opted for the full payment without benefits, and the City proposes that this practice be
continued.

However, if benefits are provided, employees should receive 80% of the “wage” and
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“health and welfare” line items of the Highway Heavy Agreement. The Union seeks the
introduction of substantial benefits and an 80% multiplier which includes all of the monetary line
items of the CEA contract, including credit for pension and others, such as apprenticeship and
CISP. The Union seeks credit for the private-sector pension line item even though its members
receive a 13.55% PERS contribution from the City toward their public sector pension benefits.
The City has rightfully taken an offset for the PERS contributions since 1994 and this should not
be eradicated by the Fact-finder.

Union’s Proposal

Cleveland recognizes that the CEQO Union is the sole and exclusive
representative of those persons who are employed by the City and its
depariments to operate and repair the construction equipment that is
described in the Craft Jurisdiction section of this Collective Bargaining
Agreement. Those Cleveland employees are divided into the following job
classifications, which are all craft positions recognized by Cleveland’s Civil
Service Commission.

* Construction Equipment Operator A
+ Construction Equipment Operator B
» Master Mechanic

The persons in these job classifications employed by Cleveland shall
be paid at the rate of eighty percent (80%) of the prevailing hourly wage
rates which have been established by the most current version of the
Constraction Employers Association Building Agreement (the “Building
Agreement”) between the Operating Engineers and the Construction
Employers Association. The presently applicable Building Agreement is
attached as Exhibit “A” to this Contract. The City of Cleveland and the
CEO Union have agreed that the prevailing hourly wage rate shall be
determined by adding the basic wage rate, plus a health and welfare
component, plus a pension component, plus apprenticeship, ptus CISP,

As of May 1, 2003, those hourly wage rates for Operating Engineer
‘Group “A”, Group “B” and Master Mechanic respectively are: $36.80,
$36.65 and $37.30; 80% of those hourly wage rates respectively are: $29.44;
$29.32 and $29.84.
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As of May 1, 2004, those hourly wage rates for Operating Engineer

Group “A”, Group “B” and Master Mechanic respectively are: $38.00,

$37.85 and $38.50; 80% of those hourly wage rates respectively are: $30.40;

$30.28 and $30.80.

As of May 1, 2005, those hourly wage rates for Operating Engineer

Group “A”, Group “B” and Master Mechanic respectively are: $39.20,

§39.05 and §39.70; 80% of those hourly wage rates respectively are: $31.36;

$31.24 and $31.76.

The Union asserts that the above passage was a part of the “Tentative Agreement” agreed
to by the partieé. It reflects the Union’s agreement to accept 80% of the prevailing wage rate
received by employees covered by the CEA Agreement, in exchange for health insurance,
longevity pay, paid sick leave, holidays, vacation and other benefits. The 80% of the prevailing
wage rate should not be calculated by deducting the City’s contribution to PERS.

All other trade unions, including ironworkers, carpenters, cement finishers, and
electricians receive 80% of the prevailing wage rate, without deductions for PERS or anything
else, in exchange for the above benefits, and the Union is only asking to be treated likewise. The
amount of the prevailing wage rate for these unions is established by the relevant contract that the
Building Association has with Local 18, or other outside contractor, or is published by the Ohio
Department of Commerce Wage and Hour Division. For years the City has used the prevailing
wage set out in the Building Agreement of the Construction Employers’ Association and Local
18 Operating Engineers. During current negotiations, the City agreed to pay bargaining unit
members 80% of the prevailing wage of the CEA Agreement in exchange for benefits and

without any deductions for PERS, Apprenticeship or CISP. The Union merely argues that the

City should stand by its original agreement.
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Recommendation

The persons in the job classifications covered by this Agreement and
employed by Cleveland shall be paid at the rate of eighty percent (80%) of

the prevailing hourly wage rates which have been established by the most

current version of the Construction Employers Association Building

Agreement (the “Building Agreement”) between the Operating Engineers

and the Consfruction Employers Association. The City of Cleveland and the

CEO Union have agreed that the prevailing hourly wage rate shall be

determined by adding the basic wage rate, plus a health and welfare

component, plus a pension component, plus apprenticeship, plus CISP.

As of May 1, 2003, those hourly wage rates for Operating Engineer

Group “A”, Group “B” and Master Mechanic respectively are: $36.80,

$36.65 and $37.30; 80% of those hourly wage rates respectively are: $29,44;

$29.32 and $29.84.

As of May 1, 2004, those hourly wage rates for Operating Engineer

Group “A”, Group “B” and Master Mechanic respectively are: $38.00,

$37.85 and $38.50; 80% of those hourly wage rates respectively are: $30.40;

$30.28 and $30.80.

It is recommended that the Union’s proposal, with a few modifications, be adopted. The
Union’s proposal is imbedded in the Recognition article of the Agreement. The above
recommended language may be added to the Recognition clause or it may be a separate article
unto itself. The matters contained in the Recognition portion of the Union’s proposal that are at
issue will be dealt with in a separate section of this report regarding Recognition. Also removed
from the Union’s proposal was the sentence requiring that the current CEA Agreement be
attached to the parties’ Agreement. In the City’s January 19, 2004, letter to the Union regarding
the Union’s draft of the Tentative Agreement, the City objected to language requiring the
attachment of the CEA Agreement to the parties” Agreement, and the Union agreed to make this

deletion. Therefore, reference to the attached CEA agreement is not included in the

recommended language here. Also deleted is the last paragraph referencing a wage rate for May
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2005 which is beyond the recommended expiration date of the Agreement. (See Duration section
below.)

Also, the recommendation that employees be paid 80% of the prevailing wage rate must
come with the proviso that the City had originally put on their tentative agreement to this
proposal, as reflected in the City’s December 2, 2003, package proposal. The City’s agreement
that employees will be paid 80% of the prevailing wage from the Construction Employers
Association Building Agreement is “not to be consirued in any way as an admission by the
City as to what the ‘prevailing wage’ is.” If the parties do not have such an agreement in
writing, then the proviso, as stated here, should be included in the language of the Agreement.
The City’s proviso is meant to preserve its position in the current litigation on the proper
prevailing wage to pay these employees.

The City argues that the Union should be paid at the prevailing wage of those operating
engineers covered by the Highway Heavy agreement, not the CEA agreement. It is my
understanding that this issue is a subject of litigation between the parties. It appears to me that
the Highway Heavy agreement is more applicable, but neither it nor the CEA agreement is a
perfect match. However, because the matter is the subject of litigation, where more (and better*)
evidence will likely be presented, I am reluctant to (;hange the longstanding practice of paying

these employees at the rate established by the CEA Building Agreement based the information .

'"The City presented as evidence of the proper contract to be used for comparison
affidavits from Steven Delong, Business Agent and District Representative of Local 18 of [UOE
and William Fadel, the attorney who represented Local 18, who both stated that they believe the
MCEQ bargaining unit work more closely resembles the Highway Heavy work rather than the
work it the CEA Agreement. However, neither of these individuals were available for
guestioning and I have only the limited information on the affidavit. At trial, the evidence would
be more fully developed.
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available to me. The City has admitted that it has paid these employees the prevailing wage rate
established in the CEA Agreement. Although the City argues that it recently realized that it was
paying these employees at the wrong wage rate, it seems more likely that the City has had its
doubts as to the appropriate wage for years and has just now chosen to propose the lower wage
rate. As of December 2, 2003, the City was still proposing employees be paid 80% of wage rate
in the CEA Agreement.

The City’s proposal to deny all bcneﬁ’;s to these employees in ex;hange for 100% of the
prevailing wage of the Highway Heavy seéms like a punitive stance to take at this point.
Although these employees have opted in the past to take the full wage rate in lieu of benefits, the
Union has made it clear throughout the negotiations that it wanted to take advantage of the same
option that other building trade employees have, 1.e. benefits in exchange for less money. The
City had agreed until the Tentative Agreement came unraveled af the 11™ hour.

By recommending that employees receive 80% of the prevailing wage rate of the CEA
Apreement, | am also recommending that employees receive the benefits that the parties
originally agreed would be given in lieu of the cash. These benefits are reflected in the articles
entitlgd Longevity, Maternity Leave, Siclg Leave With Pay, Sick Leave Without Pay, Holidays,
Life Insurance, Vacation and Health Coverage, as wriiten m the Tentative Agreement drafted by
the Union. The City had no problem with these articles as written.

It is also recommended that the prevailing wage rate not exclude deductions for pension
or other matters, as proposed by the City. Again, the City’s proposal of December 2, 2003, did
not mention that the City would be taking these deductions. Rather, the City illustrates what the

prevailing wage would be with an example: “(Ex. - for Group A Employees $36.80 x .80 =
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$29.44).” This calculation reflects 80% being take of the full prevailing wage of $36.80, which
the Union’s proposal cites as the Group A wage in 2003. No deductions were made before
calculating the percentage. The City argues that it is entitled to take a deduction for its PERS
contribution, but, again, the statute is not crystal clear on that issue, and it is a subject that is
being litigated between the parties and should not be decided in this fact-finding.

After the close of the hearing, the City submitted a ruling by the Ohio Supreme Court
which finds that the City is not in contempt of court in the suit filed by the Union regarding the
payment of the prevailing w.age. The City argues that this implies that the City was correct in
deducting the PERS payment. The Union, of course, disagrees with this interpretation. I do not
believe that it really affects my recomumendation. If Ihad chosen to recommend the City’s
position that it pay employees 100% of the prevailing wage rate, then maybe the PERS
contribution could be deducted, because they would really be paying more that 100% of the
prevailing wage rate, if the City’s interpretation is correct. However, the recommendation here is
that the City pay less than 100% of the prevailing wage rate. The 80% portion is just a number
that the City believed at one point was a fair reflection of cost to the City to provide the benefits
listed. The City did not propose taking out the deductions for pension, apprenticeship and CISP.
Therefore, it not recommended here. If indeed the City is correct, and 1t would cost the City
more than 20% to cover the cost of all the benefits, including PERS, it can propose a different
percentage of the prevailing wage rate as a rate of pay for these employees during the subsequent
negotiations.

The City also argues that the employees should receive no wage increase, citing the City’s

dire financial problems. However, this Union has had its wages on hold for the two or more
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years since the MCEOQ has represented these employees. The dire financial problems do not
impact these employees the same way as others. They perform work for propriety departments,
such as the Water Division and Municipal Light and Power, which are revenue producing
departments. None of these employees were subject to layoffs and most of the salaries are not

heavily dependent on the General Fund, which is the fund that is suffering the most.

M.  Insurance

City’s Proposal

Those employees who wish to be covered under the City’s insurance plans

will have the option of purchasing one of the City’s plans at the premjum

cost charged to the City by the carrier.

The City seeks the continuance of the status quo regarding insurance, as with other
benefits. As noted, in the past, the bargaining unit had opted for 100% of the “prevailing wage
rate” in exchange for not receiving benefits. This wage rate included a $3.61 an hour component
for health insurance. However, the City permitted these employees to purchase insurance at the
City’s cost. Currently, the City is proposing a maintenance of the 100% wage rate payment (in
accordance with the Highway Heavy Agreement) and no benefits. Given that these members
receive a monetary value for insurance coverage, they are not entitled to paid coverage. They
will be permitted to purchase health care coverage at the premiun cost charged to the City.

Union's Proposal

The Union proposes that employees receive the same health care insurance package as all

other employees. In exchange, the Union will agreed to take 80% of the prevailing wage as

stated in the CEA Agreemcnt.
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Recommendation
For all the reasons stated in the section on Wages and Benefits, it is recommended that
the City provide health insurance to this bargaining unit in exchange for accepting 80% of the

prevailing wage rate, as set forth above.

A Hours of Work and Overtime

City’s Proposal

The normal work week for regular full-time employees shall be forty (40)

hour per week. The City reserves the right, as operational needs and

conditions require, to establish and change hours of work, shifts and

schedules of hours.

Overtime shall be paid in accordance with the Fair Labor Standards Act.

The proposal of the Union would seriously hamper operations and create built-in
overtime for equipment operators. Although the City proposed this language during negotiations,
it realized later that the language created overtime due to the flex schedules routinely and
historically worked by a significant number of equipment operators. As testified to by
Commissioner Ciaccia, the Water Division runs a seven-day per week, 24-hour operation which
requires coverage on the weekends and during off hours. A significant number of his equipment
operators work regular schedules that encompass weekend and late-hour work at straight-time
pay. The Union’s proposal would require overtime payment for schedules that have been worked
at straight-time for many years. The City’s proposal, on the other hand, maintains the historical

flexibility it has enjoyed. The City cannot effort significant overtime costs to be built into these

Departments.
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Union’s Proposal

Hours of Work

The normal work week for regular full-time employees shall be forty
(40) hours of work in five (3) eight (8) hour days, exclusive of time allotted
for meals, during the period starting at 12:01 a.m. Monday to 12:00 midnight
Friday. The normal workday may be any eight- (8) consecutive hours,
Monday through Friday, between the hours of 7:00 a.m. and 4:30 p.m., with
one-half (32) hour lunch,

A.

D.

All employees who work a regunlar day shall be allowed no less
than thirty (30) uninterrupted minutes for a scheduled lnnch
period, except for other mutually agreed upon schedules with
the Union. .

There shall be two (2) fifteen (15) minute rest periods on each
shift each workday. The rest periods, to the extent practicable,
will be scheduled during the middle two (2) hours of each half
shift, but they may not be scheduled immediately before or
after the meal period or at the start or end of a shift.

When an employee works beyond his regular quitting time, the
employee shall receive a fifteen (15) minute rest period if the
employee works two (2) hours, but less than four (4) hours for
each four (4) hour period, and in addition, a thirty (30) minute
meal period if the employee works four (4) hours or longer.
The City will dock employees on the basis of one-tenth (or six
(6) minutes per hour) of one hour (or six (6) minutes).

All regular full-time employees shall be on a compensation basis of
two thousand-eighty (2080) hours per year.

For those bargaining unit employees on the normal eight (8) hour day,
five (5) day per week work week, shifts are defined as follows:

1% shift The majority of his normal hours of work fall

after 7:30 a.m. and before 3: 00 p.m.

2" shift The majority of his normal hours of work fall

after 3:00 p.m. and before 12:30 a.m. and an
employee on snch shift is to receive a shift
premium of fifty cents ($.50) per hour.

37 shift The majority of his normal hours of work fall

between 12:30 a.m. and 7:30 a.m. and an
employee on such shift is to receive a shift
premium of seventy-five cents (8.75) per hour.
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Employees equally rotating between all three shifts shall receive
twenty-five cents ($.25) per hour. Al shift premiums are paid on an hours-
paid basis only.

There shall be no pyramiding of overtime due fo these shift premiums
or for any other reason.

Shift premiums are available only to employees assigned to the 2™ and
3 shifts and not to employees assigned to another shift who may work
overtime that occurs during a shift that is subject to a (higher) shift
differential ‘

Overtime Premium Pay

The City shall be the sole judge of the necessity for overtime. All
employees shall receive time and one-half (1-1/2) their regular rate of pay for
all hours worked in excess of eight (8) in one (1) day, or forty (40) hours in
the normal workweek. Overtime is to be calculated in thirty (30) minute
increments.

All employees shall receive time and one-half (1-1/2) their regular rate
of pay for all hours worked on Saturdays and Sundays, outside the period of .
their workweek, in compliance with the Hours of Work section, if applicable.

All employees shall receive time and one-half (1-1/2) their regular rate
of pay for all hours worked on holidays, in addition to their holiday pay.

All paid holiday hours, paid sick leave hours, and paid vacations
hours shall be counted as hours worked for the purpose of computing
overtime.

There shall be no pyramiding of overtime or other premium pay
compensation, no overtime pay shall be computed on whatever total overtime
hours are the greater for the week, either on a daily or a weekly basis, but
not on both.

Overtime shall be distributed as equally as pessible within each
classification in each work unit on a continuing basis. The City shall credit
employees for all overtime hours worked and/or for overtime hours offered
for which employees have declined or failed to work for any reason.

Emergency overtime cannot be refased. An emergency is defined as
an impairment to City services or operations which cannot be delayed until
the beginning of the next regular workday. However, an employee shall be
excused from emergency overtime provided the City can obtain a
replacement in time to meet the emergency.

Overtime shall be equalized on a continuing basis. The City shall
credit employees for all overtime hours worked and/or for overtime hours
offered or which employees have declined or failed to work for any reason.

The City will use its best efforts to provide employees with twenty-
four (24) hours notice for overtime, with the understanding that by its
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nature, overtime that results from an “emergency” is not susceptible fo such
notice.

The Union argues that this language was proposed by the City during contract
negotiaﬁons. Even employees in the Water Division work set Monday through Friday schedules.
Those who work on the weekends as part of their regularly scheduled work week do not receive
overtime on the weekends. Other trade union employees follow the above schedule, and this
bargaining unit is merely asking for the same benefits. The City’s proposal would allow the City
to change shifts at will and does not provide predictability for employees.

Recommendation

The above proposal is recomimend as written by the Union. However, the Hours of Work
and Premium Overtime provisions as written apply to employees who are not regularly scheduled
to work on Saturdays or Sundays. In addition to the above proposal, it is recommended that the
parties drafl a provision or addendum that would address employees who work in departments
that have 24/7 scheduling. Both parties agree that currently employees in the Water Division
who work on Saturday or Sunday as a part of their regular work week do not receive overtime on
the weekends. I do not believe that the City intended to build in automatic overtime for these
employees. Therefore, a limited exception for these few employees must be written into the
agreement to avoid the automatic overtime. The City’s proposal, as stated above, is too open and
vague. It would place the City in a position to change schedules and shifis as it pleases, which
would seriously disadvantage the employees who desire predictability in scheduling. The City’s
proposal throws out all the above crafted language merely to avoid a situation for a few. The

better idea is to keep the language, as written in the Union’s proposal above, and add a
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modification to keep the practice as it has been for employees regularly scheduled on Saturdays

and Sundays, thus avoiding automatic overtime.

V. Recognition

City’s Proposal

The following job classification are recognized and are represented on a sole
and exclusive basis by the CEQ Union:

. Construction Equipment Operator A
. Construction Equipment Operator B
. Master Mechanic

As with its “hours of work” proposai, the City is attempting to keep the language for this
first contract straightforward and simple. The City’s proposal recognizes the MCEOQ Union as
the sole and exclusive representative for the three job classifications which it represents.

This article represents another provision of the “Tentative Agreement” that was
unilaterally changed by the Union in its draft. Again, the Union songht the inclusion of
references to the CEA Agreement and also attempted to bind the City to the CEA contract for
future increases that would occur beyond the expiration of this Agresment — items that were
never proposed or agreed to by the City. The Union also unconventionally segks the inclusion of
wages in the Recognition article. Overall, the Union’s proposal is nothing more than an effort to
have a traditionally simple article serve as a vehicle to secure its position in the hotly-contested
and litigated “prevailing rate” litigation.

The City’s proposal is simple language traditionally seen in recognition clauses. Nothing

more is needed.
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Union’s Proposal

Cleveland recognizes that the CEQ Union is the sole and exclusive
representative of those persons who are employed by the City and its
departments to operate and repair the construction equipment that is
described in the Craft Jurisdiction section of this Collective Bargaining
Agreement. Those Cleveland employees are divided into the following job
classifications, which are all craft positions recognized by Cleveland’s Civil
Service Commission.
« Construction Equipment Operator A
» Construction Equipment Operator B
* Master Mechanic
This is only a portion of the Union’s proposal on Recognition. The entire proposal is
stated in the section on Wages and Benefits. It seeks to recognize the job classifications of this
bargaining unit as “craft positions,” which require qualification by Cleveland Civil Service
Commission. The City offered no evidence to dispute that testing requirement or “craft position”
status. Nor did the City present evidence fo dispute that the MCEO Union should be recognized
as the sole and exclusive representatives of all person who operate and repair the construction
equipment identified by Mr. Madonia, President of the MCEO Union. Mr. Richiutto, City’s
Director of Public service, testified that he had no problem with the concept that only the
construction equipment operators employed by the City should operate and repair the
construction equipment. Recogﬁition of a job classification without an explanation of what
equipment is operated by persons who hold that job classification is meaningless.

Recommendation

The following job classification are recognized and are represented on
a sole and exclusive basis by the CEO Union:

. Construction Equipment Operator A
. Construction Equipment Operator B
. Master Mechanic
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The City’s proposal on Recognition is recommended. The Union’s proposal on
recognition references the equipment listed in the Craft Jurisdiction article, and the Union’s
version of that Article was not recommended. (See above.) The City’s version is simple and
closely tracks the language of the “Tentative Agreement.”

In the “Tentative Apreement,” the Recognition clause also contains information on wage
rates. 1 have dealt with these issues separately, and they may be combined or put in separate
sections. If combined, they will be nearly identical to the language in the “Tentative Agreement”
minus the clauses with which the City took issue, i.e. attachment of the CEA Building
Agreement, and tracking the wage rate increases as stated in the Building Agreement beyond the
expiration of the Agreement. It is my understanding that the Union had originally agreed to

remove these references prior to the Tentative Agreement coming unraveled.

VI Duration

City’s Position

The City proposes that the Agreement expire on June 30, 2004. The parties had initially
agreed to an expiration date of March 31, 2004. However, since the parties are now beyond that
date without a contract, the City proposes the expiration date of June 30, 2004. The City had
contracts with approximately thirty other unions. Every one of those agreements expires on
March 31, 2004. It is the City’s desire to get this Union on the same timetable as the City’s other
Union contracts. However, the incorporation into the contract of an expiration date that has

already passed does not make sense. Likewise, it is not reasonable to allow this small group of
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employees to set a wage pattern for the City’s 7,000 unionized employees, which would happen
if an expiration date of March 31, 2006 or 2007 were recommended. It is the City’s intention to
propose an expiration date of March 31, 2007 during its negotiation of a successor agreement
with this Union, which will be occurring a couple of months. It should be noted, as well, that the
Union’s proposal was, until the evening before the fact-finding hearing, for the contract to expire
on March 31, 2004. It was willing o accept a short time frame for the agreement, even back in
December 2003.

Union’s Proposal -

The Union proposes that the Agreement begin on January 1, 2004 and expire on April 30,
2006. The City’s proposed expiration date of June 30, 2004 is irrational. The parties will have,
at best, an agreement which lasts 32 days.

The Union’s proposed expiration date would coincide with CEA Building Agreement,
which the City has stipulated has long been the basis for determining these employees’ pay. The
inception date of January 1, 2004, is based upon the date that the City promised it would start the
benefits noted above. The City should be held to this start date. The Agreement must last longer
than 39 days and the Union proposes it last until April 30, 2006.

Recommendation

It is recommended that the Agreement between the parties have a retroactive start date of
January 1, 2004 and extend until March 31, 2005, Ibelieve that it is absurd and a waste of
precious resources for the City and the Union to be required to renegotiate this Agreement in 39
days. This has obviously been a very contentious negotiation. The ?a.rties should live with an

Agreement longer than just 39 before having to start back into negotiations again. In March
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2005, the City should have their negotiations with other unions finished and will have the pattern
set by unions larger than the MCEO. At that time, the City and the MCEO can negotiate a
contract with expires in 2007 to get this Union back on track with the expiration of other union
employees. By March 2005, the parties also may have a resolution of the pending litigation
which may be helpful in negotiating the appropriate prevailing wage rate to use.

The retroactive start date of January 1, 2004, 1s recommended. This is the date the City
originally planned on starting the benefits before the negotiations soured. This Union has been
without a pay raise for a couple of years. Although a retroactive date may not work for health
care benefits, all the other benefits are monetary based can easily be effective retroactively to
January 1, 2004,

Tentative Agreements

The parties have agreed that the following Articles, which were part of the Union’s draft
of the Tentative Agreement, are still viable and should be incorporated into this fact-finding
report as written in that document. They are:

. Purpose

. Management Rights

. Union Rights

. No Strike/No Lockout
. Limited Right to Strike

. Non-Discrimination

. Union Security and Check Off
. Union Representation

. Union Visitation

. Seniority

. Probationary Period

. Labor Management Committee
. Lay Off

. Recall

. Leave of Absence
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. Military Leave
. Family Medical Leave
. Call In Pay

. Personnel Records

. Discipline

. Parking Ticket

. (rievance Procedure

. Voluntary Dispute Settlement Procedure
. Addendum B - Drug Testing

. Addendum C - Injury Pay Program

Submitted by:

May 10, 2004 Vlrgima@allace-(:urry Fact-finder
Cuyahoga County, OH

U &J%MM@&
-
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CERTIFICATE OF SERVICE

Originals of this Fact-finding Report and Recommendations were served upon Jon M.
Dileno, Esq., Duvin, Cahn & Button, Erieview Tower, 20® Floor, 1301 East Ninth Street,
Cleveland, Ohio 44114, and upon Stewart D. Roll, Esq., Persky, Shapiro & Arnoff, Signature
Square II, 25101 Chagrin Blvd., Suite 350, Cleveland, Ohio 44122-5687, by email and by
express overnight mail, and upon Dale A. Zimmer, Administrator, Bureau of Mediation, State
Employment Relations Board, 65 East State Street, 12 Floor, Columbus, Ohio 43215-4213, by

regular mail, this 10® day of May, 2004.
7/ U a Wéﬁ y@%

Vlrglma lace-Curry, Fact-Finder



EXHIBIT “L”

SERB Order dated August 25, 2005 in SERB Case No. 02-REP-06-0116
Directing an administrative hearing on the questions raised in State ex rel. Consolo v.

Cleveland (2004), 103 Ohio St. 3d 362.



STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

in the Matter of
Municipal Construction Equipment Operators' Labor Council,
Petitioner,
and
International Union of Operating Engineers, Local 18,
Employee Organization,
and
City of Cleveland,

Employer.

Case No. 02-REP-06-0116
ORDER DIRECTING ADMINISTRATIVE HEARING

Before Chairman Drake, Vice Chairman Gillmor, and Board Member Verich: August
25, 2005,

On April 11, 2005, the Municipal Construction Equipment Operators' Labor Council
(“Petitioner”) filed a Petition for Administrative Hearing with SERB, in which it requested
that the Board appoint a hearing examiner to adjudicate certain issues that the Ohio
Supreme Court had found to be within the agency’s jurisdiction in Consolo v. City of
Cleveland (2004), 103 Ohio St. 3d 361.

In that case, employees formerly represented by the International Union of
Operating Engineers (“Employee Organization” or “Local 18%)) and since January 30, 2003,
represented by the Petitioner, had claimed that the City of Cleveland (“Employer”) had
unlawfully failed to pay them prevailing wages. The Court concluded that the employees’
claims turned on a number of issues that were within SERB’s jurisdiction to determine.

On May 2, 2005, Local 18 and the Employer filed a Joint Motion to Strike the
Petitioner's Petition for Administrative Hearing and Brief in Opposition. The Petitioner
responded by filing on May 11, 2005, an Opposition to Respondents’ Motion to Strike
Petition for Administrative Hearing.

EXHIBIT
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Order
Case No. 02-REP-06-0116
Page 2 of 3

We have considered the arguments raised by Local 18 and the Employer
maintaining that the Board possesses no legal authority to conduct such a hearing outside
the parameters of an unfair labor practice charge proceeding. However, in this particular
matter, in which the Ohio Supreme Court has specifically identified issues that it says must
first be addressed by SERB, we have decided to exercise our plenary jurisdiction to resolve
them. We are cognizant of the mandate of Ohio Revised Code §4117.22, which charges
SERB with construing Chapter 4117 liberally to promote orderly and constructive
relationships between public employers and public employees.

it is our conclusion that holding the requested hearing and resolving underlying
issues that have been specifically identified for us by the State’s highest court will serve to
promote orderly and constructive relationships among these parties.

Accordingly, we deny the Joint Motion to Strike the Petition, grant the Petition and
order that testimony be taken before an Administrative Law Judge, upon notice to the
Petitioner, the City, and Local 18, for the purpose of preparing recommendations to the
Board on the following questions:

(1) Whether before April 1, 1984, Local 18 ever was the deemed certified
representative of those persons employed by the City as construction equipment operators,
who are now represented by Petitioner as their exclusive bargaining agent.

(2) If Question No. 1 is answered affirmatively, how long may a deemed certified
representative retain that status if Local 18 never complied with the reporting requirements
of Ohio Revised Code Section 4117.19?

(3) Was Local 18 the “exclusive representative” of those persons employed by the
City as construction equipment operators anytime during the period of 1994 through 19987

(4) Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as construction equipment operators without their knowledge
or consent?

(5) Did Local 18 falsely inform the City that those persons employed by the City as
construction equipment operators had agreed to a decrease in compensation?

(6) Were the wages of the construction equipment operators who were appelleesin
the Consolo case the result of collective bargaining between Local 18 and the City?

(7) Did the City and Local 18 negotiate and implement a benefits package that
provided the construction equipment operators described above in Paragraph (6) with
equal or better benefits than are provided by the City Charter?



Qrder
Case No. 02-REP-06-0116

Page 3 of 3
It is so ordered.

DRAKE, Chairman; GILLMOR, Vice Chairman; and VERICH, Board Member,
concur.

@44/7;&%

CAROL NOLAN DRAKE, CHAIRMAN

| certify that a copy of this document w. served upomparty s
representative by regular U.S. Mail this \._,i)z day of

2005

DONNA J. GLANTON, ADMINISTRATIVE ASSISTANT




EXHIBIT “M”

Sworn statements of Cleveland Chief of Personnel Management admitting that CEOs

are not given paid sick leave and do not receive benefits of employment



IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO 45 19 {}5
SANTO CONSOLO, et al. ) CASE NO.
) 2
Plaintiffs, ) JUDGE WILLIAM J. COYNE
) RESPONSES TO .
Vs, _ ) FIRST REQUEST FOR ADMSSIONS .
CITY OF CLEVELAND, OHIO, etal. ) Aﬁ% ii-’.l_- \F E _ D
2 , ) i
- Defendants. ) NOV 14 'ng ~J
CITY OF CLEVS‘EA&DW
Plaintiffs, by and through their undersigned counsel request, 91 accord-gﬁﬁc%{;&l;rth the prowsmns

of Civ. R. 36, that Defendant City of Cleveland Chereafter “Cleveland™) shall admit or deny the
following contentions to Stewart D. Roll, at Persky, Shapiro & Amoff, L.P.A., 50 Public Square,
1410_Terminal Tower Cleveland, Ohio 44113-2204, within thirty-one (31) days from the date of
mailing.

Failure to admit the genuineness of any documents 01:' ﬂ::é fruthof any ﬁaﬁér.ﬁé ééqués’fed will
result in an applicaﬁon to the Court for an ofder requiring payment of all expenses incurred in the
proof thereof, including reasonable attorneys’ fees, in accordance with Rule 37(C) of the Chio Rules
of Civil Prof:edure.

STRUCTIONS AS TORE T FOR ADMISSIONS
1. The Defendant 1sto 'divulge all infornation which is in the Defendant’s possession,

a ‘custody or contro} or which can be ascertained upon reasonable investigation of areas within the

Defendant’s control and/or access. .

EXHIBIT
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2. The knowledge of the Defendant’s attorney is deemed to be the Defendant’s
knowledge so that, apart from privileged matters, if the Defendant’s attorney has knowledge of the
information sought to be elicited herein, then the knowledge must be incorporated into the
Defendant’s responses even if such information is unknown to the Defendant individually or
personally.

3. An objection to a specific Request for Admission by Defendant’s attorney must state
the reason(s) for which the objection is fnade; a general objection is not sufficient and results in an
Admission. If Defendant refuses to answer any Admission in whole or in part, it should describe
the basis for its refusal to answer, including any claim of privilege, in sufficient detail so as to permit
the court to adjudicate the validity of the refusal, and identify each document and oral communication
for which a privilege is claimed.

4. The space for a response following each Admission is furnished in compliance with
Civil Rule 36(C) and is not intended to limit the response in any way or to suggest the length of the
answer that is desired. Full and complete answers are requested. If additional space is necessary to
complete any answer, then Defendant should attach continuation sheets at thé end of these
Admissions and indicate on the continuation sheets the number of the admission being answered.

5. When used herein, “Construction Equipment Operator” means Construction Equipment
Operator Group A, Construction Equipment Operator Group B, and Master Mechanics employed
by Cleveland.

6. When used herein the “City of Cleveland” or “Cleveland” includes its employees,
departments, divisions, directors, commissioners, officers, officials, branches of government,

commission mermbers, board members, agents and attorneys.




REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Each of the following Plaintiffs (identified by the prefix

alphabetical letter) were or are employed by Cleveland as Construction Equipment Operators Group

A: Admitted for 1l{a) to l(s).
a. Charles E. Adkins

RESPONSE:

b. John L Jatsek

RESPONSE:

c. J.C. Blade

RESPONSE:

d Rade Martin

RESPONSE:

e. Curtis Campbell

RESPONSE:

f. Frank Miklausich

RESPONSE:



g-

RESPONSE:

h.

RESPONSE:

1.

RESPONSE:

j.

RESPONSE:

RESPONSE:

1.

RESPONSE:

m.

RESPONSE:

Louis Cipriano

Rodney Perry

Roman Dowhaniuk

Dave Pollard

Leonard J. Duncan

Jeff J. Prebish

Michael W. Graley




.

RESPONSE:

0.

RESPONSE:

P-
RESPONSE:

g.
RESPONSE.:

L.

RESPONSE:

5.

RESPONSE:

Brady Reid

Danie] P. Ridzy

Michael D. Woods

Herman Weaver

Milton Wright

Reginald D. Weaver




REQUEST FOR ADMISSION NO, 2: The following Plaintiffs were or are employed by

Cleveland as Construction Equipment Operators, Group B: Admitted for 2(a) to 2(n) and
2(p) to 2(q).
a. Robert Conley

RESPONSE:

b. William Leon Medlea

RESPONSE:

c. Santo Consolo

RESPONSE:

d.  Phillip F. Montalbano

RESPONSE:

e. Lawrence C. Douglas

RESPONSE:

f. Jorge Morales

RESPONSE:




g. John Gentile

RESPONSE:

h. Timothy J. Ringgenberg

RESPONSE:

i Willie Highsmith

RESPONSE:

] Royce W. Robinson

RESPONSE:

k. Eugene Jackson

RESPONSE:

1. Anthony Sciarabba

RESPONSE:

m. Frank P. Madonia

RESPONSE:




n. Curtis S. Seggie

RESPONSE:

0. Marcelino Maldonado

RESPONSE: Denied. Emploved as a master mechanic.

p. Samuel Thomas

RESPONSE:

g. Anthony S. Mangano

RESPONSE:

REQUEST FOR ADMISSION NO. 3: The following Plaintiffs were or are employed by Cleveland

as Master Mechanics: Admitted for 3(a) and 3(5) )

a. Marcelino Maldonado

RESPONSE:

b. Anthony F. Mangano

RESPONSE:




REQUEST FOR ADMISSION NO. 4: That Cleveland does not accrue, and has not, since 1992,
accrued an entitlement to paid sick leave for Construction Equipment Operators Group A and Group
B, nor Master Mechanic employees .

RESPONSE: admitted.

REOQUEST FOR ADMISSION NO. 5: Cleveland pays Construction Equipment Operators and

Master Mechanics for sick days only if the employee has accrued an entitlement to sick leave during

service for Cleveland in some other employment classification.

RESPONSE: A&nitted .

REQUEST FOR ADMISSION NO. 6: Admit that Cleveland does npot and has not since 1992

provided any paid holidays for employees who are Construction Equipment Operators.

RESPONSE; Admitted.

REQUEST FOR ADMISSION NO. 7: That state law requires that Cleveland make payments to
the Public Employees Retirement System in such amounts as certified by the public employees

retirement board under R.C. Sec. 145.12.



No. 7 {continued)
RESPONSE; Admitted.

REQUEST FOR ADMISSION NO. 8: That no part of the amounts deposited in the public
employees retirement system by Cleveland pursuant to R.C. Sec. 145.12 1s vested in or credited to

the individual account of any employee.

RESPONSE: The answering party cannot truthfully admit or deny this matter. The
information sought is not known by answering party. It is not
known how the public employment rretirement system distributes or
credits funds forwarded by the City of Cleveland.

REQUEST FOR ADMISSION NQ. 8: That the City of Cleveland neither withholds nor deposits

with the U.S. Government, on behalf of any Plaintiff, any tax on wages imposed by the Federal
Insurance Contributions Act (social security).

RESPONSE: Admitted.

REOUEST FOR ADMISSION NO. 10: That Cleveland has not at any time withheld nor deposited

with the U.S. Government, on behalf of any Plaintiff any tax on wages imposed by the Federal

Insurance contributions Act (social security).



No. 10 (continued)
RESPONSE:  Admitted.

REQUEST FOR ADMISSION NQ. 11: That since May 12, 1998, Cleveland has not included

a pension cost amount in the wage rate for Plaintiffs.

RESPONSE: Denied.

REQUEST FOR ADMISSIONNO. 12: That the City of Cleveland does not include and has never
included an amount in the wage paid to Plaintiffs, with respect to their service for Cleveland as

Construction Equipment Operators, any amount of the cost of an apprenticeship training program.

RESPONSE: Admitted that the City of Cleveland currently does not include an
amount in the wage paid to CEOs any amount:relative to cost of an
apprenticeship training program. The respondent cannot truthfully
admit or deny the City of Cleveland has never done so.

REQUEST FOR ADMISSION NO. 13: That the City of Cleveland does not provide Plaintiffs with

any: Admitted for 13(a) to 13(H).

A. paid vacation leave;
B. paid personal leave;

C. paid funeral leave;




D. paid court leave;

E. group term life insurance;

F. longevity pay;

G. clothing allowance;

H. the opportunity to participate in a group dental insurance plan;
L medical and hospitalization insurance,

Denied. CEOs & Master Mechanics can parchase:this insurance at City rate.
with respect to their service as Construction Equipment Operators.

RESPONSE: 2Admitted for 13(A) to 13(H}. See above for 13(I).

REOQUEST FOR ADMISSION NO. 14: That the City of Cleveland does not make any payment

or deposit into the Construction Industry Service Program (“CISP”) fund on behalf of any of the
Plaintiffs.

RESPONSE: aAdmitted.

OF COUNSEL: // i‘/{%

STEWART D. ROLL (Reg. #0038004)
PERSKY, SHAPIRO & PATRICIA M. RITZERT (Reg. #0009428)
ARNOFF CO.,L.P.A. PAUL R. ROSENBERGER (Reg. #0069440)

50 Public Square, 1410 Terminal Tower

Cleveland, Ohio 44113-2204

(216) 241-3737

Attorneys for Plaintiffs



VERIFICATION

STATE OF OHIO )
) S§S:
COUNTY OF CUYAHOGA )
CITY OF CLEVELAND CHIEF OF PERSONNEL MANAGEMENT BETSY McCAFFERTY,
being first duly sworn according to law, deposes and says that she has read the foregoing Responses to

First Request for Admissions to Defendant City of Cleveland, and they are true to the best of her

knowledge, information and belief.

BETSY/McCAFFERTY |

-

SWORN TO BEFORE ME AND SUBSCRIBED in my presence this 15th day of January 2002.

NOTARY PURLIC

| Gpperaim LJres A7
A p LA




EXHIBIT “N”

Codified Ordinances of Cleveland, Sec. 171.31 “Sick Leave,” effective October 29, 1980

This code section provides paid sick leave for all full-time hourly rate employees
except craft employees paid at building trades prevailing rates.
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PART ONE — ADMINISTRATIVE CODE
Title X1 — Employment And Compensation

119IHX3

Chapter 171 — Employment Provisions
Complete to June 36, 2005

Nole: The legislative history of this chapter, except where specifically noted at the end of a
section, is as follows: Ordinance No. 63410-A, passed September 22, 1924,

CROSS REFERENCES

Workmen's compensation, O Const, Art1i §35, RCCh 4123

Officers required to take cath of office, O Const, Art XV §7; Charter § 194
Civil Service, O Const, Art XV §10; Charter § [24 et seq.

Compensatien of officers and employees, Charter § 191; CO Ch 173

Contract interest, Cherter § 193; CO 615.10

Hours of fabor, Charter § 196

Minimum wage, Charter § 1958

Validity of bord, RC 3.34, 733.71, 3929.14 el seq.

Deductions for municipal inceme tax, RC 2,42, CQ 191.1302
Sick leave, RC 124,38

Public Eﬁployees Retirement System, RC Ch 1453

Conduct and delinquent charges, RC 733.34 et seq.

Bond, RC 733.0% et seq.

Expenses for attendance at conference or convention, RC 733,79

Workmen's compensation actuarial services, CO 127,10

171.01  Qath of Office
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The members and the Clerk of Council, the Mayor, the directors of ail depariments, the
commissioners or chiels of all divisions, the City Treasurer and all cashiers in the City Treusury,
the chiefs or heads of all bureaus or offices of record, the deputies of any of them, the members of
all boards and commissions and clerks ot other employees whose duties involve the handling of
meney belonging o the City, or the purchase or sele of anything in behalf of the City or the
negotiation or making of contracts in behalf of the City, shall before entering upon the duties of
such office or employinent, take and subscribe to an oath or affirmation to be filed and recorded in
the office of the Clerk of Council in substantially the following form:

"1, do solemnly swear that I will support the constitution of the United
States and the Constitution of the State of Ohio, and that [ will faithfully, honestly, and impartially
discharge the duties of the office of of the City of Cleveland, State of Ohio, during
my continuance in said office.

Swom to before me and subscribed in my presence this day of L, AD. 19

Isige/

Notary Public."

The oath herein prescribed may be adminisiered by the Mayor or the Clerk of Ceouncil, the
director of any department, the comumissioner or chief of any division or oifice or by any notary
public authorized to administer eaths in the State.

171.62  Hours of Empleyment

In ali departmental divisions having plants or functions that are requifed (o be continuously
operated twenty-four hours a day, the directors of the departments cencermned may provide, wilthin
the limit of the number {ixed by the Beard of Conirol, for as many shifis and crews te man them
ag in their judgment shall best conduce to the successlul and efficient operation of such plants or
furctions. Such director may alse prescribe a schedule fixing the heurs during which each shift
shall work and the days each crew, and the employees in each crew, shall work. However, such
schedule shall be so arranged that each employee in each crew shall be employed not less than
165 lours out of every 840 hours of such continuous operation.

(Ord. No. 104274. Passed 5-25-36)

171.03  Reserved

Note: Former Section 171,03 was repealed by Ord. No. 1294-77, passed 5-2-77, gff. 5-3.77,
171.04  Special Hazard Employment

Whenever it shall be necessary, as determined by the depariment head concerned, te assign one or
more employees of the City w inspection duties in any tunnel or tunnelling operation being
conducted by or for the City, and such assignment invelves an unusual hazard to the lives or Jimbs
of such employees by reason of the natuse theveof, it shall be lawful for the Board of Control, by
appropriate resolution duly adopted, to provide for extra compensation for such employees over
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and above the rates otherwise provided in the Salary and Compensation Schedule while they are
50 assigned and so engaged in such hazardous work, Such extra compensation so provided and
authorized may be paid as consideration for the specially hazardous nature of such assignment and
work.

{Ord. No. 748-54. Passed 3-15-54, eff. 3-17-54}

17105  Overtime Work; Compensatory Time Off

{a) Employees of the City may be entitled to compensation in money at a rale not to exceed ong
and one-half times the regular rate established for the work perforimed by such employee for ali
hours worked on a holiday and for each hour worked in excess of eight hours per day, or in excess
of forty howrs during any work week. In lieu of the monetary cempensation as herein provided,
employees may be granted compensatery time off from the performance of duty during regular
hours er work at a rate not to exceed one and one-half hour for each hour of overtime wori.

(b) The inclusion or exclusion of employees to the benefits of this section shall be determined by

resolution of the Board of Control.
(Ord. No. 1003-8¢. Passed 5-12-86, efl’ 5-14-36)

171.06 Pay for Shift Differential

All regular full-time employees of the City may be paid a shift differential as follows:

{a} Twenty-five cents (5.25) per hour te all those employees regularly assigned to, and werking
the majority of their hours on the afternoon shilt between 2:00 p.m. and 12:00 midnight,

(b} Twenty-five cents ($.25) per hour to all these empleyees regularly assigned te, and working
the majority of their hours gn Lhe night shift between 12;00 midnight and 8:00 am.; and

(c) Twenty-five cents ($.25) per hour to all those employees regularly assigned to rotating shifts.

(d) The shift differential suthorized in this section may be paid notwithstanding maximum
compensation schedules established by other erdinances relating to campensation,

The inclusion or exclusion of a group of employees to the benefits of this section shall be
determined by the Board of Control upon the recommendation of the director of a department, the
commissioner of a division or the Mayor for a board, commission or miscellaneous employee.
(Ord, No. 1506-39, Passed 6-12-89, eff. 6.19-89)

171.07 Longevity Pay

Beginning in 2001 and continuing cach calendar year thereafter, all regular full-time employees of
the City, when the sgreement includes a longevity payment schedule, except employees covered
by a collective bargaining agreement, where the agreement includes a longevity payment
schedule, members of boards and commissions, members of the building trades paid oa the basis
of building trades' prevailing wages and employeces whose lengevity pay is established by other

sections of the Codifted Ordinances, shall receive longevity pay on o1 before March 31 of the
current year in the amount set forth below, based upen the length of the person's service with the
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City on or before March 1 of the current year, as follows:

Yeas Annual Payment

5 through 9 330000
10 through 14 3475.00
L5 through 19 $575.00
20 through 24 $700.00
Over24 $300.00

(Ord. No, 308-01, Passed 3-26-01, eff. 4-2-01)

171.071 Longevity Pay for Division of Police and Division of Fire

Beginning in 2001 and centinuing each calendar year thereafter, all uniform members of the
DRivision ¢f Police and the Division of Fire shall receive longevity pay to reward fength of City
service, pursuant to the following schedule:

Years of Service Annual Payment

5 through 9 $300.00
10 through 4 3475.00
15 through 19 $575.00
20 through 24 $700.60
Qver 24 3800.00

{Ord. No. 552-01. Passed 3-26-01, eff, 4-2-00)
171.08  Absence of Officials; Acting Officials

{a) Whenever any officer in the administrative service otlier than the Mayer is for auy reasen
unable to attend to the performance of his official duties, or whenever he expects for any reason (o
be absent from the City on any day when his office is required lo be kept open, he shall at ence
notify his immediate superior of such disability or absence. Such superior, if the nature of the
office or its duties so requires, shall designate another efficer or employee in the same department
to perform the duties of such office, under the supervision of such supsrior officer, or such
superior efficer may himself perform such duties during such time as the absence or disability of
the officer continues.

{b) In the case of a director who may be perfonning the duties of Mayor as Acting Mayor, he shall
have power to designate one of the officers or employees of his departuent as acling director
thereof. Such person so duly designated as an acting official shall have, while so acting, afl the
rights, privileges and powers which appertain to the office so [illed by the acting official. When
any person so designated to perform the duties of an officer who is absent or unable to perform his
duties is required to sign any official document pertaining to such ofTice, be shall sign it as acting
director, acting commissioner or otherwise, using the word "acting” before the litle of the officer
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approval of the Director of Law as o legal form and sufficiency of the bond. However, the bond
of the Director of Finance and of the Director of Law shalt alse be appreved by the Mayor. The
premiums on all such bonds shall be paid by the City from the apprepriate funds provided for such

purpuse.
(Ord. No. 111-49. Passed 2-[4-49)

171.15 Bond of Mayor

Before entering upon the duties of his office, the Mayer shall give bond of five thousand dollars
(35,000) conditioned upen the faithful performance of the duties of his office during his
incumbency thereof, including the duties as member and President of the Sinking Fund
Comumission, which Commission shall pay one-haif of the premiwm on the boad.

(Ord. No. 381-A-12. Passed 6-8-42}

171.16  Bonds of Directors, President of Couacil, Commissioner of Accounts
and City Treasurer

Before entering upon the duties of his effice each of the following officers shall give bond in the
sum set oppesite his title, conditioned upen the faithful performance of his duties during the
period concurrent with the term of the Mayor of the term for which elected, and shall give like
bond for each subsequent term of appuintment or election:

Director of Law, as such, and as member of the Sinking Fund Commission $10,000
Director of Finance, os such, and as member of the Sinking Fund Commission 50,000
President of Council, as such, and as member of the Sinking Fund Commission 5,000

Director of Public Utilities 25,000
Director of Poit Controi _ 25,000
Directer of Public Service 10,000
Director of Parks, Recreation and Froperties 10,000
Director of Public Health 10,000
Director of Public Safety 10,000
Director of Conununity Development 10,000
Commissioner of Accounts 50,000
City Treasurer 3,000,000
Income Tax Administrator 100,000

(Ord, No. 1830-92. Passed 10-5-92, eff, 10-%-82)
171.17  Bond of the Bailiff of Municipal Court
Before entering, upon his duties as the Bailiff of Municipal Court, the Bailiff shaif give bond of not

fess than ten thousand dollars (510,000} conditioned for the faithful perfermance of his duties.
(Ord. No. 2058-51. Passed [2-17-51, eff 12-21-51}
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§71.18  Filing Bonds and Insurance; Record

All officiel bonds, all policies of insucance and all otiier instruments of indemnity or guaranty
reguired under any provision of ordinance or law shall be filed with the Commissioner of
Accounts who shall preserve and keep safe the same. No such instrument shall be sumendered
from his custedy except upon the order of the Director of Law. He shall maintain a record in
which shall be entered under appropriate headings all such instruments and such recerd shall
siow the nature of the instrument, the amount thereof, the putpose for which issued, the principal
and surety thereon, the department filing the same, the date of the approval and by whom
approved, the expiration date thereof and uther information as he may deem pertinent. The official
concerned with the iaking oF approving of any such instrument shall file the satne forthwith with
the Commmissioner for safe keeping and record,

(Crd. Mo 2608-46. Passed 2-3-47)

171.19  Lists of Bonded Employees

The Mayor shall certify to the Civil Service Comimission a list of positions and offices, the
incumbents of which are required to be bonded by or pursuant to the terms of Section 171.14,
together with the amount of the bond required in each case. He shall alse certify such lists or parts
of lists as include the positions in any administrative department te the director of such
department and to the Direstor of Law. The Secretary of the Sinking Fund Commission shall
certify a similar list covering the positions in the employ of the Sinking Fund Commiission. The
Director of Finance shall cectify to the Civil Service Comrmission a statement of all bonds [iled
and recerded in his office as required by Section 171.14,

(Ort. No, 71981, Passed 12-25-15)

171.20  Appeinting Officer Responsible for Bonding

Each appointing officer or autherity shall see that every officer or employee appointed of subject
to remeval or suspension by him, end required to be bonded, shall give such required bond,
effective al the Lime of appointment, or at the time when the requirement of such bond becomes
effective. Any such appointing officer or authority who neglects or refuses to see that such bend is
given shati be liable to the City for any foss which may acerue to the City by reason of the lack of
such bond.

(Ord. No, 71981. Passed 12-28-25)

171.21 Appointments Not Effective until Bonding

No appointment te any office or position shall be deemed to be effective until the appeiniee
thereto shall be covered by a valid boud, when such bond is required by the Mayor or by Section
171.14. The Civil Service Commissien shall not certify the payrell or account of salary ef any
persen in the classified service required by the Mayor or by Section 171.14 to be bended, for any
period when the certificate of the Directer of Finance does not show such person to have been
covered by a bond as required.

(QOrd. No. 7198 1. Passed 12-28-25)

171.22 Hospitalization Deduction
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The Treasurer, pursuant fo the authority of RC 1739.15 is hereby authorized to deduct from the
salaries or wages of employees subscribing to any nonprofit hospital service plan, incorporated
and operating under the provisions of RC 1739.01 et seq. such amounts monthly as have been
stipulated by such employees in wrilten authorization filed with the Treasurer requesting such
deductions. The Treasurer is hereby authorized io make remittance to such nonprofil hospital
service plans so incorporated and operating, of the aggregate amount of sums so autherized to be
deducted and o transmit the same to such organizations on the fiflcenth day of the month
following the date of such deductions.

{Ord. No. 1163-39. Passed 7-24-39)

171.23  Voluntary Deductions for Public Employees Retirement System

The Treasurer is hereby authorized to deduct from the salary or wages due those officers and
empioyees of the City who have filed with the Treasurer a written request authorizing such
deduction, the amount specified in such authorization to be deducted at the titve indicated in such
authorization and to transmit the money so deducied to the Public Employees Retirement System
for and on behalf of such officer or employee, as an agreed payment thereto permiited under the
statutes of Ohio relating to withdrawal of exemption from membership in the System or for
obtaining of pension credit for contributing service during such period as may be allowed
thereunder. ’

(Ord, No. 86-A-52. Passed 2-18-32, eff, 2-19-52}

171.24  Veluntary Deductions for Employees Credit Unions

The Commissioner of Accounts js hereby authorized to deduct from the salary or wages due those
officers and employses of the City who have filed with the Comemissioner a written request
autherizing such deduction, the amount specified in such authorization to be deducted at the time
indicated in such authorization, The Treasurer shall tansmit mongy so deducted to the Treasurer
of the Civil Service Employess Association Credit Union, City of Cleveland Employees Credit
Union, Inc., the Cleveland Police Credit Union or the Cleveland Firemen's Credit Union as
indicated in the authorization, for and on behalf of the efficer or employee for savings in the share
account of such officer or employee in such credit union. ‘

(Ord No. 1469-68. Passed 7-15-68, eff, 7-17-68)

171.25 Voluntary Deductions for Payment of Group Life Insurance
Premiums

The Commissioner of Accounts is hereby authorized to deduct from the salary or wages due those
efficers and employees of the City who have filed with the Commissioner a written request
autherizing such deductions, the amount specified in such authorization to be deducted at the time
indicated in such authorization. The Treasurer shall transmit money se deducted 1o an insurer, as
indicated in the authorization, for and on behalf of the employee for the payment of life insurance
premiums in accordance with the provisions and requirements of RC 3917.04.

{Ord. No. 1173-68, Passed 6-[7-68, efl. 5-18-68)

171.26 Voluntary Deductions for Payment of Fire and Casualfy Insurance
Premiums
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The Commissioner of Accounts is hereby authorized to deduct from the salary or wages due those
officers and employees of the City who have filed with the Commissioner a wrilten request
authorizing such deductions, the amount specified in such authorization o be deducled at the time
indicated in such authorization. The Treasurer shall transmit money so deducied 1o an insurer as
indicated in the authorization, for and on behalf of the employee for the payment of fire and
casualty insurance premiums, including, but aot by way of limitation premiums for moltor vehicle
and homeowners insurance policies. The written request authorizing such deduction shall be made
on a fenm approved by the Director of Law.

(Ord. No, 1154-72, Passed 12-18-72, eff. 12-26-72}

171.27 Purchase of Savings Bonds

() The Treasurer is hereby authorized to deduct from the salary or wages due those officers and
employees of the City who have filed with the /Treasurer a written request authorizing such
deduction, the amount specified in such authorization, 1o be deducted at the times indicated in
such authorization. The amount is tu be credited ‘and applied upon the purchase of United States
Savings Bonds Series E, for the benefit of and in the name af the officer or employee authorizing
the deduction.

{lr) The Director of Finance is hereby authorized and directed to enter inlo an agreement with the
Federal Reserve Bank of Cleveland in order to qualify the City as a designated agent for the sale
and issuance of United Siates Savings Bonds Series E, and to obtain a stock of such bonds
sufficient to meet the City requirements for sale ef such bonds to officers and employees of the
City.

{Ord. No. 1645-42, Passed 11-30-42)

171.28 Vacation Leave

() Each full-time City officer or employee, including full-time hourly rate employees, who has
completed at least 5ix months but less than twelve months of continuous service with the City on
the first of January next following his date of employment, shall have eamed and will be entitied
upen the fivst of January next following his date of employment, one day of vacation leave for
each month of service with the City, not to exceed ten days.

{b} Each Full-time City officer or employeg, including full-time hourly rate employees, shall have
eamed and will be due upon the first of January next foliowing the empioyee's completion of one
year of continuous service with the City, and annually thereafter, two weeks of vacation leave
with full pay. A full-time City officer or employee with eight or more years of continuous service
with the City as of Januaty first of any year shall have earned and is entitied 1o three weeks of
vacation [eave with full pay. A full-time City officer or employee with twelve or more years of
continuous service with the City as of January first of any year shall have eamed and is eutitled to
four weeks of vacation leave with full pay. A full-time City officer or employee with twenty-iwo
years of contiuuous service with the City as of January 1 of any year shall have earned and is
entitled to five weeks of vacation leave with full pay.

{c) A former elected official of the City of Cleveland, who becomes a full-time officer or
employee, including a full-time houely rate employee, shall have earned and will be credited with
the time served in such elected office for the purpose of determining such oflicer's or employee's
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vacalion time, as provided in subsection (a) and (b} of this section.

{d)(1} Upon separation from City service, an officer or employee shall be entitled to compensation
at his then current rate of pay for vacation ieave lawfully earncd pursuant to subsections (a) and
(b} hereof and unused as of the date of separation.

{2) Upon separation from City service, an officer or employee shall be entitled to compensation in
lieu of vacation al his current rate of pay for each month of service in the year of separation,
computed in accordance with the provisions (a) and {b) hereof.

{e) An officer's or employee's service with the City shall not be deemed interrupted by autherized
leaves of absence or by periods of lay-ofl. However, no vacation leave shall be earned by any
officer or employee during a leave of absence or lay-ofF period.

(f) The provizions of this section shall not apply te hourly rate craft employees paid on the basis of

building trades prevailing wages.

(g) The provisions of this section shali not deprive any employee of any vacation rights to which
he may be entitled under the tenns of any memorandum of understanding between any union and
the City approved by erdinance of Council.

(Ord. Mo. 306-35. Passed 4-29-85, eff 5-1-85}

171.2%  Unused Vacatiou Leave and Overtime Fay of Deceased Employee

In case of the death of any officer or employes ol the City, the unused vacation and overtitne pay
to the credit of such officer or employee shall be paid as wages ot persenal earnings in accerdance
with RC 2113.04, or o his estate. The provisions of this section shall be cffective from and after
January 1, 1958.

{Ord. No, 787-57. Passed 2-25-58, ¢ff. 2-28-538)

171.3¢  Helidays

{a) All full-time annual rate and hourly rate employees, except iourly rate cealt employees paid on
the basis of building trades prevailing wages, shall be exempted from work and be paid for the

following named holidays:

Mew Year's Day (January )

Mattin Luther King Day (Third Monday in January)
President’s Day (Third Monday in February)

Good Friday (Friday before Easter}

Memorial Day (Fourth Monday in May)
Independence Day {July 4)

Laber Day (First Monday in Seplember)
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Thanksgiving Day (Feurth Thursday in November}
Christmas {December 25)

(b} In addition to the foregoing named holidays, such employees shall be exempted from work
and be paid for two {2) personal holidays each calendar year, The scheduling of such persenal
holidays shafl be subject to the approval of the appointing authority of each such employee.

{Ord. Mo, 142-36. Passed [-13-86, eff. 1-14-86)

171.31 Sick Leave

(a) All fuli-tizee annual rate City employees and all full-time hourly rate employees, except hourly
rate craft employees paid on the basis of building trades prevailing wages, shall be entitled to sick

leave with pay.

(b) The Board of Control shall establish by resolution rules and regulations for those entitled 10
sick leave. Such resolution shali have regard to absence due to illness, expeswe to conlagious
disease which could be communicated 1o other employees, death or serious illness in the
empleyee’s immediate family and any other equitable factor present in the absence of employees
on account of filness. Such resolution may provide for cumulation of sick leave.

(Ord. No. 2294-80. Passed 10-27-80, eff. 10-29-80}

171.311  Establishing a Sick Time Contribution Program for Employees of
City Council

(a) Notwithstanding the provisions of Section 171.131, the Clerk of Council may, at the Clerk's
discretion, authorize any empleyee of the Council te contribute accumulated paid sick leave to
anether employee of the Council as follows:

() Contribution of sick leave must be based upon a catastrophic health condition of the receiving
employee or a member of her or his immediate family,

(2) To be eligible 1 receive a contribution of sick leave, an employee must have first exhausted
er or his own accumulated sick leave, vacation time, personal days, and compensatory tine.

(3) A contributing employee may not be on the absence abuse list and must retain at least one
hundred (100} hours of accumulated leave afler any contribution.

(b} The Clerk of Council may adopt additional rules and regulations as the Clerk deems

appropriaie 1o implement the autherity grented hereby.
(Ord. No. 632-95, Passed 4-10-95, eff, 4-14-95)

171.32  Group Term Life Insurance

(a) All regular full-time officers and employees of the City, including the Mayor and all members
of Council and all regular fuli-time officers and employees of the Cleveland Municipal Court,
except hourly rate craft employees paid on the basis of building trades prevailing wages, who

have completed ninety {90) days of continuous service with the City shall be provided witl ten
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thousand doltars (510,000} of group term life insurance.

(b) The Director of Finance at City cost shall purchase and maintain the group term life insurance
required by subsection (a) hercof.
(Ord, No. 752-86, Passed 4-14-86, eff. 4-21-36)

171.33 Hospitalization for Certain Employees

(a) All regular full-time employees of the City_except sworn members of the Pelice and Fire
Divisions, members of the building trades paid under Section 173.62, or ordinances or parts of
ordinances relating to the same subject matter, employees of the Municipal Court whose
compensation is fixed by the judges thereof and elected officials of the City, shall be entitled to an
allowance for hospitalization pretection, Eligible employees whe do not have the same or better
coverage provided free by their spouses’ employers shall be entitled to full payment of emplovee
and dependent Blue Cross and Medical Mutusl coverage, or the aquivalém, upon such terms and
conditions as the Beard of Control shall establish and in accordance with the rules and regulations
established by the Qffice of Personnel Administration,

(B) "Regular full-time employee”, as used in this section, shall not include temporary transitory
employees or temporary emergency employees.

{c} The inclusion or exclusion of any group of employees to the benefits of this section shall be
determined by the Board of Control upon the recommendation of the director of a department, the

comnmissioner of a division er the Mayor for any board, commission or miscellaneous employee.
{Ord. No. 936-A-78. Passed §8-22-78, off. 8-24-78)

171.34  Hospitalization for Sworn Members of Police and Fire Divisions

Notwithstanding the provisions of Section 171.33 relating te the exclusion of sworn members of
the Divisions of Police and Fire, effective February 15, 1974, ali sworn members of the Divisions
of Police and Fire shall be entitled to full payment of employee and dependent hespilalization
allowance according to the provisions as set forth in the present plan covering members of the
Divisions. A srember shall be entitled te participate in either of the foliowing twe plans which are
now in effect;

BC-MM No.CC7
BC-MM Plan Ne. CC 7 FF
or
KAISER FOUNDATION PLAN
No. 736-C
with Following Riders:

(2) Mo wait maternity,
(b} D1 psychiatric.

(c) D drug prescription,
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(d) Dependent children te age 25.
(e) Handicapped for life.

{E) 100-day extended care.
{Ord. No. 2077-73. Passed over Mayor's yeto 2-11-74, eff. 2-12-74)

171.35 Hospitalization for Mayor and All Elected Councilimen

Notwithstanding the provisions of Section 171.33, all elected officers of the City, the Mayor and
all elected Councilmen and those appointed pursuant to Charler Section 24 and all judges of the
Cleveland Municipal Court and those Court empleyees whose compensation is fixed by such
judges shall be entitled to full payment of employee and dependent hospitalization allowance
according to such plans as are available {o other employees of the City, or as may be negetiated,
(Ord. No. 2799-75. Passed 12-15-75, eff. 12-16-75)

17136 Prescription Drug Program

Effective September 1, 1975, in addition to the hospitalization benefits established pursuant to
Section 171.33, employees in the following classifications shall be entitled to receive the Blue
Cross two dollar ($2.00) deductible prescription drug program or its Kaiser Community Health
Foundation equivalent:

Autemobile Body Repairman

Automobile Bepair Foreman

Automobile Repair Helper

Automebile Repairman

Garageman

Macliinist

Machinist Helper

Meter Maid

Police Radio Dispatcher

Tire Repaionan

Trinuner and Upholstery Repairman

Tractor Driver

Truck Driver ‘

Tow Truck Operator
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(9) Heavy duty mechanic;

{19) Small equipment repairman.
{Ord. Mo, 1862-84. Passed 10-15-84, i 10-18-34}

171.60  Dental Care Insurance

250f28

(a) Effective December 1, 1981, all elected eofficers, fuli-time officers and regular full-time
employees of the City and its Municipal Court, except members of the building trades paid on the
basis of building trades' prevailing wages, are eligible to receive dental insurance benefits. An

eligible employee or officer who dees not have the same or better coverage provided [fee by his
spouse’s or parents' employer shall be provided with employee and dependent dental insurance
coverage, subject to such administrative terms and conditions as the Board of Control establishes.

(b) The Director of Finance shall periodically conkract for the issuance of a policy of dental
insurance on a jeint venture basis, which joint venture shall include at least one minority
insurance agency, covering all employees and officers who are entitled to dental care benefits
pursuant to subsection (a) hereol

() As used in' this section, "regular full-time employees” does not include temporary ransitory
employees or temporary emergency employees,

(Ord. No. 2317-81, Fassed 10-5-81, eff. 10-7-81)

171.601 Dental Care Insurance Exception

Netwithstanding the provisions of Section 171.60 to the contrary, an officer holding the rank of
sergeant, lieutenant, captain, deputy inspector or inspector, in the Division of Police, are not

entitied to receive dental insurance benefits from the City.
{Ord. No. 2567-81. Passed [1-9-81, eff. 11-13-81)

171.61 City Employees Entitled to Benefits of Federally Administered Loan
and Grait Programs for Home Loans and Grants

All city employees, except the Commissioner of the Division of Rehabilitation and Conservation,
all employees of said Division, the Mayor and the Directors of all city departments, and members
of Council, shall be entitled to apply fer and receive foans and/or grants of federally
city-administered funds under existing or future home-owner rehabilitation, repair or home
purchasing or building programs, subject te the same laws, ordinances, rules and regulations that
apply to non-city employees under any such program,

(Ord, No. 662-84. Passed 3-19-84. Effective without the signature of the Mayor, 3-27-34)

171.62 Benefits for Executive Assistants—Council Members

() All Executive Assistants For Council Members who are chosen by the Council of the City of
Cleveland pursuant to Section 31 of the Chaster of the City and are employed part-time shall be
entitled to the benefits described in Sections 170.32, [71.33 and 171.60 of these Codified
Ordinances.
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{b) All Executive Assistants for Council Members who are chosen by the Council of the City of
Cleveland pursuant to Section 31 of the Charter of the City and are employed part-tinie shail be
entiled to the benefits described in Sections 171,28, 171.30(b) and 171.31 of these Codified
Ordinances at the rate of eighty percent {80%) of the benefit provided to full-time employees in
each of these Sections of the Codified Ordinances.

{c) Alf Executive Assistants for Council Members who are chosen by the Council of the City of
Cleveland pursuant to Section 31 of the Charter of the City and are employed part-time may be
entitled to the benefit described in Section 171.30(a).

(d) For purposes of this section, a “part-time employee” is one who works a minimurm of
thitty-two (32) hours per week and less than forty (40} hours per week.

(Ord. No. 1252-03, Passed 7-16-03, eff. 7-23-03)

171.621 Benefits for Council Employees

{a) All Council Employees who are chosen by the Council of the City pursuant to Section 31 of

the Charter of the City and who are employed part-time shall be entitled to the benefits described
in Sections 171.32, 171.33 and 171.60 of these Codified Ordinances.

{b) All Council Emplayees who ate chosen by the Council of the City pursuant to Section 31 of
the Charter of the City and whe are employed part-time shall be entitled to the benefits described
in Sections 171.28, 171.30(b) and 171.31 of these Cedilied Ordinances at the rate of eighty
pescent (80%) of the benefit provided to full-time employees in each of these Sections of the
Codified Ordinances.

() All Council Empleyees who are chosen by the Council of the City pursuant to Section 3t of
the Charter of the City and who are employed part-time may be entitled to the benefit described in
Section 17].30(a).

(d) For purposes of this section, a “pari-time employee” is one who works a minimum ef
thirty-two (32) hours per week and less than forty (40) hours per week.
(Ord. No, 1252-03. Fassed 7-16-03, elf, 7-23-03)

171.63 Incentive Pay for Airpert Emergency Medical Technicians

(2) Any full-time employee serving in the classification of Airport Safety Chiel or Airport
Safetyman whe is, while so serving, first certified, under the requirements of RC 4731.82 through
473199, as having the following additional qualifications shall be entitled Lo receive incentive
pay as follows: :

{1} On cettification as emergency medical technician-ambulance ("EMT-A™) on or after Januaty
1, 1983, a one-time payment of five hundred dellars ($500.00).

(2} On certification as advanced emergency medical technician-ambulance (*ADY EMT-A"} on
or aRter January |, 1983, a one-time payment of twe hundred dollars ($200.00).

(3) On certification as emergency medical lechinician-paramedic ("Paramedic") on or after January
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1, 1983, a one-lime payment of five hundred doilars ($500.00).

{b) Effective January [, 1984, any employee serving in a classification Iisted in division (a) above
and certified as EMT-A, ADV EMT-A or Paramedic shall be entitled to receive while so serving
and during the continuance of such certification, additional incentive pay for each paid hour
worked, as follows:

(1) For certification as EMT-A: Airport Safetyman: Forty cents (3.40) per hour, Airport Safety
Chiel: Fifty cents {3.50) per hour;

(2) Fer centification as ADV EMT-A: Fifty ceats (3.50} per hour,
(3) For certification as Paramedic: One dollar (§1.00} per hour,

(c) "Paid hour worked® as used in this section includes, in addition to howrs actually warked,
hours of paid time off such as vacation, sick leave, and holidays.

An employee having two or more of the above mentioned qualifications shall not be entitled to
hourdy incentive pay for more than onc of such qualifications at one time.

An employee may be required to present writen evidence proving initial and continuing
certification of qualification in the categories used in division (a} of this section.

The incentive pay and additional incentive pay authorized in this section may be paid
nokwithstanding maximum compensation schedules established by either ordinances relating to
compensation.

(Ord, No, 387-03. Passed 3-10-03, off. 3-11-03)

171.64 Relabilitation Contracts

(a) The Mayor, directors of departments, and such person as 3 beard or commission may designate
are hereby authorized (o enter into contract wilki the Industrial Commission of Ohie,
Rehabilitation Division for the reimbursement of all or & portion of an officer's or employee's
wages, as contemplated by RC Chapter 4121,

{b) Any and all monies received pursuant to contract entered into under subsection (a) hereof as
reimbursement for an officer’s or employee's wages, shall be credited to the personnel and related
expense character of the current appropriation measure of the depariment, division, office, board
or commission employing such officer or employee.

{Otd. No. 2986-84, Passed 1-14-85, ff. 1-18-85)

171.99  Fenalty

{a) Whoever violates any provision of Sections 171.38 or 171.39, in addition to any other penalty
provided under the Charler, shall be fined not more than one thousand dollars ($1,000), or
imprisoned not more than six moamths, or both,

(b) Whoever vioiates the provisions of Section 171.46 shall be guilly of a misdemeanor, fined not
less than twenty-five dollars ($25.00) nor more than fifty dellars (350.00) or imprisoned not mere
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than ten days, or both. Any examination administered or the results thereof used contrary to the
provisions of Section 171.46 constitutes a distinct and separate offense.

In addition 1o the penalties herein prescribed, any efficer or employee of the City who viclates any
of the provisions of Section 171.46 shall be subject to immediate dismissal from City service.

() Whoever violates any of the provisions of Sections 171.49 to §71.51 shall be guilty of a
misdemeanor of the fourih degree. However, no part of the fine provided for a misdemeaner of
the fourth degree shall be waived or otherwise suspended by a judicial officer hearing and
deciding the case, and each day a violation vccurs constitutes a separate and distinet offense.

In addition to the penalties herein provided, whoever violates any of the provisions of Sections
171.49 1o 171.51 shall be subject to disciplinary action, according to the Charter and these
Codified Ordinances.

(Ord. No. 2164-76. Passed over Mayor's vete 10-4-76, eff. 10-3-76)
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