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INTRODUCTION

Workers’ compensation and tort law are critical issues in Ohio. This case involves
constitutional challenges to both the new workers’ compensation subrogation statute—R.C.
4523.931 (the “subrogation statute”}—and the new statute of repose for products liability—R.C.
2305.10 (the “statute of repose”). These issues occur together with some regularity, as workers
are often injured by allegedly defective or dangerous products while on the job. Here, these
issues came together in a federal lawsuit, and the federal court has asked this Court to answer
certified questions. The State of Ohio urges the Court to accept the invitation and to answer the
certified questions, because these are issues important to Ohioans and it is important for an Ohio
court to answer them.

First, subrogation is a critical issue of workers’ compensation law. It affects thousands of
Ohioans who have been injured at work by negligent third parties or reckless employers. It also
affects the parties who pay the workers’ compensation bill for the injuries: either the State Fund
administered by the Ohio Bureau of Workers’ Compensation (“Bureau” or “BWC”), or the self-
insuring employer. Over 5,200 éubrogation cases are now pending involving the State Fund
alone. The General Assembly has passed a law allowing a workers’ compensation bill payer—
the BWC or a self-insuring employer—to recoup from an injured party’s tort judgment a
reasonable amount of its benefits payments to the injured party, while allowing the injured
worker to retain that part of the judgment that does not represent a windfall or double payment.

Second, tort reform directly affects the thousands of Ohicans who become plaintiffs or
defendants in tort lawsuits. The General Assembly has reformed important aspects of tort law,

including, among other provisions, the new statute of repose for products liability at issue here.!

! Several of the new laws are at issue in Arbino v. Johnson & Johnson, No. 2006-1212.



Tort law indirectly affects every Ohioan, even thoser who are never in a lawsuit, as the price of
insurance, health care, and all other goods and services includes a premium to cover the costs of
torts—and these costs have skyrocketed. Not surprisingly, legislatures across the country have
reformed tort law, as they seek to ensure that the injured receive fair compensation, while reining
in a system that sometimes does nothing more than generate windfalls for some lawyers.

Because Ohio’s workers’ compensation and tort law are important to all Ohioans, questions
about Ohio law in these areas should be resolved by Ohio courts, not a federal court—and that is
why this case is here. The Ohio General Assembly, representing all Ohioans, has reformed
Ohio’s workers’ cémpensation and tort laws, and some of those reforms have been attacked in
federal court as unconstitutional under Ohio’s Constitution. The federal court now has asked this
Court to answer certified questions regarding the application of several Ohio constitutional
provisions. The State of Ohio strongly urges the Court to answer the questions, so that these
critical issues of Ohio law are addressed by Ohio’s highgst court, not by a federal court acting
without this Court’s guidance.

Here, the specific workers’ compensation statute at issue 1s Ohio’s workers’ compensation
subrogation statute, R.C. 4123.931. The Ohio General Assembly in 2003 rescinded former R.C.
4523.931 and passed the current law—also numbered as R.C. 4523.931—as part of Am. Sub.
S.B. 227. The new law is aimed specifically at correcting the problems identified in Holeton v.
Crouse Cartage Co. (2001), 92 Ohio St.3d 115, 2001-Ohio-109. In Holeton, this Court held that
former R.C. 4123.931 violated certain provisions of the Ohio Constitution. However, the
Holeton Court was careful to reject “the proposition that a workers’ compensation/subrogation
statute is per se unconstitutional.” 92 Ohio St.3d at 135. The new statute was drafted with input

from the Bureau of Workers’ Compensation, the Ohio Academy of Trial Lawyers, the Self-



Insured Employers Association and the Ohio Chamber of Commerce, and was‘ carefully crafted
to avoid the pitfalls in Holeton. Indeed, this Court has already held that “the manifest objective
of the General Assembly in enacting S.B. 227 was to comply with our holding in Holeton.” State
ex rel. United Auto., Aerospace & Agric. Implement Workers of Am. v. Ohio Bureau of Workers’
Comp., 108 Ohio St.3d 432, 2006-Ohio-1327, at §17.

The new product liability statute of repose at issue here, R.C. 2305.10, was enacted in 2004
as part of Senate Bill 80 (the “2004 Tort Reform™). In enacting the tort reform statutes, the
General Assembly took a measured approach, designed to address the concerns that this Court
addressed in invalidating a previous, broader tort reform effort. See State ex rel. Ohio Acad. of
Trial Lawyers v. Sheward (1999), 86 Ohio St.3d 451.

The marked differences between the current laws and the laws addressed respectively in
Holeton and Sheward are a key reason why this Court should answer the certified questions. As
to the workers’ compensation subrogation law, several lower courts have considered the
constitutionality of current R.C. 4123.931, and have come fo varying conclusions. This Court’s
guidance is needed to resolve these differences in lower courts and give certainty to litigants.

- As to tort reform, the broad sweep of Sheward and the different approach to tort reform
taken in the 2004 law have created uncertainty regarding how Sheward will apply to the new
law. That is especially so because of Sheward's approach, as that decision addressed specific
provisions, but also broadly struck the entire law there because the Court found that its adoption
violated the single-subject clause. In addition, the Court has never analyzed the specific issue of
the constitutionality of a statute of repose for products liability.

Further, the Court should act because this case is not a rare occurrence, but is one of

thousands of cases involving workers’ compensation subrogation, and hundreds of tort cases



pending in state and federal court that potentially involve fhe application of the challenged
statutes. Those cases will go forward, and if this Court does not provide guidance now, the lower
courts could reach different results on the issue of the statutes’ constitutionality. As noted above,
Ohio courts are already divided on the subrogation issue. If the Court delays addressing these
issues, hundreds of litigants may have their cases wrongly decided in the interim. That could lead
to massive reversals or retrials, or it could force parties to live with bad decisions if time has run
out, or with bad settlements that cannot be re-opened. Or, it could lead to a massive and
expensive redistribution of subrogated funds, as happened in Santos v. Ohio Bureau of Workers’
Comp., 101 Ohio St.3d 74, 2004-Ohio-28. The Court should prevent such effects by answering
the certified questions and resolving these critical questions of Ohio law.

STATEMENT OF THE CASE AND FACTS

The Amended Comp;laint alleges the following: Plaintiff-Petitioner Douglas Groch
(“Groch™) was injured on March 3, 2005 when the trim press he was operating came down on his
right arm and wrist. When he was injured, Groch was acting in the course and scope of his
employment with Defendant General Motors Corporation (“GM”). Defendants Kard Corporation
and Racine Federated, Inc. (“Kard” and “Racine™) made the trim press that he was using.

Groch sued GM in intentional tort and Kard and Racine for products liability in the Lucas
County Court of Common Pleas. Plaintift Chloe Groch (“Chloe™) soughtv damages for loss of
consortium. GM removed the case to federal court on the basis of diversity.

GM has asserted a subrogation interest in Groch’s tort recovery for its payment to him of
workers’ compensation benefits. Groch asserts that the Ohio statutes granting GM subrogation
interests—R.C. 4123.93 and R.C. 4123.93]1—are unconstitutional. Kard and Racine assert that

they are immune from liability based on R.C. 2305.10, the statute of repose for products liability



claims. Groch asserts thét R.C. 2305.10 is unconstitutional. The State of Ohio int;:rvened to
defend the constitutionality of the challenged statutes.

Groch, Kard and Racine, and the State of Ohio moved the federal court to certify questions
about the constitutionality of R.C. 4123.93, 4123.931 and 2305.01 to this Court. The federal
court certified the following questions to this Court:

1. Do the statutes allowing subrogation for workers’ compensation benefits,
R.C. 4123.93 and 4123.931, violate the takings clause, Article I, Section

19, of the Ohio Constitution?

2. Do R.C. 4123.93 and 4123.931 violate the due process and remedies
clause, Article I, Section 16, of the Ohio Constitution?

3. Do R.C. 4123.93 and 4123.931 violate the equal protection clause, Article
I, Section 2 of the Qhio Constitution?

4. Does the statute providing for a statute of repose for product liability, R.C.
2305.10(C) and (F), violate the open courts provision of the Ohio
Constitution, Article I Section 167

5. Do R.C. 2305.10(C) and (F) violate the takings clause, Article I, Section
19, of the Ohio Constitution?

6. Do R.C. 2305.10(C) and (F) violate the due process and remedies clause,
Article I, Section 16, of the Ohio Constitution?

7. Do R.C. 2305.10(C) and (F) violate the equal protection clause, Article I,
Section 2, of the Ohio Constitution?

8. Do R.C. 2305.10 (C) and (F) violate the ban on retroactive laws, Article II,
Section 28 of the Ohio Constitution?

THE COURT SHOULD ANSWER THE CERTIFIED QUESTIONS
The Court should answer the certified questions for one simple reason: the federal court
ultimately must rule on these issues in this case, so the only question is whether the federal court
will do so with or without this Court’s guidance. These critical issues of Ohio law should be

decided by an Ohio court, not a federal court. Further, this Court, not a federal court, should



address the differences between the new 2003 subrogation law and the law addressed in Holeton,
as well as the differences between the 2004 Tort Reform law and the law addressed in Sheward.

A. The Ohio Supreme Court, and not a federal court, should address unsettied Ohio law
affecting thousands of cases throughout the State.

The Court should answer the certified questions because the answers will affect thousands
of cases now pending within Ohio’s state and federal courts, along with thousands of future
cases. Implicit in the Court’s adoption of the Uniform Certification of Questions of Law Act is
the understanding that state courts, not federal courts, should decide unsettled areas of state law.
Here, not only is the law unsettled, but the law will apply to thousands of cases. The State knows
of over 5,300 subrogation cases involving the State Fund alone—and surely many others exist
that, as here, involve self-insuring employers. The State also knows of at least 500 pending court
challenges to some aspect of the 2004 Tort Reform law.

Further, the questions here concern not only the interpretation of Ohio statutes, but also of
the Ohio Constitution. The Court’s answer to those state-law questions protects Ohio’s
sovereignty, which is “unquestionably implicated when federal courts construe state law.” Scout
v. Bank One Trust Co. (1991), 62 Ohio St.3d 39, 42. When a federal court unknowingly errs by
applying state law differently than this Court would, it “does an injustice to one or more parties,
and frustrates the state’s policy that would have allocated the rights and duties differently.” /d.
And an erroneous decision has “a more lasting effect, because other potential litigants are likely
to behave as if the federal decision were the law of the state.” Jd. This Court’s strong belief “in
the importance of accurately applying Ohio law in federal courts,” id. at 43, counsels strongly in

favor of answering the certified questions here.



B. The legal issues certified by the District Court are unsettle;d in Ohio.

The certified questions raise important issues of Ohio law that are unsettled. This Court has
yet to consider the Jegislative changes to either workers” compensation law in the wake of
Holeton or the new tort reform law post-Sheward, As shown below, the new subrogation law
differs significantly from that invalidated in Holeton, and the new statute of repose deserves
fresh analysis.

1. The Court should review the new workers’ compensation subrogation statute
because it differs significantly from its predecessors, the lower courts are split,
and this case provides a good vehicle to address it.

The Court should address the constitutionality of R.C. 4123.93 and 4123.931 for at least
three reasons: First, the new statute differs greatly from its predecessor, curing the problems
identified in Holeton. Second, lower Ohio courts have come to varying conclusions with regard
to the new statute’s constitutionality. Third, this case is an excellent vehicle to resolve the issues
surrounding subrogation, because it involves both of the _factual allegations that commonly arise
with subrogation: an employer’s intentional tort and a third-party tortfeasor.

First, the new statute specifically fixes the three constitutional flaws that the Holeton Court
found in former R.C. 4123.931. The first flaw was that the provisions for estimated future values
placed all the risk for overestimated future expenditures on the claimant because it required the
claimant to disgorge funds for future benefits that the claimant may never receive. See 92 Ohio
St.3d at 123-25. The second flaw was that the entire amount of a settlement was open to
subrogation, even if no double recovery occurred. /d. at 125, The third problem was that the old
law treated differently plaintiffs who tried their cases and those who settled. 7d. at 125-26.

The new statute fixes all three problems. It provides a formula by which the types of

damages in a tort award or settlement are calculated. This means that some part of a judgment or



settlement is always the claimant’s, free of any subrogation. The estimated future amount may be
put into an interest-bearing trust account that the claimant will cash in if the future value of
compensation later turns out to have been overestimated. R.C. 4123.931 (E) and (F). And the
formula is applied equally to claimants who try their cases and those who settle.

Second, the court should answer the certified questions because several Ohio courts have
considered the constitutionality of R.C. 4123.93 and 4123.931, and have come to varying
conclusions. Specifically, the Washington and Erie county courts of common pleas have held
that the statutes are unconstitutional. McKinley v. Ohio Bureau of Workers’ Comp., Wash. Co.
C.P. No. 050T 122 (Dec. 27, 2005); Forney v. Sandusky Limited, Erie Co. C.P. No. 2003 CV
646 (July 18, 2006) (all attached). Meanwhile, the Lucas, Warren, Hancock, Montgomery and
Cuyahoga county courts of common pleas have upheld the statutes. Fry v. Surf City, Lucas Co.
C.P. No. C105-2471 (April 3, 2006); Raker v. Palmer, Warren Co. C.P. No. 05CV64147 (Aug. 2,
2006), Smith v. Jones, Hancock Co. C.P. No. 2005-CV-00152 (Aug. 29, 2006); Lasley v.
Nguyen, Montgomery Co. C.P. No. 05 CV 8507 (Sept. 18., 2006); Dambolena rv. Ohio Bur. of
Workers’ Comp., Cuyahoga Co. C.P. No. CV-06-584623 (Oct. 6, 2006) (all attached). Likewise,
the Fourth District Court of Appeals reversed the common pleas court in McKinley and held the
statutes constitutional. McKinley v. Ohio Bureau of Workers’ Comp., 2006-Ohio-5271. Motions
are pending in several other courts.

Thus, the Court should resolve the split in the lower courts regarding the constitutionality
of the new subrogation statutes. Resolution now will foreclose the extensive and complicated
class-action litigation that was necessary to redistribute subrogated funds after Holeton. See
Santos, 2004-Ohio-28. Here, the lower-court uncertainty means that a large-scale redistribution

of funds might be necessary whether the statutes are ultimately found to be constitutional or not.



Consequently, the Court should decide these quesfions now, before even more cases are decided
in Ohio’s lower courts.

Third, this case is a good vehicle for resolving these issues. Most workers’ compensation
subrogation cases arise in one of two contexts: 1) the claimant is injured by a third-party
tortfeasor, often in an automobile accident or as a result of defective equipment manufactured by
another company, and 2) the claimant’s employer has allegedly committed an iqtentional tort.
Here, Groch alleged that his injuries were caused by both the recklessness of his employer GM,
and the actions of third-party tortfeasors Kard and Racine. As this case presents both common
fact patterns, it is more likely than other cases to take all possible issues into consideration and
preclude further litigation on the constitutionality of the new subrogation statute.

2. The Court should review the statute of repose because the Court has never
specifically analyzed a statute of repose for products liability.

The Court should review the statute of repose at issue here because the Court has never
specifically analyzed a statute of repose for products liability. While the Sheward Court
mentioned several statutes of reposg—including one for products liability—it alsc broadly struck
the entire law because the Court found that its adoption violated the single-subject clause.
Neither at the time of Sheward, nor at any other time, has this Court analyzed in detail a statute
of repose for a cause of action in products liability. Earlier cases dealing with statutes of repose
deal exclusively with either medical malpractice, e.g., Richards v. St. Thomas Hospital (1986),
24 Ohio St.3d 27, Mominee v. Scherbarth (1986), 28 Ohio St.3d 270; Hardy v. Vermeulin
(1987), 32 Ohio St.3d 45; Gaines v. Preterm-Cleveland {1987), 33 Ohio St.3d 54, or liability
from improvements to real property by architects and builders, e.g., Sedar v. Knowlton
Construction Co. (1990), 49 Ohio St.3d 193; Brennaman v. R M.I. Co., 70 Ohio St.3d 460, 1994

Ohio 322. The Sedar Court compared and contrasted statutes of repose for medical malpractice



(disapproved) and builders (approved), implying ihat the constitutionality of such statutes
depends on the nature of the claim. 49 Ohio St.3d at 197-200. And, while Brennaman overruled
Sedar, the point remains that statutes of repose can have different effects for different causes of
action, so the constitutionality of such laws might turn on the cause of action involved.

The Court should take this opportunity to analyze for the first time a statute of repose in the
context of a products liability claim.

ARGUMENT

At this stage, the only issue is whether the Court should review these questions, and the
State urges the Court to do so. But further, as the brief preview below demonstrates, the State
urges the Court to answer these questions in favor of the constitutionality of the statutes.

A. The new subrogation statute corrects all of the constitutional infirmities found in the
statute analyzed in Holefon.

The Holeton Court found three constitutional infirmities in former R.C. 4123.931. The ﬁr.st
was that the provisions for estimated future values placed all the risk for overestimated future
expenditures on the claimant. The second was that the entire amount of a settlement was open to
subrogation, even if it was limited by an insurance policy ceiling or some other cap and does not
represent a double recovery. The third was that it treated differently plaintiffs who tried their
cases and those who settled. The General Assembly addressed and corrected all three of these
infirmities in revised R.C. 4123.931.

Respondent State of Ohio’s Proposition of Law No. 1:

The new subrogation statute does not violate the takings provision of Section 19,
Article 1 of the Ohio Constitution.

Tort cases based on a workplace injury often result in a lump-sum judgment long before the

last workers’ compensation payment is made, making it difficult to determine the subrogation
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amount to set aside for potential future payments. Under former R.C. 4123.931, the entire risk
for overestimated future workers’ compensation was placed on the claimant, and the Holeton
Court held that to be an unconstitutional taking. 92 Ohio St.3d at 125.

The General Assembly corrected the problem in two ways. First, the new statute provides
a formula that guarantees some part of the judgment for the claimant, free of any subrogation.
Second, the amount of estimated future benefits may be placed in an interest-bearing trust
account from which the claimant makes reimbursement to the subrogee as benefits are paid.”
R.C. 4123.931 (E) and (F). Any remainder after all benefits are paid belongs to the claimant.
R.C. 4123.931(E). The claimant no longer risks losing overestimated future benefits.

Respondent State of Ohio’s Proposition of Law No. 2:

The new subrogation statute does not violate the due process provision of Section
16, Article I of the Ohio Constitution.

The Holeton Court also found former R.C. 4123.931(D) unconstitutional because it made
all settlement proceeds subject to subrogation, even if no double recovery occurred. 92 Ohio
St.3d at 125-126. In other words, under the former statute, in some situations the claimant had to

- disgorge funds unrelated to reimbursable compensation or medical bills. The General Assembly
remedied this by creating a formula under which both the claimant’s and statutory subrogee’s
interest in the damages owed by the third-party tortfeasor are determined. (R.C. 4123.931(B))
(settlements); (R.C. 4123.931(D)) (awards following trial). |

The formula set forth in revised R.C. 4123.931 ensures that the statutory subrogee is only
reimbursed from amounts that constitute an impermissible double recovery. It also ensures that

the claimant will always receive some amount of his judgment or settlement that is not subject to

? The trust fund concept enacted in division (E) was modeled in part after the Minnesota statute
cited with approval in Holeton. See Minn. Stat. 176.061(6).
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subrogation, and the subrogee will always receive some amount towards reimbursing its
workers’ compensation outlay. If the parties find that the statutory formula works an injustice,
“the net amount recovered may instead be divided and paid on a more fair and reasonable basis
that is agreed to by the claimant and statutory subrogee.” R.C. 4123.931(B).

Respondent State of Ohio’s Propoesition of Law No. 3:

The new subrogation statute does not violate the equal protection clause in
Article I, Section 2 of the Ohio Constitution.

Finally, Holeton held that the original statute violated equal protection because it treated
those who try their cases differently from those who settie.’ 92 Ohio S$t.3d at 132. The General
Assembly specifically dealt with that issue by applying the formula under which the claimant’s
and statutory subrogee’s interest in the damages to both settlements (R.C. 4123.931(B)) and
awards following trial (R.C. 4123.931(D)). Thus, claimants who go to trial and those who settle
are subject to exactly the same formula for determining the proportion of a judgment or
settlement that is subject to subrogation.

The General Assembly, by enacting the new subrogation statute, corrected the prior
constitutional infirmities found in the old law by the Foleton Court. Revised R.C. 4123.931 does
ndt violate Sections 2, 16 or 19 of Article I of the Ohio Constitution.

B. The new statute of repose does not violate the Ohio Constitution.
The current statute of repose for products liability does not violate the Ohio Constitution

because it corrects the defects previously found in statutes of limitations and also because

? Some claimants also assert that the new subrogation statute violates equal protection because it
treats persons injured on the job differently than those injured elsewhere. The Holeton Court
held that this distinction was rational and constitutional. “[E]qual protection does not require
the General Assembly to pass a valid collateral-benefits-offset statute covering tort claims in
general before it can enact a workers’ compensation subrogation statute.” 92 Ohio St.3d at 132.

12



products liability carries with it issues not necessarily present in previously-analyzed statutes of
repose for medical malpractice or improvements to real property.

Respondent State of Ohio’s Proposition of Law No. 4

The new statute of repose does not violate the open courts provision or the due
process and remedies clauses in Article I, Section 16 of the Ohio Constitution.

The new statute of repose for products liability, R.C. 2305.10(C) and (F), does not violate
open courts, due process or right to a remedy for at least two reasons. First, a statute of repose for
produets liability, unlike that for medical malpractice, does not deny a remedy for a vested cause
of action, but bars the action before it ever arises.' See Sedar, 49 Ohio St.3d at 199-203;
Brennaman, 70 Ohio 8t.3d at 468-69 (Moyer, C.J., concurring in part and dissenting in part); but
sec Brennaman, 70 Ohio St.3d at 466. And, also unlike medical malpractice, a statute of repose
for products liability does not cut off all recourse for the injured plaintiff, but only the liability of
one potential defendant. The injured party still has remedies under workers’ compensation,
premises liability, and other possible tort remedies. Indeed, uncodified sections of $.B. 80
specifically state that the section is “not to affect civil actions against those in actual control and
possession of a product at the time that [it] causes an injury . ...” § 3(C)(8) S.B. 80.

Respondent State of Ohio’s Proposition of Law No. 5:

The new statute of repose does not violate the takings clause in Article I
Section 19 of the Ohio Constitution.

Similarly, the statute of repose does not violate the takings clause, because, as explained
above, a vested right has not accrued when a statute of repose is applied to a products liability
case. The cause of action s denied before it occurs. With no vested right, no taking occurs, so the

takings clause is not violated.

* The only exception might be for those cases potentially subject to retroactivity, discussed
below.
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Resno_ndent State of Ohio’s Proposition of Law No. 6:

The new statute of repose does not violate the equal protection clause, in Article 1,
Section 2 of the Ohio Constitution.

In the absence of a fundamental right or a suspect class, the Ohio General Assembly need
have only rational grounds for a legislative distinction that “impinge[s] on mere economic
interests.” Fabrey v. McDonald Village, 70 Ohio St.3d 351, 353, 1994-Ohio-368; accord Sedar,
49 Ohio St.3d at 203. Here, no suspect class or fundamental right is involved; the only right is to
an economic recovery. The General Assembly had several rational reasons for treating
differently those injured before and after the expiration of a statute of repose. As uncodified
sections of S.B. 80 explain, the law recognizes that 1) after the delivery of a pro;iuct, the
manufacturer lacks control over it, over uses made of it, and over the conditions under which it is
used; 2) it is more appropriate for the party or parties who have had control over the product over
the intervening time to be respo;lsible for harm caused_by it; 3) a manufacturer is disadvantaged
in that more than ten years after the delivery of a product, it is difficult or impossible_ for a
manufacturer to locate reliable evidence regarding its design and production; and 4) it is
inappropriate to apply current legal and technological standards to products manufactured many
years prior to a product liability claim. § 3(C)(3)-(6) S.B. 80.

Respondent State of Ohio’s Proposition of Law No. 7:

The new statute of repose does not violate the ban on retroactive laws, in Article
II, Section 28 of the Ohio Constitution.

In most applications, the new statute of repose will not be applied retroactively, as in most
cases both the injury and filing of the claim will have occurred either before or after the effective

date of the statute. In a few cases, the injury will have occurred before April 7, 2005, but the
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claim will have been filed afterwards. In those cases, the statute might be applied “retroactively,”
but only in the sense of measuring relative to the injury.

“A law may be applied retroactively if (1) there is an express legislative intent that it do so
and (2) it affects a remedial, not substantive, right.” State ex rel. Romans v. Elder Beerman
Stores Corp., 100 Ohio St.3d 165, 167, 2003-Ohio-5363, citing Var Fossen v. Babcock & Wilcox
Co. (1988), 36 Ohio St.3d 100. In this case, the new statute of repose satisfies both conditions for
those cases at issue. Section 2305.10(F) of the Revised Code states that the law is to be applied
to “any civil action commenced on or after the effective date of this amendment . . . regardless of
when the cause of action accrued . . . .” Thus, for a case in which the injury occurred before
April 7, 2005, but filed after that date, the General Assembly expressly intended the statute to
apply retroactively. However, R.C. 2305.10(F) also states that it “shall be considered to be
purely remedial in operation and shall be applied in a remedial manner . . . .” Thus, the statute is
mtended to be retroactive and remedial for the small class of cases in which the injury occurred
before, but the case was filed after, the effective date.

CONCLUSION
For the above reasons, the Court should answer the questions certified by the district court,

and should uphold the constitutionality of the challenged statutes.

Respectfully submitted,
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Case 3:06-cv-01604-JGC  Document 33  Filed 10/11/2006 Page 1 of5

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

DOUGLAS GROCH, et al,, : Case No. 3:06-CV-1604

PlaintifTs, |

V8. . Judge JAMES G. CARR

GENERAL MOTORS :
CORPORATION, et al.,

Defendants.

ORDER

There are issues of Ohio law that may be determinative of the present case and for
which there is no controlling precedent in the decisions of the Supreme Court of Ohio..
Therefore, this Court finds it appropriate to certify questions of Ohio law t'o the Supreme
Court of Ohio.

A, NAME OF THE CASE AND NAMES OF ALL PARTIES

The name of this case is Douglas Groch, et al. v. General Motors Corporation, et

al. case number 3:06-CV-1604. The parties in this case are: Plaintiffs Douglas Groch

and Chloe Groch versus Defendants General Motors Corporation, Kard Corporation and
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Racine Federated, Inc. The Attomey General of Ohio is a party for purposes of
defending the constitutionatity of the Ohio statutes at issue.
B. BRIEF STATEMENT OF FACTS

The Amended Complaint alleges the following: Plaintiff Douglas Groch
{(“Groch™) was injured on March 3, 2005 when the trim press_he was operating came
down on his right arm and wrist, At the time of his injury Plaintiff Douglas Groch was
acting in the course and scope of his employment with Defendant General Motors
Corporation. The trim press that he was using was manufactured by Defendants Kard
Corporation and Racine Federated, Inc.

Groch bought an action in the Court of Common Pleas, Lucas County, Ohio
seeking damages from Defendant General Motors Corporation (“GM”) based on a theory
of employer intentional tort and from Defendants Kard Corporation and Racine
Federated, Inc. (respectively, “Kard” and “Racine™) based on a theory of product liability.
Plaintiff Chloe Groch (*“Chloe™) sought damages for loss of consortium.

The action was removed to federal court by GM. Federal jurisdiction is based on
28 U.S.C. 1332 because there is diversity between the Plaintiffs and the Defendants, and
the amount in controversy exceeds $75,000.00.

GM has asserted a subrogation interest in Groch’s recovery for its payment to him
of workers® compensation benefits. Groch asserts that the Ohio statutes granting GM
subrogation interests—R.C. 4123.93 and R.C. 4123.931—are unconstitutional. To fully
adjudicate this matter and determine the rights and liabilities of each party, this Court
needs a determination by the Ohio Supreme Court regarding the constitutionality of the

statutes under the Ohio Constitution. The Supreme Court of Ohio has not yet had
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opportunity to issue a decision on the constitutionality of R.C. 4123.93 and R.C.

4123.931, passed as Senate Bill 227 and made effective in April 2003. Therefore, this

Court certifies questions 1 through 3 to the Supreme Court of Ohio.

Kard and Racine assert that they are immune from liability based on the statute of

repose for products liability claims provided at R.C. 2305.10. To fully adjudicate this

matter and fully determine the rights and liabilities of each party, this Court needs a

determination by the Ohio Supreme Couwrt regarding the constitutionality of the statutes

under the Ohio Constitution. The Supreme Court of Ohio has not yet had opportunity to

issue a decision on the constitutionality of R.C. 2305.10, passed as Senate Bill 80, and

made effective in April, 2005. Therefore this Court certifies questions 10 through 14 to

the Supreme Court of Ohio.
C. THE CERTIFIED QUESTIONS
1. Do the statutes allowing subrogation for workers® compensation benefits, R.C.

10.

11.

12.

13.

4123.93 and 4123.931, violate the takings clause, Article I, Section 19, of the
Ohio constitution?

Do R.C. 412393 and 4123.931 violate the due process and remedies clause,
Article I, Section 16, of the Ohio constitutton?

Do R.C. 4123.93 and 4123.931 violate the equal protection clause, Article I,
Section 2 of the Ohio constitution?

Do R.C. 2305.10(C) and (F) violate the open courts provision of the Ohio
Constitution, Article I Section 167

Do R.C. 2305.10(C) and (F) violate the takings clause, Article I, Section 19, of
the Ohio constitution?

Do R.C. 2305.10(C) and (F) violate the due process and remedies clause, Article
I, Section 16, of the Ohio constitution?

Do R.C. 2305.10(C) and (F) violate the equal protection clause, Article I, Section
2, of the Ohio constitution?
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14. Do R.C. 2305.10 (C) and (F} violate the ban on retroactive laws, Arlicle II,
Section 28 of the Ohio constitution?

D. COUNSEL FOR THE PARTIES
Counsel for each party is provided below:

Kevin J. Boissoneault

Bonnie E. Haims

Russell Gerney

GALLON, TAXACS, BOISSONEAULT & SCHAFFER CO. L.P.A.
3516 Granite Circle

Toledo, OH 43617-1172

(419) 843-2001

Counsel for Plaintiffs

JIMPETRO
Ohio Attormey General

Elise Porter

Assistant Attomey General

Workers Compensation Section

150 E. Gay Street, 22™ Floor

Columbus, OH 43215

(614) 466-6730

Counsel for Attorney General of the State of Ohio

Kimberly Donovan

KERGER & ASSOCIATES

33 S. Michigan Street, Suite 100

Toledo, OH 43604

local Counsel for General Motors Corporation

Patrick N. Fanning

David C. Vogel

Dan E. Cranshaw

LATHROP & GAGEL.C,

2345 Grand Boulevard Suite 2800
Kansas City, MO 64108-2684

(816) 292-2000

Counsel for General Motors Corporation

Robert H. Eddy

Anna S. Fister
(GALLAGHER SHARP
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420 Madison Avenue, Suite 1250

Toledo, OH 43604

(419) 241-4860

Counsel for Kard Corporation and

Racine Federated, Inc. National/Kard Division

E. MOVING PARTY

The Plaintiff Douglas Groch is designated as the moving party.

s/ James G. Carr

Hon. James G. Carr
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Lo SR BRERE
COMMON PLEAS COURT - Mmooy s

WASHINGTON COUNTY, OHIO . g
e ' - WASHINGT 12 CO. OHIQ

Jeft McKmlcy

Plaintiff S CaseNo.050T122 .
. ) . -,.. "-':'\.. .'r
S T : -JudchdLanc ‘\
Ohio Workers Comp Burean - R : C o
" Defendast - -t DBCISION
: (On Motion of Plaintiff for
Smnmaryludgment)

---------------------------

---------------------------------------------------------

T’hc ‘above styledaoﬁon was ccmmencad in thm Court by thc ﬁlmg of a Complamt for h

: chlamtory Reliefon April 1 1; 2005 Thc Plamtlﬂ" is parlmpatmg in Ohm s Workers’

Compensahon Fund bqu‘tue. of awo:rk mlatcd aocadent that occm'md m East Lwerpool, 01110, g k

July 13, 2003, The Plamtlﬂ' has been dctm’mmod to bﬂ ehgﬂ:le for Workers’ Compwsaton

L hmeﬁts, and has: beenrece;mng beneﬁts for medlcal sxpenses and loss of i mcome ‘The Plamtlff

: agamst his empl

N _also bmught two ?[m il sults as a:result of the mcxdent of July 13, 2003, I-Ie brought one. smt

for mtentmnal tort, wh.lchWas suhsequently dizmissed. He also bmught a - 2

s 'mnt agamst the éwner of thqpremses on whmh tus .mjury occurred bqsed on wo]atmns of the

_ -_'freqlienter statutcs Thc Plamhﬂ’ Bertled hls claam agmnst the premlses owner for a nonﬁdentlal —."'3 .

v

‘amount. , R "

', The Dcfcndant in thls case, thc Ohio Bureau of Workars Compensatlon, clau:ns anght of

: .subrogatlon undcr Sectmn 4123 931 OR. C ﬂ'om ﬂKc Plamhﬁ’s scttlm‘nent proccads 'Ihe .
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. Plaintiff asserts that the aforesaid statute granting the Defendant the right of subrogation to his
settlemenf claims is uﬁconstitutioﬁal.
The Plaintiff ﬁleq_ his Motion for Summary Judgment on November 14, 2005. On
November 17, 2005, 1'115: Assignment Commissioner gave notice of a Non-Oral Hearing for -
December 12, 2005, 'Ihereaﬁer, the Defendant umcly filed a Response to the Plaintiff's Motion
for Summary Judgment on Nov&mbcr 28, 2005. The Plaintiff filed a Reply to the Defendant’s
Brief in Opposition on December 2, 2005: Inan unrelategl matter, the Defendant filed for leave
to file a Motion for Summary Judgment on N(;vember 28, 2005. The Court, by Entry of
" Novembex 29, 2005, granted the Defendant’s leave to file a Motion for Summary Judgment.
However, the Defendant has not filed for Summary Judgment to date. The parties have advised

the Court that they desire the Court to consjder first the issue of the constitutionality of the.
underlying statute. If the statute is found to be constitutional, then the Defendant wiil file for
Summary Judgment. If the Court determines the statute o be monsﬁtﬁﬁonal, the matter will be
appealéd and will ultimately be decided by either the Washington County Court of Appeals or the
Ohio Supreme Couzt.

The factual background of the Plaintiff*s receipt of his injury does not appear to be in
dispute by these parties. Both parties have stated the factual background in the Memorandums
filed herein. Tt appears to the Court that it is uncontroverted that on July 13, 2003 the Plaintiff,
Jeff McKinley, fell v;rhile he was working inside a furnace or boiler hﬁpper at the Von Roll
America, Inch aste Technologies facility in East Liverpool, Ohio. As a direct result of this fall,
the Plaintiff was left hanging insirie a cone shaped receptacle where he received severe bums to

" his legs and other parté of his body_. At the time of the iﬁjury to the Pléii_lﬁﬂ', he was einployed by .

Page2 of 6
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Safway Services Inc. The Plaintiff is a carpenter who builds scaffolding for a living. At the time
of his fall, he was cngaged ix erecting scaffolding in various applications at the aforesaid
location. '

As noted above, the Plaintiff initially sued his employer on an intentional tort. However,
this suit was subsequently dismissed without payment of any monies to the Plaintiff. His
-employer was a state fund employer. Safway is not a self insured mployer forthe purposes of
Workers” Compensation. The Plaintiff a_lso sued Von Roll America, Inc. His claims against this
company were settled out of court for an undisclosed amount of money. There was no jury trial.
Therefore, no jury has determined what are the Plaintiff’s econotnic and non-ecogomic losses,

As of November 22, 2005, the Warkers” Compensation Bureau had paid compensationin
 the amount of $398,303.17. ($57,7 88.43 on Plaintiff's Workman's Compensation claim;
$340,514.74 has been paid fpx; the Plaintiff’s medical benefits.) The Bureau estimates futare
benefits that it will pay to the Plaintiff to be $487,505.39 and ciaims a statutory lien upon the
éctﬂement proceeds against the Plaintiff in the amount of $885,808.56. The Plaintiff claims ﬂ:at
by virtue of Section 4123.93 and 4123.931 O.R.C. it is subrogated to the rights of the Plaintiff
 with respect to past, present, and estimated future payments of compensation benefits. Under the
present Ohio statute’ the Burean of Workers® Compensation (herein after referred to as BWC)
hasan antpmatic right of subrogation against a third party for the benefits of an injured worker

who is receiving Workman’s Compensation benefits. This statute has been written and rewritten

14123.931 O.R.C.
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sevcrai times. Prior statutes have twice been held unconstitutional by the Ohio Supreme Court.”?
The BWC was first given a right of su_bm gation when the State of Ohio enactod Section 4123.93
(B) O.R.C. in 1993. This Section of law was amended in 1995, when the subrogation rights of
the BWC were divided into Sections 4123,93 and 4123.931 O.R.C. The 1993 statute as an;endcd
in 1995 was declared unconstitutional by the Ohio Supreme Court in the Holeton decision -
(;S'up?.’tt.l). The Co1-zrt found that the 1995 amendments were ﬁpt :ratlonally related to their purpose,
and they operated to reduce a Plaintiff's tort recovery irrespective of whether a double recovery -
had actually occmred. The Court went t-)n to holﬁ that due process permits deductions for
collateral benefits only to the extent that the Ioss for which the collateral benefit compensates is
acfually included m the award.® The Supreme Court also noted that a statute that requires a
_claimant to reimburse the Bureau for fiture benefits that the claimant may niever receive is
constitutionally flawed and violates the equal protection clause of the Ohio Constitution, Clanse
16 requiring every person for an injury done to have remedy by.due course of law and Section 19
the taking clanse of Article I of the Ohio'Constituﬁon,‘ |
Upon holding the 1995 amendments unconstitutional, the law of Ohio reverted to the
statute as enacted in 1993. The Ohio Supreme Court considered this statute in 2004 and also

held it unconstitutional. The Supreme Court held that under the rational relationship test, and for

the reasons stated in Holeton, R. C. 4123.93 is unconstitutional because it precludes claimants

“Holeton v Crouse Cartage Co,, (2001), 92 Ohio St.3d, 115, 2001-Chio-109; and
Modzelewski v Yellow Freight Sys., Inc., 102 Ohio St,3d 192, 2004-Ohio-2365

~ 3Hol eton v Crouse Cartage Co., (2001), 92 Ohio St.3d, 122, 2001-Ohio-109
“Holeton v Crousé Cartage Co., (2001), 92 Ohio St.3d,123, 2001-Ohio-109 -
Pagedof 6
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who are partips to actions against third party tort feasors from showing that their tort recovery or
portions thereof, do not duplicate their Workers® Compensation recovery and, thcr.efore, do not
represent a double recovery.’
The present statute was enacted by the State of Ohio in 2003I. The present statute
modifies the premous statutes. The issue presented in the instant case is whether or not these
.modlﬁcatmns satisfy thc requirements of the Holeton decision. In the instant case, both parues
agree that the BWC's right of subrogation is now determined by mathematical formula. In fact, -
.in its Reply Brief, the BWC sets forth a detailed example of how the mathmnaﬁcﬁl formula will
work. The present statute requires jurors to delineate by interrogatory economic from non- |
economic damages. This would clearly give some basis for determining what ammmf of an
_award was subject to subroglaﬁon by the BWC. However, the statute is cnﬁrcly silent as to how
or what are economic or non-economic damages when a case is settled withouf a jury. Public
policy of Ohio has always strongly encouraged the settleinept of law suits in the interest of
judiciai economy. The Plaintiff maintains ﬂla:t his settlement was not for the full amount of his
darnages, but was rather a compromised settlement. There is no provision in the present statute
for the Plaintiff to show that thers was no double recovery. Under the present statute and the
mathematical formula, his settlement monics will essentially be tied up until he dies. Any
remains will go to the benofit of his estate. This, in effect, is a complete taking'of a Plaintiff’s
property with_out due process of law. The sui.nrogaﬁon interest defined in the present statute
includes pasf, present, and estimated future payments of compensation, including medical

bepefits and rehabilitation costs. Tt appears that the State of Ohio is taking property from this

*Modzelewski v Yellow Freight Sys., Inc., (2004) 102 Ohio St.3d 196, 2004-Chio-2365
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Plaintiff for damages which he may never ever incur, They are now estimating or guessing as to
what future benefits will be. Courts have long held evidentiary matters to a standard of proof of
a preponderance of the evidence in civil matters. There is no opportunity in this case to
determine future Bmeﬁts other than by mathematical formula.

The present statute assumes that there will be a double recovery in a settlement and
provides no provisions wherebj parties can actually go into a court‘ of law and litigate tﬁe amom:xt
of the rccovery'and Wi'.lat is an actual fair award for all economic and non-economic losse_s, and
what is a fair award for past and fature injuri.cs. ‘ |

In this Court’s view, perhaps Pogo was right when he stated that, “T have seen the enemy
and they is us.” Maybe we have now arrived at 1984, 21 years later than predicted. Prior to the
_ State of Ohio taking any citizen’s property, that citizcn_shnuld be entitled to due process that
involves a full and fair hearing, not 2 mathematical formula. The citizen’s right to the enjoyment
of theif property should be i:rotected by the State, not confiscated by the State and subject to the
cit_izeﬁ going to the State every six months to beg for a partial payout of his or her monsy or
actually dying before receiving compensation for injuries received. It appears to this Court that
the present statute is unconstitutional for the reasons set forth in the Holeton case (supra). The

present statute does violate article I, and Sections 216 and 19 of the Ohio Constitution.

- Judge Ed Lane

DATE:

c Attorney Beausay
Attorney McGee
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: FILED
' . GLERK OF COURTS
COURT OF COMMON PLEAS .
WASHINGTON COUNTY, OHIO 3§ AN 17 MM & 44
Jeff McKinley . WASHINGTON CO..0HI0
Plaintiif : Case No. 05 0T 122
Vs, : Judge Lane

Ohio Bureau of Workers® Compensation
Defendant
JUDGMENT
This case is befors the court on plaintiff’s motion for summary judgment filed
November 14, 2005, For the reasons set forth in the court’s decision datcd December 27,
2005 (attached), plaintiff’s motion for summary judgment is hereby sustamed The

decision renders moot all other issues before the court. Judgment for plaintiff. Costs to

defendant. This is a fina] appealable order.

NOTICE TO CLERK'S OFFICE:
. FINAL APPEALABLE ORDER
Approved: .
- VN
Lo T s N E L
. Jeffrey Beausay -
Counsel for Plaintiff -

WMJ i é’ AP B
Jonathon L. McGee - §

" Special Counsel for Defendant "'/_"’ ‘a“"7
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IN THE COMMON PLEAS COURT OF ERIE COUNTY, OHIO

Jody L. Forsiey, ét al, ;  CASENO: 2003 CV 646
Plaintiff . Judge Tygh M. Tone
B :
Sandusky Limited a/k/a . OPINION AND
Sandusky Athol International, . JUDGMENT ENTRY
' ... Defendant :

*;**#*a&*s*!&ﬂ*#:* uﬂ-munu**#*****************#*:u:n***n**********nw*

Qn g;tober 24, 2003, Fomey filed complaint alleging wrongful death. Sandusky
Limited-answered the complaint on November 14, 2003. Defendant filed a motion for
summary judgment on August 4, 2005, and it was denied on Febru;*.ry 1, 2006. On April
13, 2006, Defendant Sandusky Limited filed Motion for Summary Judgment regarding
the worker's compensation lien. Plaintiff filed a memorandum in support of the Motion
on May 26, 2006.The ;jefenda.nt’s Motion for Summary Judgment regarding the worker’s

compensation lien 15 granted.

—————

. ,.___._., : L FACTS
Plamtlﬁ“ Judy Forney’s husband Rolland was seriously mjured and died as a result
oﬁ*orkplace exposure to hazardous, toxic, carcinogenic substances which allegedly
qapse__d him to contract cancer. The Bureau of Workers’ Compensation ("BWC") has

.1 1T eifledall Workers” compensation benefits to Mrs. Ferney and her family. Defendant e




Defendant moves the Couﬁ for Summary Judgment. 'I_'he defendant argues that
ORC §4123.931 is uncongtitutional because it could mean that Sandusky Limited would
pay twice for this particular ¢laim, and the law generally bars an insurer from subrogating
against its own insured. Specifically, defendant asserts that Section 35 of Article I of the
Ohio Constitution has been violated. Defendant argues that the entire purpose of the
benefits purchased ﬁém the BWC were to protect against Liability for claims of this

pature, dnd if thie BWC recovered a double recovery as it attempts to do, it would resuit

in an excessive fine, and would deprive Sandusky Limited of the benefit of its contract

with the BWC In ﬂ:'le altcmatwe, defendant argues if the statute is constitutional,

Sandusky Limitedis not a 'th:.rd party” under the terms of the stanrte, and would be
entltled toa complete setoff for any amounts already paid to the BWC.
Plamtlﬁ' rephad to Defendant’s Motion with a Memorandurn in Support. Plaintiff

teaches the same conclusion as Defendant reaches, however this is done through a
differeiit analysis. Plaintiff argues that the revision of R.C. §4123.931 constitutes an
unlawful takmg of property without due process of law. They assert that the legislation
unrgsongb_l&urfien_s_ the injured worker. Plaintiff also argues that the statnte favors
_qm-s; who ’tr);theucascs to the detriment of those who settle; assuming a double recovery
and subpgatﬁ@igﬁt an injured employee. The plaintiffs make a distinction between
two recoveries and a double IECOVEry, as Iwo separate recoveries can in many cases be

msufficient to make a party whole. Plaintiffs further argue that the statute

'_r.--‘iunconsututmna.lly extmgmshes the recovery of a dead worker’s famﬂy Plaintiff further

S *Efguesm&éﬁmte still violates Sections 2, 5, 16, and 19 of Article I of the Ohio

- Jp— i r—

s Consumn,_Secnona 34 and 35 of Article IT, as well as the Equal Protection Clause of _ __,_._
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the Fourteenth Amendment. The Plaintiff further argues that the statute is
unconstitutional because it unfairly groups together employer-intentional tort victims in

with negligent tort victims under the guise of preventing double recovery.

1. LAW AND ANALYSIS
“A summary judgment motion is made on the grounds that there is mo genuine
issue as to any material fact and that defendant is entitled to judgment as a matter of law
as shown by the pleadings. .-served and filed therewith.” 1 Civil Practice Section 3,65,

The principle functmn of Qhio Rulc of Civil Procedure 56 is to enable movement beyond

e bt o ew———e

allegations in the plzadmgs and to analyze the evidence so as to ascertain whether any
actual need for ah‘ial.e:gists_ Smith ¥, Mayfield (1989), Ohio App. LEXIS 4039. When 2
motion for summary ju&gxnépt is made and supported as provided in the rule, an adverse
party may not rest upon the mere allegations or denials of his pleadings, but his response
must set forth spééi‘ﬂc facts showing that there is 2 genuine issue for trial. Id.

The appropriate rendering for a motion of summary judgment is determined by a
tripartite demonstration:
1) Thereisno geuume issne as to any matcnal fact;
" 2Y Theioving party is entitled to judgment as a matter of law; and
3) Reasonable minds can come to but one conclusion, and that conclusion is
" adverst to the party against whom the motion for summary judgtuent is made,
“who is entitfed to have the evidence construed most sirongly in his favor.

See, Harless, et al v. Willis Day Warehousing Company. Inc., et al (1978), 54 Ohio St. 2d

- -54-;..- L LTI

DR C §4123 931 wolates Ohm Const. art. I, Sections 16 and 19 because, in

e i i 1 t——— T [ ek
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.som&cunumstances,.ltacts to reduce an individual’s tort recovery m‘especnve of whether
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a double recovery has actually occurred. Holeton v. Crouse Cartage, (2001) 92 O.S. 3d
115

Under an equal protection analysis, the challcﬁged statute will be upheld if the
classification bears a rational relationship to a legitimate governmental interest or if
reasonable grounds exist for drawing the distiniction. Id.

Ohio Rev. Code Ann. § 4123.931(D) essentially creates a presumption that a
double recovery occurs whenever a claimant is permitted to retain workers' compensation
and tort recovery. Claimants who fry their tort claims are permitted to rebut this
presumption, while claimants who settle their tort claims are not. Such disparate
treatment of claimants who settle their tort claims is irrational and arbitrary because there
are situations. where the claimants' tort recovery is necessarily limited to amounts that if
retained along with workers' compensation cannot possibly result in a double recovery.
1d.

Section 35 of Article II of the Qhio Constitution expressly provides: “For the
purpose of providing cdmpensation to workmen and their dependents, for death, injurics
or occupational disease, occasioned in the course of such workinen's employment, laws
ma-y be passed establishing a state fund to be created by compulsory contribution thereto
by employers, and administered by the state, determining the terms and conditions upon

~which payment shall be made therefrom. Such compensation shall be in lieu of all other
rights to compensation, or damages, for such death, injuries, or pccupational disease, aﬁd

any employer who pays the prediium or compensation provided by law, passed in

accordél;éé hcrcwiﬁ;, shall not be liable to respond in damages at common law or by

statute for sucti death, injurdés or occupational disease.”
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“The statutory subrogation right of recovery applies to, but is not limited to, all of
the following:
1.
2.
3. Amounts recoversble from an intentional fort action.”
QR.C. Amn. § 4123.931 ()).

The amount of damages recoverable by civil action in the courts for death caused
by the wrongful act, negloct, or default of another, shall not be limited by law. Oh. Const,
Ant. 1, § 19 (a).

“Under the collateral source rule, benefits in the form of diminished wages,
teceived by a plaintiff from his employer during the period he is not able to work because
of a tort-feasor's negligent act, are collateral benefits and are not admissible on the issue
of damages. However, if the tort-feasor claims that benefits received are not collateral but
are direct benefits, the burden of establishing that such benefits are direct benefits, and
therefore admissible on the issue of ’damages_, is on the tort-feasor.” m. r v. Webber,
(1970), 23 Ohio St. 2d 104, at Syllabus 3.

The government cannot take property in an arbitrary or unreasonable mammer,

such as withholding due process of law or providing just compensation. Grigb v. Dept. of

Liquor Control (1950), 153 Ohio St. 77, 82.

Interest earnings are protected property rights, because interest follows principal.
Phillips'v. Washington Legal'Fqggfiat_ion'(IQQS), 524 U.S.156.

The parameb;rs of an intentional tort are as follows: 1. An intentional tort is an act

committed with the intent to injure another, or committed with the belief that such injury

- R e T
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is substantially certain to occur. 2. The recexpt-of workers compensation bencﬁts does

A e ot sy s

| not preclude an employee or hls representahve fmm pursumg a common-law action for

dmnages against his employer fbr an mtentlonal tort 3 An employer who has been held

liable for an intentional tort ié-_hbl_ta entltled t:)-; ;é't]:iff of the award in the amount of

au el

dlstmcnan between employers injured within the

A T el i

scope of employment and‘ th(a‘s‘e:i“ﬁjured butszde of the: scope, and punishes those injured-

: | in the course and scnpesof then'
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thereby delineating the different types of damages awardmg and in essence rcbuttmg the

Holeton, supra, the Court finds that Chio Rcwsed Code §4123 931 as amended by Senate

Bil 224, effective April 9, 2003, is uncnusutuuonal.

It is therefore ORDERED, Anmﬁéim AND l‘)’ﬁékﬁm that the Motion of

i

Defendant Sandusky Lmuted for Summazjz Judgmem 1s grante& pursuant to Ohio Civil
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IN THE COURT OF COMMON PLEAS OF LUCAS COUNTY, OHIO

Erica E. Fry, - *
Plaintif, * Case No. Clog-2471

v. % OPINION AND JUDGMENT ENTRY

*

Suwrf City, Inc., et al, Hon. Jack Zouhary

Defendants. *

This matter is before the Court on the cross motions for summary judgment filed by
. Plaintiff Erica E. F‘ry-énd Defendant Ohio Pureau of Workers' Compensation (“Bureau")._ _

Upon review of the parties’ respective pleadings and briefs, the evidence presented,
the arguments of counsel presented at a hearing on March 6, 2006, and the applicable law,
the Court denies Plaintiff's Motion for Summmary Judgment aﬁd grantsthe Bureau's Motion-
for Summary Judgment. |

INTRODUCTION

The issue presented by both summary judgment motions is the constitutionality of
R.C. 4123.93 and 4123.931 (the Ohio workers' compensation subrogation statute) as
enacted by the 124™ Ohio General Assemi:lyin 2003 Sub.S.B. No. 227 (S.B. 227), effective

April g, 2003, This statute ereates an independent right of recovery in favor of statutory
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subrogees against third parties. The statutory subrogee is subrogated toa plamtlff‘s rights
against third-party tortfeasors with respect to past, present,and estimated future payments
of workers' compensation benefits. |

The changes enacted to R.C. 4123.931 in S.B, 227 were in response to the Ohio
Supreme Court's decision. in Holeton v. Crouse Cartage Co.,' which held that former R.C,
4123.031 violated Sections 2, 16, and 19 of Article I of the Ohio Constitution. While the
Holeton Court found the prior subrogation statute unconstitutional, it also opined that a

subrogation statute does not violate Section 35, Article II of the Ohio Constitution (the

Workers' Compensation provision) and, therefore, the legislature may constitutionally

enact a subrogation statute.®
Fry alleges that the new statute violates Sections 2, 16, and 19 of Article I of the Ohio

Constitution and the Equal Protection Clause of the Fourteenth Amendment to the United

" States Constitution and asks the Court to grant summary judgment against the Bureau and

find that the workers' compensation subrogation statute is unconstitutional.
The Bureau asks the Court to find that the workers' compensation subrogation
statute is constitutional and therefore enforceable against any recovery made by Pry as a

resﬂt of the instant lawsuit.

* (2001), 92 Ohio St.3d 115.

21d. at 120,




FACTS
On December 21, 2004, Fry was injured while working for Defendant Surf City, Inc.,
an ernployer participating in the state insurance fund.? The Complaint alleges that Fry's
injury resulied from an employer intentional tort committed by Surf City. At the time of

the accident, Fry was in the course and scope of heremployment, Asaresultof herinjuries,

.Fry filed a claim for workers' compensation benefits with the Bureau. The Bureau allowed

the claim, has already paid medical bills and benefits on Fry's behalf, and may pay
additional compensation and benefits in the future,
LAW AND ANALYSIS
1. Summary Judgment Standard

Civ.R. 56(C) provides that "before a summary judgment may be granted, it must be
determined that (1) no genuine issue as to any material fact remains to be litigated; (2) the
moving party is entitled to judgment as a matter of law; and (3) it appears from the
evidenca that reasonable minds can come to but one conclusion, by viewing such evidence
most strongly in favor of the non-moving party, that conclusion is adverse to the party
against whom the motion for.summary judgment is made."

' 2, Constitutional Challenge Standard
The Court recognizes that all legislative enactments enjoy a strong presurﬁption of

constitutionality.’ Further, the Court “must apply all presumptions and pertinent rules of

8 Wentzel Affidavit, at f2.
1 State ex rel. Zimmerman v. Tompkins (1996), 75 Ohio St.3d 447, 448.
§ State ex rel. Patterson v, Indus. Comm. (1996), 77 Ohio St.3d 201.

3




construction so as to uphold, if at all possible, a statute * * * assailed as unconstitutional.™
Consequently, a challenging party must prove any assertions of unconstitutionality beyond
a reasonable doubt.”
3. R.C. 4123.93 and 4123.931 (as enacted in S.B. 227) do not
' violate Sections 16 and 19 of Article T of the Ohio
Constitution,

In analyzing the prior statute, the Holeton court cited to earlier opinions ﬁﬂding that
the State of Ohio has a legitimate interest in preventing double recoveries and that "“it is
constitutionally permissible for the state to prevent a tort vietim from recovering twice.™
The Ohio Supreme Court merged its analysis of Sectipn 16 and Section 19 into one and
stated: .

"Whether expressed in terms of the right to private property,
remedy or due process, the claimant-plaintif has a
constitutionally protected interest in his or her tort recovery to
the extent that it does not duplicate the employer's or Bureau's
compensation outlay.™
Holeton then called into question two provisions of the former statirte, ultimately finding
that they violated the Constitution, The first provision found unconstitutiona] in former

R.C. 4123.931{A) gave the statutory subrogee a right of subrogatibn with respect to

- "estimated future values of compensation and medical benefits,” and the second provision

questioned was found in former division (D) regarding settlements.*

§ State v. Dorso (1983), 4 Ohio St.3d 60.

7 In re Columbus Skyline Securities, Inc. (1996}, 74 Ohio 5t.3d 495.
® Holeton, g2 Ohio 5t.3d at 121-122.

? Id. at 122,

¥ 1d.




a. Fry's reliance on Bartlet v. State of Ohio is
misplaced.

Fry argues in her motion fhat the General Asgsembly's attempt to remedy the
constitutional defects identified in Holeton came up short and that the statute remains
unconstitutional. Fry posits that under Bartlet v. State of Ohio,” the legislature cannot
require a court to treat as valid laws that were previously rendered unconstitutional by
simply re-enacting them.

Plaintiff's reliance on Bartletis misplaced. If Fry's reading of Bartletis correct, then -
the legislature could never go back to leéislation and correct prior constitutional flaws.
¥urther, Bartlet points out the "power of the legislature to validate any void or ineffectual
act is limited to such acts as it might have originally performed or authorized,"* and
Holeton recognizes that the legislature may constitutionally enact a subrogation statute. *
Thus, the legislature did not act unconstitintionally by enacting S. B. 227.

b. Reimbursementsofestimated future values are
not burdensome for claimants.

The Holeton court found that former R.C. 4123.931(A), by giving the statutory

subrogee a current collectible interest in estimated future expenditures, created a situation

‘in which a prohibited taking might occur when the statute operated not to prevent the

claimant from keeping a double recov_erjr, but to provide the statutory subrogee with a

windfall at & claimant's expense. "In ather words, R.C. 4123.931 requires [claimants] to

4 (1905), 73 Ohio St. 54.
2 1d. at 58.
3 Holeton, 92 Ohio 5t.3d at 120.




reimburse the Bureau or self-insuring employer for future benefits which the claimant may

never receive." This would happen when compensation the statutory subrogee is obligated

to pay is texminated earlier than what was estimated for purposes of determining future
values. The former statute irrationally and arbitrarily placed the risk of over-estimating
future benefits on the claimant.’

Fry argues that the new statute regarding estimated firture expenditures also

overburdens an injured worker by requiring the worker to immediately disgorge the portion

" of the recovery deemed to be estimated future expenses. Fry's counse!l stated at oral

argument that the statute also places an unreasonable burden on the worker to establish
a trust account and bear any attendant administration costs. The Court finds these
contentions inaccurate and meritless,

In S.B. 227, the legislature created a system that guarantees that any risk of
estimating future values is .not placed on a claimant. Under new R.C. 4123.931, the
statutory subrogee does not have a current colléctabl;e interest in estimated future
expenditures. The new statute does not require the claiman‘; to reimburse the statutory
subrogee for future benefits that the claimant may never receive. To accomplish this, new
divisions (E) and (F) of R.C. 4123.931 permit the claimant to establish an interest-bearing
trust account for the fqu. amount of the subrogation interest that repr;sents estimated
future payments of compensaﬁon'andbeneﬁts. If the claimant establishes a trust account,

every six months the statutory subrogee must provide a payment netice to the claimant,

“1d. at 123.

51d. at 125,




listing the amounts paid on the claimant's behalf, The claimant must then reimburse the
subrogee from the trust account in accordance withthe notice. If the s.;tatutorg.r subrogee's
duty to continue making payments is terminated, any amount that remains in the trust
account, after final reimbursement is paid to the subrogee, must be paid to the claimant or
the claimant's estate. If a claimant does not establish a trust account under division (E)(1),
the claimant must, within 30 days after receipt of funds from the third-party tortfeasor, pay
the statutory subrogee the full amount of the subrogation interest that represents firture
benefits, **

The Holeton court found that former R.C. 4123.931 was irrational and arbitrary
because it imposed the risk of liability for overestimating future expenditures upon the
claimant. The new statute removed this risk by providing for the creation of a trust account.
There is now no risk that the amount of firure benefits will be overestimated, as the
subrogee is only reimbursed for amounts actually expended up to the amount placed in
trust.

Further, the creation of a trust account does not pose an undue burden upon a
claimant, for several reasons. First, it is the cleimant's option to create the trust account;
under division (F), the claimant may elect to pay the future benefits up front. Second, even
if Fry is correct that the claimant would bear the cost bf the trust account, she has not
presented any evidence that obviates a finding that the cost would be minimal, if it exists
at all, 5o as not to present an undue burden; and new R.C. 4123.931(E)(2) authorizes the

claimant to use the interest that accrues on the trust account to pay the expenses associated

1 R.C. 4123.931(F).




with the account. Finally, once the trust account is established, the burden is on the

subrogee to submit 2 payment notice to the claimant every six months,” and the newstatute
makes no provision for reimbursement in the absence of a timely payment notice.

Fry also relies on M cKinley v. Ohio Workers' Comp. Bureau," which held that R.C.
4123.931 effects a complete taking of property without due process because it requires a
plaintiff to place all settlement monies into the trust account.” McKinley misinterpretsthe
statute, however, as division (E) requires only monies representing the future interest to
be placed into the trust account. Thus, the Court finds McKinley unpersuasive.

Fry also argues that there may be less burdensome methods for eliminating the risk

of overestimating future benefits, such as granting the statutory subrogee a credit or offset

| against future payments, While there may or may not be alternatives to the solutions

selected by the General Assembly, the Court may not engage in legislative fact finding,*®
The legislature is not bound to pick the least burdensome alternative that can be devised.
1t is enough that the scheme proposed is reasonable and does not impose any irrational or
arbitrary risk upon the claimant,* The Court's power extendsonly to determining whether

the method chosen by the legiélaturé is clearly unconstitutional,*

7R.C. 4123.931(E)(3). :
®{Dec. 27, 2005), Washington C.P. No. 05-0T-122. McKinley is currenﬂy on appeal to the

. Fourth District Court of Appeals {Case No. 06 CA 7).

¥ Id. at 5-6.
20 See FCC v. Beech Communications, Inc. (1993), 508 U.S. 307, 315.
*1 9ae Direct Plumbing Supply Co. v. Dayton (1941}, 138 Ohio St. 540.

22 Desenco Inc. v. Akron, 84 QOhio St. 9d 535, 538. See, also, Holeton, 93 Ohio St.ad at 137
(C. J. Moyer, dissenting).
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The trust fund created by the General Assembly in 85.B. 227 corrects the
constitutional infirmity cited by Holeton. There is now no risk to the plaintiff that future
benefits may be estimated too high. The Court finds that the trust account provisionin R.C.
4123.931 is a Teasonable, rational, non-arbitrary response to the legitimate concern of
preventing double recoveries and complies with the holding in Holeton. Thus, 8.B. 227,
as it addresses the estimated future value issue, is constitutional.

c. Settlementis

The Holeton court found that former R.C. 4123.931(D) established a framework
whereby an unconstitutional taking of the claimant's property or a denial of remedy by due
process could occur by distinguishing between third-party claims that ere tried and third-
party claims that are settled.® Under the former statute, in the case of an award or
judgment following trial, the claimant could obtain special jury interrogatories indicating
that the award or judgment represented different types of damages. By obtaining this, the
claimant could showthat certain damages were not subject to reimbursement because they
did not represent workers' compensation bmeﬁm. In contzast, in a settlement, the entire

amount was subject to the statutory subrogee's subrogationright, regardless of the manner

in which the settlement or compromise was characterized. The claimant was prevented

from showing that portions of the settlement did not represent workers' compensation

benefits. In other words, reimbursement could be from proceeds that did not constitute a

double recovery.*

8 Holeton, 92 Ohio St.3d at 125-126.
2 1d.
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Fry argues that S.B. 227's settlement provisions remain unconstitutional. In support
of her argument, Fry again subsmits the decision in M cKinley v. Ohio Workers' Comp.
Bureau,® which, in addition to holding that 8.B. 227's version of R.C. 4123.931 effects 2
complete taking of property without due process as it requires a plaintiff to place all
settlement monies into the trust account, held that in a settlement sitnation there is no
provision for the plaintiff to show there was no double recovery.®® The Court finds

McKinley to be incorrect on the latter issue, too.

The constitutional defects found in Holeton, and as alleged by Fry, do not exist in the '

new workers' compensation subrogation statute. First, the new statute establishes a pro
rata formula to determine the respective interests of the statutory subrogee and the
claimant in any settlement amount.?” Thisformula is applied equally to settlements and to
awards following trial.*® Thus, the new statute does not distinguish between cases going to
trial and cases that settle.

Moreover, the formula ensures that the statutory subrogee is only reimbursed from
amounts that would constitute an impermissible double fecovery. The formula works to

provide a pre rata distribution of the "net amount recovered” by the claimant through

-either settlement or trial award to the statutory subrogee and the claimant.*® Never

allowing the statutory subrogee to recoup more than its pro rata share of the "net amount

% (Dec. 27, 2005), Washington C.P. No. 05-0T-122,
26 1d. at 5-6.

% R.C. 4123.931(B).

3 R.C. 4123.931(B) and (D).

“21d.

10




recovered,” the statute ensures that the subrogee does not unconstitutionally take more
from the claimant than what would represent a double recovery.

Further, in a settlement situation, contrary to the holding in MeKinley, the new
statute allows ample opportunity for the plaintiff to demonstrate there was no double
recovery. R.C. 4123.931(B) provides two methods to determine the statutory subrogee's
interest in a settlement situation. The first method is the application of the mathemaﬁcal
formula, This seems to be the only method recognized by McKinley. But division (B) also
provides a second, alternative method to the formula. Under the second method, the net
amount recovered in a settlement may be divided and paid on a "more fair and reasonable
basis that is agreed to by the claimant and the statutory subrogee." Division (D) further
provides an altefnative dispute resolution process that may be used to resolve the issue.

The use of the alternative formula, coupled with the discretionary utilization of an

. elternative dispute resolution, either formal or informal, gives a claimant an opportunity

to provide evidence as to what portions of a net amount recovered may or may Dot
represent a double recovery. Finally, the plaintiff in McKinley used a third alternative to
deter_uﬁne the Bureau's respective interest -- he brought a declaratory judgment action, In
such an action, a claimant has the opportunity; to demonstrate to the trial court what parts
of the settlement are not a double recovery.

The new subrogation statute prcmdes ample opportunity for a claimant to prove
what amount of the settlement represents a double recovery. In a trial, evidence may be
presented and jury interrogatories may be submitted, under Civ.R. 49, to determine what
parts of the damages represents workers' compensation benefits and what parts represent

the claimant's non-reimbursed interests. If the parties wish to settle, the statute provides

1




for the use of alternative dispute resolution processes, and the parties mayuse the statutory
formula or distribute the settlement proceeds on any "fair and reasonable basis that is
agreed to by the claimant and the statutory subrogee.” Accordingly, the Court concludes
R.C. 4123.93 and 4123.931 as enacted in 5, B. 227 do not viclate Sections 16 and 19, Article
I of the Ohic Constitution, as the new statutes afford claimants a fair and reasonable
opportunity to demonstrate what part of a settlement or judgment represents a double
recovery. o
4. R.C. 4123.93 and 4153.931'@5 enncted in S.B. 227) do not
violate the Equial Protection and Benefits Clause of the Ohio
Constitution or the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution.

The equal pi‘otection analysis given by Ohio courts under the Ohio Constitution and
the United States Constitutionis "functionally equivalent."° Ohio courts have consistently
applied the rational basis test when addressing constitutional challenges to workers'
compensation statutes,” and the Holeton court used this test in analyzing the equal
protection arguments against former R.C. 4123.631. "I_Inder an equal protection analysis,
the challenged statute will be upheld if the classification bears a rational relationship to a
legitimate governmental interest or if reasonable grounds exist for drawing the
distinction."* At theoralargument, the parties agreed that the Court must use the rational

basis test in analyzing the subrogation statute.

8¢ Desenco Inc, v. Akron, at 544.

3 See State ex rel. Doersam v. Indus, Comnm. (1989), 45 Ohio St.3d 115,
3 Holeton, 92 Ohio Si.3d at 131

12




Under the rational basis test, a challenged statute must be upheld if there exists any

coneeivable set of facts under which the classification rationally furthers a legitimate

legislative objective.3® 'The party challenging the constitutionality of an enactment has the

burden to negate "every conceivable basis which might support it."

R.C. 4123.931 is a rational response to the legitimate state concern of minimizing
losses to the workers' compensation fund caused by the acts of third-party tortfeasors. The
Holeton court agreed that this is a legitimate state concern, to the extent that it prevents a
doublerecovery.®® As analyzed above, underthe amended version of 4123.931, the statutory
subrogee only recoups to the extent that there is a double recovery. Further, the claimant
is given substantial opportunity in either a irial or a settlement to prove amounts that
would not represent a double recovery. Thus, R.C. 4123.931 is a rational response to a
legitimate state concern.

Fry also argues that R.C. 4123.931 creates an unreasonable classification by singling
out for special, less favorable treatment those individuals injured on the job due to an
intentional tort by their employer. Fry asserts that in an intentional tort situation, the
victim is required to indirectiy contribute a portion of any amount recovered to the
employertortfeasor since any subrogationrecovery will reduce the employer's contributions

to the Bureau.

8 Schwan v. Riverside Methodist Hosp. (1983}, 6 Ohio 5t.3d 300, 301; Heller v. Doe -

{1993), 509 U.S. 313, 320.

¥ Heller, 509 U.S. at 320; Am. Assn. of Universities. v. Central State Univ. (1999), 87 Ohio
5t.gd 55, 60. :

% Holeton, 92 Ohio St.3d at 121-122.
13
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Fry pretaises hq argument on the erroneous assumption that ah employer's workers'
compensation contributions are reduced when a subrogation recovery is made from an
intentional tort claim. First, in this case, the employer has not yet been found to have
comnmitted an employer intentional tort. However, this is a facial challenge, and not one
as applied, so the Court will look at other situations in its analysis. "A facial challenge to
a legislative Act is, of course, the most difficult challenge to mount successfully, since the
challenger must establish that no set of circumstances exists under which the Act would be
valid. The fact that {a statute] might operate unconstitutionally under some concejvable
set of circumstances is insufficient to render it wholly invalid * # * "3

A cursory read of R.C. 4‘123.931 reveals that it makes no distinction between
claimants of an employer intentional tort and_ other workers' compensation claimants.
Under Jones v. VIP Development Co.,¥ injured workers may pursue both an employer
intentional tort action and statutory benefits, What Fry's argument misses is that injuries
to her as an alleged intentional tort victim, and injuries caused by third-party tortfeasors
through non-intentional torts in the workplace, both oceur "on the job™ and trigger the

payment of workers' compensation henefits. There is no disparity in treatment between

-claimants alleging an intentional tort and claimants not alleging an intentiona) tort.

Claimants in both situations receive statutory workers’ compensation benefits, and both are
treated equally under R.C. 4123.931. In each instance, the Bureau is subrogated for

amounts paid on behalf of the workers’ compensation claimant.

% United States v, Salerno (1987), 481 U.5. 739, 745. See, also, Emerson Elec. Co. v. Tracy
(2000), 90 Ohio St.3d 157, 162 {Cook, J., dissenting).

% (1984), 15 Ohio St. 3d. 90, 98-99.
14
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Further, the facis in this case donot support Fry's argument. Surf City, Inc. isa state
fund employer.® In cases involving state fund employers, the statutory subrogee is the
Administrator of Workers' Compensation. The Administrator, however, as a matter of
policy, does not in any way credit an employer's account where there has been a judicial
finding of liability in intentional tort, nor does the Administrator adjust that employer's
actuarial experience if monies are collected through subrogation.® Thus, if a state fund

employer is found to have committed an intentional tort, it will not be rewarded for its

misconduct. Any amount recovered as a result of an intentional tort lawsuit will be

depositedinto the state insurance fund. The statutory scheme simplyprevents the claimant
from receiving a double recovery. |

Fry concludes by arguing that equal protection requires that injured workers be
treated similarly to tort plaintiffs in general and that the General Assembly may not enact
aworkers' compensation subrogation statute until it enacts a valid collateral-benefits-offset
statute covering tort claims in general. This equal protection argument was raised in
Holeton, protesting that the former statute created “arbi&ary classifications of tort victims

-- employeesinjured on the job and employees injured off the job."” The Courtrejects Fry's

- argument for the same reasons that the Holeton court rejected it®

¥ Wenizel Affidavit, at 2.

2 Id. at Y12 and 4.

4° Holeton, 92 Ohio St.3d at 131 -132.
“1d,

15
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CONCLUSION

Forthe foregoing reasons, the Court findsthat R.C. 4123.93 and 4123.031 a8 enacted

in S.B. 227 (workers' compensation subrogation statute) do not violate Sections 2, 16,0r19

of Article 1 of the Ohio Constitution or the Equal Protection Clause of Fourteenth
Amendment to the United States Constitution. Accordingly, no genuine issue as to any
material fact remainsto be litigated as between Fry and the Bureau; construing the evidence

most strongly in Fry's favor, reasonable minds can only reach 2 conclusion that is adverse

to Plaintiff; and the Bureau is entitled to judgment as a matter of law on its claims that the

subrogation statute is constitutional and that the Bureau's statutory right to recover the
amounts that it paid to or on behalf of Fry is enforceable against any recovery that Fry ﬁlay
make against Surf Cityin this action.** Fry, however, is not entitled tojudgment as a matter
of law on her claim that the subrogation statute, specifically RC 4123.931, is

unconstitutional.*®

JUDGMENT ENTRY
Itis ORDERED that Plaintiff Erica E. Fry's Motion for Summary Judgment Against
Defendant Ohio Bureau of Wolrkers' Compensation (filed August 10, 2005} is DENIED,

It is further ORDERED that Defendant Ohio Bureau of Workers' Compensation's

Motion for Summary Judgment (filed September 16, 2005) is GRANTED,

4 Sea the Bureau's Answer and Cross Claim (filed September 19, 2005), 11, and the -

Bureau's Response to Plaintiff's Motion for Summary Judgment and Motion for Smmmary
Judgment (filed September 16, 2005), at unnumbered page 1.

43 See First Amendment Complaint (filed July 18, 2005}, Second Claim for Relief.
16




Itis further ORDERED that the Second Claim for Relief set forth in Plaintiff's First
Amended Complaint (filed July 18, 2005) is DISMISSED WITH PREJUDICE.

It is further ORDERED that the dates set forth in the Pretrial Order of February 23,
2006, are CONFIRMED.

March 31, 2006

Judgé Jag¥ Zovhary (]
cc:  Steven P, Collier, Esq. and Anthony E. Turley, Esq.

Benjamin W, Crider, Esq. and Johnathan L. McGee, Esq.
Christopher F. Parker, Esq.
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VARREN COUNTY
OMMON PLEAS COURT
UDGE NEAL 8. BRONSON
00 Justice Drive
ehanon, Ohio 45036

IN THE COURT OF COMMON PLEAS
WARREN COUNTY, OHIO '

JAMES A. RAKER, et al, ' CASE NO., 05CV5s4147
Plaintiffs, . . _

3.

'SCOTT PALMER, et al,

Défendants, ' DECISION AND ENTRY

L  Facts and Procedural Posture

Mr. Raker was in the course of his employment with Aramark Industries
when he was injured in an automobile. A third-party tortfeasor negligently
caused the reér—end collision. |

He filed for and received Woi-ker’s Compensation benefits from his state
fund insured elﬁpluyer_. The Bureau of Workers’ Compensétiou-(“BWC") has

' paid both compensation and medical payments on behalf of Mr. Raker and

asserts that additional future payments are possible. Mr. Raker still suffers
from residual symptoms as a result of the collision.

Plaintiff James Raker filed suit against the third-party tortfeasor
Defendant Scott Palmer. Mr. Raker now moves the Court for summary
judgment as to pew party plaintiff, the Ohio Bureau of Workers'
Compensation ("BCW™). The issue before the Court is the constitutioﬁaji'gy
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of Ohio Revised Code §4123.931, which creates a statutory right of-

" subrogation . in favor of the BWC for benefits it paid to and on behalf of

Plaintiff, which were caused by a third party. .

Two prior versions of the statute were held unconstitutional by the Ohio
Supreme Court. Plaintiff argues the revised provision, effective April o,
2003, still viclates Sections 16, 19, and 2, Article 1 of the Ohio Constitution,
as well as the Equal Protection Clause of the Fourteenth Amendment to the
United States Constitition and as a matter of law, are entitled to summary .

judgment. .
The Court will concern itself with Plaintiffs motion for summary

judgment.
IT. Background

In it prior rulings, the Ohio Supreme Court has ruled twice that the
workers' compensation subrogation statutes were unconstitutional. The
Court however, has expressly stated these workers’ subrogation

 compensation statutes are not per se unconstitutional and the Court, in

overruling the statutes, only ‘addressed specific provisions of former R.C.
4123.931.2 The Supreme Court also acknowledged that “virtually every
jurisdiction provides some statutory mechanism enabling the employer or
fund to recover its workers’ compensation outlay from a third-party
tortfeasor.” . '

! UAW v Ohio Bureau of Warkers Compensation (2006), 108 Obio St. 3d 432, %1} citing Holeton v,
Crouse Cartage Co., {2001), 92 Ohio St. 3d 115
1 1d. at Y13, citing Holeton at 120, 748 N.E2d 1111
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The BWC was first given a right of subrogation when the State of Ohio
enacted Section 4123.93(B) in 1993. This section of law was amended in
1995, when the subrogation rights of the BWC were divided into Sections
4123.93 and 4123.931, (H.B. 293). The 1903 statute as amended in 1995 was
declared unconstitutional by the Ohio Supreme Court in Holeton v. Crouse
Cartage Co.,? which held that former R.C. 4123.931 violated Sections 2,16,

‘and 19 of Article I of the Ohio Constitution. The Court found that the 1995

amendments were not ranona]ly related to their purpose; and they operated
to reduce a plaintiff’s tort recovery irrespective of whether a double recovery
had actually oceurred. The Court held that due process ﬂermité deductions
for collateral benefits only to the extent that the loss for which the collateral
benefit compensates is actually included in the award.4 The Court further
noted that a statute requiring a claimant to reimburse the Bureau for future

benefits that the claimant may never receive is constitutionally flawed and

violates the equal protection clause of the Ohio Constitution, Clause 16

" requiring every person for an injury done to have remedy by due course of

law and Section 19, the taking clause of Article I of the Ohio Constitution.5
The law of Ohio reverted to the 1993 statute (R.C. 4123.93) when the
Court held the 1995 Amendments unconstitutional. In 2004, The Ohio
Supreme Court held the 19§3 statute unconstitutional.6 The Court, felying
on its reasoning from Holeton and applying the rational relationship test to
the statute, held R.C. 4123.93 unconstitutiona! because it precluded

3 (2001), §2 Ohio St.3d 115.
‘Jd. at.

ldat___
& Modezelewski v, Yellow Freight Sys. Ine., (2004) 102 Ohio St. 3d 192, 2004 Ohio 2365
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claimants who were parties t0 actions against third-'party tortfeasors from

." showing that their tort recovery or portions thereof did not duplicate their

workers' compensation recovery and, therefore, did not represent a double
recovery” The Court also held that the former statute, like the statute
considered in the Holeton decision, treated claimants who litigate ‘their
claims against third-party tprtféasors differently from those who settle
claims out of court. '

III. . R.C. 4123.931

The 124t Ohic General Assembly enacted 2003 Sub. S.B. No. 227 (S.B._
227), to specifically address the constitutional infirmities found by the Ohio
Supreme Court in R.C. 4123.931 and R.C. 4123.93. S.B. 227 repealéd the
former provisions in R.C. 4123.631(A) and (D) that had been found
unconstitutional. The revised statute became effective April 9, 2003.

The curTent statute creates an independent right of recovery in favor of
statutory subrogees against third parties, The statutory subrogee is
snbrogated to a b]ainﬁﬂ’s rights-.against third-party tortfeasors with respect
to past, pr&éerit,_and estimated future payments of workers' compensation
benefits. (Sec. 4123.931{A) .

‘The act specifies a new settlement procedure in the form of a
mathematical formula under which a claimant’s and a statutory subrogee’s
interest in damages owed by a third-party tortfeasor is determined. If the
parties are unable to agree to the net amount recovered, the act states the

" 71d at§16
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claimant or the statutory subrogee may file a request with the Administrator
for a conference conducted by a designee appointed by the Administrator,
The claimant and the statutory subrogee may also agree to any type of
binding or non-binding alternative dispute resolution.

This formula is then applied to both settlements and awards fol]omng
trial. Specifically, a claimant receives an - amount equal to the
“oncompensated damages™ divided by the sum of the “subrogation
interest™ plus the uncompensated damages, multiplied by the “net-amount
recovered.™@ A statutory subrogee receives its “subrogation interest”
divided by the sum of the “subrogation interest” and the “unépmpgnsated
damages” multiplied by the “net amount recovered.” In a nonjury action the
court must make findings of fact, and the jury in a jury action must return a
general verdict accompanied by answers to interrogatories that specify the

total amount of the compensatory damages and- the portion of those

compensatory damélges that represents economic loss and non-economic
loss. (Sec. 41é3.931 (D)

Once the net amount recovered (NAR) and its allocation have been
determined the act allows a claimant to establish an interest-bearing trust

" account for the full amount of the subrogatien interest that represents

¥ “{Incompensated damages™ - the claimant’s demonsiyated or proven damages minus the stafutory
subrogee s subrogation interest, R.C, 4123,93 (F) . '

? «Subrogation interest” —past, present, and estimated future payments of compensation, medical
benefits, rehabilitation costs, or death benefits, and any other costs or expenses pajd to or on behalf
of the claimant by the stetutory subrogee pursuant 1o this chapter or chapter 4121. 4127, or 4131 of
the Revised Code. R.C. 4123.93(D)

10 seNet mmoun recovered™ — the amount of any eward, settlement, compromise, or recovery by a
claimant against a third party, minus the atlomey fees, costs, or other expenses incurred by the
cleimant in securing the award, settlement, compromise, or recovery, "Net amount recovered' does
not include any punitive damages that may be awarded by a judge or jury. R.C. 4123.93(F)
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future payments of compensation, medical benefits, rehabilitation costs, or

" death benefits, reduced to present value. If a claimant does not set up a

trust account, the statute requires him to pay the statutory subrogee the full
amount of the subrogation interest of the estimated future payments of
compensation, medical benefits, rehabilitation costs or death benefits within
30 days of receipt. _ '

_ The statutory subrogee is to prov:de the claimant twice a year with
payment notices listing the amount paid during the half-year preceding the
notice. The claimant. must reimburse the statutory subrogee for the total
amount on the notice out of the trust aceount. The interest that accrues on
the trust account may pay for the expenses of establishing and maintaining
the account. Any retnaining interest must be credited to the account.

IV, ' Sufnmary Judgment Standard -

Summary judgment is a procedure for moving beyond the allegations in
the pleadings and analyzing the evidentiary materials in the record to
determine whether an actual need for a trial exists.? “Summary judgment is
proper when 1) no genuine issue as to a material fact remains to be litigated;
2) the moving party is entitled to judgment as a matter of law; and 3) it
establish that there is no genuine issue of material fact and that he is entitled
to a judgment as a matter of law."2 “After a proper summary. judgment

"' Or met Printary Alumimum Corp. v. Employers' Ins. Of Wausau (2000), 88 Ohio 8t. 3d 292, 300
' 444 Enterprises, Inc. v. River Place Comm. Urban Redev. Corp., (1900), 50 Ohio St. 3d 157,§ 2
of the syllabus
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motion has been made, the nonmoving party must supply evidence that a
material issue of fact exists, evidence of a possible inference is insufficient.™s

v. Constituﬁorial Challenge Standard

The Supreme Court of Ohio recognizes the generail rule that courts must
presume lawfully enacted legislaﬁon is constitntional. A court is bound to
give 2 constitutional rather than an uncopstitutional cnnst:ﬁctioﬁ_if one is
reasonably available due to the general presumption in favor of the validity
of legislation found in the Ohio Revised Code § 1.47(A). Not only are “[AJH]
statutes presumed constitutional, a party cha]ienging the statutes bears the
burden of proving otherwise. Fl.irther, the legislation being questioned is not
invalidated unless the challenger establishes that it is unconstitutional

" beyond a reasoriable doubt.”s

While legislative enactments are presumed constitutional under R.C.
1.47(A), this presumption is rebuttable. Adamsky v. Buckeye Local Sch.
Dist. (1995), 73 Ohio St. 3d 360, 362. It is the duty of the court to reconcile

- legislative acts with constitutional provisions, if possible, but it is equally its

duty to strike down any act which clearly conflicts with the provisions of the

" Constitution of the United States or the Constitution of this state. Bélden v

Union Cent. Life Ins. Co. (Ohio 1944), 143 Ohio St. 329, 340

B Caxv. Commercial Parts & Serv. {1994}, 96 Ohio App.3d 417, 421
M Arnold v. City of Cleveland (1993), 67 Ohlo St. 3d 35
¥ State v. Thompkins, (1996), 75 Ohic St. 3d 558
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A legislative act may be unconstitutional upon its face or it may be valid

" on its face but unconstitutional because of its operative effect upon a

particular set of facts. Id at 340. :

The case at bar is a facial challenge to R.C 4123.931. There is no verdiet or
settlement to apply the statute in the case. Therefore, it does not present a
set of facts upon which we can base an as-applied constitutional analysis.*

_ “Pursying a -facial challenge places a “heavy burden” on the
challenger. A facial challenge to a legislative act is, of course, the: most
difficult.challenge to mount successfully, since the challenger must establish
that no set of circumstances exists inder which the act would be valid,™

V. . General Principles

This Court, in its discussion, will set out general principles relying on
the framework set forth in the Supreme Cowt’s decision in Holeton and the
constitutional tests used by the Court in workers compensation disputes.

Historically, the workers compensation law, Section 35, Article IJ,

' Chio Constitution “represents 2 gsocial bargain in -which employers and

employees exchange their respective common-law rights and duties for a
more certain and uniform set of statutory benefits and obligations.”s
“Further, R.C. 4123.931 does not disrupt any of the rights or obligations of
the claimant and the employer with regard to the payment of statutory

e s:a:e v. Beekdey (1983}, 5 Obio St. 3d 4, 6-7
17 State v. Bartis, 1997 Ohio App. LEXIS 5602, citing United States v. Salerno (1987), 481 U,S.
739, [*B] 95 L, Ed. 2d 697, 107 8, Ct. 2095, "Id. at 745 -

W7 w119
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workers’ compensation benefits, and the balance of compromise upon which
the viability of the workers’ compensation system depends remains in
tact.”s Because the workers’ compensation system is a mutual compromise
between employers and employees, with the recognition that employees
receive:a Jower level of benefits and employers receive protection from
unlimited liability, both parties can and do pursue other remedies by law in
order to be made whole. - ' '

' In State ex rel. United Automobile, etc. v OBWC {2006), 108 Ohio St.
3d 432, “holding the former Ohio Rev. Code Ann § 4123. 931(D)
unconshtuhonal the Supreme Court expressly noted that workers’
compensation subrogan_on statutes are not per se unconshtuhonal and that
the Court was addressing only the specific provisions in former § 4123.931.”

‘The Court also recognized that virtually every jurisdiction provides some
. statutory mechanism enabling the employer or fund to recover its workers’

compensa'aon outlay from a thlrd~pa.rty tortfeasor.
Plaintiff moves the court for summary judgment asserhng R.C.

" 4123.931 constitutes an unlawful taking of property without due process of

Jaw in violation of Section 19, Article I, Ohio Constitution. “It must be

- remembered that neither the state in the passage of general laws, nor the

municipality in the passage of local laws, may make any regulations which
are unreasonable, The means adopted must be suitable to the ends in view,
they must be impartial in operation, and not unduly oppressive upon
individuals, must have a real and substantial relation to their purpose, and _

¥id at121
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must not interfere with private rights beyond the necessities of the

. situation.”

Plaintiff additfonally ‘'moves this court for summary judgment
contending R.C. 4123.931 violates Section 16, Article I, Ohio Constitution,
which provides that “every person, for an injury done, shall have remedy by

due course of law,2° o :
_ The Supreme Court recognizes that the state has a legitimate interest
in preventing. tort victims from recovering twice when considering the

" constitutionality of collateral-benefits-offset statutes under Section 16,

Article 1.2 The State can regulate aﬁainst a tort victim from receiving a
double recovery, or an award from the collateral source and an award. from
the tortfeasor. However, the Court has consistently and repeatedly held
that due process permits deductions for collateral benefits only to the extent
that the loss for which the collateral benefit compensates is actually included
in the award.=a ' '

The subrogation statute, like the collateral-benefits-offset statutes, is
designed to prevent the tort victin from keeping a double recovery with the

-statutory subrogee the intended beneficiary.2a “Thus, R.C. 4123.931 must

also satisfy the constitutional requirement that deductible or, in this case,

 Eraelich v. City of Cleveland (1919) 99 Ohio St 376 at 391, 124 N.E. 212, 216 _
1 Holeton v. Crouse Cartage Company Et Al. (2001), 92 Qhio St. 3d 115 at 121,122, 748 N.E. 2d
1118 :
1 ’1 dl' L1118 _
:Id.. citing McMullen v. Chio Stete Univ. Hosp. (2000), 88 Ohio St. 34 332, 34]-344
17 .

10
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subrogable or recoupable items be matched to those losses or types of
damages that the claimant actually recovered from the tortfeasor.”s -

Finally, Ohio courts consistently use the rational basis test when
addressing constitutional challenges to workers’ compensation statutes. See,
State ex rel. Doersam v. Indus. Comm (1989), 45 Ohio St.3d 115; Rose v.
Mayfield (1984), 20 Ohio App.3d 300, 302. In the Holeton decision, the
Supreme Court held that the former subrogation statute violated the Equal
Protection Clause of Section 2, Article T of the Ohio Constitution.

Applying the rational basis test, the Court found that the statute created
a presumption that a double recovery occurs whenever a claimant is
permitted to retain workers’ compensation and tort reoovexj}, and that
claimants who try their tort claims are permitted to rebut this presmnphon

while claimants who settle their tort claims are not.

The Court held that such disparate treatment of claifnants is irrational
and arbitrary because there are situations where claimaints’ tt_irt recovery is
necessarily limited to amounts that if retained along with workers’
compensation cannot possibly result in double recovery.26

The Court will in its determinations apply the approprlate standards of
review. ’

VII. Futore Estimated Beneﬁts

Plaintiff moves for Summary Judgment arguing that the revised R.C. |
4123.931 has not resolved.the constitutional infirmities delineated in

B

11
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' Holeton. Specifically that the revised statute still: 1) assumes claimant will
. enjoy a double recovery and ensures that the statutory subrogee will share in

the proceeds of settlement or verdict regardless of claimant’s damages and
recovery, if any, from the third party tortfeasor; and 2) acts as a deterrent to
settlement in opposition of public policy. Further, Plaintiff asserts that since
previous versions of the statute have previbusly been held unconstihtional,
the revised statute at issue does not deserve the deference as a long-standing
statute being challengéd for the first time.27

To begin, this Court disagress with Plaintiff in that R.C. 4123.931 does
not deserve the same deferencé as a long-standing statite. This Court will
follow the well-settled law and general mle that “courts must presume
lawfully enacted legislation is constitutional.” Arnold v. City of Cleveland
(1993), 67 Ohio St.3d 35. As noted, this pi'esumption of constitutionality is
rebuttable.

In reg.ards to estimated future benefits, Plaintiff argues that the trust
account provisions of R.C. 4123.93: constitute an unlawfu_] taking of
property without due process of law. Plaintiff opines that first; the Bureau
of Workers' Compensation’s (“BWC”) determiﬁation of future estimated
benefits is arbitrary.

There being no amount of future damages before the court, Plaintiff uses
the Defendant BWC's affidavit and subrogation interest worksheet regarding

_his own case to illustrate the proposition that Defendant BWC has “no valid

286

Id.

27 plaintifi’s Reply To New Party Plaintiff Ohic Bureau of Workers' Compensat:on Memcrandum In
Opposition To Motion For Summary Judgment, p. 2

12
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or factual basis to formulate” Plaintiff's or any ‘claimant’s estimation of
future benefits. 8 . '

Defendant BWC's worksheet indicates the Burean, as of May 2006, has
paid to or on behalf of Plaintiff $35,359.34. Of these benefits, $22,243.82
was for medical expenses, and $13,115,52 was for compensation. Defendant
BWC estimates that Plaintiff may receive an additional -$29,277.47 in
benefits, attributing $2,000 for medical costs. The remaining .gsﬁmzited
future benefits ave earmarked for temporary total compensation and living
maintenance and/or wage loss compensation.

Plaintiff argues the estimated future benefits are arbm'ary, mﬂated and
do not accurately represent the actual dollar amount Plaintiff may. receive
from the Bureau in the future. Plaintiff reasons that since the BWC has only

_paid Plaintiff in compensation $13,000.00 in the three years since the
‘accident it is unlikely the BWC will pay Plaintiff an additional $27,277.47 for
_ additional compensation in the future. This is compounded by Plaintiff's

participation in a BWC rehabilitation / job training program designed to
return injured workers back into the warkforce.

- The BWC prowdes the court with an affidavit and worksheet reﬂectlng
total compensation paid to Plaintiff to date, estimated future benefits, and
the total value of its subrogation interest. ‘The' BWC asserts it has a lien in
the amount of $64,636,81 against any settlement or award that is received
as a result of the civil lawstit filed against negligent third parties. It does

B Defendant’s Affidavit, Subrogation Interest Worksheet James Raker Exhibit D, Memorandum n
Opposition To Plaintiff's Motion For Summary Judgment Of New Party Plaintiff ChioBureaw Of -
Workers® Compensation

13
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not offer any formula or evidence as to how the value of estimated future

* benefits was determined or how the probability percentage was assignéd.

~ Plaintiff argues that estimated future benefits are nothing more than
arbitrary numbers based on assumptions that become part of a lien against a
claimant who sues a third party tortfeasor and it is because estimated future
benefits are estimated or mere assumptions, the statute is unconstitutional,
Plaintiff next argues the revised statute still does not give the injured
a:ty an opportunity to show there was no double recovery or contain a
provision addressing limited recovery. It is argued the result is scenarios
where the statutory subrogee is- reimbursed and an injured plaintiff is
statutorily prevented from being made whole.

Plaintiff again uses his situation to illustrate what happens. Plaintiff was
injured by a third-party tortfeasor who was uninsured. As a result, Plaintiff
can only seek recovery from his own uninsured motorist carrier and will be
Limited by the terms of the policy. Plaintiff points out that the recovery is
only possible due to insurance premiums paid by him, not the tortfeasor or
the BWC, yet, based. on the amount of uninsured motorist coverage, it is

- feasible that the BWC, as statufory subrogee is reimbursed completely and

Plaintiff would get nothing.

Plaintiff uses the scenario where he is successful at trial and receives a
jury award of $250,000.00 however recovery is limited to $1oo,ooo.oo, the
amount of uninsured motorist.#9 Here, the NAR by Plaintiff, as defined by
R.C. 4123.931, is significantly more than the actual amount recovered. Since
the NAR is greatér than the gross amourt recoverable for Plaintiff, he

 BWCs affidavit, exhibit D

14
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asserts that once agaiﬁ the statutory scheme allows for an injured plaintiff to
receive nothing while assuring the statutory subrogee receive
reimbursement,  Further, the source of funds is arguably from Plaintiff’s
own pocket, in the form of the payments Plaintiff made on his insurance

premiums,

VIII. Tried Cases vs. Settled Cases

Plaintiff argues the revised statute againr favors those claimants who take
their cases to trial versus claimants who settle or attempt to settle their case.
The core of Plaintiffs’ argument rests in the proposition that claimants who
go to trial have the opportunity to prove the verdict does not represent
double recovery. '

Plaintiff further asserts that the new statute dev:i'atésr from subrogation
law in that it requires the injured Plaintiff and not the party claimiﬁg a
subrogation interest to prove that a double recovery does not exist arid this

burden is unduly harsh. ‘
The Plaintiff finally alleges the revised statute deters séttlements since it

- does not define demonstrated or uncompensated damages adequately.

Discussion

.The Court, presuming R.C. 4123.931 is constitutional, must see if

- Plaintiff, under the requirements of Civ.R. 56(C), has established that the

15
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statute can not operate constitutionally under any set of circumstances.

" Plaintif has fajled to meet this burden.

In enacting the revised statute, the General Assembly created a
mechanism whereby an injured claimant could recover from a third party
tortfeasor and a statutory subrogee could exercise its suBrogation rights.
Concurrently, it safeguards the public policy encouraging settlement, the
estimated future benéﬁts that claimant may or may not receive, and finally
against dnuble recovery by injured plaintiffs.

The statutory formulae may not be easy in their application or. prowde

injured Plaintiff or statutory subrogee the entire amount of either -

uncompensated damages or the subrogation interest. This- does not,
however, make the statute unconstitutional. The General Assembly, in
direct response to the Supreme Court’s decision in Holeton, has crafted a
statutory scheme that applies a pro rata formula to the NAR by a claimant,
regardless of whethier the injured plaintiff chooses to settle or try his case
against the third party tortfeasor. The formula provides a safeguard against
double recovery while ensuring the interest the parties receive is equitable,
While Plaintiff is correct in stating the statute does not account for

situations where recovery is limited by an insurance policy, this does not

operate to make the statute irrational or unreasonable. Many plaintiffs are
forced to accept recoveries that are often limited by insufance policies or
other factors.

Revised 4123.931 no longer gives the statutory subrogee a current
collecu'ble interest in estimated future payments. Instead, the statutory
subrogee’s interest, based on the NAR by P]alntlff and calculated vis a vis

16
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the formula, is first applied to benefits claimant has received from the BWC.
If the dollar amount of statutory subrogee’s recovery interest exceeds the
dollar amount of benefits the BWC has already paid out to a ¢laimant, the
rémaining recovery interest is placed in a trust set-up by Plaintiff. Plaintiff
then reimburses the BWC twice a year if he is in receipt of benefits. Once
the statutory subrogee’s lien is phid in full, benefits are discontinued, or
claimant dies, claimant or claimant’s estate has access to the remaining
funds in the trust. ,

Plaintiff opines this portion of the statute amounts to an unlawful taking
of property without due process of law. Plaintiff believes the BWC
arbitrarily detéermines the amount of future payments, and thus places an
unreasonable burden on‘injured. workers who are third party tort victims.

P]ainﬁffs argument must once again fail. The setﬂement provisions

 allow and encourage dialogue between a plaintiff and the statutory subrogee

as to how funds are to be allocated. If an agreement can not be reached
there is provision for resolution by administrative process.

The Court has examined the record closely and finds the affidavit and
subrogation worksheet providéd by the BWC demonsirating the estimation

- of future benefits is in fact calculated based.on both quantitative and

qualitative data, Far from an arbitrary guess. Further, if the BWCis ﬁrong,
Plaintiff has a right to the money in ‘trust. Finally, Plaintiff does not
reimburse the BWC until they actually receive a benefit this can hardly
constitute a taking. '

While setting up a trust may be cumbersome, it does not rise to the level |
of uneonstitutional. Plaintiff's motion for summary judgmeﬁt is denied. -

17
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IT IS SO ORDERED.

Julie Schimpf Kehres
Benjamin Crider
Matthew T. Jewson
Cayrie 1. Budinger
Chris Baton

Steven J. Forbes

Ml B B

Neal B. Brongon, Judge
Common Pleas Court
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This matter is before the Court for decision and .ruh'ng upon Plaintiff April J. Smith’s
Motion for Partial Sumary Judgment, filed on December 23, 2005, requesting the Court to
declare _Oh-in Revis;cd Code Section 4123.931 unconstitutional. 'Attached in support thereof
was a memorandum of law, the deposition of Plai'ntiﬁ;, Apn'l.I . Smith (hereinafter Smith), taken
on May 27, 2005, and filed on December 23, 2005, Answers to Plaintiff"s first set of
interrogatories, and suppicmcntal legal authority.

New Party Plaiﬁﬁff, Chio Burean 6f Workers’ Comp;e.nsaﬁon (hereinafter BWC), filed
its Memorandum in Response to Plaintiff's moﬁon, on January 13, 2006, which included both
supplemental legal authority and the Afﬁda.vit of Ellen Wentzel, Superviser of the Subrogation
Unit of the Ohio Bureau of Workers’ Compensation. New Party Plaintiff's Memorandu_m also
requested an oral hearing on the Motion for Partial Summary Judgment, On January 20, 2d06,
Plaintiff filed & Reply in Support of her Motion for Summary Judgment. Counsel for New

Partjr Plaintiff, BWC, filed a Notice of Supplemental Authority, on April 14, 2006.

Ot
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Smith v. Jones, Case No. 2005 CY 00152, P.2

This action is proceeding on Plaintiff’s Third Tndividual Claim for Rcliéf, requesting
dcc]ai'atory judgment under Ohio ﬁcvised Code Section 2721.03, of her rights and the
- constitutionally of Ohio Revised Code Section 4123,931 as to the subrogation rights of the
New Party Plaintiff. The Court ordercd the re-alignment of the parties on October 14, 2005,
permitting the BWC to be named as a New Party Plaintiff. Thereafter, the BWC filed a
Complaini on October 31, 2003, asserting its subrogation rights under Ohio Revised Code

Section 4123.931.

STATEMENT OF THE CASE

On April 29, 2003, Piaintiff Smith, an employee of Hancock County, was injured in an
automobile accident. According to Srnilth the injuries that resulted from the acci dent include a
.lacclauon of her hand, pam in her left elbow, hip, neck, and back. Smith has engaged
substantial treatment of her i injuries, and claims ongoing pa.m from the injuries in her back At
the time of the accident, Smith was engaged in activities pursuant to her position with Hancock
County. As a result of being injured while working, Smith filed a claim for benefits with the
BWC on May 5, 2003, and has received workers® compensation benefits for medical bills and
préscm'pﬁons, totaling $10,854.90, as of January 16, 2000. Thg BWC further estimated on
January 10, 2006 that future benefit payments to Smith will tlota] $4,434.72.

In addition to seeking and receiving '\;Jorkmﬂs’ compensation benefits, Smith also filed
suit agaiﬁst Defendant Carolyn S. Jones, as a third-pa.r_ty tortfeasor in connection with the
accident, Procéodjng under Ohio Revised Cod:c Sections 4123.93 and 4123.931, the BWC has

asserted an independent right of recovery in the net amount recovered from this third-party
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claim, with respect to past, present, and estimated future payments of compensation and

benefits.

CLAIMS OF THE PLAINTIFR

Plaintiff asserts in her motion that Ohio Revised Code Section 4123.931 s
unconstitutional, facially ahd |:ls applied, based primarily on the Ohio Supreme Court decision
in Holeton v. Crouse Cértage Ca., 92 Ohio St. 3d 115, 2001-Ohio-109, 748 N.E.2d .1 llll,
which invalidated the predecessor to the currenﬂj challenged statute under the Ohio
Consjtimtion. Plaintiff challenges the current statutory enactment of 2 subrogation right for the
BWC under the Ohic Constitution, specifically under the followling constitutional provisions:
Section 16, Article I; Section 19, Article I; Section 2, Article I; and Section 5, Article I

As to her first two arguments, those premised on the Ohio Constitution’s gnarantees of
"Due Course of Law and Private Property, Smith argues that the most recent re?isicns to the
statute have failed to satisfy the c;nnsﬁtuti onal requirements expressed in Holeton, Smith first
asserts that the current version of the statute is not limited to reimbursing the BWC only forl
damages that are congidered a double recovery- those which é.:e paid both by the BWC and the
third-party tortfeasor. Smith also argues that the estimated futore benefits provision of the
cutrent statute operates as a taking, allowing the BWC to either achieve a windfall at the
expense of claimants, or to relieve claimants of dominion and control over their tort judgments,
through ifs option of allowing estimeted future benefits awards to be paid either immediately,
or into 2 trust fund, pursuant to Ohio Revised Code Sections 4123.931(E) and (F).

Smithlalso raises an Equal Protection claim under the Ohio Constitution, asserting that

the current statute imposes an arbitrary classification scherne distinguishing between those
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claimants who scitle their _third—party tort claims, and those who take their claims to trial.
Smith contends that allowing a claimant who settles his or her claim before trial to take
advantage of alternative dispute resolution proceedings to achicve an a]]o.cation of the net
amount regeived in the settlement, while limiting a claimant who goes to trial to the operation
of the statutory formnla, constitutes such_ an arbitrary classification. .

Lastly, Smith argues that the current smtutor’y scheme violates her Right to Jury Trial
under Section 5, Article I of the Ohio Constitution. Smith maintains that the statute at issue
allows the Court to enter judgment on a subrogation claim, based on the algebraic formula of
the statute, and in disregard of wﬁethcr the jury actually awarded damages based on the future
workers' compensation benefits in its verdict. Based on this argument, Smith asserts that the

statute allows courts to disregard the jury verdict, thereby violating her right to @ trial by jury.

CLAIMS OF THE NEW PARTY PLAINTIFF

Responding to Smillth’s claims, the EWC asst_-.rts that the statute is constitutional, both
facially and as applied to Smith’s particular case; As a general matter, the BWC argues that the
revisions to the statuté invalidated in Holeton addressed the constitutional infirmities of the |
prior statute, and thus, the new statutory scheme should be upheld.

The BWC asserts that Ohio Revised Code Section 4123.931 does not operate to deprive
Smith of either her rights to Private Property or Due Course of Law under the Ohio
Constitution. As to the estimated future benefits provisions of the statute, the BWC points out
that the new statute does not grant the BWC é current collectible interest in a third-party tox.'l.:

judgment; instead, it provides claimants with the option of creating an interest bearing trust

| account, end requires the BWC to file claims every six months in order to receive payment for
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the funds. As to the constitutionally mandated matching requirement in a subrogation statute,
the BWC argues that the pro-raza nature of the statutory formula precludes an award of a
subrogation interest that does not constitute a double i:ccovcry. Additionally, the BWC asserts
that the Court is bound to consider the jury intcrrogatoﬁcs when c_alculéting the s;ubrogati on
interest when it applies the formula. In the case of the third-party claims that are settled before
& court judgment is rendered, the BWC points out that the General Assembly providad for two
avenues for the settling party to allocate the “net amount recovered” to those benefits that were
or are to be paid through the Workers” Compensation system.‘and those that represent other
recoveries. The BWC maintginn that the statute allows the claimant to make this allocation
through an agreement with the BWC, or through an alternative dispute resolution process.

Next, the BWC argues that the current statutory scheme does not violate Smith’s Equal

. Protection rights under the Ohio Constitution. Focusing on the different options available to

settling parties for allocating the “net amount recovered,” the BWC contends that the
clagsificafion is rational and is not arbitrary. Based on the inherent difference between taking a
case to trial and settling the same case, the BWC asserts that providing an alternative dispute
resolution option in the foriner case, but not the latter, is a rational response to the requirement
that in both instances a claimant should have an opportunity to show that their recovery is not
duplicative of their Workers” Compensation benefits. ’

| Lastly,‘ the BWC asserts that Ohio Revised Code Section 4123.931 does not violate
Smith’s right to a Jury Trial under the Ohto Constitution. The BWC argues that the right being
claimed here is one of staﬁxtory creation, through the Workers’ Compensation statute, and thus,
is not one that the jury trial right extended to at cornmon law. In the alternative, however, the

BWC maintains that the statvtory provisions providing for jury interrogatories do 'not' require
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the Court to apply the statutory formula in blank. Additionally, tl.w.BWC contends that the
statute aliows the jhry to apply the formula, thereby preventing an award contrary to the jury
verdict. Because the formulaiis pro-rara in its application, the BWC asserts that the formuia
precludes an a\.ﬂard that does not constitute a double recovery. Based on this argument, the

| BWC assexts that there is no impairment of the jury trial right from the operation of the statute.

STANDARD FOR REVIEW

Civil Rule 56 dictates the requirements for and parameters of summary judgment in the
state of Ohio. Civil Rules 56(A) and (B) determine that parties secking affirmative action and
dcfcnding'partit;.s may move for summary judgment, and the Ohio Supreme Court has held,
“éiv.R. 56(B) makes SMW judgment available to ‘[a] party agairst whom a claim . . . is.
a_sserted,' while Civ.R. §G(A) makes summary judémmt available to ‘[a] party seeking to
recover upon a claim.™ Robinson v. B.O.C. Group (1998), 81 OhioISt. 3d 361, 367, 1998-
Ohio-432, 691 N.E.2d 667; quoting Ohic Civ. R. 56(A), (B) (emphasis in original).

Civil Rule 56(C) sets forth the evidence a party may use to support its motion for .
‘summary judgment and how that evidence must be construed when the Court determines-
whether summary judgment is appropriate. The rule states, “[s]ummﬁry Jjudgment shall be
rendered forthwith if the pleadings, depositions, answers tp-intermgatoﬂes, written adnﬁssions,
affidavits, transcripts of evidence, and written stipulations of fact, if any,' timely filed in the
action, show that there is no genuine issue as to any material fact and that the moving party is
entitled to judgment as a ﬁatter of law. No evidence or stipulation may be considered except
as stated in this rule. A summary judgment shall not be rendered unless it appears from the

evidence or stipulation, and only from the evidence or stipulation, that reasonable minds can
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come to but one conclusiqn and that conclusion is advcmc to the party against whom the
motion for summary judgment is made, that party being entitled to have the evidence or
stipulation construed most strongly in tht.i» party's favor,” Ohio Civ. R. 56(C). Furthermore,
Civil Rule 56(E) 'sﬁpulau;s that “{sJupporting and opposing affidavits shall be made on peréana] ,
knowledge, shall set forth such facts as would be admissible in evidence, and shail show
affirmatively that the ;ffiant is competent to testify to the matters stated in the affidavit.” Ohio
Civ. R. 56(E).

In interpreting Rule 56(C), the Chio Supreme Court has established, “[b]efore summary -
Jjudgment may be granted, it must be determined that (1) no genuine issue as to any material
fe_lct'rcmains to be litigated, (2) the moving party is entitled to judgment as a matter of law, and
(3) it appears from the evidence that reasonable minds can come to but one conclusion,l and
viewing such evidence most strongly in favor of the nonmoving pany that conclusion is |
adverse to the party against whom the motion for sum'ma:y judgment is made.” Mootispaw v.
Eckstein (1996), 76 Ohio St. 3d 383, 385, 1996-Ohic-389, 667 N.E.2d 1197; citing Temple v.
Wean United, Inc. (1977), 50 Ohio St. 2d 317, 327, 364 N.E. 2d 267. The party fiioving for
summary judgment has the burden of proving that no genuine issue of material fact exists, The
Ohio Supreme Court has established that the moving party must use some type of evidence
specified in Civil Rule 36(C) to show that the “‘nonmoving party has no evidence to support
[its] claims.™ Kulch v. Structural Fibers Inc. (1997), 78 Ohio St. 3d 134, 145, 1997-Ohio-219,

.677 N.E.2d 308; quoting D.resher v. Burt (1996), 75 Obio St. 3d 280, 293, 1996-Ohio-107, 662
| NE2d 264 (emphasis deleted). Although a moving party is not required to “support its motion
for summary judgment with any affirmative evidence, i.e., affidavits or similar materials

produced by the movant . . . even Celotex [Corp. v. Catrett] makes clear that the moving party
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bears the initial responsibility of informing the trial c;)urt of the basis for the motion, and
identifying those portions of the record before the trial court which demonstrate the absence of
a genuine issue of facton a m'atcrial element of the nonmoving party's claim.” Dresher at 292
(cifati.ons omitted) (emphasis in original).

If a moving party can satisfy its initia! burden, the burden tlacn-shift"s to the nonmoving
party to falfill its burdcn; as outlined in Civil Rule 56(E), which requires the nonmoving party
to “sct forth specific facts showing that there is a genuine issue for trial[,]” by using the type of
evidence outlined in Rule 56(C). See Chio Civ, R 56(B); Dresher at 293, 'I'hewfofe, the
nonmoving party has a reciprocal burden to set forth specific facts showing the existence of a
genuine issue of material fact. A. Doe v. First Presbyterian Church (USA) (1998), 126 Ohio
App. 3d 358, 364, 710 N.._EZd 367; Civ. R. 56(E}. The nonmoving party may not rest on the
mere allegations of jts pIt_:adiné. State ex rel. Burns v. Athens County Clerk of Couris (1998),
83 Ohio St. 3d 523, 524, 1998-0hio-5, 700 NE.2d 1260, 1261; citing Mootispaw at 385; Ohio
Civ. R. 56(E)). -

Because Smith is arguing that the current version of Ohio Revised Code Section
4123.931 is unconstitutional, specialized standards of review are applicable to her claims when

.determining whether she is entitled to judgment as a matter of law under Rule 56(C). Tﬁe
specific standard of review for each claim is addrqsscd and applied within each discussion of
the issue, as the standard of review is dependant both on the claim i)cing raised as well as the

specific allegations within the claim.
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CONCLUSIONS OF LAW
Plaintif in this matter is requesting the Court to grant declaratory judgment that Chio

Revised Code Section 4123.931 is unconstitutional, both on its face and as applied to her
situation. The Court “may declars rights, status, and other legal relations whether or not further
relief is or could be claimed...The declaratioﬁ may be either affirmative or negative in form
and effect...[and] has the effect of a final judgment or decree.” R.C, 2721.02(A). Specifically,
“any person..,affected by. . .a statute, ,.may have determined any question of constructi on or
validity arising under mé...sﬁmte...md obtain a declaration of rights, status, or other legal
relations under it.” R.C. 2721.03. In resolving a declaratory action by summary judgment, the
trial court must specify a construction of the law under consideration. See Grange Mut. Cas.
Co. v. Jordan (3" Dist. 1991), No. 5-90-46, 1991 Ohio App. LEXIS 5331. Therefore, the
logical starting point for analysis is the curent version of Ohio Revised Code Section

4123.931. |

The current version éf Ohio Revise& Code Section 4123.931 “creates a right of recovery

in favor of a statutery subrogee against a third party, and the statutory subrogee is subrogated to
the rights of 2 claimant [of workers' compensation benefits]” R.C. 4123.931(A). In allocating
the rights of the parties, the statute makes a preliminary classification dependant on whether the
claimant settles his or her claim against the third-party, or takes that claim to judgment in a
-court of law, Cf R.C, 4123.931(B) and (D). However, in either instapce, the same formula will
apply to determine the amounts of the judgment c>.r settlement that are allocated to the
" respective parties. Id.
That formula can best be e;xpressed as: Claiment = Uncompensated Dama ges /

(Subrogation Interest + Uncompensated Damages) x Net Amount Recovered; Statutory -
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Subrogee = Subrogation Interest / (Subrogation Interest + Uncompensated Damages) x Net
Amount Recovered. Id. In the formula, the uncompensated damages are “the claimant’s
demonstrated or proven damages minus the statutory subrogee’s subrogation interest.” R.C.
4123.93(F). The subrogation interest is the “past, present, and estimated future payments of
compensation, medical benefits, rehabilitation costs, or death beneﬁts...paid 10 or on behalf of
the claimant by the statutory subrogee.” R.C. 4123.93(D), The net amount recovered is “the
amount of any award, settlement, compromise, or reéovery bya é]aimant against a third party,
minus the attorney’s fees, coats, or other expenses incurred.,.in securing the award, settlement,
compromise or recovery” and does not include punitive damages. R.C, 4123.93(E). Thus, the
-formula operafes to pmvidc each party with the percentage of the net amount recovered that
represents the percentage of the sum of the subrogation interest ﬁnd the uncompensated.
damage#. |
The distincﬁ;:n between settlement and judgment appears to come into play in the
‘allocation of actual amounts to the formula. A settling party has the option 6f coming to an
sgreement with the statutory subrogee to allocate the net amount recovered “on a more fair and
reaspnable basis'; than the formula, and if this fails, to utilize a conference with a designee of
the administrator of workers’ compensation, or through an alternative dispute resolution
process to achieve the same goal. R.C. 4123.931(B). A party taking his or her ¢claim to
judgment, on the other hand, is entitled to, in a non-jury proceeding, findings of fact as to the
total ﬁomt~§f compensatory damages, furlhel; broken down into cc-onomic and non-ecoromic
loss, and in a jury proceeding, i;ltcnogatoﬁcs as to the same findings. R.C. 4123.931(D).
After the amounts are allocated through the above process, the claimant is presented

with nn'bption_ by the statute: cither establish an interest bearing trust account for the portion of
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the subrogation interest that represents estimated future benefits, or to pay the entire estimated
amount to the stattitory subrogee within 30 days. R.C, 4123.931(B) and (F). If a claimant
chooses the trust account opﬁon; any balance in the account after the right to receive benefits
has terminated bcldngs to the claimant. R.C, 4123.931(E). However, if the claimant chooses
the immediate payment option, there is no comparable refund provision in the statute,

Smith challenges the above statutory scheme on & number-of constitutional grounds.
The first argument she makes is that the Ohio Constitution’s guarantees of Due Course of Law
and Private Propcrcy are violated by the statute. Smith contends that the most recent revisions
to the statute have failed to satisfy the constitutional requircrncnﬁ expressed by the Ohio
Supreme Court. The Supreme Court of.Ohio invalidated the previous version of this statute in
2001. Holeraﬁ v. Crouse Cartage Co., 92 Ohio St. 3d -115, 135, 2001-Ohio-109, 748 N.E.2d
1111. In determining the validity of the previous statute on both Due Course of Law and
Private Property grounds, the Supreme Conrt determined that the appropriate standard of
review was that of rational basis, which requires that the statute be reasonably related to 8
Iegitimate government purpose. Id at 122. In the context of subrogation statutes, like the
parallel context of collateral source deduction statutes, this means that “deductible, or in this
case, subrogable or recoupable items be matched to those losses 'or types of damages that the
‘claimant aciually recovered from the tortfeasor.” Id. The central element of this inquiry is
whether the amount awarded to the subrogee is actually included iﬁ the séttlcmcnt_ or judgment,

'i‘hc Court in Holeton invalidated the prior statute under this standard, focusing on two
elements of the previous statute: (1) the estimated future values of compensation and medical
benefits, and (2) the subjection of the entire settlement award to the subrogatiron interest, Id. As

to the estimated future benefits, the Court found that the prior version of the statute violated
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both section 16 and 19 of Article I of the Ohio Constitution,_because it operated to provide a
windfall for the statutory subroges, by requiring “tﬁe claiment to reimburse the bureau or self-
insuring employer for futm‘e benefits that the claimant may never receive,” creating an
immediate récovéry in the statutory subrogee, and impoging the risk of overestimation of future
payments on the claimant. Id at 123-25. The Court held that such a statute was “irrationa) and
- arbitrary,” Jd.

In assessing the current statute, the Court must indulge in'a strong presumption in favor
of the constitutionality _of the statute, and the challenger of the statue must prove jts
nnconstitutionality beyond a reasonable doubt, Johns v. Univ. of Cincinnati Med Assocs., 101
‘Ohio St. 3d 234, 240, 2004-Ohio-824, 804 N.E.2d 19; See also I re Columbus Skyline -
Securities, Inc., 74 Ohio S.t. 3d 495, 498, 1996-Ohio-151, 660 N.E.2d 427. At the outset, it is
important to note that the Ohio Supreme Court stated in Holeton that the holding did *not
accept the proposition that & workers’ compensation subrogation statute is per se
unconstitutional, and nothing in this opinion shall be construed to prevent the General
Assembly from ever enacting such a stattlxta.” Holeton, 92 Ohio St. 38 at 135, Accepting the
invitation of the Court, the General Assembly substantially revised the invalidated statute in
2003,

bnc of the major revisions presented in $.B. 227 was the addition of the trust fund
option for the payment of estimated future benefits. R.C. 4123.931(E); See Legislative Service
Commission, Final Analysis of §.B. 227 ( 124" General Assemblly). This trust fund opel;ates fo
preclnde the creation of an jmmediate ri ght of recovery in the statutory subrogee by requiring
the subrogee to file reimbursement claims with the claimant évery six months. Id.

Additionally, the trust fund remains the property of the claimant, both in ﬁrincipal and interest,
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and should there be an overestimation, the claimant is entitled to keep that portion of the trust
fund that was not actnally cxpéndsd by the subrogee. id. This Court is aware that there has
been conflicting judicial authority, as to the decisions issued by the Courts of Commeon Pleas in
the State of Ohio, regarding the effect of this revision. See McKinley v. Ohio Bureau of
Workers® Comp., Case No. 05-OT-122, (Washington Cty. C.P., Dec. 27, 2005) (cu:j‘cntly on
appeal to the 4™ District Court of Appeals, as case number 06 CA 7); Fry v. Surf City, 137 Ohio
Misc.2d 6, 2006-Chic-3092, 581 N.E.2d 573.

In McKinley, the Washington County Court of Common Pleas dctcnnint-.d that the trust
fund provisions of the statute did not cure the unconatitutionality of the predecessor to R.C.
4123.931, specifically finding that the current Btamfe operated as a complete taking, subjecting
fuﬁds that may or may not be a double recovery to the trust. uﬁti] the injured Plaintiff dies. -
McKinley at 5-6. In Fry, the Lucas Couﬁty Court of dommm Pleas disagreed with this
assessment of the statute, where it construed the trust fund provisions as preclué[in gthe
potential windfall to the State that provided the grounds for the Holeton Court to invalidate the
statute’s predecessor. Fry at {13-19. The Fry court focused on the fact that the trust fund
provisions of the revised statute operate to ensure that the stafﬁtory “subrogee iz only -
- reimbursed for amounts actually expended up to the amount placed in trust.” Id at {16. The
court found that this revision “corrected the constitutional infirmity” and was a “reasonable,
rational, non-arbitrary response to the legitimate concern of preventing double recoveries.” Id
at 19,

This Court is persnaded by both the construction of the statute and the reasoning
provided by the Lucas County Court of Commﬁn Pleas, and follows that ana]ys:sis here. The

addition of the trust fund option by the General Assembly prevents any risk to the Plaintiff that
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future beﬁcﬁts may bé overestimated or that double recoveries will occur. The State no longer -
has a preé.cnt colleétaﬁle interest in the recovery of a Plaintiff; instead, the State is required to
sﬁbmit payment notices to-the Plaintiff in order to receive funds i"rom the trust. The Court finds
that becau'se this option in the statate would preclude a windfall to the state and the statute is
presumed tc be constitutional, the legislature has remedied this specific shortcoming of the
previous statute. -

Additionally, the trust fund elso cperates in a manner similar to the “future credits”
provision for overpayment by the BWC, approved by the Ohio Supreme Court in Sraze, ex rel.
Weimer v. Indusirial Camm 'n (1980), 62 Ohio St. 2d 159, 404 N.E.ﬁd i49. In that case, the
court upheld the provisions of Ohio Revised Code Section 4123.52 against Due Process and
Equal Protection ch;allcngcs. Id. That provision allowed recoﬁpmcnt of overpayment through
déductiné the overpayment from fufure amounts payable to the claimant, Id.

As to the second shortcoming of the previous statute, the Holeton Court held that the
provisions of the prior subrogation statute, wﬂich p!bciuded sc_attling claimants from showing
that the entire amount of the sefﬂ;:ment did not constitute a double recovery, violated both the
Pue Course of Law and Takings provisions of the Ohio Constitution. Holetor at 125-26. The
| Court seemingly approved of the portions of the statute that allowed 2 ciaimant who wentto
trial to obtain jury interrogatories dividing the damages award between economic and norn-
economic loss, and focused on the Jack of such provisions in the case of a settling claimant. Id.
Since settiing claimants were unable to prove that the settlement did not cons.titutc a double
recovery, the statute in Holefor went too far, and reached amounts that were not' double

recoveries. The new statute retains the jury interrogatory provisions of the prior statute, and
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added & mechanism by which settling claimants could show that their settlement did not

_constitute a double recovery.

The statute now provides that a settling claimant can apportion damages through an
agreement witﬁ the BWC, and if this fails, can request a conference with a designee of the
administrator of workers’ compensation, or can intilize an aliernative dispute resclution process
to allocate damages. R.C. 4123.931(B). Additionally, the statute also now applies the same
pro-rasa formula to both claims that go 1 trial, and claims that are settled without a trisl. R.C.
4123.931(B). More importantly, however, the statute noﬁ provides a mechanism by v;fhich a
seitling Plaintiff c;cm demongtrate that there was no double recovery, by providing mechanisms
similar to the jury intemgat&m’ es, but tailored to the unique factual scenario of a settled case.
As the Lucas County Court of Comumon Pleas has also notcci, a Plaintiff who rcmajps
unéaﬁsf.“led with the results of the conference and altemativé dispute resolution process ratains
the ability to bring a declaratory judgnient action to determine the appropriate interest vested in
the statutory subrogee. Fry v, Surf City, Case No. CI05-2471, at 11 (Lucas Cty. C.P. April 3,
2006). Applying both the rational basis standard, as well as the presumption of

constitutionality required when reviewing a statute of the General Assembly, as stated in Johns,

the Court finds that the statute complies with the mandates of Holeron, by providing a fair and

reasonable mechanism by which a settling claimant can prevent the subrogation ¢laim from

| exceeding the amount that the settfement duplicates expenditures of the BWC.

Plaintiff also argues that the statute violates thé Due Course of Law and Private
Property rights of claimants who go to trial, based on the jury interrogatories being non-binding
on the court when the court applies the statutory formula. This argurnent is based on the

provisions of the statute that apply the formula, and then provide for_the jury imterrogatories
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discussed above, without stating that the interrogatories should affect the operation of the
formula. R.C. 4123.931(D). Such a construction of the statute would also implicate .the right to
g jury trial, discussed below, Howgver, this argument appears to be specious at best since a
court is bound to construe a statute to avoid constitutional infirmities if possible, and because of
the presumption of constitutionality that attaches to all statutes. State v. Keenan, 81 Ohio 5t. 3d
133, 150, 1998-Ohio-459, 689 N.E.2d 929; Sée also Johns v. Univ. of Cincinnati Med. Assocs.,
101 Ohio St. 3;1 234, 240, 2004-Ohio-824, 804 N.B.2d 19. The appropriate constitutional
construction would be that the legislature intended the court to lise the jury verdict as a guide tp
determining the amouns to be used in applying the statote, and not that the legislature intended
the formula to apply irrespective of the jury verdicts. If the Court were to construe the statute
as requested by fhc Plaintiff, subsection D of the statute wquld be rcnd;red completely
frrelevant. Given that “[iJt is a cardinal rule of statutory construction that a statute should not
be interpreted so as to make the statute incffecti_'ve’f and “[a] court must construe the statute so
as to render it compatible with other related cnacﬁnents and construe it 80 as to av-oid
umreasonable consequences,” the Court declines to utilize Plaintiff’s construction of the st}ztute, e
and instead, will construe the statute as preventing a court from disregarding the jury
interrogatories. Christman v. Washington Caw_-t House Schoof Dist. (12’1' Dist. 1986), 30 Ohio
App. 3d 228, 231, 507 N.E.2d 384; citing Guif Oil Corp. v. Kosydar (1975), 44 Ohio St.2d
208, 339 N.E.2d 820, |

Plainliﬂ“ also raises an Equal Protection claim under the new statute, asserting that the
statute makes an arbitrary classification by allowing settling claimeants to take advantage of the
altemaﬁve dispute resolution mechanism, while requiring claimants v_vho take their case to a

jury verdict to be limited to the application of the statutory formula. Such a challenge,
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according to Holeton, is reviewed under the same rational basis review as the claims above,
Whiqh requires a rational relationship to a legitimate government intcrcsﬁ, or reasonable
grounds for the distinction, Holeton ot 131 (applying Stare ex rel. Patierson v. Industrial
Comm'n (1996); 77 Ohio St. 3d 201, 205, 672 N.E.2d 1008). In Holétan, the classification that
allowed clajmﬁnm taking their case to verdict to allocate. their damages through the use of
interrogatories, but prevented settling ¢laimants from making a similar showing, was “irrational
and arbitrary.” Id at 132.

- However, the Court’s construction of the statute, discussed above, indicates that the
claimant who takes ﬁislher case to trial is not limited to the application of the statutory formuia,
but instead obtains the benefits of the jury interrogatories that are required under the statute.

. This is the same type of interrogatory that was favorably discussed in Holeton. Thus, the -
clai.mant who takes a case to trial receives the opportunity to apportion damages through jury
interrogatories, while the settling claimant has the opportunity to allocate informally with the
BWC or to utilize alternative dispute resolution. The distinction in remedies appears to be
rationally related to the legitimate governmental purpose of encouraging settlements, as well as
the legitimate purpose in preventing double recoveries. AAAA Enterp., Inc. v. River Place
Community Urban Redevelopment Corp. (1990), 50 Ohio St. 3d 157, 533 N.E.2d 597, Holeton
at 132, Add:itiom_illy, the remedy reflects the difference between a settled and a tried case, and
therefore, under rafional basis review, survives constitutional sr;ru_tiny. According] ¥y, the Court
finds that this statute does not offend the Equal Protection Clause of the Ohio Constitution, as
its classifications are rationally related to a legitimate government purpose.

Lastly, Plaintiff raises an argument not presented in Holeton, maintaining that the

provisions of Ohio Revisc_:d Cods Section 4123.931 operate to deprive a claimant of histher
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right to a jury trial. The standard for reviewing such claims is one of the strict scmtin)lr, since
thg right to Jury trial, in actions where the right existed at common law at the time that the Chio
Constitution was adopted, is a fundamental right. Sorrell v. Thevenir, 69 Ohio St. 3d 415, 421-
23, 1994-Chio-38, 633 N.E.2d 504. Thus, the statute must be shown to be necessary to
prorriote'a compelling state interest, should the fundamental right to a jury trial be shown 1o be
implicated. Id. However, the tlﬁcsho]d matter here is the construction of the statute, as
discnssed above. Since the Court has already construed the statute to prevent a court from
disregarding the jury findings, expressed through the interrogatories, the statute does not violate
the right to a jury trial, The present stétute is distinct from the scenario in Sorrell v. Thevenir,
whcre th;a Ohio Supreme Court invalidated a collateral source deduction statute that allowed
the court to make the deduction, regardless of whether they were duplicated in the jury verdict,
and in disregard of that verdict. Id at 421. |

Hm, the statute requires that a court use the jury interrogatory numbers iﬁ applying the
formnla to the verdict. The statute provides a mechanism by which the jury’s economic
damages award supplies the value for tﬁe “subrogation interest” and the non-economic
damages award to supply the value for the “uncompensated damages.” Under such a
construction, the right to a jury trial is not implicated, and thus, the st;-,ict scrutiny review is not
necessary. The statute does not impinge on the right to a jury trial under the Ohio Constitution,

and the Court upholds the statute on this basis as well.

CONCLUSION

For the forgoing reasons, the Court finds that Ohio Revised Code Section 4123.931 as

enacted in S.B. 227, doés not violai:e Sectione 2, 5, 16, and_. 19 of-Articlc I of the Ohio
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Constitution. Accordingly, no genuine issue as to any material fact remains to be litigated as
between Smith and the BWC, Construing the evidence most strongly in the BWC's favor,
reasonable minds can only reach a conclusion that is adverse to Plaintiff. Thus, Smith is not
entitled to judgment as a matter of law on her claim that Ohio Revised Code Section 4123.931
is unconstitutional. | . _

It is therefore ORDERED that Plaintiff April 1, Smith’s Motion for Stﬁnmary Judgment
is found not wel! taken, and accordingly denied.

As a result of the Court’s determination that the statute is constitutional, both facially
and as applied to this case, the Court dismisses with prejudice Plaintiff’s Third Individual
Claim for Relief, requesting declaratory judgment that the statute is unconstitutional. Given
that the pending claims against Defendant Jones have been se&lcd by the parties, the only
matter pending before the Court is the amonnt, if any, of the subrogation lien applied to the
settlement. Given that Ohio Revised Code Section 4123.931 specifically provides methods for
the allocation of this amount, the Court dismisses the remainder of the cause of action in this
case.

The Court finds that this is a final appealable order, pursuant to Civil Rule 54(B), and
that there is no just cause for delay.

All until further order of the Cout.

/flOSEPH H. NIEMEYEX, JUDGE
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
GENERAL DIVISION

CASE NO.: b5 CV 83507

KIM D. LASLEY ,

' JUDGE MARY

Plaintiff, KATHERINE HUFFMAN

{5~

HUONG T. NGUYEN, et aL,, .
DECISION, ORDER AND ENTRY

Defendant. . OVERRULING PLAINTIFF’S
MOTION FOR SUMMARY
JUPGMENT AND SUSTAINING
DEFENDANT’S MOTION FOR
JUDGMENT ON THE PLEADINGS

This matter is befors the court on the Motion for Summary Judgment filed herein on
May 30, 2006 by Plaintiff Kim D. Lasley (“Lasley™). On June 14, 2006, Defendant Ohio
Bureau of Workers Compensation ("BWC”) ﬁle& a Response and 12(C) Motion for |
Judgment on the Pleadings. Plaintiff filed a Reply Memorandum in Support of her Motion
on June 23, 2006. Defendant filed its Reply Memorandum on Juns 29, 2006. This matter is

now ripe for decision.
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L. FACTS

The parties do not dispute that on December 31, 2004, Plaintiff Lagley was injured in
an automobile accident while she was in the course and scope of her employment with
Choices in Community Living. As a result of her injuries, Lasley filed a claim with
Defendant BWC. As of the date of filing of the Motions before this court, BWC has paid to
Lasley approximately $1212.12 in benefits and/or medical bills and BWC estimates no
further benefits as a result of Lasley’s claim.

As a result of the automobile accident and the injuries sustained therein, Lasley filed a.
Complaint on November 7, 2005. In her First Claim for Relief, Lasley alleges, among other
things, that she suffered severe and permanent injuries when co—Defendant Huong T. Nguyen
(“Nguyen™) negligently operated his motor vehicle and/or failed to yicld the right of way
from private property and collided with her vehicle at a high rate of speed. Lasley demands
judgment against Nguyen in excess of $25,000.00. In ker Second Claim for Relief, Lasley
alleges that BWC may have paid medical expenses on her behalf in connection with the
antomobile accident and that BWC has claimed or may claim a subrogation right under
O.R.C. Sections 4123.93 and 4123.931. Lasley further claims that the aforementioncd.cudc
sections are unconstitutional on their face as applied to her and that such statates violate her
rights under the Ohio Constitution. Lasley contends that under O.R.C. Section 2721.03,
Plaintiffs rights and obligations may be declared by this court and requests declaratory
jndgment declaring the follov‘vir;g: {1) her rights mnder O.R.C. 4123.93 and 4123.931; and (2)

O.R.C. 4123.93 and 4123.931 unconstitutional as applied to her.
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BWC contends, by and through the sworn affidavit of Ellen Wentzel, supervisor of
the BWC’s subrogation unit, that it has “an independent right of recovery and is subrogated
to the rights of the plaintiff agninst the defendant with respect to past, present, and estimated
future payment of compensation and benefits” {Defendants Response, p. 4, citing Wentzel
Afd., paragraph 6). While Lasley admits in her Motion that “BWC is a ‘statutory subrogee’
within the meaning of R.C. [section] 4123.931" and that “{a]s a statutory subrogee with
respect to workers’ compensation benefits previonsly or hereafier paid to Kim Lasley, BWC
has asserted a subrogation claim in its ‘new party complaint’ against any settlement made or
judgrﬁent paid by or on behalf of the other defendants for not only benefits the BWC has
paid, but benefits they may never pay in the future™ (Plaintiff’s Motion for Summary
Judgment, p. 2). However, Lasley disputes the validity of BWC’s subrogation claim and
contends that O.R.C. 4123.931, otherwise known as Ohio's subrogation statute, violates
Sections 2, 5, 16 and 19 the Ohio Constitution.

In its Response, BWC argues that the subrogation statute is constitutional, and moves
this court for judgment on thé pleadings under Ohio Rule of Civil Procedure 12(C) in relation
to Lasley’s Second Claim for Relief for declaratory judgment on the issue that O.R.C.. |
Sections 4123.93 and 4123.931 do not violate the Ohio Constitution and that its statutory
right to recover is enforceable against recovery made by Lasley as a result of this case. BWC
further moves this conrt to dismiss Lasley’s Second Claim for Relief as contained in her

Complaint.
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II. STANDARDS OF REVIEW

A. Summary Judgment Standard

Summary judgment is appropriate pursuant to Rule 56(C} of the Ohio Rules of Civil
Procedure when (1) there is no genuine issuce as to any material fact; (2) the moving party is
entitled to judgment as a matter of law; and (3) construing the evidence most strongiy in
favor of the nonmoving party, reasonable minds can come to only one conclusion, that being
adverse to the non-moving party. Harless v. Willis Day Warehousing Co., 54 Ohio St 2d 64,
66 (1978). Tﬁe burden of showing that no genuine issue exists as to any material fact falls
upon the moving party. Mitseff'v. Wheeler, 38 Ohio St. 3d 112, 115, 526 N.B.2d 798 (1988).
Additionally, a motion for summary judgment forces the nomnovin;g party to produce
evidence on any issue (1) for which that party bears the burden of production at trial, and (2)
for which the moving party has met its initial burden. See Dresher, v. Burt, 75 Ohio 3d 280,
662 N.E.2d 264 (1996). A non-moving party “may not rést upor the mere allegations or
denial of his pleadings, but must set forth specific facts showing there is a genuine issue for
trial,” Chaney v. Clark Cty. Agricultural Soc. (1993), 90 Ohic App. 3d 421, 424, 629 N.E2d
513, |

The key to a summary judgment is that there must be no gepuine issue as to any
material fact. Whether a fact is "material" depends on the substantive law of the claim being
litigated. See Anderson v. Liberty Lobby, Inc., 477 U.8. 242, 247-248 (1986); Turner v.
Turner, 67 Ohio 8t. 3d 337 (1993). An issue of fact exists when the relevant factual

allegations in the pleadings, affidavits, depositions or interrogatories are in conflict. Link v.




Leadworks Corp., 79 Ohio App. 3d 735, 741 (1992).

B. Constitutional Challenge Standard

All legislative enactments enjoy a strong presumption of constitutionality. Fry v. Surf
City, Inc., 2006 Ohio Misc. LEX]S 123 (ciﬁng State ex rel, Patterson v. Indus. Comm.
1(1996), 77 Ohio St.3d 201). Further, the court "must apply al} presumptions and pertinent
ules of construction so as to uphold, if at all possible, 2 staiute ¥ * * agsailed as
unconstitutional." Fry, supra (citing State v. Dorso (1983), 4 Ohio St.3d 60). Consequently,
a challenging party must prove any assertiohs of unconstitutionality beyond a reasonable
doubt. Fry, supra (citing In re Columbus Skyline Secs., Inc. (1996), 74 Ohio 5t.3d 495).

C. Judgment on the Pleadings Standard

Upon a motion for judgment on the pleadings under Ohie Civ. R. 12(C), the party
against whom the motion is made is entitled to have all the material allegations in his
complaint, with all reasonable inferences to be drawn therefrom, construed in his favor,
Peterson v. Teodosio (1973), 34 Ohio S5t.2d 161, 166. A determination of the motion for
||judgment on the pleadings is restricted solely to the allsgations in the pleadings. Jd. A
motio:'i for judgment on the pleadings is to be granted when after viewing allegations and
reasonable infercnces therefrom in a light most favorable to the noenoving party, the moving
party is entitled to judgment as a matter of law. Brown v. Wood City Board of Elections

(1992), 79 Ohio App.3d 474, 477.




III. LAW AND ANALYSIS
In her Motion, Lasley disputes the validity of BWC’s subrogation claim and submits
that O.R.C. 4123.931 violates the Ohio Constitution. Ohio Revised Code Section 4123.93

defines the following:

“Statutory subrogee” means the administrator of workers' compensation, a self-
insuring employer, or an employer that contracts for the direct payment of medical
services pursuant to division (L) of section 4121.44 of the Revised Code.

(O.R.C. 4123.93(B))

*Third party” means an individual, private insurer, public or private entity, or public

or private program that is or may be liable to make payments to a person without -

regard to any statutory duty contained in this chapter or Chapter 4121,, 4127, or
4131, of the Revised Code. (O.R.C. 4123.930))

"Subrogation interest” includes past, present, and estimated future payments of
compensation, medical benefits, rebabilitation costs, or death benefits, and any other
costs or expenses paid to or on behalf of the claimant by the statutory subrogee
pursusmt to this chapter or Chapter 4121., 4127., or 4131. of the Revised Code.
(OR.C. 4123.93(D)). :

Ohio Revised Code Section 4123,931 govemns the subrogation rights of a statutoxy

subrogee against a third party and reads:

(A) The payment of compensation or benefits pursuant to this chapter or Chapter
4121.,4127., or 4131., of the Revised Code creatas a right of recovery in favor of a
statutory subrogee against a third party, and the statutory subrogee is subrogated to the
rights of a clajmant against that third party. The net amount recovered is subject to a
statutory subrogee's right of recovery.

{B) If a claimant, statutory subrogee, and third party seffle or attempt to seftle a
claimant's claim against a third party, the claimant shall receive an amount equal to
the uncompensated damages divided by the sum of the subrogation interest plus the
uncompensated damages, multiplied by the net amount recovered, and the statutory
subrogee shall receive an amount equat to the subrogation interest divided by the sum
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of the subrogation interest plus the uncompensated damages, multiplied by the net
amount recovered, except that the net amount recovered may instead be divided and
paid on & more fair and reasonable basis that is agreed to by the claimeant and statutory
subrogee. If while attempting to settle, the claimant and statutory subrogee cannot
agree to the allocation of the net amount recovered, the claimant and statutory
subrogee may file a request with the administrator of workers' compensation for a
conference to be conducted by a desigmee appointed by the administrator, or the
claimant and statutory subrogee may agree to utilize any other binding or non-binding
alternative dispute resolution process.

The claimant and statutory subrogee shall pay equal shares of the fees and expenses of
utilizing an alternative dispute resolution process, unless they agree to pay those fees
and expenses in another manner. The administrator shall not assess any fees to a
claimant or statutory subrogee for a conference conducted by the administrator's
designee.

(C) If a claimant and statutory subrogee request that a conference be conducted by the

administrator's designee pursuant to division (B) of this section, both of the following apply:

(1) The administrator's designee shall schedule a conference on or before sixty days
after the date that the claimant and statutory subrogee filed 2 request for the conference.

{2) The determination made by the adminisu‘atof's designee is not subject to Chapter
119, of the Revised Code.

(D) When 2 claimant's action against a third party proceeds to trial and damages are
awarded, both of the following apply: '

(1) The claimant shall receive an amount equal to the imcompensated damages
divided by the sum of the subrogation interest plus the uncompensated damages,
multiplied by the net amount recovered, and the statutory subrogee ghall receive an
amount equal to the subrogation interest divided by the sum of the subrogation
interest plus the uncompensated damages, multiplied by the net amount recovered.

(2) 'The cowrt in a non-jury action shalt make findings of fact, and the jury in a jury
action sha!l return a general verdict accompanied by answers to interrogatories that
specify the following:

(a) The total amount of the compensatory damages;

(b) The portion of the compensatory damages specified pursuant to division (D}2)(a)




of this section that represents economic loss;

(c) The portion of the compensatory damages specified pursuent to division D)2)(=2)
of this section that represents non-economic loss.

(E) (1) After a claimant and statutory subrogee know the net amount recovered, and
after the means for dividing it has been determined under division (B) or (D) of this
section, a claimant may establish an interest-bearing trust account for the full amount
of the subrogation interest that represents estimated future payments of compensation,
medical benefits, rehabilitation costs, or death benefits, reduced to present value, from
which the claimant shall make reimbursement payments to the statutory subrogee for
the future payments of compensation, medical benefits, rehabilitation costs, or death
benefits. If the workers' compensation claim associated with the subrogation interest
is settled, or if the claimant dies, or if any other circumstance occurs that would
preclude any future payments of compensation, medical benefits, rehabilitation costs,
and death benefits by the statutory subrogee, any amount remaining in the trust
account after final reimbursement is paid to the statutory subrogee for all payments
made by the statutory subrogee before the ending of future payments shall be paid to
the claimant or the claimant's estate.

(2) A claimant may use interest that accrues on the trust account to pay the expenses
of establishing and maintaining the trust account, and all remaining interest shall be
credited to the trust account.

(3) If a claimant establishes a trust account, the statutory subrogee shall provide
payment notices to the claimant on or before the thirtieth day of June and the thirty-
first day of December every year listing the total amount that the statutory subrogee
has paid for compensation, medical benefits, rehabilitation costs, or death benefits
during the half of the year preceding the notice. The claimant shall make
reimbursement payments to the statutory subrogee from the trust account on or before
the thirty-first day of July every year for a notice provided by the thirtieth day of June,
and on or before the thirty-first day of January every year for a notice provided by the
thirty-first day of December. The claimant's reimbursement payment shall be in an
amount that equals the total amount listed on the notice the claimant receives from the
statutory subrogee.

(F) If a claimant does not establish a trust account as described in division (E)(1) of
this section, the claimant shall pay to the statutory subrogee, on or befors thirty days
after receipt of funds from the third party, the full amount of the subrogation interest
that represents estimated future payments of compensation, medical benefits,
rehabilitation costs, or death benefits.




{G) A claimant shall notify a statutory subrogee and the attorney general of the
identity of afl third parties against whom the claimant has or may have a right of
recovery, except that when the statutory subrogee is a selfvinsuring employer, the
claiment need not notify the attorney general. No seitlement, compromise, judgment,
award, or other recovery in any action or claim by a claimant shall be final unless the
claimant provides the statutory subrogee end, when required, the attorney general,
with prior nofice and a ressonable opportunity to assert its subrogation rights. If a
statutory subrogee and, when required, the attorney general are not given that notice,
or if a settlement or compromise excludes any amount paid by the statutory subrogee,
the third party and the claimant shall be jointly and severally liable to pay the
statutory subrogee the full amount of the subrogation interest.

(H) The right of subrogation under this chapter is automatic, regardless of whether a
statutory subrogee is joined as a party in an action by a claimant against a third party.
A statutory subrogee may assert its subrogation rights through correspondence with
the claimant and the third party or their legal representatives. A statutory subrogee
may institute and pursue legal proceedings against a third party either by itself or in
conjunction with a claimant. If a statutory subrogee institutes legal proceedings
against a third party, the statutory subrogee shall provide notice of that fact to the
claimant. If the statutory subrogee joins the claimant as a necessary party, or if the
claimant elects to participate in the proceedings as a party, the claimant may present
the claimant's case first if the matter proceeds to trial. If a claimant disputes the
validity or amount of an asserted subrogation interest, the claimant shall join the
statutory subrogee as a necessary party to the action against the third party.

(0) The statutory subrogation right of recovery applies to, but is not limited to, all of
the following:

(1) Amounts recoverable from a claimant's insurer in connection with underinsured or
uninsured motorist coverage, nomthstandmg any limitation contained in Chapter
3937. of the Revised Code;

(2) Amounts that a claimant would be entitled to recover from a political subdivision,
notwithstanding any limitations contained in Chapter 2744, of the Revised Code;

(3) Amounts recoverable from an intentional tort action.
(7} If a claimant's claim against a third party is for wrongful death or the claim

involves any minor beneficiaries, amounts allocated under this section are subject to
the approval of probate court,




(K) The administrator shall deposit any money collected under this section into the
public fund or the private fund of the state insurance fund, as appropriate, If a self-

insuring employer collects money under this section of the Revised Code, the self-

insuring employer shall deduct the amount collected, in the year collected, from the
amount of paid compensation the self-insured empioyer is required to report under

section 4123.35 of the Revised Code.

“These statutes create an independent right of recovery in favor of statutory subrogees

against third parties. The statutory subrogee is subrogated to a plaintiff's rights against third-

| party tortfeasors with respect to past, present, and estimated future payments of workers'

compensation benefits. The changes made to R.C. 4123.931 in S.B. 227 were in response to
the Ohio Supreme Court's decision in Holeton v. Crouse Cariage Co., which held that former
R.C. 4123.931 violated Sections 2, 16, and 19 of Article I of the Ohio Constitution. While the
Holeton court found the prior subrogation statute unconstitutional, it also opined that 2
subragation statute would not necessarily violate Section 35, Article IT of the Ohio
Constitution (the workers' compensation provision) and, thexefore, the legislature may
constitutionally enact a subrogation statute.” Fry v. Surf City, Inc., 137 Ohio Misc. 2d 6,9

(Ohio Misc. 2006) (citing Holeton v. Crouse Cartage Co., (2001) Ohio 5t.3d 115).

In her Motion, Lasley argues that ORC 4123.93 and ORC 4123.931 violate her rights
umder the Ohio Constitution, specifically: (1) the formulas used by ORC 4123.931 violate the
Ohio Constitution; (2) the portion of ORC 4123.931 allowing the state to take “estimated
future payments™ from the injured worker violates the Ohio Constitution; (3) the statutory
scheme of ORC 4123.931 violates the equal protection clause of the Ohio Constitution; (4)

ORC 4123.931 violates the right to trial by jury.
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Defendant BWC argues that ORC 4123.93 and 4123.931 do not violate the Ohio
Co__nstitution and moves this court for judgment on the pleadings wnder Ohio R, Civ. P. 12(C)
in relation to Lasley’s Second Claim for Relief for declaratory judgment on the issue that
ORC 4123.93 and 4123.931 do not violate the Ohio Constitution, that the BWC’s
subrogation right is enforceable and as such, moves this court to dismiss Lasley’s Second

Claim for Relief stated in her Complaint.

The court has reviewed the record, including all mcmoranda‘ﬁled herein, and @es
the following findings:

A. ORC 4123.93 and 4123.931 do not violate the Ohio Constitution.

This court finds the Fry court’s decision persuasive and adopts its reasoning in
pertinent part: o

In analyzing the prior statute, the Holefon court cited earlier decisions holding that the
State of Ohio has a legitimate interest in preventing double recoveries and that "it is -
constitutionally permissible for the state to prevent a tort vietim from recovering
twice," Holeton, at 121-122. The Ohio Supreme Court merged its analysis of Section
16 and Section 19 into one and stated:

‘Whether expressed in terms of the right to private property, remedy, or due
process, the claimant-plaintiff has a constitutionally protected interest in his or
her fort recovery to the extent that it does not duplicate the employer's or
bureau's compensation outlay, Id at 120.

Holeton then called into question two provisions of the former statute, ultimately

finding that they violafed the Constitution. The first provision found unconstitutional
_in former R.C. 4123.931(A) gave the statutory subrogee a right of subrogation with

respect to "estimated future values of compensation and medical benefits," and the
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second provision questioned was found in former division (D) regarding settlements.

Id

Fry at 10.

1. The formulas used by ORC 4123.931 to determine nnt paid to the
tal subro n 3 settlement or a tyial siteation do not viglate 1 i
Constitution.

Lasley argues that: “The statutory scheme for determining the award to the statutory
'subrogee, by the application of the pro rata formula, violates the Ohio Constitution because
the subrogee is stil! allowed... to participate in part of a settlement that does notresult in a
true ‘double recovery.” To comply with Holeton and the Ohio Constitution, the statutory
subrogee cannot participate in any part of the settlement that does not result in & ‘double
recovery.’” Lasley further argues that the pro rata formula of ORC 4123.931 has two “fatal
flaws,” those being: (1) the formula “assumes that all workers compensation benefits were |
duplicated in the tort recovery, thereby assuring the subrogee makes some recovery regardless
of whether its damages were proven or a doubie recovery occurred;” and (2) “the statute
mandates that the statutory subrogee participate and take its subrogation claim from not only
items which could conceivably match benefits paid..., but also all other “uncompensated

damages’... which do not and could not, match benefits paid.”

Defendant BWC argues that: “Lasley is confused as to the application of the formula
and how it applies to future benefits. Lasley is laboring under the impression that the

statutory formula determines the amount of future benefits. It does not. The formuls works
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to divide the “nei amount recovered” between the claimant and the subrogee. The amount of
fature benefits is left to be agreed to by the parties in a settlement, or to be determined by the
trier of fact.¥** What the new law does is allow the trier of fact to determine based upon the
evidence presented the amounts that represent firture costs - this is something that juries in
Ohio are asked to do every day, and through interrogatories presented pursuant to Ohio R.

Civ. P. 45(B) juries can do the same under this statute.”

This court finds the Fry court’s decision persuasive and adopts its reasoning in
pertinent part:

The constitutional defects found in Holeton, and as alleged by Fry, do nof exist in the
new workers' compensation subrogation statuts. First, the new statute establishes a
pro rata formula to determine the interests of the statutory subrogee and the claimant
in any settlement amount, This formula is applied equally to settlements and to
awards following trial. Thus, the new statute does not distinguish between cases
going to trial and cases that are settled.

sk

Moreover, the formula easures that the statutory subrogee is reimbursed only from
amounts that would constitute an impermissible double recovery. The formula works
to provide a pro rata distribution of the "net amount recovered” by the claimant
through either settlement or trial award to the statutory subrogee and the claimant.
Never allowing the statutory subrogee to recoup more than its pro rata share of the
"pet amount recovered,” the statute ensures that the subrogee does not .
unconstitutionally take more from the claimant than what would represent a double
recovery.

Rk

Further, in 2 setflement situation, conirary to the holding in McKinley, the new statute
allows ample opportunity for the plaintiff to demonstrate there was no double
recovery, R.C. 4123.931(B) provides two methods to determine the statutory
subrogee's interest in a settlement situation, The first method is the application of the
mathematical formula.... But divisicn (B) also provides a second, aiternative method
to the formula. Under the second method, the net amount recovered in 2 settlement
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may be divided and paid on a "more fair and reasonable basis that is agreed to by the
claimant and the statutory subrogee.” Division (D) further provides an alternative
dispute resolution process that may be used to resolve the issue. The use of the
alternative formula, coupled with the discretionary use of an alternative dispute-
resolution, either formal or informal, gives a claimant an opportunity to provide
evidence as to what portions of & net amount recovered may or may not represent a
double recovery.

The new subrogation statute provides ample opportunity for a claimant to prove what
amount of the scttlement represents a double recovery. In a trial, evidence may be
presented and jory interrogatories may be submitted, under Civ.R.49, to determine
what parts of the damages represents workers' compensation benefits and what parts
represent the claimant's unreimbursed interests. If the parties wish to settle, the statute
provides for the use of aliernative dispute-resolution processes, and the parties may
vse the statutory formula or distribute the settlement proceeds on any "fair and
reasonable basis that is agreed to by the claimant and the statutory subrogee."
Accordingly, the court concludes R.C. 4123.93 and 4123.931 as enacted in S. B, 227
do not violate Sections 16 and 19, Article I of the Ohio Constitntion, as the new
statutes afford claimants a fair and reasonable opportunity to demonstrate what part of
a settlement or judgment represents a double recovery.

Fry at 14-15 (citations omitted).

Upon reviewing the statutory language of ORC 4123.931 and the Fry court’s

reasoning, this court finds Lasley’s axgument to be not well taken and, just as the Plaintiff-

Claimant in Fry, Lasley’s reliance on McKinley is misplaced. Lasley has not demonsirated to

the court beyond a reasonable doubt that the formulas used by ORC 4123.931 to determine

the amount paid to the statutory subrogee in a settlement or trial situation violate the Ohio

Constitution. In viewing the evidence in a light most favorable to the non-moving party,

Defendant BWC herein, the court finds that there is no genuine issue of material fact apd

Lasley is not entitled to judgment as 2 matter of law.
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2. The mandate of ORC 4123.931 allowing the state to “take money from an

n arty” for estimated fuiure pa ompensation does not violate
the (Ghio Co tion.

Lasley argues that:

ORC 4123.931 does not meet constitutional muster under due course of law/right to a
remedy analysis due to the statutory mandate to award the state a windfall for
‘estimated future payments of compensation’ that the state has not paid, and may
never pay, and which cannot meet the matching requirement, Furthermore the
provisions of [ORC) 4123.931 violate the takings clause because they are clearly
arbitrary. The provisions allow (1) the state to arbitrarily calculate these estimated
future benefits however they want, which formula may be changed at any time, and
(2) they mandate the collection or confiscation of money for benefits that have not
been paid and may never be paid.

e .

... the statute here provides that a claimaat either immediately pay the state for
benefits it may never receive (a windfalt for which the state does not offer a refund),
or the ¢claimant must give up all rights to the money claimed by the state in its
mysterious formulation, place it in an account, and get back control of that money
only by settlement or death. In either event, the claimant arbitrarily loses dominion
over their property due to events which have never occurred and may never occur,
under formulas that have no statutory gunidefines or controls and gives a windfall to
the subrogee.

As the McKinley court held:

Prior to the State of Ohio taking any citizen’s property, that citizen should be
entitled to due process that involves a full and fair hearing, not a mathematical
formula, The citizen’s right to the enjoyment of their property should be
protected by the State, not confiscated by the State and subject to the citizen
going to the State every six months to beg for a partial payout of his or her
money or actually dying before receiving compensation for injuries received.
MeKinley at 6.

Conversely, Defendant BWC argues:

Under new ORC 4123.931, the statutory subrogee does not have a current collectible
interest in estimated future expenditures which would create a prohibited situation
wherein the estimated future values would be greater than the subrogee’s eventnal
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compensation outlay. New ORC 4123.931 ‘does not require the claimant to
reimburse the statutory subrogee for future benefits that the claimant may never
receive.’ Fry at6. Contrary to Lasley’s assertions, the statute does not ‘mandate the
collection or confiscation of money for benefits that have not been paid and may
never be paid.” To accomplish this, new divisions (E) and (F) of ORC 4123.931
permit the claimant to establish an interest-bearing trust account in to which may be
deposited the full amount of the subrogation interest that represents estimated future
payments of compensation or benefits. From this trust account, the claimant is to
make reimbursement payments to the statutory subrogee for future payment of
benefits. If a trust account is established, under paragraph (E)(3), the statutory
subrogee shall provide payment notices every six months listing the amnount the
statutory subrogee has paid for the six months preceding the notice. The claimant is
then to make reimbursement payments to the staiutory subrogee from the trust
account. If the statutory subrogee’s duty to continue making payments is terminated,
any rernainder in the trust account, after final reimbursement is made, shall be paid to
the claimant or claimant’s estate. If the claimant does not establish a trust account
under (E)(1), the claimant is to pay the statutory subrogee within thirty days after
receipt of funds from the third party tortfeasor the full amount of the subrogation
interest that represents future payments. -ORC 4123.931(F). Since reimbursements
are made as benefits are paid, contrary to Lasley’s claim, a double recovery is
rendered impossible and the subroges is only reimbursed for benefits actually paid
out. '

Just like the Plaintiff-Claimant in Fry, Lasley, to support her Motion, relies on
McKinley, “which, in addition to holding that S.B. 227's version of R.C. 4123.931 effects a |
complete taking of property withoﬁt due process because it requires a plaintiff to place all
settlement money into the trust account, held that in a settlement situation there is no
provision for the plaintiff to show that there was no double recovery. The court finds
McKinley to be incorrect on the latter issue, too.” Fry at 14. The Fry court furthcr

articulated:

In S.B. 227, the legislature created a system that goarantees that any risk of estimating
fiture values is not placed on a claimant. Under new R.C. 4123.931, the statutory
subrogee does not have a current collectible interest in estimated future expenditures.
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The new statute does not require the claimant to reimburse the statutory subrogee for
future benefits that the claimant may never receive. To accomplish this, new divisions
(E) and (F) of R.C, 4123.931 permit the claimant to establish an interest-bearing trust
account for the full amount of the subrogation interest that represents estimated future
payments of compensation and benefits.

If the claimant establishes a trust account, every six months the statutory subrogee
must provide a payment notice to the claimant, listing the amounts paid on the
claimant's behalf, The claimant must then reimburse the subrogee from the trust
account in accordance with the notice. If the statutory subrogee's duty to continue
making payments is terminated, any amount that remains in the trust account, after
final reimbursement is paid to the subrogee, must be paid to the claimant or the
claimant's estate. If a claimant does not establish a trust account under division (E)(1),
the claimant must, within 30 days after receipt of fimds from the third-party
tortfeasor, pay the statutory subrogee the full amount of the subrogation interest that
represenis future benefits.

 Fry at 12 (citations omitted).

Further, the creation of a trust account does not pose an undue burden upen a
claimant, for several reasons. First, it is the claimant's option to create the oust
account; under division (F), the claimant may elect to pay the fuiure benefits up front.
Second, even if Fry is cotrect that the claimant would bear the cost of the trust
account, she has not presented any evidence that precludes a finding that the cost
would be minimal, if it exists at al}, so as not to present an undue burden; and new
R.C. 4123.931(EX2) authorizes the claimant to use the interest that accraes on the
trust account to pay the expenses associated with the account. Finally, once the trust
account is established, the burden is on the subrogee to submit a payment notice to the
claimant every six months, and the new statute makes no provision for reimbursement
in the absence of a timely payment notice, Fry also relies on MeKinley v. Ohio Bur. of
Workers' Comp., which held that R.C. 4123.931 effects 2 complete taking of property
without due process because it requires a plaintiff to place all settlement monies into
the trust account. McKinley misinterprets the statute, however, as division (E)
requires only monies representing the future interest to be placed into the trust
account. Thus, the court finds McKinley unpersuasive

Fry at 12-13 (citations omitted).

The trust fund created by the General Assembly in 8.B. 227 corrects the constitutional
infirmity cited by Holeton. There is now no risk to the plaintiff that future benefits
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may be estimated too high. The court finds that the trust account provision in R.C.
4123.931 is a reasonable, rational, nonarbitrary response to the legitimate concem of
preventing double recoveries and complies with the holding in Holeton. Thys, S.B.
227, as it addresses the estimated future value issue, is constitutional. '

Fry at 13 (citations omitted).

The Holeton court found that former R.C, 4123.931(D) established a framework
whereby an unconstitutional taking of the claimant's property or a denial of remedy by
due process could occur by distinguishing between third-party claims that are tried
and third-party claims that are settled. Under the former statute, in the case of an
award or judgment following trial, the claimant could obtain special jury
interrogatories indicating that the award or judgment represented different types of
damages. By obtaining this, the claimant could show that certain damages were not
subject to reimbursement becanse they did not represent workers' compensation

" benefits. In contrast, in a settlement, the entire amount was subject to the statutory
subrogee's subrogation right, regardless of the manner in which the settlement or
compromise was characterized. The claimant was prevented from showing that
portions of the settlement did not represent workers' compensation benefits. In other
words, reimbursement could be from proceeds that did not constitute 2 double
recovery.

Fry at 13-14 (citations omitted).

Upon reviewing the statotory language of ORC 4123.931 and the Fry court’s
reasoning, this court finds Lasley’s argument to be not weil taken and, just as the Plaintiff-
Clainqant in Fry, Lasley’s reliance on McKinley is again misplaced, Lasley has not
demonstrated to the court beyend a reasonable doubt that the State’s subrogation interest in
estimated future payments of compensation contained in ORC 4123.931 violate the Ohio
Constitution. In viewing the evidence in a light most favorable to the non-moving party,
Defendant BWC herein, the court finds that there is no genuine issue of material fact and

Lasley is not eatitled {o judgment as a matter of law.
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3. The statutory scheme of QRC 4123.931 does not viplate the egual pi'gtecﬁun_

clause of the Obio Constitution,

Lasley argues that: “The statute permits a claimant who wants fo settle his caée to
undergo the additional expense of utilizing alternative dispute resolution for determining the
allocation of the ‘net amount recovered’ on 2 ‘more fair and reasonable basis,” This '
alternative dispute option for a ‘more fair and reasonable basis’ is not even given to claimants
who must take their third party claims to trial. Instead, parties who take their cases to trial are

forced into the rigid statutory formulations,”

Defendant BWC contends that “the new statutory scheme and its pro rata formula
ensures that the statute does not unconstitutionally take more from the claimant than what
would represent a double recovery (Fry at 10). It operates in both settlement situations and in
cases that go to trial to provide the claimant an opportunity to demonstrate the existence of a
double recovery. By establishing an optional alternative dispute resolution process in cases
where the claimant wishes to settlé, the statute is not irrational or arbitrary. Claimants who
try their cases may always take advantage of court appointed mediatiom or other seftlement
options—this statute in_né way prohibits this.” |

The Fry court articulated:

The equal protection analysis given by Ohio courts under the Ohio Constitution and
the United States Constitution is "functionally equivalent.” Ohio courts have
consistently applied the rational-basis test when addressing constitutional challenges
to workers' compensation statutes, and the Holeton court used this test in analyzing
the equal protection arguments against former R.C. 4123.931 . "Under an equal
protection analysis, the challenged statute will be upheld if the classification bears a
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rational relationship to a legitimate povernmental interest or if reasonable grounds
exist for drawing the distinction." At the oral argument, the parties agreed that the
court-must use the rational-basis test in analyzing the subrogation statute, Fry at 15-
16 (citations omitted).

Under the rational-basis test, a challenged statute must be upheld if there exists any
conceivable set of facts under which the classification rationally furthers a legitimate
legislative objective. The party challenging the constitutionality of an enactment has
the burden to negate "every conceivable basis which might support it.” Fry at 16
{citations omitted).

ORC 4123.931 is a rational response to the legitimate state concern of minimizing
losses to the workers' compensation fund caused by the acts of third-party tortfeasors.
The Holeton court agreed that this is a legitimate state concern, to the extent that it
prevents a double recovery. n35 As analyzed above, under the amended version of
R.C. 4123.931, the statutory subrogee recoups only to the extent that there is a double
recovery. Further, the claimant is given substantial opportunity in either a trial or &
settlement to prove amounts that would pot represent a double recovery. Thus, R.C.
4123.931 is a rational response to a legitimate state concern. Fry at 16 (citations
omitted). .

Upon reviewing the statutory language of ORC 4123.931 and the Fry court’s

w-asoning, this court finds Lasley’s argument to be not well taken. Lasley has not
demonstrated to the court beyond a reasonable doubt that the statutory scheme of ORC
4123.931violates the equal protection clause contained in the Ohio Constitution. In viewing
the evidence in a light most favorable to the non-moving party, Defendant BWC herein, the
coutt finds that there is no genuine issue of material fact and Plaintiff is not entitled to

judgment as a matter of law.

4. ORC 4123.931 does not viglate Lasleyv’s right to a jury trial upder the Ohio
Constitution,

Section 5, Article I of the Ohio Constitution provides the right to trial by jury and

reads: “the right to trial By jury shall be inviolate, except that, in civil cases, laws may be
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passed to authorize the rendering of a verdict by the concurrence of not less than three-
fourths of the jury.”

Lasley claims that ORC 4123.931 “is unconstitutional because it requires trial courts
to take from a plaintiff’s jury award and give to a statutory subrogee money allegedly
representing benefits which have been or will be received by the plaintiff, regardless of
whether those benefits are actually duplicated in the jury’s verdict. Thus, courts may,
consistent with ORC 4123931, enter judgments in disi‘egard of the jury’s verdict and thus
violate the plaintiff’s right to have ali facts determined by the jury, including damages.”
Lasley further claims that ORC 4123 “allows courts to enter judgments in disregard of the
jury’s verdict and thus violate the plaintiff’s right to have all facts determined by the jury,
including damages, regardless of whether the benefits paid and now allegedly recovered
actuaily were contained in the jury verdict.”

Defendant BWC argues that the right to a trial by jury involving workers
compensation matters is statutory, not constitutional, and that the right to a jury trial applies
only to those causes of action based on rights that existed at common law when the Ohio
Constitution was adopted. BWC argues in the alternative that even if the right to a jurg;w trial
in workers compensation matters was guaranteed by the Ohio Constitution, ORC 4123.931
does not divest the claimant of this right. BWC further argues:

ORC 4123,931 does not require a trial court to take away from a jury award the

gtatutory subrogee’s interests. QRC 4123.931(D) provides what happens when a

claimant’s action against a third party proceeds to a trial and damages are awarded.

Subsection (DX 1) repeats the formula that is used in cases involving settlements, and
Subsection (D)2} provides that the jury is to return a “general verdict” along with
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answers to certain interrogatories. Nowhere in Subsection (D), or the rest of Section
4123.931 is a court instructed to apply the formula. The General Assembly’s drafting
of Subsection (D}, while it lists. three interrogatories (o be given, does not preclude
other interrogatories from being given under Ohie Rule Civil Procedure 49(B). In
fact, it would most likely be contrary to Rule 49(B) if the General Assembly had
limited the court to only the interrogatories specified in the statute.

ORC 4123.931(D) reads:

When a claimant's action against a third party proceeds to trial and damages are
awarded, both of the following apply:

(1) The claimant shall receive an amount equal to the uncompensated damages
divided by the sum of the subrogation interest plus the uncompensated damages,
multiplied by the net amount recovered, and the statutory subrogee shall receive an
amount squal to the subrogation interest divided by the sum of the subrogation
interest plus the uncompensated damages, multiplied by the net amount recovered.

{2) The court in a non-jury action shall make findings of fact, and the jury in a jury
action shall return a general verdict accompanied by answers to interrogatories that
specify the following:
(a) The total amount of the compensatory damages;
{b) The portion of the compensatory damages specified pursuant to division
(D)(2)(2) of this section that represents economic loss;
(¢) The portion of the compensatory damages specified pursuant to division
(D)(Z)Xa) of this section that represents non-economic loss.

Upon review of the subsection (D) of the statute, this court finds that ORC 4123.931
does not violate the Chio Constitution or Lasley’s right to a trial by jury. The pro rata
formula eliminates the possibility that a statutory subrogee’s interest can be satisfied from
amounts that do not represent a double recovery and does not require the court to deduct
anything from a jury verdict. The court finds Lasley’s argument to be not well taken,
Further, Lasley’s reliance on the Ohic Supreme Court’s holding in Sorrell v. Thevenir (1994),

69 Ohio St.3d 415 is misplaced. The Sorrell court found that ORC 2317.45 required a trial
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court to deduct certain disclosed collateral benefits from a plaintiff’s jury award, thus
v'iolating--a plaintiff’s right to trial by juty. In contrast, ORC 4123,931 does not require the
court to deduct anything from a plaintiff's jury award and therefore ORC 4123.931 does not
violate Lasley’s right to a jury trial. As such, Lasley can not demonstrate to the court beyond
a reasonable doubt that ORC 4123.931 violates ber right to a trial by jury, In viewing the
evidence in a light most favorabie to the non-moving party, Defendant BWC herein, this
court finds that there is no genuine issue of material fact and Lasley is not entitled to
judgment as a matter of Taw.,

| B. Defendant’s Motion for Judgment on the Pleadings.

-In its Response, Defendant BWC moves this court for judgment on the pleadings in
accordance with Ohio R. Civ. P. 12(C) in relation to Lasley’s Second Claim for Relief for
declaratory judgment on the issue that ORC 4123.93 and 4123.931do not violate the Ohio
Constitution and that BWC’s statutory right to recover is enforceable against recovery made
by Lasley as a result of this action. BWC further asks the court o dismiss -lLasley's Second
Claim for relief contained in her Complaint.

" Ohio R. Civ. P. 12 (C) states in pertinent part: “After the pleadings are closed but.
within such times as not to delay the {rial, any party may move for judgment on the
pleadings.” The Ohio Supreme Court held in Bennett v. Ohio Dep't of Rehabilitation &

Correction, 60 Ohio St. 3d 107, 108-109 that:

For purposes of a Civ.' R. 12(C) motion for judgment on the pleadings, the material
allegations of plaintiff's complaint and all reasonable inferences arising therefrom
must be accepted ‘as true (citing Peterson v. Teodosio (1973), 34 Ohio St. 2d 161,
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165-166).

In her Reply Memorandum, Lasley claims that judgment on the pleadings is
inappropriate here becauge Defendant BWC “has attached an affidavit [of Ellen Wentzel, a
supervisor in the subrogation unit of the BWC} to its motion and refers to that affidavit in
support of the motion, Therefore, the Defendant has not traly sought judgment on the
pleadings.” Lasly further contends that BWC’s 12(C) motion is a belated 12(B)(6) motion to
dismiss for failure to state a claim upon which relief can be granted,

Conversely, BWC contends that the affidavit was filed in response to Lasley’s Motion
for Summary Judgment, pot in support of its motion for judgment on the pleadings and
argues;

Further, as with a motion to dismiss filed under Rule 12(B)(6), the court, in its

discretion, may convert it to 2 motion for summary judgment. However, Rule 12(C)

motions are specifically for resolving questions of law.” State ex rel. Midwest Pride

IV, Inc. v. Pontious (1996) 75 Ohio St.3d 565,570. As the question presented is

whether the workers compensation statute is constitutional on its face, a motion for ,

judgment on the pleadings is appropriate.

Since this court has determined above that BWC’s statutory right to recover is
enforceable against recovery made by Lasley as a result of this action and when viewiﬁgthe
allegations and all reasonable inferences therefrom in a light most favorablg to the
nonmoving party, Plaintiff Lasle:y. herein, this court finds that Defendant BWC is entitled to
judgment on the pleadings as a matter of law and Lasley’s Second Claim for Relief is hereby

dismissed.




IV. CONCLUSION
Based on the foregoing, Plaintiff’s Motion for Summary Judgment is hercby
OVERRULED, Defendant’s Motion for Judgment on the Pleadings is hereby SUSTAINED
and as such, Plaintiff’s Second Claim for Relief contained in her complaint is hereby

DISMISSED.

SO ORDERED:

(% Do, M. A

HONORABLE MARYEKATAERINE HUFFMAN

Copics of the above were sent to all parties listed below by ordinary mail on this date
of filing.

RONALD J. MAURER
ATTORNEY AT LAW

800 E. FRANKLIN ST.
CENTERVILLE, OH 45459
(937) 291-3400

Attorney for Plaintiff

JIM PETRO

ATTORNEY GENERAL OF CHIO

STATE OFFICE TOWER

30 B. BROAD ST., 17TH FL

COLUMBUS, OH 43215

Attorney for Defendant Ohio Bureau of Workers Compensation
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TONATHONL. MCGEE

BENJAMIN W. CRIDER

LEE M: SMITH

ATTORNEYS AT LAW

929 HARRISON AVE,, STE. 300

COLUMBUS, OH 43215

(614) 464-1626

Special Counsel for Defendant Ohio Burean of Workers Compensation

THOMAS F. GLASSMAN
MATTHEW J. SMITH
ATTORNEYS AT LAW
1014 VINE ST., STE. 2350
CINCINNATI, OH 45202
Attoney for Defendant

RYAN COLVIN, Bailiff
(937} 456-7955
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

DIEGO DAMBOLENA ETAL Cage No: CV-06-584623
Plaintiff

Tor.

Judge: TIMOTHY I MCGINTY

OHIO BUREAU OF WORKERS COMPENSATION
Defendant

JOURNAL ENTRY

95 DISP,OTHER - FINAL

FURSUANT TO COURT ORDER DATED 06/22/2006, BOOK 3594 PAGE 0257, DEFENDANT'S MOTION TO DISMISS, FILED
03/28/2006, IS TREATED AS A MOTION FOR SUMMARY JUDGMENT, MOTION OF DEFENDANT FOR SUMMARY
TIDGMENT I8 GRANTED. THE COURT, HAVING CONSIDERED ALL THE EVIDENCE AND HAVING CONSTRUED THE
EVIDENCE MOST STRONGLY IN FAVOR OF THE NON-MOVING PARTY, DETERMINES THAT REASONAELE MINDS
CAN COME TO BUT ONE CONCLUSION, THAT THERE ARE NO GENUINE ISSUES OF MATERIAL FACT, AND THAT
DEFENDANT OHIO BURBAU OF WORKERS' COMPENSATION, WILLIAM MABE ADMINISTRATOR, IS ENTITLED TO

ALUEES

COURT COST ASSESSED TC THE PLAINTIFE(E).
Judge Sigaature 10/06/2006
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10/05/72006

RECEIVED FOR FILING
10/06/2006 15:30:01

By: CLKRM
GERALD E. FUBRST, CLERK
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