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INTRODUCTION

Workers' compensation and tort law are critical issues in Ohio. This case involves

constitutional challenges to both the new workers' compensation subrogation statute-R.C.

4523.931 (the "subrogation statute")-and the new statute of repose for products liability-R.C.

2305.10 (the "statute of repose"). These issues occur together with some regularity, as workers

are often injured by allegedly defective or dangerous products while on the job. Here, these

issues came together in a federa! lawsuit, and the federal court has asked this Court to answer

certified questions. The State of Ohio urges the Court to accept the invitation and to answer the

certified questions, because these are issues important to Ohioans and it is important for an Ohio

court to answer them.

First, subrogation is a critical issue of workers' compensation law. It affects thousands of

Ohioans who have been injured at work by negligent third parties or reckless employers. It also

affects the parties who pay the workers' compensation bill for the injuries: either the State Fund

administered by the Ohio Bureau of Workers' Compensation ("Bureau" or "BWC"), or the self-

insuring employer. Over 5,200 subrogation cases are now pending involving the State Fund

alone. The General Assembly has passed a law allowing a workers' compensation bill payer-

the BWC or a self-insuring employer-to recoup from an injured party's tort judgment a

reasonable amount of its benefits payments to the injured party, while allowing the injured

worker to retain that part of the judgment that does not represent a windfall or double payment.

Second, tort reform directly affects the thousands of Ohioans who become plaintiffs or

defendants in tort lawsuits. The General Assembly has reformed important aspects of tort law,

including, among other provisions, the new statute of repose for products liability at issue here.1

1 Several of the new laws are at issue in Arbino v. Johnson & Johnson, No. 2006-1212.



Tort law indirectly affects every Ohioan, even those who are never in a lawsuit, as the price of

insurance, health care, and all other goods and services includes a premium to cover the costs of

torts-and these costs have skyrocketed. Not surprisingly, legislatures across the country have

reformed tort law, as they seek to ensure that the injured receive fair compensation, while reining

in a system that sometimes does nothing more than generate windfalls for some lawyers.

Because Ohio's workers' compensation and tort law are important to all Ohioans, questions

about Ohio law in these areas should be resolved by Ohio courts, not a federal court-and that is

why this case is here. The Ohio General Assembly, representing all Ohioans, has reformed

Ohio's workers' compensation and tort laws, and some of those reforms have been attacked in

federal court as unconstitutional under Ohio's Constitution. The federal court now has asked this

Court to answer certified questions regarding the application of several Ohio constitutional

provisions. The State of Ohio strongly urges the Court to answer the questions, so that these

critical issues of Ohio law are addressed by Ohio's highest court, not by a federal court acting

without this Court's guidance.

Here, the specific workers' compensation statute at issue is Ohio's workers' compensation

subrogation statute, R.C. 4123.931. The Ohio General Assembly in 2003 rescinded former R.C.

4523.931 and passed the current law-also numbered as R.C. 4523.931-as part of Am. Sub.

S.B. 227. The new law is aimed specifically at correcting the problems identified in Holeton v.

Crouse Cartage Co. (2001), 92 Ohio St.3d 115, 2001-Ohio-109. In Holeton, this Court held that

former R.C. 4123.931 violated certain provisions of the Ohio Constitution. However, the

Holeton Court was careful to reject "the proposition that a workers' compensation/subrogation

statute is per se unconstitutional." 92 Ohio St.3d at 135. The new statute was drafted with input

from the Bureau of Workers' Compensation, the Ohio Academy of Trial Lawyers, the Self-

2



Insured Employers Association and the Ohio Chamber of Commerce, and was carefully crafted

to avoid the pitfalls in Holeton. Indeed, this Court has already held that "the manifest objective

of the General Assembly in enacting S.B. 227 was to comply with our holding in Holeton." State

ex rel. United Auto., Aerospace & Agric. Implement Workers ofAm. v. Ohio Bureau of Workers'

Comp., 108 Ohio St.3d 432, 2006-Ohio-1327, at ¶17.

The new product liability statute of repose at issue here, R.C. 2305.10, was enacted in 2004

as part of Senate Bill 80 (the "2004 Tort Reform"). In enacting the tort reform statutes, the

General Assembly took a measured approach, designed to address the concerns that this Court

addressed in invalidating a previous, broader tort reform effort. See State ex rel. Ohio Acad of

Trial Lawyers v. Sheward (1999), 86 Ohio St.3d 451.

The marked differences between the cun•ent laws and the laws addressed respectively in

Holeton and Sheward are a key reason why this Court should answer the certified questions. As

to the workers' compensation subrogation law, several lower courts have considered the

constitutionality of current R.C. 4123.931, and have come to varying conclusions. This Court's

guidance is needed to resolve these differences in lower courts and give certainty to litigants.

As to tort reform, the broad sweep of Sheward and the different approach to tort reform

taken in the 2004 law have created uncertainty regarding how Sheward will apply to the new

law. That is especially so because of Sheward's approach, as that decision addressed specific

provisions, but also broadly struck the entire law there because the Court found that its adoption

violated the single-subject clause. In addition, the Court has never analyzed the specific issue of

the constitutionality of a statute of repose for products liability.

Further, the Court should act because this case is not a rare occurrence, but is one of

thousands of cases involving workers' compensation subrogation, and hundreds of tort cases
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pending in state and federal court that potentially involve the application of the challenged

statutes. Those cases will go forward, and if this Court does not provide guidance now, the lower

courts could reach different results on the issue of the statutes' constitutionality. As noted above,

Ohio courts are already divided on the subrogation issue. If the Court delays addressing these

issues, hundreds of litigants may have their cases wrongly decided in the interim. That could lead

to massive reversals or retrials, or it could force parties to live with bad decisions if time has run

out, or with bad settlements that cannot be re-opened. Or, it could lead to a massive and

expensive redistribution of subrogated funds, as happened in Santos v. Ohio Bureau of Workers'

Comp., 101 Ohio St.3d 74, 2004-Ohio-28. The Court should prevent such effects by answering

the certified questions and resolving these critical questions of Ohio law.

STATEMENT OF THE CASE AND FACTS

The Amended Complaint alleges the following: Plaintiff-Petitioner Douglas Groch

("Groch") was injured on March 3, 2005 when the trim'press he was operating came down on his

right arm and wrist. When he was injured, Groch was acting in the course and scope of his

employment with Defendant General Motors Corporation ("GM"). Defendants Kard Corporation

and Racine Federated, Inc. ("Kard" and "Racine") made the trim press that he was using.

Groch sued GM in intentional tort and Kard and Racine for products liability in the Lucas

County Court of Common Pleas. Plaintiff Chloe Groch ("Chloe") sought damages for loss of

consortium. GM removed the case to federal court on the basis of diversity.

GM has asserted a subrogation interest in Groch's tort recovery for its payment to him of

workers' compensation benefits. Groch asserts that the Ohio statutes granting GM subrogation

interests-R.C. 4123.93 and R.C. 4123.931-are unconstitutional. Kard and Racine assert that

they are immune from liability based on R.C. 2305.10, the statute of repose for products liability
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claims. Groch asserts that R.C. 2305.10 is unconstitutional. The State of Ohio intervened to

defend the constitutionality of the challenged statutes.

Groch, Kard and Racine, and the State of Ohio moved the federal court to certify questions

about the constitutionality of R.C. 4123.93, 4123.931 and 2305.01 to this Court. The federal

court certified the following questions to this Court:

1. Do the statutes allowing subrogation for workers' compensation benefits,
R.C. 4123.93 and 4123.931, violate the takings clause, Article I, Section
19, of the Ohio Constitution?

2. Do R.C. 4123.93 and 4123.931 violate the due process and remedies
clause, Article I, Section 16, of the Ohio Constitution?

3. Do R.C. 4123.93 and 4123.931 violate the equal protection clause, Article
I, Section 2 of the Ohio Constitution?

4. Does the statute providing for a statute of repose for product liability, R.C.
2305.10(C) and (F), violate the open courts provision of the Ohio
Constitution, Article I Section 16?

5. Do R.C. 2305.10(C) and (F) violate the takings clause, Article I, Section
19, of the Ohio Constitution?

6. Do R.C. 2305.10(C) and (F) violate the due process and remedies clause,
Article I, Section 16, of the Ohio Constitution?

7. Do R.C. 2305.10(C) and (F) violate the equal protection clause, Article I,
Section 2, of the Ohio Constitution?

8. Do R.C. 2305.10 (C) and (F) violate the ban on retroactive laws, Article II,
Section 28 of the Ohio Constitution?

THE COURT SHOULD ANSWER THE CERTIFIED QUESTIONS

The Court should answer the certified questions for one simple reason: the federal court

ultimately must rule on these issues in this case, so the only question is whether the federal court

will do so with or without this Court's guidance. These critical issues of Ohio law should be

decided by an Ohio court, not a federal court. Further, this Court, not a federal court, should
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address the differences between the new 2003 subrogation law and the law addressed in Holeton,

as well as the differences between the 2004 Tort Reform law and the law addressed in Sheward.

A. The Ohio Supreme Court, and not a federal court, should address unsettled Ohio law
affecting thousands of cases throughout the State.

The Court should answer the certified questions because the answers will affect thousands

of cases now pending within Ohio's state and federal courts, along with thousands of future

cases. Implicit in the Court's adoption of the Uniform Certification of Questions of Law Act is

the understanding that state courts, not federal courts, should decide unsettled areas of state law.

Here, not only is the law unsettled, but the law will apply to thousands of cases. The State knows

of over 5,300 subrogation cases involving the State Fund alone-and surely many others exist

that, as here, involve self-insuring employers. The State also knows of at least 500 pending court

challenges to some aspect of the 2004 Tort Reform law.

Further, the questions here concern not only the interpretation of Ohio statutes, but also of

the Ohio Constitution. The Court's answer to those state-law questions protects Ohio's

sovereignty, which is "unquestionably implicated when federal courts construe state law." Scott

v. Bank One Trust Co. (1991), 62 Ohio St.3d 39, 42. When a federal court unknowingly errs by

applying state law differently than this Court would, it "does an injustice to one or more parties,

and frustrates the state's policy that would have allocated the rights and duties differently." Id.

And an erroneous decision has "a more lasting effect, because other potential litigants are likely

to behave as if the federal decision were the law of the state." Id. This Court's strong belief "in

the importance of accurately applying Ohio law in federal courts," id at 43, counsels strongly in

favor of answering the certified questions here.
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B. The legal issues certified by the District Court are unsettled in Ohio.

The certified questions raise important issues of Ohio law that are unsettled. This Court has

yet to consider the legislative changes to either workers' compensation law in the wake of

Holeton or the new tort reform law post-Sheward. As shown below, the new subrogation law

differs significantly from that invalidated in Holeton, and the new statute of repose deserves

fresh analysis.

1. The Court should review the new workers' compensation subrogation statute
because it differs significantly from its predecessors, the lower courts are split,
and this case provides a good vehicle to address it.

The Court should address the constitutionality of R.C. 4123.93 and 4123.931 for at least

three reasons: First, the new statute differs greatly from its predecessor, curing the problems

identified in Holeton. Second, lower Ohio courts have come to varying conclusions with regard

to the new statute's constitutionality. Third, this case is an excellent vehicle to resolve the issues

surrounding subrogation, because it involves both of the factual allegations that commonly arise

with subrogation: an employer's intentional tort and a third-party tortfeasor.

First, the new statute specifically fixes the three constitutional flaws that the Holeton Court

found in fonner R.C. 4123.93 1. The first flaw was that the provisions for estimated future values

placed all the risk for overestimated future expenditures on the claimant because it required the

claimant to disgorge funds for future benefits that the claimant may never receive. See 92 Ohio

St.3d at 123-25. The second flaw was that the entire amount of a settlement was open to

subrogation, even if no double recovery occurred. Id at 125. The third problem was that the old

law treated differently plaintiffs who tried their cases and those who settled. Id at 125-26.

The new statute fixes all three problems. It provides a formula by which the types of

damages in a tort award or settlement are calculated. This means that some part of a judgment or
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settlement is always the claimant's, free of any subrogation. The estimated future amount may be

put into an interest-bearing trust account that the claimant will cash in if the future value of

compensation later turns out to have been overestimated. R.C. 4123.931 (E) and (F). And the

formula is applied equally to claimants who try their cases and those who settle.

Second, the court should answer the certified questions because several Ohio courts have

considered the constitutionality of R.C. 4123.93 and 4123.931, and have come to varying

conclusions. Specifically, the Washington and Erie county courts of common pleas have held

that the statutes are unconstitutional. McKinley v. Ohio Bureau of Workers' Comp., Wash. Co.

C.P. No. 050T 122 (Dec. 27, 2005); Forney v. Sandusky Limited, Erie Co. C.P. No. 2003 CV

646 (July 18, 2006) (all attached). Meanwhile, the Lucas, Warren, Hancock, Montgomery and

Cuyahoga county courts of common pleas have upheld the statutes. Fry v. Surf City, Lucas Co.

C.P. No. C105-2471 (Apri13, 2006); Raker v. Palmer, Warren Co. C.P. No. 05CV64147 (Aug. 2,

2006); Smith v. Jones, Hancock Co. C.P. No. 2005-CV-00152 (Aug. 29, 2006); Lasley v.

Nguyen, Montgomery Co. C.P. No. 05 CV 8507 (Sept. 18, 2006); Dambolena v. Ohio Bur. of

Workers' Comp., Cuyahoga Co. C.P. No. CV-06-584623 (Oct. 6, 2006) (all attached). Likewise,

the Fourth District Court of Appeals reversed the common pleas court in McKinley and held the

statutes constitutional. McKinley v. Ohio Bureau of Workers' Comp., 2006-Ohio-5271. Motions

are pending in several other courts.

Thus, the Court should resolve the split in the lower courts regarding the constitutionality

of the new subrogation statutes. Resolution now will foreclose the extensive and complicated

class-action litigation that was necessary to redistribute subrogated funds after Holeton. See

Santos, 2004-Ohio-28. Here, the lower-court uncertainty means that a large-scale redistribution

of funds might be necessary whether the statutes are ultimately found to be constitutional or not.
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Consequently, the Court should decide these questions now, before even more cases are decided

in Ohio's lower courts.

Third, this case is a good vehicle for resolving these issues. Most workers' compensation

subrogation cases arise in one of two contexts: 1) the claimant is injured by a third-party

tortfeasor, often in an automobile accident or as a result of defective equipment manufactured by

another company, and 2) the claimant's employer has allegedly committed an intentional tort.

Here, Groch alleged that his injuries were caused by both the recklessness of his employer GM,

and the actions of third-party tortfeasors Kard and Racine. As this case presents both common

fact patterns, it is more likely than other cases to take all possible issues into consideration and

preclude further litigation on the constitutionality of the new subrogation statute.

2. The Court should review the statute of repose because the Court has never
specifically analyzed a statute of repose for products liability.

The Court should review the statute of repose at issue here because the Court has never

specifically analyzed a statute of repose for products liability. While the Sheward Court

mentioned several statutes of repose-including one for products liability-it also broadly struck

the entire law because the Court found that its adoption violated the single-subject clause.

Neither at the time of Sheward, nor at any other time, has this Court analyzed in detail a statute

of repose for a cause of action in products liability. Earlier cases dealing with statutes of repose

deal exclusively with either medical malpractice, e.g., Richards v. St. Thomas Hospital (1986),

24 Ohio St.3d 27; Mominee v. Scherbarth (1986), 28 Ohio St.3d 270; Hardy v. Vermeulin

(1987), 32 Ohio St.3d 45; Gaines v. Preterm-Cleveland (1987), 33 Ohio St.3d 54, or liability

from improvements to real property by architects and builders, e.g., Sedar v. Knowlton

Construction Co. (1990), 49 Ohio St.3d 193; Brennaman v. R.M.L Co., 70 Ohio St.3d 460, 1994

Ohio 322. The Sedar Court compared and contrasted statutes of repose for medical malpractice
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(disapproved) and builders (approved), implying that the constitutionality of such statutes

depends on the nature of the claim. 49 Ohio St.3d at 197-200. And, while Brennaman overruled

Sedar, the point remains that statutes of repose can have different effects for different causes of

action, so the constitutionality of such laws might turn on the cause of action involved.

The Court should take this opportunity to analyze for the first time a statute of repose in the

context of a products liability claim.

ARGUMENT

At this stage, the only issue is whether the Court should review these questions, and the.

State urges the Court to do so. But further, as the brief preview below demonstrates, the State

urges the Court to answer these questions in favor of the constitutionality of the statutes.

A. The new subrogation statute corrects all of the constitutional infirmities found in the
statute analyzed in Holeton.

The Holeton Court found three constitutional infirmities in former R.C. 4123.931. The first

was that the provisions for estimated future values placed all the risk for overestimated future

expenditures on the claimant. The second was that the entire amount of a settlement was open to

subrogation, even if it was limited by an insurance policy ceiling or some other cap and does not

represent a double recovery. The third was that it treated differently plaintiffs who tried their

cases and those who settled. The General Assembly addressed and corrected all three of these

infirmities in revised R.C. 4123.931.

Respondent State of Ohio's Proposition of Law No. 1:

The new subrogation statute does not violate the takings provision of Section 19,
Article I of the Ohio Constitution.

Tort cases based on a workplace injury often result in a lump-sum judgment long before the

last workers' compensation payment is made, making it difficult to detennine the subrogation
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amount to set aside for potential future payments. Under former R.C. 4123.931, the entire risk

for overestimated future workers' compensation was placed on the claimant, and the Holeton

Court held that to be an unconstitutional taking. 92 Ohio St.3d at 125.

The General Assembly corrected the problem in two ways. First, the new statute provides

a formula that guarantees some part of the judgment for the claimant, free of any subrogation.

Second, the amount of estimated future benefits may be placed in an interest-bearing trust

account from which the claimant makes reimbursement to the subrogee as benefits are paid?

R.C. 4123.931 (E) and (F). Any remainder after all benefits are paid belongs to the claimant.

R.C. 4123.931(E). The claimant no longer risks losing overestimated future benefits.

Resaondent State of Ohio's Proposition of Law No. 2:

The new subrogation statute does not violate the due process provision of Section
16, Article I of the Ohio Constitution.

The Holeton Court also found former R.C. 4123.931(D) unconstitutional because it made

all settlement proceeds subject to subrogation, even if no double recovery occurred. 92 Ohio

St.3d at 125-126. In other words,,under the former statute, in some situations the claimant had to

disgorge funds unrelated to reimbursable compensation or medical bills. The General Assembly

remedied this by creating a formula under which both the claimant's and statutory subrogee's

interest in the damages owed by the third-party tortfeasor are determined. (R.C. 4123.931(B))

(settlements); (R.C. 4123.931(D)) (awards following trial).

The formula set forth in revised R.C. 4123.931 ensures that the statutory subrogee is only

reimbursed from amounts that constitute an impennissible double recovery. It also ensures that

the claimant will always receive some amount of his judgment or settlement that is not subject to

2 The trust fund concept enacted in division (E) was modeled in part after the Minnesota statute
cited with approval in Holeton. See Minn. Stat. 176.061(6).
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subrogation, and the subrogee will always receive some amount towards reimbursing its

workers' compensation outlay. If the parties find that the statutory formula works an injustice,

"the net amount recovered may instead be divided and paid on a more fair and reasonable basis

that is agreed to by the claimant and statutory subrogee." R.C. 4123.931(B).

Respondent State of Ohio's Proposition of Law No. 3:

The new subrogation statute does not violate the equal protection clause in
Article I, Section 2 of the Ohio Constitution.

Finally, Holeton held that the original statute violated equal protection because it treated

those who try their cases differently from those who settle.3 92 Ohio St.3d at 132. The General

Assembly specifically dealt with that issue by applying the formula under which the claimant's

and statutory subrogee's interest in the damages to both settlements (R.C. 4123.931(B)) and

awards following trial (R.C. 4123.931(D)). Thus, claimants who go to trial and those who settle

are subject to exactly the same formula for determining the proportion of a judgment or

settlement that is subject to subrogation.

The General Assembly, by enacting the new subrogation statute, corrected the prior

constitutional infirmities found in the old law by the Holeton Court. Revised R.C. 4123.931 does

not violate Sections 2, 16 or 19 of Article I of the Ohio Constitution.

B. The new statute of repose does not violate the Ohio Constitution.

The current statute of repose for products liability does not violate the Ohio Constitution

because it corrects the defects previously found in statutes of limitations and also because

3 Some claimants also assert that the new subrogation statute violates equal protection because it
treats persons injured on the job differently than those injured elsewhere. The Holeton Court
held that this distinction was rational and constitutional. "[E]qual protection does not require
the General Assembly to pass a valid collateral-benefits-offset statute covering tort claims in
general before it can enact a workers' compensation subrogation statute." 92 Ohio St.3d at 132.
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products liability carries with it issues not necessarily present in previously-analyzed statutes of

repose for medical malpractice or improvements to real property.

Respondent State of Ohio's Proposition of Law No. 4

The new statute of repose does not violate the open courts provision or the due
process and remedies clauses in Article 1, Section 16 of the Ohio Constitution.

The new statute of repose for products liability, R.C. 2305.10(C) and (F), does not violate

open courts, due process or right to a remedy for at least two reasons. First, a statute of repose for

products liability, unlike that for medical malpractice, does not deny a remedy for a vested cause

of action, but bars the action before it ever arises.4 See Sedar, 49 Ohio St.3d at 199-203;

Brennaman, 70 Ohio St.3d at 468-69 (Moyer, C.J., concurring in part and dissenting in part); but

see Brennaman, 70 Ohio St.3d at 466. And, also unlike medical malpractice, a statute of repose

for products liability does not cut off all recourse for the injured plaintiff, but only the liability of

one potential defendant. The injured party still has remedies under workers' compensation,

premises liability, and other possible tort remedies. Indeed, uncodified sections of S.B. 80

specifically state that the section is "not to affect civil actions against those in actual control and

possession of a product at the time that [it] causes an injury . . . ." § 3(C)(8) S.B. 80.

Respondent State of Ohio's Proposition of Law No. 5:

The new statute of repose does not violate the takings clause in Article I.
Section 19 of the Ohio Constitution.

Similarly, the statute of repose does not violate the takings clause, because, as explained

above, a vested right has not accrued when a statute of repose is applied to a products liability

case. The cause of action is denied before it occurs. With no vested right, no taking occurs, so the

takings clause is not violated.

The only exception might be for those cases potentially subject to retroactivity, discussed
below.

13



Resaondent State of Ohio's Proposition of Law No. 6:

The new statute of repose does not violate the equal protection clause, in Article I,
Section 2 of the Ohio Constitution.

In the absence of a fundamental right or a suspect class, the Ohio General Assembly need

have only rational grounds for a legislative distinction that "impinge[s] on mere economic

interests." Fabrey v. McDonald Village, 70 Ohio St.3d 351, 353, 1994-Ohio-368; accord Sedar,

49 Ohio St.3d at 203. Here, no suspect class or fundamental right is involved; the only right is to

an economic recovery. The General Assembly had several rational reasons for treating

differently those injured before and after the expiration of a statute of repose. As uncodified

sections of S.B. 80 explain, the law recognizes that 1) after the delivery of a product, the

manufacturer lacks control over it, over uses made of it, and over the conditions under which it is

used; 2) it is more appropriate for the party or parties who have had control over the product over

the intervening time to be responsible for harm caused by it; 3) a manufacturer is disadvantaged

in that more than ten years after the delivery of a product, it is difficult or impossible for a

manufacturer to locate reliable evidence regarding its design and production; and 4) it is

inappropriate to apply current legal and technoldgical standards to products manufactured many

years prior to a product liability claim. § 3(C)(3)-(6) S.B. 80.

Respondent State of Ohio's Proposition of Law No. 7:

The new statute of repose does not violate the ban on retroactive laws, in Article
II, Section 28 of the Ohio Constitution.

In most applications, the new statute of repose will not be applied retroactively, as in most

cases both the injury and filing of the claim will have occurred either before or after the effective

date of the statute. In a few cases, the injury will have occurred before April 7, 2005, but the

14



claim will have been filed afterwards. In those cases, the statute might be applied "retroactively,"

but only in the sense of measuring relative to the injury.

"A law may be applied retroactively if (1) there is an express legislative intent that it do so

and (2) it affects a remedial, not substantive, right." State ex rel. Romans v. Elder Beerman

Stores Corp., 100 Ohio St.3d 165, 167, 2003-Ohio-5363, citing Van Fossen v. Babcock & Wilcox

Co. (1988), 36 Ohio St.3d 100. In this case, the new statute of repose satisfies both conditions for

those cases at issue. Section 2305.10(F) of the Revised Code states that the law is to be applied

to "any civil action commenced on or after the effective date of this amendment ... regardless of

when the cause of action accrued ...°" Thus, for a case in which the injury occurred before

April 7, 2005, but filed after that date, the General Assembly expressly intended the statute to

apply retroactively. However, R.C. 2305.10(F) also states that it "shall be considered to be

purely remedial in operation and shall be applied in a remedial manner. ...." Thus, the statute is

intended to be retroactive and remedial for the small class of cases in which the injury occurred

before, but the case was filed after, the effective date.

CONCLUSION

For the above reasons, the Court should answer the questions certified by the district court,

and should uphold the constitutionality of the challenged statutes.

Respectfully submitted,
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Case 3:06-cv-01604-JGC Document 33 Filed 10/11/2006 Page 1 of 5

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

DOUGLAS GROCH, et al., Case No. 3:06-CV-1604

Plaintiffs,

vs. Judge JAMES G. CARR

GENERAL MOTORS
CORPORATION, et al.,

Defendants.

ORDER

There are issues of Ohio law that may be determinative of the present case and for

which there is no controlling precedent in the decisions of the Supreme Court of Ohio.

Therefore, this Court finds it appropriate to certify questions of Ohio law to the Supreme

Court of Ohio.

A. NAME OF TI-IE CASE AND NAMES OF ALL PARTIES

The name of this case is Douglas Groch, et al. v. General Motors Corporation, et

al. case number 3:06-CV-1604. The parties in this case are: Plaintiffs Douglas Groch

and Chloe Groch versus Defendants General Motors Corporation, Kard Corporation and
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Case 3:06-cv-01604-JGC Document 33 Filed 10/1112006 Page 2 of 5

Racine Federated, Inc. The Attomey General of Ohio is a party for purposes of

defending the constitutionality of the Ohio statutes at issue.

B. BRIEF STATEMENT OF FACTS

The Amended Complaint alleges the following: Plaintiff Douglas Groch

("Groch") was injured on March 3, 2005 when the trim presshe was operating came

down on his right arm and wrist. At the time of his injury Plaintiff Douglas Groch was

acting in the course and scope of his employment with Defendant General Motors

Corporation. The trim press that he was using was manufactured by Defendants Kard

Corporation and Racine Federated, Inc.

Groch bought an action in the Court of Common Pleas, Lucas County, Ohio

seeking damages from Defendant General Motors Corporation ("GM") based on a theory

of employer intentional tort and from Defendants Kard Corporation and Racine

Federated, Inc. (respectively, "Kard" and "Racine") based on a theory of product liability.

Plaintiff Chloe Groch ("Chloe") sought damages for loss of consortium.

The action was removed to federal court by GM. Federal jurisdiction is based on

28 U.S.C. 1332 because there is diversity between the Plaintiffs and the Defendants, and

the amount in controversy exceeds $75,000.00.

GM has asserted a subrogation interest in Groch's recovery for its payment to him

of workers' compensation benefits. Groch asserts that the Ohio statutes granting GM

subrogation interests-R.C. 4123.93 and R.C. 4123.931-are unconstitutional. To fully

adjudicate this matter and determine the rights and liabilities of each party, this Court

needs a detemiination by the Ohio Supreme Court regarding the constitutionality of the

statutes under the Ohio Constitution. The Supreme Court of Ohio has not yet had
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Case 3:06-cv-01 604-JGC Document 33 Filed 10/11/2006 Page 3 of 5

opportunity to issue a decision on the constitutionality of R.C. 4123.93 and R.C.

4123.931, passed as Senate Bill 227 and made effective in April 2003. Therefore, this

Court certifies questions 1 through 3 to the Supreme Court of Ohio.

Kard and Racine assert that they are immune from liability based on the statute of

repose for products liability claims provided at R.C. 2305.10. To fiilly adjudicate this

matter and fully determine the rights and liabiliries of each party, this Court needs a

detemunation by the Ohio Supreme Court regarding the constitutionality of the statutes

under the Ohio Constitution. The Supreme Court of Ohio has not yet had opportunity to

issue a decision on the constitutionality of R.C. 2305.10, passed as Senate Bill 80, and

made effective in April, 2005. Therefore this Court certifies questions 10 through 14 to

the Supreme Court of Ohio.

C. THE CERTIFIED QUESTIONS

1. Do the statutes allowing subrogation for workers' compensation benefits, R.C.
4123.93 and 4123.931, violate the takings clause, Article I, Section 19, of the
Ohio constitution?

2. Do R.C. 4123.93 and 4123.931 violate the due process and remedies clause,
Article I, Section 16, of the Ohio constitution?

3. Do R.C. 4123.93 and 4123.931 violate the equal protection clause, Article I,
Section 2 of the Ohio constitution?

10. Do R.C. 2305.10(C) and (F) violate the open courts provision of the Ohio
Constitution, Article I Section 16?

11. Do R.C. 2305.10(C) and (F) violate the takings clause, Article I, Section 19, of
the Ohio constitution?

12. Do R.C. 2305.10(C) and (F) violate the due process and remedies clause, Article
I, Section 16, of the Ohio constitution?

13. Do R.C. 2305.10(C) and (F) violate the equal protection clause, Article I, Section
2, of the Ohio constitution?
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14. Do R.C. 2305.10 (C) and (F) violate the ban on retroactive laws, Arhicle II,
Section 28 of the Ohio constitution?

D. COUNSEL FOR TIIE PARTIES

Counsel for each party is provided below:

Kevin J. Boissoneault
Bonnie E. Haims
Russell Gemey
GALLON, TAKACS, BOISSONEAULT & SCHAFFER Co. L.P.A.

3516 Granite Circle

Toledo, OH 4361 7-1 1 72
(419) 843-2001
Counsel for Plaintiffs

JIM PETRO

Ohio Attomey General

Elise Porter
Assistant Attomey General
Workers Compensation Section
150 E. Gay Street, 22"d Floor
Columbus, OH 43215
(614) 466-6730
Counselfor Attorney General of the State of Ohio

Kimberly Donovan
KERGER & ASSOCIATES

33 S. Michigan Street, Suite 100
Toledo, OH 43604
local Counselfor General Motors Corporation

Patrick N. Fanning
David C. Vogel
Dan E. Cranshaw
LATHROP &GAGE L.C.
2345 Grand Boulevard Suite 2800
Kansas City, MO 64108-2684
(816) 292-2000
Counsel for General Motors Corporation

Robert H. Eddy
Anna S. Fister
GALLAGHER SHARP
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420 Madison Avenue, Suite 1250
Toledo, OH 43604
(419) 241-4860
Counsel for Kard Corporation and
Racine Federated, Inc. National/Kard Division

E. MOVING PARTY

The Plaintiff Douglas Groch is designated as the moving party.

s/ James G. Carr

Hon. James G. Carr
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COMMON PLEAS COURT
Ws1SHIN0•TON COUNTY, OHIO

Jeff]V1oKinley,

t ^ .. ^

G'U. OHIO

Plaintiff Case No. 05 OT 122

. Judge Ed Lane ..

Ohio Workers.Comp Bureau

Defendant DECISTON
(On Motion of Plaintiff for

Summary Judgment) .
....................................... :.................. ............ ................................................................................. ......

Tlieabove 'styled.action was cpmmanced in this Court bythe filing of a Complaint for

9JeoLaiatory Rel9efbu April 11; 2005. The.P.lai>niffis parlicipating ia Obio's Woikers'

Compensatioa Fund by virtue of a work zelated.aocident that ocoiured in East Liveipcfol, Obio;

on July 13,203, .The Plaintiff has been detcrmined tio be eligible for Workm' CompetYsation

benefits, aud bas beenreceiving benef^ts for medicalexpenses and loss ofincoine. The Plaiatiff :

also brourht.two civil suits as a result of the:incident of July 13, 2003. He brought oae suit

against his emph^w.for intentional tort; wbichwas subsequentiy dismissed: He also brought a- .

suit against the 4wner of the^piemises oA wluchhis:injnry oecuried btsed on violations ofthe ;

. ,,: •
Ereqttenterstatutes. The Plaintiff settled:bis claim against the pieuuses owner for a confideotiall

i . . . .. . .

arnount.

The Defendant in tfiis case, the Ohio Bigeau of Workers' Compensation, claims a right.of .

.subrogatiori under Section 4123:931 O.R.C. from tl^e Plaintiff s settlement.proceeds• The

Page 1 of !6
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i. .` f.. _•}

Plaintiff asserts that the aforesaid statute granting the Defendant_the right of subrogation to his

settlement claims is unconstitutional.

The Plaintiff filed his Motion for Simimary Judgment on November 14, 2005. On

November 17, 2005, the Assignment Commissioner gave notice of a Non-Oral Hearing for

December 12, 2005. Thereafter, the Defendant timely filed a Response to the Plaintiff s Motion

for Summary 7udgment on November 28,2005. The Plaintiff filed a Reply to the Defendant's

Brief in Opposition on December 2, 2005. In an unrelated matter, the Defendant filed for leave

to file a Motion for Summary Judgment on November 28, 2005. The Court, by Entry of

November 29, 2005, granted the Defendant's leave to file a Motion for Sununaty Judgment.

However, the Defendant has not filed for Summary Judgment to date. The parties have advised

the Court that they de,sire the Court to consider first the issue of the constitutionality of the.

underlying statute. If the statute is found to be coustitutional, then the Defendant wili file for

Surnmary Judgment. If the Court determines the statute to be unconstitational, the matter will be

appealed and will ultimately be decided by either the Washington County Court of Appeals or the

Ohio Supreme Court.

The faotual background of the Plaint'fFs receipt of his injury does not appear to be in

dispute by these parties. Both parties have stated the factual background in the Memorandums

filed herein. It appears to the Court that it is uncontroverted that on Jnly 13, 2003 the Plaintif^

Jeff McKinley, fell while he was working inside a furnaee or boiler hopper at the Von Roll

America, Inc./Waste Teehnologies facility in East Liverpool, Ohio. As a direct result of this fall,

the Plaintiff was left hanging inside a cone shaped receptacle where he received severe bums to

his legs and other parts of his body. At the time of the injury to the Plainti$ he was employed by

Page 2 of 6
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Safway Services Inc. The Plaintiff is a cezpenter who builds scaffolding for a living. At the t'lme

of his fall, he was engaged in erecting scaffolding in various applications at the aforesaid

location.

As noted above, the Plaintiff initially sued his employer on an intentional tort. However,

this suit was subsequently dismissed without payment of any monies to the Plaintiff. His

employer was a state 8md employer. Safway is not a self insured employer for the purposes of

Workers' Compensation. The Plaintiff also sued Von Roll .America, lnc. His claims against this

company were settled out of court for an undisclosed amount ofmoney. There was no jury trial.

Therefore, no jnry has determined what are the Plaintiff's economic and non-economic losses.

As of N'ovember 22, 2005, tbe Workers' Compensation Bureau had paid compensation in

the smount of $398,303.17. ($57,788.43 on PlaintifPs Workman's Compensation claim;

$340,514.74 has been paid for the Plaintiffs medical benefits.) The Bureau estimates futnre

benefits that it will pay to the Plaintiff to be $487,505.39 and claims a statntory lien upon the

settlement proceeds against the Plaintiff in the amount of $885,808.56. The Plaintiff claims that

by vlrtue of Section 4123.93 and 4123.931.O.R.C. it is subrogated to the rights of the Plaintiff

with respect to past, present, and estimated fitture payments of compensation benefits. Under the

present Ohio statutel the Bureau of Workers' Compensation (herein after referred to as BWC)

has an automatic right of subrogation against a third party for the benefits of an injured worker

who is receiving Worlanan's Compensation benefits. This statnte has been written an,d rewritten

'4123.931 O.R.C.
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several times. Prior statates have twice been held unconstitutional by the Ohio Supmme Court.'

The BWC was first given a right of subrogation when the State of Ohio enacted Section 4123.93

(13) O.R.C. in 1993. This Section of law was amended in 1995, when the subrogation rights of

the BWC were divided into Sections 4123.93 and 4123.931 O.R.C. The 1993 statute as amended

in 1995 was declared unconstitutional by the Ohio Supreme Court in the leton decision

(supYa). The Court found that the 1995 amendments were not rationally related to their purpose,

and they operated to reduce a PlaintifFs tort recovery irrespective of whether a double recoveFy

had actually oecurred. The Court went on to hold that due process permits deductions for

collateral benefits only to the extent that the loss for which the collateral benefit compensates is

actuaIly included in the award.3 The Supreme Court also noted that a statute that requires a

claimant to reimburse the Bureau for future benefits that the claimant may never receive is

constitutionally flawed and violates the equal protection clause of the Ohio Constitution, Clause

16 requiring every person for an injury done to have remedy by-due course of law and Section 19

the taking clause of Article I of the Ohio Constitution.4

Upon holding the 1995 amendments unconstitutional, the law of Ohio reverted to the

statute as enacted in 1993. The Ohio Supreme Court considered this statute in 2004 and also

held it unconstitutional. The Supreme Court held that under the rational relationship test, and for

the reasons stated in Holeton. R. C. 4123.93 is unconslitutional because it precludes claimants

rHolefon v Crouse Cgit e Co., (2001), 92 Ohio St.3d, 115, 2001-Ohio-109; and
Modzelewsld v Yellow Freight Svs.. Inc.. 102 Ohio St.3d 192, 2004-Ohio-2365

'Holeton v Crouse CartaPe Co.. (2001), 92 Ohio St.3d,.122, 2001-Ohio-109

"Holeton v Crouse Carta 'gĈo-. (2001); 92 Ohio St.3d,'123, 2001-Ohio-109
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who are partips to actions against third party tort feasors from showing that their tort recovery or

portions thereof, do not dupflcate their Workers' Compensation recovery and, therefore, do not

represent a double recovery.5

The present statute was enacted by the State of Obio in 2003. The present statute

modifies the previous statutes. The issue presented in the instant case is whether or not these

modifications satisfy the requirements of the Rol et n decision. In the instant case, both parties

agree that the BWC's rightof sabrogation is now detemiined by mathematicai fomrula ln fact,

in its Reply Brief, the BWC sets forth a detailed example of how the mathematical formula wijl

work. The present gtatute requires jurors to delineate by interrogatory economic from non-

economic damages. This would clearly give some basis for determining what amount of an

award was subjeet to subrogation by the BWC. However, the statute is entirely silent as to how

or what are economic or non-edonomic damages when a case is settled without a jury. Public

policy of Ohio has always strongly encouraged the settleznent of law suits in the interest of

judicial economy. The Plaintiff maintains that his settlement was not for the full amount of his

damages, but was rather a compromised setflement. There is no provision in the present statute

for the Plaintiff to show that there was no double recovery. Under the present statute and the

mathematical formula, his settlement monies will essentiallybe tied up until he dies. Any

*enains will go to the benefit of his estate. This, in effect, is a complete taking of a Plaintiff's

property without due process of law. The snbrogation interest defined in the present statute

includes past, present, and estimated future payments of compensation, including medical

benefits and rehabilitation costs. It appears that the State of Ohio is talang property from this

sModzeiewski v YelIbw Freiaht Sys.. Inc..(2004)102 Ohio St.3d 196, 2004-Ohio-2365
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Plaintiff for damages which he may never ever incur. Thoy are now estimating or guessing as to

wbat future benefits will be. Courfs have long held evidentiary matters to a standard of proof of

a preponderance of the evidence in civil matters. There is no opportunity iin this case tn

detennine future benefits other than by mathematical formula.

The present statute assumes that there will be a double recovery in a settlement and

provides no provisions whereby parties can actually go into a court of law and litigate the amount

of the recovery and what is an actual fair award for all economic and non-economic losses, and

what is a fair award for past and foture injuries.

In this Court's view, perhaps Pogo was right when he stated that, "I bave seen the enemy

and they is us." Maybe we have now arrived at 1984, 21 years later than predicted. Prior to the

State of Ohio taking any citizen's.property, that citizen should be entitled to due process that

involves a fiili and fair hearing, not a mathematical formula The citizen's right to the enjoymet}t

of their property should be protected by the State, not confiscated by the State and subject to the

oitizen going to the State every six months to beg for a partial payout of his or her money or

aotcally dying before receiving compensation for injuries received. It appears to this Court that

the present statute is unconstitutional for the reasons set forth in the Holet oase (supsa). The

present statute does violate article 1, and Sections 216 and 19 of the Ohio Constitution.

. Judge Ed Laae

DATE:

c: AttomeyBeausay
AttorneyMcG_ee
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FILED
CLERK OF C.Q11ftTS

COURT OF COMMON PLEAS
WAfSHINGTON COUNTY, OHIO 2105 SAN 17 AN 4 46

W;4SH{NOTU44 CO.:tJHItt

Plaintiff Case No. 05 OT 122

vs.

Ohio Bureau of Workers' Compensation

Defendant

Judge Lane

JIIDGMENT

This case is before the court on plaiatiff's motion for summary judgment filed

November 14,2005. For the reasons set forth in the coart's decision dated December 27,

2005 (attached), plaintiff's motion for summary judgment is hereby sustained. The

decision rendess moot all other issues before the court. 7udgment for plaintif f. Costs to

defendant. This is a f'ma1 appealable order.

/-1r-06 .
Date

Approved;

44,
.a.

JeeBeausay
Counsel £or Plaintiff

J VI1bu1VII L. JVll:4.TCC . ^^ y

Special Counsel.for Defendant ,^Aq'°/"

NOTICE TO CLERK'S OFFICE:
FINALAPPEALABLE ORDER

O
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CoPY
IN THE COMMON PLEAS COURT OF ERIE COUNTY, OHIO

Jody L. Foniey, et aL,

Plaintiff

-vs-

Sandusky Limited a/k/a
Sandusky Athol International,

CASE NO: 2003 CV 646

Judge Tygh M. Tone

OPTNION AND
JUDGMENT ENTRY

------------ .._- fJetenqant
x^xxrxxxx*xxxxyxxsxx^lxtxrxxxxxaxsssss

On October 24, 2003, Forney filed complaint alleging wrongful death. Sandusky

Limited answered the complaint on November 14, 2003. Defendant filed a motion for

summary judgment on August 4, 2005, and it was denied on February 1, 2006. On April

13, 2006, Defendant Sandusky Limited filed Motion for Summary Judgment regarding

the worker's compensation liea. Plaintiff filed a memorandum in support of the Motion

on May 26, 2006.The defendant's Motion for Summary Judgment regarding the worker's

compensation.fien is granted.

I. FACTS

PiBintif£Judy Forney's husband T2.olland was seriously injured and died as a result

of vyoikplace exposure to hazardous, toxic, carcinogenic substances which.allegedly

caused 9rim to contract cancer. The Bureau of Workers' Compensation ('BWC') has

3g6ed all Workeis' eompensation benefits to Mrs. Fomey and her family. Defendant

Sandusky-is compliant and pays premiums to the BWC.

II, ARGI7MENTS



Defendant moves the Court for Summary Judgment. The defendant argues that

ORC §4123.931 is unconstitutional because it could.mean that Sandusky Limited would

pay twice for this particular claim, and the law generally bars an insurer from subrogating

against its own insured. Specifically,.defendant asserts that Section 35 ofArticle II of the

Ohio Constitution has been violated. Defendant argues that the entire purpose of the

beaefits purchased from the BWC were to protect against liability for claims of this

nature,: and_iftlie BWC_zecovered a double recovery as it attempts to do, it would naalt

in an-excessive fine, and would deprive Sandusky Limited of the benefit of its contract

with the BWC^ in the altemative, defendant argues if the statute is constitutional,

Sandusky Limited is not a"third party' under the terms of the statute, and would be

entitled to a complete setoff for any amounts already paid to the BWC.

Plaintiff replied to Defendant's Motion with a Memorandum inSupport. Plaintiff

reaches the same conclusion as Defendant reaches, however this is done through a

differenf analysis. Plainti$'argues that the revision of R.C. §4123.931 constitutes an

unlawful taldng of property without due process of law. They assert that the legislation

unreasortably burdens the injured worker. Plaintiff also argues that the statute favors

those who try theiz cases to the detriment of those who settle; assuming a double recovery

and subrogaUng against ari injured employee. The plaintiffs make a distinction between

two reeoveries and a double recovery, as two separate recoveries can in many cases be

iusuf5cient to make a party whole. Plaintiffs f'urther argue that the statute

uneonstitutiona.llyeztinguishes the recoveryof a dead worker's family. Plaintiff ftuther

arguea^eslatute st.ilTviolates Sections 2,3, 16, and 19 of Article I of the Ohio

Constitution, Sections.34 and.35 of Article ll, as well as the Equal'Protection Clause of



the Fourteenth Amendment. The Plaintifffurther argues that the statute is

unconstitutional because it unfairly groups together employer-intentional tort victims in

with negligent tort victims under the guise of preventing double recovery.

M. LAW AND ANALYSIS

"A summary judgment motion is made on the grounds that there is no genuine

issue as to any material fact and that defendant is entitled to judgment as a matter of law

as shown by fhe pleadings..:served and filed therewith." I Civil Practice Section3.65.

The pTinciple function of Ohio Rule of Civil Procedure 56 is to enable movement beyond

allegations in the pleadings and to analyze the ovidence so as to ascertain whether any

actual need for a trial.exists. Smith v. Mayfield (1989), Ohio App. LEXIS 4039. When a

motion for sununary judgmant is made and supported as provided in the rule, an adverse

party may not rest upon the mere allegations or denials of his pleadings, but his response

must set forth specific facts showing that there is a genuine issue for.trial. U

T'he appropriate repdering for a motion ofsummaryjudgment is detenained by a
tripartite demonstration:

1) T'here is no genuine issne as to any material fact;
23Tli`e moymg partj+ is gntitled to judgment as a matter of law; and
3) Reasonable minds can come to but one.conclusion, and that conclusion is

adverse to the party against whom the motion for summary judgment is made,
who is entit'led to have the evidence construed most strongly in his favor.

See, Harless et al v Willis Day Warehousing Companv. Inc., et al (1978), 54 Ohio S,t. 2d

D.A.C. §4123.-931 violates Ohio Const. art. I, Sections 16 and 19 because, in

.some_oiucumstances jt. -antc tn reduce an individual's tort recovery irrespective. of whether



a double recovery has aatually occurred. Holeton v. Crouse Cartaue (2001) 92 Q.S. 3d

115..

Under an equal protection analysis, the challenged statnte will be upheld if the

classification bears a rational relationship to a legitimate governmental interest or if

reasonable grounds exist for drawing the distiriction. Id.

Ohio Rev. Code Ann. § 4123.931(D) essentially creates a presumption that a

double recovery occurs whenever a claimant is permitted to retain workers' compensation

and tort recovery. Claimants who try their tort claims are permitted to rebut this

presumption, while claimants who settle their tort claims are not. Such disparate

treatment of claimants who settle their tort claims is irrational and arbitrary because there

are situations where the claimants'tort recovery is necessarily limitedto amounts that if

retained along with worken;' compensation cannot possibly.result in a.double recovery.

Id.

Section 35 of Article II of the Qhio Constitution expressly provides: "For the

pnrpose of providing compensation to workmen and their dependents, for death, injuries

or occupational disease, occasioned. in the course of such workmen's employment, laws

may be passed establishing a state fund to be created by compulsory contribution thereto

by empioyets„and administered by the state, determining the terms and conditions upon

which payment shall be made therefrom. Such compensation shall be in lieu of all other

rights to compensation, or damages, for such death, injuries, or occupational disease, and

any employer who pays ttie premium ot compensation provided by law, passed in

accordance berewith, shall not be liable to respond in damages at common law or by

statute fur such death; injurie5 or occupational disbase."



"The statutory subrogation right of recovery applies to, but is not limited to, all of

the following:

3. Amounts recoverable from an intentional tort action."

O.RC. Ann. § 4123.931(I).

The amount of damages recoverable by civil action in the courts for death caused

by the wrongful act, neglect, or default of another, shall not be limited by law. Oh. Const.

Art. I, § 19 (a).

"Under the collateral source rule, benefits in the fonn of diminishedwages,

received by a plaintiff from his employer during the period he is not able to work because

of a tort-feasor's negligent act, are collateral benefits and are not adrnissible on the isspe

of damages. However, if the tort-feasor claims that benefits received are not collateral but

are direct benefits, the burden of establishing that such beneftts are direct benefits, and

therefore admissible on the issue of damages, is on the tort-feasor." Pryor v. Webber.

(I970), 23 Ohio St. 2d 104, at Syllabus 3.

The government cannot take property in an arbitrary or unreasonable manuer,

such as withholding due process of law or providing just compensation. Grieb v. Dept. of

Liquor Control (1950), 153 Oluo St. 77, 82.

Interest earnings are protected property rights, because interest follows principal.

Phillips Y. Washinvton Legal Foundation (199g), 524 U.S. 156.

The parameters ofan intentional tort are as follows: 1. An intentional tortis an act

connnitted withthe intent to injure another, or committed with the belief that such injury



is substantially certain to occur. 2. The receipt_:of workers' compensation benefits does

not preclude an employee or his representative_fwm pursuing a common-law action for

damages against his employer for an intentional tort. 3. An employer who has been held

liable for an intentional tort is not entitled to a se}off of the award in the amount of

workers' compensation benefits recei.yed by.the employee or his representative. Brady v

Safetv-ICleen Corp., 61 Ohio:St. 3d 67W

O.RC §4123.431 (D)-"essentially-crpates-i-presumption that a double recovery

occurs whenever a claimant is .peimi'tted to ietaidwworkeis' compensation and tort

recovery. Claimants who try tbeir.toitclaims.'are permitted to rebut this presumption,

while claimants who settle theii.elauiXS.s^n^t disparate trcatment of claimants

who settle their tort claims rs iirational and artntrary." Giles v. Schindler Elevator C^..

146 Ohio App. 3d 388 _ _^^_.

The statute in questiQii•_make^a distinction between employers injured within the
...... _ _.^..... __... . . .v. -t -

scope of employment' 9nd-thosa'tnjti►eti;autside of the scope, and punishes those injured

in the course and scupeof-ttieir_emplopisient: Under an Equal Protection analysis, this

legislation is presirmed val d^d ^a ^rh; e$t to the rational relation test, The test asks: is
. _. ._.. .^,. ._.

this legislation rationallx relatedTo a 1e01hhutb rnte;est? Here, the legislation's goal is to
_

prevent true double.z.ecgv^ries}7vhichwould mdeed qualify as a legitimate interest.. _.. .:.,.. :r:X...^: -_:......_ . .... 1... .
... -__. :-. _..

However, the distinction drawn dnesiotqualifp as rationally related to the
. _ . .. -.Y.. : .. .

accomplishmen^oft}ns mtergst.and ^s therefore nstiuncotutional on those grounds. The. . . ^.-..R.,_ ..^--._- ...-_'7...,
interest appeats•Ctrla^^sh^d^^^^^A4¢ofglaintiffs but not another. The

-..,...,.®,e.-
clannants^w16 setf^ ett14: rebut the presumption of double

recovery while #1^" ^^ " r mved;the benefit-of jra•y interrogatories



thereby delineating the different types of damages:awarding and in essence rebutting the

"assumed" double recovery. Based upon theJoregciiuig;:and for the reasons set forth in

Holeton supra, the Court finds that Ohio Revised Code §4123.931 as amended by Senate

BtI 224, effective Aprn19, 2003, is uneonstttuUon

IV. JUDGI4IELTUE137RY

It is therefore ORDERED, ADJC7DGED,:AND DECREED that the Motion of

Defendant Sandusky Limited for 5umtnary. Judgaient'is granted.pursuant to Ohio Civil

Rule 56.

It is therefore ORDERED. that the Erie.County Clerk,of Courts is to serve upon

all parties not in default for failur+e tQ appear.Nofice_o£this Judgtttent Entry and its date of

entry upon the jcutnal. Vtrithin three (3).days gntering.the,Tudgment Entry on the jounuds,: ,._..... ^;.... ....,.

the Clerk shall serve the parFies, all in aceord^lce=a iffi CiviI Rule 58 (B) and 5 (B).
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IN THE COURT OF COMMON PLEAS OF LUCAS COUNTY, OHIO

Erica E. Fry,

Plaintiff, " Case No. CIo5-247i

V. OPINION AND JUDGMENT ENTRY

Surf City, Inc., et al., ` Hon. Jack Zouhary

Defendants. '

This matter is before the Court on the cross motions for summary judgment filed by

Plaintiff Eri.ca B. Fry and Defendant Ohio Bureau of Workers' Compensation ("Bureau").

Upon review of the parties' respective pleadings and briefs, the evidence presented,

the arguments of counsel presented at a hearing on March 6, 20o6, and the applicable law,

the Court denies Plaintiffs Motion for SummaryJudgmentandgrantsthe Bureau's Motion

for Summary Judgment.

IN'lRODUCTION

The issue presented by both summary judgment motions is the constitutionality of

R.C. 4123.93 and 4123•931 (the Ohio workers' compensation subrogation statute) as

enactedbythe 124.'" Ohio General Assembly in 2003 Sub.S.B. No. 227 (S.B. 227), effective

Apri19, 2oo3. This statute creates an independent right of recovery in favor of statutory



subrogees against third parties. The statutory subrogee is subrogated to a plaintiffs rights

againstthirci partytortfeasorswithrespeettopast,present,andestimatedfuturepayments

of workers' compensation benefits.

The changes enacted to RC. 4123•931 in S.B. 227 were in response to the Ohio

Supreme Court's, decision in Holeton v. Crouse Cartage Co.; which held that former R.C.

4123.931 violated Sections 2, i6, and 19 of Article I of the Ohio Constitntion. While the

Holeton Court found the prior subrogation statute unconstitutional, it also opined that a

subrogation statute does not violate Section 35, Article II of the Ohio Constitution (the

Workers' Compensation provision) and, therefore, the legislature may constitutionally

enaot a subrogation statute.'

Fry alleges that the new statute violates Sections 2, i6, andig ofArticle I of the Ohio

Constitution andthe Equal Protection Clause of the Fourteenth Amendmentto the United

States Constitution andasksthe Court to grant sunu++a*yjudgment againstthe Bureau and

find that the workers' compensation subrogation statute is unconstitutionai.

The Bureau asks the Covrt to find that the workers' compensation subrogation

statute is constitutional and therefore enforceable against any recovery made by Pry as a

result of the instant lawsuit.

'(2001), 92 Ohio St3d 115.

sId.atz2a.
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FACTS

On December 21, 2oo4, Frywas injuredwhileworking for Defendant Snrf City, Inc.,

an employer participating in the state insurance fund.' The Complaiut alleges that Fr9's

injury resulted from an employer intentional tort committed by Surf City. At the time of

theaccident,FYywasinthecourseandscopeofheremployment. As a result of her injuries,

Fry filed a c3aim for workers' compensation benefits with the Bureau. The Bureau allowed

the claim, has already paid medical bills and benefits on Fry's behalf, and may pay

additional compensation and benefits in the future.

LAWAN.DAN.ALYSIS

1. Summary Judgment Standard

Civ.R 56(C) provides that'before a summary judgment may be granted, it must be

determined that (1) no genuine issue as to any material fact remains to be litigated; (2) the

moving party is entitled to judgment as a matter of Iaw; and (3) it appears from the

evidence that reasonable minds can come to but one conclusion, byviewing such evidence

most strongly in favor of the non-moving party, that conchusion is adverse to the party

against whom the motion for summary judgment is made.""

z. Constitutional Challenge Standard

The Court recognizes that all legislative enactments enjoy a strong presumption of

constitutionality 5 Further, the Court "must apply all presumptions and pertinent rules of

s Wentzel Affidavit, at 12.

' State ex reL Zimmerman v. Tompkins (i996), 75 Ohio St.3d 447, 448.

5 State ex reL Patterson v. Indus. Comm. (i996), 97 Ohio Stgd 2oi.
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construction so as to uphold, if at aIl possible, a statute * * * assaifed as unnonstitntional.n6

Consequently, a challengingpartymustproveanyassertions of unconstitutionalitybeyond

a reasonable doubt.7

3• R.C. 4123.93 and 4123•931 ( as enacted in S.B. 227) do not
violate Sections i6 and 19 of Article I of the Ohio
Constitntion.

In analyzing theprior statute, the Holeton court citedtoearlier opinionsfmding that

the State of Ohio has a legitimate interest in preventing double recoveries and that "it is

constitutionally permissible for the state to prevent a tort viotim from recovering twice."s

The Ohio Supreme Court merged its analysis of Sectipn 16 and Section 19 into one and

stated:

"Whether expressed in terms of the right to private property,
remedy or due process, the claimant-plaintiff has a
constitutionally protected interest in his or her tort recovery to
the extentthat it does not duplicate the employer's or Bureau's
compensation outlay."9

Holeton then caâ.ed into question two provisions of the former statute, ultimately finding

that they violated the Constitution. The first provision found unconstitutional in former

R.C. 4123.931(A) gave the statutory subrogee a right of subrogation with respect to

"estimated future values of compensation and medical benefits," and the second provision

questf oned was found in former division (D) regarding settlements.10

6 State v. Dorso (1983), 4 Ohio St.3d 6o.

' In re Columbus Skyline Securities, Inc. (1996), 74 Ohio St.3d 495.

s Holeton, 92 Ohio St.3d at 121-122.

9 Id. at 122.

'" Id

4



a. Fry's reliance on Bartlet v. State of Ohio is
misplaced.

Fry argues in her motion that the General Assembly's attempt to remedy the

constitutional defects identified in Holeton came up short and that the statute remains

unconstitational. Fry posits that under Bartlet v. State of Ohio," the legislature cannot

require a court to treat as valid laws that were previously rendered unconstitutional by

simply re-enacting them.

PlaintifPs reliance onBartletismisplaoed. If Fry's reading of Bartlet is correct, then

the legislature could never go back to legislation and correct prior constitutional flaws.

Further, Bartiet points out the "power of the legislature to validate any void or ineffectual

act is limited to such acts as it might have originally performed or authorized,"' and

Holeton recognizes that the legislature may constitutionallyenact a subrogation statute.

Thus, the legislature did not act unconstitutionally by enacting S. B. 227.

b. Reimbursementsofestimatedfuture vabies are
not burdensomefor claimants.

The Holeton court found that former RC. 4123•931(A), by giving the statutory

subrogee aeurrentcollectlbleinterestin estimatedfuture expenditures, created asituation

in which a proln'bited taking might occur when the statute operated not to prevent the

claimant from keeping a double recovery, but to provide the statutory subrogee with a

windfall at a claimant's expense. "In other worda, RC. 4123.931 requires [claunants] to

" (1905), 73 Ohio St. 54.

- Id.at58.

'$ Holeton, 92 Ohio St3d at 120.



reimburse the Bureau or self-insuring employerfoifuturebenefits whichthe claimant may

never receive."u This would bappen when compensation the statutory subrogee is obligated

to pay is terminated earlier than what was estimated for purposes of determining future

values. The former statute irrationally and arbitrarily placed the risk of over-estimating

future benefits on the claimant.'S

Fry argues that the new statute regarding estimated future expenditures also

overburdens an injured workerbyrequiringthe workerto immediatel.ydisgorgetheportion

of the recovery deemed to be estimated future expenses. Fry's counsel stated at oral

argument that the statute also places an unreasonable burden on the worker to establish

a trust account and bear any attendant administration costs. The Court finds these

contentions inaccurate and meritless.

In S.B. 227, the •1.egislature created a system that guarantees that any risk of

estimating future values is not placed on a claimant. Under new R.C. 4123•931, the

statutory subrogee does not have a current collectable interest in estimated future

expenditures. The new statute does not require the claimant to reimburse the statutory

subrogee for future benefits that the claimant may never receive. To accomplish this, new

divisions (E) and (F) of R.C. 4123•931 permit the olaimantto establish an interest-bearing

trust account for the full amount of the subrogation interest that represents estimated

future payments of compensation andbenefits. If the claimant establishes a trust account,

every six montbs the statutory subrogee must provide a payment notice to the claimant,

"Id.at123.

15 Id. at 125.
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lisLing the amounts paid on the claimant's behalf. The claimant must then reimburse the

subrogee from the trust account in accordance withthe notice. If the statatory subrogee's

duty to continue maldng payments is terminated, any amount that remains in the trust

account, after final reimbursement is paid to the subrogee, must be paid to the claimant or

the claimant's estate. 7fa claimant does not establish atrust accountunder division (E)(1),

the claimantmust, within 3o days after receipt of fundsfromthethiud-partytortfeasor,pay

the statutory subrogee the full amount of the subrogation interest that represents future

benefits.'

The Holeton court found that former RC. 4123.931 was irrational and arbttrary

beesuse it imposed the risk of liability for overestimating future expenditures upon the

alaimant Thenewstatuteremovedthisriskbyprovidingforthecreationofatrustaccount

There is now no risk that the amount of fvdure benefits will be oveiestimated, as the

subrogee is only reimbursed for amounts actually expended up to the amount placed in

trust.

Further, the creation of a trost account does not pose an undue burden upon a

claimant, for several reasons. First, it is the claimant's option to create the trust account;

underdivision(F),theclaimantmayelecttopaythefuturebenefltsupfront. Second,even

if Fry is correct that the claimant would bear the cost of the trust account, she has not

presented any evtdence that obviates a finding that the cost would be minimal, if it exists

at all, so as not to present an undue burden; and new R.C. 4123.931(E)(2) authorizes the

claimant tousethe interest that accrues on thetrust account to paythe expenses associated

.b R.C. 4123.931(F).



with the account. Finally, once the trust account is established, the burden is on the

subrogeetosubmit a payment notice to the claimanteverysix months,'7andthenewstatute

makes no provision for reimbursement in the absence of a timely payment notice.

Fry also relies onMcKinley v. Ohio Workers' Comp. Bureau,'s which beld that R.C.

4123.931 effects a complete taking of property without due process because it requires a

plaintiff to place allsettlementmonies intothetrustaccount " McKinley misinterprets the

statute, however, as division (E) requires only monies representing the future interest to

be placed into the trust account. Thus, the Court finds McKinley unpersuasive.

Fry also argues that there maybe less burdensome methods for eliminating the risk

of overestimating future benefits, such as granting the statutory subrogee a credit or offset

against future payments. While there may or may not be alternatives to the solutions

selected by the General Assembly, the Court may not engage in legislative fact finding.'°

The legislature is not bound to pick the least burdensome alternative that can be devised.

It is enough that the scbeme proposed is reasonable and does not impose any irrational or

arbitraryriskupon the claimant.^ The Court's power extends only to determiningwhether

the method chosen by the legislature is clearly unconstitutional."

" R.C.4123•931(E)(3)•

's (Dec. 27,2005), Wasbington C.P. No. oS-OT-122. McKinley is currently on appeal to the
Fourth District Court of Appeals (Case No. o6 CA 7).

Id. at 5-6.

a° SeeFCCv. Beech Communications, Inc. (1993), 508 U.S. 307, 315.

$1 BeeDirectPlumbfng Supply Co. v. Dayton (1q41),138 Ohio St. 540.

Desenco Inc. v. Akron, 84 Ohio St. 3d 535, 538• See, also, Holeton, 93 Obio St.3d at 137
(C. J. Moyer, dissenting).
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The trust fund created by the General Assembly in S.B. 227 corrects the

constitutional infirmity cited by Holeton. There is now no risk to the plaintiff that future

benefits maybe estimatedtoo high. The Court finds thatthe trust account provision in R.C.

4123.931 is a reasonable, rational, non-arbitrary response to the legitimate concern of

preventing.double recoveries and complies with the holding in Holeton. Thus, S.B. 227,

as it addresses the estimated future value issue, is constitutional.

c. Settlements

The Holeton court found that former R.C. 4123.931 (D) establisbed a framework

whereby an unconstitutionaltaking of the claimant's property or a denial of remedy by due

proceas could occur by distinguishing between third-party claims that are tried and third-

party claims that are settled.°' Under the former statute, in the case of an award or

judgment following trial, the claimant could obtain special jury interrogatories indicating

that the award or judgment represented different types of damages. By obtaining this, the

claimant could showthat certain damages werenot subject to reimbursementbecause they

did not represent workers' compensation benefits. In contrast, in a settlement, the entire

amountwassubjecttotlaestatutorysubrogee'ssubrogationright, regardless ofthe manner

in which the settlement or compromise was characterized. The claimant was prevented

from showing that portions of the settlement did not represent workers' compensation

benefrts. In other words, reimbursement could be from proceeds that did not constitate a

double recovery.'4

2' Holeton, 92 Ohio St.3d at 125-726.

°4Id.

9



Fry argues that S.B.227's settlementprovisionsremainunconstitutional. In support

of her argument, Fry again submits the decision in McKinley v. Ohio Workers' Comp.

Bureau,25 which, in addition to holding that S.B. 227's version of R.C. 023•931 effects a

complete taking of property without due process as it requires a plaintiff to place aIl

settlement monies into the trust account, held that in a settlement situation there is no

provision for the plaintiff to show there was no double recovery." The Court finds

McKinley to be incorrect on the latter issue, too.

The constitutional defectsfoundinSoleton, and as allegedbyFry, do notexdstinthe

new workers' compensation subrogation statute. First, the new statute establishes apro

rata formula to determine the respective interests of the statutory subrogee and the

claimant in any settlement amount' This formula is applied equallyto settlements and to

awards followingtr'saL¢e Thus, the new statute does not distinguishbetween cases going to

trial and cases that settle.

Moreover, the formula ensures that the statutory subrogee is only reimbursed from

amounts that would constitute an impermissible double recovery. The formula works to

provide a pro rata distribution of the "net amount recovered" by the claimant through

•either settlement or trial award to the statutory subrogee and the alaimant..29 Never

allowing the statutory subrogee to recoup more than its pro rata share of the "net amount

2, (Dec. 27, 2005), Washington C.P. No. o5-OT-i22.

'6 Id. at 5-6.

27 R.C. 4123.931(B).

2B R.C. 4123•93z(B) and (D).

'9 Id.
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recovered," the statute ensures that the subrogee does not unconstitutionally take more

from the claimant than what would represent a double recovery.

Further, in a settlement situation, contrary to the holding in McKinley, the new

statute allows ample opportunity for the plaintiff to demonstrate there was no double

recovery. R.C. 4123.931(B) provides two methods to determine the statutory subrogee's

interest in a settlement situation. The fiist method is the application of the mathematical

formula. This seems to be the only method recognized by McKinley. But division (B) also

provides a second, alternative method to the formula. Under the second method, the net

amount recovered in a settlement may be divided and paid on a"more fair and reasonable

basis that is agreed to by the claimant and the statutory subrogee." Division (D) further

provides an alternative dispute resolution process that may be used to resolve the issue.

The use of the alternative formula, coupled with the discretionary utilization of an

alternative dispute resolution, either formal or informal, gives a claimant an opportunity

to provide evidence as to what portions of a net amount recovered may or may not

represent a double recovery. Finally, the plaintiff in McKinley used a third alternative to

determinethe Bureau s respeetive interest --he brought a declaratory judgment action. In

such an action, a elaimant has the opportunity to demonstrate to the trial court what parts

of the settlement are not a double recovery.

The new subrogation statute provides ample opportunity for a claimant to prove

what amount of the settlement represents a double recovery. In a trial, evidence may be

presented and jury interrogatories may be submitted, under Civ.R. 49, to determine what

parts of the damages represents workers' compensation benefits and what parts represent

the claimant's non-reimbursed interests. If the parties wish to settle, the statute provides

11



for the use of alteraative dispute resolution processes, and the parties mayuse the statutory

formula or distribute the settlement proceeds on any "fair and reasonable basis that is

agreed to by the claimant and the statutory subrogee." Accordingly, the Court concludes

R.C. 4123.93 and 4123•931 as enactedin S. B. 227 do not violate Sections i6 and 19, Article

I of the Ohio Constitution, as the new statutes afford claimants a fair and reasonable

opportunity to demonstrate what part of a settlement or judgment represents a double

recovery.

4• R.C. 4123.93 and 4123.931 (is enacted in S.B. 227) do not
violate the Equal Protection and Benefits Clause of the Ohio
Constitution or the Eqoal Protection Clause of the
Fourteenth Amendment to the United States Constitntion.

The equal protection analysis givenby Ohio courts under the Ohio Constitution and

the United States Constitution is "functionally equivalent."g° Ohio courts have consistently

applied the rational basis test when addressing constitutional challenges to worlcers'

compensation statutes,9' and the Holeton court used this test in analyzing the equal

protection arguments against former R C. 4123.931. "Under an equal protection analysis,

the challenged statute will be upheld if the classifieation bears a rational relationship to a

legitimate governmental interest or if reasonable grounds exist for drawing the

distinction. ""' At the oralargument, theparcies agreed that the Courtmustuse the rational

basis test in analyzing the subrogation statute.

s" Desenco Inc. v..Akron, at W.

" See State ex rel. Doersam v. Indus. Comm. (i989), 45 Ohio St.3d 115,

92Holeton, 92 Ohio St3d at igi.
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Under the rational basis test, a challenged statute mustbe upheld if there exists any

eonceivable set of facts under which the classification rationally farthers a legitimate

legislative objeotive.99 The party challenging the constituti onality of an enactment has the

burden to negate "every conceivable basis which might support it."14

R.C. 4123.931 is a rational response to the legitimate state concern of minimizing

losses to theworkers' compensationfund causedbythe acts of thiud-parrytortfeasors. The

Holeton court agreed that this is a legitimate state concern, to the extent that it prevents a

doublerecovery.95 As analyzed above, underthe amendedversion of4123•93i, the statLitoIY

subrogee only recoups to the extent that there is a double recovery. Further, the claimant

is given substantial opportanity iu either a trial or a settlement to prove amounts that

would not represent a double recoveiy. Thus, RC. 4123•931 is a rational response to a

legitimate state concera

Fryalso arguesthatRC.4i23.93i creates anunreasonableclassificationbysingling

out for special, less favorable treatment those individuals injured on the job due to an

intentional tort by their employer. Fry asserts that in an intentional tort situation, the

victim is required to indirectly contribute a portion of any amount recovered to the

employertortfeasor since anysubrogationrecoverywill reducetheemployer's contributions

to the Burean.

sa Schwan v. Riverside Methodist Hosp. (1983), 6 Ohio St.3d 300, 301; Heller v. Doe
(1993), 509 U.S. 313, 320.

s' Heller, 509 U.S. at 32o; Am. Assn. ofUniversities. v. Central State Univ. (i999), 87 Ohio
St.3d55, 6o.

88 Holeton, 92 Ohio St.3d at 121-122.
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Frypremisesher argumentonthe erroneous assumptionthataa employer's workers'

compensation contributions are reduoed when a subrogation recovery is made from an

intentional tort claim. First, in this case, the empkiyer has not yet been found to have

committed an employer intentional tort. However, this is a facial challenge, and not one

as applied, so the Court will look at other situations in its analysis. "A facial challenge to

a legislative Act is, of eourse, the most difficult challenge to mount successfuAy, since the

challenger must establish that no set of cirenmstances exists under wbich the Act would be

valid. The fact that [a statute] might operate unconstitutionaIly under some conceivable

set of circumstances is insufficient to render it wholly invalid ***."96

A cursory read of R.C. 4129-931 reveals that it makes no distinction between

claimants of an employer intentional tort and other workers' compensation claimants.

Under Jones v. VIP Development Co.,s' injtued workers may pursue both an employer

intentional tort action and statutory benefits. What Fry's argument misses is that injuries

to her as an alleged intentional tort victim, and injuries caused by third-party tortfeasors

through non-intentional torts in the workplace, both occur "on the joh" and trigger the

payment of workers' compensation benefits. There is no disparity in treatment between

claimants alleging an intentional tort and claimants not alleging an intentional tort.

Claimantsinbothsituationsreceivestatutoryworkexs' compensationbenefits, andbothare

treated equally under R.C. 4123•931. In eacb instance, the Bureau is subrogated for

amounts paid on behalf of the workers' compensation claimant.

sb UnitedStates v. Salerno (i987), 48i U.S. 739,745• See, also, Emerson Elec. Co. v. 75 acy
(2ooo), 9o Obio St.3d 157,162 (Cook, J., dissenting).

37 (i984), i5 Ohio St. 3d. go, 98-99.



Further, thefactsinthis case do not support Fry's argument. Surf City, Inc. is a state

fund employer.98 In cases involving state fund employers, the statutory subrogee is the

Administrator of 4Vorlaers' Compensation. The Administrator, however, as a matter of

policy, does not in any way credit an employer's account where there has been a judicial

finding of liability in intentional tort, nor does the Administrator adjust that employer's

actuarial experience if monies are collected through subrogation.39 Thus, if a state fund

employer is found to have committed an intentional tort, it will not be rewarded for its

misconduct. Any amount recovered as a result of an intentional tort lawsuit will be

depositedintothestateinsurancefund. Thestatutoryschemesimplypreventstheclaimant

from receiving a double regovery.

Fry concludes by arguing that equal protection requires that injured workers be

treated similarly to tort plaintiffs in general and that the General Assembly may not enact

aworkers' compensationsubrogationstatuteuntil.itenacts avaZid collateral-benefits-offset

statute covering tort claims in general. This equal protection argument was raised in

Holeton, protesting thatthe former statute created "arbitrary classifications of tortvietims

-- employeesinjured onthejob and employees injuredo$thejob."'° The Court rejectsFry's

argument for the same reasons that the Holeton court rejected it+'

38 Wentzel Affidavit, at 92•

99Id.at9112and4.

'o Holeton, 92 Ohio St3d at 131 -132.

41 Id
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CONCLUSION

Fortbe foregoing reasons, the CourtfmdsthatR.C. 4123•93 and 4123•931 as enaated

in S.D. 22y (workers' eompensation subrogation statute) do not violate Sections 2, 16, or ig

of Artiele I of the Olrio Constitution or the Equal Protection Clause of Fourteenth

Amendment to the United States Constitution. Accordingly, no genuine issue as to any

materialfact remainsto be litigatedas betweenFry andthe Bureau; construingthe evidence

most strongly in Fry's favor, reasonable minds can only reach a conclusion that is adverse

to Plaintiff; and the Bureau is entitled to judgment as a matter of law on its claims that the

subrogation statute is constitutional and that the Bureau's statutory right to recover the

amounts that it paid to or on behalf of Fry is enforceable against any recovery that Fry may

make against Surf Cityin this action.48 Fry, however, is not entitled tojudgment as a matter

of law on her claim that the subrogation statute, specifiosIly R.C. 4123.931, is

unconstitutional.43

JLIDGMENT E1VT.[tY

Itis ORDERED that Plaintiff Erica E. Fry's Motion for Summary JudgmentAgainst

Defendant Ohio Bureau of Workers' Compensation (filed August io, 2005) is DENIED.

It is further ORDERED that Defendant Ohio Bureau of Workers' Compensation''s

Motion for Summary Judgment (filed September i6, 20o5) is GRANTED.

42 See the Bureau's Answer and Cross Claim (filed September 19, 2005), Qi, and the
Bureau's Response to Plaintiffs Motion for $ummary Judgment and Motionfor Summary
Judgment (filed September i6, 2oo5), at unnumbered page i.

+s See First Amendment Complaint (filed July 18, 2005), Second Claim for Relief.
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It is further ORDERED that the Second Claim for Relief set forth in Plaintiffs First

Amended Complaint (filed Ju]y i8, 2005) is DISMISSED WITH PREJUDICE.

It is further ORDERED that the dates set forth in the Pretrial Order of February 23,

2006, are CONFIRMED.

March 31, zo06
JudgW Jag Zouhary

cc: Steven P. Collier, Esq. and Anthony E. Turley, Esq.
Benjamin W. Crider, Esq. and Johnathan L. McGee, Esq.
Christopher F. Parker, Esq.
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JAMES A. RAKSR, et al.
Plaintiffs,

•.^ ^ , ,yii,,
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IN THE COURT OF COMMON PLBAS
WARREN COUNTY, OHIO

vs.

vawteN COUNTv
;oWaN PM COURT
UDGE NM S. BROt+eal
OOJustlce UrNa
.e6arwn, OMo 45D36

CASE NO. 05CV64147

SCOTT PALMER, et al.
Defendants, DECISION AND ENTRY

I. Facts and Procedural Posture

Mr. Raker was in the course of his employment with Aramark Industries

when he was injured in an automobile. A third-party tortFeasor negligently

caused the rear-end collision.

kie filed for and received Worlter s Compensation benefits from his state

fund insured employer. The Bureau of Workers' Compensation ("BWC') has

paid botb compensation and medical payments on behalf of Mr. Raker and

asserts that additional future payments are possible. Mr. Raker 4611 suffers

from residual symptoms as a result of the collision.

Plaintiff James Raker filed suit against the third-party tortfeasor

Defendant Scott Palmer. Mr. Raker now moves the Court for summary

judgment as to new party plaintiff, the Ohio Bureau of Workers'

Compensation ("BCW ). The issue before the Court is the constitutionality

1



of Ohio Revised Code §4123•931, which creates a statutory right of

subrogation, in favor of the BWC for benefits it paid to and on behalf of

Plaintiff, wbich were caused by a third party.

Two prior versions of the statute were held unconstitutional by the Ohio

Supreme Court. Plaintiff argues the revised provision, effective April 9,

2o03, sn'll violates Sections 16, ig, and 2, Article 1 of the Ohio Constitution,

as well as the Equal Protection Clause of the Fourteenth Amendment to the

United States Constitution and as a matter of law, are entitled to summary .

judgment.

The Court will concern itself with Plaintiffs motion for summary

judgment.

VARREN COUNTY
,CA4+fON PlEAB COURT
JDGE NEAL B. BRON9ON
W JusBceDrive
ebanon, Ohb 45086

H. Background

In it prior rulirigs, the Ohio Supreme Court has ruled twice that the

workers' compensation subrogation statutes were unconstitutional. The

Court however, bas expressly stated these workers' subrogation

compensation statutes are not per se unconstitutional and the Court, in

overruling the statutes, only addressed specific provisions of former. R.C.

4123•931.' The Supreme Court also acknowledged that "virtua]ly every

jurisdiction provides some statutory mechanism enabling the employer or

fund to recover its workers' compensation outlay from a third-party

tortfeasor."2

t UAW v Ohio Bureau of Worlcers Compensation (2006), 108 Ohio St. 3d 432,111 citing Holeton Y.
Crouse Cartage Ca, (2001), 92 Ohio St. 3d 115
'!d at 113, citing Holeton at 120,748 N.E2d l i]]
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The BWC was firat given a right of subrogation when the 5tate of Ohio

enacted Section 4123•93(B) in 1.993• This section of law was amended in

1995, when the subrogation rights of the BWC were divided into Seciions

4123•93 and 4123•931, (H.B. 293). The 1993 statute as amended in 1995 was

declared uneonstitational by the Obio Supreme Court in HoIeton u. Crouse

Cartage Co.,s which held that former R.C. 4123•931violated Sections 2,16,

and i9 of Article I of the Ohio Constitution. The Court found that the 1495

amendments were not rationally related to their purpose, and they operated

to reduce a plaintiffs tort recovery irrespective of whether a double recovery

had actually occurred. Tbe Court held that due process permits deductions

for collateral benefits only to the extent that the loss for which the collateral

benefit compensates is actually included in the award.4 The Court further

noted that a statute requiring a claimant to reimburse the Bureau for future

benefits that the claimant may never reoeive is constitationally flawed and

violates the equal protection clause of the Ohio Constitution, Clause 16

requiring every person for an injury done to have remedy by due course 6f

law and Section 19, the taking clause of Article I of the Ohio Constitution.5

The law of Ohio reverted to the 1993 statute (RC. 4123.93) when the

Court held the i995 Amendments unconstitutional. In 2004, The Ohio

Supreme Court held the 1993 statute unconstitutional.6 The Court, relying

on its reasoning from Holeton and applying the rational relationship test to

the statute, held R.C. 4123•93 unconstitutional because it precluded

' (2001), 92 Ohio St.3d 115.
'Id.at
S Id. at
6 Modezelewski v. Yellow Freight 9,ys. Irrc., (2004) 102 Ohio St. 3d 192, 2004 Ohio 2365
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claimants who were parties to actions against third-party tortfeasors from

showing that their tort recovery or portions thereof did not duplicate their

workers' compensation recovery and, therefore, did not represent a double

recovery.7 The Court also held that the former statute, like the statute

considered in the Holeton decision, treated claimants who litigate their

claims against third-party tortfeasors differently from those who settle

claims out of court.

R.C.4i2g.9gi

The i24tb Ohio Genera] Assembly enacted 2003 Sub. S.B. No. 227 (S.B.

227), to specifically address the constitulional infirmities found by the Ohio

Supreme Court in R.C. 4123•931 and R.C. 4123.93. S.B. 227 repealed the

former provisions in R.C. 4123•931(A) and (D) that had been found

unconstitptional. The revised statute became effective Aprii 9, 2oo3.

The current statute creates an independent right of recovery in favor of

statutory subrogees against third parties. The statutory subrogee is

subrogated to a p]aintifFs rights against third-party tortfeasors with respect

to past, present, and estimated futare payments of workers' compensation

benefrts. (Sec. 4123.931{A)

The act specifies a new settlement procedure in the form of a

mathematical formula under which a c]aimant's and a statutory subrogee's

interest in damages owed by a third-party tortfeasor is determined. 7# the

parties are unable to agree to the nat amount recovered, the act states the

'1datTI6
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claimant or the statatory subrogee may file a request with the Administrator

for a conference conducted by a designee appointed by the Administrator,

The claimant and the statutory subrogee may also agree to any type of

binding or non-binding alternative dispute resolution.

This formula is then applied to both settlements and awards following

trial. Specifically, a claimant receives an amount equal to the

"uncompensated damages"s divided by the sum of the "subrogation

interest"9 plus the uncompensated damages, multiplied by the "net amount

recovered."o A statutory subrogee receives its °subrogation interest°

divided by the sum of the "subrogation interest" and the "uncompensated

damages" multiplied by the "net amount recovered." In a nonjury action the

court must make findings of fact, and the jury in a jury action must return a

general verdict accompanied by answers to interrogatoiies that specify the

total amount of the compensatory damages and the portion of those

compensatory damages that represents economic loss and non-economic

loss. (Sea 4323•931 (D)

Once the net amount recovered (NAR) and its allocation have been

determined the act allows a claimant to establish an interest-bearing trust

account for the full amount of the subrogation interest that represents

e"Uncompensated damages" - the claimant's demonsUated or proven darnage's minus the statutory
subrogee's subrogation intetest. RC. 4123.93 (F)
°°Subrogation interest" - past, present, and estimated future payments of compensation, medical
benefits, rehabilita6on costs, or death benefits, and any other costs or expenses paid to or on behalf
of the claimant by the statutory subrogee pursuant to this chapter or chapter 4121. 4127., or 4131 of
the Revised Code.^ R.C. 4123.93(D)
70'RJet amo mt recovered" -the amount df any award, settlement, compromise, or recovery by a
claimant against a third party, minus the auomey fees, costs, or other expenses incurred by the
claimant in securing the award, settlement, compromise, or recovery, 'Net amount recovered' does
not include any punitive damages that may be awarded by ajudge or jury. R.C. 4123.93(E)
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fnture payments of compensation, medical benefits, rehabilitation costs, or

death benefi.ts, reduced to present value. If a claimant does not set up a

trust account, the statute requires him to pay the statutory subrogee the full

amount of the subrogation interest of the estimated futvre payinents of

compensation, medioal benefits, rehabilitation costs or death benefits within

3odays of receipt

The statutory subrogee is to provide the claimant twice a year with

payment notices listing the amount paid during the half-year preceding the

notice. The claimant.must reimburse the statutory subrogee for the total

amount on the notice out of the trust account. The interest that accrues on

the trust account may pay for the expenses of establishing and maintaining

the account Any remaining interest must be credited to the account.

IV. Summary Judgment Standard

Summary judgment is a procedure for moving beyond the allegations in

the pleadings and analyzing the evidentiary materials in the record to

determine whether an actual need for a trial exists.11 "Summary judgment is

proper when i) no genuine issue as to a material fact remains to be litigated;

2) the moving party is entitled to judgment as a matter of law; and 3) it

establish that there is no genuine issue of material fact and that he is entitled

to a judgment as a matter of law."12 "After a proper summary judgment

"Or met Primary Almninam Corp. Y. Employers' )ns. Of Wausau (2000), 89 Ohio St. 3d 292, 300
12AAA Enterprlses, lnc. v. River Place Comnd. Urban Redev. Corp. (1900), 50 0hio St. 3d 157,12
of the syllabus

VARREN COUNTY
AMMON PLEAS COURT
JnGE NEAL B. BRONSON
UO Justice Diive
ebanon, ONo 45036
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motion has been made, the nonmoving party must supply evidence that a

material issue of fact exists, evidence of a possible inference is insufficient"13

VARREN COUNTY
:OMA1ON PLEAS COURT
IAGE NEAI. 8. BRONSOW
iDPJustice Dme
.eherwn, Ohio 45036

V. Constitutional Challenge Standard

The Supreme Court of Olrio recognizes the general rule that courts must

presume lawhilly enacted legislation is constitutional.14 A court is bound to

give a constitutional, rather than an unconetitutional constrnetion. if one is

reasonably available due to the general presumption in favor of the validity

of legislation found in the Ohio Revised Code § 1.47(A). Not only are "[A]Il

statutes presumed constitutional, a party challenging the statutes bears the

burden of proving otherwise. Further, the legislation being questioned is not

invalidated unless the challenger establishes that it - is unconstitutional

beyond a reasonable doubt."15

While legislative enactments are presumed constitutional under R.C.

1.47(A), this presumption is rebuttable. Adamsky v. Buckeye Local Sch.

Dist. (1995), 73 Ohio St. 3d $60, 362. It is the duty of the court to reconcile

legislative acts witb constitutional provisions, if possible, but it is equally its

duty to strike down any act which clearly conflicts with the provisions of the

Constitution of the United States or the Constitution of this state. Belden v.

Union Cent. Life Ins. Co. (Ohio 1944),143 Ohio St. 329, 340

" Caz Y. Commercial Parts & Sen. (1994), 96 Ohio App.3d 417, 421
"Amoid v. City ofCleveiand (1993), 67 Ohio St. 3d 35
"State v: Thompkins, ( 1996), 75 Ohio St. 3d 558
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A legislative act may be unconstitutional upon its face or it may be valid

on its face but unconst'rtutional because of its operative effect upon a

particular set of facts. Id at 34o.

The case at bar is a facial challenge to R.C 4123.931. There is no verdict or

settlement to apply the statute in the case. Therefore, it does not present a

set of facts upon which we.can base an as-applied constitutional analysis. i6

"Pursuing a fac.ial challenge places a "heavy burden" on the

cballenger. A facial challenge to a legislative act is, of course, the.^ most

difficult.chal)enge to mount successfully, since the challenger must establish

that no set of circumstances exists under wbich the act would be valid.°ir

WARREN COUNTY
;DMMON PlFAS COURT
JoGE NEAL B. BRONSON
00Jus8ceDrive
ebanon, ohlo 45M

V. General Principles

This Court, in its discussion, will set out general principles rely]ng on

the framework set forth in the Supreme Court's decision in Holeton and the

constitutional tests used by the Court in worlters compensation disputes.

Historically, the worlters compensation law, Section 35, Article II,

Ohio Constitution "represents a social bargain in which employers and

employees exchange their respective common-law rights and duties for a

more certain and uniform set of statutory benefits and obligations."ls

"Further, R.C. 4123.931 does not disrupt any of the rights or obligations of

the claimant and the einployer with regard to the payment of statntory

1bS7atev.BeCkley (1983),5OhioSt.3d4,6-7
17Slare v. Bartls, 1997 Ohio App. LEXIS 5602, citing Uniied Stares v. Salerno (1987), 481 U.S.
739, [•S] 95 L. Ed. 2d 697, 107 S. Gt.2095. "Id. at 745
1eId atll9
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workers' compensation benefits, and the balance of compromise upon which

the viability of the workers' compensation system depends remains in

tact."L9 Because the workers' compensation system is a mutual compromise

between employers and employees, with the recognition that employees

receive a]ower level of benefits and employers receive protection from

unlimited liability, both parties can and do pursue other remedies by law in

order to be made whole.

In State ex rel. UnitedAutomobile, etc. v OBWC (2oo6),1o$ Ohio St.

gd 432, "holding the former Ohio Rev. Code Ann § 4123•931(D)

unconstitutibnal, the Supreme Court expressly noted that workers'

compensation subrogation statutes are not per se unconstitutional and that

the Court was addressing only the speaific provisions in former § 4123.931."

The. Court also recognized that virtually every jurisdiction provides soine

statutory mechanism enabling the employer or fimd to recover its workers'

compensation outlay from a third-party tortfeasor.

Plaintiff moves the court for summary judgment asserting R.C.

4123•931 constitutes an unlawftal taking of property without due process of

law in violation of Section ig, Article I, Ohio Constitution. "It must be

remembered that neither the state in the passage of general laws, nor the

municipality in the passage of local laws, may make any regulations which

are unreasonable, The means adopted must be suitable to the ends in view,

they must be impartial in operation, and not unduly oppressive upon

individuals, must have a real and substantial relation to their purpose, and

VARREN COUNTY
AMdON PLEAS COURT
UdGE NEAL B. 8FlIXlSON
m0JustlceDiive
sEanop, ohlo 45038

" Id at 121
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must not interfere with private rights beyond the necessities of the

situation."

Plaintiff additionally moves this court for summary judgment

contending R.C. 4123•931 Violates Section i6, Article I, Ohio Constitution,

which provides that "every person, for an injury done, shall have remedy by

due course of law."zo

The Supreme Court recognizes that the state has a legitimate interest

in preventing tort victims from recovering twice when considering the

conslstut ionality of collateral-benefits-offset statutes under Section 16,

Article I?1 The State can regulate against a tort victim from receiving a

double recovery, or an award from the collateral source and an award. from

the tortFeasor.^ However, the Court has consistently and repeatedly held

that due process permits deductions for collateral benefits only to the extent

that the loss for which the collateral benefit compensates is actually included

in the award.aa

The subrogation statate, like the collateral-benefits-offset statutes, is

designed to prevent the tort victim from keeping a double recovery with the

statutory subrogee the intended beneficiary.24 "Thus, R.C. 4123•93x must

also satisfy the constitutional requirement that deductible or, in this case,

IARREN COUNTY
OkOv10N PLEAS COURT
AGE NEAL B. BRONSON
00Justlce QdVe
ebsnon, Ohio 45036

10 Froelich v. Crty ofCleveland (1919) 99 Ohio St. 376 at 391, 124 N.E. 212, 216
21 Noleton v. Crovee CartageCompaayEt Al. (2001). 92 Ohio St. 3d 115 at 121,122, 748 N.E. 2d
1111,1118
:z Id
" Id, citing McMullen v. Ohio State Univ. Hosp. (2000), 88 Ohio St 3d 332, 341-344
'4 1d
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subrogable or recoupable items be matched to those losses or.types of

damages that the claimant actually recovered from the tortfeasor."ss

Finally, Ohio courts consistently use the rational basis test when

addressing constitutional challenges to workers' compensation statutes. See,

State ex reL Doersam v. Indus. Comm. (1g89), 45 Obio St.3d 115; Rose v.

Ma^'ield (1984), 20 Ohio App.3d 300, 302. In the Holeton decision, the

Supreme Court held that the former subrogation statute violated the Equal

Protection Clause of Section 2, Azticle I of the Ohio Const,itation.

Applying the rational basis test, the Court found that the statute created

a presumption that a double recovery occurs whenever a claimant is

permitted to retain workers' compensation and tort recovery, and that

claimants who try their tort claims are permitted to rebut this presumption,

while claiinants who settle their tort claims are not.

The Court held that such disparate treatment of claimants is irrational

and arbitrary because there are situations where claimaints' tort recovery is

necessarily limited to amounts that if retained along with workers'

compensation cannot possibly result in double recovery.26

The Court will in its determinations apply the appropriate standards of

review.

VAfY2EN COUNTY
.CMMON PLEAS COI,RT
UDGE NEAL B. BRONSON
OUJusBce PrNe
ebatmn, Ohb 45036

VII, Futnre Estimated Benefits

Plaintiff moves for Summary Judgment arguing that the revised R.C.

4123.931 has not resolved. the constitutional infirmities delineated in

11



Holeton. 5pecifically that the revised statute still: 1) assumes claimant will

enjoy a double recovery and ensures that the statutory subrogee will share in

the proceeds of settlement or verdict regardless of elaimant's damages and

recovery, if any, from the .third party tortfeasor; and 2) acts as a deterrent to

settlement in opposition of public polioy. Further, Plaintiff asserts that since

previous versions of the statute have previously been held unconstitutional,

the revised atatute at issue does not deserve the deference as a long-standing

statute being challenged for the first time.27

To begin, this Court disagrees with Plaintiff in that RC. 4123.931 does

not deserve the same deference as a long-standing statute. This Court will

follow the well-settled law and general rule that "courts must presume

lawfully enacted legislation is constitutional." Arnold v. City of Cleveland

(1993), 67 Ohio 3t3d 35. As noted, this presumption of constitutionality is

rebuttable.

In regards to estimated future benefits, Plaintiff argues that the trust

account provisions of R.C. 4123•931 constitute an unlawful taldng of

property without due process of law. Plaintiff opines that first; the Bureau

of Workers' Compensation's (°BWC") determination of futtu-e estimated

benefits is arbitrary.

There being no amount of future damages before the court, Plaintiff uses

the Defendant BWCs affidavit and subrogation interest worksheet regarding

his own case to illustrate the proposition that Defendant BWC has "no valid

IARREN COUNTY
CNIMON PLEAS COURT
1DGE NFN. B. BRONSON
70Justlce DrNB
?boflofl. OtBo 45036

t`!d.
" Plaintiff s Reply To New Party Plaintiff Ohio Bureau of Workers' Compensation Memorandum In
Opposition To Motion For Summary Judgment, p.2
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or factual basis to formulate" Plaintiffs or any claimant's estimation of

future benefits. Qa

Defendant BWC's worksheet indicates the Bureau, as of May 20o6, has

paid to or on.behalf of Plaintiff $35,359.34•. Of these benefits, $22,243.82

was for medical expenses, and $13,115,52 was. for compensation. Defendant

BWC estimates that Plaintiff may reoaive an additional $29,277.47 in

benefits, attributing $2,000 for medical costs. The remaining estimated

future benefits are earmarked for temporary total compensat ion and living

maintenance and/or wage loss compensation.

Plaintiff argues the estimated future benefits are arbitrary, inflated, and

do not accurately represent the actual dollar amount Plaintiff may. receive

from the Bureau in the future. Plaintiff reasons that since the BWC has only

paid Plaintiff in compensation $13,000.00 in the three years since the

accident it is unlikely the BWC will pay Plaintiff an additional $27,277.47 for

additional compensation in the future. This is compounded by Plaintiffs

participation in a BWC rehabilitation / job training program designed to

return injured workers back into the workforce.

The BWC provides the court with an affidavit and workeheet reflecting

total compensation paid to Plaintiff to date, estimated future benefits, and

the total value of its subrogation.interest The BWC asserts it has a lien in

the amount of $64,636,81 against any settlement or award that is received

as a result of the eivil lawsuit filed against negligent third parties. It doss

7ARREN COUNTY
OMMON PLEAS GOIbtT
JDGE NEPL & BRONSON
0(]JDsfICe DINe
ebanon, Ohio 45036

11 Defendant's Affidavit, Subrogstion ]nterest Workshcet James Raker Bxhibit D, Memorandum In
Opposition To P]aintifPs Motion For Summary Judgment OfNew Party Plaintift'OhioBureau Of -
Workers' Compensation
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not offer any formula or evidence as to how the value of estimated future

benefits was, determined or how the probabffity percentage was assigned.

Plaintiff argues that estimated future.benefits are nothing more than

arbitrary numbers based on assumptions that become part of a lien against a

claimant who sues a third party tortfeasor and it is because estimated future

benefits are estimated or mere assumptions, the statute is unconstitutional.

Plaintiff next argues the revised statute still does not give the injured

party an opportunity to show there was no double recovery or contain a

provision addressing limited recovery. It is argued the result is scenarios

where the statutory subrogee is reimbursed and an injured plaintiff is

statutorily preveuted from being made wbole._

Plaintiff again uses bis situation to illustrate what bappens. Plaintiff was

injured by a third-party tortfeasor who was uninsured. As a result, Plaintiff

can only seek recovery from his own uninsured motorist carrier and will be

limited by the terms of the policy. Plaintiff points out that the recovery is

only possible due to insurance premiums paid by him, not the tortfeasor or

the BWC, yet, based on the amount of uninsured motorist coverage, it is

feasible that the BWC, as statutory subrogee is reimbursed completely and

Plaintiff would get nothing.

Plaintiff uses the scenario where he is suceessful at trial and receives a

jury award of $250,000.00 however recovery is limited to $ioo,ooo.oo, the

amount of uninsured motorist.a9 Here, the NAR by Plaintiff, as defined by

R.C. 4123•931, is significantly more than the actual amount recovered. Since

the NAR is greater than the gross amount recoverable for Plaintiff, he

IARREN COUNTY
OMMON PLEAS COURT
AGE NEAL B. BftGµ50N
oOJBStlcsDdve
ebanon, Ohio 45036

"BWC's affidavit, exhibit D
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asserts that once again the statutory scheme allows for an injured plaintiff to

receive nothing while assuring the statutory . subrogee receive

reimbursement. Further, the source of funds is arguably from Plaintiffs

own pocket, in the form of the payments Plaintiff made on his insurance

premiums.

VIII. 1Yied Cases vs. Seltled Cases

Plaintiff argues the revised statute again favors those elaimants who take

their eases to trial versus claimants who settle or attempt to settle their case.

The core of Plaintiffs' argument rests in the proposition that claimants who

go to trial have the opportunity to prove the verdict does not represent

double recovery.

Plaintiff further asserts that the new statute deviates from subrogation

law in that it requires the injured Plaintiff and not the party claiming a

subrogation interest to prove that a double recovery does not eldst and this

burden is unduly harsh.

The Plaintiff finally alleges the revised statute deters settlements since it

does not define demonstrated or uncompensated damages adequately.

Discussion

IARREN COUNTY
OM0N PLEAS COURT
IDGE NEAL B. 6RONSON
]0 Juslae DrIve
3nmm, onp 45036

The Court, presuming R.C. 4123.931 is constitutional, must see if

Plainiiff, under the requirements of Civ.R. 56(C), has established that the
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statute can not operate constitutionally under any set of circumstances.

Plaintiff has failed to meet this burden.

In enacting the revised statute, the General Assembly created a

mechanism whereby an injured claimant couldrecover from a third party

tortfeasor and a statutory subrogee could exercise its subrogation rigbts.

Concurrently, it safeguards the public policy encouraging setdement, the

estimated future benefits that claimant may or may not receive, and finally

against double recoveiy by injured plaintiffs.

The statutory formulae may not be easy in their application or provide

injured Plaintiff or statutory subrogee the entire amount of either

uncompensated damages or the subrogation interest. This. does not,

however, make the statute unconstitutional. The General Assembly, in

direct response to the Supreme Court's decision in Holeton, has crafted a

statutory scheme that applies a pro rata formula to the NAR by a claimant,

regardless of whether the injured plaintiff cbooses to settle or try his case

against the third party tortfeasor. The formula provides a safeguard against

double recovery wbile ensuring the interest the parties receive is equitable.

While Plaintiff is correct in stating the statute. does not account for

.situations where recovery is limited by an insurance policy, this does not

operate to make the statute irrational or unreasoiiable. Many plaintiffs are

forced to accept recoveries that are often limited by insurance policies or

other factors.

Revised 4123.931 no longer gives the statutory subrogee a current

collech"ble interest in estimated future payments. .Instead, the statutory

subrogee's interest, based on the NAR by Plaintiff and calculated vis a vis

16
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the formula, is first applied to benefits claimant has received from,the BWC.

If the dollar amount of statutory subrogee's recovery interest exceeds the

dollar amount of benefits the BWC has already paid out to a claimant, the

remaining recovery interest is placed in a trust set-up by Plaintiff. Plaintiff

then reimburses the BWC twiee a year if be is in receipt of benefits. Once

the statutory subrogee's lien is paid in full, benefits are disaontinued, or

claimant dies, claimant or claimant's estate has access to the remaining

funds in the trust.

Plaintiff opines this portion of the statute amounts to an unlawful taking

of property without due prooess of law. Plaintiff believes the BWC

arbitrarily determines the amount of future payments, and thus places an

unreasonable burden on injured workers who are third party tort victims.

Plaintiffs argument must once again fail. The settlement provisions

allow and encourage dialogue between a plaintiff and the statutory subrogee

as to bow funds are to be allocated. If an agreement can not be reached

there is provision for resolution by administrative process.

The Court has examined the record closely and finds the affidavit and

subrogation worksheet provided by the BWC demonstrating the estimation

of future benefits is in fact calculated based . on both quantitative and

qualitative data. Far from an arbitrary guess. Further, if the BWC is wrong,

Plaintiff has a right to the money in trust. Finally, Plaintiff does not

reimburse the BWC until they actually receive. a benefit this can hardly

constitute a taking.

While setting up a trust may be cumbersome, it does not rise to the level

of unconstitutional. Plaintiffs motion for summary judgment is denied.
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.YT IS SO ORDEREI).

Julie Schimpf Kehres
Ben}amin Crider
Matthew T. Jewson
Cazrie 1. Budinger
Chris Baton
Steven J. Forbes

18

Neal B. Bronson, Judge
Common Pleas Coutt



IN THE COURT OF COMMON PLEAS OF
HANCOCK COUNTY, OffiO

HAhCOCK CO11N'fY. OH.
FILED

229b 1"„'G 29 A 4 31

i:It71iY PP,OS5ER V?i COX
GLEi ^ OF COUR S

APRIL J. SMITH,
Plaintiff, Case No. 2005-CV-00152

V. JUDGMENT ENTRY

August 29,2006
CAROLYN S. JONES, et a],

Defendants.
A

This matter is before the Court for decision and rnling upon Plaintiff April J. Smith's

Motion for Partial Summary Judgment, filed on December 23, 2005, requesting the Court to

declare Ohio Revised Code Section 4123.931 unconstitutional. Attached in support thereof

was a memorandum of law, the deposition of Plaintiff, April J. Smith (hereinafter Smith), talcen

on May 27, 2005, and filed on December 23, 2005, Answeis to Plaintiff's first set of

interrogatories, and supplemental legal authority.

New Party Plaintiff, Ohio Bureau of Workers' Compensation (hereinafter BWC), filed

its Memorandum in Response to Plainti;ff's motion, on January 13, 2006, which included both

supplemental legal authotity and the Affidavit of Ellen Wentze], Supervisor of the Subrogation

Unit of the Ohio Bureau of Workers' Compensation. New Party Plaintiff's Memorandum also

tequested an oral hearing on the Motion for Partial Summary Judgment. On Januaty 20, 2006,

Plaintiff filed a Reply in Support of her Motion for Sutnrnary Judgment. Counsel for New

Party Plaintiff, BWC, filed a Notice of Supplemental Authority, on April 14, 2006.
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This action is proceeding on Plaintiff's Third lndividual Claim for Reiief, requesting

declaratory judgmentunder Ohio Revised Code Section 2721.03, of her rights and the

constitutionally of Ohio Revised Code Section 4123.931 as to the subrogation rights of the

New Party Plaintiff. The Court ordered the re-alignment of the parties on October 14, 2005,

pemtitting the IiWC to be named as a New Party Plaintiff. Thereafter, the BWC filed a

Complaint on October 31, 2005, asserting its subrogation rights under Ohio Revised Codo

Section 4123.931.

STATEMENT OF THE CASE

On Apri129, 2003, Plaintiff Smith, an employee of Hancock County, was injured in an

automobile accident. According to Smith, the injmies that resulted from the accident include a

lacesation of herhand, pain in her left elbow, hip, neck, and back. Smith has engaged

substantial treatment of her injuries, and claims ongoing pain from the injuries in her back. At

the time of the accident, Smith was engaged in activities pmsuant to her position with IIancock

County. As a result of being injured while working, Smith filed a claim for benefits with the

BWC on May 5, 2003, and has received workers' compensation benefits for medical bil Is and

prescripdons, totaling $10,854.90, as of January 10, 2006. The BWC furtlier estimated on

January 10, 2006 that future benefit payments to Smith will total $4,434.72.

In addition to seeking and receiving workers' compensation benefits, Smith also filed

suit against Defendant Carolyn S. Jones, as a third-party tortfeasor in connection with the

accident. Prooeeding under Ohio Revised Code Sections 4123.93 and 4123.931, the BWC has

asserted an independent right of recovery in the net amount recoverod fi•om this third-party
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claim, with respect to past, present, and estimated future payments of compensation and

benefits.

CLAIMS OF THE PLAINTIFF

Plaintiff asserts in her motion that Ohio Revised Code Section 4123.931 is

unconstitutional, facially and as applied, based primarily on the Ohio Supreme Court decision

in Holeton v. Crouse Cartage Co., 92 Ohio St. 3d 115, 2001-Ohio-109, 748 N.E.2d 1111,

which invalidated the predecessor to the cuzxently challenged statute under the Ohio

Constitution. Plaintiff cha]Ienges the current statutory enactment of a subrrogation right for the

BWC under the Ohio Constitution, specifically under the following constitutional provisions:

Section 16, Article I; Section 19, Article I; Section 2, Article I; and Section 5, Article I.

As to herfiist two argumettts, those pm,mised on the Ohio Consfitution's guarantees of

Due Course of Law and Private Property, Smith argues that the most recent revisions to the

statute have failed to sadsfy the constitutional requirements expressedin Holeaon. Smithfirst

asserts that the current version of the statute is not limited to reimbursing the BWC only for

damages that are considered a double recovery- those which are paid both by the B WC and the

third-party tortfeasor. Smith also argues that the estimated future benefits provision of the

cutrent statute operates as a taking, allowing the BWC to either achieve a windfall at the

expense of claimants, or to relieve claimants of dominion and.control over their tort judgments,

through its option of allowing estimated future benefits awards to be paid either immediately,

or into a trust fund, pursuant to Ohio Revised Code Sections 4123.931(E) and (F).

Smith also raises an Equal Protection claim under the Ohio Constitution, asserting that

the current statute imposes an arbitrary classification scheme distinguishing between those
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claimants who settle their third-party toit claims, and those who talce their claims to ttial.

Smith contends that allowing a claimant who settles his or her claim before trial to take

advantage of alternative dispute resolution proceedings to achieve an allocation of the net

amount received in the settlement, while limiting a claimant who goes to trial to tlie operation

of the statutory formula, constitutes such an arbitrary classification.

Lastly, Smith argues that the current statutory scheme violates her Right to Jury Tri al

under Section 5, Article I of the Ohio Constitution. Smith maintains that the statute at issue

allows the Court to enter judgment on a subrogation claim, based on the algebraic formula of

the statute, and in disregard of whether the jury actually awarded damages based on the future

workers' compensation benefits in its verdict. Based on this argument, Smith asserts that the

statute allows courts to disregard the jury verdict, thereby violating her right to a trial by jury.

CLAIMS OF T13E NEW PARTY PLAINTIFF

Responding to Smith's claims, the BWC asserts that the statute is constitutional, both

facially and as applied to Sniith's particular case. As a general matter, the BWC.argues that the

revisions to the statute invalidated in Holeton addressed the constitutional infirmities of the

prior statute, and thus, the new statutory scheme should be upheld.

The BWC asserts that Ohio Revised Code Section 4123.931 does not operate to deprive

Smith of either her rights to Private Property or Due Course of Law under the Ohio

Constitution. As to the estimated future benefits provisions of the statute, the BWC points out

that the new statate does not grant the BWC a current collectible interest in a thiid-party tort

judgment; instead, it provides claimants with the option of creating an interest bearing hvst

account, and requires the BWC to file claims every six months in order to receive payment for
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the funds. As to the constitutionally mandated matching requirement in a subrogation statute,

the BWC argues that the pro-rata nature of the statutory formula precludes an award of a

subtngation interest that does not constitute a double recovery. Additionally, the BWC asserts

that the Court is bound to consider the jury intetrogatories when calculating the subrogation

interest when it appfies the formula. In the case of the third party claims that are settled before

a court judgment is rendered, the BWC points out that the General Assembly provided for two

avenues for the settling party to allocate the "net amount recovered" to those benefits that were

or are to be paid through the Worlters' Compensation system, and those that represent other

recoveries. The BWC maintaias that the statute allows the claimant to make this allocation

through an agreement with the BWC, or througb an alternative dispute resolution process.

Next, the BWC argues that the current statutory scheme does not violate Smith's Equal

Protection rights under the Ohio Constitudon. Foeusing on the different options available to

settling parties for allocating the "net amount recovered," the BWC contends that the

classTication is rational and is not arbitrary. Based on the inherent difference between taking a

case to trial and settling the same case, the BWC asserts that providing an alternative dispute

resolution option in the former case, but not the latter, is a rational response to the requirement

that in both instances a claimant should have an opportunity to show that their recovery is not

duplicative of their Workers' Compensation benefits.

Lastly, the BWC asserts that Ohio Revised Code Section 4123.931 does not violate

Snrith's right to a Jury Ttial under the Ohio Constitution. The BWC argues that the right being

claimed here is one of statutory creation, through the Workers' Compensation statute, and thus,

is not one that the jury trial right extended to at common law. In the alternative, however, the

BWC maintains that the statutory provisions providing for jury interrogatoiies do not require
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the Court to apply the statutory formula in blank, Additionally, the BWC contends that the

statute allows the jury to apply the fonnula, thereby preventing an award contrary to the juiy

verdict. Because the formula is pro-raia in its application, the BWC asserts that the formula

precludes an award that does not constitute a double recovery. Based on this argument, the

BWC asserts that there is no impairment of the jury trial right from the operati on of the statute.

STANDARD FOR REVIEW

Civil Rule 56 dictates the requirements for and parameters of summary judgment in the

state of Ohio. Civil Rples 56(A) and (B) determine that parties seeking affirmative action and

defending parties may move for summary judgment, and the Ohio Supreme Court has held,

"Civ.R. 56(B) makes summary judgment availablc to '[a] party against whom a claini ... is

asserted,' while Civ.R. 56(A) makos summary judgment available to '[a] party seeking to

tecover upon a claim.'" Sobinson v. B.O.C. Group (1998), 81 Ohio St. 3d 361, 367, 1998-

Ohio-432, 691 N.E.2d 667; quoting Ohio Civ. R. 56(A), (B) (emphasis in original).

Civil Rule 56(C) sets forth the evidence a party may use to support its metion for

summary judgment and how that evidence must be construed when the Court detetnrines

whether summary judgment is appropriate. The rule states, "[s]ummary judgment shall be

rendered forthwith if the pleadings, depositions, answers to interrogatories, written admissions,

affidavits, transcripts of evidence, and written stipulations of fact, if any, timely filed in the

actioa, show that there is no genuine issue as to any matsrial fact and that the moving party is

entitled to judgment as a matter of law. No evidence or stipulation may be considered except

as stated in this rnle. A summary judgment shall not be rendered unless it appears from the

evidence or stipulation, and only from the evidence or stipulation, that reasonab]e minds can
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come to but one conclusion and that conclusion is adverse to the party against whom the

motion for summary judgment is made, that party being entitled to have the evidence or

stipulation construed most strongly in the party's favor," Ohio Civ. R. 56(C). Furthermore,

Civil Rule 56(E) stipulates that "[s]upporting and opposing affidavits shall be made on peisonal

knowledge, shaU set forth such facts as would be admissible in evidence, and shall show

affumatively that the affiant is competent to testify to the matters stated in the affidavit." Ohio

Civ. R. 56(E).

In interpretingRule 56(C), the Ohio Supreme Court has established, "[b]efore summaiy

judgment may be granted, it must be determined that (1) no genuine issue as to any material

fect remains to be litigated, (2) the moving party is entitled to judgment as a matter of law, and

(3) it appears from the evidence that reasonable minds can come to but one conclusion, and

viewing such evidence most strongly in favor of the nomnoving party, that conclusion is

advetse to the pazty against whom the motion for summary judgment is made." Mootispaw v.

Eckstein (1996), 76 Ohio St. 3d 383, 385, 1996-Ohio-389, 667 N.E.2d 1197; citing Ten:ple v.

Wean United Inc. (1977), 50 Ohio St. 2d 317, 327, 364 N.E. 2d 267. The party'in'oving for

summary judgment has the burden of proving that no genuine isaue of material fact exists. The

Ohio Supreme Court has established that the moving party must use some type of evi dence

specified in Civil Rule 56(C) to show that the "'nontnoving party has no evidence to support

[its] claims."' Kulch v. Structural FYbers Inc. (1997), 78 Ohio St. 3d 134, 145, 1997-Ohio-219,

677 N.E.2d 308; quoting Dresher v. Burt (1996), 75 Ohio St. 3d 280, 293,1996-Ohio-107, 662

N.E.2d 264 (emphasis deleted). Although a moving party is not required to "support its motion

for summary judgment with any afflumative evidence, i.e., affidavits or similar materials

produced by the movanr ... even Celorex [Corp. v. Calrert] makes clear that the moving party
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bears the initial responsibility of informing the trial court of the basis for the motion, and

identifying those portions of the record before the trial court which demonstrate the absence of

a genuine issue of fact on a material olement of the nonmoving party's elaim." Dresher at 292

(citaCions omitted) (emphasis in original).

If a mov,ing party can satisfy its initial bprden, the burden then shifts to the nonmoving

party to fulfill its burden' as outlined in Civil Rule 56(E), wbich reguires the nonmoving party

io "set forth specific facts showing that there is a genuine issue for trial[,]" by using the type of

evidence outlined in Rule,56(C). See Ohio Civ. R. 56(E); Dresher at 293. 'Fherafore, the

nonmoving party has a reciprocal burden to set forth specific facts showing the existence of a

genuine issue of material fact. A. Doe v. First Presbyterian Church (USA) (1998), 126 Ohio

App. 3d 358, 364, 710 N.E.2d 367; Civ. R. 56(S). The nonmoving party may not rest on the

mere allegations of its pleading. State ex reI. Burns v. Athens County Clerk of Courts (1998),

83 Ohio St. 3d 523, 524,1998-Ohio-3, 700 N.E.2d 1260, 1261; citing Mootr.spaw at 385; Ohio

Civ. R. 56(E)).

Because Smith is arguing that the current version of Ohio Revised Code Section

4123.931 is unconstitutional, specialized standards of review are applicable to her claims when

detemrining whether she is entitled to judgment as a matter of law under Rule 56(C). The

specific standard of review for each claim is addressed and applied within each discussion of

the issue, as the standard of review is dependant both on the claim being raised as well as the

specific allegations within the claim.
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CONCLUSIONS OF LAW

Plaintiff in this matter is requesting the Court to grant declaratory judgment that Ohio

Revised Code Section 4123.931 is unconstitutional, both on its face and as applied to her

situation. The Court "may declare rights, status, and other legal relations whether or not further

rel'ief is or could be claimed...The declaration may be either affirmative or negative in form

and effect... [and] has the effect of a final judgment or decree." R.C. 2721.02(A). Specifically,

"any person.,.affected by...a statute...may have determined any question of construction or

validity arising under the... statute...and obtain a declaration of rights, status, or other legal

relations under it." R.C. 2721.03. In resolving a declaratory action by summary judgment, the

trial courtmust specify a construction of the law undar consideration. See Grange Mut. Cas.

Co. v. Jordan (31dDist. 1991), No. 5-90-46, 1991 Ohio App. LEXIS 5331. Therefore, the

Iogical starting point for analysis is the cunmt version of Ohio Revised Code Section

4123.931.

The current version of Ohio Revised Code Section 4123.931 "creates a right of recovery

in favor of a statutory subrogee against a third party, and the statutory subrogee is subro.gated to

the rights of a claimant [of workers' compensation benefitsJ" R.C. 4123.931(A). In allocating

the rights of the parties, the statute makes a preliminary classification dependant on whether the

claimant settles his or her claim against the third-party, or takes that claim to judgment in a

oourtof law. Cf. R.C. 4123.931(B) and (D). However, in either instance, the same formula will

apply to detemiine the amounts of the judgment or settlement that are allocated to the

respective parties. Id.

That farmula can best be expressed as: Claimant = Uncompensated Damages I

(Subrogation Interest + Uncompensated Damages) x Net Amount Recovered; Statutory
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Subrogee = Subrogation lntertrst / (Subrogation Interest + Uncompensated Damages) x Net

Amount Recovered. Id. In the fornmula, the uncompensated damages are"the claimant's

demonstrated or proven damages minus the statutory subrogee's subrogation interest." R.C.

4123.93(F). The subrogation intErest is the "past, present, and estimated future payments of

compensation, meedicai benefits, rehabilitation costa, or deatb bettefits..,paid to or on behalf of

the claimant by the statutory subrogee." R.C. 4123.93(D). The net amount recovered is "the

amount of any award, settlement, compromise, or recovery by a claimant against a third party,

minus the attomey's fees, costs, or other expenses incurred...in securing the award, settlement,

compromise or recovery" and does not include punitive damages. R.C. 4123.93(E). Thus, the

formula operates to provide each party with the percentage of the net amount recovered that

represents the percentage of the sum of the subrogation interest and the uncompensated

damages.

The distinction between settlement and judgment appeats to come into play in the

allocation of actual amounts to the formula. A settling party has the option of coming to an

agreement with the statutory subrogee to allocate the net amount recovered "on a more fair and

reasonable basis" than the formula, and if diis fails, to utilize a conference with a designee of

the administrator of workers' compensation, or through an alternative dispute resolution

process to achieve tlie same goal. R.C. 4123.931(B). A party talcing his or her claim to

judgment, on the other hand, is entitled to, in a non-jury proceeding, findings of fact as to the

total amount of compensatory damages, further broken down into economic and non-economic

loss, and in ajury proceeding, interrogatories as to the same findings. R.C. 4123.931(D).

After the amounts are allocated through the above process, the claimant is presented

with an option by the statute: either establish an interest bearing trust account for the pottion of
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the subrogation interest that represents estimated future benefits, or to pay the entire estimated

amount to the statatory subrogee within 30 days. R.C. 4123.931(E) and (F). If a claimant

chooses the trust account option, any balance in the account after the right to reoei ve benefits

has temvnated belongs to the claimant. R.C. 4123.931(E). However, if the claimant chooses

the immediate payment option, there is no comparable refund provision in the statute.

Smith challenges the above statutoiy scheme on a number of constitutional grounds.

The first argument she maltes is that the Ohio Constitution's guarantees of Due Courae of Law

and Private Property are violated by the statute. Smith contends that the most recent revisions

to the statute have failed to satisfy the constitutional requirements expressed by the Ohio

Supreme Court. The Supreme Court of Ohio invalidated the previous version of this statute in

2001. Holeton v. Crouse Canage Co., 92 Ohio St. 3d 115, 135, 2001-Ohio-109, 748 N.E.2d

1111. In determining the validity of the previous statute on both Due Course of Law and

Private Property grounds, the Supreme Court detemnined that the appropriate standard of

review was that of rational basis, which requires that the statute be reasonably related to a

legitimate govetnment purpose. Id at 122. In the context of subrogation statutes, like the

parallel context of eollateral source deduction statutes, this means that "deductible, or in this

case, subrogable or recoupable items be matched to those losses or types of damages that the

claimant actually recoverr:d from tlte tortfeasor." Id. The central elernent of this inquiry is

whether the amount awarded to the subrogee is actually included in the settlement.or judginent.

The Court in Holeton invalidated the prior statute under this standard, focusing on two

elements of the previous statute: (1) the estirnated future values of compensation and medical

benefits, and (2) the subjection of the entire settlement award to the subrogation interest. Id. As

to the estimated future benefits, the Court found that the prior version of the statute violated
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both section 16 and 19 of Article I of the Ohio Constitution, because it operated to provide a

windfall for the statutory subrogee, by reguiring "the claimant to reimburse the bureau or self-

insuring employer for future benefits that the claimant may never receive," creadng an

immediate recovery in the statutory subrogee, and imposing the risk of overestimation of future

payments on the claimant. Id at 123-25. The Court held that such a statute was "irrationa] and

arbitrary." Id.

In assessing the current statute, the Court must indulge in a strong presumption in favor

of the constitutionality of the statute, and the challenger of the statue must prove its

unconstitutionality beyond a reasonable doubt. Johns Y. Univ. ofCincinnati Med Assocs., 101

Ohio St. 3d 234, 240, 2004-Ohio-824, 804 N.E.2d 19; See also In re Columbus Skyline

Securities, InG, 74 Ohio St. 3d 495, 498, 1996-Ohio-151, 660 NE.2d 427. At the outset, it is

important to note that the Ohio Supreme Court stated in Holeton that the holding did "not

aacept the proposition that a workers' compensation subrogation statute is per se

unconstitutional, and nothing in this opinion shall be construed to prevent tite General

Assembly from ever enacting such a statute." Holeton, 92 Ohio St. 3d at 135. Accepting the

invitation of the Court, the General Assembly substantially revised the invaIidated statute in

2003.

One of the major revisions presented in S.B. 227 was the addition of the trust fund

option for the payment of estitnated future benefits. R.C. 4123.931(II); See Legislative Service

Commission, Final Analysis of S.B. 227 (124ei General Assembly). This trust fund operates to

preclude the creation of an irnmediate right of recovery in the statutory subrogee by requiiing

the subrogee to file reimbursement claims with the claimant every six months. Id.

Additionally, the trust fund remains the propetty of the claimant, both in principal and interest,
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and should there be an overestimation, the claimant is entitled to keep that portion of the trust

fund that was not actually expended by the subrogee. Id. This Court is aware that them lras

been conflicting judicial authority, as to the decisions issued by the Courts of Common Pleas in

the State of Ohio, regarding the effect of this revision. See McKinley v. Ohio Bureau of

Workers' Comp., Case No. 05-OT-122, (Washington Cty. C.P., Dec. 27, 2005) (currently on

appeal to the 4w District Court of Appeals, as case number 06 CA 7); Fry v. SurfCity, 137 Ohio

Misc.2d 6, 2006-Ohio-3092, 581 N.E.2d 573.

In McKinley, the Washington County Court of Common Pleas determined that the trust

fund prrovisions of the statute did not cure the unconstitutionality of the predecessor to R.C.

4123.931, speeifically finding that the current statute operated as a complete taking, subjecting

funds that may or may not be a double recovery to the trust uritil the injured Plaintiff dies.

McKiniey at 5-6. In Fry, the Lucas County Court of Common Pleas disagreed with this

assessment of the statute, where it construed the trust fund provisions as precluding the

potential windfall to the State that providad the grounds for the Holeton Court to invalidate the

statute's predecessor. Fry at ff13-19. The Fry court focused on Ote fact that the trast fund

provisions of the revised statute operate to ensure that the statutory "subrogee is only

reimbursed for amounts actually expended up to the amount placed in trust." Id at 116. The

court found that this revision "corrected the constitutional infumity" and was a"reasonable,

rational, non-arbitrary response to the legitimate concem of preventing double recoveries." Id

atg19.

This Court is persuaded by botli the constrnction of the statute and the reasoning

provided by the Lucas County Court of Common Pleas, and follows that analysis here. The

addition of the trust fund option by the General Asse.mbly prevents any risk to the Plaintiff that
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future benefits may be overestimated or that double recoveries will occtu. The State no longe-

has a present collectable interest in the recovery of a Plaintiff; instead, the State is required to

submit payment notices to the Plaintiff in order to receive funds from the trust. The Court finds

that because this option in the statute wou]d preclude a windfall to the state and the statute is

presumed to be constitutional, the legislature has remedied this specific shortcoming of the

previous statute.

Additionally, the trust fund also operates in a manner similar to the "future credits"

provision for overpayment by the BWC, approved by the Ohio Supreme Court in State, ex rel.

Weimerv. Industrial Comm'n (1980), 62 Ohio St. 2d 159,404 N.B.2d 149. In that case, the

court upheld the provisions of Ohio Revised Code Section 4123.52 against Due Process and

Equal Protection challenges. Id. That provision allowed recoupment of overpayment through

deducting the overpayment from future amounts payable to.the elaimant. Id.

As to the second shortcoming of the previous statnte, the Holeton Court held that the

provisions of the prior subrogation statute, which precluded settling claimants from showing

that the entire amount of the settlement did not constitute a double recovery, violated both the

Due Course of law and Takings provisions of the Ohio Constitution. Hoteton at 125-26. The

Court seemingly approved of the portions of the statute that allowed a claimant who went to

trial to obtain jury interrogatories dividing the damages award between economic and non-

economic loss, and focused on the laek of sucb provisions in the case of a settling claimant. Id.

Since settling claimants were unable to prove that the settlement did not constitute a double

recovery, the statute in Holeton wept too far, and reached amounts that were rtot double

recoveiies. The new statute retains the jury interrogatory provisions of the prior statute, and
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added a mechanism by which settling claimants could show that their settlement did not

constitute a doublerecovery.

The statate now provides that a settling claimant can apportion damages through an

agreement with the BWC, and if this fails, can request a conference with a designee of the

administrator of workers' compensation, or can utilize an alternative dispute resoluti on process

to allocate damages. R.C. 4123.931(B). Additionally, the statute also now applies the same

pro-rara formula to both claims that go to trial, and claims that are settled without a trial. R.C.

4123.931(B). More importantly, however, the statute now provides a mechanism by which a

settling Plaintiff can demonstrate that there was no double recovery, by providing mechanisms

similar to the jury interrogatories, but tailori;d to the unique factual scenario of a settled case.

As the Luoas County Court of Common Pleas has also noted, a Plaintiff who remains

unsatisfied with the results of the conference and alternative dispute resolution process retains

the ability to bring a declaratory judgment action to determine the appropriate interest vested in

the statutory subrogee. Fry Y. Sarf Ciry, Case No. CIOS 2471, at 11 (Lucas Cty. C.P. Apri13,

2006). Applying both the rational basis standard, as well as the presumption of

constitutionality requirod when reviewing a statute of the General Assembly, as stated in Johns,

the Court finds that the statute complies H+ith the mandates of Holeton, by providing a fair and

reasonable mechanism by which a settl ing claimant can prevent the subrogation claim from

exceeding thc amount that the settlement duplioates expenditures of the BWC.

Plaintiff also argues that the statute violates the Due Course of Law and Private

Property rights of claimants who go to trial, based on the jury interrogatories being non-binding

on the court when the court applies the statutory formula. This argument is based on the

provisions of the statute that apply the formula, and then provide for the jury interrogatories
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discussed above, without stating that the intemogatories should affect the operation of the

formula. R.C. 4123.931(D). Such a consttuction of the statute would also implicate the right to

a jury trial, discussed below. However,.this argument appears to be specious at best since a

court is bound to construe a statute to avoid constitutional infirmities if possible, and because of

the presumption of constitutionality that attaches to all statutes. Stare v. Keenan, 81 Ohio St. 3d

133,150,1998-Ohio1159, 689 N.E.2d 929; See also Johns v. Univ. of Cincinnati Med. Assocs.,

101 Ohio St. 3d 234, 240, 2004-Ohio-824, 804 N.E.2d 19. The appropriate constitutional

construction would be that the legislature intended the court to use tlie jury verdict as a guide to

determining the amounts to be used in applying the statute, and not that the legislature.intended

the formula to apply irrespective of the jury verdicts. If the Court were to construe the statute

as requested by the Plaintiff, subsection D of the statute would be rendered completely

irrelevant. Given that "[i]t is a cardinal rule of statutory conslruction that a statute sliould not

be interpreted so as to make the statute ineffective" and "(a) court must construe the statute so

as to render it compatible with other related enactments and construe it so as to avoid

unteasonable consequences," the Court declines to utilizc Plaintiff's construction of the statute,

and instead, will construe the statute as preventing a court from disregarding the jury

intermgatories. Christmcm v. Washington Court House School Dist. (12`t' Dist. 1986), 30 Ohio

App. 3d 228, 231, 507 N.E.2d 384; citing Gulf Oi1 Corp. v. Kosydar (1975), 44 Ohio St. 2d

208,339 N.E.2d 820.

Plainiiff also raises an Equal Protection claim under the new statute, asserting that the

statute makes an arbitrary classification by allowing settIing claimants to take advantage of the

altemative dispute resolution mechanism, while requiring claimants who take their case to a

jury verdict to be limited to tiWe application of the statutory formula. Such a challenge,
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according to Holeton, is reviewed under the same rational basis review as the claims above,

which requires a rational relationship to a legitimate govemment interest, or reasonable

grounds for the distinction. Holeton at 131 (applying State ex rei. Patterson v. Industrial

Comm'n (1996), 77 Ohio St. 3d 201, 205, 672 N.E.2d 1008). In Holeton, the classification that

allowed claimants taldng their case to verdict to allocate their damages tbrough the use of

interrogatories, but prevented settling claimants from maldng a sindlar showing, was "irrational

and arbitrary." Id at 132.

However, the Court's constmcdon of the statute, discussed above, indicates that the

claimant who takes hislher case to trial is not limited to the application of the statutory formula,

but instead obtains the benefits of the juty intetrogatories that are required under the statute.

This is the same type of interrogatory that was favorably discussed in Holeton. Thus, the

claimant who takes a oase to trial receives the opportunity to apportion damages thi-ough jury

interrogatories, while the settling claimant has the opportunity to ailocate informally with the

BWC or to utilize altemative dispute resolution. The disfinetion in remedies appeais to be

rationally related to the legitimate govemmental purpose of encouraging settlements, as well as

the legitimate purpose in preventing double recoveries. rtAAA Ehterp., Inc. v. River Place

Community Urban Redevelolmtent Corp. (1990), 50 Ohio St. 3d 157, 533 N.B.2d 597; Holeton

at 132. Additionally, the remedy reflects tbe difference between a settled and a tried case, and

therefore, under rational basis review, survivos constitutional scrutiny. According]y, the Court

finds that this statute does not offend the Equal Protection Clause of the Ohio Constitution, as

its classifications are rationally related to a legitimate govemment purpose.

Lastly, Plaintiff raises an argument not presented in Holeton, maintaining that the

provisions of Ohio Revised Code Section 4123.931 operate to deprive a claimant of his/her
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right to ajury trial. The standard for reviewing such claims is one of the strict setutiny, since

the right to jury trial, in actions where the right existed at common law at the time that the Ohio

Constitution was adopted, is a fundamental right. Sorrell v. Thevenir, 69 Ohio St. 3d 415, 421-

23, 1994-Ohio-38, 633 N.E.2d 504. Thus, the statute must be shown to be necessary to

proniote a compelling state iritetest, shoald the fundamental right to a jury trial be ahown tp be

implicated. Id. However, the threshold mattor here is the construction of the statute, as

discussed above. Since the Court has already construed the statute to prevent a court from

disregarding the jury findings, expressed through the interrogatories, the statute does not violate

the right to a jury trial. The present statute is distinct from the scenario in Sorrell v. Thevenir,

where the Qhio Supreme Court invalidated a collateral source deduction statute that allowed

the court to make the deduction, regardless of whether they were duplicated in the jury verdict,

and in. disregard of that verdict. Id at 421.

Here, the statute requires that a court use the jury interrogatory numbers in applying the

formula to the verdict. Tha statute provides a mechanism by which the jury's economic

damages award supplies the value for the "subrogation interest" and the non-economic

damages award to supply the value for the "uncompensated damages." Under such a

construction, the right to a jury trial is not implicated, and thus, the strict scrutiny review is not

necessary. The statute does not impinge on the right to ajury trial under the Ohio Constitution,

and tha Court upholds the statute on this basis as well.

CONCLUSION

For the forgoing reasons, the Court finds that Ohio Revised Code Section 4123.931 as

enacted in S.B. 227, dots not violate Sections 2, 5, 16, and 19 of Article I of the Ohio
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Constitution. Accordingly, no genuine issue as to any material fact remains to be Iitigated as

between Snilth and the BWC. Construing the evidence most strongly in the BWC's favor,

reasonable niinds can only reach a conclusion that is adverse to Plaintiff. Thus, Smith is not

entitled to judgment as a matter of law on her claim that Ohio Revised Code Section 4123.931

is unconstitutional.

It is therefore ORDERED that Plaintiff April J. Smith's Motion for Summary Judgment

is found not well taken, and accordingly denied.

As. a result of the Court's deterrnination that the statute is constitutional, both facially

and as applied to this case, the Court disnusses with prejudice Plaintiff's Third Individual

Claim for Relief, requesting declaratory judgment that the statute is unconstitutional. Given

that the pending claims against Defendant Jones have been settled by the parties, the only

matter pending befors the Court is the amount, if any, of the subrogation lien applied to the

settlement. Given that Ohio Revised Code Section 4123.931 specifically provides methods for

the allocation of this amount, the Court dismisses tha remainder of the cause of action in this

case.

The Coturt finds that this is a final appealable order, puisuant to Civil Rule 54(B), and

that there is no just cause for delay.

All until further order of the Court.

P
OSEPH H. NIEMEJUDGE
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
GENERAL DIVISION

I CASE NO.: 05 CV 8507
IQM D. LASLEY,

Plaintiff,

-VS-

HUONG T. NGUYEN, et aL„

Defendant. .

JUDGE MARY
KATHERINE HUFFMAN

DECISION, ORDER AND ENTRY
OVERRULING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT AND SUSTAINING
DEFENDANT'S MOTION FOR
JUDGMENT ON THE PLEADINGS

This matter is before the court on the Motion for Summary Judgrnent filed herein on

May 30, 2006 by Plaintiff Kim D. Lealey ("Lasley"). On June 14, 2006, Defendant Ohio

Bureau of Workers Compensation ('BWC") filed a Response and 12(C) Motion for

Judgment on the Pleadings. Plaintiff filed a Reply Memorandum in Support of her Motion

on June 23, 2006. Defendant filed its Reply Memorandum on June 29, 2006. This matter is

now ripe for decision.

4, ni;Ftr
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1. FACTS

The parties do not dispute that on December 31, 2004, Plaintiff Lasley was injured in

an automobile accident while she was in the course and scope of her employment with

Choices in Community Living. As a result of her injnries, Lasley filed a claim with

Defendant BWC. As of the date of filing of the Motions bePore this court, BWC has paid to

Lasley approximately $1212.12 in benefits and/or medical bills and BWC estimates no

Ctuther benefits as a result of Lasley's claim.

As a result of the automobile accident'and the injuries sustained thcrein, Lasley filed a.

Complaint on November 7, 2005. In her First Claim for Relief, Laslcy alleges, among other

things, that she suffered severe and permanent injuries when co-Defendant Huong T. Nguyen

("Nguyen") negligently operated his motor vehicle and/or failed to yield tho right of way

from private property and collided with her vehicle at a high rate of speed. Lasley demands

judgment against Nguyen in excess of $25,000.00. In her Second Claim for Relief, Lasley

alleges that BWC may have paid medical expenses on her behalf in connection with the

automobile accident and that BWC has claimed or may claim a subrogation right under

O.R.C. Sections 4123.93 and 4123.931. Lasley further claims that the aforementioned code

sections are unconstitutional on their face as applied to her and that such statutes violate her

rights under the Ohio Constitution. Lasley contends that under O.R.C. Section 2721.03,

Plaintiff's rights and obligations may be declared by this court and requests declaratory

judgment declaring the following. (1) her rights under O.R.C. 4123.93 and 4123.93 1; and (2)

O.R.C. 4123,93 and 4123.931 unconstitutional as epplied to her.
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BWC contends, by and through the sworn affidavit ofBllen Wentzel, supervisor of

the BWC's subrogation unit, that it has "an indapendent right of recovery anti is subrogated

to the rights of the plaintiff against the defendant with respect to past, present, and estimated

future payment of compensation and benefits" (Defendants Response, p. 4, citing Wentzel

Md., paragraph 6). While Lasley admits in her Motion that'BWC is a'statutory subrogee'

within the meaning of RC. [section] 4123.931" and that "[a]s a statutory subrogee with

respect to workers' compensation benefits previonsly or hereafter paid to Kim Lasley, BWC

has asserted a subrogation claim in its `new party complaint' against any settlement made or

judgment paid by or on behalf of the other defendants for not only benefits the BWC has

paid, but benefits they may never pay in the futare^ (Plaintiff's Motion for Summary

7udgment, p. 2). However, Lasley disputes the validity of BWC's subrogation claim and

eontands that OdLC. 4123.931, otherwise known as Ohio's subrogation statute, violatea

Sections 2, 5, 16 and 19 the Ohio Constitution.

In its Response, BWC argues that the subrogation statute is constitutional, and moves

this court for judgment on the pleadings under Ohio Rule of Civil Procedure 12(C) in relation

to Lasley's Second Claun for Relief for dectaratoryjudgment on the issue that O.R.C..

Sections 4123.93 and 4123.931 do not violate the Ohio Constitution and that its statutory

right to recover is enforceable against recovery made by Lasley as a result of this case. BWC

further moves this court to dismiss Lasley's Second Claim for Relief as contained in her

Complaint.
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U. STANDARDS OF REVIEW

A. Summary Judgment Standard

Sumrnaryjudgment is appropriate pursuant to Rule 56(C) of the Ohio Rules of Civil

Prmcedure when (1) there is no genuine issue as to any material fact; (2) the moving party is

entitled to judgment as a matter of law; and (3) construing the evidence most strongly in

favor of the nonmoving party, reasonable minds can come to only one conclusion, that being

adverse to the non-moving party. Harless v. Willis Day Warehousing Co., 54 Ohio St 2d 64,

66 (1978). The burden of showing that no genuine issue exists as to any material fact falls

upon the moving party. Mitseffv. YYheeler, 38.Ohio St 3d 112, 115, 526 N.E.2d 798 ( 1988).

Additionally, a motion for summary judgment forces the nonmoving party to produce

ovidence on any issue (1) for which that party bears the burden of production at trial, and (2)

for which the moving party has met its initial burden. See Dresher, Y. Burt, 75 Ohio 3d 280,

662 N.B.2d 264 (1996). A non-moving party "may not rast upon the mere allegations or

denial of his pleadings, but must set forth specific facts showing there is a genuine issue for

trial" Chaney v. Clark Cty. Agricultural Soc. (1993), 90 Ohio App. 3d 421, 424, 629 N.E.2d

513.

The key to a summmy judgment is that there must be no genuine issue as to any

material fact Whether a fact is "material" depends on the substantive law of the claim being

litigated. See Anderson v. Liberty Lobby, Xna, 477 U.S. 242, 247-248 (1986); Turner v.

Tarner, 67 Ohio St. 3d 337 (1993). An issue of fact exists when the relevant factual

allegations in the pleadings, affidavits, depositions or interrogatories are in conflict. Link v.
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Leadworks Corp., 79 Ohio App. 3d 735, 741 ( 1992).

B. Constitutional Challenge Standard

All legislative enactcnents enjoy a strong presumption of constitutionality. Fry Y. Surf

City, Inc., 2006 Ohio Misa LEXIS 123 (citing State ex rel. Patterson v. Indus. Comm.

(1996), 77 Ohio St.3d 201). Further, the court "must apply all presumptions and pertinent

rales of construotion so as to uphold, if at all possible, a statute * * * assailed as

tmconstitutional" Fry, supra (citing State v. Dorso (1983), 4 Ohio St.3d 60). Consequently,

a challenging party must prove any assertions of unconstitutionality beyond a reasonable

doubt. Fry, supra (citing In re Columbus Skyline Sers., Inc. (1996), 74 Ohio St.3d 495).

C. Judgment on the Pleadings Standard

Upon a motion forjudgment on the pleadings under Ohio Civ. R. 12(C), the party

against whom the motion is made is entitled to have all the rnaterial allegations in his

complaint, with all reasonable inferences to be drawn therefmm, construed in his favor.

Peterson v. Teodosio (1973), 34 Ohio St.2d 161, 166. A deterniination of the motion for

judgment on the pleadings is restricted solely to the allegafions in the pleadings. Id. A

motion for judgment on the pleadings is to be granted when after viewing allegations and

reasonable inferuices therafrom in a light most favorable to the nonmoving party, the moving

party is entitled to judgment as a matter of law. Brown v. Wood City Board ofElecttons

( 1992), 79 Ohio App.3d 474, 477.
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III. LAW ANA ANALYSIS

In her Motion, Lasley disputes the validity of BWC's subrogation claim and submits

that O.R.C. 4123.931 violates the Ohio Constitution. Ohio Revised Code Section 4123.93

defines the following:

.,
Statutory subrogee" means the administrator of workers' compensation, a self-

insuring employer, or an employer that contracts for the direct payment of medical
services pursuant to division (L) of sbetion 4121.44 of the Revised Code.
(O.R.C.4123.93(B))

"Third party" means an individual, private insurer, public or private entity, or public
or private program that is or may be fiable to make payments to a person without
regard to any statutory duty contained in this chapter or Chapter 4121., 4127., or
4131. of the Revised Code. (O.ILC. 4123.930))

"Subrogation interest" includes past, present, and estimated future payments of
compensation, medical benefits, rebabilitation costs, or death benefits, and any other
costs or expenses paid to or on behalf of the claimant by the statutory subrogee
pursuant to this chapter or Chapter 4121., 4127., or 4131. of the Revised Code.
(O.R.C. 4123.93(D)).

Ohio Revised Code Section 4123.931 govems the subrogation rights of a statutory

subrogee against a tb.ird party and reads:

(A) The payment of compensation or benefits pursuant to this chapter or Chapter
4121., 4127_, or 4131., of the Revised Code creates a right of recovery in favor of a
statutory subrogee against a third party, and the statutory subrogee is subrogated to the
rights of a claimant against that third party. The net amount recovered is subject to a
statutory subrogee's right of recovery.

(B) If a claimant, statutory subrogee, and third party settle or attempt to settle a
claimant's claim against a tturd party, the claimant shall receive an amount equal to
the uncompensated damages divided by the sum of the subrogation interest plus the
uncompensated damages, multiplied by the net amount recovered, and the statutory
subrogee shall re6eive an atnount equal to the subrogation interest divided by the sum



of the subrogation interest plus the uncompensated damages, multiplied by the net
amount recovered, except that the net amount recovered may instead be divided and
paid on a more fair and reasonable basis that is agrced to by the claimant and statutory
subrogee. If while attempting to settle, the claimant and statutory subrogee cannot
agree to the allocation of the net amount recovered, the claimant and statutory
subrogee may Tile a request with the administrator of workets' compensation for a
conference to be conducted by a designee appointed by the adniinistrator, or the
claimant and statutory subrogee may agree to utilize any other binding or non-binding
alternative dispute resolution process.

The claimant and statutory subrogee shall pay equal shares of the fees and expenses of
utilizing an alternative dispute resolution process, unless they agree to pay those fees
and expenses in another manner. The administrator shall not assess any fees to a
claimant or statutory subrogee for a conference conducted by the administrator's
designee.

(C) If a claimant and statutory subrogee request that a conference be conducted by the
administrator's designee putsuant to division (B) of this seetion, both of the following apply:

(1) The administrator's designee shall schedule a conference on or before sixty days
a$er the date that the claimant and statutory subrogee filed a request for the conference.

(2) The deterntination made by the administrator's designee is not subject to Chapter
119. of the Revised Code.

(D) When a claimant's action against a third party proceeds to trial and damages are
awarded, both of the following apply:

(1) The claimant shall receive an amount equal to the uncompensated damages
divided by the sum of the subrogation interest plus the uncompensated damages,
multiplied by the net amount recovered, and the statutory subrogee shall receive an
amount equal to the subrogation interest divided by the sum of the subrogation
interest plus the uncompensated damages, multiplied by the net amount recovered.

(2) The court in a non-jury action shall ntake findings of fact, and the jury in a jury
action shall retum a general verdict accompanied by answers to interrogatories that
specify the following:

(a) The total amount of the compensatory damages;

(b) The portion oaf the conrpensatory damages specified pursuant to division (DX2)(a)
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of this section that represents economic loss;

(c) The portion of the compensatory damages specified pursuant to division (D)(2)(a)
of this section that represents non-economic loss.

(B) (1) After a claimant and statutory subrogee know the net amotmt recovered, and
after the means for dividing it has been determined under division (B) or (D) of this
section, a claimant may establish an interest-bearing trust account for the full amount
of the subrogation interest that represents estimated future payments of compensation,
medical benefits, rehabilitation costs, or death benefits, reduced to present value, from
which the claimant shall make reimbursement payments to the statutory subrogee for
the future payments of compensation, medical benefits, rehabilitation costs, or death
benefits. If the workers' compensation claim assoaiat.ed with the subrogation interest
is settled, or if the claimant dies, or if any other ciroumstance oceurs that would
praolude any future payments of compensation, medical benefits, rehabilitation costs,
and death benefits by the statutory subrogee, any amount remaining in the trust
account after final reimbursement is paid to the statutory subrogee for all payments
made by the statutory subrogee before the ending of fuhue payments shall be paid to
the claimant or the claimant's estate.

(2) A claimant may use interest that accrues on the tmst account to pay the expenses
of estabHshing and maintaining t3te trust account, and all remaining interest shall be
credited to the trust account.

(3) If a claimant establishes a trust account, the statutory subrogee ehall provide
payment notices to the claimant on or before the tbirtieth day of June and the thirty-
first day of December every year listing the total atnount that the statutory subrogee
has paid for compensation, medical benefits, rehabilitation costs, or death benefits
during the half of the year preceding the notice. The claimant shaII make
reimbursement payments to the statutory subrogee from the trust account on or before
the thirty-first day of July every year for a notice provided by the thirtieth day of June,
and on or before the thirty-first day of January evury year for a notice provided by the
thirty-6rst day of December. The claitnant's reimbursement payment sball be in an
amount that equals the total amount listed on the notice the claimant receives from the
statutory subrogee.

(F) If a claimant does not establish a trost acaount as descn'bed in division (E)(1) of
this section, the claimant shall pay to the statutory submgee, on or before thirty days
after receipt of funds from the third party, the fnll amount of the subrogation interest
that represents estimated future payments of compensation, medical benefits,
rehabilitation costs, or death benefits.
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(G) A claimant shall notify a statutory subrogee and the attomey general of the
identity of all third parties against whom the claimant has or may have a right of
recovery, except that when the statutory subrogee is a self-insuring employer, tha
claimant need not notify the attorney general. No settlement, compromise, judgment,
award, or other recovery in any action or claim by a claimant shall be final unless the
claimant provides the statutory subrogee and, when required, the attomey general,
with prior notice and a reasonable opportunity to assert its subrogation rights. If a
statutory subrogee and, when required, the attomey general are not given that notice,
or if a settlement or compromise excludes any amount paid by the statutory subrogee,
the third party and the claimant shall be jointly and severally liable to pay the
statutory subrogee the full amount of the subrogation interest.

(H) The right of subrogation under this chapter is automatic, regardless of whether a
statutory subrogee is joined as a party in an action by a claimant against a third party.
A statutory subrogee may assert its subrogation rights through correspondence with
the claimant and the third party or their legal representatives. A statutory subrogee
may institute and pursue legal proceedings against a third party either by itself or in
conjunction with a claimant. If a statutory subrogee institntes legal proceedings
against a third party, the statutory subrogee shall provida notice of that fact to the
claimant. If the statutory subrogee joins the claimant as a neeessary party, or if the
claimant elects to participate in the proceedings as a party, the claimant may present
the claimant's case 5rst if the matter proceeds to trial. If a claimant disputes the
validity or amount of an asserted subrogation interest, the claimant shall join the
statutory subrogee as a necessary party to the action against the third party.

(I) The statutory subrogation right of recovery applies to, but is not limited to, all of
the following:

(1) Amounts recoverable from a claimant's insurer in connection with underinsured or
uninsured motorist coverage, notwithstsnding any limitation contained in Chapter
3937. of the Revised Code;

(2) Amounts that a claimant would be entitled to recover from a political subdivision,
notwitbstanding any limitations contained in Chapter 2744, of the Revised Code;

(3) Amounts recoverable from an intentional tort action.

(J) If a claimant's claim against a third party is for wrongful death or the claim
involves any minorbeheficiaries, amounts allocated under this section are subject to
the approval ofptvbate court.
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(K) The administrator shatl deposit any money collected under this section into the
public fimd or 4he private fund of the state insurance fund, as sppropriate. If a self-
insuring employer collects money under this section of the Revised Code, the self-
insuring employer shall deduct the amount collected, in the year collacted, from the
amount of paid compensation the self-insurrd amployer is required to report under
section 4123.35 of the Revised Code.

"Mese statutes create an independent right of recovery in favor of statutory subrogees

against third parties. The statutory subrogee is subrogated to a plaintifYs rights against third-

party tortfeasors with respect to past, present, and estimated fnture payments of workers'

compensation benefits. The changes made to R.C. 4123.931 in S.B. 227 were in response to

the Ohio Supreme Court's decision in Holeton v. Crouse Cartage Co., which held that fnriner

R.C. 4123.931 violated Sections 2, 16, and 19 of Article I of the Ohio Constitution. While the

Holeton court found the prior subrogation statute unconstitutional, it also opined that a

subrogation statute would not necessarily violate Section 35, Article U of the Ohio

Constitution (thc workers' oompensation provision) and, therefore, the legisiature may

constitutionally enact a subrogation statute." Fry v. SarfCity, Inc.,137 Ohio Misc. 2d 6, 9

(Ohio Misc. 2006) (citing Holeton v. Crouse Cartage Co., (2001) Ohio St.3d 115).

In her Motion, Lasley argues that ORC 4123.93 and ORC 4123.931 violate her rights

under the Ohio Constitution, specifically: (1) the formulas used by ORC 4123.931 violate the

Ohio Constitution; (2) the portion of ORC 4123.931 allowing the state to take "estimated

future payments" from the injured worker violates the Ohio Constitution; (3) the statutory

scheme of ORC 4123.931 violates the equal protection clause of tha Ohio Constitution; (4)

ORC 4123.931 violates the right to trial by jury.
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Defendant BWC argues that ORC 4123.93 and 4123.931 do not violate the Ohio

Constitution and moves this court for judgment on the pleadings under Ohio R. Civ. P. 12(C)

in relation to Lasley's Second Claim for Relief fbr declaratory judgment on the issue that

ORC 4123.93 and 4123.931 do not violate the Ohio Constitution, that the BWC's

subrogation right is enforceable and as such, moves this court to dismiss l.asley's Secnnd

Claim for Relief stated in her Complaint.

Tha court has reviewed the record, including all memoranda filed herein, and makes

the following findings:

A. ORC 4123.93 and 4123.931 do not violate the Ohio Constitution.

This court finds.the Fry oourt's decision persuasive and adopts its roasoning in

pertinentpart:

ln analyzing the prior statute, the Holeton court cited earlier decisions holding that the
State of Ohio has a legitimate interest in preventing double recoveries and that "it is
constitutionally permissible for the state to prevent a tort victim from recovering
twice." Holeton, at 121-122. The Ohio Supreme Court merged its analysis of Section
16 and Section 19 into ono and stated:

Whether expressed in terms of the right to private property, remedy, or due.

process, the claimant-plaintiff has a constitutionally protected interest in his or

her tort recovery to the extent that it does not duplicate the employer's or

bureau's compensation outlay. Id at 120.

Holeton then called into question two provisions of the former statute, ultimately
fmding that they violated the Constitution. The first provision found unconstitutional
in fonner R.C. 4123.931(A) gave the statutory subrogee a right of subrogation with
respect to "estimated firture values of compensation and medical benefits," and the
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second provision questioned was found in former division (D) regarding settlements.
Id.

Fry at 10.

1. The formulas used by ORC 4123.931 to determine the amount paid to the
statutory subro1ee in a settlement or a trial situation do not violate the Ohlo
Consti tion.

Lasley argues that: "The statutory scheme for determining the award to the statutory

subrogee, by the application of the pro rata formula, violates the Ohio Constitution because

the subrogee is still allowed... to participate in part of a settlement that does not result in a

tme 'double recovery.' To comply with Holeton and the Ohio Conatitution, the statutory

subrogee cannot participate in any part of the settlement that does not result in a'doubie

recovery."' Lasley further argues that the pro rata formula of ORC 4123.931 has two "fatal

flaws," those being: (1) the formula "assumes that all workers compensation benefits were

duplicated in the tort recovery, thereby assuring the subrogee makes some recovery regardless

of whether its damages were proven or a double recovery occurred;" and (2) "the statute

mandates that tho statutory subrogee participate and take its sabrogation claim froru not only

items which could conceivably match benefits paid..., but also alt other 'uncompensated

damages'... which do not and could not, match benefits paid."

Defendant BWC argues that: "Lasley is confused as to the application of the formula

and how it applies to future benefits. Lasley is laboring under the impression that the

statutory formula determines the amount of future benefits. It does not. The formula works
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to divide the "net amount recovered" between the claimant and the subrogee. The amount of

future benefits is left to be agreed to by the parties in a settlemcat, or to be determined by the

trier of fact."'M What the new law does is allow the trier of fact to determine based upon the

evidence presented the amounts that represent futut-e costs - this is something thatjuries in

Ohio are asked to do every day, and through interrogatories presented pursuant to Ohio R.

Civ. P. 49(B) juries can do the same under this statute."

This court finds the Fry court's decision persuasive and adopts its reasoning in

pertinent part

The conatitutional defects found in Holeton, and as alleged by Fry, do not exist in the
new woricers' compensation subrogation statute. First, the new statnte establishes a
pro rata formula to determine the interests of the statatory subrogee and the claimant
in any settlement amount This formula is applied equally to settlements and to
awards following trial. Thus, the new statute does not distinguish between cases
going to trial and cases that are settled.

Moreover, the formula ensures that the statutory subrogee is reimbursed only from
amounts that would constitute an impermissible double recovery. The formula works
to provide a pro rata distribution of the "net amount recovered" by the claimant
through either settlement or trial award to tha statutory subrogee and the claimant.
Never allowing the statutory subrogee to recoup more than its pro rata share of the
"net amount recovered," the statute ensures that the subrogee does not
unconstitutionally take more from the claimant than what would represent a double
recovery.

•.*

Fnrther, in a settlement situation, contrary to the holding in McKinley, the new statute
allows amp]e opportunity for the plaintiff to demonstrate there was no double
recovery. R.C. 4123.931(B) provides two methods to determine the statutory
subrogee's interast in a settlement situation. The first method is the applfcation of the
matlrematical formula... But division (B) also provides a second, altemative metlwd
to the formula. Under the second method, the net amount recovered in a settlement
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may be divided and paid on a"more fair and reasonable basis that is agreed to by the
claimant and the statutory subrogee." Division (D) furthor provides an alternative
dispute resolution process that may be used to resolve the iss.ue. The use of the
altemative fbrmula, coupled with the discretionary use of an altemative dispute-
resolution, either formal or informal, gives a claimant an opportunity to provide
evidence as to what portions of a net amount recovered may or may not represent a
double recovery.

The new subrogation statute provides ample opportunity for a claimant to prove what
amount of the settlement represents a double recovery. In a taal, evidence may be
presented and jury interrogatories may be submitted, under Civ.R.49, to determine
what parts of the damages represents workors' compensation benefits and what parts
represent the claimant's unreimbursed interests. If the parties wish to settle, the statute
provides for the use of alternative dispute-resolution prooesses, and the parties may
use the statutory formula or distribute the settlement proceeds on any "fair and
reasonable basis that is agteed to by the claimant and the statutory subrogee."
Accordingly, the court concludes R.C. 4123.93 and 4123.931 as ens.eted in S. B. 227
do not violate Sections 16 and 19, Article lof the Ohio Constitution, as the new
statutes afford claimants a fair and reasonable opporhutity to demonstrate what part of
a settlement or judgment represents a double recovery.

Fry at 14-15 (citations omitted).

Upon reviewing the statutory language of ORC 4123.931 and the Fry court's

reasoning, this court finds Lasley's argument to be not well taken and, just as the Plaintiff-

Claimant in Fry, Lasley's reliance on McKinley is misplaced. Lasley has not demonsirated to

the court beyond a reasonable doubt that the formulas used by ORC 4123.931 to detemiine

the amount paid to the statutory subrogee in a settlement or trial situation violate the Ohio

Constitution. In viewing the evidence in a light most favorable to the non-moving party,

Defendant BWC herein, the court finds that there is no genuine issue ofmaterial fact and

Lasley is not entitled to judgment as a matter of law.
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2. The mandate of ORC 4123.931 allowing the state to "take moaey from an
inJured party" for estimated future payments of compensation does not violate
the Ohio Constitntion.

Lasley argues that:

ORC 4123.931 does not nuet constitutional muster under due course of law/right to a
remedy analysis due to the statutory mandate to award the state a windfall for
'estimated firture payments of compensation' that the state has not paid, and may
never pay, and which cannot meet the matohing requirement, Furthermore the
provisions of [ORC] 4123.931 violate the takings clause because they are clearly
arbitrary. The provisions allow (1) the state to arbitrarily calculate these estimated
future benefits however they want, which formula may be changed at any time, and
(2) they mandate the collection or confiscation of money for benefits that have not
been paid and may never be paid.

... the statute here provides that a claimant either immediately pay the state for
benefits it may naver receive (a windfall for which the state does not offer a refund),
or the claimant must give up all rights to the money claimed by the state in its
mysterious formulation, place it in an account, and get back control of that money
only by settlement or death. In either event, the claimant arbitrarily loses dominion
over their property due to events which bave never occurred and may never occur,
under formulas that have no statutory guidelines or controls and gives a windfall to
the subrogee.

As the McKinley court held:

Prior to the State of Ohio taking any citizen's property, that citizen should be
entitled to due process that involves a full and fair hearing, not a mathematical
fotmula The citizen's right to the enj oyment of their property should be
protected by the State, not confiscated by the State and subject to the citizen
going to the State every six months to beg for a partial payout of his or her
money or actually dying before receiving compensation for injuries received.
McFCtnley at 6.

Conversely, Defendant BWC argues:

Under new ORC 4123.931, the statutory subrogee does not have a current collectible
interest in estimated future expenditme.s which would create a prohibited situation
wherein the estnnated future values would be greater than the subrogee's eventual
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compensation outlay. New ORC 4123.931 'does not require the claimant to
reimburse the statutory subrogee for future benefits that the claimant may never
reoeive.' it}y at6. Contrary toLasley's assertions, the slatute does not `mandate the
collection or confiscation of money for bcnefits that have not been paid and may
never be paid.' To accomplish this, new divisions (E) and (F) of ORC 4123.931
permit the claimaut to establish an interest-bearing trust account in to which may be
deposited the full amount of the subrogation interest that represents estimated 8rture
payments of compensation or benefits. From this trust account, the clsEmant is to
make reimbursement payments to the statutory subrogee for future payment of
benefits. If a trust account is established, under paragraph (E)(3), the statutory
subrogee shall provide payment notices every six months listing the amount the
statutory subrogee has paid for the six months preceding the notice. The claimant is
then to make reimbursement payments to the statutory subrogee from the trust
account. If the statntory subrogee's duty to continue making payments is terminated,
any remainder in the trast account, after final reimbursement is made, sball be paidto
the claimant or claimant's estate. If the claimant does not establish a trust account
under (E)(1), the claimant is to pay the stamtory aubrogee within thirty days after
receipt of funds from the third party tortfeasor the full amount of the subrogation
interest that represents fnturo payments. ORC 4123.931(F). Since reimbursements
are made as benefits are paid, contrary to Lasley's claim, a double recovery is
rendered impossi6le and the subrogee is only reimbursed for benefits actually paid
out.

Just like the Plaintiff-Claimant in Fry, Lasley, to support her Motion, relies on

McKinley, "which, in addition to holding that S.B. 227's version of R.C. 4123.931 effeots a

complete taking of property without due process because it requires a plaintiff to place all

settlement money into the trust account, held that in a settlement situation there is no

provision for the plaintiff to show that there was no double recovery. The court finds

McKinley to be incorrect on the latter issue, too." Fry at 14. The Fry court further

articulated:

In S.B. 227, the legislature created'a system that guarantees that any risk of estimating
future values is not pl'aced on a claimant. Under new R.C. 4123.931, the statutory
subrogee does not have a current collectible interest in estimated future expenditures.
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The new statute does not require the claimant to reimburse the statatory subrogee for
fuiura benefits that the claimant may never receive. To accomplish this, new divisions
(E) and (F) of R.C. 4123.931 pemtit the claimant to es.tabligh an interest-bearing trust
account for the full amount of the subrogation interest that represents estimated future
payments of compensation and benefits.

If the claimant establishes a trast account, every six months the statutory subrogee
must provide a payment notice to the claimant, listing the amounts paid on the
claimanYs behalf. The claimant must then reimburse the subrogee from the trust
account in accordance with the notice. If the statutory subrogee's duty to continue
making payments is terminated, any amount that remains in the trust account, after
fmal reimbursement is paid to the subrogee, must be paid to the claimant or the
claimant's estate. If a claimant does not establish a trust account ander division (13)(1),
the claimant must, within 30 days after receipt of funds from the third-party
tortfeasor, pay the statutory subrogee the full amount of the subrogation interest that
represents future benefits.

F'ry at 12 (citations omitted).

Further, the creation of a trust account does not pose an undue burden upon a
claimant, for several reasons. First, it is the claimant's option to create the trust
acoount; under division (F), the claimant may eleat to pay the future benefits up front.
Second, even if Fry is correct that the claimant would bear the cost of the trust
account, she has not presented any evidence that precludes a finding that the cost
would be minimal, if it exists at all, so as not to present an undue burden; and new
R.C. 4123.931(B)(2) authorizes the claimant to use the interest that accrnes on the
trust account to pay the expenses associated with the accourtt. Finally, once the trust
aocount is established, the burden is on the subrogee to submit a payment notice to the
claimant every six months, and the new statute makes no provision for reimbursement
in the absence of a timely payment notice. Fry also relies on McKinley v. Ohio Bur. of
Workers' Corap., which held that R.C. 4123.931 effects a complete taking of property
without due process because it requires a plaintiff to place all settlement monies into
the taost account. McKinley misinterprets the statnte, however, as division (E)
requires only monies representing the future interest to be placed into the trust
account. Thus, the court finds McKinley unpersuasive

Fry at 12-13 (citations omitted).

The trust fund createdby the General Asscmbly in S.B. 227 corrects the constitutional
infirrnity cited by Holeton. There is now no risk to the plaintift'that future benefits
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may be estimated too high. The court finds that the trust account provision in R.C.
4123.931 is a reasonable, rational, nonarbitrary response to the legitimate concern of
preventing double recoveries and complies with the holding in Holeton. Thus, S.B.
227, as it addresses the estimated fature value issue, is constitutional.

Fry at 13 (citations omitted).

The Holeton court found that former R.C. 4123.931(D) established a framework
whereby an unconstitutional taking of the claimant's property or a denial of remedy by
due process could occur by disfinguishing between third-party claims that are tried
and third-party claims that are settted Under the former statute, in the case of an
award or judgment following trial, the claimant could obtain special jury
interrogatories indicating that the award or judgment represented different types of
damages. By obtaining this, the claimant could show that certain damages were uot
subject to reimbursement because they did not repreaent workers' compensation
benefits. In contrast, in a settlement, the entire amount was subject to the statutory
subrogee's subrogation right, regardless of the manner in which the settlement or
compromise was characterized. The claimant was prevented from showing that
portions of the settlement did not represent workers' compensation benefits. In other
words, reimbursement could be from proceeds that did not constitute a double
recovery.

F}y at 13-14 (citations omitted).

Upon reviewing the statutory language of ORC 4123.931 and the Fry court's

reasoning, this court finds Lasley's argument to be not well taken and, just as the Plaintiff-

Claimant in Fry, Lasley's reliance on McKinley is again misplaced. Lasley has not

demonstrated to the court beyond a reasonable doubt that the State's subrogation interest in

estimated future payments of compensation contained in ORC 4123.931 violate the Ohio

Constitution. In viewing the evidence in a light most favorable to the non-moving party,

Defendant BWC herein, the court finds that there is no genuine issue of material fact and

Lasley is not entitled to judgment as a matter of law.
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3. The statutory scbeme of OK 4123.931 does not violate the equal proteetion
clause of the Ohio Constrtntion.

Lasley argues that: "The statute pennits a claimant who wants to settle his case to

undergo the additional expense ofutilizing altemafive dispute resolution for determininig the

allocation of the `net amount recovered' on a 'more fair and reasonable basis.' This

alternative dispute option for a 'more fair and reasonable basis' is not even given to claitnants

who must take their third party claims to trial. Instead, parties who take their cases to trial are

forced into the rigid statutory fonnulations: '

Defendant BWC contends that "the new statutory scbeme and its pro rata formula

ensures that the statute does not unconstitutionally take more from the claimant than wbat

would represent a double recovery (Fry at 10). It operates in both settlement situations and in

cases that go to trial to provide the claimant an opportunity to demonstrate the existence of a

double recovery. By establishing an optional alternative dispute resolution process in cases

where the claimant wishes to settle, the statute is not irrational or arbitrary. Claimants who

try their cases may always take advantage of court appointed mediation or other settlement

options-this statute in no way prohibits this."

The Fry court articulated:

The equal protection analysis given by Ohio courts under the Ohio Constitution and
the United States Constitution is "functionally equivalent." Ohio courts have
consistently applied the rational-basis test when addressing constitutional challenges
to workers' compensation statutes, and the Holeton court used this test in analyzing
the equal protection arguments against former R.C. 4123.931 ."1Jnder an equal
protection analysis, the challenged statute will be upheld if the classification bears a
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rational relationship to a legitimate govenimental interest or if reasonabie grounds
exist for drawing the distinction." At the oral argument, the parties agreed that the
eourt must use the rational-basis test in analyzing the subrogation statutc. Fry. at 15-
16 (citations ontitted).

Under the rational-basis test, a challenged statute must be upheld if there exists any
conceivable set of facts under which the classification rationally furthers a legitimate
legislative objective. The party challenging the constitutionality of an enactment has
the burden to negate "every ooneeivable basis which might support it." Fry at 16
(citations omitted).

ORC 4123.931 is a rational response to the legitimate state concem of minimizing
losses to the workers' oompensation fund cauaed by the acts of third-party tortfeasors.
The Holeton court agreed that this is a legitimate state eoncern, to the extent that it
prevents a double recovery. n35 As analyzed above, under the amended version of
R.C. 4123.931, the statutory subrogee recoups only to the extent that there is a double
recovery. Further, the chtimant is given substantial opportunity in either a trial or a
settlement to prove amounts that would not nepresent a double recovery. Thus, RC.
4123.931 is a rational response to a legitimate state concern. Fry at 16 (citations
omitted).

Upon reviewing the statutory language of ORC 4123.931 and the Fry court's

reasoning, this court finds Lasley's argument to be not well taken. Lasley has not

damonstrated to the court beyond a reasonable doubt that the statutory scheme of ORC

4123.93 1 violates the equal protection clause contained in the Ohio Constitution. In viewing

the evidence in a light most favorable to the non-moving party, Defendant BWC herein, the

court finds that there is no genuine issue of material fact and Plaintiff is not entitled to

judgment as a matter of law.

4. ORC 4123.931 does not violate Lasley's right to a Jgiy trial under the Ohio
Constitution.

Section 5, Article I of the Ohio Constitution provides the right to trial by jury and

reads: "tlie right to trial liy jury shall be inviolate, except that, in civil cases, laws may be
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passed to authorize the rendering of a verdict by the concurrence of not less than three-

foufths of the jury."

Lasley claims that ORC 4123.931 "is unconstitutional because it requires trial courts

to take from a plaintiffs jury award and give to a statatory subrogee money allegedly

representing benefits which have been or will be received by the plaintif^ regardless of

whether those benefits are actually duplicated in the jury's verdict Thns, courts may,

consistent with ORC 4123.931, enter judgments in disregard of the jury's verdict and thus

violate the plaintiff s right to have all Cacts determined by the jury, including damages."

Lasley forther claims that ORC 4123 "allows courts to enter judgments in disregard of the

jury's verdict and thus violate the plaintiff s right to have all facts determined by the jury,

including damages, regardless ofwhether the benefits paid and now allegedly recovered

actually were contained in the jury verdict"

Defendant BWC argnes that the right to a trial by jury involving workers

compensation matters is statutory, not constitutional, and that the right to ajury trial applies

only to those causes of action based on rights that existed at common law when the Ohio

Constltution was adopted. BWC argues in the alternative that even if the right to a jury trial

in workers compensation matters was guaranteed by the Ohio Constitution, ORC 4123.931

does not divest the claimant of this right. BWC further argues;

ORC 4123.931 does not require a triel court to take away from a jury award the
statutory subrogee's interests. ORC 4123.931(D) provides what bappens when a
claimant's action against a third party proeeeds to a trial and damages are awarded.
Subsection (Dx1) repeats the fonnula that is used in cases involving settlements, and
Subsection (DX2) provides that the jury is to return a "general verdict" along with
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answers to certain interrogatories. Nowhere in Subsection (D), or the rest of Section
4123.931 is a court instructed to apply the forinula. The General Asseanbly's drafting
of Subsection (D), while it lists.thrx_interrogatories to be given, does not prec!ude
other intenrogatories from being given under Ohio Rule Civil Procedure 49(13). In
fact, it would most likely be contrary to Rule 49(B) if the General Assembly had
limited the court to only the interrogatories specified in the statute.

ORC 4123.931(D) reads:

When a claimant's action against a tbird party proceeds to trial and damages are
awarded, both of the following apply:

(1) The claimant shall receive an amount equal to the uncompensated damages
divided by the sum of the subrogation interest plus the uncompensated damages,
multiplied by the net amount recovered, and the statutory subrogee shall receive an
amount equal to the subrogation interest divided by the sum of the subrogation
interest plus the uncompensated damages, multiplied by the net amount recovered.

(2) The court in a non jury action shall make findings of fact, and the jury in ajury
action shall return a general verdict aceompaaied by answers to interrogatories that
specify the following:

(a) The total amount of the compensatory damages;
(b) The portion of the compensatory damages specified pursuant to division

(D)(2)(a) of this section that represents economic loss;
(c) The portion of the compensatory damages specified pursuant to division

(D)(2)(a) of this section that represents non-economic loss.

Upon review of the subsection (D) of the statute, this court finds that ORC 4123.931

does not violate the Ohio ConstiUrtion or Lasley's right to a trial by jury. The pro rata

formula eliminates the possibility that a statutory subrogee's interest ean be satisfied from

amounts that do not represent a double recovery and does not require the court to deduct

anything from a jury verdict. The court finds Lasley's argument to be not well taken.

Further, Lasley's reliance on the Ohio Supreme Court's holding in Sorrell v. Thevenir (1994),

69 Ohio St.3d 415 is misplaced. The Sorrell court found that ORC 2317.45 required a trial
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court to deduct certain disclosed collateral benefits from a plaintiff's jury award, tqus

violating a plaintitF s right to trial by jury. In contrast, ORC.4123,931 dqes not require the

court to deduct anything from a plaintiff s jury award and therefore ORC 4123.931 does not

violate Lasley's right to a jury trial. As such, Lasley can not demonstrate to the court beyond

a reasonable doubt that ORC 4123.931 violates her right to a trial by jury. In viewing the

evidence in a light most favorable to the non-moving pariy, Defendant BWC herein, this

court finds that there is no genuine issue of material fact and Lasley is not entitled to

judgment as a mattcr of law.

S. Defendant's Motion for Judgment on the Pleadings.

In its Response, Defendant BWC moves this court for judgment on the pleadings in

accordance with Ohio R Civ. P. 12(C) in relation to Lasley's Second Claim for Relief for

declaratory judgment on the issue that ORC 4123.93 and 4123.931 do not violate the Ohio

Constitution and that BWC's statutory right to recover is enforceable against recovery made

by Lasley as aresult of this action. BWC further asks the court to dismiss Lasley's Second

Claim for relief contained in her Complaint.

Ohio R. Civ. P. 12 (C) states in pertinent part: "After the pleadings are closed but,

within such times as not to delay the trial, any party may move for judgment on the

pleadings." The Ohio Suprane Court held in Bennett v. Ohio DepR ofRehabilitation &

Correction, 60 Ohio St. 3d 107, 108-109 that:

For purposes of a Civ. R. 12(C) motion for judgment on the pleadings, the material
allegations of plaintiffs complaint and all reasonable inferences arising therefrom
must be accepted'as trae (citing Pete.-son v. Teodosio (1973), 34 Ohio St. 2d 161,
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165-166).

In her Reply Memorandum, Lasley claims that judgmcnt fln the pleadings is

inappropriate here because Defendant BWC "has attached an affidavit [of Ellen Wentzel, a

supervisor in the subrogation unit of the BWC] to its motion and refers to that affidavit in

support of the motion. Therefore, the Defendant has not truly sought judgment on the

pleadings." Lasly fiuther contends that BWC's 12(C) motion is a belated 12(B)(6) motion to

dismiss for failure to state a claim upon which relief can be granted.

Conversely, BWC aontends that the affidavit was filed in response to Lasley's Motion

for Sununary Judgment, not in support of its motion for judgment on the pleadings and

argues;

Further, as with a motion to dismiss filed under Rule 12(B)(6), the court, in its
discretion, may convert it to a motion for sutnmary judgment. However, Rule 12(C)
motions are specifically for resolving questions of law." State ex rel. Midweat Pride
IF, Inc. v. Pontious (1996) 75 Ohio St.3d 565,570. As the question presented is
whether the workers compensation statute is constitutional on its face, a motion for
judgment on the pleadings is appropriate.

Since this court has determined above that BWC's statutory rigbt to recover is

enforceable against recovery made by Lasley as a result of this action and when viewingthe

allegations and all reasonable inferences therefrom in a light most favorable to the

nonmoving party, Plaintiff Lasley herein, this court finds that Defendant BWC is entitled to

judgment on the pleadings as a matter of law and Lasley's Second Claim for Relief is hereby

dismissed.
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IV. CONCLUSION

Based on the €oregoing, Plsintiff's Motion for Summary Judgment is hGraby

OVERRULED. Defendant's Motion for Judgment on the Pleadings is hereby SUSTAINED

and as such, PlaintifPs Second Claim for Relief contained in her complaint is hereby

DISMISSED.

SO ORDERED:

HONORA%LE ^MARỲR:ATHERINE HUFF'MAN

Copies of the above were sent to all parties listed below by ordinary mail on this date
of filing.

RONALD J. MAURER
ATTORNEY AT I.AW
800 E. FRA29'KLIN ST.
CENTERVII,LE, OH 45459
(937) 291-3400
Attomey for Plaintiff

JIM PETRO
ATTORNEY GENERAL OF OHIO
STATE OFFICE TOWER
30 E. BROAD ST., 17TH FL
COLUMBUS, OH 43215
Attorney for Defendant Ohio Bureau of Workers Compensation
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JONATHON L. MCGEE
BENJAMIN W. CRIDER
LEE M; SM1TH
ATTORNEYS AT LAW
929 HARRISON AVE., STE. 300
COLUMBUS, OH 43215
(614) 464-1626
Special Counsel for Aefendant Ohio Bureau of Workers Compeneation

THOMAS F. GLASSMAN
Ivf.ATTHEW J. SM1TH
ATTORNEYS AT LAW
1014 ViNB ST., STE. 2350
CINCINNATT, OH 45202
Attomey for Defendant

RYAN COLVIN, Bailiff
(937) 496-7955
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Plaintiff
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CAN COMB TO Bl7T ONE CONCLUSION, THAT THBRE ARB NO GENUINE ISSUES OF MATERIAL FACT, AND THAT
DHFENDANT OHIO BUREAU OF WOBIQdRS' COMPBNSATION, WILLIAM MABB ADMDNLSTRATOR, IS BNTPIT,ED TO
]UDGMENT AS A MATTER OF LAW. FINAL.
COURT COST ASSESSED TO THE PLAINTIFF(S).

Jndgosignaiure 10/06IL006
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