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l. INTRODUCTION

Ohio Partners for Affordable Energy (“OPAE”) is an Chio corporation with a
stated purpose of advocating for affordable energy policies for low- and moderate-
income Ohioans. OPAE includes as members non-profit organizations located in the
market area of The East Ohio Gas Company d/b/a Dominion East Ohio (“Dominion”).
OPAE members advocate on behalf of Dominion’s low- and moderate-income
customers and are customers of Dominion as well. OPAE members manage bill
payment assistance programs to ensure customer access to Dominion’s natural gas
service. OPAE members also provide weatherization and energy efficiency services
to customers of Dominion.

This case concerns an application made at the Public Utilities Corﬁmission of
Ohio ("PUCQO”) by Dominion for approval of a plan to restructure Dominion’s
commodity service function. The PUCO approved Dominion’s application as an
application for an exemption from regulation even though Dominion’s application does
not meet the requirements of R.C. §§4929.02 and 4929.04 for an exemption
application. Appendix (“App.”) 133, 134. The PUCO incorrectly found that Dominion
met its burden of proving that its application meets the requirements of R.C.
§8§4929.02 and 4929.04 for approval of an exemption. Id. The PUCQO approved
Dominion’s application even though it fails to meet the requirements of R.C. §4929.02
to encourage access to demand-side service options and R.C. §4905.70 to initiate
programs to promoté conservation and energy efficiency. App. 133, 129. Herein,
OPAE respectfully requests the Court to reverse and remand the PUCQO’s unléwful

and unreasonable orders approving Dominion’s exemption from regulation.



I STATEMENT OF FACTS

This case commenced when Dominion filed an application to amend its tariffs
to “restructure” its commodity service obligation. Supplement (“Supp.”) 001.
Dominion’s commodity service obligation is to provide natural gas to retail customers
through the PUCO-regulated gas cost recovery (“GCR”) mechanism. The GCR
mechanism is governed by the purchased gas adjustment clause statute set forth at
R.C. §4905.302 and the PUCO’s rules for the recovery of purchased gas costs at
0O.A.C. Rule 4901:1-14-05. App. 127, 092.

Dominion’s application proposed to eliminate the GCR mechanism and to set
up a two-phase plan to transform the gas commaodity service in its market area. Under
Phase 1, Dominion would continue to provide the natural gas commodity service to
retail customers but would use an auction process to obtain wholesale supplies from
competitive suppliers. With the elimination of the GCR process, Dominion would
implement a standard service offer (*SSO”) rate to recover the cost of the natural gas’
obtained from the winners of the auction. Dominion referred to Phase 1 as an “interim
wholesale model.” If Phase 1 met certain undefined goals, Dominion would request
PUCO approval for Phase 2 of its plan. Under Phase 2, Dominion would assign any
eligible customers remaining on Dominion’s commodity service to a direct retail
relationship with a competitive supplier. Supp. 001.

After Dominion filed this application to amend its tariffs to restructure its
commeodity service, the PUCO issued an Entry requesting comments on the
application. Entry (May 4, 2005). App. 048. Numerous comments were received.

Because Dominion contended that its application was to amend its tariffs and to



provide a new service, Dominion urged the PUCO to grant its application without an
evidentiary hearing. App. 050. OPAE and others countered that Dominion’s
application was for an increase in rates, an abandonment of service or a form of
alternative regulation. Any of these applications would require a hearing.

The PUCO considered the comments in another Entry. Entry (August 3, 2005).
App. 050. The PUCO discussed the nature of the application. Dominion had filed its
application to amend its tariffs to provide a new service; such an application would not
require a hearing. The PUCO, however, did not accept Dominion’s characterization of
its application. The PUCO found that the application “constitutes a request for an
exemption from the provisions of Chapter 4905, Revised Code, governing commodity
sale services.” App. 050. The PUCC found that the application intends to eliminate
PUCO regulation of Dominion’s natural gas purchases pursuant to R.C. §4905.302
and O.A.C. §4901:1-14-05. App. 127, 092. Thus, the PUCO found that “the
application is governed by Section 4929.04, Revised Code.” App. 050, 134. R.C. -
§4929.04 is the statute allowing for exemptions from regulation for naturat gas utilities.
App. 134.

In response to the PUCO’s finding that the application was a request for an
exemption from regulation pursuant to R.C. §4929.04, Dominion filed an application
for rehearing. Supp. 024. Dominion complained that it had not asked to make
unregulated sales of natural gas in either Phase 1 or Phase 2 of its plan. In Phase 1,
Dominion would continue to make regulated sales to customers and sell gas at tariffed
prices; it would only procure its supplies in a different way (through the auction

process) and substitute a new pricing mechanism (the SSO) for the GCR. Dominion



argued that it did not file an application for an exemption under R.C. §4929.04
because it did not seek an exemption from regulation for its commodity sales.
Dominion urged the PUCO not to consider its application as one for an exemption
pursuant to R.C. §4929.04.

In response, the PUCO issued an Entry on Rehearing finding that Dominion’s
arguments with respect to the applicability of R.C. §4929.04 were without merit. App.
057. The PUCO stated that the application represented a request by Dominion for
exemption from the provisions of R.C. Chapter 4905 governing natural gas commodity
sales. The elimination of the GCR process could be accomplished only in the context
of the PUCQO's authority to allow exemptions. Therefore, the PUCO ordered a hearing
on the application. The PUCO also stated that although it intended to promote an
understanding and aliow discussion of the implications of the entire proposal before it,
it did not intend to review and consider the merits of Phase 2 in this proceeding. Thus
the initial hearing was limited to Phase 1. App. 057. -

The evidentiary hearing on the application took place on December 6 and 7,
2005. Public hearings were held in Canton on April 6, 2006 and in Cleveland on April
4, 2008. OPAE presented testimony on an appropriate response to the request for an
exemption pursuant to R.C. §4929.04. OPAE presented the testimony of Elizabeth
Hernandez, the Property Services Director of the Cleveland Housing Network, Inc., a
nonprofit agency serving Cuyahoga County in northeastern Ohio. Supp. 054. The
Cleveland Housing Network, Inc., acts as coordinator for a number of programs
designed to provide weatherization and energy efficiency services and bill payment

assistance to low-income QOhioans.



OPAE's testimony was grounded in the requirement at R.C. §4929.02(A)(4),
which states that it is the policy of the state of Ohio to encourage innovations and
market access for cost-effective supply-side and demand-side natural gas services
and goods and at R.C. §4905.70, which requires the PUCO to initiate programs to
promote the conservation of energy. App. 143, 129. Ms. Hernandez traced the
history of low-income energy efficiency programs funded by Dominion and/or its
operating companies. In 1987, Dominion began funding a weatherization and health
and safety program now known as the Housewarming Program. Houséwarming
provides furnace repair and replacement energy audits, repair and replacement of
other gas-fired appliances, and weatherization, including air sealing and insulation.
The program has been funded at $3 million a year since 1993. An additional
$500,000 was added in 2003, but that funding will expire in 2008. Presently, Ms.
Hernandez's agencies can serve about 1,100 customers per year, which is roughly
10% of the eligible population. Supp. 054.

Ms. Hernandez testified that her agencies see a clear need for additional
funding. There has been an increase in demand for services. More than 5,000
households are on waiting lists for services, and the waiting lists are growing. She
recommended an increase in funding to $7.5 million at a minimum with regular
increases based on the cost of service. Supp. 054. With the higher level of funding
and an increase in the eligibility level to 200% of the poverty line, her agencies would
be able to expand their services to low-income elderly households. (The minimum
Social Security payment places a single widow at about 178% of the poverty line.)

The agencies would aiso be able to serve the working poor and help reduce the




current high mortgage foreclosure rate. Supp. 054. Increasing eligibility to 200% of
the poverty level would make an additional 46,000 households eligible.

Dominion’s response to Ms. Hernandez's testimony was to file a motion to
strike it. Supp. 107.‘ Dominion complained that none of the matters discussed in Ms.
Hernandez's testimony was at issue in the case and that Ms. Hernandez did not refer
to Dominion’s application. Id.

Dominion also filed a motion to strike the testimony of one of the witness of the
Office of the Ohio Consumeré’ Counsel ("OCC"), Wilson Gonzalez. Mr. Gonzalez
proposed demand-side management (“DSM”) programs to provide benefits for
residential consumers by addressing the lack of cost-effective energy efficiency
programs in Dominion’s market area. Supp. 066. His testimony addresses the lack of
consumer benefits in Dominion’s application and recommends energy efficiency
programs to help fill '_che void. Mr. Gonzalez testified that Dominion needed to show
“tangible benefits” in order to have its application for an exemption approved.

Dominion’s motion to strike Mr. Gonzalez's testimony stated that DSM
programs had nothing to do with the application. Supp. 115. Dominion claimed that
any benefits would flow from the application itself and that the PUCO would judge the
application on its own merits, not on whether the application provides for unrelated
programs proposed by intervenors. Id.

Both OCC and OPAE filed memoranda contra Dominion’s motions to strike
their testimony. Supp. 110, 119, 126. OPAE pointed out that Dominion’s funding for
the Housewarming Program was set at $3 million in 1993. The number of low-income

customers has steadily increased since 2000 and now far exceeds the number of




customers eligible for services in 1993. The level of funding for low-income
assistance provided by Dominion is not comparable to that provided by other naturai
gas utilities. There is a tremendous need for additional resources, and the exemption
application offers the opportunity to visit the issue whether the current funding levels
are adequate and appropriate given current conditions. Supp. 110. Dominion seeks
to have the PUCO consider only supply-side issues, such as the method by which it
procures natural gas on the wholesale market and seeks teo ignore the role of demand-
side issues that are properly and fawfully before the PUCO in an exemption
proceeding. In such a proceeding, consideration of both supply and demand-side
resources is required by law. Supp. 110.

In its memorandum contra, OCC pointed out that DSM programs couid provide
the type of tangible benefits for consumers that are necessary for PUCO approval of
the application for an exemption. Dominion’s application failed to set forth positive
benefits for consumers. DSM programs are an essential component of the type of
safeguard necessary in order to prove some tangible benefits to consumers and to
offset the risks associated with the application for an exemption. Supp. 119.

The PUCQO’s attorney examiner denied Dominion’s motions fo strike the
testimonies of OPAE's and OCC'’s witnesses. Entry (November 30, 2005). App. 061.
The examiner found that Dominion failed to 'note the PUCO's authority at R.C.
§4929.04(B) with respect to the factors to be considered in reaching its conclusion on
an application for an exemption. Moreover, the PUCO had already found in its
September 7, 2005 Entry on Rehearing that, while the initial hearing would be limited

to Phase 1 of the plan, a discussion of the implications of Phase 2, such as the



likelihood of consumer benefit relative to the possibility of risk in implementing the full
proposal, was important to a decision on how Phase 1 should be designed or whether
Phase 1 should be approved. App. 061.

In addition to Ms. Hernandez on behalf of OPAE and Mr. Gonzales on behalf of
OCC, another witness at the hearing was Beth Hixoln, assistant director of analytical
services at OCC. Sﬁpp. 091. Ms. Hixon explained that Phase 1 would remove the
gas commodity service rates from current reguiation under the GCR rate process.
Under Phase 1, the gas commodity service would be provided under the new SSO
rate, the price of which wouid be determined through a wholesale bid process tied to
NYMEX futures prices. |

Ms. Hixon testified that Dominion’s proposai comes at a time when the natural
gas market has experienced extreme price volatility. Supp. 091. She testified that
there have been times when consumers saved money with competitive suppliers and
other times when consumers have not saved money. Thus, the exemption application
presents an increased risk for consumers. She recommended that the PUCO require
tangible benefits to consumers, given that the exemption would eliminate the current
GCR regulatory process. She testified that DSM programs would provide consumers
with tools to create for themselves tangible financial benefits from controlling their gas
usage. Supp. 091.

On December 7, 2005, the second day of the hearing, a Stipulation and
Recommendation signed by Dominion, the Ohic Qil & Gas Association, MXenergy,
Inc. (“MX”) and the members of the Ohio Gas Marketers Group was filed at the PUCO.

The Stipulation modified the original application by making a number of changes to the




consumer education and cost recovery items, the auction process, the schedule for
implementation and other miscellaneous items.

Agreement on the Stipulation was far from unanimous, given that it was
opposed by OPAE, OCC and the Citizens Coalition, a group made up of Consumers
for Fair Utility Rates, Greater Cleveland Housing Network, Neighborhood
Environmental Coalition and the Empowerment Center of Greater Cleveland. The
objections of these consumers groups were that the Stipulation only addresses issues
of Dominion and the suppliers; that the Stipulation fails to include an entire class of
stakeholders, namely the consumers; that the Stipulation is merely an agreement
among the two groups (Dominion and the competitive suppliers) who stand to gain the
most from Dominion’s application; that the Stipulation provides no benefit to
consumers; that all the benefits flow to Dominion through reduced risk; and that the
application fails to meet the state policies set forth in R.C. §4929.02 for an exemption
due to the lack of energy efficiency or DSM programs. There were also objections
that Dominion failed to demonstrate, pursuant to R.C. §4929.02, that the exemption
would lead to greater competition, expanded numbers of suppliers, innovation in
services or a reduction in prices. App. 016.

After the hearing, the PUCO issued its Opinion and Order. The PUCO
reiterated that Dominion’s application constitutes a request for exemption from the
re_quir;ements of Chapter 4905 regarding commodity sales service and is governed by
the requirements of R.C. §4929.04 for an exemption. App. 016. The PUCO stated
that the question before it was “whether the record supports the proposition that

Phase 1 as modified by the stipulation represents a reasonable proposal under




Section §4929.04, Revised Code, which, if successful could benefit consumers
without exposing them to undue risk.” App. 016.

The PUCO stated that R.C. §4929.04(A) requires only “substantial compliance”
with the policy statements given at R.C. §4929.02. The PUCQ’s analysis of Phase 1
took “a larger view of the complete list of requirements rather than a narrow parsing of
words and phrases” given at R.C. §4929.02. The PUCO found that Phase 1
represents a reasonable structure in which to test the potential benefits of a market-
based pricing of commodity sales by Dominion. The PUCO found that non-choice
customers would benefit from the “purer market pricing” of commodity service under
the plan, thereby promoting more informed shopping, consumption and conservation
choices by all end users in Dominion’s territory. App. 016.

The PUCO also found that R.C. §4929.04 “does not mandate” DSM. App. 016.
The PUCO stated that R.C. §4929.02(A)(4) requires only the encouragement of
innovation and cost-effective supply and demand-side natural gas services. The
PUCO stated that it was not required to order demand-side programs in satisfaction of
the statutory requirements for an exemption pursuant to R.C. §4929.04. Nor did the
PUCO believe that DSM or weatherization was the best manner to mitigate the
perceived risks to consumers associated with Dominion’s plan. The PUCO found that
Phase 1 potentially supports R.C. §4929.02(A)(4) by enabling customers to make
more informed decisions about their commodity service alternatives, eliminating
pricing distortions in the GCR rate and encouraging conservation in response to more
accurate price signals. The PUCO also stated that, although R.C. §4905.70 pfovides

that the PUCO shall initiate programs that will promote the conservation of energy,
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there is no requirement that it be done in the context or as a condition for approval of
an exemption application pursuant to R.C. §4929.04. App. 016.

Thus, the PUCO approved the Stipulation and Phase 1 of Dominion’s plan.
GCR regulation under R.C. Chapter 4905 was eliminated, and the SSO pricing
methodology was adopted. App. 016.

OPAE filed an application for rehearing from the PUCQO’s Opinion and Order.
First, OPAE noted that the PUCO must find Dominion’s application to be in
compliance with the requirements for an exemption as set forth at R.C. §4929.04 and
with the state policies enunciated at R.C. §4929.02. App. 138. The PUCO limited its
consideration to Phase 1 of Dominion’s application. Phase 1 only modifies the
method by which Dominion procures wholesale natural gas to meet its obligafion to
provide service to customers. Dominion’s application merely substitutes one
mechanism for procuring wholesale natural gas for another. Such a change in a
utility’s wholesale procurement practices should be subject to PUCO review under the
GCR management/performance audit process. R.C. §4929.04 concerns retail natural
gas service and competition among suppliers; therefore, Phase1 is not an appropriate
proposal for an exemption. The application before the PUCQO in Phase 1 failed to
meet the threshold for an exemption under R.C. §4929.04. App. 138, 134.

Second, Ohio law explicitly places the burden on Dominion to prove its
application meets the requirements for an exemption. R.C. 4929.04(C). Dominion did
not meet its burden of showing that its application was in compliance with R.C.
§§4929.04 and 4929.02. In fact, given that Dominion never filed an exemptioh

application, it is not possible that Dominion met its burden of proving that its
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application met the requirements of R.C. §§4929.04 and 4929.02. There is also no
record evidence to support a finding under R.C. §4929.02 that Dominion is in
compliance with the state policies or that Dominion’s application meets the other
requirements of R.C. §4929.04. Thus, Dominion could not have met the statutory
burden of proof set forth at R.C. §4929.04(C). Therefore, the exemption should not
have been approved. App. 138.

Third, Dominion’s exemption application has no programs to meet the statutory
criterion at R.C. §4925.02(A)(4), which requires innovation and market access for
cost-effective demand-side natural gas services and goods. In approving the
application as an exemption application, the PUCO failed to rectify this flaw. The
PUCOQ is also required under R.C. §4905.70 to initiate programs that will promote and
encourage conservation of energy and a reduction in the growth rate of energy
consumption. The PUCQ failed to follow state policy and the mandates of the General
Assembly to order conservation and energy efficiency programs. Therefore, the -
application should not have been approved in the absence of compliance with the
requirements of R.C. §§4829.04(A)(4) and 4905.70.

QCC also filed an application for rehearing. Supp. 166. OCC noted that it was
the PUCO itself that determined it would treat Dominion’s application as a filing under
R.C. §4929.04 for an exemption. Afterwards, in its Opinion and Order, the PUCO
ignored the statutory requirements for an exemption and denied that it has any
responsibility under R.C. §4929.04(A)(4) to encourage demand-side management or
energy efficiency. Dominion’s application did nothing to encourage innovations and

market access for cost-effective demand-side natural gas services and goods.
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Dﬁminion did not address the requirements of R.C. §4929.02 and thus could not meet
the statutory requirements of R.C. §4929.04 for an exemption. Therefore, the PUCO
shouid not have granted Dominion an R.C. §4929.04 exemption from regulation under
R.C. Chapter 4905.

The PUCO’s Entry on Rehearing denied all applications for rehearing. App.
009. The PUCO stated that its procedural path in moving cautiously on the application
through a two-phase process has no bearing on the applicability of R.C. §4929.04 to
the proceeding. The PUCO reiterated its belief that Dominion had met its burden of
proving substantial compliance with the provisions of R.C. §4928.02.

OPAE filed its Notice of Appeal to the Court on August 31, 2006. App. 001.
OPAE respectfully submits that the PUCO’s Opinion and Order and Entry on
Rehearing are unlawful and unreasonable for the reasons set forth in the following
three propositions of taw. OPAE respectfully requests that the Court reverse and

remand this case to the PUCO with orders to correct the errors complained of herein.”

13




M. ARGUMENT

Proposition of Law No. 1

The PUCO has no statutory authority to approve an exemption from

regulation pursuant to R.C. §4929.04 in the absence of an exemption

application that meets the statutory requirements for such applications as

set forth in R.C. Chapter 4929, concerning alternative regulation plans for

natural gas companies.

Dominion is a natural gas company and a public utility subject to the jurisdiction
of the PUCO pursuant to R.C. §4905.03. App. 125. As a public utility and a natural
gas company, Dominion has a purchased gas adjustment clause pursuant toc R.C.

- §4905.302. App. 127. The gas cost recovery (“GCR”) process separates the cost of
gas from all other costs incurred by the natural gas company and provides for each
company’s recovery of the cost of its includable gas supplies from its customers by
means of the GCR rate.

R.C. §4905.302(C)(1) states that the PUCO shall promulgate a purchased gas
adjustment rule that establishes a uniform purchased gas adjustment clause to be
included in the scheduies of natural gas companies. App. 127. The purpose and
scope of the purchased gas adjustment rule is set forth at O.A.C. Rule 4901:1-14-02.
App. 088. The rule establishes investigative procedures and proceedings, including
periodic reports, a’ud'its and hearings to examine the arithmetic and accounting
accuracy of the gas costs reflected in each company’s GCR rate and to review each
company's gas production and purchasing policies to the extent that those policies
affect the GCR rate. O.A.C. Rule 4801:1-14-02. App. 089. O.A.C. Rule 4901:1-14-05
sets forth the calculation of the GCR rate. App. 092. The provision for audits is set

forth at O.A.C. Rule 4901:1-14-07. App. 094. The rule requires that the PUCO
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conduct, or cause to be conducted, periodic financial and management/performance
audits of each natural gas company subject to the rule. The financial audit concerns
the accuracy of financial data pertaining to the GCR rate. O.A.C. Rule 4901:1-14-
07(C). The management/performance audit evaluates, among other things, the
organizational structure, management policies, procedures and reasoning of the
company’s gas procurement strategy. O.A.C. Rule 4901:1-14-07(D). After the filing of
each audit report under O.A.C. Rule 4901:1-14-07(C), the PUCO shall hold a public
hearing to review the audit findings and other matters. O.A.C. Rule 4901:1-14-08.
App. 096. The natural gas company must demonstrate at the hearing that its GCR
rates were fair, just and reasonable and that its gas purchasing practices and policies
promote minimum prices consistent with an adequate supply of gas. O.A.C. Rule
4901:1-14-08(B). At the hearing, the PUCO considers the results of the financiat and
management/performance audits. Following the hearing, the PUCO issues an order
summarizing the audit findings. The PUCO may adjust the company’s future GCR -
rates as a result of erroré in reporting or unreasonable or imprudent gas production or
purchasing policies or practices or other factors. O.A.C. Rule 4901:1-14-08(F). App.
096. Because Dominion has more than 15,000 customers, it is subject to the
purchased gas adjustment rule and the GCR rate process.

In this case on appeal, the PUCO’s Opinion and Order, as affirmed by its Entry
on Rehearing, exempts Dominion from regulation pursuant to R.C. §4905.302, the
purchased gas adjustment statute, and the PUCO’s rules for the GCR rate set forth at

Chapter 4901:1-14, O.A.C. In exempting Dominion from regulation pursuant to R.C.
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§4905.302 and the administrative rules, the PUCO cites its statutory authority to grant

exemptions from regulation pursuant to R.C. §4929.04.

R.C. Chapter 4929, which concerns alternative regulation plans for natural gas

companies, was enacted by House Bill 476 (146" General Assembly) with an effective

date of September 17, 1996. R.C. §4929.04 sets forth the conditions for exemption of

a natural gas company from other rate provisions, including the provisions of R.C.

§4905.302. R.C. §4929.04(A) states, in pertinent part, that the PUCO, upon the

application of a natural gas company, after notice, after affording the public a period

for comment, and after a hearing, shall exempt any commodity sales service of a

natural gas company from certain provisions of Chapters 4905 and 4909 if the PUCO

finds that:

1)

2)

3)

the natural gas company is in substantial compliance with
the policy of the state specified in R.C. §4929.02; and

the natural gas company is subject to effective competition
with respect to the commaodity sales service; or

the customers of the commodity sales service have
reasonably available alternatives.

App. 134. R.C. §4929.04(B) provides that, in determining if the second or third

condition exists, the PUCO shall consider, among other factors:

1)

2)

3)

the number and size of alternative providers of the
commodity sales service or ancillary service;

the extent to which the commodity service or ancillary
service is available from alternative providers in the relevant
market;

the ability of alternative producers to make functionally

equivalent or substitute services readily available at
competitive prices, terms and conditions; and
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4)

other indicators of market power, which may include market
share, growth in market share, ease of entry and the
affiliation of providers of services.

App. 134. With regard to the first requirement under R.C. §4929.04 for an exemption,

the policy of the state of Ohio with respect to alternative rate plans and natural gas

services and goods is set forth at R.C. §4929.02(A) as follows:

(A)
(1

(2)

(3)

(4)

%)

(6)

(7)

(8)

It is the policy of this state to, throughout this state:

Promote the availability to consumers of adequate, reliable, and
reasonably priced natural gas services and goods;

Promote the availability of unbundled and comparable natural gas
services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet
their respective needs;

Promote diversity of natural gas supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers;

Encourage innovation and market access for cost-effective supply- and
demand-side natural gas services and goods;

Encourage cost-effective and efficient access to information regarding
the operation of the distribution systems of natural gas companies in
order to promote effective customer choice of natural gas services and
goods;

Recognize the continuing emergence of competitive natural gas markets
through the development and implementation of flexible regulatory
treatment;

Promote an expeditious transition to the provision of natural gas services
and goods in a manner that achieves effective competition and
transactions between willing buyers and willing sellers to reduce or
eliminate the need for regulation of natural gas services and goods
under Chapters 4905. and 4909. of the Revised Code;

Promote effective competition in the provision of natural gas services

and goods by avoiding subsidies flowing to or from regulated natural gas
services and goods;
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(9)  Ensure that the risks and rewards of a natural gas company's offering of
nonjurisdictional and exempt services and goods do not affect the rates,
prices, terms, or conditions of nonexempt, regulated services and goods
of a natural gas company and do not affect the financial capability of a
‘natural gas company to comply with the policy of this state specified in
this section;

(10) Facilitate the state's competitiveness in the global economy;

(11) ~ Facilitate additional choices for the supply of natural gas for residential
consumers, including aggregation.

App. 133. Thus, the PUCO must find that the company seeking an exemption from
regulation is in substantial compliance with these state policies and is either subject to
effective competition or that its customers have reasonably available alternatives.
App. 132. R.C. §4929.04(C) states that the applicant shall have the burden of proof in
an R.C. §4929.04 proceeding. App. 134.

R.C. §4929.10 states that the PUCO shall adopt rules to carry out R.C. Chapter
4929. App. 137. Accordingly, the PUCO adopted O.A.C. Chapter 4901:1-19 for’
alternative rate plans and exemptions. Pursuant to O.A.C. Rule 4901:1-19-03(A), the
PUCO may grant waivers of any provision in the rules upon motion for good cause
shown or upon its own motion. App. 102. In an exemption case, pursuant to O.A.C.
Rule 4901:1-19-03(C), all waiver requests shall be filed with the application and
served upon all parties who are served a copy of the application under O.A.C. Rule
4901:1-19-04(B)(4). App. 103. The filing requirements for an exemption pursuant to
R.C. §4929.04 are set forth at O.A.C. Rule 4901:1-19-04. App. 103. The applicant
shall notify the PUCO Staff by letter at least thirty days prior to the expected date of

the filing. O.A.C. Rule 4901:1-19-04(A). App. 103. The form of the application is set
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forth at O.A.C. Rule 4901:1-19-04(B). App. 103. The application is to be designated
in the PUCO’s docketing division using the letters “EXM”.

O.A.C. Rule 4901:1-19-04(C) lists the exhibits to an exemption application.
App. 103. All testimony supporting the application is to be filed with the application.
0.A.C. Rule 4901:1-19-04(B)(2). App. 103. The applicant is to démonstrate fully that
it is in substantial compliance with the policy of the state specified in R.C. §4929.02.
App. 103. The applicant is to include a detailed discussion as to how the approval of
the proposed exemption will promote the state’s policy. The applicant is to explain
how granting the exemption will affect the applicant’s percentage of income payment
plan customers and, if applicable, how any adverse impacts on these customers will
be mitigated. The applicant shall provide a discussion showing that the requested
exemption does not involve undue discrimination for similarly situated customers. The
applicant shall provide a description of the internal process for addressing customer
complaints and inquiries. O.A.C. Rule 4901:1-19-04(C). App. 103. -

The application shall include a detailed discussion of why the applicant believes
itis currently subject to effective competition in the provision of each commodity sales
service for which it is requesting an exemption and a detailed discussion why the
applicant believes the customers in the relevant market currently have reasonably
available alternatives. App. 103. The application is to contain all data and
calculations necessary to measure market concentration or market power in the
relevant market. The application is to show that the applicant offers distribution
services on a fully open, equal, and unbundled basis to all its customers. O.A.C. Rule

4901:1-19-04(C). App. 103.
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Pursuant to O.A.C. Rule 4901:1-19-06, there are procedures fbr the
acceptance of the application. Within 45 days from the date of the docketing of the
application, the PUCO will issue an entry indicating whether the application has
complied with the filing requirements. [f the applicant has failed to comply with the
requirements of the rule, the applicant will not be considered in compliance with the
filing requirements unless otherwise ordered. O.A.C. Rule 4901:1-19-06(B)(3). App.
110. Pursuant to O.A.C. Rule 4901:1-19-08(A), after notice and a period for public
comment, the PUCO shall conduct a hearing on the application. App. 113. The form
of the testimony and comments in an exemption case is set forth at O.A.C. Rule
4901:1-18-09(C). App. 114. Within thirty days after the issuance of a PUCO order
granting approval of the exemption, the applicant shall file with the PUCQ its notice of
intent to implement the exemption as directed by the PUCO. O.A.C. Rule 4901:1-19-
10. App. 117.

Provided above is a description of the statutes and rules that should govern the
PUCO’s consideration of an application of a natural gas company for an exemption
from regulation pursuant to R.C. §4929.04. The PUCO has no authority to ignore the
mandates of Ohio law and the General Assembly. The PUCO has no authority to
ignore the procedural and substantive requirements of Ohio law. The PUCO is a
creature of statute and lacks authority to deviate from statutory requirements related to
ratemaking. Canfon Storage and Transfer Co. v. Pub. Util. Comm. (1995), 72 Ohio
St.3d 1; Pike Natural Gas Co. v. Pub. Util. Comm. (1981), 68 Ohio St.2d 181.

In this case on appeal, however, the PUCO either completely ignored or gave

short shrift to the statutes and administrative rules governing alternative regulation for
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natural gas companies and exemptions from existing regulation set forth at R. C.
§§4929.02, 4929.04, 4929.05, 4929.10 and O.A.C. Chapter 4901:1-19. App. 133,
134, 136, 137, 099. These statutes and ruies were ignored in the following ways.

First, the requirements of R.C. §4929.04 and O.A.C. Rule 4901:1-19-04(A),
(B) and (C) for an exemption application‘were ignored. Dominion never filed an
application for an exemption pursuant to R.C. §4929.04. Dominion’s application is
for a modification of its tariffs. Dominion’s application does not comply with the
statute or the administrative rules for an application for exemption. When the PUCOQ
found that the application was one for an exemption undér R.C. §4929.04, Dominicn
protested the finding. Supp. 024. After the PUCO affirmed that Dominion’s
application was one for an exemption, Dominion did nothing to amend its application
to comply with the substantive and procedural requirements for an exemption
pursuant to R.C. §4929.04. App. 134. The PUCO did not order Dominion to
conform to the procedural and statutory requirements, and Dominion took no action -
on its own initiative.

This was not the case in a similar situation of an application of Vectren Energy
Delivery of Ohio, Inc. ("Vectren”). In the Matter of the Application of Vectren Energy
Delivery of Ohio, Inc. for Approval pursuant to Revised Code 4929.11, of a Tariff to
Recover Conservation Expenses and Decoupling Revenues Pursuant to Automatic
Adjustment Mechanisms and for Such Accounting Authority as May Be Required to
Defer Such Expenses and Revenues for Future Recovery through Such Adjustment
Mechanisms, Case No. 05-1444-GA-UNC, Opinion and Order (September 13, 2006).

App. 050. Vectren filed an application for approval of a tariff to recover conservation
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expenses and decoupling revenues. The PUCQ’s attorney examiner found that
Vectren's application should be considered a request for an alternative rate plan
pursuant to R.C. §4929.01(A) and that the process would be controlled by R.C.
§4929.05. App. 130, 136. Unlike the Dominion case, Vectren was ordered to file a
proposed procedural schedule in accordance with the administrative rules for an
alternative regulation plan. App. 84. In response, Vectren filed a motion for a waiver
from certain requirements of O.A.C. Rules 4901:1-19-05 and 4901:1-19-03(B). The
PUCO granted Vectren’s request for a waiver. App. 082. Thus, Vectren followed the
requirements of the statutes and rules as the PUCO ordered Vectren to do; here,
neither Dominion nor the PUCO complied with the statutes and rules for an exemption
application.

An application for an exemption under R.C. §4929.04 requires a strong
showing by the applicant both on the procedural and substantive level. O.A.C. Rule
4901:1-19-04. App. 103. In the instant case, Dominion’s application made no )
showing pursuant to O.A.C. Rule 4901:1-19-04, and the PUCO never required one.
Supp. 001. Unlike Vectren, Dominion never filed for a waiver of any administrative
rules. Dominion and the PUCO simply ignored the administrative rules.

Likewise, Dominion’s application made no substantive showing pursuant to
R.C. §§4929.02 and 4929.04. Supp. 001. App. 134. While the procedural
requirements may be waived upon application to the PUCO, the substantive
requirements of Ohio law for an exemption are mandated by the General Assembly.
The PUCQO may not waive the substantive requirements of Ohic law. Dominion’s

testimony did not remedy the defect. The testimony merely stated that Dominion
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conformed to the state’s energy policies and met the requirements of R.C. §§4929.02
énd 4929.04. Supp. 029, 131. Thus, the PUCO allowed Dominion to ignore the
substantive statutory requirements for applications for exemptions from regulation.

Second, even if Dominion had filed an application for exemption from
regulation, the application should have been denied. As Dominion itself noted, an
exemption was not appropriate to its application for Phase 1 (or even Phase 2).
Supp. 024. In Phase 1, which is the subject of this case, Dominion proposed to
change the method by which it purchases wholesale gas to provide service to
customers. As OPAE argued in its application for rehearing, Dominion could have
accomplished the Phase 1 wholesale procurement plan without elimination of the
GCR process. App. 138. The GCR process under R.C. §4905.302 reviews the
utility’s policies and practices to procure natural gas on the wholesale market but
does not restrict the policies and practices except subject to the GCR prudence
review. App. 127. Dominion’s wholesale procurement policies and practices,
including the use of an auction process to procure whoiesale supplies, are within its
own management prerogative and may be accomplished without any need for an
exemption from regulation.

Even though the elimination of the GCR process was not necessary or
appropriate to Dominion’s Phase 1 goal to change its wholesale gas procurement
practices, Dominion wished to eliminate the GCR rate, the GCR financial and
management/performance audits and the hearings on those audits. R.C. §4905.302
mandates GCR rates, audits and hearings for natural gas utilities such as Dominion.

App. 127. The PUCO is required by law to evaluate the natural gas company’s gas
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procurement policies and practices pursuant to R.C. §4905.302. App. 127. Thus,
the PUCO decided to treat the application as one for an exemption from regulation
pursuant to R.C. §4929.04, even though such treatment was inappropriate to
Dominion’s proposed wholesale procurement plan. App. 134, 61.

R.C. §4929.04 addresses exemption from regulation of retail services and
competition among providers of retail service. It is not relevant to the Phase 1 plan
to modify the method of procurement of wholesaie natural gas by the utility. Phase 1
presented no reason to eliminate the GCR process, except that Dominion wanted it.
The PUCO should have denied Dominion’s request to eliminate the GCR process.
Moreover, the PUCO’s use of R.C. §4929.04 was inappropriate to the application, as
Dominion itself noted. Supp. 024.

Third, Dominion’s request to eliminate GCR review of its gas procurement
policies and practices was accompanied by a request to reptace the GCR process
with an entirely different regulatory framework. Dominion proposed to procure its
supplies of natural gas in a different way (through the auction process) and substitute
a new pricing mechanism (the SSO}) for the GCR. The PUCO would evaluate the
wholesale bids and pre-approve the results of the auction for the SSO supplies. As
Dominion stated in its application for rehearing from the PUCO's orders finding that its
application was for an exemption under R.C. §4929.04, Dominion was not requesting
to make unreguiated sales of natural gas. Supp. 024. Dominion did not seek an
exemption from regulation for its commodity sales. The SSO rate would be a
regulated rate. The sales would still be regulated, but the method of regulatioln would

change.
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To the extent that the PUCO would approve the auction process, the auction
results and the SSO rate, the application requests alternative regulation of wholesale
gas procurement by Dominion. Dominion’s proposal shifts the PUCO's regulatory
involvement from the GCR prudence review of management practices after the fact to
a pre-approval process of the auction results. Dominion wanted the elimination of the
GCR and the establishment of a new kind of regulation, one that allows for up-front
pre-approval of gas costs recovered from consumers. This new regulatory framework
is entirely favorable to Dominion and contrary to the statutory scheme for a prudence
review of wholesale procurement policies and practices under R.C. §4905.302 and for
retail charges to ratepayers.

Alternative regulation is available to natural gas companies pursuant to R.C.
§4929.05, but Dominion never requested an alternative regulation plan pursuant to
R.C. §4529.05, nor did the PUCO order Dominion to file such a plan to implement its
proposal. App. 136. Instead, Dominion's proposal to substitute the statutory GCR
regulatory process under R.C. §4905.302 with a more favorable regulatory process
was treated by the PUCO only as a request for an exemption from reguiation under
R.C. §4929.04. The PUCO should have found that Dominion was requesting an
alternative form of regulation pursuant to R.C. §4929.05 by requesting pre-approval of
the proposed SSO. The PUCO, however, ignored this problem with the application,
as it ignored R.C. §4929.05 and the administrative rules promulgated pursuant to it.
App. 136.

In conclusion, the PUCO approved an application by Dominion as if the

application met the statutory and procedural requirements for an exemption from
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regulation pursuant to R.C. §4929.04. The application did not even address these
requirements, in fact, the application completely ignored the requirements. Dominion
did not, in fact, seek an exemption from regulation pursuant to R.C. §4929.04. Such
an application would have been inappropriate to Dominion’s proposal to change its
method of procuring wholesale gas. Moreover, Dominion requested a new form of
regulation, but did not seek approval pursuant to the statutory and administrative
requirements for an alternative regulation plan pursuant to R.C. §4929.05.

The exemption should not have been approved. The PUCQ’s approval of an
exemption from reguiation in response to Dominion’s application violated R.C.
§§4905.302, 4929.02, 4929.04, 4929.05 and O.A.C. Chapters 4901:1-14 and 4801:1-
19. App. 127, 133, 134, 136, 086, 099.

The PUCO’s orders approving Dominion’s application should be reversed and
remanded. The Court should find, as it has on numerous occasions, that the PUCO is
a creature of statute and lacks authority to deviate from statutory requirements related
to ratemaking. Canton Storage and Transfer Co. v. Pub. Util. Comm. (1995), 72 Ohio
St.3d 1; Pike Natural Gas Co. v. Pub. Util. Comm. (1981), 68 Ohio St.2d 181. The
PUCQ does not have the authority to approve an application that ignores Ohio law.
The PUCO has no authority to ignore and viclate the requirements of Ohio law as it

did in this case on appeal.
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Proposition of Law No. 2

The PUCQ has no statutory authority to approve an exemption from

regulation pursuant to R.C. §4929.04 when the applicant fails to satisfy the

criteria under R.C. §§4929.04 and 4929.02 that allow the applicant to

sustain its burden of proof necessary for approval of the application.

The PUCO’s Entry of August 3, 2005 states that R.C. §4929.04 “delineates the
standards for our review of this application.” App. 054. That section requires that the
natural gas company be in substantial compliance with the policy of the state of Ohio
specified in R.C. §4929.02 and that it be subject to effective competition with respect
to the commodity sales service or that the customers of the commodity sales service
have reasonably available alternatives. App. 133.

In its Opinion and Order, the PUCO notes that the General Assembly
promulgated a comprehensive regulatory plan to govern the development of a strong
and innovative natural gas industry in Ohio. R.C. §4929.02 sets forth the policy of the
state in this regard and provides the framework for the PUCO to use in its regulation of
the natural gas industry. The PUCOQ is required to insure that Dominion’s application
complies with the provisions of R.C. §4929.02. App. 133. Dominion has the burden of
proving that its application meets the statutory requirements for an exemption
pursuant to §4925.04(C). App. 134.

As discussed in the Statement of Facts and Proposition of Law No. 1,
Dominion never filed or amended its application to conform to the substantive and
procedural requirements of an application pursuant to R.C. §4929.04. Dominion

filed the direct testimony of witness Jeffrey A. Murphy, who described the application
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as filed, i.e., as one for a tariff modification. The only part of the testimony
addressing the requirements at R.C. §4929.02 is as follows:

Q. Is DEO’s proposal consistent with the Chio’s (sic) energy
policy?

A. Yes. DEQO’s Application furthers each of the policy
objectives set out in Revised Code 4929.02.

Supp. 029. The remainder of the answer denies that the state's “energy policy”
requires testing for quantifiable financial benefits or finding that “ratepayers are
better off under a competitive model.” Mr. Murphy also states:

(i)f the Legislature had not concluded that competition produces a

better result than the existing regulatory structure, it would not have

formulated and approved such policy objectives in the first place.”
Supp. 028. Mr. Murphy later filed rebuttal testimony stating that the level of
competition in Dominion’s market was consistent with the state policy set forth at
R.C. §4929.02. He listed the state’s policies as set forth at R.C. §4929.02(A)(2), (3),
(4), (5), (6), (7), (8) and (11) and stated:

The Company’s current market structure is consistent with those

policies, and its Application furthers each of those policy objectives

by supporting even more vigorous competition.
Supp. 131. Thus, Dominion’s evidence that its application complies with the policy
of the state of Ohio set forth at R.C. §4929.02 and 4929.04 is a simple declaration
that the application and current market structure is consistent with the state policy
and that the application will further the policy through more competition. Aside from

the problem that Dominion’s attestations are not evidence, they also fail to satisfy

Dominion’s burden of proof pursuant to R.C. §4929.04(C) for the following reasons.
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First, the General Assembly does not favor a competitive model over the
existing regulatory process in all cases. The General Assembly did not repeal the
regulatory process set forth at R.C. §4905.302. The competitive model is merely an
alternative form of regulation. Before the competitive model is lawfully approved, the
utility must satisfy the requirements for an alternative form of regulation or an
exemption from regulation as set forth at R.C. §§4929.02, 4929.04 and 4929.05.
App. 133, 134, 136,

Second, aside from the declaratory statement of its witness, Dominion failed
to provide any evidence that a more competitive market would result from Phase 1
or even Phase 2. This is significant because both Dominion and the PUCO rely
exclusively on the assumption of a more competitive market as the basis for
approving the exemption. Dominion’s witness could not say that any more suppliers
would enter the market as a result of the plan. Supp. 146. The record is bereft of
any study or analysis supporting a prediction that more suppliers will enter the
market as a result of Dominion’s plan. No evidence of any causal relationship
between the GCR process and a lack of competition is presented. Supp. 146.

Dominion did not demonstrate that its application meets the requirement of
promoting competition to the point that the market can substitute for regulation as
required by R.C. §4828.02(A)(7). App. 133. Participation in the choice program
ranges between only 50 and 56% of Dominion’s eligible residential customers.
Supp. 029. Dominion itself remains the dominant supplier of natural gas to retail
customers in its market area. The unreguiated affiliate of Dominion, Dominion

Retail, is one of the larger supplies in Dominion’s market. Neither Dominion nor the
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Staff of the PUCO conducted any market power analysis of any type. App. 103.
Ease of entry into the market was not analyzed to identify barriers to entry.

Dominion alleges that the unrecovered gas cost component of the GCR rate
causes market distortion and that the elimination of the market distortion caused by
unrecovered gas cost will further competition. Dominion’s witness could provide no
assurances that more suppliers would participate in the choice program or that
suppliers would offer more or longer term contracts as a result of Dominion’s plan.
Supp. 146. No evidence supports the notion that the application wili produce an
increase in the number of suppliers. No evidence supports the allegation that
competition will be enhanced. The PUCO’s approval of the plan is not based on any
evidence that Phase 1 will achieve the state’s alternative regulation goal of
promoting competition.

Third, even if Dominion had shown that its application would further
competition {which it did not), this alone is not sufficient to satisfy the requirements
of R.C. §§4929.02 and 4929.04 for an exemption. The state policy has other goals
than simply furthering competition. For example, the application does nothing to
“promote the availability to consumers of adequate, reliable, and reasonably priced
natural gas services and goods” as required by R.C. §4929.02(A)(1). App. 133. The
application merely substitutes one mechanism for procuring wholesale natural gas
for another mechanism. The record is bereft of evidence that Dominion is currently
providing reasonably priced natural gas as required by R.C. §4929.02(A)(1). There
is no evidence that Dominion manages its supply portfolio for the lowest possible

stable price.
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The provision of reasonably priced natural gas is not necessarily furthered by
the plan. Dominion was not permitted to earn a profit on commodity supplies under
the GCR rule. The elimination of the GCR means that a profit component will be
added onto all retail gas commodity sales in Dominion’s market area. In addition,
because SSO levels are tied to the NYMEX, price volatility will not be reduced
compared to the current commodity pricing structure and may be exacerbated.
Supp. 146. While Dominion will enjoy reduced risk of regulatory oversight with the
elimination of the GCR review, customers will be subject to greater price volatility.

Moreover, in its Opinion and Order, the PUCO approved the Stipulation that
establishes a $14 million customer education program for Phase 2 funded by the
diversion of $2 million from Dominion’s existing uncollectible expense rider and a
charge of $0.0211/Mcf to suppliers providing wholesale supply. App. 061. The
PUCO limited its consideration in this case to Phase 1 and should not have
approved the use of these funds to promote Phase 2. The authorization of funding
for the education program for Phase 2 is outside the scope of the Phase 1
proceeding and presumes approval of Phase 2. The supplier surcharge and the
transfer of $2 million owed to customers through the uncoliectible expense rider are
unlawful and unreasonable. As such, they violate the R.C. §4929.02(A)(1)
requiremént of reasonably priced natural gas services. App. 133.

The application also does nothing to promote the availability of unbundled
and comparable natural gas services and goods that provide wholesale and retail
consumers with the supplier, price, terms, conditions, and guality options they elect

- to meet their respective needs. R.C. §4929.02(A)2). App. 133. Nor does the
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application promote diversity of natural gas supplies and suppliers by giving
consumers effective choices over the selection of those supplies and suppliers.
R.C. §4929.02(A)(3). App. 133. |

R.C. §§4929.02(A)(4) creates an affirmative obligation for a utility to
‘encourage innovation and market access for cost-effective demand-side naturai gas
services and goods.” App. 133. Dominion does not offer or promote demand-side
technologies with the exception of a low-income weatherization program that was
created in a stipulation that predates the existence of R.C. §4929.02(A). The
PUCO'’s assertion that accurate price signals are the functional equivalent of a
conservation program does not satisfy the statutory requirement that the utility has
an affirmative duty to promote demand-side technologies. App. 016. Dominion has
no programs in place now to meet the requirement at R.C. §4929.02(A)(4), and the
application fails to rectify this flaw by including such programs. App. 133.

R.C. §4929.02 requires that an exemption application enhance and promote -
the state’'s goals, not merely describe the market that already exists. In the case of
the Vectren alternative rate plan, the PUCO noted the testimony of Vectren's witness
that Vectren was working to promote, encourage, recognize, facilitate and ensure
the goals set out in R.C. §4929.02 through significant improvements to the naturat
gas services available to its customers. In the Matter of the Application of Vectren
Energy Delivery of Ohio, Inc. for Approval pursuant to Revised Code 4929.11, of a
Tariff to Recover Conservation Expenses and Decoupling Revenues Pursuant to
Automatic Adjustment Mechanisms and for Such Accounting Authority as Maj/ Be

Required to Defer Such Expenses and Revenues for Future Recovery through Such
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Adjustment Mechanisms, Case No. 05-1444-GA-UNC, Opinion and Order
(September 13, 2008). Vectren’s witness presented examples of Vectren's efforts to
meet the policy of the state as set forth at R.C. §4929.02. The PUCO found that
Vectren had met its burden of proof under R.C. §4929.05 for an application for an
alternative rate plan. App. 064. |

Dominion was not required to show that it was promoting, encouraging,
recognizing, facilitating or ensuring the goals set out in R.C. §4929.02 through
significant improvements to the natural gas services available to its customers. App.
133. Dominion’s application, which was not filed pursuant to R.C. §4929.04, is
devoid of any mention of the requirements of R.C. §4929.02. Dominion’s testimony
merely reiterates the state’s policy and claims to be in compliance solely through its
efforts to further competition. While little if any evidence indicates that the plan will
actually further competition, Dominion fails to provide any evidence at all that its
application will further any of the other state goals. Thus, Dominion failed to meet its -
burden of proving substantial compliance with the state policy set forth at R.C.
§4929.02 and the requirements for an exemption set forth at R.C. 4929.04. App.
133, 134

The PUCO uhreasonably and unlawfully found that Dominion met its burden
of proof pursuant to R.C. §4929.04(C). App. 134. The Court should correct this
error by remanding this case to the PUCO with orders that the application be denied,
or in the alternative, comply with state policy set forth at R.C. §4929.02 and the
requirements set forth at R.C. §4929.04 for an exemption from regulation or at R.C.

§4926.05 for an alternative rate plan.
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Proposition of Law No. 3

The PUCO has no statutory authority to ignore the General Assembly’s

mandates at R.C. §4929.02(A)(4) to encourage innovation and market

access for cost-effective supply- and demand-side natural gas services

and goods and at R.C. §4905.70 to initiate programs that will promote and

encourage conservation of energy and a reduction in the growth rate of

energy consumption, promote economic efficiencies, and take into

account long-run incremental costs.

R.C. §4929.02(A)(4) states that it is the policy of the state of Ohio to encourage
innovation and market access for cost-effective supply and demand-side natural gas
services and goods. App. 133. Dominion currently fails to comply with the
requirements of R.C. §4929.02(A)(4) to encourage the availability of demand-side
service options for customers. OCC's witness Gonzalez testified that Dominion
currently has no program to implement cost-effective demand-side management
("DSM") programs in its market area. He recommended that such DSM programs be
implemented to meet the requirements of R.C. §4929.02(A)(4) and to provide benefits
to consumers to offset the risks inherent in Dominion’s proposal. Supp. 066.

Dominion’s proposal benefits Dominion by reducing any risk associated with
regulatory oversight of its gas procurement policies and practices. Yet there is no
reduction in risk to customers. Under Dominion’s proposal, consumers lose access
to commodity service through the GCR mechanism. Dominion obtains a significant
reduction in risk while consumers face an increase in risk because the GCR process
is no longer available to moderate volatile prices. Dominion’s claims of enhanced
competition are unsupported. OCC’s witnesses stressed that consumers need

access to tools to help them control gas price volatility. After years of neglect in the

area of demand-side resources, Dominion could meet the requirements for an
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exemption under R.C. §4929.04 only if it meets the requirement under R.C.
§4929.02(A)(4) to encourage access and innovation for cost-effective demand-side
services. DSM will mitigate the risks associated with alternative regulation and an
exemption. Supp. 066, 091,

Dominion’s witness Murphy’s response was that Dominion was not required
under R.C. §4929.02 to do anything in addition to its current activities. Mr. Murphy

stated in his direct testimony as follows:

Q. Is DEO's proposal consistent with the Ohio's (sic) energy
policy?

A. Yes. DEO’s Application furthers each of the policy

objectives set out in Revised Code 4929.02. It is worth

noting that nothing in the policy says anything about testing

for quantifiable financial benefits or whether ratepayers are

better off under a competitive model. If the Legislature had

not concluded that competition produces a better result than

the existing regulatory structure, it would not have

formulated and approved such policy objectives in the first

place.
Supp. 029. Mr. Murphy’s rebuttal testimony also claimed that R.C. §§4929.02 and
4929.04 placed no burden on Dominion to do anything beyond its current activities.
He claimed that R.C. §§4929.02 and 4929.04 do not obiigate Dominion to offer DSM
programs. He claimed that increases in funding for DSM would do nothing to affect

the level of competition for commodity service. Supp. 131.

Dominion is wrong that the General Assembly concluded that competition
produces a better result than the existing regulatory structure in all cases. The
General Assembly did not repeal the GCR statute, R.C. §4905.302, but only allowed

for alternative regulation in the event that a utility satisfies the requirements for
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alternative regulation or an exemption pursuant to R.C. §§4929.02, 4929.04 and
4929.05. App. 133, 134, 136.

In its Opinion and Order, the PUCO found that R.C. §4929.02 merely states
that it is the policy of the state to encourage innovation and market access for cost-
effective supply and demand-side natural gas services and goods but does not
require the PUCO or Dominion to do anything affirmatively to accomplish such
encouragement. App. 016. The PUCOQO’s assertion that market-price signais are the
equivalent of a conservation program does not satisfy the statutory requirement that
utilities have an affirative duty pursuant to R.C. §4929.02 to promote DSM
technologies. |

The claims of the PUCO and Dominion that Dominion does not have to
provide benefits for customers should be seen only in the context that the PUCO
allowed Dominion to pursue an exemption without following any of the statutory or
administrative requirements for an exemption. If Dominion had filed a proper
application for an exemption pursuant to R.C. §4929.04, such an application would
have properly addressed ali of the policy objectives of the state of Ohio set forth at
R.C. §4929.02 and discussed in detail how the application furthers each of the policy
objectives. App. 133, 134, 103.

Substantial compliance with the policy objectives at R.C. §4929.02 is required
for exemptions from existing regulation. Pursuant to R.C. §4929.04, an exemption
from regulation is available only to those utilities who comply with the policy of the
state of Ohio set forth at R.C. §4929.02. App. 133. Several of the policy objectives at

R.C. §4929.02 are clearly meant to protect consumers from any harmful effects of
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alternative regutation or exemptions, such as volatile gas prices. The PUCO’s finding
that it need not encourage market access for demand-side services is simply wrong.
It is the policy of the state to encourage innovations and market access for cost-
effective demand-side natural gas services and goods. R.C. §4929.02(A)(4). The
promise of a “more accurate price signal” as stated in the PUCO’s Opinion and Order
does not encourage innovation and market access to cost effective demand-side
natural gas services and goods. App. 016.

In addition, the PUCO is currently failing to comply with the requirement of
R.C. §4905.70, which states in impertinent part: “The public utilities commission
shall initiate programs that will promote and encourage conservation of energy and
a reduction in the growth rate of energy consumption.” Emphasis added. App. 129.
The language of the statute, ordering that the PUCO shall initiate programs,
demonstrates that the General Assembly did not consider this requirement an
option, but a mandate.

This proceeding directly addresses R.C. §4905.70. OPAE’s witness
Hernandez testified to the need for additional low-income program funding. Supp.
052. She testified to the large and growing need in Dominion’s market area for bill
payment assistance and weatherization services to reduce the demand of low-income
customers. There has been practically no increase in Dominion’s funding for
weatherization or bill payment assistance since Dominion’s last rate case in the early
1990’s. The purchasing power of the $3 to $3.5 million provided currently by
Dominion for low-income weatherization has been significantly eroded since 1994.

Supp. 052. The huge increase in gas prices since that time and the growing number
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of poor in Dominion's market area warrant an increase in funding. The increased risk
faced by customers, particularly low-income customers, under the application must be
mitigated in some manner. Increased weatherization funding is the best approach to
mitigating this risk and should be required.

In the case of Vectren's alternative rate proceeding, the PUCO recognized
that conservation and efficiency should be an integral part of natural gas policy and
that it may be appropriate to reconsider Vectren's level of support. App. 064. The
PUCO found that a conservation program should be funded by a $2,000,000
contribution from Vectren. The PUCO found that a net economic benefit may be
best ensured by directing the program to low-income consumers, the segment of the
population that is most sensitive to volatile prices and has the most inelastic
response to that volatility. In addition, the PUCO found that the reduced financial
risk to be accorded Vectren through its alternative regulation plan would be partially
accounted for through Vectren’s increased contribution to energy efficiency. App.
064. Thus, acknowledging the requirements of Ohio law, the PUCQ approved
Vectren's alternative regulation plan with increased funding for programs for low-
income consumers. In the Matter of the Application of Vectren Energy Delivery of
Ohio, Inc. for Approval pursuant to Revised Code 4929.11, of a Tariff to Recovery
Conservation Expenses and Decoupling Revenues Pursuant to Automatic
Adjustment Mechanisms and for Such Accounting Authority as May Be Required (o
Defer Such Expenses and Revenues for Future Recovery through Such Adjustment
Mechanisms, Case No. 05-1444-GA-UNC, Opinion and Order (September 13,

2006). App. 064.
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In contrast to Vectren, the PUCQ’s Opinion and Order in Dominion does
nothing to increase funding for low-income energy efficiency programs or any other
demand-side program. The PUCO noted the objections that the application did not
meet the requirements of R.C. §4905.70, which requires the PUCO to initiate
programs that will promote and encourage conservation of energy. Yet the PUCO
states that there is no requirement that conservation programs be implemented in
the context or as a condition of the approval of the exemption. App. 016, 129. The
PUCO does not explain how it intends to fulfill its mandate under R.C. §4905.70 to
initiate conservation programs. The PUCO does not explain in what proceeding or
by what process conservation programs may be initiated in conformance with the
statutory requirements of R.C. §4905.70. Dominion did not request an exemption
from R.C. §4905.70, but the PUCO unlawfully granted Dominion an exemption from
the requirements of R.C. §4805.70 anyway.

It is unlawful to dismantle the GCR process without addressing the problems
consumers may face under alternative reguiation or under an exemption. The
General Assembly intended that alternative regulation and exemptions from
regulation should occur only with protections and safeguards for consumers. R.C.
§§4929.02 and 4929.04. App. 133, 134. The PUCO is required pursuant to R.C.
§4929.02 to help alleviate and lessen the uncertainty associated with exemptions
from regulation. The PUCO unlawfully ignored the statutory requirements of R.C.
§§4929.02 and 4929.04 to encourage innovation and market access for cost-
effective supply and demand-side natural gas services and goods. App. 134.. The

PUCO also unlawfully ignored the statutory requirement at R.C. §4805.70 to initiate
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énergy conservation programs. The PUCO should have required the inclusion of
demand-side options and conservation programs, including low-income
weatherization and energy efficiency programs, in its orders exempting Dominion

from regulation.

IV.  CONCLUSION

Dominion failed to file an application for exemption from regulation or for
alternative regulation, but the PUCO called what was filed an application for
exemption and then approved the insufficient application that Dominion filed.
Dominion will now be exempt from regulation under R.C. §4905.302 without having
met any of the statutory or procedural requirements to merit such an exemption.
While the PUCO may waive the procedural requirements upon application by the
utility, the statutory requirements may not be waived. R.C. §4929.04 requires a
strong showing by an applicant seeking exemption, including a showing that the
applicant is in compliance with the policy of the state of Ohio set forth at R.C.
§4928.02. Dominion made no such showing, and the PUCO did not require it.
Therefore, the PUCO’s approval of Dominion’s application violated R.C. §§4929.04
and 4929.02.

In addition, Dominion did not meet its burden of proving its case for an
exemption, as explicitly required by R.C. §4929.04(C). The exemption was granted
without any affirmative evidence or action on Dominion’s part to meet the statutory
requirements for such an exemption. Dominion failed to demonstrate that it is in

compliance with state policy set forth at R.C. §4929.02, as required by a successful
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applicant for an exemption pursuant to R.C. §4929.04. Dominion also did not show
that its application wili enhance competition. Therefore, the PUCQO’s approval of
Dominion’s application violated R.C. §4929.04(C).

Finally, Dominion’s application does nothing to encourage demand-side
service options as required by R.C. §4929.04(A)(2) and nothing to initiate
conservation and energy efficiency programs as required by R.C. §4905.70.
Therefore, the PUCO’s approval of Dominion’s application violated R.C.
§§4929.04(A)(2) and 4805.70.

In sum, the PUCQO’s approval of Dominion’s application was unlawful and
unreasonable. The approval violated R.C. §§4929.02, 4929.04, 4929.05 and R.C.
§4905.70. The PUCO has no authority to ignore the requirements of Ohio law.
Canfon Storage and Transfer Co. v. Pub. Util. Comm. (1995), 72 Ohio $t.3d 1; Pike
Natural Gas Co. v. Pub. Util. Comm. (1981), 68 Ohio St.2d 181.

Wherefore, OPAE respectfully requests that the Court reverse and remand
the PUCO’s orders in this case approving the exemption of Dominion from regulation
pursuant to R.C. §4929.04. The Court should find that the exemption should be
denied or, in the alternative, that, on remand, the PUCO order Dominion to conform
its application to the requirements of R.C. §§4929.02, 4929.04, 4929.05 and

4905.70.
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