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STATEMENT OF FACTS AND BACKGROUND

In 1999, Ohio became the twenty-fourth state to enact legislation to restructure regulation

of the electric utility industry in favor of reforms that were hoped to unlock the dynamic forces

of effective competition and provide customers with lower prices, better service and the benefits

of innovation. The legislative effort is embodied in Amended Substitute Senate Bill 3 ("SB 3")

which, among other things, added Chapter 4928 to the Ohio Revised Code ("R.C.").

In very general terms, SB 3 required the separation of the generation, transmission and

distribution functions into separate unbundled service components, declared the generation

function to be a competitive service,i classified the remaining service components as

noncompetitive services subject to traditional, cost-based regulation by the Public Utilities

Commission of Ohio ("PUCO" or "Commission"), and set in motion a process by which the

competitive generation service provided by incumbent electric distribution utilities ("EDUs")

would eventually be available to customers at a market-based price after a transition period

dubbed the market development period ("MDP").

The General Assembly injected some safeguards into SB 3, including, among other

things, provisions to ensure that consumers will continue to have access to a reliable supply of

electricity after the MDP.2 The supply assurance is accomplished by imposing on the EDU a

1 As explained below, the distinction between competitive and noncompetitive electric services
has fundamental significance in terms of the scope and nature of the PUCO's authority and how
the PUCO must proceed to put itself in the position to lawfully exercise its delegated authority.

2 For example, R.C. 4928.06(B) provides the PUCO with the authority to ensure compensatory,
fair and nondiscriminatory prices and service terms and conditions if the PUCO determines that
there is a decline or loss of effective competition; R.C. 4928.06(E)(2) gives the PUCO the
authority to intervene (beginning the first year after the end of a utility's MDP) to "... take such
measures within a transmission constrained area ... as are necessary to ensure that retail electric
generation service is provided at reasonable rates within the area." R.C. 4928.06(A) also

(C21872:3) I



"default supplier" obligation to supply the "competitive service" (currently generation service in

the case of electricity) required by customers. This obligation is often called the provider of last

resort or "POLR" obligation, but it is designated as the standard service offer ("SSO") in SB 3

and more specifically in R.C. 4928.14 3

As the Court knows from the many appeals involving rate stabilization plans ("RSP")

that have been approved by the PUCO,4 the actual results of electricity restructuring have been

very different than the expectations that existed in 1999. When it became evident that the

electric market had not developed as anticipated relative to the expectations embodied in Ohio's

provides the PUCO with broad authority to adopt rules to carry out the provisions of R.C.
Chapter 4928. (IEU-Ohio App. at 404).

3 POLR and SSO are not separate and distinct obligations of an EDU. The PUCO describes
"POLR" in conjunction with rules adopted by the PUCO to address the SSO obligation:

Standard service offer is the provision of a market-based variable-rate firm
generation service offered by the EDU as the provider of last resort.

Provider of last resort is the statutory responsibility of the EDU to provide
electric supply service to its customers on a comparable and nondiscriminatory
basis within its certified territory. This responsibility may be fulfilled by the
EDU providing standard service offer and by providing all other retail electric
services necessary to maintain essential electric service to consumers.

Rule 4901:1-35-03, Appendix A, Ohio Administrative Code ("O.A.C.") (JEU-Ohio App. at
412).

4 See, among others, Constellation NewEnergy v. Pub. Util. Comm, 104 Ohio St.3d 530, 2004-
Ohio-6767 (2004) (hereinafter "Constellation") (The Dayton Power & Light Company or
"DP&L"); Ohio Consumers' Counsel v. Pub. Util. Comm., 109 Ohio St.3d 328, 2006-Ohio-21 10
(2006) (the FirstEnergy Companies); and Ohio Consumers' Counsel v. Pub. Util. Comm., Ohio
Supreme Court Docket No. 2005-0518 (Cincinnati Gas & Electric Company or "CG&E").

(C21872:3) 2



electric restructuring legislation,5 the PUCO issued an Entry on September 2, 2003 encouraging

EDUs to file plans that would stabilize rates for Ohio consumers and avoid rate shock that could

result from subjecting customers to volatile and unreasonable rates at the end of their MDPs

ending on December 31, 2005.6

On February 9, 2004, the Ohio operating companies of American Electric Power

("AEP"), Ohio Power Company ("OPCo") and Columbus Southern Power ("CSP") (collectively

referred to as AEP), filed an application to establish an RSP to be effective after the end of the

MDP, and to secure certain accounting authorizations.7 As with the other RSP proceedings

before the PUCO, during AEP's RSP proceeding, the mismatch between electric restructuring

expectations and actual results became most visible in the contests over how the PUCO should

5 The mismatch between expectations and actual conditions was not anticipated by the General
Assembly when SB 3 was enacted and is not unique to Ohio. See In The Matter Concerning
Whether There Is A Sufficient Degree Of Competition Such That The Elimination Of Default
Service Will Not Be Contrary To The Public Interest, Commonwealth of Virginia State
Corporation Commission, Case No. PUE-2006-00001, Final Order (May 17, 2006); Rebecca
Smith, States Seek Ways to Curb Surging Electricity Bills, Wall St. J., February 28, 2006 at A- 1;
and, Andrew A. Green, Black Caucus Unveils Plan for Electric Rates, Balt. Sun, May 25, 2006
at 5.B. (IEU-Ohio App. at 364, 452, and 413, respectively).

6 In the Matter of the Continuation of the Rate Freeze and Extension of the Market Development
Period for The Dayton Power & Light Company, PUCO Case No. 02-2779-EL-ATA et al.,
Opinion and Order at 29 (September 2, 2003). (IEU-Ohio App. at 287).

? In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Approval of a Post-Market Development Period Rate Stabilization Plan, PUCO
Case No. 04-169-EL-UNC (hereinafter "AEP RSP"), Columbus Southern Power Company's and
Ohio Power Company's Application for Approval of a Post Market Development Period Rate
Stabilization Plan (February 9, 2004) (hereinafter "AEP RSP Application"), Opinion and Order
(January 26, 2005) (hereinafter, "AEP RSP Order"), affd Entry on Rehearing (March 23, 2005),
remanded in Ohio Consumers' Counsel v. Pub. Util., 109 Ohio St.3d 511 (2006). (IEU-Ohio
App. at 99).

{c21s72:3} 3



establish POLR or SSO prices after the MDP (ending December 21, 2005). Nonetheless, on

January 26, 2005, the PUCO issued the AEP RSP Order adopting CSP's and OPCo's RSP.8

Towards the end of the AEP RSP Order, the PUCO said:

As noted earlier in this Order, AEP will be held forth as the POLR [provider of
last resort] to consumers who either fail to choose an altemative supplier or who
choose to return to AEP's system after taking service from another energy
company. Consistent with Ohio law, the POLR designation places expectations
upon EDUs [electric distribution utilities]; the companies must have sufficient
capacity to meet unanticipated demand. Additionally, the Commission is among
many state agencies that have been charged by the Governor to enhance the
business climate in Ohio as it competes on a regional, national, and global basis
for economic development projects. One of the Commission's roles in this
endeavor has been to focus on reliable energy. We believe that, consistent with
Section 4928.02, Revised Code, Ohio consumers are entitled to a future secure in
the knowledge that electricity will be available at competitive prices. We also
feel strongly that electric generators of the future should be both environment-
friendly and capable of taking advantage of Ohio's vast fuel resources. With the
recognition that new technologies must be forthcoming to replace the utilities'
aging generation fleet, we urge AEP to move forward with a plan to construct an
integrated gasification combined-cycle (IGCC) facility in Ohio. AEP should
engage the Ohio Power Siting Board in pursuit of such a plant. We are
encouraged by emerging information that suggests that IGCC technology will be
economically attractive. It is worth noting that the Commission is exploring
regulatory mechanisms by which utilities, ^iven their POLR responsibilities,
might recover the costs of these new facilities.

The above quote from the PUCO's RSP Order for OPCo and CSP was an odd part of the

PUCO's Order since the issues in the case did not include questions about how the cost of new

generating plants might be recovered and because the RSP proceeding was initiated to manage

risks created by Ohio's electric restructuring law which specifies the use of a market-based price

$ AEP RSP Order. (IEU-Ohio App. at 219). Industrial Energy Users-Ohio C'IEU-Ohio") has
generally supported the PUCO's RSP efforts. However, as discussed further herein, IEU-Ohio
did not support AEP's RSP.

9 AEP RSP Order at 37-38 (emphasis added). (IEU-Ohio App. at 255).

(C21872:3)



for POLR service.10 In fact, during CSP's and OPCo's RSP case, IEU-Ohio urged the PUCO to

reject an automatic, annual POLR rate escalation feature proposed by CSP and OPCo, a feature

that worked to escalate POLR prices annually by a specified percentage during the period 2006

through 2008. IEU-Ohio argued that the PUCO ought to at least consider the underlying cost of

providing the POLR service prior to enabling any increases and that the automatic increases

themselves work against customers' interest in rate stability. IEU-Ohio based its argument on

the view that the PUCO's rate stabilization criteria, as well as statutory requirements, permitted

the PUCO to consider the underlying costs and financial results for the utility (reflected in the

return on common equity) to determine what, if any, increases were required to produce "just

and reasonable" rates after the MDP. " IEU-Ohio also observed that resorting to an examination

of the underlying cost-of-service was warranted because all parties in the case acknowledged that

the market had not developed as anticipated and, thus, it was not possible to evaluate the

proposed automatic increase proposal against a market-based benchmark. In response to

IEU-Ohio's position and arguments, CSP and OPCo argued that Ohio law precludes the PUCO

10 The PUCO's IGCC-related encouragement was also odd because the AEP RSP Order also
accepted the OPCo and CSP recommendation that the PUCO conduct a proceeding to determine
the "manner in which electric generation service should be provided to the companies' customers
after the RSP and report the results to the legislature by December 31, 2005." AEP RSP Order at
34. (IEU-Ohio App. at 252). The PUCO commenced no such proceeding and made no such
report to the General Assembly. Moving the discussion to Ohio's General Assembly was also
something that was encouraged by the General Assembly. See Report to the House of
Representatives by the House Select Committee to Study Ohio's Energy Policy at 3 (October 15,
2003). (IEU-Ohio App. at 459).

11 R.C. 4928.14 commands the PUCO to look to R.C. 4909.18 to implement its market-based
pricing authority for POLR service. (IEU-Ohio App. at 406). R.C. 4909.18 and R.C. 4928.02
require that even market-based rates be reasonable. (IEU-Ohio App. at 398 and 402,
respectively).
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from considering the cost of providing service for purposes of establishing POLR prices. 12 The

PUCO resolved the contest as follows:

We also accept our staff's conclusion that the [automaticj percentage increases
are reasonable in magnitude. Many of the parties object to this provision because
they contend that AEP is already earning too much. However, these parties seem
to forget that, with the expiration of the MDP, generation rates are subject to the
market (not the Commission's traditional cost-of-service rate regulation) and that
the plan was an option that AEP voluntarily proposed. Section 4928.05(A)(1),
Revised Code. We make this observation to point out that, under the statutory
scheme, company earnings levels would not come into play for establishing
generation rates - market tolerances would otherwise dictate, just as AEP argued
(AEP Reply Br. 26-27). We are strongly committed to encouraging the
competitive market in AEP's service territories as it is the policy of this state, per
Section 4928.02, Revised Code. Given that commitment, we do not feel that the
earnings levels evidence or the cost-based analyses and arguments presented by
OEG, OCC, IEU-Ohio or LIA justify rejection of this provision.13

In any event and with repeated references to the PUCO's encouragement, OPCo and CSP

filed an application with the PUCO on March 18, 2005 to secure cost recovery assurances for a

12 OPCo and CSP stated:

IEU recognizes that § 4928.05(A), Ohio Rev. Code, states that prices for retail
electric generation service `shall not be subject to supervision or regulation by the
Commission.' (Id. at 25). It goes on to argue, however, that there is something
else in that statute that compels the conclusion that the Commission has the
authority to be sure that generation prices after the MDP are `just and reasonable.'
(Id.). Since `just and reasonable' is the standard associated with traditional cost-
of-service ratemaking it is apparent that IEU is headed toward its argument that
post-MDP generation prices must be set on cost-of-service principles. The
remainder of § 4928.05(A), Ohio Rev. Code, concerns electric cooperatives and
non-competitive services. There is nothing in this section or the remainder of
Chapter 4928, Ohio Rev. Code, that slips in the `just and reasonable' standard for
generation prices.

AEP RSP, Columbus Southern Power Company's and Ohio Power Company's Reply Post-
Hearing Brief at 7(7uly 30, 2004) (hereinafter "AEP RSP Reply Brief'). (IEU-Ohio App. at
123).

13 AEP RSP Order at 18. (IEU-Ohio App. at 236).
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hypothetical IGCC electric generating plant.14 The IGCC Application separated the cost

recovery assurance request into three phases.15

On April 19, 2005, the PUCO set a procedural schedule to consider AEP's IGCC

Application,16 which was strongly contested on procedural, substantive, legal and factual grounds

by numerous parties representing residential, connnercial and industrial customers, as well as

other parties interested in building electric generating plants in Ohio, marketers and aggregators.

There was no settlement submitted to or considered by the PUCO to resolve the issues raised by

the IGCC Application.

14 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Recover Costs Associated with the Ultimate Construction and
Operation of an Integrated Gasification Combined Cycle Generating Facility, PUCO Case No.
05-376-EL-UNC (hereinafter "IGCC Proceeding"), Application (March 18, 2005) (hereinafter
"IGCC Application"). (IEU Supp. at 1). CSP and OPCo filed the Application under
R.C. 4928.14 and 4928.35(D). (IEU-Ohio App. at 406, 407). R.C. 4928.14 prescribes the
statutory requirements for EDUs regardirig the POLR or SSO that must be provided to customers
after the end of the MDP. (IEU-Ohio App. at 406).

15 The IGCC Application included a three-phased mechanism to recover IGCC-related costs,
including carrying costs, associated with designing, constructing and operating a hypothetical
IGCC facility. In Phase I, OPCo and CSP proposed to recover costs associated with pre-
construction from before February 2005 up to the point that a lump sum, turnkey Engineering,
Procurement, and Construction ("EPC") contract is executed. As proposed, the Phase I costs
included: (1) the costs to conduct scoping studies on the definition of the configuration of the
proposed plant, indicative cost estimates and a high level project schedule; (2) a Front End
Engineering and Design ("FEED") process which is a more detailed engineering and design of
the hypothetical plant; (3) intemal costs for environmental permitting; and, (4) intemal costs for
overall project management. IGCC Application at 6-7. (IEU-Ohio Supp. at 6-7). As proposed,
the Phase I costs were recoverable through a generation rate surcharge applied to the SSO rate
schedules authorized by the PUCO in the AEP RSP Order. IGCC Application at 6. (IEU-Ohio
Supp at 6).

16 IGCC Proceeding, Entry at 1-2 (April 19, 2005). (IEU-Ohio App. at 34-35).
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On May 26, 2005, the PUCO scheduled local public hearings on the proposal and also

directed CSP and OPCo to file a proposed fonn of legal notice of the public hearings.17 After

CSP and OPCo filed a rather uninfonnative proposed form of legal notice on June 8, 2005,18

IEU-Ohio objected on the grounds that the notice did not comply with R.C. Chapter 4909 and

Rule 4901-7-01, O.A.C., Appendix A, Chapter II, Section B(7), which requires the legal notice

in a rate case to fully disclose the substance of the application and certain additional information

that was not in CSP's and OPCo's proposed notice.19 IEU-Ohio also asserted that the proposed

notice failed to provide customers with enough information so that customers might appreciate

the potential costs, benefits and risks presented by OPCo's and CSP's cost recovery assurances

request 20

17 IGCC Proceeding, Entry at 2 (May 26, 2005). (IEU-Ohio App. at 56).

18 The entire substantive content of AEP's proposed Notice of Public Hearings is set forth below:

The Public Utilities Commission of Ohio has set for public hearing Case No.
05-376-EL-UNC to review the recovery of costs associated with the construction
and ultimate operation of an Integrated Gasification Combined Cycle Electric
Generating facility for Columbus Southern Power Company and Ohio Power
Company. The Commission has scheduled hearings regarding this subject to be
held on the following dates and at the following times:

(dates and times omitted).

IGCC Proceeding, Columbus Southern Power Company's and Ohio Power Company's Proposed
Notice for Public Hearings at 1(June 8, 2005) (emphasis added). (IEU-Ohio Supp. at 60).

191GCC Proceeding, Entry at 1-2 (June 30, 2005). (IEU-Ohio App. at 78-79).

20 Id. As indicated above, AEP's IGCC Application was filed pursuant to R.C. 4928.14, which
states that applications to establish a market-based standard service offer shall be processed by
the PUCO pursuant to the PUCO's jurisdiction as set out in R.C. 4909.18. (IEU-Ohio App. at
406). R.C. 4909.18 contains two procedural tracks. One track is for applications to increase
rates and this track triggers compliance with R.C. 4909.19, which includes specific notice
requirements, a hearing, a PUCO Staff investigation and report, an opportunity to file objections
to the Staff report, an examination of the reasonableness of the utilities' existing revenues as
commanded by R.C. 4909.15, and other requirements that the PUCO must meet to authorize a
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On June 21, 2005, CSP and OPCo responded to IEU-Ohio's objections claiming that its

IGCC Application was not a traditional rate case proceeding subject to Rule 4901-7-01, O.A.C.

or R.C. Chapter 4909.2" AEP advised the PUCO that it is "... required to make a standard

service offer available to all customers within the companies' service territory after the end of

the market development periods."ZZ

The PUCO rejected IEU-Ohio's objections and accepted AEP's assertion that the IGCC

Application did not involve traditional cost-based regulation to which the requirements of Rule

4901-7-01, O.A.C., are applicable.23 Thus, from the very beginning of the IGCC Proceeding, the

PUCO made it clear that: (1) the proposal to increase rates based on the costs of a hypothetical

IGCC generating plant was not being entertained by the PUCO as a traditional application to

increase rates based on the underlying allowable costs of providing utility service; and, (2) the

PUCO would not follow the procedural and substantive requirements in R.C. Chapter 4909-

requirements that must be followed in the case of applications to increase rates for a

noncompetitive service.

The hearing on AEP's IGCC Application was completed on August 16, 2005, and the

evidentiary record was completed when late-filed exhibits were entered into the record by an

Attomey Examiner Entry dated September 7, 2005. IEU-Ohio and other parties submitted Initial

utility to increase rates and charges. (IEU-Ohio App. at 398). The other track in R.C. 4909.18
gives the PUCO procedural flexibility in cases where an application is not for an increase in
rates. Id.

21 IGCC Proceeding, Entry at 2-3 (June 30,2005). (IEU-Ohio App. at 79-80).

ZZ Id. at 2.

23 Id. at 3. (IEU-Ohio App. at 80). The PUCO did direct CSP and OPCo to make some minor
modifications to their proposed legal notice. Id.
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and Reply Briefs on September 20, 2005 and October 11, 2005, respectively. In their Briefs,

IEU-Ohio and other parties advised the PUCO that the IGCC proposal was unlawful (in addition

to being unfair and unreasonable) because, among other reasons, SB 3 removed the PUCO's

authority over the electric generating function and therefore cost recovery assurances were not

something the PUCO could entertain.

On April 10, 2006, the PUCO issued a confusing order that is being construed and

applied to provide CSP and OPCo with assured cost recovery of the research and development

costs associated with the non-existent and hypothetical IGCC generating plant,24 otherwise

described as the Phase I costs (estimated by AEP at about $24 million) over a period of twelve

months beginning on July 12, 2006.25 The PUCO's April 10, 2006 Order affirmatively

24 The PUCO concluded that the IGCC facility is necessary to ensure the long-tenn viability of
the distribution system and adequate capacity for AEP's POLR obligation despite the fact that
neither AEP nor any other party presented any evidence on the amount of generating capacity
that might be required by CSP and OPCo to supply their SSO requirements. IGCC Proceeding,
Tr. Vol. I at 101 (August 8, 2005). (IEU-Ohio Supp. at 139). In fact, while some of AEP's
witnesses indicated that AEP needs capacity to meet this load, the only need that was discussed
was a need for AEP-East, or the seven-state area served by all AEP's eastern operating
companies. Id at 278-279. (IEU-Ohio Supp. at 142-143).

25 IGCC Proceeding, Opinion and Order at 17-21 (April 10, 2006) ( hereinafter "April 10, 2006
Order"). (IEU-Ohio App. at 26-30). The PUCO's April 10, 2006 Order also implicitly
confirmed that AEP's evidence regarding the advantages of their hypothetical IGCC plant was
mostly missing evidence. In the April 10, 2006 Order, the PUCO directed CSP and OPCo to fill
in the blanks by addressing the following subjects: ( 1) Explain how the output of the proposed
facility would flow to the benefit of Ohio customers either through or despite any
interconnection or pooling agreements; (2) Provide a delineation of the means, including
transportation, through which Ohio coal would be used in the project; (3) Address the multiple
issues concerning the production and sale of by-products from an IGCC unit; (4) Provide a
determination, report and proposal of the companies' eligibility to obtain federal, state and other
funding and/or tax incentives available to construct, operate and maintain the proposed IGCC
facility which includes a list of potential funding sources considered and an explanation of
whether or not such sources of funding were pursued by the companies; and, (5) Provide the
companies' consideration and evaluation of potential investors in the proposed IGCC facility.
Id. at 21. (IEU-Ohio App. at 30).
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responding to AEP's request for cost recovery assurances (at least for Phase 1) bypassed the legal

and jurisdictional objections advanced by almost all the parties by magically attempting to

transform the generating costs for which AEP sought recovery assurances into costs for

something the PUCO labeled "distribution ancillary service.i26 The PUCO then classified this

newly discovered distribution service as a regulated and noncompetitive service in an attempt to

attach the PUCO's traditional regulatory jurisdiction to the service and disconnect it from the

"market-based" pricing requirements of SB 3. Of course, the PUCO's resort to magic rather than

the law of Ohio was the source of most of the errors that were asserted in the Applications for

Rehearing and were denied in the PUCO's June 28, 2006 Entry on Rehearing.Z7

On April 20, 2006, AEP filed proposed rate schedules designed to permit it to start to

prefund the Phase I costs effective June 1, 2006.28 On Apri121, 2006, IEU-Ohio filed objections

to the proposed rate schedules, noting the illegality of the PUCO's April 10, 2006 Order and

provisions in the proposed rates that require Ohio customers to pay the Phase I costs irrespective

of whether the hypothetical IGCC plant is built in Ohio, ever operates, or provides any output

26 Id. at 17. (IEU-Ohio App. at 26).

27 IGCC Proceeding, Entry on Rehearing (June 28, 2006) (hereinafter "Entry on Rehearing").
(IEU-Ohio App. at 58). The following parties filed Applications for Rehearing of the April 10,
2006 Order: IEU-Ohio, Ohio Energy Group ("OEG"), FirstEnergy Solutions ("FES"), The
Office of the Ohio Consumers' Counsel ("OCC"), and Direct Energy Services.

28 IGCC Proceeding, Columbus Southertt Power Company's and Ohio Power Company's
Compliance Tariff at 1-3 (April 20, 2006) (hereinafter "Compliance Tarif,f'). (IEU-Ohio Supp.
at 15-18).
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that is useful to Ohio customers.29 As a result of IEU-Ohio's objections to AEP's proposed rate

schedule, IEU-Ohio urged the PUCO to make the Phase I rate increases subject to refund.3o

On June 28, 2006, in an Entry on Rehearing the PUCO denied each of the Applications

for Rehearing31 and, in a separate Finding and Order, approved new generation service rate

schedules for CSP and OPCo that commenced the Phase I cost collection process, irrespective of

whether the IGCC generating plant is ever built in Ohio or ever operates to meet the needs of the

Ohio customers who will be required to prefund the Phase I costs.32 In fact, AEP indicated that it

is entitled to collect and keep the revenue it shall collect pursuant to the PUCO's April 10, 2006

Order regardless of whether any IGCC unit ever sees the light of an Ohio day.33

As a result of the PUCO's June 28 Finding and Order approving AEP's proposed rate

schedule, which increased the electric prices of AEP's Ohio customers by some $24 million for

29 IGCC Proceeding, Objections of the Industrial Energy Users-Ohio to the Tariff Filing by
Columbus Southern Power Company and Ohio Power Company at 1-3 (April 21, 2006).
(IEU-Ohio Supp. at 70-73).

30 Id. at 2. (IEU-Ohio Supp. at 72). As the United States Supreme Court observed, electricity is
inherently in interstate commerce. New York v. FERC, 535 U.S. 1, 7-8 (2002). Thus, the notion
that an electric generating plant built in Ohio produces electricity that stays in Ohio is a notion
that cannot be accepted as true without violating the law of physics. For this and other reasons,
the PUCO's April 10, 2006 Order requires AEP to, in the future at an undetermined time and
place, demonstrate how the output of an IGCC unit built in Ohio might actually inure to the
benefit of the Ohio customers that pay for the plant through the rate increases authorized by the
PUCO.

31 Entry on Rehearing at 17. (IEU-Ohio App. at 74).

32 IGCC Proceeding, Finding and Order at 2-3 (June 28, 2006) (hereinafter "June 28 Finding
and Order "). (IEU-Ohio App. at 76-77).

33 Compliance Tariffat 1-3. (IEU-Ohio Supp. at 15-18).
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Phase I cost recovery alone, IEU-Ohio filed a complaint with this Court.34 IEU-Ohio's

Complaint for Writ of Prohibition requested, among other things, that this Court prohibit the

PUCO from enabling AEP to bill and collect any rate increases authorized in the April 10, 2006

Order, June 28, 2006 Entry on Rehearing and June 28, 2006 Finding and Order.35 On

October 4, 2006, this Court issued a Merit Decision without Opinion granting the PUCO's

Motion to Dismiss IEU-Ohio's Writ of Prohibition.

In determining that CSP and OPCo may raise their electric prices to prefund the Phase I

costs of the hypothetical IGCC facility as a noncompetitive distribution service cost, the PUCO

shifted the hypothetical generating facility out of the competitive service, market-based regime

and into a utility-friendly form of cost-based and PUCO-invented pricing attached to a service

which the PUCO declared, ipse dixit, to be noncompetitive.36 The practical result of this

selective shift37 from market-based generation is that OPCo's and CSP's Ohio customers are

34 State of Ohio ex. ReL Industrial Energy Users-Ohio v. Pub. Util. Comm., Ohio Supreme Court
Docket No. 2006-1257, Complaint for Writ of Prohibition (June 29, 2006).

ss Id.

36 It should be noted that in proceedings before the Ohio Power Siting Board ("OPSB"), SB 3
removed the obligation to demonstrate the basis of need for generation plants that meet the
definition of a major utility facility as defined in Rule 4906-1-01(K), O.A.C., inasmuch as SB 3
made generation a competitive service subject to market forces. See R.C. 4906.10(A).
(IEU-Ohio App. at 392). CSP and OPCo filed an application with the OPSB for siting and
construction of a proposed IGCC facility asserting the right to do so without any demonstration
of need. Thus, before the OPSB, CSP and OPCo are claiming that the PUCO's functional
classification of the IGCC plant as related to noncompetitive service is irrelevant. In the Matter
of the Application of Columbus Southern Power Company and Ohio Power Company for a
Certificate of Environmental Compatibility and Public Need for the Great Bend IGCC Project in
Meigs County, Ohio, PUCO Case No. 06-30-EL-BGN, Application (March 24, 2006).
(IEU-Ohio App. at 87).

37 The PUCO's shift only applied to the hypothetical IGCC plant and not other existing
generating stations that are currently providing the distribution ancillary service.
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exposed to higher electric prices now and in the future by being required to pay annually

escalating "market-based" prices for the electricity CSP and OPCo supply from their older, lower

cost, electric generating plants through 2008 and, at the same time, involuntarily prefunding and

underwriting CSP's and OPCo's research and development costs for a hypothetical IGCC plant.

In other words, the PUCO jettisoned R.C. Chapters 4909 and 4928 and wrote a new law that

works to introduce a worse form of the old regulatory compact back into the customer-utility

relationship but only when the new law works to the disadvantage of CSP's and OPCo's Ohio

customers. The PUCO has gone where no agency of state govermnent is allowed to go.

The PUCO's attempt to justify the rate increase and Phase I cost recovery granted to CSP

and OPCo renders the PUCO's Order internally confusing and fundamentally inconsistent with

the PUCO's prior rulings. The PUCO's performance consists of twists and turns to evade

substantive statutory obligations, the PUCO's rules, the PUCO's conclusions in previous

proceedings, the PUCO's duty to engage in reasoned decision-making, the PUCO's obligation to

resolve contested issues based on the record evidence (rather than inventing a means to its

preferred end) and the PUCO's obligation to clearly explain how it reached its conclusions38 that

are unreasonable and unlawful on their face. In response to issues raised by the parties, the

PUCO offered unsupported conclusions39 that violate the law, the PUCO's precedent, the

PUCO's rules and the objectives that the General Assembly set down in R.C. 4928.02.

38 R.C. 4903.09. (IEU-Ohio App. at 390).

39 When the PUCO reports conclusions but not the underlying proof, it violates due process
requirements and condemns parties to outcomes without the benefit of a fair trial. A fair trial is
assured to every litigant by the Fourteenth Amendment of the United States Constitution. The
United States Supreme Court has held that, "There can be no compromise on the footing of
convenience or expediency, or because of a natural desire to be rid of harassing delay, when that
minimal requirement has been neglected or ignored." Ohio Bell Tel. Co. v Comm'n., 301 U.S.
292, 304 (1937).

{c218723} 14



For the reasons described herein, the PUCO's decision to authorize recovery of Phase I

costs is unreasonable and unlawful. As such, this Court should remand this proceeding to the

PUCO with instructions to con•ect the errors described herein. Under the facts and

circumstances presented in this case, the Court should also find that AEP's customers must be

made whole and direct the PUCO to order AEP to refund the rate increase that the PUCO

illegally authorized.

ARGUMENT

PROPOSITION OF LAW I:

THE PUCO UNREASONABLY AND UNLAWFULLY ERRED BY
AUTHORIZING AEP TO INCREASE RATES BY $23.7 MILLION (AS
ESTIMATED BY AEP) WITHOUT ADHERING TO R.C. 4909.15, 4909.18, AND
4909.19.

The PUCO held that cost-based pricing for the hypothetical IGCC facility is appropriate

because the distribution ancillary function does not fall within the category of competitive

services listed in R.C. 4928.01(B), 4928.03 and 4928.05(A) 40 According to the PUCO, as a

distribution ancillary service, the cost recovery authorized is subject to traditional Commission

regulation.41 Assuming that the PUCO is correct, its authority to increase rates is tied to the

traditional ratemaking requirements set forth in R.C. Chapter 4909.42 Nonetheless, the PUCO

approved recovery of Phase I costs despite the fact that AEP's IGCC Application and the process

the PUCO followed in response to such IGCC Application failed to meet the requirements of

R.C. 4909.18, 4909.19 and 4909.15.

40 April 10, 2006 Order at 17. (IEU-Ohio App. at 26).

41 Id.

42 R.C. 4909.18 and 4909.19 set forth the process that must be followed in the case of
applications to increase rates. (IEU-Ohio App. at 398 and 400, respectively).
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R.C. 4909.18 sets forth the procedures and requirements for applications to increase rates

for noncompetitive services:

Any public utility desiring to establish any rate, joint rate, toll, classification,
charge, or rental, or to modify, amend, change, increase, or reduce any existing
rate, joint rate, toll, classification, charge, or rental, or any regulation or practice
affecting the same, shall file a written application with the public utilities
commission.

If the Commission determines that said application is for an increase in any rate,
joint rate, toll, classification, charge, or rental there shall also, unless otherwise
ordered by the commission, be filed with the application in duplicate the
following exhibits:

(A) A report of its property used and useful in rendering the service refen•ed
to in such application, as provided in Section 4909.05 of the Revised
Code;

(B) A complete operating statement of its last fiscal year, showing in detail all
its receipts, revenues, and incomes from all sources, all of its operating
costs and other expenditures, and any analysis such public utility deems
applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application
filed;

(D) A statement of the financial condition summarizing assets, liabilities and
net worth;

(E) A proposed notice for newspaper publication fully disclosing the
substance of the application. The notice shall prominently state that any
person, firm, corporation, or association may file, pursuant to section
4909.19 of the Revised Code, an objection to such increase which may
allege that such application contains proposals that are unjust and
discriminatory or unreasonable. The notice shall further include the
average percentage increase in rate that a representative industrial,
commercial, and residential customer will bear should the increase be
granted in full;

(F) Such other information as the commission may require in its discretion.43

The PUCO increased rates for a noncompetitive service to permit recovery of the Phase I

costs despite the fact that AEP's IGCC Application failed to address a single element of

43 R.C. 4909.18. (IEU-Ohio App. at 398).
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R.C. 4909.18 4° For example, R.C. 4909.15(A) requires that any rate base property be used and

useful before its cost is eligible for recovery in rates45 for noncompetitive service and R.C.

4909.18(A) requires the EDU to file a report of the utility's property used and useful in rendering

the service referred to in such application. No such report was filed with the PUCO and the

PUCO neither conducted an investigation nor subsequently issued a report of the facts set forth

44 In fact, in AEP's RSP case, AEP discussed why cost-of-service considerations were illegal
under Ohio's statutory scheme for establishing generation service prices:

S.B. 3 eliminates cost-based regulation of utilities' SSO generation service rates
and, in its place, calls for market-based prices. The deregulation of retail
generation service and change in pricing from a cost-of-service approach to a
market basis is evident throughout S.B. 3. It is highlighted by §4928.14 (A), Ohio
Rev. Code, which specifically calls for market-based prices for the utility's
default generation service after the MDP; §4928.05, Ohio Rev. Code, which
specifically states that competitive retail electric services, which includes
generation service, shall not be subject to supervision or regulation by the
Commission; §4928.16 (E), Ohio Rev. Code, which exempts from Commission
regulation the utility's sale of its generation assets; and §4928.38, Ohio Rev.
Code, which admonishes that, once the MDP is over, `the utility shall be fully on
its own in the competitive market'.

AEP RSP Reply Brief at 21 (July 30, 2004). (IEU-Ohio App. at 137). The PUCO adopted
AEP's position in the AEP RSP Order.

45 R.C. 4909.15(A) states that the PUCO, when fixing and determining just and reasonable rates,
shall determine:

(1) The valuation as of the date certain of the property of the public utility used
and useful in rendering the public utility service for which rates are to be fixed
and determined. The valuation so determined shall be the total value as set forth
in division (J) of section 4909.05 of the Revised Code, and a reasonable
allowance for materials and supplies and cash working capital, as determined by
the commission.

The commission, in its discretion, may include in the valuation a reasonable
allowance for construction work in progress but, in no event, may such an
allowance be made by the commission until it has determined that the particular
construction project is at least seventy-five per cent complete.

R.C. 4905.15(A). (IEU-Ohio App. at 391).
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in the application, pursuant to the requirements set forth in R.C. 4909.19. Of course, meeting

these requirements would be impossible as the hypothetical IGCC facility has yet to be designed,

let alone constructed and is, therefore, not capable of being either used or useful. Moreover, the

PUCO's April 10, 2006 Order bypassed any showing that AEP's rates for noncompetitive

services are inadequate to provide a reasonable return.46

The PUCO's classification of AEP's proposal as involving a noncompetitive distribution

service required the PUCO to subject AEP's IGCC Application to traditional regulation and the

traditional requirements associated with applications for rate increases.

After it declared that it has the authority to increase rates for a noncompetitive service so

as to assure recovery of costs that EDUs incur in their positions as the providers of last resort

without adhering to the ratemaking rules in R.C. Chapter 4909, the PUCO then manufactured

legal support for its position by citing Constellation.47 But the PUCO ignored the fact that the

46 See R.C. 4909.15(D). (JEU-Ohio App. at 391).

47 Aprf110, 2006 Order at 18. (IEU-Ohio App. at 27). The PUCO stated:

As was the case in the rate stabilization surcharge addressed in Constellation
NewEnergy, the costs of the IGCC plant are costs that the Companies will incur
in their position as POLR; they are costs that will be incurred to assist them in
meeting their POLR obligation to all consumers in their certified territory; they
are costs the recovery of which can be assured through the recovery mechanism
that the IGCC Cost Recovery and Adjustment Factors provide; and the existence
of these costs makes it reasonable to recover them through a POLR cost recovery
mechanism that applies to all customers. Therefore, the Companies' proposed
mechanism for assuring recovery of the IGCC plant's costs is comparable to the
Rate Stabilization Surcharge that the Ohio Supreme Court confirmed when it
affirmed the Commission decision in Constellation NewEnergy, supra. It is also
comparable to the POLR charges that the Commission approved in the
Companies' RSP Order, supra, at 27, 29, and 37. We find that this Conunission
has the authority to approve a mechanism that grants recovery of the costs of the
IGCC plant.

Id.
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$23.7 million in research and development costs that it has directed AEP's Ohio customers to

pay have nothing to do with any service that these customers are currently receiving and no

necessary connection to any service that these customers will receive in the future. The Apri110,

2006 Order does not say (because it could not) that payment by AEP's Ohio customers of some

$23.7 million for Phase I costs is required to provide AEP with fair, just and reasonable

compensation for providing competitive POLR service, some noncompetitive ancillary service or

any other type of service. In addition, the PUCO's decision clearly states that the $23.7 million

is related to a utility's obligation to provide noncompetitive ancillary services,48 a subject not

addressed by Constellation. Accordingly, the Phase I costs authorized for recovery are not

analogous to those authorized in Constellation, and Constellation does not provide any authority

for the PUCO to grant a rate increase for a noncompetitive service without following the law.

The PUCO's designation of AEP's proposal as a distribution ancillary service subjected

AEP's IGCC Application for cost recovery to traditional regulation and the traditional

requirements associated with applications for rate increases. However, because the PUCO

authorized a rate increase without subjecting AEP's IGCC Application to the requirements of

R.C. Chapter 4909, the PUCO exceeded its authority. Accordingly, this Court should find that

the PUCO's rate increase authorization violated the law of Ohio and reflects a substantial

disregard for the duties imposed on the PUCO by the General Assembly. Under the facts and

circumstances presented in this case, the Court should also find that AEP's customers must be

48 April 10, 2006 Order at 17. (IEU-Ohio App. at 26). The PUCO states that it will "establish
AEP's SSO in accordance with the market-based standard of Section 4928.14, Revised Code,
independent from the cost- recovery mechanism that the Companies have proposed for the IGCC
plant...." and that the IGCC Application is "about providing the distribution ancillary services."
Id.
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made whole and direct the PUCO to direct a refund of the rate increase that the PUCO illegally

authorized.

PROPOSITION OF LAW H:

THE PUCO UNREASONABLY AND UNLAWFULLY ERRED BY
AUTHORIZING AEP TO INCREASE RATES BY $23.7 MILLION (AS
ESTIMATED BY AEP) IN VIOLATION OF THE DISTRIBUTION RATE
FREEZE APPROVED BY THE PUCO IN AEP'S RATE STABILIZATION PLAN
PROCEEDING, PUCO CASE NO. 04-169-EL-UNC.

In AEP's RSP Order, the PUCO noted that "[u]nder the RSP, AEP distribution rates and

charges in effect on December 31, 2005, would remain in effect through 2008 (except for the

universal service fund rider, energy efficiency fund rider, and certain cost-based charges such as

right-of-way charges)."49 Assuming the PUCO's fmding that the hypothetical IGCC facility and

AEP's proposal involve a noncompetitive distribution ancillary service is correct, the authorized

cost recovery is unreasonable and unlawfal inasmuch as it violates the distribution rate freeze

established in AEP's RSP case.

While IEU-Ohio, the PUCO Staff and several other parties in the AEP RSP proceeding

urged the PUCO to conduct a distribution rate case, the PUCO disagreed, and explained that

"embarking on a rate proceeding at this point could run counter to our ultimate goals" of rate

stability and financial stability over the rate stabilization period.50 In addition, while AEP's RSP

provided for some exceptions to the distribution rate freeze, none of those exceptions include a

category that would allow for cost recovery of an IGCC plant or what the PUCO characterized as

49 AEP RSP Order at 22. (IEU-Ohio App. at 240).

so Id. at 23. (IEU-Ohio App. at 24I ).
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a distribution ancillary service.51 By allowing AEP to increase the distribution rates outside the

enumerated exceptions, the PUCO's Order violates the distribution rate freeze and makes the

PUCO's reason for adopting the freeze meaningless.

Particularly given that there is no way to determine whether Ohio customers will benefit

from the hypothetical IGCC plant if it is ever even constructed, the reasonableness of AEP's

request must also be considered in the context of the eaming levels the operating companies have

enjoyed. Specifically, in AEP's RSP proceeding, the record demonstrated that CSP "... earned

17.9%, 18.9% and 24.4% returns on common equity in 2003, 2002 and 2001, respectively," and

that OP "... earned 16.8%, 16.4"/o and 12.9% returns on common equity in 2003, 2002 and 2001,

respectively."52 AEP's RSP case record also demonstrated that the achieved equity returns of

CSP and OPCo are higher than the PUCO would likely set as a reasonable return on equity.s3

AEP's RSP case record also demonstrated that the automatic rate increases granted by the PUCO

will, in 2008, increase the earned returns to 22.66% and 24.38% for CSP and OPCo,

respectively.54

51 Under AEP's RSP, the frozen distribution charges could be adjusted in the event of an
emergency; changes in transmission/distribution allocations under the Federal Energy
Regulatory Commission's ("FERC") seven factor test; increased distribution-related expenses
due to changes in laws, rules, or regulations related to environmental requirements; security;
taxes; operation and management due to new requirements imposed by federal or state legislative
or regulatory bodies after March 31, 2004; major storm damage restoration; and to recover
certain deferred RTO adntinistrative costs. Id at 22. (IEU-Ohio App. at 240).

52 AEP RSP, Industrial Energy Users-Ohio's Post Hearing Brief at 29-30 (July 13, 2004) (citing
OEG Exhibit 2 at 5). (IEU-Ohio App. at 199-200).

53 Id. at 30 (citing Tr. Vol. IV at 161). (IEU-Ohio App. at 200).

54 Id. (citing OEG Exhibit 2 at 6).
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In response to arguments by several parties that the recovery of Phase I costs as

distribution ancillary services violates AEP's distribution rate freeze, the PUCO confusingly

stated:

Further, as we noted in the Order, the IGCC revenues collected through the
Phase I surcharge will be tracked and will offset additional generation increases
that the Companies would otherwise be permitted to request pursuant to the RSP
decisions. Accordingly, we find that our decision in this case is compatible with
our decision in AEP-Ohio's RSP case.ss

The PUCO's rationale that the authorization of the Phase I distribution ancillary service rate

increase does not violate a distribution rate freeze ordered in AEP's RSP case because AEP's

request for increases in generation rates may be offset in a future proceeding is illogical and is

not responsive to the asserted defect.

Because the PUCO unreasonably and unlawfully erred by authorizing AEP to increase

rates by $23.7 million (as estimated by AEP) in violation of the distribution rate freeze approved

by the PUCO in AEP's RSP Proceeding, this Court should remand the proceeding to the PUCO

with instructions to correct the errors set forth herein. Moreover, for the reasons stated herein,

this Court should also find that AEP's customers must be made whole and direct the PUCO to

order AEP to refund the rate increase that the PUCO illegally authorized.

ss Entry on Rehearing at 12 (footnote omitted). (IEU-Ohio App. at 69). While the PUCO
indicated that it made clear that the Phase I costs would offset generation revenues, the
discussion in the Order is inconclusive and limited to the following single sentence: "It should
be noted that the Companies have proposed that IGCC-related revenues collected through the
Phase I surcharge would be tracked so as to reduce the total of additional generation increases
that the Companies may request under the RSP." April 10, 2006 Order at 20. (IEU-Ohio App.
at 29).
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PROPOSITION OF LAW IH:

THE PUCO ERRED BY FAILING TO COMPLY WITH R.C. 4903.09.

R.C. 4903.09 requires the PUCO to file a written opinion setting forth the reasons

prompting the decisions arrived at, based upon findings of fact and record evidence. The

PUCO's decision fails to comply with R.C. 4903.09.

IEU-Ohio asserted (on rehearing) that the PUCO failed to provide the reasons for its

decision to allow AEP to increase rates to recover Phase I costs and thereby violated

R.C. 4903.09. IEU-Ohio also asserted that the PUCO's conclusions were not based upon

sufficient fact or proof.56 In response to this argument, the PUCO stated:

The Commission notes that the Order includes six pages of discussion of the
Commission's jurisdiction, including the views of the parties, and the
Commission's interpretation of the law. The Order includes three findings of fact
and conclusions of law that address the Commission's authority over distribution
ancillary services, an EDU's POLR obligation and the Commission's authority to
establish rates and charges. See findings 7-9 of the Order. Thus, we believe that
our Order complies with Section 4903.09, Revised Code, as explained in MCI
Telecommunications Corp.57

Simply summarizing the positions of other parties and asserting conclusions without

providing explanations or reasons as to how the conclusions were reached or upon what authority

they were based fails to satisfy the PUCO's statutory duties. The absence of suieh reasoning

violates R.C. 4903.09, which explicitly states:

In all contested cases heard by the public utilities commission, a complete record
of all of the proceedings shall be made, including a transcript of all testimony and
of all exhibits, and the commission shall file, with the records of such cases,
findings of fact and written opinions setting forth the reasons prompting the
decisions arrived at, based upon said findings of fact.

56 IGCC Proceeding, IEU-Ohio Application for Rehearing at 4 (May 8, 2006). (IEU-Ohio App.
at 41).

57 Entry on Rehearing at 8. (IEU-Ohio App. at 65).
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The Ohio Supreme Court has held that "strict compliance with the terms of R.C. 4903.09 is not

required. However, a conunission order must provide `sufficient detail, the facts in the record

upon which the order is based, and the reasoning followed by the PUCO in reaching its

conclusion."'58 The purpose of such a requirement is to enable the Ohio Supreme Court to

review the PUCO's orders without reading the voluminous records in PUCO cases to determine

whether the PUCO's actions were unlawful or unreasonable.59

While the Ohio Supreme Court has held that there is some flexibility in what constitutes

adequate factual support, it has maintained the essential necessity that "some factual support for

commission determinations must exist in the record, an obligation which the commission itself

has recognized in its orders."60 The Ohio Supreme Court has held that the PUCO abuses its

discretion if it renders an opinion without record support.61

58 Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87, 89 (1999) quoting MCI Telecommunications
Corp. v. Pub. Util. Comm. 32 Ohio St.3d 306, 312 (1987); see also Allnet Communications Serv.,
Inc. v. Pub. Util. Comm., 70 Ohio St.3d 202, 209 (1994).

59 Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87, 89 (1999) quoting MCI Telecommunications
Corp. v. Pub. Util. Comm. 32 Ohio St.3d 306, 312 (1987).

60 Id.; see e.g., In re Petition of Studer & Numerous Other Subscribers ofNeopolis Exchange of
ALLTEL Ohio, PUCO Case No. 88-481-TP-PEX, Entry on Rehearing at 2-3. (Sept. 6, 1990).

61 Id. at 90, citing Cleveland Electric Illum. Co. v. Pub. Util. Comm., 76 Ohio St.3d 163, 166
(1996); see also, Ideal Transportation Co. v. Pub. Util. Comm., 42 Ohio St.2d 195, syll. para I
(1975). Moreover, as the Ohio Supreme Court recognized, the United States Supreme Court has
previously reversed and remanded an Ohio Supreme Court decision that affirmed a PUCO order
directing the refund of rates collected by a telephone company that resulted from the PUCO's
conclusion that the value of the telephone company's property was to be established by "price
trends" which were not reflected in the evidence of record. Id. at 91, citing Ohio Bell Tel. Co. v.
Pub. Util. Comm. of Ohio, 301 U.S. 292 (1937), (hereinafter, "Ohio Bell"). The Ohio Supreme
Court explained that, "[o]n appeal Justice Cardozo a(hmonished the commission for conducting
an analysis of `price trends' based on `information secretly obtained and never yet disclosed,'
and for reporting its conclusion but not the underlying proofs." Id at 91-92, quoting Ohio Bell at
300.
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The PUCO failed to explain or provide its reasons for authorizing AEP to increase rates

to prefund recovery of the Phase I costs. The "Findings of Fact and Conclusions of Law" section

of the PUCO's April 10, 2006 Order contains ten numbered paragraphs followed by seven

ordering paragraphs62 None of the paragraphs connect the law and evidence in any way that is

capable of supporting the PUCO's authorization of an increase in AEP's rates as a result of costs

for a noncompetitive distribution ancillary service. The PUCO's discussion in the body of the

April 10, 2006 Order likewise does not provide any reasoning that will enable the PUCO's

jurisdiction to increase rates. The PUCO's April 10, 2006 Order simply mirrored a position

articulated for the first time by its Staff during the briefing phase of the proceeding and stamped

it with the PUCO's own approval, without conducting or displaying any analysis, reasoning, or

substantive facts upon which the PUCO relied to reach its conclusions.

As the PUCO failed to provide reasons for its conclusions in violation of R.C. 4909.03,

this Court should find that the order is unlawful and unreasonable.

PROPOSITION OF LAW IV:

THE PUCO'S ORDER IS UNREASONABLE, UNLAWFUL, ARBITRARY AND
CAPRICIOUS AS IT DISREGARDS PRIOR HOLDINGS AND THE
NECESSARY IMPLICATIONS OF THE ORDER AS IT MUST
COMPREHENSIVELY AND SYMMETRICALLY APPLY TO THE PUCO'S
RATEMAKING OBLIGATIONS.

This Court recently reaffirmed the standard of review of PUCO decisions:

R.C. 4903.13 provides that a PUCO order shall be reversed, vacated, or modified
by this court only when, upon consideration of the record, the court finds the
order to be unlawful or unreasonable." Constellation NewEnergy, Inc. v. Pub.
Util. Comm., 104 Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, ¶ 50. The
court will not reverse or modify a PUCO decision as to questions of fact if the

62 April 10, 2006 Order at 22-24. (IEU-Ohio App. at 31-33).
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decision was not manifestly against the weight of the evidence and was not so
clearly unsupported by the record as to show misapprehension, mistake, or
willful disregard of duty. Monongahela Power Co. v. Pub. Util. Comm., 104
Ohio St.3d 571, 2004-Ohio-6896, 820 N.E.2d 921, ¶ 29. The appellant bears the
burden of demonstrating that the PUCO's decision is against the manifest weight
of the evidence or is clearly unsupported by the record. Id.

Although the court has "complete and independent power of review as to all
questions of law" in appeals from the PUCO, Ohio Edison Co. v. Pub. Util.
Comm. (1997), 78 Ohio St.3d 466, 469, 678 N.E.2d 922, the court has explained
that it may rely on the expertise of a state agency like the PUCO in interpreting a
law where "highly specialized issues" are involved "and where agency expertise
would, therefore, be of assistance in discerning the presumed intent of our
General Assembly." Consumers' Counsel v. Pub. Util. Comm. (1979), 58 Ohio
St.2d 108, 110, 12 0.0.3d 115,388 N.E.2d 1370.63

Saying simply that the PUCO's decision is unlawful, unreasonable, manifestly against the

weight of the evidence and was so clearly unsupported by the record as to show

misapprehension, mistake, or willful disregard of duty would profoundly understate the Order's

disregard for the Revised Code, the PUCO's rules, prior PUCO decisions,64 the laws of physics,

common sense and Ohio customers. On its way to imposing what amounts to a tax on AEP's

Ohio customers to fund AEP's PUCO-encouraged preconstraction research, the PUCO's Order

ignored the duties established by the General Assembly. Through the April 10, 2006 Order and

without following the substantive requirements of R.C. 4909.15 or the procedural requirements

of R.C. 4909.18 and R.C. 4909.19, the PUCO increased rates for a noncompetitive service based

on hypothetical costs that are not tied to any used and useful property and may have no

connection to Ohio if such costs should ever be connected to any used and useful property.

63 Ohio Consumers' Counsel v. Pub. Util. Comm., 110 Ohio St.3d 394 at 396-397 (2006)
(emphasis added).

64 Specifically, the April 10, 2006 Order violates the AEP RSP Order. See pages 20-22 infra.
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The PUCO went on to find that the costs attributed to this hypothetical IGCC generating

plant are eligible for traditional regulation because the IGCC plant might provide a

noncompetitive ancillary service someday in the futare.65 The April 10, 2006 Order gave AEP

authority to increase rates and require Ohio customers to pay an extra $23.7 nrillion over a

twelve-month period.66 However, Ohio customers' obligation "... is not dependent on the

eventual construction and operation of the ... proposed IGCC facility.i67

The selectiveness of the PUCO's intellectual gymnastics is as troubling as the rate

increase-related consequences. The April 10, 2006 Order indicates that generation service is

required to maintain distribution service68 and that this ancillary type of generation service is not

a competitive service as defined by R.C. 4928.01.69 Of course, if this type of ancillary

6s Aprfl 10, 2006 Order at 17-18. (IEU-Ohio App. at 26-27).

66 Id at 20, 23. (IEU-Ohio App. at 29, 32).

67 IGCC Proceeding, Columbus Southern Power Company's and Ohio Power Company's
Response to Industrial Energy Users-Ohio's Objections to Tariff Filing at 2 (April 28, 2006)
(citing April 10, 2006 Order at 20). (IEU-Ohio Supp. at 65).

68 As IEU-Ohio explained in its Reply Brief beginning at page 6, the PUCO's rules preclude the
results adopted by the PUCO. IGCC Proceeding, Reply Brief of Industrial Energy Users-Ohio
(October 11, 2005) (hereinafter "IEU-Ohio Reply Brief'). (IEU-Ohio Supp. at 75). See also
note 3, infra.

69 April 10, 2006 Order at 17. (IEU-Ohio App. at 26). R.C. 4928.05(A)(2) states:

On and after the starting date of competitive retail electric service, a
noncompetitive retail electric service supplied by an electric utility shall be
subject to supervision and regulation by the commission under Chapters 4901. to
4909., 4933., 4935., and 4963. of the Revised Code and this chapter, to the extent
that authority is not preempted by federal law. The commission's authority to
enforce those provisions with respect to a noncompetitive retail electric service
shall be the authority provided under those chapters and this chapter, to the extent
the authority is not preempted by federal law.

(IEU-Ohio App. at 26).
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generation service is not a competitive service, AEP retains exclusive service area rights under

R.C. 4933.81 through 4933.83 and retains (irrespective of Ohio's electric restructuring

legislation) an obligation to serve70 with regard to such noncompetitive service. And, neither

AEP nor any other EDU can lawfully threaten to make its customers pay market-based prices for

such noncompetitive generation services at least until such time as the PUCO declares such

service to be competitive.71

But since there is no IGCC plant currently in operation, what does the PUCO's Order

mean about the form of regulation that applies to AEP's generation plants that are currently

providing this ancillary generation service? Surely AEP is currently providing this generation

ancillary service since the PUCO concluded that the electric wires will not work otherwise'Z and,

based on the noncompetitive service label attached by the PUCO, AEP has a legal obligation

(and an exclusive right) to provide such service. But, the April 10, 2006 Order shows that the

70 R.C. 4933.83(B). (IEU-Ohio App. at 410). "Adequate facilities" is defined in
R.C. 4933.81(B) as:

... distribution lines or facilities having sufficient capacity to meet the maximum
estimated electric service requirements of its existing customers and of any new
customer occurring during the year following the commencement of permanent
electric service, and to assure all such customers of reasonable continuity and
quality of service. Distribution facilities and lines of an electric supplier shall be
considered `adequate facilities' if such supplier offers to undertake to make its
distribution facilities and lines meet such service requirements and, in the
determination of the public utilities commission, can do so within a reasonable
time.

(IEU-Ohio App. at 409).

71 The PUCO, citing R.C. 4928.04(A), states that it "... could ... relinquish its regulatory
obligations as to retail ancillary service if there is effective competition and available
alternatives." April 10, 2006 Order at 18. (IEU-Ohio App. at 27).

72 The PUCO stated that "... most of these ancillary services require generating plant" and the
"... EDU must have [generating] capacity available ancillary to the provision of the distribution
service" to keep the wires charged so that customers can receive service. Id.
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PUCO refused to apply its cost-based regulation to the existing generating assets that are

currently meeting this critical role based (wrongly)73 on the notion that AEP has not dedicated

73 The PUCO's assertion that AEP has not dedicated any of its generating assets to ensure that it
can meet its service obligations to Ohio customers is incorrect. For example, and aside from any
obligation that AEP may have under Ohio law to provide adequate service and facilities as they
may relate to noncompetitive services, AEP has a dynamic and affirmative obligation to ensure it
has adequate generating capacity to reliably meet the needs of its customers under a Reliability
Assurance Agreement ("RAA") under PJM Interconnection LLC ("PJM"). PJM West Reliability
Assurance Agreement Among Load Serving Entities in the PJM West Region, PJM
Interconnection L.L.C. First Revised Rate Schedule FERC No. 32. (IEU-Ohio App. at 332).
Also available online at www.pim.com/docurnents/downloads/agreements/West-raa.t)d f). AEP
committed to honor the RAA as part of its membership in PJM. Under the system of federalism
that has been created to allocate regulatory responsibility between states and the federal
government, PJM is responsible for ensuring reliability within the PJM region. IGCC
Proceeding, Tr. Vol. V at 226. (IEU-Ohio Supp. at 146). It is this fact that caused the PUCO
Staff to identify the need to modify the PJM requirements (among others) to ensure that the
benefits of any IGCC plant were available exclusively to the Ohio customers who might hold
responsibility for the cost of the IGCC plant under AEP's proposal. IGCC Proceeding, Staff
Exhibit 1 at 9-10. (IEU-Ohio Supp. at 117-118). PJM's RAA states that each load serving entity
("LSE") such as AEP must procure capacity resources equal to a fixed percentage above its peak
load to ensure a sufficient amount of capacity to meet the forecasted load plus reserves adequate
to provide for the unavailability of capacity resources, load forecasting uncertainty, and planned
and maintenance outages. This requirement is determined by the PJM Board and is currently
equal to 15 percent. Currently, LSEs (such as AEP) may use resources located anywhere within
PJM to fulfill their capacity requirements. PJM is presently working to modify the generation
capacity requirements that must be met by an LSE and, to that end, has filed a Settlement
Agreement at FERC. PJM Interconnection, L.L.C., FERC Docket Nos. EL05-148 and ER05-
1410, Initial Order on Reliability Pricing Model at 2 (April 20, 2006) and Settlement Agreement
and Explanatory Statement of the Settling Parties Resolving All Issues in PJM Interconnection
LLC., Docket Nos. ER05-1410-000 and -001, and EL05-148-000 and -001 (September 29,
2006). See also Appalachian Power Company d/b/a American Electric Power, Application for a
Certificate of Public Convenience and Necessity to Construct a 600 MW Integrated Gasification
Combined Cycle Generating Station in Mason County, West Virginia Public Service
Commission Case No. 06-0033-E-CN, Additional Information at 1, (May 1, 2006). (IEU-Ohio
App. at 368).
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any of its generating assets to meet this functional requirement.74 Instead, the PUCO indicated

that the electrical output of AEP's existing generating assets-the ones that are currently

charging the wires-will be priced "... in accordance with the market-based standard of Section

4928.14, Revised Code, independent from the cost-recovery mechanism ... proposed for the

IGCC plant."75

The rule of law means that the PUCO cannot have it both ways. It cannot find that

ancillary generation service is not competitive and use a cost-oriented approach to set the price

customers pay for this service on one day and then resort to a market-based approach on the next

or flip flop between the two depending on which generating technology the PUCO wants to

"encourage." As IEU-Ohio explained in its Reply Brief,76 any PUCO conclusion that traditional,

AEP has also represented to the public that it has dedicated its lowest cost generating capacity to
serve retail customers:

See Investor & Banker Meeting, March Z, 2005, The Pierre Hotel, New York City, NY, at 10.
(IEU-Ohio App. at 425).

74 Aprf110, 2006 Order at 14. (IEU-Ohio App. at 23).

75 Id. at 17. (IEU-Ohio App. at 26.).

76 In IEU-Ohio's Reply Brief, IEU-Ohio stated:

Indeed, if generation is really distribution [a non-competitive service], market
prices have no place in the pricing formula that the Commission is obligated to
apply. Also, if generation is really distribution, then the Companies are proposing
to violate the distribution rate freeze adopted by the Commission in the
Companies' Rate Stabilization Plan ("RSP").

IEU-Ohio Reply Briefat 12 (citation omitted). (IEU-Ohio Supp. at 88).
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cost-based regulation applies to ancillary generation service has profound and comprehensive

significance:"

... the Commission has ruled (over IEU-Ohio's objections and in favor of AEP)
that cost-of-service is irrelevant to the establishment of SSO prices. RSP Order at
18. This ruling came in response to IEU-Ohio's argument that SSO is a regulated
service and subject to evaluation under the just and reasonable standard in Section
4909.18, Revised Code. If AEP and Staff are really trying to get to a result that
allows the Commission to affix a distribution function label to the generation
service component of SSO as a means of returning to traditional regulation to
establish SSO prices, then they may well be on to a result that IEU-Ohio would
support (perhaps for different reasons) provided that the approach is unifonnly
applied to all generation assets (not just the ones that appear to have above-market
costs) used to meet POLR and SSO requirements.

If AEP's and Staff's statutory interpretation should prevail, IEU-Ohio urges the
Commission to immediately commence a full distribution rate case to establish
cost-based SSO prices in accordance with traditional Ohio ratemaking practices
and substitute such prices for those presently scheduled to become effective
January 1, 2006 under AEP's RSP. Similar action should also be taken in the
case of all other Ohio EDUs.78

Accordingly, the PUCO unreasonably and unlawfully erred by failing to apply its holding to all

noncompetitive generation services.

Because the PUCO's decision disregards prior holdings and the necessary implications of

the decision, it is unreasonable, unlawful, arbitrary and capricious. Accordingly, the PUCO's

decision should be vacated. Among its other significant defects, the selectiveness of the PUCO's

decision renders it arbitrary and capricious.

77 The significance carries over to the PUCO's corporate separation obligations under
R.C. 4928.17 since these obligations relate to regulating the separation between competitive and
noncompetitive services.

'$ IEU-Ohio Reply Briefat 13-14. (IEU-Ohio Supp. at 89-90).
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PROPOSITION OF LAW V:

THE PROCESS FOLLOWED BY THE PUCO IN THIS PROCEEDING
DEPRIVED IEU-OHIO OF ITS FUNDAMENTAL DUE PROCESS RIGHTS.

The PUCO's discussion at page 15 of the April 10, 2006 Order indicates that the PUCO

Stafl's Reply Brief is the source of the factual claim that AEP's IGCC Application involves

ancillary services necessary to support the distribution function.79 The PUCO's reliance on the

Staff's Brief and Reply Brief to arrive at the non-symmetrical fonn of traditional regulation

adopted by the PUCO is defective since there is no evidence in the record showing that AEP's

hypothetical IGCC generating plant is necessary to support the distribution function. And there

could be no such evidence because the IGCC plant does not exist 80 The PUCO's reliance on

Staff s Brief is also misplaced since each Staff Witness testified that the Staff did not have a

position regarding AEP's proposal.81 Nonetheless, Staff used the briefing stage to reveal a

position in the form of a conclusion that came with no meaningful reasoning and no citation to

the record or the law. Staff used its privileged position in PUCO proceedings-a position that

does not subject Staff to discovery-to effectively deprive all other parties of their right to cross-

79 April 10, 2006 Order at 15. (IEU-Ohio App. at 24).

80 As the PUCO tellingly identified on page 21 of its April 10, 2006 Order, the question of how,
if at all, the output of the hypothetical IGCC facility might flow to the benefit of Ohio customers
has been reserved for another day. Id. at 21. (IEU-Ohio App at 30).

$' See IGCC Proceeding, Staff Exhibit I at 2; Staff Exhibit 2 at 2; Staff Exhibit 3 at 1-2; Tr. Vol.
V at 241; Tr. Vol. VI at 29, 78-79. (IEU-Ohio Supp. at 110, 123, 132-133, 149, 152, and 155-
156, respectively.) For example, Staff Witness Wissman stated, "Staff is not addressing the
overall economic issues associated with AEP's proposed IGCC plant or whether the
Commission should grant or deny the application. Instead, there are a limited number of areas
that staff does not believe are currently represented sufficiently in the existing record. Staff is
therefore, through its testimony, providing a more complete and robust record for the
Commission to consider in its deliberations." Staff Exhibit I at 2 (emphasis added). (IEU-Ohio
Supp. at 110).
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examine Staff and to rebut the previously undisclosed position of the Staff. The untimely

revelations by Staff and the PUCO's reliance upon StafPs position deprived IEU-Ohio of its

fundamental due process right to a full hearing.s2

The errors in the PUCO's orders are, in part, attributable to the PUCO Staff's current role

in cases. In its Entry on Rehearing, the PUCO indicated that Staff was like any other party:

"Staff sponsored witnesses and cross-examined the witnesses of other parties. As any other

party to this case was permitted to do, Staff filed an initial and reply brief."83 However, this

statement reflects neither the law regarding StafPs role nor current practices at the PUCO.

The Staff is comprised of "experts, engineers, accountants, and other such officers"

considered necessary to the PUCO and employed by the PUCO pursuant to R.C. 4901.19. The

Staff gets its authority for access to utility information from the PUCO's statutory authority and

may require the provision of utility information at any time, regardless of its relevance to a ny

pending proceeding.84 By legislative design and PUCO intent, the Staff has protected access to

information and relief from certain administrative and substantive requirements not available to

any other party to PUCO proceedings. Among other things, the Staff is not subject to discovery

82 In a proceeding in which the Secretary of Agriculture rendered a decision having only read the
legal briefs submitted and obtained input from subordinates familiar with the evidence presented
in the case, the United States Supreme Court said that "a `full hearing' - a fair and open hearing
- requires more than that. The right to a hearing embraces not only the right to present evidence
but also a reasonable opportunity to know the claims of the opposing party and to meet them."
Morgan v. United States, 304 U.S. 1, 18 (1938). Observing that appellants in that case were not
fairly advised nor had reasonable opportunity to be heard on the government's proposals, the
Court stated, "Congress, in requiring a`full hearing' had regard to judicial standards, - not in any
technical sense but with respect to those fundamental requirements of fairness which are of
the essence of due process in a proceeding of ajudicial nature." Id at 19 (emphasis added).

83 Entry on Rehearing at 2-3. (IEU-Ohio App. at 59-60.).

'R.C. 4903.02, 4903.03. (IEU-Ohio App. at 388, 389).
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or to deadlines for filing expert testimony as are parties in PUCO proceedings 85 The statutory

scheme and administrative rules clearly provide the Staff a significantly different status from that

of other parties to PUCO proceedings.

The Ohio General Assembly has not functionally divided the PUCO's Staff but has

specified the manner by which these experts must disclose their recommendations to the PUCO.

Presuming the Staff is authorized to examine persons under oath pursuant to the authority

granted to the PUCO under R.C. 4903.02, it may present the information thus acquired only by

report to the PUCO or in testimony in a PUCO proceeding as dictated by R.C. 4901.16, which

unequivocally states:

Except in his report to the public utilities commission or when called upon to
testify in any court or proceeding of the public utilities commission, no
employee or agent referred to in section 4905.13 of the Revised Code shall
divulge any information acquired by him in respect to the transaction,
property, or business of any public utility, while acting or claiming to act as
such employee or agent. Whoever violates this section shall be disqualified
from acting as agent, or acting in any other capacity under the appointment or
employment of the commission 86

Instead of proactively asserting its position and supporting it through witnesses, Staff

indicated in testimony that it had no position and then advanced positions at the briefing stage,

effectively precluding the Appellant from cross-examining Staff about its recommendations. In

other words, after testifying that it did not have a position, Staffs role in this proceeding

morphed into that of an advocate. In this capacity, the Staff developed, on brief, new theories

and new recomtnendations not supported by any record evidence. The.PUCO admits that briefs

ss Rule 4901-1-10, O.A.C. (IEU-Ohio App. at 411).

$6 R.C. 4901.16 (emphasis added). (IEU-Ohio App. at 387). The PUCO asserted that
R.C. 4901.16 is not applicable in this case. Entry on Rehearing at 3. (IEU-Ohio App. at 60).
There are no conditions or limitations to the application of R.C. 4901.16 in the statute itself or
any other statute.
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are not evidence and, thus, not a part of the record.87 Because the Staff testified that it had no

position on AEP's IGCC Application, the record is simply "devoid of what data, information, or

facts the staff reviewed or considered in support of its recommendation."$$

Because the theory advanced in Staff's Reply Brief effectively deprives IEU-Ohio of any

opportunity to deterniine what data, information, or facts the Staff reviewed or considered in

support of its recommendation, the procedure is unreasonable and unlawful.89 Prior to the close

of the evidentiary record in this case, IEU-Ohio had no notice of Staff s theory in this case and

no opportunity to address the theory. This is a clear denial of due process.

The provisions of Ohio law and PUCO rules, as well as the principles of fundamental

fairness, dictate that Staff must make its recommendations to the PUCO in the public evidentiary

records of PUCO proceedings by report or testimony as required by R.C. 4901.16. The process

endorsed by the PUCO in the proceeding below was unlawful and fundamentally unfair to

Appellant. The PUCO's decision should be vacated.

RELIEF REOUESTED

In each of the above sections that identify the errors committed by the PUCO, IEU-Ohio

has asked the Court to reverse the PUCO and remand the case to the PUCO with instructions

that, among other things, will make customers whole. To make customers whole, the Court must

direct the PUCO to order AEP to refund the rate increase illegally authorized by the PUCO or

87 Entry on Rehearing at 6. (IEU-Ohio App. at 63). See also, In the Matter of the Regulation of
the Purchased Gas Adjustment Clause Contained Within the Rate Schedules of Vectren Energy
Delivery of Ohio, Inc. and Related Matters, PUCO Case No. 02-220-GA-GCR, Opinion and
Order at 4 (June 14, 2005). (IEU-Ohio App. at 293).

88 Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87 at 90 (1999).

89Id
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provide equivalent relief by offsetting increases that customers might otherwise be required to

pay.

On first blush, IEU-Ohio's request for a refund or an equivalent remedy may appear to

violate the principle established in Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co.,

166 Ohio St. 254 (1957) (hereinafter "Keco"). In general, Keco is focused on the applicability of

the common law's treatment of unjust enrichment and holds that errors made by the PUCO do

not create an opportunity for restitution by means of a retroactive adjustment to rates. It is

IEU-Ohio's position that the Keco principle does not apply based on the facts, law and

circumstances before the Court in this appeal. To the extent the Court judges that the Keco

principle is implicated by IEU-Ohio's request for relief, IEU-Ohio urges the Court to make a

case-specific exception to the principle because the PUCO's actions below were so far out of

bounds relative to its legal duties as established by the General Assembly that neither the

PUCO's actions nor the resulting rate increase can enjoy any presumption of reasonableness.

The Court has authority to direct the PUCO to order a refund of the illegal rate increase

in this case for several reasons.

First, both the PUCO's Enrry on Rehearing and its June 28 Finding and Order approving

AEP's tariffs make the rate increase subject to future audits and potential refunds:

The Commission notes that AEP-Ohio's tariff for collection of Phase I charges is
being approved today. All Phase I costs will be the subject of subsequent
audit(s) to determine whether such expenditures were reasonably incurred to
construct the proposed IGCC facility in Ohio. AEP-Ohio's request for
clarification does raise the issue of the status of the Phase I charges that are
collected. Although we continue to find that AEP-Ohio should be permitted to
recover the reasonable costs of further developing and detailing the project
proposal, the Commission believes that there may be elements of the design and
engineering that may be transferable to other projects. Therefore, we find that if
AEP-Ohio has not commenced a continuous course of construction of the
proposed facility within five years of the date of issuance of this entry on
rehearing, all Phase I charges collected for expenditures associated with items
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that may be utilized in projects at other sites, must be refunded to Ohio
ratepayers with interest.90

Thus, it is clear that the PUCO believes it has authority to order a refund of the rate increase at

some point in the future and the above quoted language is clear notice to AEP that AEP may not

be able to retain the advantage it received from the PUCO's action illegal or otherwise. This is

not a fact pattern to which Keco applied.

Second, in Keco, the PUCO authorized rates that were "established by the proper

designated authority after a hearing and consideration in full compliance with the law...... 91

After a review of the balance struck by the Ohio General Assembly in the general statutory plan

of regulation and collection of rates in the context of the Keco case, the Court determined that

neither the PUCO nor this Court has authority to order a refund of previously approved rates.

But, unlike in the Keco case, the rate increase authorized by the PUCO below came after the

PUCO made not the slightest effort to satisfy the procedural or substantive requirements that the

PUCO must satisfy before it can authorize an increase in rates. In fact, the PUCO indicated that

AEP's IGCC Application was neither subject to nor reviewed pursuant to the ratemaking statutes

in R.C. Chapter 4909, which were followed in Keco .92 Thus, in this case, the PUCO did not

follow the general statutory plan by which it may set and regulate rates as it did in Keco. Unlike

in Keco, there was no attempt on the part of AEP or the PUCO to consider AEP's IGCC

Application for a rate increase in fiill compliance with the applicable law. Instead, the PUCO

ignored the duties established by the General Assembly and it invented a method to increase

90 Entry on Rehearing at 16, 17; see also June 28 Finding and Order at 2. (IEU-Ohio App. at 73,
74 and 76, respectively.)

91 Keco at 258.

92 Entry on Rehearing at 11. (IEU-Ohio App. at 68.)
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rates having no connection (either in design or by application) to Ohio law. The balance struck

by the General Assembly, which the Court respected when it established the Keco principle, was

not a balance that the PUCO acknowledged or respected in the proceeding below. Thus, the

Keco principle must not be applied in this appeal to, in effect, permit AEP and the PUCO to

escape accountability for their illegal behavior. Applying the Keco principle in this circumstance

does a disservice to the spirit of the rule of law laid down in Keco and allows AEP and the

PUCO to use Keco as a shield that can only work to encourage illegal behavior.

The Ohio Constitution requires that every person shall have remedy by due course of law

for an injury done.93 Based on the reasons provided above, IEU-Ohio urges the Court to find

that the PUCO illegally authorized AEP to increase rates. In addition, IEU-Ohio urges the Court

to find that the Keco principle does not apply when the PUCO fails to even attempt to satisfy the

procedural or substantive requirements that have been established by the General Assembly and

apply to rate increase requests. In this context, IEU-Ohio urges the Court to find that the PUCO

had no authority whatsoever to permit AEP to increase rates and the order authorizing a rate

increase was void when issued. To remedy the illegal action of the PUCO, IEU-Ohio urges the

Court to direct the PUCO to order AEP to refund the illegal rate increase or provide equivalent

relief as an offset to increases that AEP's Ohio customers might otherwise be required to pay.

93 OHIO CONST. art. I, §16. (IEU-Ohio App. at 386.) Because the PUCO struck a new balance
that is different from that of the Keco doctrine, a stay without a refund of the rate increase
illegally authorized by the PUCO is not an appropriate, fair or reasonable remedy. In this case,
Ohio customers do not have the benefit the balance struck in Keco - that AEP "may not charge
increased rates during proceedings before the commission seeking same and losses sustained
thereby may not be recouped." Keco at 259. Thus, limiting customers to a stay of execution is
not an adequate remedy at law as required by the Ohio Constitution.
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CONCLUSION

WHEREFORE, Appellant respectfully submits that Appellee's April 10, 2006 Opinion

and Order and Appellee's June 28, 2006 Entry on Rehearing are unlawful, unjust and

unreasonable and should be reversed. The case should be remanded to Appellee with

instructions to correct the errors complained of herein.

Respectfully Submitted,

Samuel C-Randazzo, Counsel of Record (0016386)
Lisa G. McAlister (0075043)
Daniel J. Neilsen (0076377)
McNees Wallace & Nurick LLC
Fifth Third Center
21 East State Street, 17'" Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Facsimile: (614) 469-4653

COUNSEL FOR APPELLANT,
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NOTICE OF APPEAL OF APPELLANT INDUSTRIAL ENERGY USERS-OHIO

Appellant, Industrial Energy Users-Ohio ("IEU-Ohio" or "Appellant"), hereby gives

notice of its appeal, pucsuant to R.C. 4903.11, 4903.13 and Supreme Court Rule of Practice 2,

Section 3(B), to the Supreme Court of Ohio and Appellee, from an Opinion and Order

(Attachment A) and an Entry on Rehearing (Attachment B) of the Public Utilities Conunission of

Ohio ("PUCO" or "Commissiod'), entered on April 10, 200ti and June 28, 2006, respectively, in

PUCO Case No. 05-376-EIrUNC.

Appellant was and is a party of record in PUCO Case No. 05-376-EIrUNC and tirnely

51ed its Application for Rehearing of Appellee's April 10, 2006 Opinion and Order in accordance

with R.C. 4903.10. Appellant's Application for Rehearing was denied with respect to the issues

on appeal herein by the PUCO's Entry on Rehearing dated June 28, 2006.

The PUCO's Order illegally enabled a rate increase for Columbus Sonthern Power

Company ("CSP") and Ohio Power Company ("OP") (collectively referred to as "the

Companies" or "AEP'). The illegal rate increase was authorized by the PUCO in conjunction

with an application by AEP to secure cost recovery assurances for a hypothetical integrated

gasification conibined cycle ("IGCC') electric generating facility.

The PUCO's Order is unreasonable and unlawful in the following respeets:

A. The PUCO unreasonably and unlawfully emed by authorizing AEP to

increase rates by $23.7 million (as estimated by AEP) without adhering to

R.C. 4909.15, and 4909.19.

B. The PUCO unreasonably and onlawfully ened by authoriz'sng AEP to

increase rates by $23.7 nullion (as estimated by AEP) in violation of the

(CZf366:2(
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distribulion rate freeze approved by the Commission in AEP's Rate

Stabilization Plan Proceeding, PUCO Case No_ 04-169-EL-UNC.

C. The PUCO erred by failing to comply with R.C. 4903.09.

D. The PUCO's Order is unreasonable, unlawful, arbitrary and capricious as it

disregards prior holdings and the necessary implications of the Order as it

must comprehensively and symmetrically apply to the PUCO's raternakittg

obligations.

E. The process followed by the PUCO in this proceeding deprived IEU-Ohio of

its finedamental due process rights.

On June 29, 2006, IEU-Ohio filed a Complaint for Writ of Prohibition ("Complaint"}

to put an end to the harm arising from the PUCO's illegal order and to prevent the PUCO from

further violating Ohio law. lEU-Ohio believes that the proceeding initiated by its Complaint

provides the only comprehensive oppottunity for the Court to address and remedy the illegal

actions the PUCO has already taken, as well as those which the PUCO intends to take in the

future. The PUCO and AEP filed motions to dismiss the Complaint and lEIJ-Ohio frled a

Memorandum in Opposition to the Motions to Dismiss on July 31. 2006. Because the Court has

not acted in the Complaint proceeding, IEU-Ohio has elected to proceed with a Notice of Appeal

in order to preserve its ability to invoke the Court's appepate jurisdiction.

WHEREFORE, Appellant respectfally submits that Appellee's April 10, 2006 Opinion

and Order and Appellee's June 28, 2006 Entry on Rehearing are unlawful, unjust and

unreasonable and should be reversed. The case should be remanded to Appellee with

instructions to correct the errors complained of herein.

(C21J662)
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company and )
Ohio Power Company for Authority to )
Recover Costs Associated with the Ultimate ) Case No- 05-376-EL-UNC
Construction and Operation of an )
Integrated Gasification Combined Cycle )
Electric Generating Facility.

OPINION AND ORDER

The Public Utilities Conunission of Ohio (Commission), having considered the
testimony and all other evidence presented in this matter and relevant provisions of the
Revised Code, hereby issues its Opinion and Order.

APPEARANCES

Marvin I. Resnik and Sandra K. Williams,1 Riverside Plaza, Columbus, Ohio 43215-
2373; and Daniel Conway, Porter, Wright, Morris & Arthur, 41 South High Street,
Columbus, Ohio 43215, on behalf of Columbus Southern Power Company and Ohio
Power Company.

Jim Petro, Attorney General of the state of Ohio, Duane W_ Luckey, Senior Deputy
Attorney General, Steven T. Nourse, Werner L. Margard 111, and Thomas W. McNamee;
Assistant Attorneys General, 180 East Broad Street, 9th Floor, Columbus, Ohio 43215, on
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OPINION

History of the Proceeding

On March 18, 2005, Columbus Southern Power Company (CSP) and Ohio Power
Company (Ohio Power) (collectively AEP, AEP Companies or Companies) filed an
application with the Commission for approval of a mechanism to recover the costs
associated with the construction and operation of an integrated gasification combined

cycle (IGCC) electric generation facility in Ohio. The Companies request approval of its
proposed cost recovery mechanism to provide for the design, construction and operation ^
of a 6291 [net) megawatt (MW) electric generation facility in Meigs County, Ohio. The
AEP Companies have concluded that the facility is necessary to allow the Companies to
provide a firm supply of generation service to the Companies' Ohio customers. The
Companies contend that they must be ready and able to provide firm, generation service
to customers who have not selected a competitive retail electric service (CRES) provider ^
and any customer who returns to the AEP Companies' service as a result of the CRES
provider's default or at the customer's election. The Companies contend that the
proposed IGCC facility will allow the companies to help meet their respective obligations
as the provider of last resort (POLR). -The Companies are proposing to recover the costs of [
the IGCC facility in three phases to continue throughout the comrrtercial life of the facility.
Further details of the Companies' proposal are provided below.

On April 12, 2005, a conference was held to develop the procedural schedule for
this case. The procedural schedule was published by entry issued April 19, 2005. The
procedural schedule was established as follows: the Companies' testimony was due by
May 5, 2005; a technical conference was scheduled for May 16, 2005; motions to intervene
were due by July 1, 2005; intervenor testimony was due to be filed by July 13, 2005; all
discovery requests were to be submitted by the parties by no later than July 25, 2005; staff
testimony was due by July 25, 2005; the Companies supplemental testimony was due by
August 1, 2005; and the evidentiary hearing was scheduled to begin on August 8, 2005.

Motions to intervene were fimely filed by Industrial Energy Users-Oliio (IEU); Ohio
Energy Group (OEG); FirstEnergy Solutions Corporation (FirstSolutions); Ohio
Consumers' Counsel (OCC); Calpine Corporation (Calpine); Global Energy and Lima
Energy Company (jointly Lima Energy); International Brotherhood of Electrical Workers
Local #970, lronworke>.s Local #787; the United Association of Journeymen and i
Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada !
Local #168, Parkersburg-Marion Building and Construction Trades Council AFL-CIO,
(collectively the Unions); Direct Energy Services, LLC (Direct Energy); Baard Generation,
LLC (Baard); Ohio Partners for Affordable Energy (OPAE); Constellation Generation

1 Subsequent to the filing of the lnitial application, the Companies revised the facility output from 600
MW to 629 MW. See Company Ex. 5-B at 4.



f

05-376-EL-UNC -4- i

Group, LLC, Constellation Energy Commodities Group, Inc., and Constellation ;
NewEnergy Inc. (jointly Constellation); and Green Mountain Energy Company (Green
Mountain). All of the requests for intervention were granted. American MimicipaE
Power-Ohio, Inc. (AMP-Ohio) filed a late request for intervention. Nonetheless, AMP= I,
Ohio's request was granted. Pursuant to entry issued August 1, 2005, General Electric
Company, GE Energy (USA), LLC, Bechtel Corporation, and Bechtel Power Corporation `
(jointly GE/Bechtel) were granted limited intervention in this matter for the purpose of j
protecting their interest in certain confidential and proprietary documents exchanged as a
part of the discovery process.

On May 5, 2005, the AEP Companies filed testimony in support of the application.
The AEP Companies filed the direct testimony of Kevin E. Walker (Company Ex. 1), J.
Craig Baker (Companies Ex. 2), Bruce H. Braine (Companies Ex. 3), Michael J. Mudd
(Companies Ex. 4), William M. Jasper (Companies Ex. 5), Philip J. Nelson (Companies Ex.
6), David M. Roush (Companies Ex. 7), and Stephen T. Haynes (Companies Ex_ 8).

Pursuant to the procedural schedule, intervenor testimony was filed on July 15,
2005. OCC filed the direct testimony of Donald C. Lechnar (OCC Ex. 1) and Michael
Haugh (OCC Exs. 2 and 2-A). Baard filed the direct testimony of John Baardson (Baard Ex.
1). Direct Energy filed the direct testimony of Mark R. Frye (Direct Energy Ex. 1). IEU
filed the direct testimony of J. Bertram Solomon (IEU Ex. 24). Calpine filed the direct
testimony of William J. Taylor, III (Calpine Ex. 1). OEG filed the direct testimony of Kevin
C. Higgins (OEG Ex.10 and OEG l0A). Staff filed, on July 25, 2005, the direct testimony of
Kim Wissman (Staff Ex. 1), Klaus Lambeck (Staff Ex. 2), and Richard Cahaan (Staff Ex. 3).

By entry issued May 26, 2005, as supplemented by entry issued June 30, 2005, local
public hearings were scheduled in CSP's and Ohio Power's service areas. Public hearings
were held in Hilliard, Canton, and Pomeroy, Ohio. The AEP Companies published notice
of the hearings and filed proof of publication (Companies Ex. 16). At the public hearing
held in Hilliard on August 1, 2005, five witnesses offered testimony: two witnesses
testified in opposition to the application, two witnesses testified in favor of the facility, and
one witness made conunents. A local public hearing was held on August 3, 2005 in

Canton, Ohio. At the Canton hearing, three witnesses offered testimony: two persons
who are opposed to the application and one person who is in favor of the project.

On August 4, 2005, a local public hearing was held in Pomeroy, Ohio, the same
county as the proposed location for the IGCC facility. At the Pomeroy hearing there were
over 100 people in attendance of which 30 offered testimony. Twenty-six witnesses
testified in favor of the project and four witnesses raised environmental and safety
concerns about the project. The witnesses offering testimony in support of the proposed
facility included Senator Joyce Padgett and Representative Jimmy Stewart. Senator
Padgett endorsed the construction and operation of the proposed facility for its beneficial
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effect on the county, the State of Ohio, and the families and businesses in Meigs County
and the surrounding areas. Senator Padgett also noted that the facility will support the
Ohio coal industry and dean coal technology. Representative Stewart's testimony focused
on the overall benefits of IGCC technology and the environmental advantages of IGCC. A
statement by Representative Jennifer Garrison endorsing the construction of the IGCC
facility was also offered into the record. Also offering testimony at the Pomeroy local
hearing were numerous representatives and members of the skflled trades and labor
unions in the area. The Unions strongly endorse this project for the 1,250-2,000
construction jobs and 125 permanent jobs that it will bring to the county and the benefit to
the local economy.

The evidentiary hearing commenced on August 8, 2005 and continued each
business day through August 16, 2005. At the conclusion of the hearing, the Companies
and certain other parties to this proceeding had not reached a resolution regarding the
recalling of witnesses (Tr. VII at 93). To that end, on September 6, 2005, OCC, IEU-Ohio
and the Companies docketed late-filed exhibits in lieu of calling or recalling additional
witnesses (Late filed OCC/IEU Exs. 1-2, 4-11, 14-15, 18-26, 28, 29, 31-38, 41 and 44-45). By
entry issued September 7, 2005, all parties were directed that, unless the Commission
received a motion in opposition to the late-filed exhibits, the exhibits would be admitted
into the record. No party filed a motion in opposition to the late-filed exhibits. Initial
briefs were filed by the parties on September 20, 2005. Reply briefs were filed by the
parties no later than October 11, 2005.

On December 27, 2005, Direct Energy filed a request that the Commission take
administrative notice of certain press releases by the AEP Companies. The press releases
cited were those issued by the AEP Companies on December 15 and December 20, 2005
and the newspaper article carried by a Cincinnati newspaper, The Enquirer. The press
releases and article discuss American Electric Power's earnings, 2006 projected earnings
and the purchase of a natural gas generation facility. Direct Energy contends that the
representations made in the article and press releases support the daims of Direct Energy
and the other interveners as to the need for the proposed IGCC facility and the risk to
Ohio's ratepayers.

On January 6, 2006, the Companies filed a memorandum contra the request for
administrative notice. The AEP Companies ask that the Commission recognize that the !
nature of the activities noted in the press releases and article were known at the time of the
hearing and referenced in the record (Tr. V at 204, 206). The Companies also note that the
record in this case has been dosed for ahnost four months.

The Commission agrees that it is improper to take administrative nofice of the press
releases and newspaper artide at this time; the AEP Companies' earnings and the
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of a generating facility are issues that could have been addressed during thepurchase
hearing. Accordingly, Direct Energy's request for administrative notice is denied.

ProprietaryInformation in this Proceeding

On July 14, 2005, OCC filed a motion to compel discovery and to permit the 1
supplementation of OCC testimony. OCC claimed that the AEP Companies had not fully
responded to OCC's request for the production of documents, pending the execution of a
protective agreement. The Companies filed a memorandum contra OCC's motion. The
Companies represented that OCC was given the opportunity to view any documents
requested at the Companies' offices. On July 19, 2005, the Attorney Examiners held an off-
the-record conference between OCC and the Companies to discuss the discovery dispute.
At the end of the conference, the Attorney Examiners concluded that there were three
dasses of documents at issue in this discovery dispute: (a) documents which fhe AEP

Companies claimed were confidential; (b) documents that contained or reflected
information from GE/Bechtel;2 and (c) critical energy infrastructure information (CEII), as
determined by the Companies. As OCC and the Companies were informed at the
conference, and as confirmed by entry issued July 21, 2005, the AEP Companies were
ordered to provide, pursuant to the protective agreement attached to OCC's motion to
compel, the documents the Companfes claimed to be confidential, the GE/Bechtel
documents and the CEII documents identified as responsive to OCC's requests for
production of documents. Further, as to the CEII, OCC was directed to review the CEII
documents at the Companies' offices to determine which documents were needed by OCC
to prepare for the hearing.

On July 22, 2005, GE/Bechtel filed a motion to intervene in this case for the limited
purpose of protecting certain confidential information. GE/Bechtel also filed an
interlocutory appeal of the July 21, 2005 entry and a motion for protective order on July 26,
2005. On August 1, 2005, OCC filed a memorandum contra GE/Bechtel's motion for
protective order and interlocutory appeal.

By entry issued August 1, 2005, the Attorney Examiners granted GE/Bechtel's
motion to intervene. By the same entry, the Attorney Exaniiners granted GE/Bechtel's
request for protective order by issuing a protective order that would protect the !
documents at issue unless and until OCC and GE/Bechtel executed a negotiated
protective agreement. Further, to allow the case to continue in accordance with the
schedule established, OCC and GE/Bechtel were directed to develop a proposal on the
introduction of exhibits and the redaction of confidential and/or proprietary information.
OCC and CE/Bechtel were informed that if they could not agree on the proprietary nature

2 CE/Bechtel is a third-party vendor with whom the Companies have contracted to provide certain
engineering, procurement and construction services in relation to the proposed IGCC facility.

_ ....................._.._ ....__._.., .
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of information in the documents, the Attorney Examiners would conduct an in-camera
review to determine the nature of the documents at issue.

On August 8, 2005, GE/Bechtel and the Companies each filed motions to maintain
the confidentiality of their respective confidential documents and the testimony drawn
therefrom. OCC subsequently filed a memorandum contra the motions of GE/Bechtel and
AEP. During the hearing, on August 9, 2005, after an in-camera review of certain
documents, the Attorney Examiners ruled that certain information provided to OCC by
CE/Bechtel and AEP, and to other intervenors pursuant to a protective agreement,
contained trade secrets and/or confidential or proprietary information that should be
protected from public disdosure (Tr. lI at 78-80). To avoid the delay of the hearing, the
proceedings were periodically dosed to facilitate the cross-examination of witnesses in 4
regard to confidential matters. At the conclusion of the hearing, the Companies and
GE/Bechtel were directed to review the confidential documents introduced into evidence ^
in the case and to redact confidential and/or proprietary information and file the redacted
documents in the public record. The redacted documents were then filed in the docket by
the AEP Companies on August 30,2005 and by GE/Bechtel on September 1, 2005.

In its initial brief, OCC argues that vast amounts of the record in this case have been ^
sealed from public scrutiny in violation of Section 149.43, Revised Code, and Rule 4901-1-

Ohio Administrative Code (O.A.C.). OCC notes that in Case No. 93-487-TP-ALT, In
the Matter of the Application of The Ohio Bell Telephone Company for Approval of an Alternative
Form of Regnlafion, entry issued November 25, 2003, the Commission acknowledged that:

All proceedings at the Conunission and all documents and
records in its possession are public records, except as provided in
Ohio's public records law (Section 149.43, Revised Code) and as
consistent with the purposes of Title 49 of the Revised Code.
Ohio public records law is intended to be liberally construed to
"ensure that governmental records be open and made available to
the public and ... are subject only to a few very limited and
narrow exceptions." State ex ret. Wittiams v. Cleveland (1992), 64
Ohio St.3d 544, 549; State ex ret. The Plain Dealer v. Ohio Dept. of
Ins. (1997), 80 Ohio St.3d 513, 518. -

OCC argues that the Companies and GE/Bechtel have been permitted the
"wholesale" removal of documents from the public reoord. OCC argues that the AEP
Companies' and GE/Bechtel's motions filed August 8, 2005 fail to specifically state the
contents of each document that each company seeks to protect from public disclosure.
OCC asserts that the AEP Companies and GE/Bechtel failed to meet their burden under
Ohio law. Therefore, OCC concludes that the Attorney Examiners' ruling granting the
Companies' and GE/Bechtel's requests for confidential treatment was in error and should
be reversed (OCC Brief at 43-46).
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AEP Companies argue that OCC's request to place in the public record the limited
amount of confidential information protected under seal in this case overlooks the need to
protect the proprietary and confidential information of third-party vendors against the
public policy that favors public access to information presented to a public agency
(Companies Reply Brief at 41-43). The Companies emphasize that the proposed power
plant design relies on proprietary IGCC technology that GE/Bechtel, Battelle and Sargent
& Lundy3 seek to protect to retain the commercial value of their investments (Id. at 41).

The AEP Companies contend that, at the direction of the presiding Attorney
Examiners, they, in consultation with Sargent & Lundy, Battelle and GE/Berhtel, reviewed
all the exhibits and testimony included in the confidential portion of the record to reduce
the amount of information under seat (Id. at 42). The Companies emphasize that releasing
such information into the public record, as OCC requests, will have a chilling effect on the
deployment of new technologies in Ohio. The Companies assert that significant effort has
been expended to protect the confidential nature of certain information in the record and I
to minimize the confidential portion of the record. The Companies maintain that it is
crucial that the Commission carefully balance the release of confidential, proprietary
information owned by third-party vendors with the public record requirements for state
agencies. For these reasons, the Companies ask that the Connnission reject OCC's request
to place the limited amount of protected information in the public record.

GE/Bechtel also opposes OCC's request. GE/Bechtel argues that OCC's request
misrepresents the facts, is procedurally defective and ignores the exceptions to Ohio's }
public records law. GE/Bechtel also notes that OCC has mischaracterized the process ^
itnplemented by the Attorney Examiners and failed to mention that an in-camera ^
examination of the documents was conducted, and that GE/Bechtel, at the direction of the
Attorney Examiners, examined the exhibits and the transcripts filed under seal and ^
redacted any GE/Bechtel. proprietary information from the docttments and filed the
redacted copies in the public record (GE/Bechtel Reply Brief at 3-4)?

GE/Bechtel further argues that OCC's request to place all documents and exhibits
in the public record is untimely. According to GE/Bechtel, OCC's recourse was an
interlocutory appeal of the Attorney Examiners' August 9 ruling in accordance with Rule
4901-1-15, O.A.C. GE/Bechtel states that, pursuant to Rule 4901-1-15, O.A.C., OCC had
only five days after the August 9, 2005 ruling to file an appeal. GE/Bechtel reasons that

3 Battelle and Sargent & Lundy performed various analyses for the AEP Companies in regards to the
proposed IGCC facility.

't Furthermore, GE/Bechtel states flwt after the dose of tlw hearing, the OCC identified an additional 45
exhibits that it demanded to be fled in the public record as late-filed exhibits. GE/Bechtel exanrined
those exhibits and, consistent with the Attorney Examiners ruling, redacted confidential and proprietary
information from copies of those exhibits. GE/Bechtel provided those redacted copies to both OCC and
IEU-Ohio on September 1, 2005. OCC and IEU-Ohio subsequently filed those redacted copies as exhibits
in the pttblic record, and unredacted copies under seal, on September 6, 2005.
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paragraph (A) of Rule 4901-1-15, O.A.C., is not applicable. GE/Bechtel argues that Rule j
4901-1-15(A), O.A.C., applies, under the circumstances presented in this matter, when any
party's motion for a protective order is denied. The motions of the AEP Companies and
GE/Bechtel for protective orders were granted. GE/Bechtel acknowledges that pursuant
to Rule 4901-1-15(B), O.A.C., OCC could seek to appeal the August 9, 2005 Attorney
Examiners ruling by requesting that the issue be certified to the Commission. GE/Bechtel
notes OCC has not made any such request to certify the record. GE/Bechtel argues that,
pursuant to Rule 4901-1-15(C), O.A.C., if OCC wished to take an interlocutory appeal, it ^
was required to file an interlocutory appeal of the Attorney Examiners' August 9, 2005
ruling within five days5 Thus, GE/Bechtel reasons that OCC's request that the
confidential information in this case become part of the public record is procedurally
defective and should be denied.

Finally, GE/Bechtel posits that, contrary to OCC's claims, GE/Bechtel's July 26,
2005 and August 8, 2005 motions included the affidavits of GE/Bechtel representatives
that: (1) detailed the nature and the kinds of information contained in the documents; (2)
stated that GE/Bechtel protects the information at issue from disclosure, even internally;
(3) noted that the information was provided' to the AEP Companies pursuant to a
protective agreement; (4) listed the protections undertaken by GE/Bechtel to prevent the F
disdosure of the information at issue; (5) discussed the value of the information to
CE/Bechtel; and (6) stated the potential harm to GE/Bechtel if the information was known
to the public. Thus, GE/Bechtel believes it presented sufficient information to justify its
request to treat the information as proprietary trade secrets under Ohio law.

With respect to GE/Bechtel's procedural arguments, Rule 4901-1-15, O.A.C., does
not require a party to file an interlocutory appeal to an attorney examiner's ruling.
Paragraph (A) of the rule states that a party "may" file an interlocutory appeal; it does not
require that one be filed. Further, paragraph (B) of the rule permits the filing of
interlocutory appeals to certain rulings only if certified by the attorney examiner first.
Accordingly, we find that Rule 4901-1-15, O.A.C., does not preclude OCC from raising the
issue on brief. Lastly, we also note that the AEP Companies and GE/Bechtel were not
requested to determine what information subniitted under seal at the hearing would
remain under seal until after the hearing had conduded. Accordingly, we find no merit to
the procedural arguments made by GE/Bechtel.

With respect to the substantive issue, we find that the record in this case supports
the Attorney Examiners' ruling that the documents filed under seal included proprietary
trade secret infonnation. First, the Commission notes that, pursuant to Section 4901.12,

5 Rule 4901-1-15(C), O.A.C., provides in part:
Any party wishing to take an interlocutory appeal from any ruling must file an
application for review with the comniission within five days after the ruling is
issued.
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Revised Code, except as provided in Section 149.43, Revised Code, and as consistent with
the purposes of Title 49 of the Revised Code, all proceedings of the Commission and all ^
documents and records in its possession are public records. Section 149.43(A), Revised
Code provides that:

"Public record" means records kept by any public office ... "Public
record" does not mean any of the fo11owing:

The Commission recognizes that Ohio's public records law is intended "to be
liberally construed to ensure that governmental records beopen and made available to the
public and that public records are subject only to a few very limited and narrow
exceptions." State ex. rel Williams at 549. However, one of the exceptions is for trade
secrets. See Sections 1333.62 and 1333.63, Revised Code. Section 1333.61(D), Revised I
Code, defines trade secret as:

Information, including the whole or any portion or phase of any
scientific or technical information, design, process, procedure,
formula, pattern, compilation, program, device, method,
technique, or improvement, or any business information or plans,
financial information, or listing of names, addresses, or telephone
numbers, that satisfies both of the following:

(1)

(v) Records the release of which is prohibited by state
nr la,tnr^l hinr .

It derives independent econontic value, actual or
potential, from not being generally known to, and not
being readily ascertainable by proper means by other
persons who can obtain economic value from its
disclosure or use.

(2) It is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.6

6 We recognize that the Ohio Supreme Court has adopted several factors to determine whether a trade
secret claim meets the statutory definition in Section 1333.61(D), Revised Code. See State er. rel The Plain
Dealer v. Ohio Dept. of Ins., at 524-525, citing Pyromatics, Inc. a. Petnaiello (1983), 7 Ohio App.3d 131.
Pyrornatics states the factors are: (a) the extent to which the information is known outside the business;
(b) the extent to which it is known to those inside the business, i.e., by the employees; (c) the precautions
taken by the holder of the "trade secret" to guard against the secrecy of the infonnation; (d) the savings
effected and the value to the holder in having the information as against competitors; (e) the amount of
effort or money expended in obtaining and developing the information; (t) the amount of time and
expense it would take for others to acquire and duplicate the information.
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The Commission finds that the Attorney Examiner's ruling and the confidential
record developed in this case are consistent with Ohio public records law and Title 49. We
note that in an effort to avoid further delay of the hearing and allow OCC an opportunity
to cross-examine the Companies' witnesses, portions of the hearing were closed to any
party that did not have a protective agreement, and subsequently the AEP Companies and
GE/8echtel were directed to review and redact the documents introduced into evidence
that contained proprietary, trade secret information. Thus, the Commission concludes
that the August 9, 2005 ruling is reasonable, in light of the fact that the hearing was in
progress and the subsequent directive to the AEP Companies and GE/Bechtel to reduce
the amount of proprietary information in the record. Accordingly, OCC's request to
overturn the Attorney Examiners' August 9, 2005 ruling is denied. Furthermore, the
documents filed under seal in this proceeding should remain under seat for 18 months
after the issue date of this order.

Companies' AMplication

On March 18, 2005, Ohio Power and CSP filed an application for authority to
recover costs associated with the construction and operation of an IGCC generating facility
(Application). The Companies intend to use the output from this generating station to
serve their POLR customers.

The Application proposes that all reasonably incurred costs related to the IGCC
facility be recovered in three phases (App. at 5; Tr. I at 200). The first phase will recover
preconstruction costs, such as engineering and scoping study. First phase cost recovery
will be through a 12-month bypassable generation surcharge, set to commence in January
2006 (App. at 5-8). The surcharge would be applied to the Companies standard service
rate schedules approved in their rate stabilization plan proceeding (RSP) (In the Matter of (((
the Application of Columbtss Southern Power Company and Ohio Power Company far Approval of
a Post Market Development Period Rate Stabilization Plan, Case No. 04-169-EL-UNC, Opinion
and Order (January 26, 2005J) (RSP Order). The surcharge is intended to recover the
Companies' preconstruction costs; that is, costs incurred prior to the Companies enteringI
into an engineering, procurement and construction (EPC) contract estimated to be $23.7
million (Companies Ex. SB, WMJ Ex. 4). The net of the over- and underrecovered revenues
during Phase I will be subtracted from or added to the Construction Work in Process
(CWIP) accounts for the IGCC facility which will be used in determining the IGCC
Recovery Factor during Phase III (App. at 4,5).

Phase 11 of the cost recovery mechanism also.provides a bypassable temporary
generation rate surcharge. Under the Companies' proposal, this surcharge would begin
with the first billing cycle in 2007. The level of the surcharge would change each year,
until the surcharge terminates after the last billing before the IGCC plant goes into
commercial operation, which is currently estimated to occur in mid-2010 (Companies Ex. 2
at 5). Phase II costs are the carrying costs on the aimulative investment in the generating
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facility (App. at 8). The carrying costs will include carrying costs deferred after the EPC
contract is executed, which is expected to be in approximately July 2006, until the Phase II I
surcharges begin. As with the Phase I surcharges, the Phase lI generation rate surcharges
will be applied to the Commission-approved standard service rate schedules.

Phase III covers the operating life of the IGCC facility. Phase IIt costs are the actual
capital costs, carrying costs and operating costs of the plant, all of which the Companies
propose will be recovered through surcharges known as the IGCC Recovery Factor and
IGCC Adjustment Factor. These surcharges will be included in the Companies'
distribution rates once the plant is placed in commercial operation (App. at 10-11). The
IGCC Recovery Factor will be based on a return of and a return on the investment in the
IGCC facility as well as operating expenses, including fuel and consumables (Tr. I at 242).
Under the Companies' proposal, the Commission would consider and approve the IGCC
Recovery Factor after a hearing and the Companies' showing that it is reasonable. The
IGCC Recovery Factor will be subject to future adjustment throughout Phase III for
relevant changes, such as investment level, customer load, appropriate rate of return, life
expectancy of the IGCC facility and operating expenses (Companies Ex. 2, at 9).

The IGCC Recovery Factor would be adjusted annually to reflect changes in the
costs of fuel and consumables since the time it was last set, as well as any prior over- or
underrecovery of actual fuel costs, including purchased power and consumables. Once an
IGCC Recovery Factor is determined, it would be compared to the then-current
Commission-approved standard service offer. Based on that comparison an IGCC
Adjustment Factor would be calculated to reflect the revenue difference between the
Recovery Factor and the then-current Commission-approved standard service offer (Id.).
The IGCC Adjustment Factor will be either a charge (if there is a revenue deficiency) or
credit (if there is a revenue surplus) to the Companies' Commission-approved distribution
rate schedules_ The IGCC Adjustment Factor would be revised throughout Phase III as the
Commission approves changes to the Companies' standard service offer and to the IGCC
Recovery Factor (Id. at 11, 12).

iurisdiction Issues

The Companies argue that when enacting Senate Bill 3 (SB 3), the General Assembly
contemplated that, even at the end of the five-year Market Development Period (MDP),
not all customers will have switched to a competitive retail electric service ("CRES")
provider for generation service. To provide a safety net for those customers, the General
Assembly imposed the POLR generation service obligation on electric distribution utilities:

After its market development period, an electric distribution
utility in this state shall provide consumers...a market-based
standard service offer of all competitive retail electric services

-12-
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necessary to maintain essential electric service to consumers,
induding a firm supply of electric generation service. (Section
4928.14(A), Revised Code).

The General Assembly also provided a safety net for those customers who did
switch to a CRES provider that subsequently failed to supply generation service to those
customers. Those customers would default back to their electric distribution utility (EDU)
for the provisions of generation service:

After the market development period, the failure of a supplier to
provide retail electric generation service to customers within the
certified territory of the electric distribution utility shall result in
the supplier's customer's, after reasonable notice, defaulting to the
utility's standard service offer filed under division (A) of this
section until the customer chooses an alternative supplier.
(Section 4928.14(C), Revised Code).

The Companies aver that the Commission has recognized that Divisions (A) and (B)
of Section 4928.14,. Revised Code, require the Companies to fuifill POLR responsibilities
after the MDP (RSP Order at 27). The Conunission specifically noted in the RSP order that
the Companies will be held as the POLR to consumers who either fail to choose an
alternative supplier or who choose to return to them after taking service from another
generation supplier (Id. at 37). Consistent with that obligation to serve, the AEP
Companies assert that the Companies' responsibility extends beyond ensuring that they
have the capacity to serve non-switching or returning customers whose requirements may
be readily predicted, that they must also have sufficient capacity to meet unanticipated
demand (Id.). The AEP Companies add that the Connnission also has recognized that the
EDU's POLR responsibility is one for which it incurs necessary costs and which warrants
compensation. (RSP Order at 27; In Re The Dayton Power and Light Co., Case No. 02-2779-
EL-ATA, Opinion and Order, at page 28 (September 2, 2003); In Re Ohio Edison Co et at.,
Case No. 03-2144-EL-ATA, Opinion and Order at pages 23-24 Qune 9, 2004)).

The AEP Companies note that the Ohio Supreme Court (Court) has confirmed the
EDU's POLR responsibility and the lawfulness of establishing a separate charge for
recovering the costs of fulfilling that obligation (Constellation NewEnergy, Inc. a. Pub. Lltil ;
Comm n,104 Ohio St. 3d 530 (2004)).

In the Constellation NewEnergy case, the Court considered the Commissiori s
authorization of a "rate stabilization surcliarge° ("RSS") that was imposed on all of a
utility's customers. In affirming the Conunission's order, the Court noted the
Commission s explanation that the utility "will incur costs in its position as the provider of
last resort ["POLR"], which costs would not be recoverable other than through the RSS .-.
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[T]he Commission does find that the existence of POLR costs makes it reasonable to
apply the RSS to all customers" (Id. at 539). The Court also included the following ^
observation in footnote 5 as part of its discussion:

POLR costs are those costs incurred by [the electric distribution
utility] for risks associated with its legal obligation as the default
provider, or electricity provider, of last resort, for customers who
shop and then return... for generation service (Id. at footnote 5).

CSP and Ohio Power argue that it follows that the Court's decision in Constellation
1VewEnergy not only confirms the Companies' POLR obligation but also confirms the
Commission's authority to establish a charge on all customers for the costs associated with
meeting that obligation (AEP Reply Brief at 4).

The Companies contend that the Commission recognized this inherent authority, in
its Opinion and Order approving the Companies' RSP, to empower EDUs to secure
sufficient capacity to meet their POLR obligations (AEP Reply Brief at 2).

The Companies postulate the proposition that the EDU's capacity resources that are
necessary to fulfill an EDU"s POLR obligation may include generation assets that the EDU
owns or controls, and that support for that proposition is found in Section 4928.17(E),
Revised Code. That provision generally allows the EDU to divest its generation assets
without the requirement of Commission approval pursuant to the provisions of Title 49,
Revised Code, that might have applied prior to SB 3's enactment, such as Section 4905.48,
Revised Code. Section 4928.17(E), Revised Code, specifically notes that the relief from the
Commission's jurisdiction is subject to those provisions of Title 49 "relating to the transfer
of transmission, distribution, or ancillary service provided by such generating asset ". i
(emphasis added). Therefore, according to AEP, Section 4928.17(E), Revised Code,
confirms that there is no blanket requirement in SB 3 that the EDU may not own
generation assets and that Section 4928.17(E), Revised Code, confirms that there are
circumstances in which ownership and control of generation assets is necessary to support
the EDU's distribution function (Id. at 36,37).

AEP reasons that the Commission must have rehed upon the law's flexibility when
it encouraged the Companies to move forward with plans for the construction of an IGCC
facility in Ohio (RSP Order at 37-38). In doing so, according to the Companies, the
Conunission must have recognized that it is appropriate for an EDU to have access to a
portfolio of capacity and energy responses in order to meet its post-MDP POLR
obligations. However, under SB 3 and the Companies' RSP, none of the existing
generation assets that AEP owns is dedicated to meeting that POLR obligation beyond the
end of 2005 except to the extent that the Companies have voluntarily done for 2006-2008 in
order to fulfill their RSP commitments (Id. at 38).
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AEP maintains that access to owned generation that is dedicated to the POLR task l
during periods subsequent to the RSP is an appropriate component of a portfolio of
capacity and energy resources that the EDU uses to satisfy its POLR obligation. AEP
further contends that, because it will be owned by the Companies, the commitment of thcs
ICCC plant's output to serve its POLR loads is highly reliable, providesa long-term hedge
against the volatility in both the availability and pricing of wholesale capacity and energy
supplies, and thereby help to forestall or mitigate market imperfections, to the benefit of
the Companies' retail customers (AEP Reply Brief at 18-20).

The Staff concurs that an EDU niay own generating facilities in Ohio, but that
EDU's do have a limitation if they also provide a competitive service. In that situation,
they must have an approved corporate separation plan. Section 4928.17(A), Revised Code.
Staff notes that AEP's corporate separation plan was approved as part of the RSP (12SP
Order at 35 and RSP Rehearing Entry issued March 23, 2005 at 12). Therefore, Staff argues
that since there is no bar to the AEP Companies owning generating plant regardless of
whether that plant is used to provide competitive or noncompetitive services, there is
similarly no bar to building a generating plant (Staff Reply Brief at 8). {

The next issue, according to Staff, is the extent to which the Commission may
regulate that plant. Staff asserts that Section 4928.03, Revised Code, does state that retail
electric generation service is competitive and, therefore, not subject to Commission
regulation, but that this case is not about regulating retail electric generation service. Staff
postulates that AEP's application concerns the provision of ancillary services, necessary to
support the distribution function. Staff notes that it is the Comnvssion's obligation to.1
assure reliable distribution service, and therefore, noncompetitive retail electric services
remain subject to the regulation of this Commission. Section 4928.03, Revised Code.
Noncompetitive retail electric services are defined as components of retail electric service
which neither have been declared competitive by this Commission (and no services have
been declared competitive) nor declared competitive by statute. Section 4928.01(0),
Revised Code. Ancillary service is not listed as competitive by statute and has not been
dedared competitive by the Commission (Id.). Staff concludes that since ancillary service
meets neither test for being coinpetitive, it is a noncompetitive retail electric service subject
to the continuing regulation of the Comntission (Id. at 3-7).

Ancillary service, as a regulated service, is defined as follows:

"Ancillary service" means any function necessary to the provision
of electric transmission or distribution service to a retafl customer
and includes, but is not limited to, scheduling, system control, '•
and dispatch services; reactive supply from generation resources
and voltage control service; reactive supply from transmission
resources service; regulation service; frequency response service;
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energy imbalance service; operating reserve-spinning reserve
service; operating reserve-supplemental reserve service; load
following; back-up supply service; real-power loss replacement
service; dynamic scheduling; system black start capability; and
network stability service. Section 4928.01(A)(1), Revised Code.

Staff contends that these ancillary services require generating plant and, therefore,
SB 3 contemplated that the utility would provide services from generating plant at least
until such time as the Commission found that the market conditions had developed
sufficiently to allow a declaration of competitiveness (Id. at 4).

Many of the intervenors have argued that Section 4928.14, Revised Code, requires a
market-based standard service offer (SSO) in the post MDP, and that precludes the
Commission from approving the Companies' application (FirstSolutions Brief at 4-7; see
also Calpine's Brief at 4, 5 and note 3; and Baard Brief at 5, 6). IEU argues that AEP's
application seeks authority from the Commission to reestablish a utility-friendly form of
cost-of-service rate regulation for the purposes of establishing prices under Section
4928.14, Revised Code. IEU contends that the Commission found in the AEP RSP case that
cost-of-service regulation has been displaced by a statutory scheme that makes SSO prices
subject to the market, not cost-of-service regulation. IEU adds that, in the RSP Order, the
Commission held in favor of the Companies' position that the Commission is powerless to
set SSO prices after considering the cost of providing SSO service, including a return on
and of generating plant, even where there is no market or information on which the ^
Commission may reasonably rely to establish SSO prices. IEU concludes that,
notwithstanding the Commission's belief in IGCC technology, or its cost, the Conunission
does not have the authority to substitute its judgmenf for the judgment of the General
Assembly, to re-write the law or to bypass the requirements of current law (IEU Brief at 9-
13). OEG offers that the Companies have proposed to provide a SSO based on the cost of
the IGCC plant plus the market price of electric power, not on the market price of electric
power alone as Section 4928.14, Revised Code, requires (OEG Brief at 3,4). Constellatiori s
theory is that the Companies should be required to offer the output of the IGCC plant at
market-based rates (Constellation Brief at 20).

The intervenors further assert that the Commission does not have the authority to
provide for recovery of the costs of an IGCC plant. Firstsolutions argues that this
limitation follows expressly from Section 4928.05(A), Revised Code, which provides that
competitive retail electric service "shall not be subject to supervision and regulation...by
the public utilities commission under Chapters 4901 to 4909...4935.__of the Revised (
Code..." (FirstSolutions Brief at 9-11). OCC also makes thfs argument, adding that "[t]he
general application of Chapter 4909, Revised Code, raternaking applies to distribution rate
cases, not to the regulation of the generation function" (OCC Brief at 10, 11; see also Direct
Energy Brief at 6, 7). In addition, OCC contends that there is no specific authority in Ohio
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for the Commission to adopt the Companies' cost recovery proposal for the IGCClaw
plant (OCC Brief at 16-19). Finally, OCC states that the Companies' corporate separation
plan, established pursuant to the requirements of Section 4928.17, Revised Code, mandates
that any provision of generation service be through a fully separated affiliate. OCC
submits, that although the Commission has granted a temporary waiver of the IV
requirement for AEP to structurally separate their generation and distribution functions,
compliance with Section 4928.17, Revised Code, cannot be reconciled with the long-term
ownership conunitment and cost recovery by the Companies to the generating plant that is
the subject of this application (Id. at 8,9).

We believe that the arguments that the AEP Companies' proposal violates Section
4928.14, Revised Code, are not on point because they mischaracterize the Companies'
application. The application is not proposing that the Conunission use cost-of-service
ratemaking to establish pricing for the SSO that Section 4928.14, Revised Code, requires at
the end of the MDP; the Companies' Application has no impact on the determination of
AEP's market-based SSO. The Cornrnission will establish AEP's SSO in accordance with
the market-based standard of Section 4928:14, Revised Code, independent from the cost-
recovery mechanism that the Companies have proposed for the IGCC plant. The
proposed IGCC Recovery Factor and the IGCC Adjustment Factor are for the stated
purpose of recovery of the costs of the IGCC plant. The issue is where the Commission's
jurisdiction to grant cost recovery for the plant lies.

While Section 4928_03, Revised Code, states that retail electric generation service is
competitive and, therefore, not subject to Commission regulation, this Application is not
about regulating retail electric generation service, but about providing the distribution
ancillary services. These services are subject to Conunission regulation, as being necessary ^
to support the distribution function. It is the Commission's obligation to assure reliable
distribution service under Section 4928.02(A), Revised Code, and noncompetitive retail
electric service are subject to the regulation of this Conunission under Section
4928.05(A)(2), Revised Code. Noncompetitive retail electric services are defined as
components of retail electric service whichneither have been declared competitive by this
Commission nor declared competitive by statute. The legislature declared retail electric
generation, aggregation, power marketing, and power brokerage services to be competi-
tive. Ancillary service is not listed as competitive under Section 4928.03, Revised Code. In
fact, although it is included within the list of components which could be dedared
competitive by this Commission, it has not been dedared competitive. Section 4928.05(A), ;
Revised Code. Since ancillary service meets neither test for being competitive, it is a;
noncompetitive retail electric service subject to the continuing regulation of the
Commission. Section 4928.01(B), Revised Code.
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It is clear to this Commission that most of these ancillary services require generating
plant. Thus, we find that SB 3 contemplates that the EDU would provide ancillary service ;
from generating plant at least until such time as the Commission found that the market
conditions had developed sufficiently to allow a declaration of competitiveness. The
Commission could then relinquish its regulatory obligations as to retail ancillary service if
there is effective competition and available alternatives. Section 4928.04(A), Revised Code.
However, the POLR responsibility cannot be left unregulated, as it must be available if the
market option fails. Therefore, we find that the statutory scheme of SB 3 does contemplate
that the EDU would provide services from generating plant to provide "ancillary service"
as it relates to POLR service. Consequently, there is no conflict between the market-based
standard that Section 4928.14(A), Revised Code, requires for post-MDP SSOs and the i
Companies' proposal for assuring recovery of the costs of the IGCC plant.

Distribution reliability is a core concern of the Commission and the EDU's POLR
function is a distribution-related service. The EDU is the only entity that can fill the POLR
obligation. Neither a CRES provider nor a regional transmission organization (RTO), such
as PJM, can provide POLR service. RTOs have a role at the wholesale, not retail level, to
facilitate market transactions and indirectly promote reliability; but RTOs do not have
direct responsibility to the customers of a particular EDU. Even though a CRES provider
does have a retail relationship and direct responsibility to customers, the EDU still stands
as the backup POLR provider and that standby duty is distinct from the CRES function of
fulfilling day-to-day or minute-to-minute power requirements. The EDU is the entity that
operates the distribution wires and these wires must remain charged for connected
customers to receive service; the EDU must have capacity available ancillary to the
provision of the distribution service.

In addition, the Ohio Supreme Court has confirmed the Commission's authority to
establish a mechanism that assures recovery of costs that the EDU incurs in its position as
the POLR. Constellation NewEnergy, supra. As was the case in the rate stabilization
surcharge addressed in Constellation NewEnergy, the costs of the IGCC plant are costs that
the Companies will incur in their position as POLR; they are costs that will be incurred to
assist them in meeting their POLR obligation to all consumers in their certified territory;
they are costs the recovery of which can be assured through the recovery mechanism that
the IGCC Cost Recovery and Adjustment Factors provide; and the existence of these costs
makes it reasonable to recover them through a POLR cost recovery mechanism that
applies to all customers. Therefore, the Companies' proposed mechanism for assuring
recovery of the IGCC plant's costs is comparable to the Rate Stabilization Surcharge that
the Ohio Supreme Court confirmed when it affirmed the Commission decision in
Constellation NewEnergy, supra_ It is also comparable to the POLR charges that the
Commission approved in the Companies' RSP Order, supra, at 27,29, and 37. We find that
this Comntission has the authority to approve a mechanism that grants recovery of the
costs of the IGCC plant.
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Conclusion

The AEP Application lays out a regulatory mechanism by which it might recover
the costs of a coal-fired electric generating facility, to address the long-term reliability and
security of the energy supply for the POLR obligation. However, the current proposal has
no detailed schedules, budgets, designs, feasibility studies or financing options. AEP
stated that it is presently negotiating a "wrap" agreement with GE/Bechtel that would
provide for construction of, and performance guarantees associated with, the IGCC unit in
exchange for AEP's agreement to pay a firm price (Tr. III at 268-269; Tr. II at 45). The AEP
Companies recognize that they will need to subsequently bring a rate-case-style
application before the Commission in a subsequent phase of litigation (Tr. II at 52). At
issue in that subsequent phase will be the appropriate level of cost recovery as well as the

method of recovery (rate design) (Id.).

The Staff stated its continuing interest in the dean coal technology of the IGCC
plant. Staff witness Wissman documented AEP's aging generation fleet and the upcoming
need for base load capacity. Discussing the increasingly stringent environmental
requirements, Ms. Wissman concluded that "there does appear to be a need to invest in
new dean coal technology given the aforementioned circumstances° (Staff Ex. I at 3). Staff
witness Lambeck also observed that IGCC technology is "very attractive for high sulfur
bituminous coals" and concluded that "the value of ICCC may be its importance as a
hedging strategy - a way to keep using the nation's most abundant energy resource while
providing options to deal with long-term environmental demands" (Staff Ex. 2 at 3-4). f
Staff argued that the Companies should be permitted to recover the relatively small costs,
compared to the risks of not exploring further the IGCC proposal (i.e., the Phase I costs).

The AEP Companies contend that the proposed IGCC plant will advance the
commercialization of IGCC technology and greatly reduce the emissions of riitrogen oxide,
sulfur dioxide, carbon dioxide, particulates and mercury. The IGCC facility will be
designed to incorporate carbon sequestration equipment for future installation (Tr. 3 at
270-271). It was generally agreed among the expert witnesses in this case that the key
advantage offered by the IGCC technology is its potential to sequester carbon as part of
the gasification process, in order to virtually eliminate the carbon dioxide emissions
nornially associated with a coal plant. Although it cannot be stated for certain whether f
carbon sequestration regulations will be passed during the operational life of the plant (or
what the content and timing of such requirements may be), no expert witness stated a
belief that carbon sequestration regulations would not be passed during the life of the i
plant. In addition, there are other technologies which anticipate removal of carbon
dioxide in addition to IGCC (Staff Ex. 3 at 3-4); this technology choice should be explored
and subjected to a test of economic comparison in the future phase of this proceeding.
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As was clear from the public testimony offered at the Meigs County hearing, the :
local residents support the project for the jobs that the proposed facility will bring to the
area. In addition to the direct economic and environmental impact of building an IGCC +
unit in Ohio, there are also significant secondary or indirect benefits including generation
of new tax revenue and promotion of advanced technology. Therefore, the Staff
recommends that the Commission allow the AEP Companies to recover the costs of the
first phase of its proposal (the pre-construction costs). The Commission agrees that such
economic benefits and technological advances are beneficial for the environment, the state
of Ohio, the region, and the nation. Further, the Commission finds that, with the recent
volatility of natural gas prices, the environmental cost of pulverized coal generation
facilities, the age of the generating facilities in Ohio, the likely implementation of carbon
sequestration legislation, the lead time required to place a generation facility in operation
and the life-cycle of generation facilities, the diversification of electric generation facilities
is wise. The Commission is not opposed to the consideration of an IGCC facility, and we,
therefore, believe it is appropriate to take the initial step of approving Phase I cost
recovery mechanism of the application.

It should be noted that the Companies have proposed that IGCC-related revenues
collected through the Phase I surcharge would be tracked so as to reduce the total of
additional generation increases that the Companies may request under the RSP.
Therefore, with the approval of Phase I cost recovery, the Companies will have the funds
to investigate, analyze, evaluate, and develop a realistic plan to address the very real
concerns presented in this case. The Companies propose that the Phase I surcharge be
collected for 12 consecutive months. Given that this Order directs the Companies to file
additional information and anticipates that additional evidentiary hearings will be
necessary, the Phase II and Phase III surcharges shall not become effective 90 days after the I
filing of the application as proposed by the Companies. Further, the Conunission notes
that the Phase I surcharge is bypassable. Therefore, the arguments raised by certain
intervenors in regard to the non-bypassable nature of the proposed Phase III surcharge
and the affect on competition are not applicable. Accordingly, the Commission will not j
address such arguments at this time.

OPAE argues that because the Companies' application will increase tesidential
rates, approving the application will exacerbate a difficult financial situation for low
income and percentage of income payment plan (PIPP) customers. OPAE requests that
the Companies be required to fund a program to reduce the energy burden on CSP's and
Ohio Power's low income customers (OPAE Brief at 15-21). The Commission will
consider this issue in the next phase of the proceeding.

The Commission c-oncludes that AEP should economically justify its construction
choices, its technology choices, its timing, its financing structure,.and the various other ^
matters that have been left open in the current application. The reasonable costs to
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develop that plan and supporting analyses should be recoverable from ratepayers as a
proper cost of providing distribution service. In addition to the level of cost recovery and
rate design issues, there are certain specific issues that the Commission believes should be
addressed in the next phase of this proceeding which are enumerated below:

1. The details of how the output of the proposed facility would
flow to the benefit of Ohio customers either through or despite
any interconnection or pooling agreements.

2. The delineation of the means, including transportation, through
which Ohio coal would be used in the project.

3. The multiple issues concerning the production and sale of by-
products from an IGCC unit.

4. The Companies are aware of and have committed to pursue
financing opportunities available under the Energy Policy Act
of 2005. The Energy Policy Act of 2005 provides significant
incentives for deployment of clean coal technologies, including
ICCC. The Companies are directed to determine its eligibility
for and develop a proposal to obtain federal, state and other
funding and/or tax incentives available to construct, operate
and maintain the proposed IGCC facility. The Companies shall
include, as a part of the detailed information provided in the
next phase of this proceeding, a list of the potential funding
sources considered and an explanation of whether or not such
sources of funding were pursued by the Companies.

5. The Companies' consideration and evaluation of investors in
the proposed ICCC facility.

Adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced retail
electric service cannot be provided to consumers in Ohio unless there is a functioning
distribution system. The Commission's decision in this case is about ensuring the long-

viability of the distribution system and adequate capacity for AEP's POLR obligation.term
The AEP Companies should be permitted to recover the reasonable costs of further
developiug and detailing their proposal, to be considered by this Commission in a future
proceeding_
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

(1) CSP and Ohio Power are electric distribution utilities as
defined in Section 4928.01(A), Revised Code, and, therefore, the
provider of last resort to electric consumers in their respective
service areas.

(2) On March 18, 2005, the Companies filed an application for

approval of a cost recovery mechanism for a proposed IGCC
electric generation facility. The Companies propose a three
phase cost recovery process to commence prior to the
construction of the IGCC facility and continue during the
operating life of the IGCC facility.

(3) Fourteen entities filed for intervention in this proceeding. All
requests for intervention were granted.

(4) Local public hearings were held in Hilliard, Canton, and
Pomeroy, Ohio. The evidentiary hearing was held in
Columbus, Ohio, August 8, 2005 through August 16, 2005.

(5) OCC's request to overturn the Attorney Examiners' ruling and
place certain confidential and proprietary information in the
public record should be denied.

(6) The confidential, proprietary information filed under seal in
this proceeding shall remain under seal for 18 months from the
date this order is issued.

(7)

(8)

(9)

The Commission is vested with the authority to oversee
di'stribution ancillary services, pursuant to Section 4928.01(A),
Revised Code, and vested with the obligation to ensure Ohio
consumers with an adequate, reliable and reasonably priced
electcic service, pursuant to Section 4928.02(A), Revised Code.

The EDU is the POLR for consumers who either fail to choose
an alternative supplier or return from another supplier.

The Conunission has the authority to establish a charge for
recovering the costs of fulfilling the POLR obligation.

-22-
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(10) The AEP Companies should provide additional detailed
information, as enumerated above, for the Commission to
consider the Companies' proposed Phase II and Phase III costs
recovery.

- ORDER

It is, therefore,

ORDERED, That OCC's request to overturn the Attorney Examiners ruling and
place certain confidential and proprietary documents in the public record is denied. The
unredacted documents filed under seal in this phase of the proceeding shall remain under
seal for 18 months after the date this order is issued. It is, further,

ORDERED, That should the AEP Companies and/or GE/Bechtel want the
unredacted documents to remain under seal after the 18 months have elapsed, the
Companies or GE/Bechtel must file a motion for a protective order pursuant to Rule 4901-
1-24(F), O.A.C., in this docket. It is, further,

ORDERED, That the Companies' request for a cost recovery mechanism is granted,
as modified herein, as to Phase I preconstruction costs. It is, further,

ORDERED, That the Companies file, for Commission approval in this docket, tariffs
and customer notices to recover costs associated with Phase I. It is, further,

ORDERED, That the Companies' request for a cost recovery mechanism as to the I
proposed Phase II and Phase III cost is deferred to the next proceeding. It is, further,

ORDERED, That the Companies submit in this case the additional detailed
information set forth above for the Commission s consideration. It is, further,
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ORDERED, That a copy of th'ss Opinion and Order be served upon the AEP
Companies and their counsel, and all other interested persons of record.

THE PUBLICAL3ILITIES COMMISSION OF OHIO

Donald L. Mason

SDL/GNS:ct

Entered in the Journal

-AP,B t o 2009

Renee J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES CONIMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company and Ohio Power
Company for Authority to Recover Costs
Associated with the Construction and
Ultimate Operation of an Integrated Gasifi-
cation Combined Cycle Electric Generating
Facility.

ENTRY

Case No. 05-376-EL-UNC

The attomey examiner finds:

(1) On March 18, 2005, Columbus Southern Power Company and
Ohio Power Company (AEP) filed an application for authority
to recover costs associated with the construction and ultimate
operation of an integrated gasification combined cycle electric
generating facility.

(2) On April 12, 2005, a prehearing was conducted to discuss the
schedule for the proceeding.

(3) The following schedule is established for this case:

(a) Applicant testimony to be filed by May 5, 2005.

(b) Technicat conference on May 16, 2005, at 10:00
a.m., in Room 11F, at the offices of the
commission, 180 E. Broad St., Columbus, Ohio,
43215.

(c) Motions to intervene to be filed by July 1, 2005.

(d) Intervener testimony to be filed by July 13, 2005.

(e) Discovery requests to be submitted by
Interveners and Applicant by July 25, 2005.

(f) Staff testimony to be flled by July 25, 2005.

(g) Applicant supplemental testimony to be filed by
August 1, 2005.

(h) Evidentiary hearing to begin on August 8, 2005.

----------
Thia is to certify that the immgea aPDeaxihq are a°
accurate-and coa^plete reproduction of a case file
document deliv red in tYe regular course of hu, _ si^ss_ ^

Yechnician I)ate Brocessed 00034
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(4) Motions for intervention were filed by Industrial Energy Users-
Ohio, The Ohio Energy Group, First Energy Solutions Corp.,
and the Ohio Consumers' Counsel. Reasonable grounds for
intervention have been stated and the motions should be
granted.

(5) Public hearings in this matter will be set by separate entry.

-2-

It is, therefore,

ORDERED, That the schedule for this proceeding is adopted as delineated in
F"mding 3. It is, further,

ORDERED, That the evidentiary hearing shall begin at 10:00 a.m. on August 8,2005,
at the offices of the Commission, Room I1C, 180 E. Broad St., Columbus, Ohio 43215. It is,
further,

ORDERED, That the motions fo'r'Sntervention filed by Industrial Eriergy Users-
Ohio, The Ohio Energy Group, First Energy Solutions Corp., and the Ohio Consumers'
Counsel are granted. It is, further,

ORDERED, That a copy of this entry be served upon each party of record in this
docket and Case No. 04-169-EL-UNC.

THE PUBLIC UTIIITIES CO1vIIvfLSSION OF OHIO

gcc- ;geb

Entered in the Journal

IPR 1.4 2045

r^-u 9 -1--
Rene@ J. Jenldns
Secretary

Attorney Examiner
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BEFORE
THE PUBUC UTILITIES COMMISSION OP OHlO

I

In the Matter of the Application of
Columbus Southem Power Company and
Ohio Power Company for Authority to
Recover Costs Associated with the
Construction and Uflimate Operation of an
Integrated Gasification Combined Cycle
Electric Generating Facility_

Case No. 05-376-EL-UNC

APPLICATION FOR REHEARING
OF INDUSTRIAL ENERGY USERS-OHIO

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code, the Industrial Energy Users-Ohio ("IEU-Ohio") respectfully submits

this Application for Rehearing of the Public Ub7ities Commission of Ohio's

("Commission") April 10, 2006 Opinion and Order ("Order") in the above-captioned case

for the reasons set forth in the attached Memorandum in Support, which is incorporated

herein by reference. Specifically, the Commission's Order authorizing recovery of the

Phase I charges set forth in the March 18, 2005 application filed by Columbus Southem

Power Company ("CSP") and Ohio Power Company ("OP°) (collectively referred to as

"the Companies" or "AEP") and associated with an integrated gasification combined

cycle ("IGCC") electric generating facility is unreasonable and unlawful in the following

respects:

A. The Commission erred by failing to comply with Section 4903.09, Revised
Code.

B. The Commission's Order is unreasonable, unlawful, arbitrary and
capricious as i[ disregards prior holdings and the necessary implications of
the Order as it must comprehensively and symmetrically apply to the
Commission's ratemaking obligations.

;c2oas+:s7
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C. The Commission unreasonably and unlawfully erred by authorizing AEP to
increase rates by $23.7 million (as estimated by AEP) without adhering to
Sections 4909_15, 4909.18, and 4909.19, Revised Code.

D. The Commission unreasonably and untavrtu4ly erred by authorizing AEP to
increase rates by $23.7 million (as estimated by AEP) in violation of the
distribution rate freeze approved by the Commission in AEP's Rate
StabiAzation Plan proceeding.

E. The process followed by the Commission in this proceeding deprived
IEU-Ohio of its fundamental due process rights-

Respectfully submitted,

- - - Sam*C. Randazzo, TAai Attomey
Lisa . McAlister
Daniel J. Neilsen
MCNEES Wi4t1ACE & NURICK LLC
21 East State Street, 17'' Floor
Columbus, OH 43215-4228
Telephone: (614) 469-8000
Telecopier. (614) 469-4653
sam0mwncmh.com
ImcalisterOmwncmh.com
dneilsenlcDmwncmh.com
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Attorneys for Industrial Energy Users-Ohio
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BEFORE

THE PUBLIC UTILITIES COMAIfISSION OF OHIO

In the Mafter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Recover Costs Associated with the
Construction and Ultimate Operation of an
Integrated Gasification Combined Cycle
Electric Generating Facility.

Case No. 05-376-EL-UNC

MEMORANDUM IN SUPPORT

I. INTRODUCTION

On March 18, 2005, AEP filed an application seeking Commission approval of

mechanisms to provide AEP with cost recovery assurances for a hypothetical IGCC

plant that AEP indicated it may construct in Meigs County, Ohio. The application states

that Sections 4928.14 and 4928.35(D), Revised Code, which govern the establishment

of pricing applicable to standard service offer ("SSO") after the market development

period ("MDP°), provide the legal predicate for the relief requested.

A hearing to determine the reasonableness of AEP's proposal was completed on

August 16, 2005. The evidentiary record was closed when late-filed exhibits were

entered into the record by an Attomey Examiner Entry dated September 7, 2005_

IEU-Ohio and other parties submitted Initial and Reply Briefs on September 20, 2005

and October 11, 2005, respectively. On April 10, 2006, the Commission issued fts

Order in this proceeding that authorized AEP to recover certain costs associated with

the hypothetical 1GCC generating plant and treated the costs as being associated with

ancillary service necessary to provide retail distribution service to Ohio customers.

Order at 17-21. The Commission further stated that the "statutory scheme of SB 3 does

(C2o394:5)
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contemptate that the EDU would provide services from generating plant to provide

'ancillary service' as it relates to POLR service. Consequently, there is no conflict

between the nlarket-based standard that Section 4928.14(A), Revised Code, requires

for post-MDP SSOs and the Companies' proposal for assuring recovery of the costs of

the tGCC plant." Order at 18. The Commission went on to authorize AEP to recover

Phase I costs, which AEP associated with the hypothetical 1GCC plant. AEP described

the Phase I costs as being preconstrucfion costs including engineering and scoping

study costs. Order at 11.

For the reasons described herein, the Commission's decision to authorize

recovery of Phase I costs is unreasonable and unlawful.

1I. ARGUMENT

A. The Commission Erred by Failing to Comply with Section 4903.09,
Revised Code.

Section 4903.09, Revised Code, requires the Commission to file a wrilten

opinion setBng forth the reasons prompting the decisions arrived at, based upon

findings of fact and record evidence. The °Findings of Fact and Conclusions of Law"

section of the Commission's Order contains ten numbered paragraphs followed by

seven ordering paragraphs. None of the paragraphs connect the law and evidence in

any way that is capable of authorizing AEP to impose on Ohio customers the costs of

IGCC research and development estimated at $23.7 million. The Commission's

discussion in the body of the Order likewise does not provide any reasoning that will

enable the Commission's authority to increase rates. Thus, the Commission's Order

violates Section 4903.09, Revised Code, and is unlawful.

tc2oav4:s}
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B. The Commission's Order is Unreasonable, Unlawful, Arbitrary and
Capricious as it Disregards Prior Holdings and the Necessary
Implications of the Order as it Must Comprehensively and
Symmetrically Apply to the Commission's Ratemaking Obligations.

Saying simply that the Commission's Order violates Ohio law would profoundly

understate the Orders disregard for the Ohio Revised Code, the Commission's rules,

prior Commission decisions,t the law of physics, common sense and Ohio customers.

On its way to imposing what amounts to a tax on AEP's Ohio customers to fund AEP's

Commission-encouraged preconstruction research, the Commission's Order ignored the

duties established by the General Assembly. Through the Order and without following

the substantive requirements of Section 4909.15, Revised Code, or the procedural

requirements of Sec6ons 4909.18 and 4909.19, Revised Code, the Commission

declared that it has authority to engage in cost-based ratemaking for costs that are not

tied to any used and usefuf property and may have no connection to Ohio if such costs

should ever be connected to any used and useful property.

' In AEP's rate stabil¢alion plan ("RSP`) case, AEP discussed why cost-of-service consicleraticns were
ilegal under Ohio's statutory scheme for establishing generation service pnces_

S.B. 3 efminates cosFbased regulation of utilities S80 generalion service rates and, in
its place, caUs for market-based prioes. The deregulation of retail generation service and
change in pricing from a cost-of-service approach to a market basis is evident tlvoughout
S.B. 3. It is highrighted by §4928.14 (A), Ohio Rev. Code, which specifically calls for
market-based prices for the utility's defauR generation service after the MDP; §4928.05,
Ohio Rev. Code, which speci6calty states that competdive retail electric services, which
indudes generation service, sha8 not be subject to supervision or regulation by the
Commission; §4928.16 (E), Ohio Rev. Code, which exempts from Commission regulation
the uti6tys sale of its generatSon assets; and §4928.38, Ohio Rev_ Code, which
admonishes that, once the MDP is over, 'the uBtity shall be fuNy on its own in the
competAwe markef.

in the Mafter of fhe Apptication of Cokrmbus Southem Power Company and Ohio Power Company for
Appovat of a Post Marlret Development Peuorl Rate Stabi7izatian Plan, Case No. 04-189-EL-UNC, AEP
Reply Brief at 21 (July 30, 2004). The Commission adopted AEP's position in In the Matter of dhe
AppCcatton of Cotumbus Southern Power Company and Ohio Power Company for Approval of a Post
Market Devefopnrent Period Rate Stabitization Plan, Case No. 04-169-El-UNC, Opinion and Order
(January 26, 2005) (hereinafter °RSP Order").

2 See page 11 supra.

{CM.4r:5}
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The Commission went on to find that the research and development costs

attributed to this hypothetical IGCC generating plant are eligible for this cost-based

regulation because the IGCC plant might provide a non-competitive ancillary service

someday in the future. Order at 17-18. The Commission's Order gave AEP authority to

require Ohio customers to pay an extra $23.7 million over a twelve-month period. !d at

20, 23. However, Ohio customers' obligation "... is not dependent on the eventual

construction and operation of the .._ proposed IGCC faci)ity."3

The selectiveness of the Commission's intellectual gymnast)cs is as troubling as

the IGCC-related consequences. The Order indicates that generation service is

required to maintain distribution service° and that this ancillary type of generation

senrice is not a competitive service as defined by Section 4928_01, Revised Code.

Order at 17.$ Of course, if this type of anciffary generation service is not a compefilive

' In the Matter of the ApplicatJon of the Cotumbus Southem Power Corrrpany and Ohio Power Company
for Autteority to Recover Cosfs Associated with the Construcfion and UMimate Operation of an tntegrated
Gasif7cation Combbred Cycle Electric Generating Faci{ify, Case No. 05-376-EL-UNC, Columbus Southem
Power Company's and Ohio Power Company's Response to Industrial Energy Users-Ohio's Objections to
Tariff Ffling at 2 (April 28, 2006) (citing Order at 20).

' As tEU-Ohio explained in its Reply Brief beginning at page 6, the Commission rules preclude the
Commission from the results adopted by the Commission. The Commission defines the provider of last
resort ("POLR') obligation in the rules adopted by the Commission to address the standard senrice offer
("SSO') obligation:

8tattdard service offer is the provision of a market-based vanable-rate firm generation
service offered by the EDU as the provider of last resort.

Provider of last resort is the statutory responsib'dity of the EDU to provide elecUic
supply service to its customers on a comparable and nondiscriminatory basis within its
cerdfied territory. This responsibility may be tulfAled by the EDU providing standard
service offer and by providing all other retad electric services necessary to maintain
essential eleahic service to consumers.

Rule 4901:1-35-03, Appendix A, Ohio Administratlve Code.

The Commission cites Secfion 4928.05(A)(2), Revised Code, for this holding, which states:

On and after the starfing date of competi6ve retail electric service, a noncompetitive retail
elecUic service supplied by an electric utility shall be subject to supervision and regulation
by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the
Revised Code and this chapter, to the extent that authority is not preempted by federal
law. The commission's authority to enforce those provisions with respect to a
noncompetitive retail electric service shall be the authority provided under those chapters
and this chapter, to the extent the authority is not preempted by federal iaw.

{c2o994:5t
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service, AEP retains exciusive .service area rights under Sections 4933.81 through

4933.83, Revised Code, and retains (irrespective of Ohio's electric restructuring

legislation) an obligation to serve6 with regard to such non-competitnre service. And,

neither AEP nor any other electric distribution utility (`EDU") can lawfully threaten to

make its customers pay market-based prices for such non-competit'rve generation

services at least until such time as the Commission declares such servlce to be

rrompetitive.'

But since there is no IGCC plant currently in operation, what does the

Commission's Order mean about the form of regulation that applies to AEP's generation

plants that are currently providing this ancillary generation service? Sureiy AEP is

currently providing this generation ancillary service since the Commission concludes

that the electric wires will not work otherwisee and AEP has a legal obligation (and an

exclusive right) to provide such service. But, the Order shows that the Commission

refused to apply this cost-based regulation to the existing generating assets that are

° Section 4933.83(B), Revised Code. "Adequate faca7ities" is defined in Seclion 4933.81(B), Revised
Code as_

...d"shibution fines or facilities having sufficient capacity to meet the maximum estimated
electric service requirements of its existing customers and of any new customer occurring
during the year fotlowing the commencement of permaneM electric service, and to assure
alf such customers of reasonable continuity and quality of service. Distribution faciMies
and lines of an electric supplier shatl be considered 'adequate facikties' if such supplier
o8ers to undertake to make its distdbution facffities and lines meet such service
requiremetus and, in the determination of the public ublities commission, can do so within
a reasonable time.

The Commission, citing Section 4928.04(A), Revised Code, states that il "... could ... relinquish its
regulatory obGgations as to its retail ancillary services if there is effective competition and available
aflernatlves.' Order at 18.

e The Commission states that "...most of these ancillary services require generating planr and the
"...EDU must have [generalingJ capacity available ancillary to Ihe provision of the distribution service' to
keep the wires charged so that customers can receive service. Order at 1 B.

{cza3.94Sj
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currently meeting this critical role based (wrongly)9 on the notion that AEP has not

dedicated any of its generating assets to meet this functional requirement. Order at

14.10 Instead, the Commission indicated that the electrical output of AEP's existing

generating assets-the ones that are currently charging the wires-will be priced "...in

accordance wfth the market-based standard of Section 4928.14, Revised Code,

' The Commission's assertion that AEP has not dedicated any of its generating assets to ensure that d
can meet its service obligations to Ohio customers is incorrect. For example and aside from any
obligation that AEP may have under Ohio law to provide adequate service and facilities as they may
relate to non-competiAive services, AEP has a dynamic and affirmative obligation to ensure it has
adequate genemting capacity to retiably meet the needs of its customers under a Re6ability Assurance
Agreement ('RAA') under PJM Interconnection LLC ('PJM"). The PJM West RAA can be found online at
www.pjn.comfdocumentsldownloads/agreements/west-raa.pdf. AEP committed to honor the RAA as part
of its membership in PJM. Under the system of federalism that has been created to aqocate regulatory
responsibility between states and the federal govemment, PJM is responsible for ensuring re6ability
within the PJM region. Tr Vol. V at 226. It is this fact that caused the Staff to identify the need to modify
the PJM requirements (among others) to ensure that the benetits of any IGCC plant were available
exclusively to the Ohio customers who might hold responsibility for the cost of the IGCC plant under
AEP's proposal. Staff Exhibit I at 9-10. PJM's RAA states that each load serving entity ('LSE) such as
AEP must procure cWacity resources equal to a fixed percentage above its peak load to ensure a
sufficient amount of capacity to meet the forecasted load plus reserves adequate to provide for the
unavailability of capacity resources, load forecast(ng uncertainty, and planned and maintenance outages.
This requirement is determined by the PJM Board and is currently equal to 15 percent Currentty, LSEs
may use resources located anywhere within PJM to futfill their capacity requirements. PJM is presentty
working to modify the generation capacity requirements that must be met by an LSE. PJM
tnterconnec6on, LLC., FERC Docket Nos- EL05-148 and ER05-1410, Initiat Order on Reliability Pricing
Model (Apn7 20, 2006). See also Appalachian Power Company Additional Information, page 1 of 16,
dated May 1, 2006, West Vrrginia Pubic Service Commission Case No. 06-0033-E-CN.

AEP has also represented to the public that it has dedicated its lowest cost generating capacity to serve
retail customers:

See Morgan Stanley Global Electricity & Energy Conference, March 9, 2005, New York Cily, NY, at 9,
available at www.a .comfinvestors/ resentldocuments/AEPPresentationforMo anb'tanle March9-
2005. f. See also AEP Integration Q& A dealing with integration into PJM, which is posted on AEP's
website at htto:Dwww.aen.wminewsroomlresoutcesfoinVPJM AEPintegrationQ&A.odL

10 The Commission is obviously aware of PJM's reliability role. See P.J.M. lntemwneeflon, LLC., FERC
Docket No. EL05-148, et at. Comments of the Public Utiities Commission of Ohio (October 6, 2005)
(hereinafter °PUCO RPM Comments'), available online at
http:llFERRIS.FERC.govhdmwslfile 6st.asp4accession num=20051006-5065. IEU-Otio shares many of
the concerns identihed in the PUCO RPM Comments; but, there can be no mislake about PJM's current
role in controlfing rules that dictate the generafing capacity reserve that must be held by AEP to serve
Ohio customers.

(C2e394:5)
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independent from the cost-recovery mechanism._.proposed for the IGCC plant.° Order

at 17.

The rule of law means that the Commission cannot have it both ways. It cannot

find that ancillary generation service is not competftive and use a cost-oriented

approach to set the price customers pay for th]s service on one day and then resort to a

market-based approach on the next or flip flop between the two depending on which

generating technology the Commission wants to "encourage ' As IEU-Ohio explained in

its Reply Brief," any Commission conclusion that traditional, cost-based regulation

applies to ancillary generation service has profound and comprehensive signi6cance:12

... the Commission has ruled (over IEU-Ohio's objections and in favor of
AEP) that cost-of-service is irrelevant to the establishment of SSO prices.
RSP Order at 18. This ruling came in response to ]EU-Ohio's argument
that SSO is a regulated service and subject to evaluation under the just
and reasonable standard in Section 4909.18, Revised Code. If AEP and
Staff are real[y trying to get to a result that allows the Commission to affix
a distribufion function label to the generafion service component of SSO
as a means of retuming to traditional regulation to establish 5S0 prices,
then they may well be on to a result that IEU-Ohio would support (perhaps
for different reasons) provided that the approach is uniformly applied to all
generation assets (not just the ones that appear to have above-market
costs) used to meet POLR and SSO requirements.

If AEl''s and Staffs statutory interpretation should prevail, IEU-Ohio urges
the Commission to immediately commence a full distribution rate case to
establish cost-based SSO prices in accordance with traditiona[ Ohio
ratemaking practices and substitute such prices for those presently
scheduled to become effective January 1, 2006 under AEP's RSP.
Similar action should also be taken in the case of all other Ohio EDUs.

" In IEU-Ohia's Reply Brief, lEU-Ohio stated:

Indeed, if generation is really distribution [a non-0ompetitive service], rnaiket prices have
no place in the pr^cing formula that the Comm'ission is obligated to apply. Also,.if
generation is really dishibution, then the Companies are proposing to violate the
distribution rate freeze adopted by the Commission in the Companies' Rate Stabilization
Plan ('RSP').

IEU-Ohio Reply Brief at 12 (citation omitted).

12 The significance carries over to the Commission's corporate separation obkgations under Section
4928.17, Revised Code, since these obligations relate to regula8ng the separation between competifive
and non-competitive services.

{czo3ea-s)
9

00046



IEU-Ohio Reply Brief at 13-14. Accordingly, the Commission unreasonably and

unlawfully erred by failing to apply its holding to all non-competitive generation services.

Having made (selectively) the above distinction, the Commission's Order then

daimed that the Ohio Supreme Court agrees that the Commission has the authority to

estabTish a mechanism that assures recovery of costs that an EDU incurs to meet its

POLR obligation by citing ConsteDat"ion NewEnergy v. Pub. Ut'd. Comm. 104 Ohio St3d

530 (2004) (hereinafter °Constellation°). Order at 18. But the Commission ignored the

fact that the $23_7 million in research and development costs that it has directed AEP's

Ohio customers to pay have nothing to do with any service that these customers are

currently rec:eiving and no necessary connection to any service that these customers

will receive in the future. The Order does not find (because it could not) that payment

by AEP's Ohio customers of some $23.7 million for Phase I costs is required to provide

AEP with fair, just and reasonable compensation for providing competitive POLR

service, some non-competitive anciAary service or any other type of service. In addition,

the Commission's decision clearly states fhat the $23.7 million is related to a utility's

obligation to provide non-competitive ancillary services (Order at 17),13 a subject not

addressed by Constellation.

Because the Commission's Order disregards prior holdings and the necessary

implications of the Order, it is unreasonable, unlawful, arbitrary and capricious.

" The Commission states that it v411'establish AEP's SSO irt accordance with the ma[ket besed stendard
of Sec6on 4928.14, Revised Code, independent from the cost-based recovery mechanism that the
companies tiave proposed for the IGCC plant....' and that the apprication is °about providing the
d"istribation ancillary services.' !d.

(czos9e:5)
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C. The Commission Unreasonably and Unlawfully Erred by Authorizing
AEP to Increase Rates by $23.7 Million (as estimated by AEP)
Without Adhering to Sections 4909.15,4909.18, and 4909.19, Revised
Code.

The Commission held that cost-based pricing for the hypothetical tGCC facility is

appropriate because the distribution ancillary function does not fatt within the category

of competflive services listed in Secfions 4928.01(B), 4928.03 and 4928.05(A), Revised

Code. /d at 17_ Assuming that the Commission is correct, its authority to increase

rates is tied to the traditional ratemaking requirements set forth in Chapter 4909,

Revised Code.14

Nonetheless, the Commission approved recovery of Phase I costs despite the

fact that AEP's application failed to meet the requirements of Sections 4909.18, 4909.19

and 4909.15, Revised Code. For example, the Commission failed to conduct an

investigation (and subsequently issue a report) of the facts set forth in the application,

pursuant to the requirements set forth in Section 4909.19, Revised Code. Section

4909.15(A), Revised Code, requires that any rate base property be used and useful

before its cost is eligible for recovery in rates.15 Of course, meeting this requirement

would be impossible as the hypothetical IGCC faca7ity has yet to be designed, let akute

14 Sections 4909.18 and 4909.19, Revised Code, set forth the process that must be followed in the case
of applications to increase rates.

15 Sedion 4909.15(A), Revised Code, states 9iat the Commission, when fixing and determining just and
reasonabte rates, shall determine:

(1) The valuation as of the date certain of the property of the public utitity used and
useful in rendering the public ublity seivice for which rates are to be fixed and
determined. The valuation so detemuned shaM be the total value as set foAh in division
(J) of section 4909.05 of the Revised Code, and a reasonable allowance for materials
and supplies and cash working capital, as determined by the commission.

The commission, in its discretion, may include in the valuafion a reasonable allowance
for constniction work in progress but, in no event, may such an allowance be made by
the commission until it has determined that the parUcuPar construction ptoject is at least
seventy-five per cent complete.

Section 4905.15(A), Revised Code.

{C2o394:5}
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constructed- Also, there has also been no showing that the projected use of the funds

that would resuR from the surcharges is related to the provision of public utility service in

Ohio or anywhere else. Moreover, the Commission's Order bypassed any showing that

AEP's rates are inadequate to provide a reasonable retum.

The Commission's treatment of AEP's proposal as involving a non-competitive

distribution service means that AEP's application for cost recovery must be subjected to

traditional regulation and the traditionat requirements associated with applications for

rate increases. Because the Commission authorized the Phase I cost recovery without

subjecting AEP's application to the requirements of Chapter 4909, Revised Code, the

Commission unlawfully exceeded its authority.

D. The Commission Unreasonably and Unlawfully Erred by Authorizing
AEP to Increase Rates by $23.7 Million (as estimated by AEP) In
Violation of the Distribution Rate t=reeze Approved by the
Commission in AEP's Rate Stabilization Plan Proceeding.

Assuming the Ordel's treatment of the cost of the hypothetical IGCC facility is

correct, the authorized cost recovery is unreasonable and unlawful inasmuch as it

violates the distribution rate freeze established in AEP's RSP case.16

While tEU-Ohio and several other parties in the AEP RSP proceeding urged the

Commission to conduct a distribution rate case, the Commission disagreed, and

explained that "embarking on a rate proceeding at this point could run counter to our

ultimate goals" of rate stability and financial stability over the rate stabifization period.

!d at 23. In addition, while AEP's RSP provided for some exceptions to the distnbution

rate freeze, none of those exceptions include a category that would allow for cost

16 In the RSP Order, the Commission noted that'iuJnder the RSP. AEP distribtAion rates and charges in
effect on Demmber 31, 2005, would remain in eSec[ through 2008 (except for the universat service fund
rider, energy efficiency fund rider, and certain cost-based charges such as right-of-way charges).° RSP
Order at 22.

tC20.391_5}

12
00049



I

recovery of an IGCC plant or what the Commission characterizes as a dishibutiort

ancillary setvice.97 By allowing AEP to increase the distribution rates outside the

enumerated exceptions, the Commission's Order violates the distribution rate freeze

and makes the Commission's justification for the freeze meaningless. Accordingly, the

Commission's Order is unlawful and unreasonable.

E. The Process Followed by the Commission In this Proceeding
Deprived IEU-Ohio of its Fundamental Due Process Rights.

The non-symmetrical form of cost-based regulation adopted by the Commission

in this proceeding appears to have its roots in the Briefs filed by the Commission's Staff.

After presenting witnesses who testified that the Staff did not have a posifion regarding

AEP's proposal,18 the Staff used the briefing stage to reveal a position. The

Commission relied on the Staffs Briefs to reach its conclusions rather than the law and

the record evidence. See Order at 15.

Staffs position was rolled out during the briefing stage in the form of a conclusion

that carne with no meaningful reasoning and no cit•ation to the record or the law. Staff

used its privileged position in Commission proceedings-a position that does not

subject Staff to discovery-to effectively deprive all other parties of their right to cross-

examine Staff and to rebut the previously undisclosed posftion of the Staff.

The untimely revelations by Staff deprived (EU-Ohro of its fundamental due

process rights. The Commission's discussion at page 15 of the Order indicates that the

17 Under AEP's RSP, the frozen distribution charges could be adjusted in the event of an emergency;
changes in transmissionldistribution allocations under FERC's seven factor test; increased distnbution-
reiated expenses due to changes in laws, rules, or regulabons related to environmental requirements;
security; taxes; 08M due to new requirements imposed by federal or state legislative or regulatory bodies
after March 31, 2004; major storm damage restoration; and to reoover certain deferred RTO
adminisirative costs. RSP Order at 22.

te See Staff Echibit 1 at 2; Staff Exhibit 2 at 2; Staff Exhibil3 at 1-2; Tr. VoI. V at 241; Tr. Vot. VI at 29, 78-
79.

tc2p3B<:5}
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StafPs Reply Brief is the source of the factual claim that AEP's appGcation involves

ancillary services necessary to support the distribution function. There is no evidence in

the record showing that AEP's hypothetical IGCC generating plant is necessary to

support the distribution function. And there could be no such evidence because the

IGCC plant does not exist. As the Commission tellingly identified on page 21 of its

Order, the question of how, if at all, the output of the hypothetical 1GCC facility might

flow to the benefit of Ohio customers has been reserved for another day.

The opportunity for a full hearing is fundamental to due process and the

Commission's reliance on its Staffs Brief to manufacture a new, non-symmetrical form

of regulation deprives IEU-Ohio of fundamental due process.19 Ohio law and

Conunission rules dictate that Staff must make Rs recommendations to the Commission

in the pub6c evidentiary record by report or testimony as required by Section 4901_16,

Revised Code. 20 Briefs are not evidence. In the Matter of the Regulation of the

Purchased Gas Adjustment Clause Contained Within the Rate Schedules of Vectren

Energy Detivery of Ohio, Inc. and Related Matters, Case No. 02-220-GA-GCR, Opinion

and Order at 4 (June 14, 2005). Because the theory advanced in Staffs Reply Brief

effectively deprives IEU-Ohio of any opportunity to determine what data, information, or

" In a proceeding in which the Secretary of Agriculture rendered a decision having only read the tegal
briefs submited and obtained input from subordinates familiar wilh the evidence presented in the case,
the United States Supreme Court said that'a Yull hearing' - a fair and open hearing - requ"mes more than
that The right to a hearing embraces not only the right to present evidence but also a reasonable
opportunity to know the claims of the opposing party and to meet them.' Morgan v. United States, 304
U.S. 1, 18 (1938). Observing that appepants in that case were not fairly advised nor had reasonaWe
opportunity to be heard on the government's proposals, the Court stated, 'Congress, in requiring a 'full
hearing' had regard to judicial standards, - not in any technical sense but with respect to those
fundamental requirements of fairness which are of the essence of due process in a proceeding of a
judicial nature.' fd at 19.

Z" Consistent with the pronouncements of the United States Supreme Court, the Ohio Supreme Court has
held that evidence must be introduced at a hearing or otherwise brought to the knowledge of the
interested parfies with an opportunity to explain or rebut prwr to a decision. Forrns{ HBts Utftity Co v. Pub.
tltiL Comm., 39 Ohio St.2d I at 3(1974) (cifing 18 A.L.R.2d 552 at 562). '...A hearing is not judicial, at
least in any adequate sense, unless the evidence can be known.' {d (citing West Ot»o Gas Co. v. Pub_
Utd Comm. (1935), 294 U.S. 63 at 69).

{C20394:5}
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facts the Staff reviewed or considered in support of its recommendation, the procedure

is unreasonable and unlawful. See Tongren v. Pub. U6L Comm., 85 Ohio St3d 87 at

90 (1999). Prior to the close of the evidentiary record in this case, IEU-Ohio had no

notice of StafPs theory in this case and no opportunity to meet the theory. This is a

dear denial of due process.

The process encouraged and endorsed by the Commission in the prooeeding

below was unlawful and fundamentally unfair to IEU-Ohio. The Commission's decision

must be vacated.

Ill. CONCLUSION

For the reasons discussed above, IEU-Ohio urges the Commission to grant

rehearing.

3
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BEFORE

Tt-IE PUBUC UTILTITES COMMISSION OF OHIO

In the Matter of the Application of Columbus )
Southern Power Company and Ohio Power )
Company for Authority to Recover Costs
Associated with the Construction and ) Case No- 05-376-EL-UNC
Ultimate Operation of an Integrated Gasiff- )
cation Combined Cyde Electric Generating )
Facility. )

ENTRY

The attorney examiner finds:

(1) On March 18, 2005, Columbus Southern Power Company and
Ohio Power Company (AEP) filed an application for authority
to recover costs associated with the construction and ultimate

. operation of an integrated gasification combined cyde (IGCC)
electric generating facility.

(2) On Apri1 12, 2005, a prehearing was conducted to discuss the
schedule for the proceeding.

(3) On April 19, 2005, by attorney examiner entry, a procedural
schedule was establi stied for the case.

(4) On April 25, 2005, the Ohio Consumers' Counsel (OCC) and
the Ohio Energy Group (OEG) filed a joint interlocutory appeal
and motion for certification regarding the procedural schedule
established in the entry dated Apri119, 2005_ On May 2, 2005,
AEP filed a response to the joint interlocutory appeal and
motion for certification.

(5) On May 10, 2005, the attorney-examiner issued an entry
denying certification of the appeal.

(6) On May 10, 2005, Lima Energy Company (Lima Energy) filed
to intervene in this case. Lima Energy states that it will be the
owner operator of an IGCC plant in Allen County being built
by its parent company. On May, 12, 2005, the International
Brotherhood of Electrical Workers Local #970, the United
Association of Journeyman and Apprentices of the Plumbing
and Pipe Fitting Industry of the United States and Canada
Local #168 and the Parkersburg-Marietta Building and
construction Trades Council AFL-CIO (collectively, Unions)
filed to intervene. Un9ons state that their interest in the case is
associated with the outcome of the case affecting the economy
and}"obs market in southeastern Ohio.
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05-376-EL-UNC -2-

(7) Lima Energy and Unions applications to intervene should be
granted.

(8) On May 16, 2005, a technical conference was held in this case.

(9) The public hearing schedule for this case should be as follows:

August 1. 6:30 p.m.

I-iiIliard Municipal Building
City Council Chambers,
3800 Municipal Way,
I-Iilliard, Ohio 43026.

August 3, 630.p.m.

Canton City Hall
Council Chambers, 1st floor '
218 Cleveland Ave., S.W.
Canton, Ohio 44702

August 4,630 p.m.

Meigs High School
Cafeteria
42091 Pomeroy Pike
Pomeroy, Ohio 45769

(10) AEP should publish legal notice of the local hearings in
newspapers of general circulation in all of the affected service
territory once a week for two consecutive weeks prior to the
scheduled date of the local hearing. The hearing notice should
not appear in the legal notices section of the newspaper. AEP
should file a proposed notice within two weeks of the date of
this entry.

It is, therefore,

ORDERED, That the public hearings shall be held at the times and places.
designated in Finding (9). It is, further, `

ORDERED, That AEP should file a proposed notice within two weeks of the date of :
this entry. It is, further,

ORDERED, That the motions for intervention filed by Lima Energy and the Unions
are granted. It is, further,
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ORDERED, That a copy of this entry be served upon each party of record in this
docket and Case No. 04-169-EL-UNC.

THE PUBLIC UTILTTIES COIVIMISSION OF OHIO

;geb
RS9

Entered in the Joumal
luY 2 6 1384

Rene@ J. Jenkins
Secretary

Steven D. Lesser
Attomey Examfner
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BEFORE

THE PUBLIC UTILTTIFS COMMiSSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company and

° Ohio Power Company for Authority to
Recover Costs Associated with the Ultimate
Construction and Operation of an Integrated
Gasification Combined Cycle Elecdsic
Generation Facility.

Case No. 05r376-EI-UNC

ENTRY ON REHEARING

The Comndssion fmds:

(1) On March 18, 2005, Columbus Southern Power Company (CSP)
and Ohio Power Company (OP or Ohio Power) (fointly AEP-
Ohio or Companies) filed an apptication for authority to recover
costs associated with the construchion and ultimate operation of
an integrated gasification combined cyde (IGCC) electric
generating faciLity to be built in Meigs County.

(2) On Apri110, 2006, the Commission issued an opinion and order
(Order) in this case in which it found that it has the authority to
establish a mech.anism for recovering the costs related to the
construction and operation of an IGCC generating plant, where
that plant is needed to fulfiIl AEP-Ohio's provider of last resort
(POLR) obligation. That Order further approved the Phase I
cost recovery mechanism of AEP's application.

(3) On May 8, 2006, Industrial Energy Users-Ohio (IEU) filed an
application for rehearing. On May 10, 2006, applications for
rehearing were filed by FirstEnergy Solutions Corp. (Solutions),
Direct Energy Services (Direct), The Ohio Energy Group (OEG)
and the Ohio Consumers' Counsel (OCC).

(4) On May 9, 2006, AEP-Ohio filed a motion for an extension of
time to file a memorandum contra the applications for
rehearing. The purpose of the request, according to AEP-Ohio,
was to facilitate the filing of a single respcnse to all the
applications for rehearing. AEP-0hio specifically requested an
extension of time of two days that would result in the filing of

....if_.tbAtYhe..i7r,ag¢S.a.^^_-^,¢
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2006.
the consofidated memorandum contra no later than May 22,

(5) On May 10, 2006, AEP-Ohio filed a request for clarification of
the opinion and order in this case. IEU, Solutions, OCC, Ohio
Partners for Affordable Energy (OPAE), Direct and OEG Ctled
responses or rnemorandum contra the request for clarification.

(6) By entry issued May 10, 2006, AEP-Ohio's ntotion for an
extension to file its memorandum contra the applications for
rehearing was granted.

(7) On May 22, 2U06, AEP-Ohio filed a memorandum contra the
motions for rehearing. On that same day, IEU filed a motion to
strike the memorandum contra filed by AEP-Ohio.

(8) On June 6, 2006, the Commission found that the AEP-Ohio
request for clarification should be treated and considered as an
application for rehearing. In that Entry, the Commission
granted IEU's, Sotutions', Direct's, OEG's, OCC's and AEP-
Ohio's applications for rehearing. The Conunission stated that
sufficient reason had been set forth by the parties to warrant
further consideration of the matters specified in the applfcations
for rehearing.

Motion to strike

(9) In its motion to strike, IEU acknowledged that AEP-Ohio was
granted a two-day extension of time to file a resportse to the
rehearing appllcations. However, IEU argues that, with the
extension, the memorandum contra was due no later than
Friday, May 19, 2006, as Rule 4901-1-35, Ohio Administrative
Code (O.A.C.), requires that the memorandum contra be filed
"within ten days after the filing of an application for rehearing."
IEU states that Rule 4901-1-07, O.A.C.,t does not apply to
applications for rehearing and memorandtnn contra
applirations for rehearing. By entry issued May 10, 2006, IEU
argues that AEP-Ohio was granted only "an extension of no

-2-

. t Rute 4901-1-07(A), O.A.C., states Unless otherwise provided by law or by the Commfssion:
(A) In computing any period of time prescribed or allowed by the commission, the date of the event from

which the period of time begins to run shall not be included. The last day of the period so computed
shaR be inefuded, urdess it fafls on a Saturday, Sunday, or legal holiday, in which case the period of
lime shatl iun until the end of thenext day wL1h is not a Saivrday, Sunday, or kgal holiday.
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more than two days" to file its memorandum mntra. Therefore,
IEU contends the memorandum was filed out of time and
should be stricken.

(10) AEP-Ohio states that its motion was clearly for an extension of
time to allow the Companies to file a single menarandum
contra by no later than May 22, 2006. AEP-Ohio argues that
Rule 4901-1-35, O.A.C., does not make reference to memoranda
contra an application for rehearing and, therefore, does not
apply to such memoranufa. According to AEP-Ohio's rationale
the two day extension would have niade the memorandum
contra due on Saturday, May 20, 2006. Therefore, AEP-0hio
reasons that Rule 4901-1-07, O.A.C., is applicable, and the
memorandum is due on the next business day, Monday,
May 22, 2006.

(11) The Comnussion agrees that the request for an extension of time
to file its memorandum was clearly for an extension until
Monday, May 22, 2006. We note that the introductory phrase in
Rule 4901-1-07, O.A.C., provides that the application of time, as
set forth in each paragraph of the rule, is applicable "unless
otherwise provided by law or the cotmniasion..." Therefore,
the entry granting AEP-Ohio's request for a 2 day extension
caused the memorandum to be due the next business day,
Monday, May 22, 2006. AEP-Ohio's memorandum contra was
timely filed and IEU's motion to strike should be denied.

ProvrietNy Information in the Record

(12) OCC argues that the attomey examiners and the Comm;ccion
incorrecdy allowed AEP-Ohio and GE/Bechtel to redact certain
information from documents ultimately introduced into
evidence. In OCC's application for rehearing, OCC
acknowledges that GE/Bechtel redacted certain information
from documents introduced into evidence but contends that the
Commission failed to reduoe the amount of information
redacted. OCC continues to argue that the pleadings of
GE/Bechtel and AEP-Ohio failed to include the requisite
specificity. Therefore, OCC argues that the Commission
inoorrectly shielded large amounts of infonnation from public
scrutiny and requests that the Commission correct or modify its
decision on rehearing.

-3-

00060
i



05-376-EL-UNC -4-

(13) AEP-Ohio responds that nearly one quarter of the Order
addressed the treatment of the proprietary information filed in
this case. AEP-Ohio acknowledges that Ohio's policy favors
public access to information filed with state agencies. However,
the Companies argue that OCC's position, that all information
should be made available to the public, will have a chilling
effect on technology companies that may wish to participate in
Ohio markets. AEP-Ohio posits that it is necessary that the
Commission carefully balance the competing interest between
public access to information and a vendor's right to maintain
the confidentiality of conunercially valuable trade secret
information. The Companies request that the Commission deny
rehearing of this issue.

(14) The Convnission notes that OCC is merely reiterating the same
arguments raised in its briefs. After consideration of the issues
raised, applicable law and the process implemented under the
circumstances, we continue to conclude that the redacted
information meets the ezeniption requirements of Section
149A3, Revised Code. Thus, OCC's request for rehearing of this
issue is denied.

Request for Administrative Notice

(15) IEU requests that the Conunission take administrative notice of
certain pages filed in AEP-Ohio's long term forecast report
(LTFR) docketed at Case No. 05-501-EL-FOR, In the Matter of the
Long-Term Forecast Report of Ohio Power Company and Related
Matters and Case No. 05-502-EL-FOR, In the Matter of the Long-
Term Forecast Report ofColumbus Southern Power Company and
Related Matters (jointly AEP-Ohio 2005 LTFR) filed on April 15,
2005_ More specifically, IEU asks that the Commission take
administrative notice of two pages of specific questions from the
Special Topics section, induding AEP-Ohio's responses thereto.2
IEU argues that AEP-Ohio's responses confirm IEU's
representations that AEP-Ohio is subject to its regional
transmission organization's (RTO) ancillary service.s. IEU states
that, during the course of the proceeding, IEU encouraged the
Conunission to examine the role of the RTO and the RTO's
requirements for reliabil â ty and how such ancillary service
obligations are met. Further, IEU condudes that the

2 AEP-0hio 2005 LTFR, Spedat Topicy, pp. 8- 9.
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Companies' responses contradict the Commiscion's finding that
the proposed IGCC facility will provide anciBary distnbution
services.

(16) As IEU admits, AEP-Ohio's responses to issues raised in its 2005
LTFR cases were public and available to the parties at the time
of the hearing? IEU had an opportunity to attempt to introduce
into the record AEP-Ohio's responses in the 2005 LTPR before
the closing of the record. Therefore, the Commission finds that
it is improper to take administrative notice of the Companies'
responses in the AEP-Ohio 2005 LTFR, at this point in the
proceeding. Accordingly, IEU's request for adm;,,iatrative
notice is denied.

Due Process

(17) lEU claim.s that the Commission Staff's position in regard to
distribution functions and the POLR responsibility was first
offered in its reply brief and the Commission based its decision
on the position argued by Staff. Accordingly, IEU claims it had
no meaningful opportunity to cross-examine Staff or to rebut
Staff's position and was deprived of any opporhuiity to
determine what data, infonnation or facts the Staff reviewed or
considered in support of its recommendation. IEiJ argues that
the Staff must offer its recommendations to the Commission in
the public evidentiary record by report or testimony pursuant to
Section 4901.16, Revised Code. Accordingly, IEU argues that it
was denied fundamental due process.

(18) AEP-Ohio counters that 1EU cross-examined Staff witnesses as
well as AEP-Ohio witnesses Baker and Walker. AHP-Ohio
states that Companies' witnesses Baker and Walker specifically
presented testimony that the proposed facility was necessary to
support AEP-Ohio's distribution function. AEP-Ohio notes that
IEU's counsel questioned Staff witnesses about the Companies'
POLR obligation. Therefore, AEP-Ohio states that IEU has no
due process claims to raise in this matter.

(19) The Commission finds that IEU's claim, that it was denied
fundamental due process, is without merit. Section 4901.16,

-5-

3 The evidentiary bearing commenced on August 8, 2005 and continued each business day ttvough August
16,2005.
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Revised Code, is not applicable in this case 4 Staff sponsored
witnesses and cross-examined the witnesses of other parties. As
any other party to this case was pennitted to do, Staff filed an
initial and reply brief. Staff's brief summarizes significant
aspects of the record that support Staff's position. The purpose
of any brief is to persuade the Commission. However, as IEU
states, briefs are not evidence_ While the Comnussion may be
persuaded by a party's arguments presented on brief, the
Commission bases its decision on the record evidence_
Tnerefore, IEU's request for rehearing is denied.

Corp,orate ftaration

(20) Direct, Solutions, and OCC argue that AEP-Ohio's application
violates Section 4928.17, Revised Code, whiclt requires that an
electric distribution utility (EDU) supply non-competitive retail
electric services and competitive retail electric services through
separate affiliates. OCC asserts that mere ownership of a
generation plant by an EDU is prohibited and further that the
Order conflicts with the Companies approved corporate
separation plan. Solutions concedes, on brief, that an EDU may
own a generation facility; however, Solutions posits that the
EDU must offer its retail generation services through a separate
business entity. Direct and Solutions state that Section 4928.17,
Revised Code, does not include an exemption for "non
competitive generation service" or generation that will be used
to serve POLR customers. Therefore, the applicants for
rehearing of this issue argue that ^By provision of generation
service must be offered through a separate affiliate, not AEP-
Ohio.

(21) The Commission believes the applicants for rehearing of this
issue continue to focus on the type of facility as opposed to the
purpose. The primary purpose for the proposed facility is to
provide distn'bution ancillary services and to meet POLR
obligations. The Commission agrees, as AEP-Ohio argues, that

-6-

Section 4901.16, Ttevised Code, states:
Except in his report to the public utilities commission or when called on to testify in any court or
proceeding of the public utilities commission, no employee or agmt referred to in section 4905.13 of the
Revised Code shall divulge any information acquired by him in respect to the transaction, property, or
business of any public utility, while acting or claiming to act as such employee or agent. Whoever
violates this section shall be disqualified from acting as agent, or acting in any olher capacity under the
appointment or employment of the commission.
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Section 4928.17, Revised Code, does not prohibit the Companies
from owning the proposed facility or providing services from
the facility to meet the Companies' POLR obligations. The
Commission notes that in its memorandum contra the
Companies confirm that they "intend to use the power
generated to fulfill their PoI.R obligation." The Commission is
not convinced by the rehearing applicants' arguments that the
purpose for the facility is irrelevant. The purpose for the
proposed facility is to permit CSP and Ohio Power to meet their
POLR obligation to customers within the Companies' respective
service territory . Therefore, the Commissioa denies the
applicants' requests for rehearing of the Order as to Section
4928.17, Revised Code.

Section 4903.09, Revised Code .

(22) Direct, Solutions and IEU each argue that the Order violates
Section 4903.09, Revised Code. Seclion 4903.09, Revised Code,
states:

In all contested cases heard by the pubHc utilitfes
commission, a complete record of all of the
proceedings shall be made, including a tran.script
of all testimony and of all exhibits, and the
commission shall file, with the records of such
cases, findings of fact and written opinions setting
forth the reasons prompting the decisions arrfved
at, based upon said findings of fact.

Direct contends that the record does not contain any testimony
or evidence that the proposed IGCC facility is necessary to
support the Companies' ancillary services. Further, Direct
states that the Order fails to present the Commissfon's rationale
for its condusion that "(t]he EDU is the POLR for consumers
who either fail to choose an altemative supplier or return from
another supplier." Solutions argues that the Commission failed
to support its characterization of the application in the Order as
"providing the distribution anallary services ... necessary to
support the distribution funclion" as required by Section
4903.09, Revised Code. Simflarly, IEU argues that the Order
fails to set forth sufficient facts and law to authorize AEP-Ohio
to increase customer rates for pre-construction cost of the
proposed IGCC facility.
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AEP-0hio notes that the Ohio Supreme Court has held that
"where enough evidence and discussion in an order to enable
the PUCO's reasoning to be readily disoerned, this Court has
found substantial compliance with R.C. 4903.09..." MCI
Tetecommunications Corp. v. Pub. tlti3. Comm n(1988), 38 Ohio
St.3d 266, 270, 527 N.1:.2d 777. Further, AEP-Ohio notes that the
Court has stated that the purpose of Section 4903.09, Revised
Code, is to provide the Court with sufficient details to
determine, upon appeal, how the Commission reached its
decision. Migden-0strander v. Pub. iltrT. Comm'n (2004), 102
Ohio St3d 451, 455, 812 N.E.2d 955. AEP-Ohio contends that
the Commission s reasoning is readily discernable and the
Order includes sufficient details to enable the Court to
determine how the Commission reached its decision, if the case
is appealed. AEP-Ohio reasons that the interveners object to the
decision and how the Commission came to the decision, not that
the interveners are unable to determine how the Com..»ssion
reached its decision.

(24) The Commission notes that the Order includes six pages of
discussion of the Commission's jurisdiction, including the views
of the parties, and the Commission's interpretation of the law.
The Order includes three findings of fact and conclusions of law
that address the Commi.ssion s authority over distribution
ancillary services, an EDU's POLR obligation and the
Commission s authority to establish rates and charges. See
findings 7-9 of the Order. Thus, we believe that our Order
complies with Section 4903.09, Revised Code, as explained in
MCI Telecommunications Corp.

Section 4928.14. Revised Code

Solutions argues, as it did on brief, that approval of the
application violates Section 4928.14, Revised Code. Solutions
opines that Section 4928.14, Revised Code, requires that POLR
services be based on market prices. Solutions argues that the
Order approving AEP-Ohio's application does not provide for
the POLR service to be based on market prices. The proposed
ICCC facility is, by definition, according to Solutions, a
generation facility. Solutions reasons that such fact is not
distinguisltable based on the purpose for the factility - POLR
generation service. Solutions and Direct posit that the IGCC

1 00065
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Recovery Factor and the IGCC Adjustment Factor, as proposed
by the Companies and approved by the Conunission, will not
constitute a market-based price.

(26) OEG, likewise, postulates that the proposed IGCC facility, does
not meet the definition of distribution ancillary services as set
forth in Sectioat 4928A1(A)(1), Revised Code.s OEG reasons
that, although a small portion of the 629 MW generation facility
may be used to provide distri°bution ancillary services, the vast
majority of the facility will be engaged. in the generation of
electric power which is a competitive service, as defined in
Section 4928.03, Revised Code.

Similarly, Solutions postulates that the Corrtmission's
conclusion, that the generation facility would provide ancillary
services necessary to support distribution reliability and, thus,
the EDU's POLR obligations, is flawed. Solutions reasons that
the Order fails to recognize the distinction between distn'bution
ancillary services, which fall under the Commission's
jurisdiction, and transmission ancillary services, which are
within the exclusive jurisdiction of the Federal Energy
Regulatory Commission. Further, Solutions argues that the
analysis is not. supported by the physical stracture of the
facility. Solutions notes that the proposed facility will
interconnect with high voltage transmission lines as opposed to
distribution voltage of the distribution system. Solutions
reasons, therefore, that the generation facility will support
transmission-related ancillary services, not distrtbution ancillaty
services_

(27) The arguments raised by Solutions, Direct and OEG do not
persuade the Commis.sion that their requests for rehearing on
diis aspect of the Order should be granted. The Contmis,sion
believes that the Order thoroughly sets forth its rationale for
conduding that the proposed faciIity will support ancillary
distribution services, the Commission's jurisdiction over
distribution services and the necessity to ensure the reliability of

"Ancillary service" means any tvnetion necessary to the provision of electric transmissim or distn'bution
service to a retail customer and indudes, but is not limited to, scbeduling system contrd, and dispatch
services; reactive supply from generation resources and voltage control service; reactive supply from
tranntission resources service; regulation service; frequency response service; energy imbalance service;
load following back-up supply service; real-power loss replacement service; dynamic sebeduling; system
black start capability; and network stability service.
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(28)

the distribution system. See Order at pp. 17-18. Therefore, we
will not repeat our rationale here. Rehearing is denied.

Ratemalcing Statutes

Direct argues that the Commission lacks the authority to
establish cost-based rates for retail generation service under
Chapters 4905 and 4909 of the Revised Code. Thus, Direct
asserts that the Commi.ssion unlawfully expanded its scope of
authority in this Order. Direct argues that even if Chapter 4909,
Revised Code, applied, the Phase I costs do not represent
construction work in progress, but pre-aonstruction costs
related to preliminary activities. Solutions and OCC argue that
the Order faiLs to comply with Section 4909.15, Revised Code,
which requires that a construction project be at least 75 percent
complete before a portion of the value of the project is induded
in rates. OCC and Solutions insist that the Phase I costs are
subject to ratemaking statutes at Chapter 4909, Revised Code.

OCC argues that theapproved Phase I surcharge is unlawful to
the extent that the Order does not comply with Section 4928.15,
Revised Code, and the application was not filed pursuant to
Section 4909.18, Revised Code. OCC fnrther argues that the
Order is unreasonable as to the rates to be imposed on
residential customers, especially CSP residential customers, and
unlawful as it contradicts the Companies' electric transition
plan (ETP) order at Case Nos. 99-1729-EL-ETP and 99-1730-EL-
ETP, In the Matter of the Applications of Columbus Southern Power
Company and Ohio Power Company for Approval of Their Electric
Transitron Plans and for Receipt of Transition Revenues, (Order
issued September 28, 2000) and the Companies' rate
stabilization plan (RSP) at Case No. 04-169-EL-UNC, In the
Matter of the Application of Columbus Southern Power company and
Ohio Power Company for Approval of a Post-Market Development
Period Rate Sta6ilization Plan (Order issued January 26, 2005 and
Entry on Rehearing issued March 23, 2005). OCC argues the

-10-
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application is inconsistent with Ohio utility policy set forth in
Section 4928_02, Revised Code6

c

(29) AEP-Ohio responds that the protracted ratemaking rules and
procedural requirentents set forth in Chapter 4909, Revised
Code, are not applicable to charges incurred to fulfill the
Companies' POLR obligation. As discussed in the Order, AEP-
Ohio bases its arguments on the Court decision in Constettatimt
New Energy, Inc. Pub. LIttT. Comm. (2004), 104 Ohio St. 3d 530,
539, 2004-Ohio-6767, 820 N.E.2d 885 (Constellation).

(30) The Commission agrees with AEP-Ohio that the ratemaking
statutes are not applicable in this proceeding. Further, as we
noted in the Order, the IGCC revenues collected through the
Phase I stucharge wiIl be tracked and wDl offset additiortal
generation increases that the Companies would otherwise be
pernutted to request pursuant to the RSP decisions.7
Accordingly, we find that our decision in this case is compatible
with our decision in AEP-Ohio's RSP case.

As to OCC's claims of the effect on residential customers, we
note that the Phase I charge is bypassable. While percentage of
income payment plan (PIPP) customers are not eligible to
receive service from a competitive retail electric service (CRES)
provider, the PIPP customer's payment is determined by the
PIPP customer's income. Accordingly, PIPP customers will not
be affected by the institution of Phase I cost recovery in the
short-term. The Commission cotitinues to be supportive of
electric retail competition in Ohio. It is imperative that Ohfo's
consumers are ensured that should they select a CRES provider,
and the CRES provider defaults, those consumers wt11 continue
to receive electric service. EDUs provide the customers in their
service area with such eleetric "insurance" as the POLR. The
Conunission, by assuring that EDUs are complying with their
POLR obligations is supporting the principles of Section
4928.02, Revised Code, and the state's energy poHcles. Thus, we
deny the applications for rehearing on these issues.

6

7

Sectiai 4928.02, Revised Code, in relevant part, sets forth the State poticy to:
Eusure the availability to.consumers of adequate, reliable, safe, effidert, nondisaiMtnatory, and
reasonably priced retait electxic service.
Order at p. 20.
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(31) Direct states that the Order is unlawful to the extent that the
Conunission found that the EDU is the POLR for consumers
who fail to select a CRES provider. Direct argues that Section
4928.14, Revised Code, merely requires the EDU to provide a
merket based standard service offer and, at paragraph C,
requires that customers returning to the EDU's service be
offered a market-based rate. In support of Direct's "risk of
return" definition of POLR, Direct cites the Ohio Supreme
Court's dec5sion in Constellation New Energy, Inc. Pub. Util.
Cornm. (2004), 104 Ohio St. 3d 530, 539, 2004-Ohio-6767, 820
N.E.2d 885 (Constellation). Footnote number five in
Constellation states:

POLR costs are those costs incurred by [the EDU] for
risks associated with its legal obligation as the default
provider, or electricity provider, of last resort, for
customers who shop and then return to DP&L for
generation service.

(32) The Comrnission notes that the above quoted footnote from
which Direct extracts its interpretation of the decision in
Constellation is part of the discussion of the rate stabilization
surcharge (RSS) in which the order states "the Commicdon does
find that the existence of POLR costs makes it reasonable to
apply the RSS to all customers." (Emphasis added). The Court
found no error in the Commission decision upholding the
reasonableness and legality of the RSS mechanism. We believe
Section 4928.14, Revised Code, supports this interpretation.
Section 4928.14, Revised Code, states, in part:

An electric distribution utility in this state shall
provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a
market-based standard service ...

Based on the plain meaning of the language used in the statute,
the Commission believes that all customers, including those
customers that consciousiy elect to continue to receive electric
service from the EDU, in this case CSP or Ohio Power, are
entitled to the market-based standard service offer. However,
Direct's interpretation of the POLR obligation is one-sided. The
Comnussion views the POLR obligation, as "insurance" for
customers returning to the EDU's standard service offer and
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encouragement for all customers to participate in Ohio's
competitive electrie market. For these reasons, the Commission
denies Direct's application for rehearing of this aspect of the
Order.

(33) Solutions and OEG assert that approval of AEP-Ohio's
application grants AEP-Ohio a competitive advantage. OEG
argues that the Order does not comply with Section 4928.38,
Revised Code, which requires the utility to terminate receipt of
transition revenues and to be self-reliant in the competitive
market after the market development period. OEG contends
that AEP-Ohio's distribution customers will be forced to pay
above-market prices for the proposed facility, which
discourages competition and creates undue market power for
AEP-Ohio.

(35)

The Commic.cion disagrees that the implementation of the Phase
I surcharge will harm competition. The Phase I surcharge is
bypassable and will likely induce some customers to shop for
electric service. The Commission is encouraged that some
customers will enter into new agreements for service from
CRES providers. Thus, we were not convinced by the
interveners' arguments that approval of Phase I harms
competition on brief and the interveners' have not presented
any reasons for the Commission to change its position on
rehearing. Thus, the request for rehearing is denied.

Issues for the next phase of this proceeding

OCC argues on rehearing that the Order approves Phase I cost
recovery for a facility that the Companies can sell at any time
pursuant to Section 4928.17, Revised Code. According to the
applicafion, CSP and Ohio Power will jointly own the proposed
IGCC plant. As the Order indicated, additional hearings are
neoessary to consider AEP-Ohio s request for Phase II and III
cost recovery. The Commission finds that the transfer of any
portion of the ownership of the proposed facility, to any entity
other than CSP and/or Ohio Power, is an issue that should be
addressed in the next phase of this proeeeding. Accordingly,
OCC's request for rehearing on this aspect of the Order is
denied, at this time.

-13-
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(36)

(37)

(38)

Direct asserts that the Order is unreasonable to the extent that it
fails to instruct AEP-Ohio to consider altertlative means to nteet
the Companies' long-term POLR obligation. Direct requests
that the Companies be instructed to investigate and present,
before the next phase of this proceeding, information regarding
AEP-Ohio's future need for base load generation, the timeline to
fulfill that need and an analysis of future estimated shopping
rates and the concarrent POLR obligation. AEP-Ohio akeady
must address, as a part of the next phase of this proceeding, the
Companies future need for base load generation, the timeiine to
ftilfiIl that need an analysis of future estimated shopping rates
and the concurrent POLR obligation. Such inforntation is a
subset of the directives included in the Order in regards to how
the output of the proposed facility would benefit Ohio
customers. Direct's remaining requests are to wait until a
decision is made on the location of the FutureGen project, to
establish a stakeholders working group, and to consider
incentives for all mdustry competitors. We find that such
considerations are not direcfly relevant to consideration of AEP-
Ohio's application; the requests for rehearing are denied.

Direct argues that the Order is unlawfut as it fails to determine
whether approval of Phase I cost recovery jeopardizes funding
under the Energy Policy Act of 2005.8 We deny Direct's request
for rehearing regarding this single aspect of the fanding that is
potentially available for the IGCC facility. The Commission's
Order speofically directed AEP-Ohio to determine its e$gibility
for funding from various sources, not just from the Energy
Policy Act of 2005. Therefore, we find it inappropriate to make
a determination on this single source of funding before AEP-
Ohio determines its eligibility for multiple sources of funding.

Request for Clarification

AEP-Ohio's request for clarification specifically notes four areas
that require clarification. The first refers to the statement in the
April 10 opinion and order that additional hearings will be

The Energy Policy Ad, Title N, Subtitle A, Section 414 states:

The Seaetary is authorized to pmvide loan guarantees for a project to produce energy from a
plant using integated gasification combmed cycle technology of at least 400 megawatts m
capadty that produces power at competitive rates in deregulated energy generation markets
and that does not receive any subsidy (divact or indirect) from ratepayers.
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necessary. AEP-Ohio requests that any additional hearings be
conducted on an expedited basis and be liniited to issues
delineated in the opinion and order. AEP-Ohio offers that
extensive discovery has already been collected, and thereby
only needs to be updated; and that AEP-Ohio's cnntractual
rights with the plant's contractors cannot be held indefinitely.
AEP-Ohio next requests clariFication that it can collect any
monies spent subsequent to the conclusion of Phase I activities,
and up to the time the IGCC project is shut down, if the
outcome of the second round of hearings results in the
Companies not constructing the plant. Tlvs recovery would
include the costs associated with shutting down the project,
along with carrying charges. AEP-Ohio asserts that it is likely
that it will enter into a contract for a construction plan and
move forward with the project during the pendancy of this
proceeding. AEP-Ohio states that if recovery of these costs is
not assured, that construction postponement or termination of
the project must be considered due to regulatory uncertainties.
AEP-0hio further requests that the Commission clarify that it
will not revisit the decision that AEP-Ohio may recover its
reasonable costs through the three-phase recovery plan, if AEP-
Ohio goes forward with the construcdon. Finally, AEP-0hio
requests clarification that any declaration of competitiveness in
regard to the provision of ancillary services from generating
plant would not impact regulatory authority and cost recovery
with this plant.

(39) In its opinion and order, this Commission approved the Phase I
cost recovery mechanism of AEP-Ohio s application. The
Commission further found that it has the authority to establish a
charge related to the construclion and operation of an IGCC
generating plant, as described in AEP-Ohfo's application, for
recovering the costs of fulfilling the POLR obligation. However,
the Commission also found that AEP-Olvo must "economically
justify its construction choices, its technology choices, its timing,
its financing structure, and the various other matters that have
been left open-- " and listed certain issues that needed to be
addressed in the next phase of the proceeding. The
Commission dearly reserved the right to consider and
determine the feasibility and prudency of this project based on a
record that included the details of the proposal. Future
recovery of sunk costs based on tercrunation of the project will
depend on the reasons for the termination and cannot be
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dedded at this tinie. AEP-Ohio's first three requests for
darification require determinations beyond the Phase I cost
recovery . The Convnission remains supportive of an IGCC
plant being built in Meigs County, Ohio for POLR purposes, but
we believe the best method to expedite and advance the project
is for AEP-Ohio to file the details of its proposal as to budgets,
designs, feasibility studies and funanong options. The first three
reqaests for darification should be denied. In regard to the
fourth request for elarification, the Commission reiterates that
although Section 4928.04(A), Revised Code, contemplates that
the Commission may consider, at some time, relinquishing its
regulatory obligations as to anciIlary service, we believe the
POLR responsibility cannot be left unregalated, as it must be
available if the market option fails. Therefore, the fourth
request for clarificaiion should be denied, as this Commission
cannot take any further action on this matter at this time.

Summary and Conclusions

(40) The Com,.tiSsion notes that AEP-OMo's tariff for collection of
Phase I clharges is being approved today. All Phase I costs wfil
be the subject of subsequent audit(s) to determine whether such
expenditures were reasonably incurred to construct the
proposed IGCC facility in Ohio. AEP-0hio's request for
clarification does raise the issue of the status of the Phase I
charges that are collected. Although we continue to find that
AEP-Oliio should be permitted to recover the reasonable costs
of further developing and detailing the project proposal, the
Commission believes that there may be elements of the design
and enguieeering that may be transferable to other projects.
Therefore, we find that if AEP-Ohio has not commenced a
crontinuous course of construction of the proposed faality
within five years of the date of issuance of this entry on
rehearing, all Phase I charges collected for expenditures
associated with itents that may be utilized in projects at other
sites, must be refunded to Ohio ratepayers with interest.

It is, therefore,

-16-
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ORDERED, That if AHP-Ohio has not commP.,red a continuous course of
construction of the proposed facility within five years of the date of i ssuance of this entry
on rehearing, all Phase I cliarges collected for expenditures associated with items that may
be utiliz.ed in projects at other sites, must be refunded to Ohio ratepayers with interest. It-
is, further,

ORDERED, That alI requests for rehearing and AEP-Ohio's motion for darification
1 are denied. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

Alan R. Scliriber, Chairman

Judith A. jones

Donald L. Mason

SDL/GNS:ct

? Entered in the Journal

Kenee J. Jenkins
Secretary
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THE PUBLIC UTILITIES COMIvIISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Recover Costs Associated with the
Ulfimate Construction and Operation
of an Integrated Gasification Combined
Cycle Electric Generation Faeility.

Case No. 05-376-EL-UNC

FINDING AND ORDER

The Commission finds:

(1) The Applicants, Columbus Southem Power Company (CSP)
and Ohio Power Company (OP), are public utilities as defined
in Section 4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Conunission.

(2) Oxi March 18, 2005, CSP and OP filed an application for
authority to recover costs associated with the construction and
ultimate operation of an integrated gasification combined cyc]e
electric generation facility (IGCC), including approval of a
recovery mechanism for Phase I pre-construction costs.

(3) The Applicants requested tbat they be pernmitted to recover
Phase I pre-construction costs (estimated at $23.7 million) over a
12 month period as a by-passable generation rate surcharge
appfied to standard service offer' rates approved in the
Applicants' Rate Stabilization Plan in Case No. 04-169-EL-UNC.

(4) On April 10, 2006, in an Opinion and Order in this proceeding,

the Commission approved the Applicants' request for a cost
recovery mPrhanicm as to Phase I estimated pre-construction
costs. The Commission directed the Applicants to file revised
tariffs for approval that reflect the terms and conditions of the
Opinion and Order.

(5) On April 20, 2006, the Applicants filed their proposed
compliance tariff.

This is to certifti*thatthe-imagesaBBeariagare.ah..._..._.
accurate and eump2ete rQproduction of a case file;
document delivered in the regular caurse of busirlass:

.(gnAn;c! e YroCC8sef1T ^-
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(6) On April 21, 2006, Industrial Energy Users-Ohio (IEU-Ohio)
filed objections to the tariff filing. IEU-Ohio argued that the
tariff should be rejected, as the Opinion and Order is both
unreasonable and unlawful. IEU-Ohio also stated eight
additional grounds for rejection of the tariffs. On May 10, 2006,
the Ohio Consumess' Counsel (OCC) filed an application for
rehearing and a protest regarding tariff implementation filing.
We believe that IEU's general and specific objections and OCC's
protest all relate to the underlying Opinion and Order, and not
to the tariff. Since this case is in the rehearing stage, these issues
may be better addressed in that more appropriate foruxn. The
objections and protest should be denied.

(7) The Comnvssion finds that the proposed compliance tariff is in
compJiance with and reflects the Crnr,.,iccion's Opinion and
Order. Therefore, the proposed tariff should be approved.

(8) The Commission notes that the rehearing enh'y in this
proceeding is being issued today. All Phase I costs will be the
subject of subsequent audit(s) to determine whether stxii
expenditures were reasonably incurred to construct the
proposed IGCC facility in Ohio. Although we continue to find
that AEP should be pennitted to recover the reasonable costs of
further developing and detailing the project proposal, the
Commission believes that there may be elements of the design
and engineering that niay be transferable to other projects.
Therefore, we find that if AEP-Ohio has not commenced a
continuous course of construction of the proposed facility
within five years of the date of issuance of this entry on
rehearing, all Phase I charges collected for expenditures
associated with items that may be uh7ized in projects at other
sites, must be refunded to Ohio ratepayers with interest.

It is therefore,

ORDERED, That the proposed tariff revisions of the Applicants are approved. It
is,fnrther,

ORDERED, That IEU's and OCC's objections are denied. It is, further,

ORDERED, That actual Phase I costs will be subject to review at a subsequent date.
It is, ftirther,
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I

ORDERED,'Fhat the Applicants are authorized to file in final fonn four con ►plete
copies of the tariff consistent with this Finding and Order. One copy shall be filed with
this case. docket, one shall be filed with the App&cant's TRF docket and the rennaining
two copies shall be designated for distribution to the Rates and Tariffs Division of the
Commission s Iitilities Departnuent. The Applicant shall also update its tariff previously
filed electronicaIly with the Commission's Docketing Division. It is, further,

ORDBRED, That the effective date of the new tariff shall be for bi(Is rendered on or
after July 1, 2006 and be collected over a 12-month period. It is, further,

ORDERED, That the Applicants shall notify aIl affected customers via a bill
message or via a bill insert within 30 days of the effective date of the tariff. It is, fiirthrs,

ORDERED, That nothing in this Finding and Order shall be binding upon this
Commission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule or regulation. It is, further,

ORDERED, That a copy of this Finding and Order is served upon the Applicants
and all parties of record.

Alan R. Schriber,

Ronda I-Iartmain

Valerie A. Lemmie

SDL/TT:ct

Entered in the joumat

dllN28M

fi, -X^, 9= ":^
Renee J. Jenkins
Secretary

Judith A. Jones

Donald L. Mason
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southetn Power Company and
Ohio Power Company for Authority to
Recover Costs Associated with the
Construction and Operation of an
Integrated Gasification Combined Cyde
Electric Generating Facility.

ENTRY

The Attorney Examiner finds:

Case No. 05-376-EL-UNC

(1) In accordance with the Attorney Examiner's entries issued on
April 19, and May 26, 2005, Columbus Southem Power (CSP)
and Ohio Power Company (Ohio Power) (jointly AEP or
applicants) filed its proposed notice of the public hearings
scheduled in this case. AEP proposes a notice which fists the
dates, times and locations of the public hearings, with the
following information:

The Public Utilities Commission of Ohio has set
for public hearing Case No. 05-376-EL-UNC to
review the recovery of costs associated with the
construction and ultimate operation of an
Integrated Gasification Combined Cycle Electric

,Generating facility for Columbus Southern Power
Company an Ohio Power Company. The
Commission has scheduled hearings regarding
this subject to be held on the following dates and
at the following times:

(2) On June 13, 2005, the Industrial Energy Users-Ohio (IEU) filed
objections to AEP's notice. IEU contends that AEP was
directed to file a proposed legal notice of the hearings. IEU
argues that the notice proposed by AEP does not comply with
Rule 4901-7-01, Ohio Administrative Code (O.A.C.), Appendix
A, Chapter If, Section (B)(7) and Chapter 4909, Revised Code.
The specified provision of Rule 4901-7-01, O.A.C., requires the
legal notice in a rate case to fully disclose the substance of the
application for an increase in rates and include the following
information and/or similar language:

This ie to certify that the images appearing are an

accurate and complete reprochxction of a case file

document delivere in :,he regular course of buniness

i'echnician Date Processefl LUfi 30 2005
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(3)

(a)

(b)

(c)

Recommendations which differ from the
application may be made by the staff of the public
utilities commission or by intervening parties and
may be adopted by the commission.

Any person, firm, corporation, or association may
file, pursuant to section 4909.19 of the Revised
Code, an objection to such proposed increased
rates by alleging that such proposals are unjust
and discriminatory or unreasonable.

A copy of the application is available for
inspection at the office of the (company) located
at (address, city), Ohio, and at the offices of the
Public Utilities Commission, 180 East Broad
Street, Columbus, Ohio 43215.

(d) The percentage increase in operating revenue
requested by the utility on a class of service or
rate schedules basis.

IEU argues that AEP's proposed notice fails to provide
customers with enough information to appreciate the costs,
benefits, risks and applicability of the proposed facility on
customers- For these reasons, IEU objects to AEP's proposed
notice.

On June 21, 2005, AEP filed a reply to the notice objections.
AEP argues that this application is not a traditional rate case
proceeding subject to the provisions of Section (B)(7) of
Appendix A to Rule 4901-7-01, O.A.C., or Chapter 4909,
Revised Code. AEP contends that the purpose of this
application is to establish a cost-recovery mechanism for AEP's
costs of construction and operation of an integrated gasification
combined-cycle generation facility to ensure AEP meets its
provider-of-last-resort (POLR) obligations. AEP notes that the
companies are required to make a standard service offer
available to all customers within the companies' service
territory after the end of the market development periods. AEP
asserts that the pricing of generation services, including
standard service offer, is not subject to the filing requirements
of Rule 4901-7-01, O.A.C., nor subject to the rate making
provisions of Chapter 4909, Revised Code. AEP states that the
proposed notice states the nature of the proceedings, the date,
time and location, and notes that all interested persons will be
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given an opportunity to be heard. Thus, AEP reasons that the
proposed notice meets the requirements set forth in the
Attorney Examiner's May 26, 2005 entry and should be
approved for publication.

(4) The Attorney Examiner agrees with AEP that this application is
not a traditional ratemaking proceeding to which the standard
filing requirements set forth in Rule 4901-701, O.A.C., are
applicable. However, AEP's proposed notice should be revised
to darify the purpose of the proceeding which is the
consideration of the development of a mechanism for AEP to
recover costs associated with the operation and construction of
an integrated gasification combined cycle facility to ensure the
companies can meet their POLR obligations. The notice should
also be revised to inform interested customers how to get
additional information about the application. Accordingly, the
proposed notice shall be amended to read as follows:

The Public Utilities Cornmission of Ohio has set for
public hearings, Case No. 05376-EL-UNC, In the Matter
of the Application of Columbus Southern Power Company and
Ohio Pozver Company for Authority to Recover Costs
Associated with the Construction and Operation of an
Integrated Gasification Combined Cycle Electric Generating
Facility, to consider the development of a mechanism and
to review the recovery of costs associated with the
construction and ultimate operation of an integrated
gasification combined cycle electric generating facility for
Columbus Southern Power Company and Ohio Power
Company. The purpose of the hearings is to allow
interested members of the public the opportunity to voice
their opinions about the application. Additional
information regarding this application may be obtained
by writing to the Commission at 180 East Broad Street,
Columbus, Ohio 43215-3793; or calling the Commission's
hotline at 1-800-686-7826; via TTY/TDD at 1-800-686-
1570 or in Columbus at 466$180 for the hearing
impaired; or by viewing the application on the Commis-
sion's website at
www.puc.state.oh.us/PUCO/Docketing/index.cfm and
inputting the above noted case number. The public
hearings are scheduled to be held on the following dates
and times:

-3-
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August 1, 2005 - 6:30 p.m.
Hilliard Municipal Building
City Council Chambers
3800 Municipal Way
Hilliard, OH 43026

August 3, 2005 - 630 p.m.
Canton City Hall
Council Chambers,l' Floor
218 Cleveland Avenue SW
Canton, OH 44702

August 4, 2005 - 6:30 p.m.
Meigs High School
Cafeteria
42091 Pomeroy Pike
Pomeroy, OH 45769

(5) AEP shall publish the above notice of the local hearings in
newspapers of general circulation in all of the affected service
territory once a week for two consecutive weeks prior to the
scheduled date of the local hearing. The hearing notice should
not appear in the legal notices section of the newspaper. AEP
shall docket proofs of publication of the hearings.

(6) The Attorney Examiner notes that The Ohio Energy Group
(OEG) filed a motion for intervention which was granted by
entry issued on April 19, 2005. On June 16, 2005, OEG
amended its request for intervention to correctly reflect the
OEG member companies and customers of AEP that are
participating in this proceeding.

(7) On June 27, 2005, Direct Energy Services, LLC (Direct Energy)
filed a motion to intervene in this case. Direct Energy states
that it is a certified competitive retail electric service (CRES)
provider in AEP's service area. As such, Direct Energy states
that it has an interest in how this case affects Direct Energy's
ability to provide competitive retail electric services.

-4-

(8) Direct Energy's motion to intervene should be granted.

It is, therefore,

ORDERED, That IEU's request that the notice be revised to comply with the
requirements of Rule 4901-7-01, O.A.C., is denied. It is, further,
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ORDERED, That the notice be revised as discussed in Finding 4 and published by
AEP. It is, further,

ORDERED, That Direct Energy's motion to intervene is granted. It is, further,

ORDERED, That a copy of this entry be served upon all interested persons of record
in this case.

THE PUBLIC UTILPTIES COMMISSION OF OHIO

By: Greta See
Atto:ney Examiner

Entered in the Journal

,>11N 3 0 2005

Rened J. Jenkins
Secretary
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IofiDOCUMENT

In the Matter of the Petition of Jeanette Studer and Numerous Other Sub-
scribers of the Neapolis Exchange of ALLTEL Ohio, Inc., Complainants,
v. ALLTEL Ohio, Inc., The Ohio Bell Telephone Company, United Tele-

phone Company of Ohio, and GTE North Incorporated, Respondents,
Relative to a Request for Two-Way, Nonoptional Extended Area Service
Between the Neapolis Exchange of ALLTEL Ohio, Inc., on the one hand,
and the Holland, Maumee, Perrysburg and Toledo Exchanges of The Ohio

Bell Telephone Company, the Swanton and Waterville Exchanges of
United Telephone Company of Ohio, and the Grand Rapids Exchange of

GTE North Incorporated, on the other hand

88-481-TP-PEX

PUBLIC UTILITIES COMMISSION OF OHIO

1990 Ohio PUC LEXIS 1005

September 6, 1990

PANEL: [*1]

Jolynn Barry Butler, Chair; J. Michael Biddison; Ashley C. Brown; Richard M_ Fanelly; Len-
worth Smith, Jr.

OPINION: ENTRY ON REHEARING

The Commission, considering its supplemental opinion and order issued August 2, 1990, the
application for rehearing filed by the complainants on August 20, 1990, and the three memoranda
contra the application for rehearing filed by three of the respondents between August 23, 1990 and
August 28, 1990, issues its entry on rehearing.

1) On November 21, 1989, the Commission issued an opinion and order in this case which de-
nied the complainants' request for two-way, nonoptional, flat-rate extended area service (EAS), or
any other form of EAS, between, on the one hand, the Neapolis Exchange of ALLTEL Ohio, Inc.
(ALLTEL) and, on the other hand, the Maumee, Perryburg, and Toledo exchanges of The Ohio Bell
Telephone Company (Ohio Bell), the Waterville Exchange of United Telephone Company of Ohio
(United), and the Grand Rapids Exchange of GTE North Incorporated (GTE). The Commission
made no determination in its initial opinion and order regarding the requested EAS between the
Neapolis Exchange and either United's Swanton Exchange or Ohio Bell's Holland Exchange, [*2]
pending receipt of further information.

2) On August 2, 1990, the Commission issued a supplemental opinion and order which denied
the complainants' request for two-way, nonoptional, flat-rate EAS, or any other form of EAS, be-
tween the Neapolis Exchange and either the Swanton Exchange or the Holland Exchange.
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3) On August 20, 1990, the spokesperson for the complainants filed an application for rehearing
of the August 2, 1990 Supplemental Opinion and Order. Within the application for rehearing, the
complainants recite particular types of daily calling needs which, they argue, cannot be met by Nea-
polis subscribers "without calling long distance". The complainants further contend, in their appli-
cation for rehearing, that the Neapolis area is undergoing gowth and development which, along
with concerns for convenience, economics, and faimess, warrants having the Commission now re-
open the case and grant the requested service. In support of these contentions, the application for
rehearing refers to calling statistics allegedly compiled more recently than those submitted of record
in this case, as well as to other information outside of the record in this case. The complainants also
argue [*3] that, because the public hearing was not held in the evening, the public was not given a
sufficient opportunity to be heard. Next, the complainants complain that the price of existing local
service in the Neapolis Exchange is expensive compared with that provided in surrounding ex-
changes. Finally, upon noting that the Commission has considered how EAS would affect the re-
spondents' revenues, the application for rehearing points out that establishment of EAS between
Neapolis and each of the Swanton and Holland exchanges would have no impact on such revenues
as are attributable to long-distance calling conducted between Neapolis and other surrounding ex-
changes (besides Holland and Swanton), such as the Maumee, Penysburg, and Grand Rapids ex-
changes.

4) On August 23, 1990, Ohio Bell filed a memorandum contra the complainants' application for
rehearing. On August 23, 1990, United filed its memorandum contra. ALLTEL filed its memoran-
dum contra on August 28, 1990. Within its response, ALLTEL prayed for alternative relief if re-
hearing is to be granted. Arguing that the application for rehearing does not identify with sufficient
clarity the specific grounds on which the complainants [*4] consider the supplemental opinion and
order to be unreasonable or unlawful, ALLTEL requests that, if the Commission grants rehearing on
any specific grounds, then the parties should be afforded a further opportunity to address these
grounds specifically, once they have been identified by the Conunission. All three respondents ar-
gue that the application for rehearing should be denied for its failure to raise any issues not already
adequately considered and treated by the Commission.

5) Section 4903.10, Revised Code, provides that any party who has entered an appearance in a
proceeding may apply for a rehearing with respect to any matter determined in the proceeding by
filing an application within 30 days of the date of the entry of the order in the Commission's joumal.
The Commission may grant and hold a rehearing on matters specified in the application if, in its
judgment, sufficient reason appears.

6) The complainants' application for rehearing has been timely filed as required by Section
4903.10, Revised Code.

7) The Commission finds that the complainants' application for rehearing fails to raise any facts,
issues, or arguments which warrant rehearing, and should be denied. Rather, [*5] all matters
raised by the complainants have been given proper and adequate treatment in the August 2, 1990
Supplemental Opinion and Order. Nevertheless, the Commission will briefly address the concerns
raised by the complainants in the application for rehearing.

In support of their arguments on rehearing the complainants have relied, to a degree, on unsubstan-
tiated facts, not of record in this case. The Commission, in each case, is bound to make its determi-
nation based on the record before it, and a complete record was established in this case before the
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Commission made its determination. The Commission carefully considered the record as a whole,
and specifically discussed the evidence in light of the factors relevant to any EAS case, as set forth
in Rule 4901:1-7-04, Ohio Administrative Code.

The application for rehearing essentially expresses only disagreement with the conclusions drawn
by the Commission from the record, but does not establish that the Commission erroneously con-
strued or analyzed the evidence of record. At the hearing which was held on July 21, 1988, the
complainants' had, and indeed utilized, a fair and complete opportunity to present evidence regard-
ing [*6] the type and degree of community of interest which exists between the involved ex-
changes. All the submitted testimony pertaining to community of interest was carefully reviewed,
and those factors which were discussed by the Commission in both the November 21, 1989 Opinion
and Order and the August 2, 1990 Supplemental Opinion and Order, suffice to demonstrate that the
conclusion reached by the Commission is amply supported by the record considered as a whole.

The complainants' argument that the public was not given a fair opportunity to participate in these
proceedings because the public hearing was not held in the evening is without merit. The decisions
to hold the public hearing in Neapolis, during normal business hours, and to publish in advance of
the hearing, in local newspapers, notice of its date, time, and location, reflect a fair, reasonable, and
adequate attempt by the Commission to encourage local participation at the hearing by affected sub-
scribers. Besides, the complainants have presented no substantive support for their contention that
public participation might have been enhanced had the hearing begun at the dinner hour, rather than
during the course of a business [*7] day.

Likewise without merit is the complainants' contention that the Commission's decision in this case
should be affected by the character of, or price for, local telephone service as established within ex-
changes surrounding the Neapolis Exchange. Such considerations are simply irrelevant to a proper
Commission determination of whether the record in this case is sufficient to support a grant of EAS.

The respondents' revenues derived from calls placed between Neapolis and exchanges other than the
Swanton and Holland exchanges are, likewise, of no relevance to the issue which the Conunission
properly addressed in its supplemental opinion and order, i.e., whether EAS, in any form, should be
established between the Neapolis Exchange and either the Holland or Swanton exchanges.

8) The Commission finds, therefore, that the complainants have failed to raise any facts, issues,
or arguments which warrant a rehearing in this case. Since all of the matters raised have been given
proper and adequate consideration by the November 21, 1989 Opinion and Order, the August 2,
1990 Supplemental Opinion and Order, as well as in this entry on rehearing, the application for re-
hearing must be denied. [*8]

It is, therefore,

ORDERED, That the application for rehearing, filed by the complainants on August 20, 1990, is
denied. It is, further,

ORDERED, That copies of this entry on rehearing be served upon the spokesperson for the
complainants, counsel for the complainants, ALLTEL Ohio, Inc. and its counsel, The Ohio Bell
Telephone Company and its counsel, United Telephone Company of Ohio and its counsel, GTE
North Incorporated and its counsel, and all other interested persons of record.
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RE: Case No. 06-30-EIrBGN
Columbus Southern Power Company and Ohio Power Company

Dear Ms. Jenkins:

•
Pursuant to Rule 4906-5-03, Ohio Administrative Code, Columbus

Southern Power Company and Ohio Power Company (jointly "AEP-Ohio")
submits an original and 20 copies of the Application of Columbus Southera
Power Company and Ohio Power Company for a Certificate of Environmental
Compatibility and Public Need for the Great Bend IGCC Project. The project
involves the construction of a new integrated gasification combined cycle eleclzic
generating station to be built in Meigs County, Ohio.

In accordance with 4906-5-03(A)(3), Ohio Administrative Code, the
following inforn'tation is provided:

Applicants' Names: Cohmibus Southern Power Company and
Ohio Power Company

Applicant Address: Great Bend IGCC Project
c/o Chad Heitmeyer
I Riverside Plaza,101h Floor
Cotumbus, Ohio 43215

0

Proposed Facility Name: At the current time, the facility is being
referred to as the Great Bend IGCC Project.
The formal name of the facility wiIl be dec:ided
upon at a later date.

rnis is to oortify that t'ba issTss aytiwacing ar+ an
accurate and ocvolato rwyrodoction of a oasa fila
dccarot 6s11 in ths rpu]ar ooaraa of ai O
S+soboiaiaaDate Fcowes®d
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Ms. Renee jenkins
March 24, 2006
Page Two

Proposed Facility Address: State Route 338
Meigs County, Ohio

Authorized Representative: Chad Heitmeyer

Authorized Representative Address: 1 Riverside Plaza,10tTM Floor
Columbus, Ohio 43215

A notarized statenient that the statements and information contained in
this Application are complete and correct to the best knowledge, information and
belief of the Applicants follows this letter.

Pursuant to Rules 4906.5^05(C), 49%,5-06, and 4906-5-07, Ohio
Administrative Code, AEP-Ohio wM not serve a copy of this Application until
the Ctisirman accepts the Application as complete.

•
Cordially,

8andra IC. wiUiams
Counsel for AEP-Ohio
1 Riverside Plaza, 296 Floor
Columbus, Ohio 43215
Telephone: (614) 716- 2037
Email: swilliams@aep.com

I*

00088



TABLE OF CONTENTS

0

4906-13-01 PROJECT SUMMARY AND FACILITY OVERVIEW

(A) . SUMMARY AND OVERVIEW OF PROPOSED PROJECT 01-1
(1) GeneralPurposeoftheFacility
(2) FacilityDescription
(3) Site Selection Process
(4) Principal Environmetrtal and Socioeconomic Considerations

(a)
(b)
(c)
(d)
(e)

Land Use Impacts
F.conomic Impacts
Ecological Impacts
CulturalImpacts
Environmental Impacts

(5) Project Schedule

01-1
01-1
01-2
01-3
01-3
01-4
01-4
01-5
01-5
01-6

4906-13-02 JUSTIFICATION OF NEED
(A) NEED STATEMENT 02-1
(B) DESCRIPTION OF EQUIPMENT 02-3

(1) ProposedFacility 02-3
(a) Description ofFacility 02-3
(b) LandAreaRequirements 02-4
(c) Fuel Quantity and Quality 02-4
(d) Pollutant Emissions 02-4
(e) Water Requirement 024

(2) MajorEquipment 02-5
(3) New Transmission Lines and ]nteroonnections 02-5

(C) PROJECT SCHEDULE 02-5
(1) Proposed Schedule 02-5
(2) ImpactofDelays 02-6

4906-13-03 SITE ALTERNATIVE ANALYSIS

(A) SiTE SELEC7TON STUDY 03-1
(I) Study Area 03-1

(a) Description of Study Area 03-1
(b) StudyArea Site Map 03-1
(c) Siting Criteria 03-1
(d) Relevant Factors in the Site Selection Process 03-1
(e) Processfor Determining Sites 03-2
(f) Description of Selected Site, Ranktn& Rationale 03-2
(g) Factors in Selecting the Preferred and Alternate Sites 03-2

(2) Constraint Map 03-2
(B) SUMMARY TABLE OF EVALUATED SITES 03-2
(C) ADDf1IONAL SITE SELECTION STUDIES 03-3



4906-13-04 TECHNICAL DATA •

(A) SITE 04-1
(1) Geogaphy and Topography 041
(2) Aeriai Photographs 04-3
(3) Existing Featnres Map 04-4
(4) Geology and Seismology 04-4

(a) Geologic Suitability 04-4
(b) Soil Suitability 04-5

(5) Hydrology and Wind 04-6
(a) Water Budgets 04-6
(b) FToods and R?nds 04-7
(c) Aquifers 04-7

(B) LAYOUT AND CONSTRUCTION 04-8
(1) Site Activities 04-8

(a) Test Borings 04-8
(b) Removal of Vegetation 04-8
(c) Grading and Drainage 04-8
(d) Access Roads 04A
(e) Removal andDisposal of Debrfs 04-9
(1) PosWonstruction Redamation 04-9

(2) Layout 04-9
(3) Structures 04-9

(a) Dimensions 04-9
(b) Cons7ractionMaterials 04-9
(c) Color.andTexture 04-10
(d) Pictorial Sketches 04-10
(e) Unusual Features 04-10

(4) Plans for Construction 04-I 1
(5) Futare Plans 04-11

(C) EQUIPMENT 04-11
(1) MajorGeneratingEquipment 04-11
(2) Emissions Conttol and Safety Equipment 04-11

(a) Flue Gas Emission Equipment 04-11
(b) Reliability and Partid Failure 04-11
(o) E,BluentControl 04-12
(d) Public Safe(y Equipment 04-12

(3) Other Major Equipment 04-12

4906-13-05 FINANCIAL DATA
(A) OWNEItSHIP 05-1
(B) CAPITAL AND INTANGIBLE COSTS 05-1

(1) Estimated Capital and Intangible Cost 05-1
(2) Capital Cost Comparison 05-1
(3) Present Worth and Annualized Capital Costs 05-1

(C) OPERATION AND MAINTENANCE EXPENSES 05-3
(1) Estimated Annual Operation and Maintesmce Expenses 05-3
(2) Operation and Maintenance Cost Comparisons 05-3

•

00090



• (D)
(3) Present Worth and Annualized Operation and Maintenance
DELAYS

(E) ECONOMIC SUMMARY

4906-13-06 ENVIRONMENTAL DATA

(A)
(B)

GENERAL
AIR
(1) Preconstruction

(a)
(b)
(c)
(d)
(e)
(f)

AmbientAirQuality
Air Pollution Control Equipment
Applicable Air Quality Liraitations
List ofAll Required Permits
A ir Monitoring Stations
Compliance with Required Permits

(2) Construction Emission Control
(3) Operation

05-3
05-3
05-3

06-1
06-1
06-1
06-1
06-1
06-2
06-3
06-3
06-3
06-4
06-4

(a) AmbientAirQualityMonitoringPlans 06-4
(b) Air Pollutants Isopleth Map 06-4
(c) Procedures in the Event ofAir Polhetion Control

Equipment Failure

•

(C) WATER
(1) Preconstruction

(a) Permits
(b) Monitoring and Gauging Stations
(c) Ownership ofMonitoring and Gauging Stations
(d) Existing Water Quality
(e) Data

(2) Construction
(a) Monitoring and Gauging Stations
(b) Construction Runo„g'Quantity/Quality
(c) Mitigation ofRunoffImpact
(d) Changes in Flow Patterns

(3) Operation
(a) Monitoring and Gauging Stations
(b) Pollution Control Equipmentfl'reatment Processes
(c) NPDES Permrt Schedul e
(d) Description of H'aterborne Wastes
(e) Water Conservation Practices

(D) SOLID WASTE
(1) Preconstruction
(2) Construction
(3) Operation
(4) Licenses and Pernvts

06-4
06-5
06-5
06-5
06-5
06-5
06-5
06-6
06-6
06-6
06-7
06-7
06-7
06-8
06-8
06-8
06-9
06-9

06-10
06-11
06-11
06-11
06-11
06-12

00091



4906-13-07 SOCIAL AND ECOLOGICAL DATA •

(A) HEALTH AND SAFETY 07-1
(1) Demographic Characteristics 07-1
(2) Atmospheric Emissions 07-1
(3) Noise 07-2

(a) Construction Noise Levels 07-2
(b) Operational Noise Levels 07-5
(c) LocationofNoise-SensitiveAreas 07-5
(d) Mitigation of Noise effects 07-5

(4) Water 07-6
(a) Public and Private Water Supply Impact 07-6
(b) Pollution Control Equipment Failures 07-7

(B) ECOLOGICAL IMPACT 07-7
(1) Site Infonnation 07-7

(a) Method of Study 07-7
(b) Results of Vegetation Survey 07-8
(c) TerrestrialandAquaticAnimalLifeSurvey 07-9
(d) SummaryofEcologicalImpactStudies 07-10
(e) Description of Major Species 07-11

(2) Construction 07-16
(a) Estimation oflmpact ofConstruction on

UndevelopedAreas 07-16
(b) EstFination ofImpact of Construction on •

Major Species 07-18
(c) Description ofMitigation Procedures to Minimize

Short Term and Long Term Impacts Due to
Construction 07-19

(3) Operation 07-19
(a) Estimation of Impact of Operation on

Undeveloped Areas 07-19
(b) Estimation oflmpacr ofoperatfa, on

Major Species 07-19
(c) Other Signif+cant Ecologicallmpacts 07-20

(C) ECONOMICS, LAND USE AND COMMUNITY DEVELOPMENT 07-20
(1) Land Use 07-20

(a) Land Use Map 07-20
(b) Land Use Impacts Within I Mile ofFacllity 07-20
(c) Structures That Will Be Removed or Relocated 07-21
(d) FormallyAdopted Plans For Future Use of Site

and Surrounding Lands 07-21
(e) Applicant's Plans for Concurrent or Secondary

Uses of the Site 07-21
(2) Economics 07-21

(a) Construction and Operation Payroll 07-21
(b) Construction and Operation Employment 07-21
(c) Local Tax Revemres 07-21

00092



.

(d) Economic Impact on Local Commercial and
Industrial Activities 07-22

(3) Impact on Public Services and Facilities 07-22
(4) Impact on Regional Development 07-22

(a) Regional Development Effects 07-22
(b) Regional Plan Compatibility 07-23

(D) CULTURAL IMPACT 07-23
(1) Landmarks of Cultural Significance 07-23
(2) Reaeational Areas 07-24

(a) IdentifiedAreas 07-24
(b) Impact on Recreational Facilities 07-24

(3) YisualImpacts 07-24
(E) PUBLIC RESPONSIBILITY 07-24

(1) News Releases 07-24
(2) Web Site 07-25
(3) Toll Free Number 07-25
(4) Discassion, Presentations and Small Caoup Meetings 07-25
(5) PublicMeatmg 07-25
(6) Liability Itasttaace 07-26

(F) AGRICULTURAL DISTRICT IMPACT 07-26

i

00093



• 4906-13-02 JUSTIFICATION OF NEED

(A) NEED STATESVE`iT

§§ 492835(D) and 4928.14, Ohio Revised Code, require the Applicants, Ohio Power

Company and Columbus Southem Power Contpany, to provide a finm supply of

generation service to their customers: (i) who have not switched to a Competitive Retail

Electric Service ("CRES") provider, (ii) who have switched to a CRES provider and then

defauit back to their respective company's generation service because the CRES provider

has failed to deliver genetation service; or (iii) who simply choose to returA to their

respective company. This statutory requirement recently has been chatacterized by the

Public Utilities Commission. of Ohio ("Commissioa") as a Provider of Last Resort

("POLR") obligation.

ln its Order on the Applicants' Rate Stabilization Plan (Case No. 04-169 EIrUNC,

Opinion and Order issued January 26, 2005) the Connnission noted that "[C]onsistent

with Ohio law, the POLR designation places expectations upon [electric dislribution

utilities]; the companies must have sufficient capacity to meet unanticipatsd demand."

(Order at p. 37). The Commission then urged the Companies "...to move forward with a

plan to construct an integrated gasiftcation combined-cycle (IGCC) facility in Ohio."

(Id.). Consequently, as part of the fulfilhnent of their ongoing POLR obligation, the

Applicants have detetnilned that they will construct a 629 MW IGCC facility at the Great

Bend site in Meigs County, Ohio.

AEP has long been a leader in the technological development of the electric utility

industry. For insranae, whether AEP was developing supereritieal generating facilities or

the 765 KV transmission system or any number of other achievements, AEP's philosophy

has been that it is inventing the future. AEP customers continue to benefit every day

from these cutting edge technologies and industry leading innovations.

AEP has traditionally relied an vast coal reserves as the fuel of choice for its reliable and

low cost generating fleet. With established rail systems and river transportation options,

coal has been, and is expected to continue to be, a reliable source of energy for generating

electricity. Of course, coal is not without its challenges; most notably, emissions control..

The United States is the world's largest entitter of greenhouse gases. Ohio ranks frrst

among the states in SO2 aad NO: emissions, and second in COZ emissions. Coal fuels

14946091 02-1 March 2006
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more than half of the electricity generated in the country and nearly all of the electricity

in Ohio, and its combustion is a primary source of greenhouse gas. Environmental

requirements associated with the consumption of coal in power plauts have become

increasingly stringent over the years. These retroactively imposed requirentents have

caused and continue to cause the AEP system to spend billions of dollars on retrofitting

generating facilities to meet new law in order to allow customers continued access to its

lowest cost generation.

Now that the AEP system is looking to add new generating capacity for the first time in

nearly twenty yeats, it makes sense to build power plants that are coal-fired and represent

a staterof-the-art technology. By carving a technological path of fiscal responsibility and

enviconmental stewardship, AEP can preserve its low-cost, reliable electricity, it can

foster more energy independence based on domestic fuel sources, and it can contribute to

the preservation of the country's environtnental resources.

The area served by the eastern portion of the AEP system still has an abundance of coal

that can fuel new generating plants. Using coal as the fnel sotuce makes sense given the

alternatives. Nuciear fael has its own set of teehnical and political/public difficulties.

Natural gas is plagued by price volatility, and the use of natural gas to fuel base load

generating facilities will serve to exacerbate that situation. Other ener$y sounces, such as

wind, solar and other renewables have varying degrees of promise. None of these other

sources, however, are ready to step up to fuel the next generation of baseload generating

plants. In comparison, coal is plentiful and the infrastructure already is in place to mine it

and deliver it where needed. While IGCC does not resolve all of the environmental

issues associated with the use of coal for electricity generation, wben compared to a

traditional pnlverized coal faoility, IGCC is the obvious choice.

In sum, the need for additional generating capacity in the eastem portion of the AEP

system necessitated an analysis of suitable sites for an IGCC plant. The Applioants

believe that meeting their POLR obligation as well as advancing new generating

technology are best served by construction of an IGCC plant within the distribution

function of the Applicants.

74946091 02-2 Maroh 2006
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DESCRiP77ON OF EQUIPMENT

Proposed Facility

0

(a) Description of Facility: The power plant will be a nominal 629 MW generating

station, designed for potential future addition of a second 629 MW generating unit. The

preferred site is in Meigs County, Ohio, on the south side of U.S. Route 33 nexl to the

Ohio River. The facility will use coal, potentially supplemented by regionally produced

petroleum coke, to fuel the IGCC process. In this process, coal, water, and oxygen are fed

into a high-pressure gasifier, where the coal is partially combusted and converted into

"syngas" - primarily a combination of carbon dioxide, carbon monoxide, water vapor and

hydrogen. The snlfur in the fuel fornu hydrogen sulfide in the gasifier, and the ash is

converted to a glassy slag. The syngas is then cleaned to remove the particulate and snlfw'

compounds. Mercury will also ba removed in a bed of actFvated carbon. The syngas will

be fired in two 232 MW (nominal) combustion turbine generators. The hot exhaust from

each gas turbine will pass to its respective HRSG. Steam from the two HRSGs, along

with steam generated in the gasification process, is fed to one 300 MW (nominai) steam

turbine generator. Power is thereby produced &om both the gas and steam turbines.

Nominal Unit Characteristics

• Plant net MW: 629 MW

• Net unit heat rate: 8844 btu/kwh

• Capacity factor: 0.85

• Atviual generation: 7446 hours

Coal will be transported to the plant by barge, and unloaded at the barge dock using a

hydraulic equilibrated crane, with a conveyor system to move the croal from the barge

dock to a coal storage area located on the west side of the plant site. A second conveyor

system will move the coal from reclaim and blending ateas to the mills. Coal ctv.shers

and grinding mills will prepare the coal for mixing into a slurry for feed to the gasifier.

The facility will incorporate advanced water intake technology eonsisting of two offshore

cylindrical wedgewire screens for use of water from the Obio River. These screens will

be at a depth of 20 feet below normal pool, and approximately 185 feet out from the

riverbank. A pumphouse with two circulating water pumps will transport water to the

14946091 02-3 March 2006
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plant for steam condenser cooling and other processes. The plant will utilize closed-cycle

cooling with a mechanical draft cooling tower located on the east side of the plant site.

Additional significant plant features include a flare stack for the controlled combustion of

excess syngas during start-up and shutdown phases of operation, a 345-kV switclryard on

the north side of the plant site, and buildings housing administrative ofl'ices, control

room, and maintenance and warehouse functions.

The site will include a 50-acre landfill, located on the north side of U.S. Route 33, for

solid waste disposal. Byproducts of the IGCC process are primarily slag produced from

gasification of the coal and sulfur removed from the syngas. Both products are expected

to be marketable, which will reduce the landfill capacity needed by the facility. Both

byproducts will be trdnsported to truck loadout pads using conveyor systems.

(b) Land Area Requirenreats: The main plant site will require approximately 80

acres of land, one-half of which will be set aside for potential future development of a

second generating unit. An additional 100 acres will be used for the coal pile, coal

handling facilities, and other ancillary structures and activities. Approximately 50 acres

of land will be developed for the landfill area.

(c) Fuel Quantity and Quafity: Measured values of northem Appalachian coal, the

likely predominant fuel for the plant:

• Ash content (dry): 11.8%

• Sulfur content (dry): 4.83%

• BTU value (dry): 12,869 btu/ib

It is anticipated that the plant will consume 4765 tons/day (dry) of northern Appalachian
ooal at a 0.85 capacity factor.

(d) PoUutant EntissFons: The Applicants will obtain all required pem»ts for the

regulation of pollutant emissions. Types of emissions at this facility will include NO,,

sulfur compounds, mercury, particulates, VOC's, CO2, and CO.

(e) Water Requirement: The facility will incorporate advanced water intake

technology for use of water from the Ohio River. The plant will utilize closed-cycle

cooling, with a mechanical draft cooling tower. The makeup water withdrawal

requirement will be approximately 12,000 gpm. Process wastewater will consist primarily

14946091 02-4 March 2006
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of gray water from gasifier plant blowdown, which will be treated by a metals removal

system and biotreatment system. Other significant discharges will be cooling tower

blowdown and coal pile runoff. All plant wastewater will be routed to one or more

retention ponds for any necessary treatment to meet prescribed NPDES limits prior to

discharge to the Ohio River. There will also be a sewage treatment plant on site, sized to

accommodate the expected loading rate from the facility, with wastewater suitably treated

prior to discharge to the Ohio River.

•

•

A water balance diagram is included as Figure 02-1.

(2) Major Equipment

A summary of the major equipment is provided in section (B)(1)(a) above. A description

of the major equipment in greater detail is provided in Section 4906-13-04.

(3) New Transmission Lines and Interconnectlons

The facility will be interconnected to a new 345 kV station developed on the plant

property. The existing Spom-Muskingam River 345 kV transmission line, located

approximately 8 miles west of the plant site, will be severed and connected to the new

345kV station by two new 345 kV ttanstnission Gnes constructed on new rights-of-way.

The precise routes for the new 345 kV transmission lines are in development but eacb

line section between the new 345 kV station and the point of intersection and connection

to the existing Spom-Muskingum 34 kV line will be between S to 10 miles long. AEP is

preparing a separate Application to the Ohio Power Siting Board (OPSB Case No. 06-

309-EL-BTX) for the transmission line construction. The foregoing transmission

interconnection plan is subject of generation interconnection studies perfornied by the

PJM hiterconnection. The PJM has completed the System Impact Study and the PJM

Facilities Study is scheduled to start in March 2006.

(C) PROJECT SCHEDULE

(1) Proposed Schedule

The summary construction schedule included as Figure 02-2 provides the proposed

project schedule, covering all major activities and milestones.

14946091 02-5 Mmxh 2006
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BEFORE
THE PUBLIC UTILITIES COMMISION OF OHIO

In the Matter of the Application of Columbus
Southem Power Company and Ohio Power Case No- 044^-EL-UNC
Company for Approval of a Post Market )
Development Period Rate Stabilization Plan. )

N
O
0

COLUMBUS SOUTHERN POWER COMPANY'S r
^

AND OHIO POWER COMPANY'S Z rn
^

APPLICATION FOR APPROVAL OF A ^C ^POST MARKET DEVELOPMENT PERIOD
RATE STABIIJZATION PLAN n

^ ^

INTRODUCTION
w

Columbus Southem Power Company (CSP) and Ohio Power Company (OP),

collecSvely referred to as the "Companies," each of which is an etectric light company and a

public utility as those terms are defined in §§ 4905.05 and 4905.03(A)(4), Ohio Rev. Code,

submit this application for approval of a post-Market Development Period (MDP) Rate

Stabilization Plan.

By this fifing, the Companies strive to strike a balance among several worthy but

different policies. The Rate Stabilization Plan presented by the Companies hamronizes

these policies in a manner which promotes each of them.

These policies inGude:

1. Providing rate stability and certainty for customers;

2. Facilitation of a competitive market for the generation cornponent of electric

utility services;

3. Preserva6on of low cost electric generating capacity in Ohio, with improved

environmental perfomiance, which is cxiticatiy important to the vitality of Ohio's

economy;
This ie tc cert3.fY that the i.mag„y appeU,.-e:s
do 4ro anacc.-arate r.nd

.omnlete reproductio^ of s ca,:s ^i-^
c-eut deli vered in the re^uZ,.r couren ^,_-

rec^7y.c1aII -•3^?a2a9
------...__.Bate procesaed -Uq
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4. Recovery of the costs of oompiying with environmental requirements, thereby

providing a degree of stability and certainty for the Companies;

5. Providing a levelized path to a cornpetitive generation market which would be

preferable to uncertain price fluctuations at the conclusion of the MDP. The

uncertainty is particularly relevant for residential customers since the

temporary discount reduction applied to residenfiat generation rates, which

Am_Sub. S.B. No. 3(S.B.3) guaranteed for a two and a half year period, will

expire_

When S_B.3 was enacted in 1999, the Ohio General Assembly set out a detailed path

to be followed by the electric companies, customers, alternative providers of generation

service, and the Commission. A key component of that path was the MDP. It was

anticipated that by the end of the MDP, which by statute would end no later than December

31, 2005, a competitive market structure would be in place which would function in a manner

that would provide rate stability, rather than the uncertainty that epsts today.' Therefore;

S.B.3 provides that at the end of the MDP generation rates for customers who did not switch

to an altemative supplier would be market-based. As with many aspects of S.B.3, how those

market-based rates would be implemented is subject, to some extent, to the Commission's

discretion.

As the Companies, their customers, Competitive Retail Electric Service (CRES)

providers, and the Commission approach the end of the MDP, increasing concem is focusing

on the potential impact of an unguided °Bashcut" to market-based generation charges on

January 1, 2006.

Moreover, as required by statute, the Comrnission is nearing comptefion of rules that

would be used to implement the post-MDP Market Based Standard Service Offer (MBSSO)

' StabOity, however, shoutd not be mistaken for rate reductions or for rates frozen at current levels.
This is parlioulady true for custornen: of electric utUities, such as the Companies, whose generation
costs, and therefore its rates, are among the lowest in the state.
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and Competitive Bidding Process (CBP). (See Case No_ 01-2164-EL-ORD). The

Commission's proposed rules would require the fi4ng of an application for a MBSSO and a

CBP by July 1, 2004. In its December 17, 2003 Fritry, however, the Commission observed

that electric utilities and other interested parties could submit a stipulation that varies from

criteria set forth in the proposed ruies.

Therefore, the Companies submit this Rate StabiGzation Plan which will, with

Commission approval, substitute during the Rate Stabilization Period (January 1, 2006

through December 31, 2008) for the Companies' MBSSO without the need for a CBP. The

Companies' Plan harmonizes the policies discussed above in a mannerwhich promotes

each of the policies. tf despite that, this proceeding does not result in the Comrnission

adopting the Plan as the Companies' MBSSO. the Companies would need to submit, in

accordance with the Commission's proposed rules, an application to iniplement MBSSO

and/or CBP beginning January 1, 2006.

As described in greater detail below, the Plan provides for increases in 2006, 2007

and 2008 in the rates customers pay for generation service. These increases would provide

incremental revenue needed by the Companies as they embark on a program of dramatic

levels of environmental investment associated with their current knv-cost generation facilities.

These environmental-related activifies will be undertaken in a manner that minimizes

expenditures and which will result in an improved environment. Furfher they will help

niaintain adequate, reasonable cost generating suppGes for consumers and the wholesale

market place, and thereby contribute to the State's obviously worthy policy of maintaining a

sirong economy.

The Plan also provides that the Companies could recover through additional fdings

certain other expenditures, including those iricun'ed to enhance security measures taken to

protect the Companies' generation facilities. When S.B.3 was enacted, no one could have

foreseen the need for the security-related expenditures the Companies oantinue to make to
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safeguard these resources against attack. li is beyond debate that these expenditures to

safeguard the Companies' generating resources are of utmost importance not only to Ohio's

economy, but to the health and welfare of persons living in and beyond the Companies'

service territories.

The Plan sets a cap on annual increases for generation rates for each of the

Companies. While the Companies hereby reserve the right to make a filing under Ohio's

emergency rate statute, customers will have certainty instead of the unknown results

inherent with a MBSSOlCBP regimen. These capped increases wi7t provide the first

increases in CSP's and OP's rates since 1994 and 1995, respectively. Moreover, these

annual increases affect only the generation por6on of customers' total bills. Consequently,

the percentage increases proposed by the Companies for the generation portion of electric

service result in a much lower percentage increase on a total bill basis for all residential

customers and most non-residential customers.

Even with the Companies' proposed increases, their generafion charges and total

charges will compare favorably to Ohio's other electric utility companies. Moreover, if

customers betieve that prices available in the market are more favorable than the

Companies' rates they will remain free to switch to a CRES provider.

These increases will produce a greater opportuniy for CRES providers to

successfully market competitive generation to the Companies' customers. It is the

Companies' expectation that by the end of the Rate Stabilization Period the opportunity for

the development of a oompetitive market for the generation component of electric u6iity

service in the Companies' service territories will have been enhanced.

Finally, the Companies' PWn addresses the existing temporary discount residential

customers receive on their rates for generation service. The General Assembly recognized

that the discount could create a bamer to the development of a competitive market for

generation service. Therefore, it balanced the desire to assure that residential customers
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would receive some benefit from S.B.3 with the desire to develop a competitive market.

Pursuant to §4928.40(C), Ohio Rev. Code, the Commission can terminate the temporary

discount if it finds that the discount is "unduly discouraging market entry" by CRES providers.

Termination of the discount could not have occurred prior to the midpoint of the MDP, i.e.,

June 30, 2003. This plan provides the Commission the opportunity to remove the discount

prior to lhe end of the MDP in order to stimulate the move to a more competitive market and

to create a more gradual cost change for residential customers.

In the contexi of going to market based generation rates at the end of the MDP, as

provided in §4928.14(A) and (B), Ohio Rev. Code, the Companies previously agreed not to

ask the Commission to terminate the temporary discount prior to the end of the MDP. For

the purpose of developing an a@emative Rate Stabilization Plan, the Companies have

lowered the residential customers' three annual increases as if the temporary generation

discount would terminate June 30, 2004, a year beyond its statutorily guaranteed duration.

Then their generation rates will increase 1.6% for CSP customers and 5.7% for OP

customers at the start of 2006, 2007 and 2008.

If the Commission deddes to retain the temporary discount in effect through the end

of the MDP, then the residential customers' annual increases would be at the same level as

the non-residential customers' increases. CSP's and OP's residential customers' generation

rates will increase by 8.429'o and 12_63%, respectively, at the start of 2006 (due to the

compounding of the statutorily mandated elimination of the temporary 5% discount and the

first of the Companies' annual increases), and 3% and 7%, respectively, at the start of 2007

and 2008. Therefore, the Companies believe that their altemative proposal provides a more

levelized transition for residential customers.

While there are other important features to the Companies' Plan, those features that

are discussed above form the foundation for a Plan designed to provide generation rate

stability and certainty, encourage competiHon in the market for generaYGon services, enable
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the Companies to preserve low-cost generating facilities that will keep market prices lower

than they otherwise would be and provide a more levelized path toward market based rates

for customers.

Finally, under the Plan, the Companies' customers will oontinue to have the right to

switch to a CRES provider for generation servioe. Those customers who do not switch,

however, will be assured that the Companies will have sufficient low cost generation

resources to provide that service, provided the Plan is approved by the Commission.

The Companies recognize that the rules adopted in Case No. 01-2164-EL-0RD could

soon become effedive and filings under those rules could be required by the middle of the

year. Therefore, the Companies hope that the Commission vall expedite its consideration of

this application so as to avoid the potential confusion and waste of resources associated vdth

two proceedings heading in different directions. To that end, the Companies request that the

Commission promptly schedule a technical conference, which would provide an opportunity

for interested parCGes to seek clarification from the Companies on any mafters raised by this

application, and establish an expedited procedural schedule.

The Companies support the Commission for its encouraging Ohio's electric utility

companies to propose rate stabilization plans which would be implemented at the conclusion

of the MDP. The Companies' Plan is our effort to respond to that encouragement in a

manner which benefits all stakehokiers. We believe the Plan is fair and reasonable for both

our customers and the Companies. Therefore, the Companies request that the Comniission

approve the Plan.

THE PLAN

1. Distribution Service: Except for each Company's Universai Service Fund

Rider, Energy Efficiency Fund Rider, other tariff provisions authorizing cost-based charges,
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and cost recovery specifically provided for by the Ohio Revised Code, such as the recovery

of right-of-way charges, CSP's and OP's distribution electric rates and charges as unbundled

in Case Nos. 99-1729-EL-ETP and 99-1730-EL-ETP, respectively, and which are in effect on

December 31, 2005, will remain the same through December 31, 2008. However, those

distrlbuGon rates and charges can be adjusted, through a filing with the Commission, during

the Rate Stabilization Period (RSP): a) in the event of an emergency under §4909.16, Ohio

Rev. Code; or b) as a result of increased distribution-related expenses associated with

complying with changes in laws, rules or regulations related to ernironmental requiretttents;

security; taxes; operation and maintenance associated wilh new requirements imposed on

the Companies by federal or state legislative or regulatory bodies after January 31, 2004;

and major storm damage service restoration.

Further, these distribution rates will be adjusted to reoover, in the manner described

in Section 6 below, regulatory assets to be recorded in 2004 and 2005 plus carrying costs

thereon, for deferred RTO administrative charges, adjusted for net congestion costs,

imposed on the Companies commencing with their integration into the PJM RTO; and

deferred equity carrying costs on capital expenditures plus a full carrying cost in 2004 and

2005 on in-service capital expenditures since January 1, 2002 to comply with regulatory

requirements. The distrthution rates also can be adjusted to reflect changes in the allocation

of transmission/distribution facilities under FERC's seven-factor test, which adjustment will

be made in a prooeeding initiated by one or both Companies to address only this adjustrnent.

2. Fixed Generation Service Rate Increases: For CSP and OP, the generation

rates, both demarW and energy, as appiicable, in its standard serv^oe tarrff for all non-

residential customer classes wiU be increased over the previous year's rates by 3% per year

and 7% per year, respectively, for each of the years 2006, 2007 and 2008. The Companies

offer as an atternative to these increases for CSP and OP residential customers that instead

the Commission can authorize termination of the teniporary 5% generation discount on June
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30, 2004. The CSP and OP generation rates in their standard service tariff for residential

customer dasses then will be increased over the previous year's charges by 1.6% per year

and 5.7% per year, respectively, for each of the years 2006, 2007 and 2008. These

increases result in much lower percentage increases on a total bill basis for all residential

customers and most non-residential customers. Each of these increases for non-residential

and residenGal customers will be effedive with the first billing cycle in each of those years the

increases are in effect.

While discussing this altemative, the Companies are mindful that their residential

customers might have antidpated that the 5% generation temporary discount would be in

place until December 31, 2005. The Companies believe, however, that such an expectation

could only be warranted in the context of a shift to the MBSSOICBP found in §4928.14, Ohio

Rev. Code.

As discussed above, one of the policies which this application promotes is rate

stability and certainty throughout the RSP. By terminating the 5% temporary discount on

June 30, 2004, the three-step percentage increases for residential customer classes, which

will begin a year and a half later, can be reduced from those proposed for all other customer

dasses_

If the Commission determines that the 5% temporary discount should remain in effect

until December 31, 2005, then residential customers vAll experience a larger increase on

January 1, 2006 -- the statutory elimination of the temporary 5% discount plus the first of

three annual increases of 3% for CSP customers and 7% for OP customers. Therefore, the

Companies believe the more stre,amGned path from the axrenty frozen discounted rates for

generation service provides greater stability for residential aastomers and should be

approved.

3. Limits on Additional Generation Service Rate Increases: During the RSP, the

Companies may further adjust the generation rates and related riders of the standard service
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tariff, beyond those specified in Secfion 2 of the Plan, for increased expenditures (whether

capitalized or expensed) incurred either directty, or indirectly through an affiliated pooling

arrangement, for complying with changes in laws, rules or regulations related to

environmental requirements, security, taxes and any new genera6on-re{ated regulatory

requirement imposed by statute, rule, regulation or administrative or court order. Such an

adjustrnent also can be made if customer load switches to service from a CRES provider

such that the loss of that load materiatty jeopardizes either or both Companies' ability to

recover the increased revenues reasonably anticipated pursuant to Section 2 and this

section.

Before OP or CSP may implement any increase beyond the increases specified in

Section 2 above, each Company shall apply to the Commission for such an increase. After a

hearing and a showing that such expenditures were reasonably incurred, the Commission

shall approve the increase. If the Commission has not issued a finat order conceming such a

filing within 90 days of the Company's filing, the proposed increase wiq beoome effective on

an interim basis and wifl remain in effect until such time as the Convnission's final order is

implemented. The Commission's final order shall provide for a reconciliation of the increase

authorized in the final order as compared to the interim increase that had been in effect.

In no case shall the combination of any increases from this Section and that of

Secfion 2, above, for either CSP or OP be greater than an average of 7% per year or 11 %

per year, respectively, for the years 2006, 2007 and 2008, not including the effects of the

expiration of the temporary residential discounL

4. RTO Cost Recoverv: CSP and OP each may choose to adjust the

transmission components of their standard service tariffs to reflect the applicable FERC-

approved charges or rates related to open access transmission, net congestion and ancillary

services. Such charges include those imposed on the Companies direcUy or costs imposed

on the Companies indirectly through a FERC-approved regional transmission organization

9
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(RTO), including, but not limited to, RTO administrative charges imposed, amortization of

RTO start-up costs, andlor surcharges for recovery of lost transmission revenues. However,

in all cases, the transmission components of the standard service tariffs may be adjusted

pursuant to this Section only if the adjustment is attributable to the applicable Company,

affiliated company or RTO Open Access tariff filed at the FERC or is imposed by the RTO.

Any adjustment to the transmission component of the standard service tariffs will become

effective thirty days after a filing is made for such an adjustmeM unless the Comnussion

delays the effecfive date of the adjustment No such delay will be for a period greater than

sixty days after the Companys filing. At the conclusion of sixry days after the filing, the

adjustment will be effective unless it has been rejected by the Commission for good cause.

RTO administrative charges, adjusted for net congestion costs, imposed on the Companies

commencing with their integration into the PJM RTO through December 31, 2005 wiil be

deferred, as described in Section 6, below, along with related carrying charges based on the

weighted average cost of capital, and induded in recovery adjustments that the Companies

make under Section 1, above.

5_ Recoverv of Renutatorv Assets: The Companies will continue to recover

through their standard service and open access distribution tariffs the amortization of the

generation-related transition regulatory assets under the rates contained in Attachment I of

the May 8, 2000 Stipulation and Recommendation filed and approved in Case Nos_ 99-1729-

EL-ETP and 99-1730-EL-ETP and as reflected in the Companies' Regulatory Asset Charge

Riders. Pursuant to that Stipulation and Recommendation, the Companies will continue to

defer expenditures incurred for Customer Education, Customer Choice Implementation and

Transition Plan Filings through December 31, 2005, plus a carrying charge at the weighted

average cost of capital, which expenditures exceed the first $20 million incurred by each

Company, for such activities. Customer Education, Customer Choice implementation and

Transition Plan Filing Costs, incunred after Deoember 31, 2005 and all Rate Stabilization
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Plan Filing Costs will be deferred as a distribution regulatory asset unti recovered, along with

carrying charges at the weighted average cost of capital, in future disiribution rates, through

distribution riders to the Companies' applicable tariffs. Determination of the costs to be

recovered, including the carrying charge, will be subject to review by the Commission.

6. Accounting AuthorThe Companies request authorization to record

regulatory assets in accordance with Statement of Financial Accounting Standards No. 71,

Accounting For The Effects Of Certain Types Of Regulation, on the regulated business for

the following two items induded in this application: (1) the deferral on the regulated business

of RTO administrative charges, adjusted for net congestion costs, imposed on the

Companies commencing with the Companies' integration into PJM through December 31,

2005 and included in PJM RTO bitiings as described in Section 4 above and a carrying cost

thereon until recovered; and (2) the deferral, in 2004 and 2005, on the Companies' regulated

business of a current year supplemental equity carrying charge on the Companies'

construction expenditures beginning January 1, 2002 in Account 107, Constnidion Work In

Progress, and a full carrying charge on in-service capital expenditures induded in Account

101 Plant In-Service beginning January 1, 2002 and carrying costs thereon for the

construction and installation of equipment to comply with requirements imposed by statute,

rule, regulation or administrative or court order indusive of environmental, security and other

requirements.

The RTO regulatory deferral will be recorded on the books of the regulated business

commencing with the Companies' integraSon into PJM and amortized over a three-year

period commensurate with its recovery beginning in January 2006, through a non-

bypassable distribution rider. During the three-year recovery period the Companies will defer

a carrying cost on the unrecovered balance of the deferred RTO costs at the full weighted

average cost of capital rate until the deferred RTO costs and related deferred carrying costs

are fully recovered.
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The carrying cost regulatory asset deferral applicable to required capital expenditures

beginning January 1. 2002 will be recorded on the books of the regulated business

commencing on January 1, 2004 and anwrtized over a three-year period commensurate with

recovery beginning in January 2006 through a non-bypassable distribution rider. The equity

carrying cost regulatory asset deferr•at will supplement the capifalization in Account 107 of a

debt-related carrying charge under the FASB's Statement of Financial Aocounting Standards

(SFAS) No. 34, Capitalization of Interest Cost, in order to provide for an equity return during

construction. The aocrual of a supptemental equity carrying cost distribuCGon regulatory asset

in 2004 and 2005 wiil be computed by applying the excess of the full weighted average cost

of capital rate (with the equity component being the rate in each Companies' last rate filing)

over the SFAS 34, interest only capitalization rate to all required construction expenditures

beginning January 1, 2002 in Account 107. The carrying cost on the in-service amount of

such capital expenditures wi0 be computed at the full weighted average cost of capital, with

the equity component being the rate in each Companies last rate fding. A carrying oost will

be deferred on the unrecovered balance of the regulatory asset and wia continue after the

distribution rider becomes effective and until the regulatory asset is fully recovered in order to

provide for a carrying cost at the full weighted average cost of capital rate described above

on the unrecovered balance. This wilf provide the Companies with a current equity return in

2004 and 2005 on required capital expenditures not in service and a full current year return

on such expenditures after they go in service and carrying costs thereon until the regulatory

asset is fully recovered. The Companies are not requesting this deferral to be retroactive to

recapture lost carrying costs for periods prior to January 1, 2004.

7. Shoopina Incentives: Through the Market Development Period and the Rate

Stabi&zation Period, CSP will make available to the first 25^0 of residential class load that

switches to a CRES provkler a shopping incentive of 2.5 mills/kWh. Therefore, any unused

portion of the shopping incenfnre as measured at December 31, 2005 wiil not be credited by
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CSP to it.s Regulatory Asset Charge recovery. As a result, upon approval of ttds Plan, CSP

will reverse to inoome any unused shopping credit previously used to reduce the transiBon

regulatory asset balance and cease offsetting unused shopping credits against the transition

regulatory asset. There will be no additional shopping incentive for any CSP customers

during the Rate Stabilization Period.

As agreed to in the May 8, 2000 Stipulation and Recommendation, for the period of

January 1, 2006 through December 31, 2007, the first 2096 of OP residential custaner load

that was on OP's standard service tariff as of December 31, 2005 which switches to a CRES

provider will not be charged the Regulatory Asset Charge Rider during that 2006-2007 two-

year period. Customer load which remains on the Companies' standard service tariff under §

4928.14(A) or (B), Ohio Rev. Code, does not count as being load which switdies to a

provider. There will be no shopping incentive for any OP customers during the Rate

Stabilization Period.

8. Future Proceedinos: The Companies believe that by the end of the Rate

Stabilization Period, the competitive market for eledric generation service wilt more dosely

resemble what the Ohio General Assembly envisioned. when it enacted S.B.3, as being in

plaoe by the end of the MDP. However, there are no assurances that such a market wilt

exist by the end of the RSP. Therefore, it is recommended that the Commisston conduct a

proceeding to detemiine the manner in which eleciric generation service should be provided

to the Companies' customers after the conclusion of the Plan. The Commission should

consider various options ranging from a°tlash cut' completion of the transition to competition,

to retuming to traditional cost-of-service regulation. It is furfher recommended that the

Commission complete and report the results of this prooeeding to the Ohio General

Assembly no later than December 31, 2005 so that sufficient time will be available for the

consideration and enactment of any legislation which might be needed. The report would
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indude recommendations to the General Assembly. Before making such recommendations,

the Commission shoutd provide an opportunity for input by all interested parties_

9. Functional Seoaration: Each Company wiil continue to be functionally

separated.

10. Participation in Comoetitive Biddino Prooesses: The Companies, either

individually or together, will be permitted to submit bids in response to any other electric

utiiity companies' competitive bidding process which ultimatety becomes effective under rules

promulgated pursuant to §4928.14, Ohio Rev. Code.

11 _ Minimum Stav: During the Rate StabiSzation Period, residential and small

commercial (GS-1) customers returning to eilher Company's standard service tariffs must

remain on that Company's standard service tariff through April 15 of the following year if that

customer took generation service from the Company at any 5me during the period from May

16 to September 15. During the Rate Stabllization Period, a 12-month minimum stay is

required for large commerctat and industriat customers retuming to service under the

Companies' standard service tariff.

12. Effect of Plan: Unless changed by this Plan, the Stipulation and

Recommendation in Case Nos. 99-1729-EL-ETP and 99-1730-EL-ETP and the Companies'

fiied standard service and open access distribution tariff provisions will not be changed.

CONCLUSION

Consistent with proposed §4901:1-35-04, Ohio Admin. Code, the Companies are

providing notice of this fiGng to each party in their Electric Transition Plan cases and to all

Commission-cettified CRES providers, except those that are govemmental aggregators in

cities and vfltages not served by either Company. Further, the Companies wili make

available a copy of this application on their website and at the Companies' main offices.
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The Companies invite interested stakeholders to join in support of this Plan. The

Companies' Plan advances the public interest by offering rate stability and certainty and by

encouraging the further development of a competitive market for generation service in the

Companies' service territories. Further, the Companies' Plan, if approved by the

Commission, wilt help maintain an adequate supply of generating capacity for the future at

reasonable price levels which move toward the prices of a competitive market during the

Rate Stabtlization Period.

Therefore, the Companies urge the Commission to approve the Companies' Ptan as

fited.

RespectfuljVy submitted,

- le
Marvin I. Resnik, Trial Attorney
Sandra K. W@fiams
American Electric Power Service Corporation
1 Riverside Plara, 29" Floor
Columbus, Ohio 43215
Tetephone:(614)716-1606
Telephone: (614) 716-2037
Fax: (614) 716-2950
Email: miresnik@aep.com
Email: skwilliams@aep.com

Daniel R. Conway
Porter, Wright, Morris & Arthur
41 S. High Street
Columbus, Ohio 43215
Telephone: (614) 227-2270
Fax: (614) 227-2100
Emait: doonway@porterwright.com

Counsel for Columbus Southem Power Company and
Ohio Power Company
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company
and Ohio Power Company for Approval
of a Post Market Development Period
Rate Stabilization Plan.

Case No. 04-169-EL-UNC

COLUMBUS SOUTHERN POWER COMPANY'S
AND OHIO POWER COMPANY'S
REPLY POST-HEARING BRIEF

L INTRODUCTION:

The simple introduction to this reply brief would include a recitation of the names of the

parties other than Columbus Southem Power Company (CSP) and Ohio Power Company (OP),

collectively referred to as the Companies, who filed initial briefs;' an assertion that much of what

those parties argued already has been addressed in the Companies' initial brief and, therefore, the

Companies will not repeat the bases for their positions concerning those arguments; and once

again the request that the Commission approve the Companies' Rate Stabilization Plan (Plan)

without modification.

That would be simple, but very incomplete. It would miss the conflicting positions taken

by the intervenors; not the conflicts with the Companies, but the conflicts with each other. For

instance:

'The Ohio Consumers' Cotmsel (OCC); Ohio Energy Group (OEG); Green Mountain Energy Company (GMEC);
PSEG Energy Resoiaces & Trade LLC (PSEG); tndustriat Energy Users-Ohio (IEU); MidAmerican Eoergy
Company, Strategic Energy LLC, WPS Energy Services, Inc., Constellation NewEnergy, Inc., Constellation Power
Source, Inc. and Nationat Energy Marketers Association (collectively referred to as Marketets/Supptfers); the Staff
of the Commission (Staff); and Appalachian People's Action Coalition, Lima/Allen Council nn Community Affairs,
Ohio Parmers for Affordable Energy and WSOS Community Action, collectivety referred to as the Conanunity
Agency Intervenors) all filed initial briefs.
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1. OCC contends that the 5% residential generation rate discount should not end

before the end of the Market Development Period (MDP) and that the

discount can, and perhaps should, continue beyond the MDP. (OCC Brief,

pp. 34, 35). In contrast, GMEC recommends withdrawing the discount now.

(GMEC Brief, p. 17).

2. Marketers want a Competitive Bid Pcocess (CBP) (MarketerslSupplieni Brief,

p. 9; PSEG Brief, pp. 8, 9) while IEU contends that exercising the CBP

"would elevate form over substance." (IEU Brief, p. 40).

3. GMEC and Marketers/Suppliers contend that the Companies must be required

to corpotately separate. (GMEC Brief, pp. 20,21; Marketers/Suppliers Brief,

pp. 12-14). IEU says it does not oppose the Companies' request to maintain

functional separation. (IEU Brief, p. 45).

4_ GMEC argues that the Companies' proposal for fixed annual increases to their

generation prices will result in prices that "are prima facfe below market..."

(GMEC Brief, p. 8). OCC and IEU contend that the Companies current

capped generation rates are at market. (OCC Brief, p. 38; IEU Brief, p. 38).

The significance of conflicts such as these cannot be overstated. They demonstrate the

competing nature of the interests which the Companies' Plan was designed to balance.

Marketers want the Companies' generation rates to increase, the sooner the better. Customers,

not surprisingly, want the current low rates to remain where they are, for as long as possible.

Marketers are content with the legislative status quo. They oppose full consideration of

regulatory options for the future and want the parties to proceed, pell mell, with fall

implementation of S.B.3. Customers support the idea of monitoring developments in the electric

2
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industry and not taking actions today, such as corporate separation, which could preclude

adoption of other courses of actions in the future.

In the midst of these competing interests, the Commission sought a rate stabilization plan

which would protect customers from a flash-cut to market prices, while at the same time

fiuthering the development of a competitive retail generation market The Commission also

provided that the Plan should provide financial stability for the Companies over the 2006-2008

rate stabilization period (Stabilization Period).Z The Companies' Plan attempts to balance its

interests with those of its customers and the marketers. Yes, the Plan will increase the

Companies' revenues, but not by as much as expected if the Plan is rejected and the Companies'

default generation service is priced at market levels as of January 1, 2006. This is a fair plan that

should be approved without modification.

The simple inaroduction would fail to note the extent to which some of those parties

either have misunderstood the testimony or have taken liberties with the record. Some of these

excursions from reality are significant, while some are less important. However, each one casts a

cloud over the reliability of the arguments those parties make. For instance:

1. In OCC's discussion of the Companies' proposal for generation-related carrying cost

deferrals (Sections 1 and 6 of the Plan) OCC contends W. Cahaan "viewed the

Companies' proposal only as an accounting treatment of the carrying charges on the

capital expenditures (Tr. IV, at 99) [and] did not endorse the Companies' proposal."

(OCC Brief, p. 20). At the transcript cite relied upon by OCC, Mr. Cahaan said,

"Staff does not view it strictly in this accounting sense...." In his prefiled testimony

he did endorse the Companies' proposal. (Staff Ex. 2, pp. 11, 12). Additionally, the

3
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Staff's brief continues that support. (Staff Briet p. 9).

2. ln discussing the early termination of the 5% residential generation rate discount,

OCC still relies on Mr. Corbin for the argument that "the Companies explicitly agreed

in the ETP Stipulation to retain the discount for residential customers during the

entire MDP." (OCC Brief, p. 33). At the hearing Mr. Corbin testified: "There's no

explicit language that says that." (Tr. III, p. 173).

3. OCC states that "Mr. Baker agreed that the Commission could look at the

Companies' RTC awards in the context of this case. (Fr. I at 189)." (OCC Brief,

p. 49). At the transcript cite relied on by OCC, W. Baker said, "I don't know what

the Commission will look at when they're evaluating this plan." When asked whether

it would be relevant to look at the RTC award, he answered, "That's for the

Comtnission to determine what it expects - - wants to look at" (Tr. I, p. 189).

4. In discussing the Companies' proposal for a futttre proceeding (Section 8 of the Plan)

OCC states, "Staff did not agree with the Companies' proposal as far as the timeliness

or the process" (OCC Brief, p. 55). Mr. Cahaan testified that "Staff is not agreeing

or disagreeing with the aspects of the proposal that places dates on the request, nor is

it agreeing or disagreeing with whether a formal hearing or some other process should

be used." (Tr. IV, p. 122).

5_ In discussing the Companies' minimum stay proposal, OCC states that Mr_ Cahaan

"had no basis for anticipating any gaming in the Companies' service areas." (OCC

Brief, p. 60). Mr. Cahaan was specifically asked whether he had "any basis for

z As discussed later in this brief, "stability° is not synonymous with reducing the Companies' eamings to someone's
perception of reasonabte earnings under now abandoned cosbof-service principles for the generation funetioo of the
Companies' business.
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anticipating gaming in the futune." He responded, "Yes, I have to have a basis for

anticipating, but it's not a study." (Tr. IV, pp. 126, 127). He tben went on for nearly

a full page explaining his basis for the Staffs concern about gaming. (Id).

6. OCC contends that "Mr. Kollen pointed out that allowing deferrals from January 1,

2002 through December 31, 2005 would constitute impermissible retroactive

ratemalang [and that] the Companies would each book a one-time increase to income

in 2004 for the deferrals retroactive to January 1, 2002." (OCC Brief, p. 15). OCC

ignores the fact that Mr. Kollen conected himself and testified that the 2002 date

should be January 1, 2004. While Mr. Kollen did not retract his position that

deferrals fbr any period prior to the effective date of an order in this case would

constitute retroactive ratemaking, knowing the correct date is vital to explaining why

his "retroactive ratemaking" argument has no merit.

7. OMEC argues that Mr. Cahaan testified that the "proposed generation-related deferral

should be bypassable by sbopping customers." (GMEC Brief, p. 16). Mr. Cahaan

testified that rate stabilization charges in some other companies' rate stabilization

plans are bypassable "by exiting at the beginning of the period and staying away."

(Fr. IV, p. 254). His observation was that if the Companies' proposed defertals,

including the generation-related defenals, were to be made bypassable "in all

fairness, the Company should amend its proposal to allow any existing customer to

choose to leave AEP's generation and agree to take market generation if they ever

come back, and thus save the mil per kilowatt-hour. That would be a symmetrical

arrangement" (Id at 254, 255). His support for the Companies' proposal in his pre-

filed testimony (Staff Ex. 2, pp. 11, 12) and Mr. Tuft's support for these proposals

5

00121



(Staff Ex., 1, p. 8) as well as Staff's brief at p_ 9leave no doubt that GMEC's

assertion does not properly reflect the record.

8. PSEG argues that "the uncontroverted record evidence in this proceeding

demonstrates that the wbolesale market will produce reasonable, comuetitive prices

for Ohio consumers." (PSEG Brief, p. 5, emphasis in original). PSEG does not cite

to a single piece of that record evidence - and with good reason. There is no such

testimony in this record. Whatever rate stabilization plan proceeding PSEG thought it

was in, it must have reviewed the wrong record. Another example of PSEG arguing

the wrong facts in this case is when it asserts that the Companies want to charge

customers for increases in fael costs. (Id at 6). That is not part of the Companies'

Plan.

The simple introduction also would fail to note the novel theories presented by some of

the parties - - theories which have no statutory or logical support. Their theories are so wide of

the mark that they too cast a cloud over the reliability of the arguments those paties nuake. For

instance:

1. IEU contends that S.B3 established "a `Transition Period' commencing on January 1,

2001 and ending on December 31, 2010, and a`Market Development Period' (a

subsel of the Transition Period) beginning January 1, 2001 and ending December 31,

2005." (IEU Brief, p. 16). IEU further contends the rate freeze established by S.B.3

lasts for the "Transition Ptan process." (Id at 16, 17). These assertions represent

IEU's attempt to rewrite S.B.3 to suit its argurnents. The term "Transition Period"

does not exist in Chapter 4928, Ohio Rev. Code. The year "2010" appears only once

in Chapter 4928, Ohio Rev. Code. § 4928.40 (A), Ohio Rev_ Code, provides that

6
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while the MDP can end earlier than December 31, 2005, it cannot extend beyond that

date. The Commission can, however, set the recovery of revenue requirements

associated with regulatory assets (i.e., the Companies' Regulatory Transition Charge)

to end no later than December 31, 2010. That is the sole reference to 2010. To say

that the single reference to 2010 establishes a"Transition Period" out to 2010 defies

logic. It also defies the countless references in S.B3 to the MDP, which by its name

and by the context in which that term is repeatedly used, make clear that the "market

development period" is the statutorily provided period for transition to market-based

rates.' Moreover, if IEU's reference to the rate fraeze lasting through the "Transition

Plan process" is intended to mean that the rate freeze stays in place until December

31, 2010, it has permanently departed from reality.

2. IEU contends that CRES providers wID wait until 2008, when the Companies' prices

for generation would be at their highest, to offer alternative prices for generation

service. This makes no sense. If CRES providers can beat the Companies'

generation prices in 2006 and 2007, they will not sit on the sideline until 2008. They

will enter the market as soon as there is a profit to be made. It is illogical to think

CRES providers will pass up profits in 2006 and 2007 just because the profit potential

is greater in 2008, instead of participating in the market all three years and thereby

maximizing their profits.

3. IEU recognizes that § 4928.05(A), Ohio Rev. Code, states that prices for retail

electric generation service "shall not be subject to supervision or regulation by the

; See §§ 4928.06(C), 4928.14(AxB) and (C), 4928.31(A), 4928.33(C), 4928.34(A)(6), 4928.35(A)(B) and (D),
4928.37(A)(lxa) and (b) and (2)(b), 4928.38, 4928.39, 4928&40 and 4928.42, Ohio Rev. Code, all of which are
based on the market developmwt period.
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Commission." (Id. at 25). It goes on to argue, however, that there is something else

in that statute that compels the conclusion that the Conunission has the authority to be

sore that generation prices after the MDP are "just and reasonable." (Id.). Since "just

and reasonable" is the standard associated with traditional cost-of-service ratemaking

it is apparent that IEU is headed toward its argument that post-MDP generation prices

must be set on cost-of-service principles. The remainder of § 4928_05(A), Ohio Rev.

Code, concems electric cooperatives and non-competitive services. There is nothing

in this section or the remainder of Chapter 4928, Ohio Rev. Code, that slips in the

`5ust and reasonable" standard for generation prices.

4. IEU asserts that the Companies' R.egulatory Transition Charges authorized in the ETP

case were "based on the view that AEP's current rates were above market." (IEU

Briet pp_ 3, 4; 22,23). The RTC's authorized in the ETP case have nothing to do

with the question of stranded generation costs. The RTC's relate to regulatory assets

on the Companies' books. It is clear from the ETP setalement (OCC Ex. 1, p. 3) that

the Companies' received no authorization to collect charges based on the relationship

between their rates and market prices.

5. PSEG argues that the altemative to a competitive bid process which is permitted by

§ 4928.14(8), Ohio Rev. Code, must itself have "a competitive bid process of some

sort . ..:'(PSEG Brief, p. 4). Arguing that an altemative to a competitive bid

process must be a competitive bid process takes circular reasoning to new heights.

The alternative only has to accomplish generally the same option for customers, i.e.,

access to market prices, be readily available in the rnarket and have a re,asonable

means for customer participation. PSEG ignores the statutory language that: "lbe

8
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Commission may detetmine at any time that a competitive bidding process is not

required...." (§ 4928.14(B), Ohio Rev. Code). Since customers can switch to a CRES

provider during the Stabilization Period, and thereby bypass any generation price

increases under the Plan, PSEG is wrong wben it argaes (without any record support)

that "customers would be foreclosed from accessing competitive supply." (PSEG

Brief, p. 6).

6. PSEG argues in favor "of the requirement that [the Companies] corporately separate

[their] wholesale generating activities from [their] retail distribution activities."

(PSEG Brief, p. 7, emphasis added). § 4928_ 17, Ohio Rev. Code, has nothing to do

with wholesale generation. Even a cursory review of that provision would reveal that

its focus is on utilities engaged in the business of competitive retail electric service.

7. OEG argues that the Companies' Plan was not a voluntary pmposal, but instead is

intended to satisfy the Commission's ndes concerning the Market Based Standard

Service Offer/Competitive Bid Process. (OEG Brief, p. 1). OEG's argument is

intended to convince the Commission that it can dtastically change the Companies'

Plan and impose such changes on the Companies. OEG has it wrong. The June 23,

2004 Entry in Case No_ 04-888-EI.UNC granted the Companies' request to delay

k inaking a filing under § 4901:1-35-03(A), Ohio Admin. Code. The Commission

would not have issued that entry if it thought the Companies ah-eady had made a

filing pursuant to that rule.

8. OEG re-writes history when it asserts that S.B3's rate freeze was "one of the primary

incentives given to ratepayen: in consideration of the risks and costs to ratepayers of

implementing competitive retail electric service.°" (OEG Brief, p. 9). OEG must

9
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think that we all have forgotten that customers, particulady industrial customers, were

strong advocates of customer choice. Now OEG wants the Commission to accept that

customer choice was forced upon these industrial customers and they went along with

this massive structural reformation of the electiric utility industry simply because they

received a five-year rate freeze in retum for their acquiescence. This is nonsense and

should be regarded as such.

9_ OEG contends that its rate plan, which has "moderated increases" in the generation

price, will ensure further development of the competitive market for retail generation

service. (OEG Brief, p. 18). OEG's argument turns basic economics upside down. It

is illogical to believe that keeping the Companies' generation prices lower will

encourage CRES providers to enter this market and the Companies' customers to

switch.

10. OCC argues that there is "no factual or legal basis to assert that the 5% discount

automatically terminates at the end of the h1DP." (OCC Brief, p_ 35). § 4928.40(C),

Ohio Rev_ Code, provides that the discount "shall be in effect only for such portion of

the utility's market development period as the Commission shall specify...:' This

laugnage makes clear to any objective reader that the discount cannot extend beyond

the MDP.

11. OCC argues that the generation rates resulting from the rate unbundling process in the

Companies' transition plan proceeding "were at market" (OCC Briet p. 38). IEU

also makes this point. (IEU Brief, p. 38). This argument seems intended to support

their position for extending the current generation rate for an additional three years.

However, the rate unbundling process set out in § 4928.34(A)(1) - (7), Ohio Rev.

10
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Code, makes clear that the unbundled generation rate equals "the residual amount

remaining after the deterrnination of the transmission, distribution and other

unbundled components...... (at (AX4)). There is nothing in S.B.3 or the

Commission's order in the Companies' ETP proceeding that supports the conclusion

that the unbundled generation rate was market based.°

The Commission should be mindful of these conflicts of positions among the intervenors,

their misunderstanding or misrepresentations of the record and their unsupportable theories as it

considers their substantive arguments.

H. THE COMPANIES' PLAN IS REASONABLE

The Customer Intervenors Do Not Balance the Goals of Rate Certainty, Financial
Stahi6tv for the Companies, and the Further Develooment of Competitive Markets

After the electric utility's MDP ends, §4928.14, Ohio Rev. Code, calls for the utility's

generation standard service offer pricing to be marked-based. Come January 2006, market prices

will be higher than the Companies capped rates. The only real uncertainty is how much higher

they will be.5 (AEP Ex. 1, p. 5). Recognizing the potential rate shock and unpredictable results

from flash-cutting to market prices, the Conunission requested that the Companies and other

°On average, across all rate classes, CSP's current generetion rates per kWh are 4.070 and OP's are 2.930. [AEP Ex.
5, at D1NR Ex. 2, p. t, line 30; and p. S, line 40 These two rrtes, which are aearly 35% apart, camot both be at
market

57he readily available inforntation, which the Commissioa is well aware o& indicates that settfng the Companies'
retaH generation (SSO) prices at market levels beginning January 2006 will most likely lead to very significant
incrcases. For example, in the recent FirstEnergy Jtate Stabilization Plan proceed7ng the Cotnmission recounted in
its Opinion and Order that recent auctions in New Jersey produced an average price of 5.50 per kWh; and that the
witness for one marketer in the FitstEnergy case had testified that its projected retail price for generation, on
average, would be 4.790 per kWh; while the witness for another marketer had estimated that the retail price for
generalion would be as bigb as 6.140 per kWh. In Re FirstEnergy Companies, PUCO Case No. 03-2144-EL-ATA,
Opinion and Order (pp. 44-45) dated Juae 9,2004. [n addition, the Commission found in that case that the avetage
retail generation price across all rate classes from 2006 through 2008 of 4.60 per kWh that the T•SrstEnergy
cotnpanies pmposed to use for iheir market-based SSO is a reasonable reflection of what matket prices may be
during that period. Id., p. 45. The Companies' cumnt default SSO generation rates, on average across all tate
classes, are sobstantially below any of those fignres.
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electric distribution utilities propose rate stabilization plans that balance the goals of rate

certainty, financial stability for the utiGty, and further competitive market development.

The Companies were - and remain - willing to provide SSO generation service at

market-based prices beginning in January 2006, as §4928.14, Ohio Rev. Code, provides_ They

are also willing to forego the potential rewards that implementing full market pricing in January

2006 would provide and, instead, voluntarily commit to a rate stabilization plan that fairly

balances the Commission's goals.

But the Companies are not willing to forego full market-based pricing begitming

January 2006 if it means a rate stabilization plan of the type that OCC, IEU and OEG advocate.

OCC interprets the goal of "rate certainty" to mean extending the current rate caps through 2008,

subject to price decreases in the event the periodic use of a competitive bidding process reveals

that market prices have declined below the capped levels. (OCC Brief, p.37). IEU and OEG

interpret `rate certainty" to mean keeping cuaent default retes in place until the Companies

either demonstrate an unconstitutional confiscation or niake their way through a cost-based

ratemaking process (IEU Brief, pp. 6, 38-40) or they pass a total-Company eamings test

conducted in monthly rate cases. (OEG Brief p 15-18; OEG Ex. 2, pp. 23-25). The likely resutt

of the IEU and OEG proposals, because of either the biased process or standards they

recommend, would be to maintain the current capped default rates, subject to bypass of course if

market prices decline below the current capped levels.

In short, "rate certainty" to the customer intervenors post-MI7P is the lower of the

current capped SSO generation rates or market prices. That is the same as simply extending the

Companies' MDPs for three more years, a result that has no conceivable statutory basis.

12
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The customer intervenors' "heads we win, tails you lose" appmach also drives their

interpretation of the Comnussion's second goal for RSPs, financial stability for the utilities. The

Companies do not believe that when the Commission requested Ohio's electric utilities to

propose rate stabilization plans, the intention was to penalize those electric utilities that had been

successful in managing their business during the MDP. Rather, the Conunission requested plans

that would provide financial stabilitv for the utilities. "Stability" means "the quality, state or

degree of being stable." Webster's Collegiate Dictionray, IO'j Edition (1993). Stable, in turn,

means "fimily established...not changing or fluctuating." (Id.). In short, the Commission's

financial stability goal is to maintain the utility's current financial condition, not to degrade it.

For the Companies, that requires recognition of the enormous capital expenditures Uiat they have

been making and will continue to make through the end of the Stabilization Period, along with

other new costs that are a certainty, such as the costs of operating and maintaining the new

environmental facilities being constructed and the costs of participating in the PJM RTO. The

fixed generation price increases of Section 2 of their Plan and the accounting authority and

distnbution riders of Sections I and 6 provide them with an opportunity to absorb those costs

without signifieantly degrading their financial performance from current levels.

The Companies' Plan provides customers with lower, stable prices as compared to a

flash-cut to market prices in return for financial stability for the Companies; an approach to

addressing the Commission's objectives which produces a"win" for customers and the

Companies.

But a plan that provides financial stability also must recognize that the Companies will

still face the risk during the Stabilization Period that other new govenmientally-mandated costs

might be imposed on the Companies. The Companies also should not be penalized if such costs,

13
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curreptly not expected, are nevertheless imposed on tbem. The oppottunities that Section 3

allows for limited additional generation price increases and that Section I allows for distribution

rate increases, both of which would be subject to Commission review and approval in future

proceedings, provide a means of managing those risks.

IEU allows that, if and when the Companies' financial condition deteriorates to the

point that its current capped rates are confiscatory, they may have a hearing on whether

generation prices should be inoreased enough to avoid that unconstitutional result. (IEU Brief,

pp. 6, 28, 29). OCC interprets the Conunission's financial stability goal to require oost-based

caps on generation prices and concludes, for example, that the 3% (CSP) and 7% (OP) annual

increases that Section 2 provides "should be rejected...because the increased generation rates are

not cost based." (OCC Brief, p. 31). OEG also would cap generation prices using a cost-based

total-company earnings test. (See, infra, Part 11113,2 of this Brief). First, penalizing a utility for

successfully managing its business degrades, ratUer than promotes, Snancial stability. Second,

assertions, such as those by the customer intervenois, that the Companies' earned retucns will

increase in the future based on analyses such as OEG witness Koellen's, are meaningless

because the analyses are so fundamentally biased towards inilating the projected future returns.

(See the Companies' Initial Brief, pp. 30-35). Consequently, positions based on such obviously

flawed assertions likewise are designed to degrade, not maintain, fmancial stability.

The Companies' Plan also promotes the Commission's third goal for rate stabilization

plans, the further development ofcompetitive markets. The ammal fixed generation price

increases under Section 2 of the Plan, as well as any increases that are requested and allowed

under Section 3, are fitlly bypassable. The price to compare steadily and predictably increases

for every customer, and it is further enhanced for CSP's residential customers by extending the
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shopping incentive for them, during the Stabilization Period. The customer intervenors'

criticisms and recommendations retard, rather than encourage, the development of competition.

Further, they are an attempt to return the Companies' generation/supply business to cost-based,

rate of return regulation in clear violation of S.B.3.

In sum, the only goal that the customer intervenors' favor is rate certainty, and they do

it in an obviously oae-sided way, to the detriment of the other two goals. The Companies' Plan

supports and balances each of the thtee goals, rate certainty, financial stability for the utility, and

the fiuther development of competitive markets, without violating S.B.3. As discussed below, as

well as in the Companies' initial brief, the Companies' Plan is reasonable and should be adopted

without modification.

A. Distribution Service

OCC, OEG, and the Community Agency Intervenors contend that the deferral of RTO

adnvnistrative charges from the time the Companies join PJM (expected to be October 1, 2004)

through the end of 2005, as well as deferrals during 2004-2005 of a supplemental equity carrying

cost on construction work in progress (CWIP) and 5il1 cairying costs on in-service capital

expenditures amount to rate increases that violate the requirements of §4928.34 (A)(6) and

§4928.35 (A), Ohio Rev. Code, to keep rates capped during the MDP. (OCC Brief, pp. 5, 6, 14;

OEG Brief pp. 9-11; the Community Agency Intervenors Brief, pp. 4-6.) The Companies

explained in their initial brief, at pages 69-70, that the defen'als are not rate increases and,

consequently, do not conflict with S.B. 3's rate caps.

OEG nevertheless claims that the California Conunission has not allowed deferrals

during rate freeze periods associated with electric restructuring, and the Commission should

follow the Califonria Conunission's lead on this matter. (OEG Brief, pp. 10, 11.) The example
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that Califomia sets in the electric restructuring area is a moot point in this case. In the

FirstEnergy companies' rate stabilization proceeding this Conunission rejected the intervenors'

argument that it may not allow deferrals during the MDP. (Case No. 03-2144-EL-ATA, Opinion

and Order, p. 46 (June 9, 2004)).

OCC, OEG, and the Community Agency Intervenors also contend that the riders that

the Companies have proposed, to recover the deferrals during 2006-2008, violate the ETP

settlement's pos1-MDP distribution rate freezes for both companies. (OCC Brief, pp. 9, 16, 17;

OEG Brief, pp.12,13; the Community Agency Intervenors Brief, pp. 7, 8). The Companies

explained, at pages 15-20 and 78-79 of thair initial brief that the riders will recover transmission

and what are expected to be generation-related costs, and they will funetion in a way very similar

to rate stabilization, or provider of last resort (POLR), charges that other electric distribution

utilities (EDU) have included in their plans. They are not charges for distribution service.

Consequently, the riders are not rate increases for distribution service. And, even if they could

be regarded as such, the Connnission's order approving the Plan would modify its prior orders in

the ETP case so that there would be no conflict between the riders and the ETP settlement.

OEG argues that allowing canying cost deferrals during the portion of 2004 prior to the

effective date of the Cormnission's order in this case is rehnactive ratemaking. (OEG Brief,

p. 12; OEG Ex. 2, pp. 18, 19.) OCC attempts to adopt this argument first advanced by Mr.

Kollen 6(OCC Brief, p. 15.) The Companies explained the fallacy of Mr. Kollen's argument at

6 However, O(.'C does not restate OEG's argument accurately. First, Mr_ Kollen corrected his testimony regard'mg
his retroactive ratenwlang argument to aclmowledge that the Companies are requestiog accotmting authority to
establish cacrying cost defeaals only for the period beginn'aig Iaouary 1, 2004, not Jauuary 1, 2002. (Tr. II[, p_ 85.)
Appmenfly, OCC did not notice that correction because it continues to claim that the Companies are requesting to
defer costs beginning on January 1, 2002. But the larger error in OCC's roiteration of the argumeK which indicates
that OCC does not really undelstand it, occurs when OCC contends that allowing defenals would amount to
retroactive mtenukipg with regard to the period after the effective date of the Conmtission's order in this case
through the end of 2005. Even OEG and Mr. Kollen would agloo that thero would be nothiog retrosctive about
defeerals after the effective date of the order.
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pages 45-46 of their initial brief. Since deferrals are not rate increases, they cannot be retroactive

rate increases either.

OEG nvstakenly believes that the Companies have included in their request for

authority to defer RTO administrative costs during 2004-2005 the costs of their efforts to join the

Alliance or the Midwest ISO prior to their efforts to join PJM. (OEG Brief. p. 14.) Such costs

are not included in their request for RTO cost deferrals. Rather, recovery of all RTO start-up

costs, including costs incurred in efforts to join other RTOs prior to PJM, would be through

future adjustments to transmission rates after 2005. (AEP Ex. 2, Pp. 20, 21; Tr. I, p. 248.) In any

event, OEG's argument that the Companies should simply absorb such costs without any

opportunity for recovery is meritless. All start-up costs, whether in furtberance ofjoining PJM

or another RTO, were incurred on behalf of, and in order to benefit, all customers, and are

consistent with the requirement in S.B.3 to participate in a qualifying transmission entity such as

an RTO.

OEG also criticizes the proposai for RTO administrative cost deferrals in 2004-2005 for

recovery in 2006-2008 as "mere accounting slight of hand" that seeks to avoid §4928.34(AXI)

and (2), Ohio Rev. Code, which requires any transmission rate increases during the MDP to be

offset by a corresponding reduction in the distribution rate. (OEG Brief, p. 13.) There is no

prohibition in S.B.3 against the deferral accounting that the Companies have requested, nor are

the Companies proposing to increase their transmission rates during the MDP, so §4928.34(A),

Ohio Rev. Code, would not apply. Moreover, OEG's criticism that the Companies' proposal

seeks to avoid §4928.34(A), Ohio Rev_ Code, again misses the fundamental point of the

Companies' Plan. The Companies have proposed a rate stabilization plan that is a reasonable

alternative to implementing full market prices for default generation service in January 2006.
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The accounting defeaals for RTO administrative costs in 2004-2005 and the related rider for

2006-2008 is one component of that reasonable Plan.

IEU recommends against the deferral accounting that the Companies have requested on

the grounds that creation of new regulatory assets through the deferrals is not necessary to

improve the Companies' financial performance. (IEU Brief, p. 44.) Again, the deferrals and

related riders are components of a reasonable Plan that provides a reasonable altemative to flash-

cutting to fiill market prices for default generation service in January 2006. Second, the deferrals

will assist the Companies to avoid deterioration in their financial condition, thus helping to

provide the financial stability that is one of the objectives the Conmussion established for rate

stabilization plans.

GMEC does not object to the RTO administrative cost deferral or the deferral of

carrying costs on govemment mandated capital expenditures as long as the riders through which

recovery witt occur are made bypassable for shopping customers. (GMEC Briet pp. 16, 17).

That is not possible, because as Mr. Assante explained, the riders must be part of the regulated,

and therefore non-bypassable, distribution rate in order to pennit the deferral accounting in the

first place. As Mr. Assante explained in his testimony, under applicable accounting principles

the deferrats cannot be recovered through non-regulated generation rates. GMEC claims that

Mr. Cahaan agreed that the riders should be bypassable. (GMEC Brief, p. 17, citing Tr. I,

pp. 254-55). What Mr. Cahaan said was that the rider functions like a rate stabilization charge

and that such RSCs are non-bypassable. Tbat is the opposite of GMEC's recommendation. In

response to a question whether some of the other EDUs' RSCs were bypassable, Mr. Cahaan

observed that they were but pointed out that bypass was only possible in those EDUs' plans if

shopping customers agreed not to retmn to the EDU's default service prices. The Companies'
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Plan has no such restriction on returning customers, so GMEC's bypass recommendation does

not find support from Mr. Cahaan.

Marketers/Suppliers and OCC both argue tba customers who switch to a CRES provider

during the fifteen month period of the RTO administrative cost deferral will pay for such charges

twice - once to the CRES provider and again to the Companies during the Stabilization Period.

(Marketers/Suppliers Brief, pp. 9-12; OCC Brief, p. 9).

Their arguments are based on a mischaracterization of the r-atemaking process. While

any number of expense items make up the rate ultimately paid by customers, customers are not

paying for each and every expense. They pay a rate which on a going-forward basis may or may

not (and likely will not) recover the precise expenses used to set the rete.

Consistent with that well-understood nature ofratemaking, the Commission already has

rejected the notion of being able to segregate revenues from customers to determine how much

of the revenues are attributable specifically to a particular expense. In re: Ohio Power

Comuany. Case No. 74-484-Y, involved an application for a rate increase. In that case, the

Executive Agencies of the United States ("Executive Agencies") objected to the treatment

acoorded Federal Govemment customers in connection with the company s Excise Tax

obligation. They argued that because the company's sales to the Federal Government resalt in

gross revenues which are excluded from the taxable gross receipts on which the Excise Tax was

determined, they:should receive a reduction in rates to reflect the exemption. The Commission

rejected the Executive Agencies' argnment holding:

For purposes of calculating the total revenue recluirement of an applicant
utility which will be recovered through its base rates, all necessary costs of
doing business incurred during the test year must be considered_
However, in spreading these costs through the various rate schedules,
unless the rates are designed on a very specific cost of service basis,
individual items of expense can no longer be readily identified. (Citation

19

00135



omitted). The gross receipts tax, the incidence of which is on the utility
and not on any customer, represents just such an item. Once the base rates
are in effect, it is imwssible to segregate how much of any customer's bill
is attributable to the companv's test year excise tax obli¢ation. (Opinion
and Order, September 15, 1976, at 6, emphasis added).

The same can be said for recovery of the RTO administrative cost defenal. Once it

becomes one of the items of expense it can no longer be readily identified. Once the rates are in

effect, it will be impossible to segregate how much of any customer's bill will be attributable to

the recovery of the deferral.

B. Fixed Generation Service Rate Increases

The butk of the customer intervenors' initial briefs are devoted to arguments that SSO

generation rates remain subject to traditional cost-based regulation after the MDP, and so the

fixed generation service price increases that the Companies have proposed in Section 2 of their

Plan should be rejected. IEU's beginning point is that SSO generation rates should remain

capped at current levels. IEU notes that the Companies can always exereise their Due Process

rigbts under the U.S. Constitution to challenge those rates if and when they become confiscatory

(IEU Brief, pp. 6, 28, 29), and IEU would not oppose a rate stabilization plan that allows the

Companies to request, and the Conunission to approve, rate increases based upon a traditional

cost-of-service ratemaldng process. (IEU Brief, p. 6). OCC and OEG also advocate ihat SSO

generation prices should remain capped at current levels. OEG recotnmends an Environmental

and Govemmental Cost Recovery Rider as its cost-of-service standard for restraining movement

of the current capped generation prices toward market levels. (OEG Brief, pp. 23-26). OCC's

position seems to be that generation rates should remain at eurrent levels unless and until market

prices, as evidenced by a competitive bidding exercise, indicate that they should be reduced

(OCC's Brief, pp. 40,41).
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As discussed below, the customer intervenors' arguments that post-MDP generation

pricing under S.E. 3 is govemed by traditional cost-based regulation is sinmply wrong.

1. Contrary to IEU's Arguments, S.B. 3 Does Not Provide For Cost-Based Caps
on Standard Service Offer Generatlon Rates After the Market Development
Period

S.B. 3 eliminates cost-based regulation of utilities' SSO generation service rates and, in

its place, calls for market-based prices. The deregulation of retail generation service and change

in pricing from a cost-of-service approach to a market basis is evident throughout S.B. 3_ It is

highlighted by §4928.14 (A), Ohio Rev. Code, which specifically calls for market-based prices

fbr the utility's default generation service after the MDP; §4928.05, Ohio Rev. Code, which

specifically states that competitive retail electric services, which includes generation service,

shall not be subject to supervision or regulation by the Conmtission; §4928.16 (E), Ohio Rev.

Code, which exempts from Commission regulation the utility's sale of its generation assets; and

§4928.38, Ohio Rev. Code, which admonishes that, once the MDP is over, "the utility shall be

fully on its own in the competitive market: "

IEU concedes that §4928.14, Ohio Rev. Code, calls for electric distribution utilities'

SSO generation prices to be market-based after the MDP (IEU Brief, p. 24), and that §4928.05,

Ohio Rev. Code, provides that generation service is competitive and is not subject to supervision

or regulation by the Commission, except as specifically provided in Chapter 4928, Ohio Rev.

Code. However, IEU argues that SSO generation rates renusin subject to a just and reasonable"

standard. IEU notes that pursuant to §4928.14, Ohio Rev. Code, market-based SSO prices for

generation service are, themselves, submitted for approval in an application filed pursuant to

§4909.18, Ohio Rev. Code. Because §4909.18, Ohio Rev. Code, provides that, if it appears to

the Commission that the application may be unjust or unreasonable, the Commission shall hold a
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hearing on the application, ISU concludes that market-based SSO generation must bejttst and

reasonable.7

Even if one accepts IEU's premise that market-based SSO generation prices after the

MDP are subject to a just and reasonable standard, there is no basis for the conclusion that this

means those prices must pass a cost-of-service test to be just and reasonable. If IEU's arguments

were accepted, the just and reasonable price would always be the lesser of the market or the cost-

based price. That is an absurd, unfair and unbalanced result that has no basis in S.B. 3.

IEU cannot justify its position by arguing that, because there currently is little shopping

in the Companies' service areas, there is no reasonable means other than cost-of-service

regulation for adjusting their SSO generation service prices after the MDP. The limited amount

of shopping is directly attributable to the Companies' low generation service rates compared to

current market prices (Tr. I, pp. 34, 87-89; AEP Ex. 1, pp. 4, 5). While there will always be

uncertainty where market prices will be in the future, there is virtually no doubt that in 2006-

2008 they will be substantially higher than the Companies' currertt rates. Moreover, there can be

no disageement that the graduated fixed annual price increases that the Companies have

proposed in Section 2 of their Plan will result in SSO generarion prices in 2008 that are less, on

avetage across all classes of customers for each Company, than the 4.6 0/kWh that the

Commission fotmd in the FirstEnergy Companies' recent rate stabilization plan proceeding was a

reasonable estimate of what market-based prices would be during 2006-2008. (See footnote 5,

supra, in Part II of this Reply Brief).

7 IEU also claims that Uie Commissiam has authority to assure that SSO generetion prices are just and reasonable
pursuant to §4909.17, Ohio Rev. Code, (IEU Briet pp. 24, 25), but does not explain how that statute, which is not
listed as an exception to §4928.05's exemption of competitive electric services from Chapter 4909, Oltio Rev. Code,
and is not mentioned elsewhere in Chapter 4928, Olsso Rev. Code, as applying to SSO genetation service prices, is
applicable.
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Consequently, IEU's criticism of the Staffs view that the Section 2 price increases have

the correc[ trnjectory toward market levels is baseless. Clearly, the trajectory is right, as the

Commission's own finding in FirstEnerr'v demonstrates.

IEU's complaint that "[tlhis may be the first time in Ohio history that the Commission

has been urged to abandon any analysis of the need for the increases in rates based on the claim

that customers can fend for themselves" (IEU Brief, p. 7), would be a nice piece of rhetoric

except what IEU complains about is exactly what it lobbied to get in S.B. 3. The claim that its

members cannot fend for themselves in the market place is a stumiing about face, and casts doubt

on every other position that IEU takes.

IEU also cites Mononeahela Power Co. Y. Schriber et al.. Case No. C2-04-084, slip op.

(S.D. Ohio May 19, 2004 (Mon Power), as support for its position that a residual "just and

reasonable" standard applies to post-MDP SSO generation prices. IEU suggests that Mon Power

gives the Commission discretion to ignore S.B.3's requirement to set post-MDP SSO generation

prices on a market basis and, instead, use the traditional cost-based ratemaking formula found in

§4909. i 5, Ohio Rev. Code_ (IEU Brief, pp. 28,29). Mon Power does not support that result

Instead, it confirnts that the Due Process Clause of the U.S. Constitution does not allow the state

to confiscate a utility's property by obligating it to sell default generation service to consumers

while freezing the utility's rates at levels that prevent it from recovering its costs of providing the

service. Rather than providing a cost-of-service option for capping a utility's rates for default

generation service, Mon Power reinforces that the Constitution establishes a cost-based floor on

those rates. It does not provide the Commission with an excuse for ignoring S.B3 and for

capping SSO generation rates after the MDP based on cost when that provides a lower price for

customers than the market.
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IEU also contends that the Companies' forecast of market prices during the 2006-2008

Stabilization Period is different than it was in 1999 when they made their Transition Plan filings

which included a request for recovery of stranded generation costs. (IEU Brief, pp. 18-22).

IEU's point apparently is that the Commission should not give credence to the Companies' view

today that market prices in 2006-2008 are going to be higher, probably substantially higher, than

their current frozen generation rates and that their proposal in Section 2 for fixed generation

price increases is a reasonable component of their Plan. IEU's point is misguided_

First, the Commission requested rate stabilization plans because of its concern that

market based generation prices in 2006-2008 would be significantly higher than the Companies'

current frozen generation rates. Its deterntination in FirstEnergy's recent rate stabilization plan

case that 4.6 ¢ikWh, which is significantly higher than either Company's current frozen

generation rates, is a reasonable estimate of market-based prices in 2006-2008 quantifies the

Commission's concern about what would happen if the Companies flash-cut their rates to full

market levels in January 2006.

Second, the Companies gave up any claim for stranded generation costs in their ETP

settlement. According to IEU's logic, by May 2000 when the Companies signed that settlement,

they had already changed their view about where prices would be in 2006-2008 to an opinion

that is consistent with their position today. Third, we are five years closer to 2006-2008 than

we were when the ETP cases were filed. One would expect that estimates in 2004 of what will

occur in 2006-2008 not only might differ from estimates made in 1999, but would be more

accurate.

If IEU and its members honestly believe that market prices in 2006-2008 will be at a

level that would be consistent with a downward price trajectory for the Companies' generation
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rates, as it implies at page 7 of its brief, then customers will shop. If the trajectory to market for

generation prices was downward from the Companies' cunwt frozen levels, not up, IEU would

not be recommending against the use of a competitive bidding process. (IEU Brief, p. 40). It

would be demanding one_

2. OEG's Proposal for an Environmental and Governmental Cost Recovery
Rider is Contrary to the Provisions of S.B.3 and Does Not Balance the
Objectives of a Rate Stabilizatioa Plan.

OEG's "Env'vonmental and Govemmental Cost Recovery Rider" (EGCR) proposal for

pricing the Companies' post-MDP generation service rates is in perfect conflict with S.B- 3. It is

a pure cost-based rate regulatory mechanism. It is not maricet-based in any aspect, nor will it

ever allow the Companies' generation prices to reach market levels, except by some unlikely

accident.

Although OEG's explanation of the particolan; is limited, the EGCR's two principle

features demonstrate its purely cost-based character. First, it requires a rate base, rate of rettun

detemiination of a revenue requirement fbr certain incremental environmental and security costs

in excess of20Q41evels. Second, it only allows recovery of the portion of that revenue

requirement which is not in excess of a total-company eamings cap. Thus, in one stroke, OEG

would take the Companies from a market-based approach to a system of cost-based rate

regulation that requires not one, but two, rate base, rate of return reviews. In addition, OEG

would require the Commission to conduct this double-batreled cost-of-service rate case every

month. If one were to try to create the antithesis of S.B. 3's market-based approach, OEG's

proposal would be it

In addition to being in perfect conflict with S.B. 3's market-based pricing objective for

generation service, OEG's approach could lead to anti-competitive results. This possibility
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arises because of the total company earnings test that it imposes before allowing generation

prices to increase. That total company earnings test potentially could hold generation prices at

levels below their costs. In that event, OEG's proposal would result in the Companies' other

non-competitive services subsidizing their default generation services prices. Such a result

would be problematic to say the least.

There is yet another possible consequence, petnicious to S.B. 3, that OEG's proposal

causes. The total-company eatnings test of OEG's proposal effectively rebundles default

generation service pricing with the rates for the Companies' non-competitive services. Needless

to say, that takes default generation service pricing in the opposite direction from where S.B. 3

intended.

OEG's EGCR rider proposal must be rejected. First, it is incompatible with S.B. 3 for the

reasons provided above. Second, it does not further the development of competition or provide

financial stability to the Companies.

3. OCC's Arguments in Opposition to the Fixed Annual Generation
Price Increases Are Not Persuasive.

OCC's arguments against the Companies' proposals in Section 2 of the Plan are very

inconsistent. On the one hand, OCC contends that the Companies should not be petmitted to

implement the annual fixed generation price increases because they have not supported the prices

with a traditional cost-of-service analysis. (OCC Brief, pp. 27-31). On the other hand, OCC

criticizes the Companies' proposal for fixed increases as violating §4928.38, Ohio Rev. Code,

which, OCC notes, leaves the Companies on their own after the MDP with regard to recovery of

their generation-related costs_ (OCC Brief, at pp. 31, 32).

This inconsistency reflects a lack of undetstanding, or a preference not to understand,

the nature of the Plan. The graduated fixed annual price increases are not based on a cost-of-
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service study, nor need or should they be.$ They are an altemative, submitted in response to the

Commission's request, to flash-cutting to market prices in January 2006. The price increases

will enable the Companies to begin recovering the costs of the enormous investments that they

are making in envimnmental facilities, but that is a different point than contending that prices

must be (or simply that they are not) cost-justified. OCC cannot have it both ways. Its argument

that the Companies will be on their own after the MDP, but must produce cost-of-service

justification for this part of the Plan, must be rejected.

OCC also makes the wholly unsupported, and unsupportable, assertion that the

Commission found in 2000 in the Companies ETP t:ases that their unbtmdled generation rates

established for the MDP were at market levels in 2000, and the Commission sbould find that

those rates will continue to be the market-based standard service offer price after the MDP.

(OCC Brief, pp. 38, 40.) OCC provides no cite to any finding in the Commission's September

28, 2000, Opinion and Order in the Companies' ETP proceeding, Case Nos. 99-1729 and 1730-

ELETP, to support its statement on brief because the Commission made no such finding.

Moreover, there is no basis for a finding today that the residually calculated generation rates

from the ETP cases now coincide with market price. If they did, the Cotnmission would have

had no need to request rate stabilization plans from the Cornpanies or any other Ohio electric

utility.

OCC's attempt to rely on the Commission's decision in the FirstEnergy companies' rate

stabilization plan proceeding that a plan for those companies should limit potential generation

° Consequently, all of the intervenor customers' complaints that the fixed price increases of Section 2 of the Plan do
not reflect all possible oRsetting cost factors (such as system sales revenues, benefits fiom joining PJM, etc.) are not
pertinent The reasonableness of the Companies' Plan is determined not on a cost-of-service basis, but on the basis
of whetber it is an alternative to an ittmtediate nash-cut to market rates in 2006 that meets the criteria that the
Commission established wben it requested electric distribution utifities to subuit mte stabilization plans.
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price increases to increases in taxes is also ntisplaced. (OCC Brief, p. 31). The Commission

specifically found in FirstEner¢y that "the requirements and characteristics of the FirstEnergy

territory mandate a plan that is specific to that area and should not be considered precedent for

other EDU plans." Case No. 03-2144-EL-ATA, Opinion and Order, p. 48 (June 4, 2004)9

C. Limits on Additional Generation Service Rate lncreases

The Companies explained in their initial brief the reasonableness of their proposal, in

Section 3 of the Plan, to limit their ability to seek additional generation price increases during the

Stabilization Period above the fixed annual increases that Section 2 provides. The customer

intervenors' objections to this proposal include such criticisms as, the Companies don't plan to

ask for them (OEG Brief, p. 8; OCC Brief, p. 42), the Companies "won't need them to maintain

financial stability" (OEG Brief, p. 8), the additional increases "do not result from changes in

market prices and thus are not market based" (OCC Brief, p. 43), and the additional increases

might result in the Companies' recovering the same environmental costs twice. (OCC Briet

p•'14)-

The fact that the Companies' current expectation is that they wilI not seek the additional

increases that Section 3 would permit them to request is not a valid reason for denying them any

opportunity of doing so. The reason for the provision is to manage the risk the Companies face

relative to the levels of the fixed annual percentage price increases they included in their Plan.

The additional increases that Section 3 would allow them to request allows the Companies a

reasonable means for managing the risk that the fixed increases will not be adequate.

9 If the intervenors had proposed that the Companies be permitted to charge FirstEnergy's generation prices, the
Companies could understand a proposat to consider incorpornting into their Plan rarious Cominission-imposed
restrictions feom the FirstEnergy case.
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OEG's argument that, based on OEG's forecasted returns for the Companies, they won't

need the additional, albeit limited, increases that Section 3 would pennit them to request and,

consequently, they should have no right to make the request, is puzzling. The question of

whether the additional increases are necessary to allow the Companies to recover certain costs is

one that, by definition, cannot be answered with contplete certainty until 2006-2008. And, as

demonstrated in the Companies' initial brief (at pp. 31-35), that question cannot be answered

based on OEG's cutrent forecasts of the Companies' earned returns in 2008 because those

projections are so fundamentally flawed that they are useless for any purpose.

OCC's argument that the additional Section 3 increases would not be market-based and,

thus, must be rejected ntisses the point of this case, yet again. 7Le purpose is to provide an

alternative to inmtediately beginning to charge market prices for SSO generation service in

January 2006. The Companies are willing to implement graduated increases beginning in

January 2006 that move their prices toward market levels, in lieu of flash-cutting to fall market

prices. Their cooperation should not be rewarded by stripping them of any opportunity to protect

themselves from cost increases of the types they have identified in Section 3.

OCC's argument that the Commission won't be able to determine whether a Section 3

request asks for recovery of costs already addressed by the Section 2 fixed increases, and the

argument that the Plan does not describe in adequate detail the procedure for reviewing and

approving Section 3 increases is, as noted previously, just a vote of no confidence in the

Commission and its StalT It is not an argument that supports depriving the Companies of the

opportunity, without regard to future circumstances, to further adjust their generation prices

during 2006-2008_
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The Companies proposal in Section 3 for authority to request additional limited

generation price increases during the Stabilization Period is reasooable and should be approved.

D. RTO Cost Recovery

It is unclear why OCC claims that this section of the Plan violates the ETP settlement and

Ohio law. (OCC Brief, p. 44). To the extent OCC believes that the Companies are proposing to

pass along rates and charges that have not been approved by FERC, it is mistaken. The cost

recovery the Companies could pursue under this section would reflect applicable FERC-

apuroved charges or rates reiated to open access transmission, net congestion and ancillary

services or related to FERC-approved charges including RTO administrative charges,

amottization of RTO start-up costs and/or charges for recovery of lost transmission revenues. if

the FERC approves any or all of these rates or charges, there would be no basis for this

Commission to disallow their recovery by the Companies.

E. Recovery of Regulatory Assets

OCC objects to the Companies' proposals in this section of the Plan on two bases. First,

OCC contends that the Commission should reconsider the regulatory transition charges (RTC)

authorized for the Companies in the ETP proceeding. The Contpanies will address this issue in

Part II L (Effect of the Plan) of this brief

The remainder of OCC's argument hinges on the notion that "the Companies accepted

the risk of increases to their distribution costs during the period of the distribution rate freeze. If

the Companies are able to defer costs with carrying charges during the periods of a rate &eeze

for recovery after the rate freeze periods end, the rate freezes are meaningless." (OCC Brief,

p. 51). There are several responses.
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The costs at issue are associated with Customer Choice Implementation, Customer

Education, the ETP filing and the filing of this proceeding None of these costs would be

incurred, but for the advent of Customer Choice for generation. All of these costs (except for

those associated with this proceeding) are the subject of the ETP settlement (OCC Ex. 1, p. 4), in

which it is agreed that recovery would be achieved in futrua distn`bupon rates. The only risk

associated with recovering these costs was that the costs "will be subject to review by the

Connnission." (Id.). Nothing has changed in that regard. The distribution rate freeze agreed to

in the ETP settlement is not rendered meaningless by the Companies' proposal in this case.

Other arguments intimated at by OCC focused on the continuing deferral of these costs

after the MDP. OCC does not pursue this issue in its initial brief. If OCC raises the point in its

reply brief, the Commission sbould refer to the Companies' initial brief at pages 42-44 for their

discussion of that question.

Finally, a reply to OCC on this point would be incomplete without pointing out OCC's

inconsistent view of the world. OCC asserts that the Companies accepted certain risks in the

ETP settlement and they should now be required to live with that decision. On the other hand,

OCC is quick to say that it needs relief from the major underlying premise of the ETP settlement

- the flash-cut to market-based prices. OCC would have the Commission hold the Companies to

the terms of the ETP settlement, and also hold the generation prices in 2006-2008 at their present

low level, unless there is a basis for lowering the prices even further. OCC's skewed positions

must be rejected.
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F. Accounting Authority

The Companies have replied to arguments and comments n;garding the specific

accounting authority they have requested in Section 6 of their Plan earlier in this brief, primarily

in Part 11 A, Distribution Service.

G. Shopping Inceotives

OCC objects to the Companies' sbopping incentive proposals on the basis of its "Yake

back" argument. (OCC Brief, pp. 52-54). Once again, OCC refuses to agree with any change to

what was anticipated for the post-MDP except that generation prices should continue to be

artificially depressed. Once again, OCC does not address the merits of the Companies' specific

proposal (in this instance, conceming the shopping incentive). Once again, OCC does not offer

any alternative.

GMEC's focus on shopping incentives is not on the question of what should happen to

unused shopping incentives. That is where GMEC misses the mark. The Companies' shopping

incentive proposal is not composed of two stand-alone pieces. The offer to extend the CSP

shopping incentive is tied to the change in treatment of the unused portion of the shopping

incentive. Without both, there is neither.

GMEC argues that shopping incentives must be created to achieve 20% load switching

for alt customer classes. (GMEC Brief, p. 9). At the same time, however, it recognizes that

`9ncentives aside, the fundamental obstacle to shopping is that the Applicants' proposed rates are

not market-based so that is a primary change that must be made.°' (Id at 10).10

GMEC misconstrues the 20% switcbing target as a°°statutory requirement" (Id) rather

than as a goal. In fact it is a goal that must be viewed in a reasonable context. Electric utilities

10 To be clear, GMEC states that the rates proposed in the Plan "are primafacie below market" (!d. at 8).
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with low-oost generation will have fewer customers switch than will electric utilities with higher-

cost generation. This is exactly the experience in Ohio. It is perverse to contend that companies

which historically have provided their customers with low-cost generation now have to pay their

customers more money to switch than the higher-cost companies might need to pay their

customers to switch.

The Companies' customers have not switched to a CRES provider because customers

continue to enjoy low-cost generation setvice. CRES providers are not competing in the

Companies' service areas because they cannot meet, let alone beat, the Companies' generation

prices. The shopping incentive provided in the ETP settlement to induce customers to switch

will be continued under the Plan. GMEC's proposal for shopping incentives large enough to

guarantee 20% switching levels is not required by law and makes no sense when even GMEC

recognizes that the primary obstacle to shopping is the Companies' current generation rates. The

Companies' shopping incentive proposal is reasonable, particularly in tandem with the

generation price increases proposed by the Companies, and should be adopted by the

Commission.

H. Fature Proceedings

OCC objects to the Companies' proposal for a future pnoceeding in whicb the

Commission could examine a wide range of alternative approaches to the manner in which

electric generation service should be provided to the Companies' customers after the conclusion

of the Plan. (0CC Brief, pp. 54-56). Inasmuch as the Staff already has begun looking at this

important question, there does not seem to be much to argue about.

Two points should, however, be noted. First, OCC asserts that the "policy of retail

competition contained in S.B.3 [should be given] a reasonable period of time in which to work."
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(Id. at 56). While individuals might have varying opinions regarding whether five years, eight

years or some other time period is a reasonable period of time, the stakeholders, colleetively,

cannot afford the consequences of waiting too long befora concluding that the fuhtre structure

needs to be defined Whether the direction comes in the fotm of tinkering or massive overltaul

is the question we need to be promptly addressing.

The second point concerns OCC's assertion that the Staff did not agree with the

Companies' proposai as far as the timeliness or the process. As noted in the Introduction to this

brief, OCC grossly mischaracterizes the Staff's testimony.

Finally, GMEC's approach to this issue seems to be that we all should stick our heads in

the sand and plow ahead with implementing S.B.3. (GMEC Brief, p. 22). This whole case is

focused on the Companies' proposal for implementing 5.B.3 in a nianner which provides

protection for customers and the Coinpanies, as well as opportunities for CBES providers such as

GMEC_ The idea of giving no thought to the future and the interests of these stakeholders makes

no sense. The Commission should adopt the Companies' proposal in this regard as part of the

overall approval of the Plan.

1. Functional Separation

GMEC, Marketers/Suppliers and PSEG each oppose the Companies' proposal to remain

functionally separated. (GMEC Brief, pp. 20, 21; Marketers/Suppliers Brief, pp. 12-14; PSEG

Brief, pp. 7, 8). Their arguments revolve around their interpretation of § 4928.17(A), Ohio Rev_

Code. That provision provides, in part, that no electric utility shall engage in Ohio, directly or

through an affiliate in the business of supplying a noneompetitive retail electric service and

supplying a competitive retail electric service unless it implernents and operates under a

corporate separation plan that, among other things, requires that the competitive service be
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provided through a fully separated affiliate. § 4928.17(C), Ohio Rev. Code, provides that the

Commission can authorize functional separation for an interim period. In fact, just this week the

Commission ruled that structurat separation is not mandated by statute at the end of the Market

Development Period. (]n re: The Commission's Review of Chanier 4901:1-20. Ohio

Administrative Code. Finding and Order dated July 28, 2004, p. 6).

Since the Companies do not have an affiliated CRES provider (AEP Ex. 2, pp. 25, 26),

and are not themselves in the business of providing a competitive retail electric service, the

portion of § 4928.17(A), Ohio Rev. Code, at issue in this case does not apply to the Companies.

Even ifthat statute did apply in these circumstances the Contmission's discretion to permit

functional separation should be exercised for the reasons discussed in the Companies' initial

brief.

The Companies, although they each are an "electric utility" as that term is defined in

§ 4928.01(A)(11), Ohio Rev. Code, are not engaged in the business of supplying a competitive

retail electric service. Instead, as part of their responsibilities of being engaged in the business of

supplying a noncompetitive retail electric service, i.e., distribution service, they are required to

provide during the market development period "generation service priced in accordance with the

schedule containing the utility's unbundled generation service component." (§ 492838(D), Ohio

Rev. Code). After the market development period, § 4928.14(A) and (B), Ohio Rev. Code,

continue the provider of last resort obligation that the provider of distnbution service has to

provide competitive retail electric service `5ncluding a finn supply of electric generation

service:'

The Companies' fulfillment of the statutorily imposed obligation to sell generation

service as part of the distribution function, can hardly be considered, for the purpose of
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§ 4928.17, Ohio Rev. Code, as being engaged in the retail generation business. During the

market development period their prices are set by state law. They are not pemiitted to compete

against CRFS providers certified pursuant to § 4928.08(B), Ohio Rev. Code. After the market

development period they still fnlfill the provider of last resort role and must provide generation

service to customers within their certified distribution service territory who return to the

Companies "until the customer chooses an altemative supplier." (§ 4928.14(C), Ohio Rev.

Code). CRES providers certified pursuant to § 4928.08(B), Ohio Rev. Code, have no such

obligation.

There are other provisions of Chapter 4928, Ohio Rev. Code, that support the

Companies' position that, for the purpose of § 4928.17, Ohio Rev. Code, they are not engaged in

the business of supplying competitive retail electric service. § 4928.08(B), Ohio Rev. Code,

prohibits the provision of such competitive services to a consumer in Ohio without first being

certified by the Commission. The Conunission's certification rules never have been applied to

the Companies or, to the Companies' knowledge, to any other electric utility that supplies a

competitive retail electric service only as the provider of last resort. If the Companies were

engaged in the business of supplying a competitive retail electric service, they would have been

certified under this statute. In fact, § 4901:1 24-02(A), Ohio Admin. Code, states that the

Comtnission's certification rules apply to only an electric utility and electric services conipany

"which intends to offer or provide a CRES to consumers...." Since the electric distribution

utilities are required to fulfill the role of provider of last resort and the scope of the certification

rules does not include those companies who provide competitive retail electric service only in

fulfilhnent of that obligation, it is clear that the Commission does not treat those companies as

being engaged in the business of providing competitive retail electric service.
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Another statute to consider is § 4928.17(E), Ohio Rev. Code. That section provides that

an electric utility nay divest itself of generating assets at anytime without Commission approval.

If fiill corporate separation were required of an electric utility simply because it fulfilled the

provider of last resort obligation, divestiture of generating assets would not be discretionary, as it

is under this provision. The contention that the Companies are required to implement fiill

corporate separation, with the generating assets no longer owned by the electric utihty, flies in

the face of the discretion to divest such assets which is apparent in this provision.

OCC also addresses the functional separation issue in its brief. (OCC Briet pp. 56-58).

It appears from OCC's argurnent that the basis of its opposition to the Companies' proposal to

remain functionally separated relates to its concerns over what it charaderizes as undue

preferances or advantages arising from the defen-als proposed in Section 6 of the Plan. In this

regard there sbould be no concern with the RTO deferral since that is not providing any

preference or advantage to the generation portions of the Companies' businesses. To the extent

the generation-related carrying cost deferrals which are to be collected through a distribution

rider create a preference or advantage, it would not rise to the level of'Sutdue." This is

particularly true in the context of the ETP-anthorized generation-related Regulatory Transition

Charges and Customer Choice iniplementation costs which will be collected as part of the

Companies' distribution rates.

Finally, it should be noted that IEU supports the Companies' fiutctional separation

proposal. (IEU Brief, pp. 45, 46). While the Companies and IEU might rely on different reasons

to maintain fnnetional separation, the result is the same. The Companies' proposaf is reasonable

and should be adopted as part of the P1an_
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J. Participation in Competitive Bidding Process

IEU again is on point when it says, "To the extent that the Companies wish to snbniit bids

to serve customers in the service areas of other EDU's they seem to be free to do so now under

Ohio law...... (IEU Brief, p. 46). GMEC, however, contends that the Comntission should deny

this aspect of the Companies' Plan because they are prohibited "iiom supplying noncompetitive

retail electric service and competitive retail electric service...... (GMEC Brief, pp. 21,22),

emphasis added. The point GMEC misses is that the Commission's orders in the proceeding

adopting the competitive bid process rules indicate that the bid is a wholesale transaction since

the customers served pursuant to the bid would remain customers of the electric distribution

utility rather than be customers of the winning bidder(s). Case No. 01-2164EL-ORD, Finding

and Order, p. 8(15h), December 17, 2003 and Entry on Rehearing, p. 3, February 4, 2004.

Further, as the Commission pointed out in its Finding and Order, "Section 4928.14, Revised

Code ... provides that no generation supplier shall be prohibited from participating in the

bidding process." (p. 9, ¶5j).

K Minimum Stay

OCC still promotes a statewide uniform altemative to the niinimum stay. (OCC Brie1;

p. 60). While statewide uniformity may be preferable in some contexts, it has proven to be an

elusive goal regarding minimum stay provisions. Ohio's electric utilities are not structured the

same, their rates are not the same and their computerized billing systems are not the same.

One of the Conunission's objectives for rate stabilization plans is to fiuther competitive

market development. The Plan is designed to contribute to fulfillment of that objective.

Therefore, iniplementation of a minimum stay provision beginning January 1, 2006 is
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appropriate and should not be held hostage to a process which simply has not produced any

results.

Marketers/Suppliers would have the Commission revive the minimum stay provision

that was included in the ETP settlement. See OCC Ex. 1, pp. 7, 8. (MarketerslSuppliers Brief,

p. 15). The MarketetslSuppliers did not present any testimony to support this position.

Supporting testimony would have been particularly useful given that the Commission rejected

that provision of the ETP settlement. (Case Nos. 99-1729-EL-ETP, 99-1730-EL-E1P, Opinion

and Order, pp. 28, 29, September 28, 2000). There is no basis in the record for the Commission

to now embrace that portion of the ETP setttement.

IEU argues that the Commission should take no action in this case "to alter minimum

stay requirements that are presently in effect." (IEU Brief, p. 46). The Companies' point is that

there are no sucb requirements presentty in effect for residential and small commercial

customers. That is why the Commission should appruve the mininrum stay proposal as part of

the Plan.

L. Etfect of Plan

17te Companies' Plan explained the relationship between the Plan and the ETP

settlement. Provisions of the ETP settlement will remain in effect unless cbanged in the Plan.

Any changes to the ETP settlement proposed by the Companies were identified and supported

with evidence in the record.

In contrast with this approach, several intervenors have argued that every aspect of the

ETP settlement should be subject to modification. They have not offered, however, a shred of

evidence setting forth the specifics of any particular modification let alone supporting such

modifications. In other instances, the intervenors' briefs raise issues which stand apart from the
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ETP settlement, but wbich relate generally, if at all, to Customer Choice. Again, these issues

were not introduced into the record by evidence, let alone supported by evidence. The

Companies address this potpourri of issues as best they ean, given the lack of evidence to even

explain what some of these issues are.

GMEC taises the issue of the Companies' creditworthiness standards. (GMEC Brief,

p. 19). The Companies do not intend to change these standards as a result of the Plan. (GMEC

Ex. 5, Discovery Request 11, First Set). Nonetheless, GMEC wants the Commission to order

"that security standards not be toughened from the MDP to the RSP." (GMEC Brief, p. 19)_

There is no evidence in the record concerning the Companies' eurfent credit standards and how

they are applied. The Comniission has no basis to make any ruling in this case concermng those

standards. If GMEC thought this issue had relevance to the Companies' Plan it should have

presented some evidence conceming these standards. It did not do so and its argument should be

rejected.

GMEC also discusses switching fees, market support generation, a voltmtary enrolhnent

process and partial payments priority_ (Id at 11-15). GMEC does not include a single citation to

the record concerning the Companies' switching fees; 1 the concepts of market sttpport

generationt2 and a voluntary enrollment process13 or the effect of the partial payments priority set

out in § 4901:1-10-33(H), Ohio Admin. Code."16 The only thing we can glean from GMEC's

" GMEC quotes corrent switching fees from the Companies' tariffs, whicb are not in the record. GMEC did not ask
that administtative notice be taken of these tariff provisions.

'Z There is no explanation of how such a program would work and whetber it is suitable for the circumstances of the
Companies and their customers.

" 7he vohmtary enrollment process is described by GMEC as providing'customers an opporthmity to choose any
certlfied generation supplier." (Id. at 12). GMEC should know that the Plan alreatly provides [hat opportanity by
maldng the generation purchase, and therefore, the generation price iocreases, entirely bypassable.

14 As to this point, GMEC simply reargues the points considered and rejected in the Commission's rulemaking.
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arguments is that the Companies should put up money and/or services so as to make it less

expensive for GMEC to compete. The Commission should reject GMEC's argtunents

conceming these matters.

GMEC also contends that the Companies' shopping credits should be set at market prices

to substitute for the Companies' genemtion rates "that are below market." (GMEC Brief, p. 11).

GMEC does not include a single citation to the record that would identify the Companies'

existing shopping credits and how much it would cost the Companies to use the market price of

generation as the shopping credit, instead of using the Companies' generation price 1S Further,

GMEC's reliance on the Commission's decision in In re Continuation of the Rate Freeze and

Extension of the Market Development Period for the Dayton Power and Light Company, Case

No. 02-2779-EL-ATA, et aL does not further its argument. The "more substantial increase" to

the shopping credit to which GMEC refers in that case equaled "total generation costs less an

amount equivalent to the RTC [i.e., regulatory ttansition cbarge] and twenty-five percent of the

CTC [i.e., competitive transition charge]...." (Opinion and Order, p. 25). That equation

produces the Companies' current shopping credit of "little g" because the Companies do not

have a CTC.

For its part, OCC contends that the Commission should "revisit other items of the ETP

Stipulation, including the appropriate level of RTCs." (OCC Brief, p. 47). OCC particularly

focuses its attention on OP's RTCs.16 When OCC asserts that the Commission awarded OP $425

's As a nutter of c)arification, the shopping incentive and shopping credit are distinet coucepts. T6e former is an
amount of money credited to switching customers to induce them to switch to a CRPS provider. The latter is a
credit given to switching customers in recognition of the electric disntbution utility not supplying the generation (or
ttans®ssion) to those customers who have switched. For the Companies, the generation portion of the shopping
credit equals the "litde g" for customers.

's OCC's interest in this issue s[ems from its unusual notion that if OP sold its affiliate mines, the mines may no
longer cepresent any liab8ity to OP. The Commission need not be concerned with OCC's theories unless it believes
a purchasaer of the mines woutd pay OP fa the"privilege of assuming OP's investment/shutdown liabilities.
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million in RTCs it fails to point out that only one-third of that amount was in "new money." The

remainder was deemed to be collected in OP's unbundled generation rate. In other words,

customers did not pay an incremental $286 million (the amount being amortized in the first five

'}+ears per Attachment 1, page 2 of 2 of the ETP settlement - OCC Ex. t) of the $425 milfion

amounts.n

Even putting aside OCC's exaggerated characterization of the "$425 million award"

received by OP, OCC's idea of revisiting the items of the ETP settlement not modified by the

Plan must be rejected. As the Companies have frequently noted, their Plan is a voluntary

submission prepared and filed in response to the Commission's request. The consequence of

making such a filing must not be a reexamination of the Companies RTCs. If the Companies'

recovery of the RTCs in the post-MDP turns out to be at rislt, the Companies would need to seek

fixed generation increases sufficiently higher to offset any lost RTCs.

The Companies made this filing in a good faith effort to protect customers from the flash-

cut to market based generation prices. That gesture should not be met with proposals to further

cut the Companies revenues. Faced with that alternative, the Companies would be forced to

withdraw the Plan and proceed with the ETP settlement, including the flash-cut to market-based

prices.

IEU contends that this proceeding involves'4vide-ranging issues." (IEU Brief, p. 1). As

if to prove its point, IEU raises issues far beyond any reasonable range of relevance. It roils

about the long history of the Companies' efforts (as part of the AEP System) to join an RTO (Id.

at 12-14), wash trades (Itl. at 32-35), market power (Id at 35-38) and any other pejorative term

in its boiler plate for pleadings.

'7 The sazne analysis can be made concemmg CSP's RTC.
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IEU's discussion of the Companies' RTO history leaves the Companies to wonder

whether IEU really has withdrawn its support for the complaint it filed with two other parties in

Case No. 02-1586-EL-CSS. In any event, it is well known to the Commission that the

Companies have pursued RTO membersluip through a continuous and good-faith effort. For

those that need reminding of the true history of this issue, such as IEU, the Companies

incorporate into this brief their Motion to Dismiss and the Answer to the complaint case which

were filed on July 17, 2002.1s

Regarding "wash trades," IEU offers no testimony to support the cloud of suspicion it

casts over the Companies; nor could IEU have produced such evidence. The fact is there has

been no finding that the Companies (or the AEP System) have engaged in such improper

conduct. IEU's referenca to market power is equally misleading. The FERC's 2001 SMA

(Supply Margin Assessment) order has not resulted in a final conclusion conceming the tnarket

power issue. In fact, the FERC this year dropped its SMA test in favor of a new test. The

Companies will be making their filing at FERC by August 9, 2004 regarding whether this new

test results in a market power conclusion.

The only point to be made of all this is that IEU's tactic of raising "unsavory practices"

(Id at 31) amounts to nothing more than trial-by-innuendo. IEU is short on arguments that

attack the merits of the Companies' Plan and so it attacks the Companies instead. IEU's

approach, while perhaps self-gratifying, adds nothing for the Commission's consideration.

III. GREEN MOUNTAIN'S ANTTTRUST ISSUE

At the end of its brief - which it used both as a fonun for re-waging battles lost in earlier

Commission rule malongs and as a method of delivering its regulatory ransom note, listing

demands the Commission must meet if it wants GMEC to participate in the Companies'

te T'be Motion to Disntiss, wLich was prenusad on jmisdictional grounds, was denied.
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markets - GMEC advises the Commission that it should enter a Snding that any action taken by

the Commission in this matter does not constitute state action. GMEC alleges that this matter is

the antithesis of a situation in which state action should apply. Wh'tle the Companies have not

specifically requested that the Conunission make a state action finding in this case - and while

they are in no way suggesting or conceding that their Plan contains anti-competitive provisions -

the Companies do assert that, contrary to Green Mountain's claim, this matter contains precisely

the set of circumstances that causes state action to attach to the Commission's decision.

The authority cited by GMEC in support of its claim is Federal Trade Commission v.

Ticor TrBe Insurance Company, etal, 504 U.S. 621 (1992) This case conSrmed the

two-pronged test for antittust immunity found in California Retail Liquor Dealers Assn. v.

Midcaf Aluminum, Inc. 445 U.S. 97 (1980) ("Midcal"). Specifically, the Court confirmed that

there is a basis for providing antitiust inununity to a party if the state (i) has articulated a clear

and afftrmative policy to allow the anticompetitive conduct and (ii) the state provides active

supervision of anticompetitive conduct undertaken by private actors. (Ticor at 631).

The first prong of the test is clearly met in the instant case. The Plan filed by the

Contpanies is the direct result of at least two Commission orders. In In re Continuation of the

Rate Freeze and Extension of the Market Development Period for the Dayton Power and Light

Company, Case No. 02-2779-EL-ATA, et a1. Opinion and Order (p. 29) dated September 2,

2003 the Commics;on encouraged electric utilities to consider plans for a rate stabilization period

if competitive electric markets have not fitlly developed in their service territory by the end of

their MDP. Three weeks later, in In re: FirstEnergy Corp., Case No. 03-1461-EL-UNC, the

Commission issued an Entry dated September 23, 2003 in which it encouraged the filing of rate

stabilization plans "which balance three objectives: rate cerfainty, fmancial stability for the
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electric distribution utilities and fwtber competitive market development." (Entry, pp. 4, 5).

The Mideal test requires that the regulatory scheme at issue be articulated as a clear and

affirmative policy_ (Ticor at 631). The pronouncements made in DP&L and FirstEnergy leave

little doubt as to the regulatory policy being pursued by the Commission with respect to its desire

for next steps following the end of the MDP.

The second prong of the test requires active state supervision. As the Court in Ticor

noted, "[T]he active supervision prong of the Mtdcal test requires that state officials have and

exercise power to review particular anticompetitive acts of private parties and disapprove those

that fail to accord with st.ate policy." (Ticor at 634). In other words, the second prong of the test

is met to the extent the state has "...exercised sufficient independent judgment and control so

that the details of the rates or prices have been established as a product of deliberate state

intervention and not simply by agreement among private parties." (Id.)

Once the Commission requested that the Companies file a Plan, interested parties were

given the opportunity to file written objections and submit pre-filed testimony. A hearing was

held, which lasted four fnll days, during which the Companies presented witnesses in support of

their Plan, which witnesses were subject to cross-exaniination by all interested parties. Public

hearings were also held in order to provide the consumers of the Companies' services an

opportunity to provide testimony regarding their thoughts on the Plan. Finally, vohmunous

briefs and reply briefs have been filed. The Commission will consider all of the information

garnered during this extended process in making its decision regarding the Companies' Plan.

Under these circumstances, it is disingenuous at best for GMEC to suggest that the Commission

has not, as required by the second prong ofMidcal, "exercised sufficient independent judgment

and control over the details" of the Plan.
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The Companies filed their Plan solely in response to the Coumiisecion's request. The

tenets of the Plan were created in accordance with the Commission's prescribed goals -

establishing rate certainty for consumers, financial stability for the electric distribution utilities

and fiuihering competitive market development. The Plan will not be put into effect unless and

until the Commission gives its approval. Moreover, certain aspects of the Plan require

additional filings to be made and Commission approval gained prior to being implemented,

giving the Commission continuing oversight of the Plan. There can be no argument that,

regarding the prices to be established as a part of the Companies' Plan, a Commission decision in

this matter will equate to state actiott

The Companies bave not specifically requested a finding of state action as a part of their

Plan nor, as stated above, do they concede that the Plan is anticompetitive in nature. However,

they assert that it would be unreasonable as well as inequitable for the Commission to request the

Companies to file a rate stabilization plan and then deny state action protection, leaving them

open to anticompetitive cJaims from GMEC and others.19 Consequently, the Companies request

that the Commission make the state action finding that is certainly warr•anted in this matter. In

the altentative, the Commission should make no statement on the issue of state action.

IV. ESTIMATED FINANCIAL IMPACT OF THE PLAN

The heading of Section XII of OCC's initial brief screams that the cost of the Companies'

Plan for residential classes is "excessive". Nowhere in the text of the section, however, does

OCC offer support for - or even repeat - that accusation. The Companies assert that no support

tB For example, see GMEC's ahreats conceraiog § 490533(B), Ohio Rev. Code, at page 17 of its brief. Clearly,
neitLer theConmvssion in requesting the filing of a rate stabilization plan, nor the Conganies in submitting a plan,
had as their purpose the destruction of cociVetition in Ohio.
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is offered for OCC's claim because the rate increases proposed by the Plan, when put into

context, do not even approach the realm of being excessive.

At page 62, OCC avers that the total cost of the Plan to residential ratepayers over the life

of the Plan will be $266 million. This number is nusleading. OCC even has chosen to load into

its figures cettain deferrals, some of which already are authorized by the ETP settlement, that

would not result in any rate impact until after 2008. Likewise, the $410 million figure offered

on page 63 of OCC's brief is misleading since it was calculated asstuning that the Companies'

would come to the Commission every year seeking - and gaining approval for - a 4% increase in

generation rates.

The fact of the matter is that the rate increase proposed in the Plan is a very stnall

percentage of the total residential revenues the Companies expect to collect over the life of the

Plan. More specifically, even using OCC's misleading $266 million value, the percent of

increase resulting fimm the Plan would represent only 5.84% of CSP's total residential revenues

and 10.50/0 of OP's residential revenues over the life of the Plan.20 PSEG approvingly points to

fixed-price contracts for POLR services that have resulted fivm competitive solicitations

conducted injurisdictions such as Maryland. It goes on to state that under such contracts "the

risks associated with the vast majority of what will be treated as pass-tlunughs to energy

consumers under the RSP rests squarely with the supplier and not with consumers." (PSEG

Brief, pp. 6, 7). That may be, but at what costs? Press reports regarding the Maryland

solicitation indicated that residential customers can expect a 25% increase in prices for electricity

and 15% overalt increase in their bill this year!

20 These percentages are calculated based on the 2006-2008 estimated GWh and regulatory asset nacLarges found
in the ETP settlement (OCC Ex. 1. Attachment 1) and the residential realizations fouud in AEP Ex. 5, DMR Exhibit
3.
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Like OCC, OEG makes claims regarding the revenues that would result from the Plan,

suggesting that a total of $t.17 billion would be raised. This number is also misleading_ Similar

to OCC's calculations, OEG includes in this number amounts that would be collected even

without the Plan, such as the transmission rate increases in 2006 for ongoing RTO costs that

Section 4 of the Plan describes. Again, like OCC, OEG's figure includes the maximum amounts

that the Companies may request as additional genetation price increases under Section 3 of the

Plan, which must, of coutse, be requested and approved in a future proceeding Finally, OEG

sums up all revenues - those resulting frorn approval of the Plan, those that might be requested

under Section 3, but must be approved in a fnture proceeding, and those that would result even

without the Plan - over the three-year period, instead of calculating an annual average revenue

requirement. A more accurate description of the Plan's impact would be that it will produce on

average a combined total of $229 million per year of additional revenue for both Companies.

OEG's reasoning is clearly flawed. Its number has no basis in fact and must, therefore, be

rejected.

With respect to the actual rates to be charged as a part of the Plan, OCC agrees (as have

the other parties who have addressed the yuestion) that the introduction of market rates will

translate into generation rate increases for consinners.21 5ince the Companies currently have

among the lowest generation rates in the state, even with the fixed increases proposed in the

Plan, the Companies' generation rates will continue to be among the lowest avaitable.n

z' As the Companies pointed otk in their initial briet; OCC's News Release issued February 6, 2004 discussing
FitstEner,gy's rate stabilization plan proclaimed OCC's beliefthat "It is essential that protections be put into place to
protect custonws from rate incteases begiuning in 2006. Othecwise, due to the slow development of competition,
customecs will likely see prices increase dcamatically once the generation rate cap ends. (AEP Ea. 2, ICB Exhibit 1,
p. 2 of 2).

22 If the Companies' generation prices exceed market prices during the Stabilization Period customers will be free to
bypass the Companies' entire generation price.
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Moreover, the other rate-impacting portions of the Plan, such as the deferrals for RTO

adminisuative cost and carrying costs, the shopping incentive and the urmsed shopping credit

equate to only 1.3% of pro-Plan revenues for CSP and 2.9'/o for, OP. (Companies' Initial Brief,

page 3 of Attachments A and B). OCC, of course, objects to each of these items, but consider

this - even if the Companies did away with each of these provisions of the Plan and then

proposed a larger fixed generation rate increase (that would result in the same total increase

provided for in the Plan) the Companies' generation rates would still be among the lowest in the

state.

In sum, regarding the residentiai rate impact of the Plan, OCC continues to argue in favor

of form over substance. By its own admission, a flash-cut to market rates would result in

"dramatically" increased generation rates, yet it opposes the implementation of a rate

stabiLization plan designed to protect consumers from such a rate hike. When the Companies

discussed an early tennination of the temporary 5% discount on residential generation rates in

order to lessen the impact of the eventual rate increase customers will experience, OCC objected

stating the early termination of the temporary discount will cause customers to pay more during

the MDP. While that may be true for a short period of time, overatl, the altemative presented by

the Companies would result in customers paying a smaller overall increase in rates over the life

of the Plan. (OCC Ex. 5; Tr. III, pp. 180, 181). In this instance, as in many other arguments

proffered by OCC in this case, OCC seems willing to sacrifice the residential ratepayers at the

altar of its distorted interpretation of S.B. 3.

V. CONCLUSION

The Companies' Plan is a reasonable proposal for addressing the uncertainties of the

three-year post-MDP. Each aspect of the Plan is supported by record evidence. While there are
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features of the Plan with which Staff or one or more of the intervenors disagree, there should be

no disagreement that the Plan provides customers with substantial protection from the

altemative - a flash-cut to market-based generation service. If as expected, the market price for

generation service is higher than the Companies' generation rate proposals, all parties (except the

CRES providers) will appreaiate the features of the Plan If the market price drops low eaough,

customers will remain free to switch to CRES providers_ Customers cannot lose.

Customers who seem willing to roll the dice with the flash-cut to market prices are

disingenuous. They really want the Companies' current low generation rates to remain in effect

through 2008, unless some lower price can be justified. They want the market, but only if the

Conunission acts as their shield against reality. 17tose customers' arguments must be rejected.

71te Companies' Plan represents a reasonable balancing of stakeholder interests and the

objectives identified by the Commission for the filing of rate stabilization plans. The Plan

should be approved without modification.

RespectfidJy,ubmitted,

`o=-- V- 6,

Marvin I. lt"esnilc, Trial Attorney (614) 716-1606
Sandra K. Williams (614) 716-2037
American Electric Power Service Corporation
I Riverside Plaza, 29' Floor
Columbus, Ohio 43215
Fax: (614) 716-2950
Email: miresm'kkr3AEP.com
Email: svnluams@ .com

Daniel R Conway
Porter, Wright, Moms & Arthur LLP
41 S. High Street
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of a
Post Market Developnient Period Rate
Stabilization Plan.

Case No. 04-169-EL-UNC

INDUSTRIAL ENERGY USERS-OHIO'S
POST HEARING BRIEF .

-- July 13, 2004 =

1. INTRODUCTION

The evidentiary record in this proceeding was completed on June 14, 2004

subject to the completion of pubtic hearings in Columbus and Canton, Ohio. In

accordance with the schedule established by Attorney Examiner Petrucci, the Industrial

Energy Users-Ohio (°IEU-Ohio") submits its Post Hearing Brief for consideration by the

Public Utilities Commission of Ohio ("Commission").

This proceeding involves wide-ranging issues related to the implementation of

Ohio's electric restructuring legislation which is, for the most part, codified in Chapter

4928, Revised Code. The proceeding was initiated by Columbus Southern Power

Company's and Ohio Power Company's (collectively referred to as °Companies" or

"AEP") application to establish a rate stabilization plan ("RSP") to be effective after the

end of the market development period ("MDP"), and to secure accounting authorizations

required to create new regulatory assets.
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Resolution of the issues raised in these proceedings will affect the price, service

terms and conditions, and the availability of electric service for customers within the

Companies' service territories. Resolution of these issues will also reflect the

Commission's policy and other judgments on the actions that are required to manage

the transition initiated by Ohio's electric restructuring legislation_

On September 2, 2003, the Commission issued an Entry encouraging electric

distribution utilities ("EDUs") to file plans that would stabilize rates for Ohio consumers

and avoid the rate uncertainty that could result from subjecting customers to "market-

based" rates on January 1, 2006 (after the end of the MDP). The Commission observed

that this action was necessary in light of the slower than expected pace of the

development of a competitive retail electric market in Ohio. See In the Matter of the

Continuation of the Rate Freeze and Extension of the Market Development Period for

The Dayton Power & Light Company, Case Nos. 02-2779-EL-ATA, et al., Opinion and

Order (September 2, 2003). The Commission also specifically encouraged the

Companies to "consider and develop plans for 2005 and beyond, which balance three

objectives: rate certainty, financial stability for the electric distribution utilities and further

compeBtive market development." IIn the Matter of FirstEnergy Corp. on L3ehalf of Ohio

Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison

Company for Approval of Tariff Adjustments, Case No. 03-1461 -EL-U NC, Entry at 4-5

(September 23, 2003).

' AEP agrees that that difficult part of this proceeding is finding the appropriate balance between these
sometimes competing objectives. Tr. Vol. I at 51-52.
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The Companies filed an application in these proceedings on February 9, 2004.

On March 11, 2004, the Commission established a procedural schedule to address the

Companies' proposals and the schedule was subsequently modified at the request of

some parties. On June 8, 2004, the hearing in this proceeding began. Unlike other rate

stabilization proceedings before the Commission, this proceeding does not require the

Commission to consider proposals presented in the form of a stipulation and

recommendation.

IEU-Ohio has actively supported the rate stabilization approach and encourages

the Commission to adopt a rate stabilization approach in this proceeding. For reasons

explained below, however, IEU-Ohio objects to the rate stabilization plan advanced by

the Companies. This Post Hearing Brief is focused on that part of the Companies'

proposal which, if approved, would cause the Companies' rates and charges to increase

automatically during the period commencing January 1. 2006 and ending December 31,

2008.2

AEP's automatic rate increases would (as explained below) provide AEP with the

opportunity to collect $527,000,000 based on the view that AEP's current rates are

below market in addition to the $702,445,0003 Transition Cost collection opportunity

2 As explained below, the automatic rate increase will produce extra revenue for AEP, accumulating to
$527,000,000 over the three-year rate stabilization period, assuming the sales level projected by AEP for
2005 does not change.

'$702,445,000 is the total Transition Costs authorized for collection during the MDP and after the MDP.
During the MDP, the Commission authorized collection of Transition Costs totaling $191,156,000 and
$425,230,000 for Columbus Southem Power Company and Ohio Power Company, respectively. After
the MDP, the Commission authorized collection of Transition Costs totaling $40,526,000 and $45,533,000
for Columbus Southern Power Company and Ohio Power Company, respectively. In the Matter of the
Applications of Cotumbus Southern Power Company and Ohio Power Company, Case Nos.
99-1729-EL-ETP and 99-1730-EL-ETP, Opinion and Order at 11 (Septenlber 28, 2000).
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granted by the Commission based on the view that AEP's current rates were above

market.

IEU-Ohio's failure to address other proposals and the contested issues arising

from such proposals should not be construed as a concession by lEU-Ohio that such

proposals are just and reasonable.

II. SUMMARY OF tEU-OHIO's POSITION ON AUTOMATIC RATE INCREASES

There are just two parties (the Staff and AEP) in this contested proceeding that

urge the Commission to approve, as part of a rate stabilization plan, automatic and

substantial increases in prices (7% per year for Ohio Power customers and 3% per year

for Columbus Southern customers) applicable to standard offer generation service to be

effective January 1, 2006 through December 31, 2008. They also recommend that

once the schedule for escalating prices is set, there should be no opportunity to alter,

modify or test the results to make sure that they are aligned with the public interest.

AEP Exhibit 2 at 25; Tr. Vol. IV at 220.

The justification offered to secure the Commission's approval of the automatic

increases are shallow, without any quantitative support and are put in play as pieces

parts without instructions to show how they might be assembled to produce a properly

balanced outcome. For example, Staff did not consider the effect of the automatic

increases on the Companies' financial condition - one element of the Commission's

RSP balancing test. Tr. Vol. IV at 111. The totality of the justification offered by Staff

and AEP in support of the automatic increases consists of the following conclusions:

(cts7os:) 4
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1. AEP expects to spend some $3.5 billion on environmental
compliance equipment by 2010;

2. The automatic increase put efectric prices on the °right trajectory";
and,

3. The automatic increases are bypassable.

The record demonstrates that these conclusions will not stand alone and cannot be

joined together to support the proposed automatic increases.

A. AEP's Projected Environmental Expenditures Provide No Support for
the Proposed Automatic Increases

Assuming AEP does actually spend $3.5 billion on environmental compliance

equipment, this level of capital expenditure will modestly affect AEP's electricity

production costs (moving from a current level of $.015 - $.016 per kWh to $.017 - $.018

per kWh4), much of the projected expenditures are scheduled to occur in 2008 or

thereafter (or the near the end or after the rate stabilization period) and the level of

expected capital expenditures is not large relative to the level AEP has accomp6shed

through revenues provided by current rates. IEU-Ohio Exhibit I at 26 (actual capital

expenditures in 2003 totaled $1_36 billion - 2004 projected expenditures of $1.53

billion)_

For this reason, AEP tried to distance itself (during the hearing) from its initial

reliance on environment-related cost increases to support the proposed automatic

increases.5 AEP's switch in emphasis between the theories offered to support the

automatic increases occurred when it became apparent that the increases could not be

° Tr. Vol. I at 85-86.

5 Despite AEP's off-again, on-again reliance on its projected environmental expenditures to support its
proposed rate increase, it is clear that AEP has made financial presentations that claim that the Ohio rate
stabdizatwn plan tiling is designed to recover environmental compliance investments. IEU-Ohio Exhibit 1
at 36; Tr. Vol. f at 63.
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supported by quantitafive analysis. The evidentiary record offers only very general

information on potential escalations of some jurisdictional costs,s a general indication

that other costs are declining (IEU-Ohio Exhibit 1 at 24) and a general indication that

AEP's transmission and off-system sales will grow (Tr. Vol. I at 173). AEP's expectation

is that the environmental expenditures it has projected through 2010 will not alter its

position as a low-cost producer of electricity. Tr. VoI. I at 155.

IEU-Ohio's objection to the proposed plan's automatic increases should not be

taken as a stance against any increases that are shown in the future to be warranted

through appropriate analysis- As discussed below, Monongaheta Power Co. v. Schriber

et al' requires that AEP be provided an opportunity to challenge, before the

Commission, rate levels that AEP may regard as confiscatory. Additionally, IEU-Ohio is

not opposed to the Commission's adoption of a rate stabilization plan that permits AEP

to seek and obtain such increases in rates as may be just and reasonable in view of

cost increases experienced by AEP provided that such cost increases are attributable to

jurisdictional service rendered by AEP in the 2006 through 2008 period and provided

that such cost increases are evaluated along with all jurisdictional costs and revenues.

e It is important to note that the projected cost of environmental expendiFures will be distributed to all the
operating companies within the American Electric Power system in accordance with the pool agreement.
The pool agreement operates to allocate capital costs among the various operating companies based on
certain alloca6on factors. The pool agreement will distribute responsibility for environmental expenditures
to the various operating companies. Tr- Vol. I at 58-60; Tr. Vol. II at 51. There is no information in the
record that even suggests what level of environmental expenditures might be properly attributable to the
Ohio retail juriadiction.

' Monongahela Power Co. v. Schriher et aL, Case No. C2-04084, slip op_ (S.D. Ohio May 19, 2004).
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B. tra jec•to•ry (tra jek"ta re) n., pl. - ries 1. the curved path of
something hurtling through spaces

The word trajectory means the path of an object in motion. To suggest, as the

Staff does in this proceeding, that the path formed by the automatic increases is a

correct path implies knowledge about the prices that would be produced by an efficient

market and ignores the downward price trajectory encouraged by AEP for purposes of

securing authority to collect Transition Costs. Of course, the Commission would not be

on the rate stabilization path if the formation of the "market" was on the "right" trajectory

and providing reliable information on the retail prices produced by an efficient market.

Based on the evidence, the only thing that can be said about the proposed automatic

increases is that they escalate the cost of electricity for customers and increase

earnings for AEP above levels required to fairly compensate AEP.

C. The Public Interest is Not Bypassable

AEP and the Staff attempt to justify the proposed automatic increases by

asserting that they can be avoided. This may be the first time in Ohio history that the

Commission has been urged to abandon any analysis of the need for the increases in

rates based on the claim that customers can fend for themselves. Neither AEP nor the

Staff explains what, if any, portion of the increases can be avoided or how the no-show

retail market will fumish a meaningful bypass opportunity. In the end, it seems as

though these parties are relying on some "if-you-bilk-them, others-will-come" theory that

is, at best, an odd way to promote the public interest.

Webster's New World pic6onary of the American Language, Second College Edifion, 1972.
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The problem with AEP's and Staffs reasoning is that it is not reasoning at all. It

assumes that the market (something that everyone concedes does not exist and will not

likely exist in the foreseeable future) will rescue customers from any evil that may come

from the unintended consequences of guessing wrong_ Staff and AEP want the

Commission to speculate about the market for purposes of setting electricity prices at

the same time they are urging the commencement of discussions to assess the ongoing

viability of Ohio's approach to electric restructuring. AEP Exhibit 2 at 24-25.

If speculation were an appropriate way to test proposals, it seems likely that any

potential "rescuers" will use the proposed schedule of automatic price increases to time

their "rescue" (wait until 2008 or after) so that their offer is compared against AEP's

highest standard offer price and the price to compare is not reduced by transition

charges. There is no evidence that indicates that there will be a meaningful avoidance

opportunity for customers and thoughtful logic suggests that the automatic increases

may actually delay entry of any enterprising entrepreneurs.

Ill. STATE OF THE MARKET

For many reasons beyond the power of the Commission or Ohio's General

Assembly, the transition from command and control regulation over generation service

to the dynamic efficiency of an effective market has been more difficulf and has taken

longer than expected when Ohio's restructuring legislation (referred to herein as "SB 3")

was enacted in 1999.9

9 Ohio's electric reslructuring legislation is largely contained in Chapter 4928, Revised Code.
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SB 3 envisioned a robust wholesale generation market and fully functional

regional transmission organizations ("RTOs") arriving during the MDP. Section

4928.12, Revised Code, expresses statutory requirements that were designed to

facilitate the formation and operation of fully functional RTOs approved by the Federal

Energy Regulatory Commission ("FERC"). However, the results so far are the same as

if these important requirements had been omitted from Ohio's restructuring plan.

Compliance with Section 4928.12, Revised Code, has not been taken up by the

Commission despite the fact that the Commission deferred, and has not yet addressed,

compliance with Section 4928.12, Revised Code, in the transition plan proceedings of

each EDU.10 Difficulties at the Federal level have undoubtedly delayed the

Commission's satisfaction of this requirement.

10 On June 27, 2002, more than two years ago now, various parties, including IEU-Ohio, filed a joint
complaint with the Commission in Case No. 02-1586-EL-CSS regarding the failure of AEP to participate
in a FERC-approved RTO as required by settlements entered into and approved in the electric transftion
plan ("ETP" or'Transition Plan") proceedings. By letter dated December 23, 2002, IEU-Ohio vrithdrew
from the complaint proceeding stafing:

IEU-Ohio has proactively participated in state and federal proceedings for the purpose of
securing the perfomiance required to enable effective competition as a suitable
replacement for traditional regulation. It is unclear where and when the Commission will
act to enforce compliance with the transmission-related obligations of Chapter 4928,
Revised Code, and their critical role in providing customers with access to reasonable
prices and reliable service. As a practical mafter, customers simply do not have the
resources to chase the resclulion of these critical issues in multiple state and federal
proceedings. The current economy has added emphasis to this pracUcal Gmitation.

By entry issued February 20, 2003, the Commission consolidated the complaint with AEP's ETP
proceeding, said that it would initiate a proceeding to address AEP's transmission plan and concluded
that there were too many unresolved issues beyond the Commission's jurisdiction to conduct a
meaningful review of ufilities' independent transmission plans.
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Furthermore, as the Commission is aware, under the current schedule, the

Midwest joint and common market [to be formed through the virtual combination of the

Midwest ISO (°MISO") and PJM Interconnect LLC ("PJM°)] has not developed as

planned. The expected integration of AEP and other EDUs into PJM has been

continually delayed as a result of a variety of reasons, including Iegislation adopted by

Virginia that claims the right to control the timing of transmission owners' integration into

an appropriate RTO. Additionally, the efforts of FERC to standardize the design of

electric markets to more effectively address reliability and price objectives have been

greeted with political outbursts that seem to suggest that government has the power to

vacate and suspend the law of physics.

These conditions sharply conflict with the vision that runs through Ohio's electric

restructuring legislation, which was designed and enacted on the assumption that the

wholesale market would be sufficiently robust and mature to provide a reliable supply

and a transparent and liquid source of reasonable prices after the MDP. AEP Exhibit 1

at 3-4; Staff Exhibit 2 at 2-7; AEP Exhibit 2 at 24.

As a result of the circumstances described above, other states have taken action

to extend the period of transition and maintain protections. For example, as recently as

March 10, 2004, the Virginia House of Delegates Committee passed a bill extending

capped electric rates through 2010.11 Virginia's effort to extend capped rates (originally

scheduled to expire no later than July 2007) has been described as a necessary step to

protect consumers in view of the failure of competition to develop as lawmakers

" S.B. 651, 2004 Sess. (Va. 2004).
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expected.12 This legislative action by the Commonwealth of Virginia affects AEP's

affiliate operating company in Virginia. Ohio's legislature has also been supportive of

plans to ensure a healthy competitive market is in place prior to removing consumer

rate protections.

The legislature gave the PUCO a tremendous amount of
supervision and management authority in SB 3, and it continues to
monitor the market as we move through the transition periods. For
example, to give competition more time to develop, the PUCO approved
an extension of the transition period for Dayton Power & Light. Consumer
advocates, regulatory officials and industry representatives worked
together to craft a new plan, agreed to by the parties, to continue the

12 The Virginia legislation extends until December 31, 2010, the rate caps currently in place for incumbent
electric utiliGes, unless the rate caps are terminated sooner by the State Corporation Commission (SCC)
upon a finding of an effectively competftive market for generation services in the service terrdory of an
incumbent utility. After January 1, 2004, the legislation permits, in some circumstances, an incumbent
electric utility to petition the SCC for approval of a one-time change in its rates. If capped rates are
continued after July 1, 2007, such an incumbent electric utility may at any time after July 1, 2007, again
petition the SCC for approval of a one-time change in its rates, except such a utility that has not retained
ownership of its generarion may petition only for a change in the nongeneration components of its capped
rates. Such incumbent utiGty is also entiged to an adjustment in its capped rates not more than once in
any 12-month period for the timely recovery of its incremental costs for transrtussion or distribution system
reliability and compliance with environmental laws to the extent such costs are prudently incurred on and
after July 1, 2004. The Virginia legislation provides for an extension of fuel costs recovery tariff provisions
(fuel factors) in effect on January 1, 2004, for any electric utility that purchases fuel for the generation of
electricity and that was, as of July 1, 1999, bound by a rate case set0ement adopted by the SCC that
extended in its application beyond January 1, 2002. The fuel factors shall remain in effect until the earlier
of (i) July 1, 2007; (ii) the termination of capped rates; or (ii) the establishment of tariff provisions as
directed by the SCC. The incumbent electric utilities that have transferred all of their generation assets to
an affitiate prior to January 1, 2002, are allowed to recover increases in purchased power costs through
fuel factor adjustments on and after July 1, 2007, and otherwise such ufilifies' capped rates may be
changed in accordance with the terms of the SCC's order approving their d'rvestiture of generation
assets.. The Virginia legislation also authorizes any large industrial or commercial customer that is
returning to its incumbent electric utility or default provider after purchasing power from a conipetitive
supplier to elect to accept market-based pricing as an altemative to being bound by the minimum stay
period (currently 12 months unless otherwise authorized) prescribed by the SCC. Customers exempted
from minimum stay periods will not thereafter be entitled to purchase retail electric energy from their
incumbent electric utilities at the capped rates unless such customers agree to satisfy any minimum stay
period then applicable. The Virginia legislation also authorizes industrial and commercial customers, as
well as aggregated customers in all rate classes, to switch to a competitive service provider without
paying a wires charge if they agree to pay market-based prices if they ever return to the incumbent
electric utility. However, the program is limited for each utility to customers totaling not more than 1.000
or eight percent of the ufiGty's prior year Virginia adjusted peak load within 18 months after the
commencement date of the wires charge exemption program. Customers who make this commitment and
obtain power from suppliers without paying wires charges are not entitled to obtain power from their
incumbent utility at its capped rates. See summary of the Virginia Acts of Assembly, S 651 available via
the Internet at http:/neg1.state va.uslogi-bin/1eop504.exe7041+sum+SB651 (last visited June 30, 2004).
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framework of a competitive market while allowing some protection to
customers. The members encourage the PUCO to continue to take
the necessary steps, whether by rule or a request for legislation, to
ensure that a healthy competitive market is in place before full
competition begins.

The Ohio House of Representatives Select Committee to Study Ohio's Energy Policy,
Report to the House of Representatives, at 3 (emphasis original), October 15, 2003
(hereinafter "Energy Report").73

On February 4, 2004, the Illinois Commerce Commission announced a series of

meetings and workshops to discuss the end of a state transition period to competitive

electricity markets at the end of 2006.1" On March 4, 2004, Wisconsin's Govemor, Jim

Doyle, announced his support of efforts by the state's electric utilities to delay by five

years the implementation of power markets overseen by MISO, saying the markets

could cost Wisconsin customers $200 million a year.

Whether intended or not, elections made periodically by AEP have increased the

uncertainty regarding the development of the wholesale electric market. As explained

by AEP witness Craig Baker during his cross-examination (Tr. Vol. I at 203-206), AEP

originally subscribed to the efforts to estabrish MISO but it Changed direction in 1997

shortly before filings were submitted to FERC for the purpose of enabling MISO as an

RTO.

After withdrawing its support of MISO, AEP's next move was to align itself with

efforts of the "Alliance Companies" to establish the Alliance Regional Transmission

"This Energy Report was created by the House Energy Policy Committee, which was formed to evaluate
the State of Ohio's current energy resources and to recommend public policy changes to ensure that
Ohio will have sufficient supplies of safe and refiable energy now and in the future.

14 Informa6on on the Illinois inifiative is available via the Internet at
httpJ/www.icc.state.il.us/edeoPost.asgx (last visited July 11, 2004)
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Organization ("ARTO").15 In response to the request of AEP and others to form ARTO,

FERC, in a series of orders, provided input regarding the steps necessary for the proper

formation and development of ARTO. Through its orders, FERC identified steps that

ARTO had taken to comply with FERC Order No. 2000,16 and also identified ARTO's

specific shortcomings relative to compliance with Order No. 2000. Following repeated

efforts to encourage the Alliance Companies to address the shortcomings identified by

FERC, on December 20, 2001, FERC determined that the proposal to form ARTO as

presented by the Alliance Companies failed to demonstrate compliance with the specific

enumerated requirements set forth in Order No. 2000.17

Following its unsuccessful effort to obtain FERC approval of ARTOte and its

participation in ARTO, AEP turned its attention to other alternatives, including joining

MISO or PJM, either as an individual transmission owner, or as part of an Independent

Transmission Company ("ITC"). AEP ultimately chose to pursue membership in PJM

15 AEP's proposal to transfer control of its transmission assets to ARTO was reviewed with disfavor by the
Indiana Utility Regulatory Commission in In the Matter of the Joint Pettion of Indiana Michigan Power
Company, Cause No. 42032 (December 17, 2001).

16 In order for an RTO to adequately address regional operational and reliability issues, FERC stated in
Order No. 2000 that, at a minimum, an RTO must satisfy four characteristics: 1) independence; 2) scope
and regional configuration; 3) operational authority; and, 4) short-term reriability. In addition, the RTO
would be required to perform eight func8ons: 1) tariff administra8on and design; 2) conges6on
management; 3) parallel path flow; 4) ancillary services; 5) Open Access Same Time Information System
("OASIS"), TTC and ATC; 6) market monitoring; 7) planning and expansion; and, 8) interregional
coordination. See, Regional Transmission Organizations, Order No. 2000, 65 Fed. Reg. 809 (January 6,
2000), FERC Stats. & Regs. P31,089 (1999) ( Order No. 2000), order on reh'g, Order No. 2000-A, 65
Fed. Reg. 12,088 (March 8, 2000), FERC Stats. & Regs. P31,092 (2000) ( Order No. 2000-A), affd sub
nom. Pubfic Utility District No. 1 of Snohomish County, Washington v. FERC, 272 F.3d 607 (D.C. Cir_
2001). FERC's RTO-related requirements in Order No. 2000 are similar to the requirements set out in
Section 4928.12(6), Revised Code.

" In the Matter of the Commission's Investrgation, Pursnant to 1C § 8-1-2-58 et at, Cause Nos. 42350 and
42352 (IURC 2003).

18 As discussed below, AEP's RSP proposal includes provisions that are intended by AEP to permit it to
recover costs incurred in the failed effort to transform ARTO into an RTO capable of meeting FERC's
minimum RTO features and functions. Tr. Vol. I at 248.
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and, as discussed above, that pursuit continues. While AEP committed, in various state

and federal proceedings, to transfer control over its transmission assets to a fully

functional RTO by no later than December 15, 2001, AEP has not fulfilled this

commitment and it is unclear when fulfillment witl occur. Tr. Vol. I at 36-37.

It is because of the above-described conditions and the Commission's efforts to

manage risks created by such conditions that the RSP is before the Commission. In a

perfect world (or perhaps one more like that envisioned in Ohio's restructuring

legislation), the RSP approach might not be anyone's first choice. However, an RSP

approach is reality-based and responsive to the Ohio General Assembly's and

Commission's objectives. The question before the Commission is not whether

something needs to be done to stay in tune with the objectives in Section 4928.02 of the

Ohio Revised Code, but what action the Commission must take to manage forward in

favor of such objectives.

IV. AEP's PRIOR VIEWS ON THE PRICES RESULTING FROM MARKET
FORCES

Ohio's electric restructuring legislation was passed with significant bipartisan

support by the Ohio General Assembly. Governor Taft signed the legislation on July 6,

1999, concluding an examination and review that spanned some seven years. Ohio

was the twenty-fourth state to restructure the retail electric utility industry and was

inspired, in part, by federal efforts (primarily through FERC) to address the

anticompetitive electric industry structure relevant to wholesale commerce and the

conventional judgment that then-prevailing regulated prices were in excess of the prices

that would be produced by effective competition.
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As discussed more fully below, AEP's appfication to the PUCO to implement

Ohio's electric restructuring legislation claimed that the current prices that AEP is

seeking to increase in this proceeding were above market prices, and it invoked the

authority of the Commission to secure state-granted protection against revenue erosion

that might occur as a result of exposing these same regulated prices to the forces of

competition.

Ohio's electric restructuring legislation established policy objectives (Section

4928.02, Revised Code) and specified a work plan for enabling market forces prior to

removing the products of traditional or cost-plus regulation of electric generation

service. The work plan included mandatory unbundling or separation of the three major

functions (generation or production, transmission and distribution) associated with retail

electric service, into separate service components with separate prices.19 Sections

4928.31 and 4928.34, Revised Code. The rate and service unbundling was

accomplished through the filing of Transition Plans by each electric utility subject to the

regulatory jurisdiction of the Commission such as the Companies. Section 4928.31,

Revised Code.

" Ohio's electric restructuring legislation also included an automatic rate reduction (five percent of the
unbundled generation rate) for residential customers in accordance with Section 4928.40(C), Revised
Code. It is important to note that the Ohio General Assembty provided the Commission with the
discre6on to lift the rate reduction for residential customers after the mid-point of the MDP (discussed
bel(yw) based on a judgment by the Commission that the reduction was constraining the type of shopping
and switching contemplated by the restructuring legislation. AEP has made no effort to restore its
residential rates to their prior level (remove the rate reduction) based on a claim that its rates are too low
to inspire shopping or that the reduction should be terminated to put rates on the "correct trajectory".
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The vision upon which Ohio's evolution was premised contemplated that the

forces of effective competition (rather than a cost-plus formula) would eventually be

used by the Commission to set prices for unbundled standard offer generation service

and that regulation (exercised by either FERC or the Commission) would set prices for

the transmission and distribution functions, respectively.

Ohio's electric restructuring legislation correctly recognized that industry

restructuring would not be accomplished quickly or without purposeful work driven by

the policy objectives. The legislation recognized that success was not dependent upon

Ohio alone and would require complementary action by the Federal government. To

this end, Ohio's electric restructuring legislation established a'Transition Period"

commencing on January 1, 2001 and ending on December 31, 2010, and a "Market

Development Period" (a subset of the Transition Period) beginning January 1, 2001 and

ending December 31, 2005_

This evolutionary approach to restructuring the retail investor-owned electric

industry in Ohio, accompanied by the completion of the transitional tasks, served two

objectives that are reflected in numerous components of Chapter 4928, Revised Code.

The first objective was designed to provide customers with certain price protections

from the dysfunction that is often associated with new and immature markets until such

time as competftion in the retail market was effective enough to produce "reasonable"

prices. To this end, the Ohio General Assembly specified that the total price of

electricity in effect during October 1999 would define the total price envelope within
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which the individual or unbundled generation, transmission and distribution prices would

be established through the Transition Plan process?°

The second objective was to protect incumbent electric utilities during this Market

Development and Transition Period from potential revenue loss that might otherwise be

caused by an abrupt exposure to a new and immature market. To this end, each

e[ectric uti[ity was provided an opportunity (and took it) to protect itself in the event that

the utility judged that its unbundled generation rates were in excess or above the

generation service prices that would resuit from the forces of effective competition.

More specifically, each electric utility was provided with an opportunity to file a claim for

Transftion Costs (i.e., the positive difference between existing unbundled generation

prices and the unbundled prices attributed by the utility to effective competition -

sometimes called "Stranded Costs") as part of the Transition Plan filing. Transition

Costs were defined to include two categories of cost recognized under the traditional

(cost-plus) regulatory ratemaking process. The first category was for above-market

capital costs of generation plant (referred to as "GTC" or Generation Transition Costs)

and the second category was for generation-related regulatory assets arising from

accounting practices unique to traditional regulation (referred to as "RTC" or Regulatory

Transition Costs).

The rate "unbundling structure" and allowances (available upon election by a

utility) for both categories of Transition Costs produced unbundled generation prices

Z" The total price of the bundled price for each electric rate schedule established the total rate cap which
is then subdivided between the functional components (generation, transmission and distribution). Ohio
provided [in Section 4928.34(A)(6), Revised Code] that such rate cap was subject to adjustment for
changes in taxes, costs related to the establishment of a universal service fund (or USF) and a temporary
rider established by Section 4928.61, Revised Code.
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with and without transition costs. "Little G" is the equivalent of the generation price

resulting from the forces of effective competition or the "market price" and "Big G" is the

market price of generation I^us Transition Costs (GTC + RTC). As stated above, the

Ohio General Assembly set the total of all the unbundled components (including any

claimed Transition Costs) at the bundled price in effect in October 1999. For non-

shopping customers, AEP's Transition Cost recovery was accomplished by application

of "Big G" to establish the price for unbundled generation service. Shopping customers

were also required to pay Transition Costs in the amount determined by the

Commission.

R.C. 4928.39 mandates that allowable Transition Costs meet the following

criteria:

1. The costs were prudently incurred.

2. The costs are legitimate, net, verifiable and directly assignable or
allocable to retail electric generation service provided to electric
consumers in this state.

3. The costs are unrecoverable in a competitive market.

4. The utility would otherwise be entitled an opportunity to recover the
costs.

On December 30, 1999, AEP filed its Transition Plan with the Commission.

AEP's Transition Plan included a claim for Transftion Costs. In other words, AEP

asserted that the unbundled generation rate component of its then total bundled electric

price was above the price that it would be able to collect in a fully competitive market

and, for this reason, AEP sought the protection of Ohio's electric restructuring law to

avoid revenue and eamings erosion. AEP's evidence in support of its Transition Cost
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claim was largely supplied by two witnesses, Dr. Edward P. Kahn and Dr. John L.

Landon?'

Dr. Kahn developed an estimate of market clearing prices ("MCP") "...following

the implementation of competition in the State of Ohio" and calculated "...the levels of

and cost of production for AEP-Ohio plants at the MCPS." His "...computation included

establishing likely levels of SO2 and NOx emissions" and relied upon scenarios for

expected market conditions developed by Dr. Landon. 22 Dr. Kahn stated that "[i]n

competitive markets, the price of electricity reflects the variable cost of the last unit of

production required to satisfy demand" and "[t]is the MCP° 23 Dr. Kahn forecast MCPs

as follows:24

MCP
2000

MCP
2003

MCP
2005

MCP
20010

MCP
2015

Scenario $/MWH $IMWH $IMWH $lMWH $IMWH
Low Gas+ Base
Environmental $23.52 $24.26 $26.79 $30.96 $35.48
High Gas+
Alternative
Environmentaf $23_52 $27.04 $30.23 $33.34 $38.60

21 The direct testimony of both witnesses was made a part of this record through administraGve notice.
Tr. Vol. I at 129-132. The transcript in this proceeding incorrectly refers to the tesflmony as being that of
Dr. Cahean rather than Dr. Kahn and incorrecuy refers to Dr. Langdon rather than Dr. Landon. The
descfiptions of the testimony in the transcript, including exhibit references, however make it clear that
administrative notice was taken of Dr. Kahn's and Dr. Landon's testimony_

22 Dr. Kahn's Testinwny at 3-4

r' Dr. Kahn's Testimony at 5. Mr. Cahaan expressed a similar view. Tr_ Vol. IV at 211-213. Dr. Kahn
went on saying:

Thus, each producer s incremental generation cost is the optimat price in a competitive
electricity market. Further, these incremental generation costs are the only relevant costs
for determining the market-clearing price in the short run. Producers cannot influence
any of their fixed costs in the short run; thus, all such costs are irrelevant for determining
the short-run price for electricity in a compe8tive market. That is, the capital costs of the
generating plant and fixed operating and maintenance (O&M) cost (such as periodic
overhaul costs) do not affect the MCP in the short-run.

24 Dr. Kahn's Testimony at 24.

(cis1os:) 19

00189



Information supplied by AEP in this proceeding shows that the average 2005 unbundled

generation rate is $29.30 and $40.70 per MWH for Ohio Power and Columbus

Southern, respectively. AEP Exhibit 3, DMR Exhibit 2, at 5, 1. AEP's evidence in this

proceeding also shows that its proposal will automatically, effective January 1, 2008,

move these average values to $36.60 and $ 45.40 per MWH for Ohio Power and

Columbus Southem, respectively. AEP Exhibit 3, DMR Exhibit 2, at 4, 8 z5

Dr. Landon developed the scenarios relied upon by Dr. Kahn and put Ohio

Power's net stranded cost at between $45,889,000 and $139,350,000 and Columbus

Southern's net stranded cost at between $476,698,000 and $517,578,000.26 He

testified that "[t]he ongoing restructuring of the electric industry is expected to enable all

customers to enjoy the benefits of a more competdive market, including reduced rates

and the introduction of more innovative products and services."27 Dr. Landon described

two categories of stranded costs: above-market generation asset costs; and, costs

required to implement open access including costs related to the establishment of an

RTO.26 And, on the subject of appropriate methodologies for detennining whether

AEP's generating prices were above or below market, Dr. Landon offered the following

opinion:

Q. Are futures prices a reliable guide to valuing electric generation
assets directly?

25 Assuming AEP does actually spend $3.5 billion on environmental compliance equipment, this level of
capital expenditure will modesfly affect AEP's electricity production costs (moving from a current level of
$.015 -$.016 per kWh to $.017 - $.018 per kWh). IEU-Ohio Exhibit 1; Tr. Vol. I at 85-86.

Dr. Landon's Testimony at 6.

td. at 7.

28 /d. at 8. As indicated above, AEP's proposal in this proceeding includes a mechanism to defer for
future recovery certain RTO-related costs including certain costs which AEP altributes to the failed ARTO
effort.
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A. No, they are not. We should not rely on futures prices to value a
generating asset directly. Electricity futures are a recent phenomenon.
They generally are available only out two years, which is too short a
period to evaluate generation plant economics. In order to assign value to
a generating asset, we would need estimates of future electricity spot
prices for the entire duration of the remaining useful life of that asset.

Q. In your opinion when can futures prices be used to value an asset?

A. Futures prices can be used in evaluating assets when they "span"
the life of the asset or contract under analysis. Spanning means that
liquid and robust futures contracts exist over the entire fime horizon, not
just its first few months or years. Extending a twenty-four month strip of
futures prices to quantify twenty years of stranded costs, without
appealing to or relying on any fundamental models or analyzing various
possible market scenarios, is not a prudent approach.

Q. What do you conclude about the reliance on futures prices for the
purpose of the estimation of future generation plant values?

A. Any substantial reliance on elec(ricity futures prices to estimate the
value of generation plant several years into the future is badly misplaced.

Q. Can forward prices for electricity be used to impute market value to
generating plants?

A. No. Beyond the short term, there is not much liquidity for forward
contracts in electricity and, as a result, little reliable price information.
Moreover, because these contracts are not standardized, and exchange
traded, they are not readily convertible into "market" prices.

The history and AEP's positions described above conflict sharply with the

outcomes AEP urges the Commission to approve in this proceeding. Rather than the

"reduced rates" benefits identified by Dr. Landon, AEP's proposed automatic increases

will, effective January 1, 2006, generate additional revenue of $59,000,000 and

$24,000,000 for Ohio Power and Columbus Southern, respectively. The automatic

increases will, effective January 1, 2007, generate additional cumulative revenue of

$123,000,000 and $50,000,000 for Ohio Power and Columbus Southern, respectiveiy.
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Effective January 1, 2008, the proposed automatic increases will cause customers to

pay $194,000,000 and $77,000,00029 more (cumulative total) to Ohio Power and

Columbus Southern, respectively, than AEP has assumed it will collect in 2005. Over

the three-year rate stabilization period, the automatic rate increase will produce extra

revenue (cumulative total) for AEP of $527,000,000. $527,000,000 is the minimum

amount of increased revenue that will be available to AEP should the Commission

approve its proposed RSP. Tr. Vol. IV at 220.

This "extra" revenue does not include any additional revenue that AEP may

collect from customers through higher transmission charges (including those related to

RTO administration) or increases granted to AEP to implement other elements of its

rate stabilization proposal.30

Moreover, AEP's current views on the market price of etectricity operate to

increase (automatically) electric prices without any symmetrical adjustment to the

transition costs that AEP proposes to continue to collect for an extended period of

time.31 Thus, AEP's automatic rate increases would, if approved, provide AEP with the

opportunity to collect $527,000,000 based on the view that AEP's current rates are

below market in addition to the $702,445,00032 Transition Cost collection opportunity

'9 AEP Echibit 3 at 9.

30 Swom Statement of Peggy Claytor, July 7, 2004 Public Hearing, Canton Ohio.

"°Section 4928.40(B)(1), Revised Code, permits the Commission to conduct periodic reviews no more
often than annually and, as it determines necessary, adjust the transition charges of the electric utifity." In
the Matter of the Appfications of Columbus Southern Power Company and Ohio Power Company, Case
Ptos. 99-1729-F1-ETP and 99-1730-EL-ETP, Opinion and Order at 15 (September 28, 2000).

32 $702,445,000 is the total Transition Costs authorized for collection during the MDP and after the MDP.
During the MDP, the Commission authorized collection of Transition Costs totaling $191,156,000 and
$425,230,000 for Columbus Southem and Ohio Power, respectively. After the MDP, the Commission
author¢ed collection of Transition Costs totaling $40,526,000 and $45,533,000 for Columbus Southern
and Ohio Power, respectivety. Id at 11.
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granted by the Commission based on the view that AEP's current rates were above

market.33 The net result of AEP's Transition Cost authority and the RSP increases (if

approved) is a regulatory structure that always means that customers will pay prices

that are equal to the higher of cost or market.

V. MARKET-BASED RATES AND LEGAL STANDARDS

Electricity industry restructuring can be described as a process of adaptation

imposed or elected to recognize the opportunities presented by technology and

infrastructure changes. It proceeds based on our National preference for competition.

As demonstrated by Section 4928.02, Revised Code, electric restructuring is not an

effort to undercut the core objectives that have always been at the top of the public

policy list_

The purpose of tradifional regulation was and is to simulate the forces of

competition in the context of goods or services suppiied by a monopoly for the purpose

of satisfying the public interest in reliable service at reasonable prices. Tr. Vol. IV at

210-211. Technological change has helped to make it possible to improve the old

system of command and control regulation that featured static services - displacing the

old system with one that incorporates the dynamic efficiency of an effective market

where and when the market can do a better job of meeting these core objecfives. The

motivation for change was supplied by the technological opportunity and, perhaps, a

frustration that accumulated from an applfcation of traditional regulation rules that was

largely disconnected from the core public interest objectives. The accounting rules,

" IEU-Ohio is not suggesting that the Commission should reduce RTC charges in this proceeding.
Rather. IEU-Ohio is urging the Commission to recognize the lack of symmetry in the posifions advanced
by AEP and the Staff as good reason to reject the automatic rate increases.

{Cis1os:} 23

00193



minimum service standards, and other nuts-and-bolts of traditional regulation were

defined and performed without constant alignment with the core objectives and

accordingly the results pooriy served both suppliers and customers.

Section 4928.14, Revised Code, establishes two channels for customers to

obtain default supply service from their EDU after the MDP. 4928.14 (A), Revised

Code, requires each EDU to provide34 "... a market based standard service offer of all

competitive retail electric services35 necessary to maintain essential electric service to

consumers including a firm supply of electric generation service ° Section 4928.14(B),

Revised Code, requires each EDU to also offer customers the opportunity to purchase

competitive retail electric service through a competitive bidding process ("CBP").

Section 4928.14(B), Revised Code, also gives the Commission the authority to

determine, at any time, that a CBP is not neoessary provided other readily means are

available for customers to obtain generally the same option. At the election of the EDU

and with the Commission's approval, the Section 4928.14(B) option may be used to

satisfy the utility's standard service offer obligation under Section 4928.14(A), Revised

Code.

Regardless of the means by which pricing is established for standard offer

service after the MDP, it is important to note that Section 4909.17, Revised Code, states

that no rate or charge shall become effective until the Commission determines that the

'a The standard service offer must be filed with the Commission under Secfion 4909.18, Revised Code,
thereby providing the Conxnission wifh the opportunity to proactively address any unreasonable or
unlawful proposals. If a customers Cornpetitive Retail Electric Services ("CRES") supplier defaults on its
supply obligation after the MDP, the customer's supply needs are satisfied under the option defined in
Section 4928.14(A), Revised Code, until the customer selects another CRES supplier. Sec6on
4928.14(C), Revised Code.

as Seclion 4928.04, Revised Code, provides the Commission with the authority to declare other seniices
competitive.
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rate or charge is just and reasonable. Section 4909.18, Revised Code, commands the

Commission to hold a hearing if a proposal in an application may be unjust or

unreasonable_ Thus, Section 4928.14's introduction of a market-based rate standard to

define the rate or charge for standard offer service after the MDP does not excuse the

Commission from the duty of ensuring that the end result is just and reasonable for both

the supplier and the customer.

Section 4928.05(A), Revised Code, does state that a competitive retail electric

service, including (pursuant to Section 4928.03, Revised Code) retail electric generation

service, shall not be subject to supervision or regulation by the Commission. The Ohio

General Assembly's directions may be misunderstood or misapplied, however, if this

portion of the statute is not read along with the balance of Section 4928.05(A), Revised

Code. In its entirety, Section 4928.05(A), Revised Code, makes it clear that the

Commission continues to have supervisory and regulatory powers over such services

as otherwise specified in the balance of Chapter 4928. Section 4928.14(A), Revised

Code, requires that standard offer prices be established in accordance with the

requirements of Section 4909.18, Revised Code.

Nothing in Chapter 4928, Revised Code, removes the Commission's duty to

ensure that standard offer prices are just and reasonable or requires the Commission to

blindly adopt estimates of what the market price might be for purposes of establishing a

market-based price under Section 4928.14(A), Revised Code.

Despite the urgings of AEP and Staff, neither Ohio law nor the United States

Constitution permits the Commission to abdicate the just and reasonable standard in

favor of price escalation proposals that are: (1) spun, somewhat, out of lofty references
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to a hypothetical market; (2) predicated, someway, on references to a "rate trajectory"

that is disconnected from any launch pad or acceptable landing point; and, (3)

purportedly tied, somehow, to generalized descriptions of future capital expenditures for

environmental compliance equipment that were previously taken into account for

purposes of authorizing AEP to recover Transition Costs36 and can't be quantitatively

connected to AEP's Ohio retail jurisdiction.

Because the current rate stabilization proceedings offer the Commission the first

opportunity to construe the nature of its price-setting responsibilities under Section

4928.14, Revised Code, and rate stabilization proceedings present the Commission

with new questions of law, IEU-Ohio offers the following discussion on legal standards

that have been applied to the use of market-based pricing authority by other regutatory

agencies. IEU-Ohio suggests that these standards may be helpful as the Commission

seeks a proper balance between sometimes competing interests. The following

discussion is also designed to demonstrate that the use of a market-based standard

does not require the Commission to ignore traditional measures of justness and

reasonableness.

The Federal Power Act ("FPA") does not give FERC express statutory authority

to "deregulate" wholesale electricity markets. Instead, Section 205 of the FPA

mandates, similar to Sections 4909_17 and 4909_18, Revised Code, that wholesale

rates are to be "just and reasonable" and non-discriminatory. In interpreting Section

^ See Dr_ Kahn's Testimony at 9-10. The Commission recognized that anticipated environmental costs
may have affected the mrket value determinations made for purposes of authorizing TransiGon Costs in
In Re Applicatian of Ohio Edison Company, The Cleveland E7ectric llfuminating Company and the Toledo
Edison Company, Case No. 03-2144-EL-ATA, Opinion and Order at 17 (June 9, 2004).
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205 of the RPA, the courts have stated that the overriding purpose of prohibiting unjust

and unreasonable rates and charges is "to protect consumers from exorbitant prices

and unfair business practices."31 Thus, any move by FERC toward competition in the

electricity markets must satisfy the "just and reasonable" and non-discriminatory

requirements.

In Farmers Union Cent. Exch., Inc v. FERC, the court opined that

"undocumented reliance on market forces" is insufficient to satisfy FERC's regulatory

responsibility of insuring "just and reasonable" rates."a However, FERC does have the

flexibility to allow market-based rates if the market provides for "just and reasonable"

rates.39 In the words of Judge Skelly Wright's decision in Northern Natural Gas Co. v.

FPC, in establishing just and reasonable rates, regulators aspire to "replicate a

competitive market place - that is to say, to reproduce the price, profit, output and

efficiency levels that would exist were the regulated market in fact competitive and well

functioning: "10

The "just and reasonable" standard relates both to the producers and consumers

of electricity. fn other words, rates must fall within a "zone of reasonableness" where

37 Public Systems v. FERC, 606 F.2d 973, 979, n.27 (D.C. Cir. 1979). "[TJhe prevailing price in the
marketplace cannot be the final measure of 'just and reasonable' rates mandated by the Act" FPC v.
Texaco, Inc., 417 U.S. 380, 397 (1974).

38 Fanners Union Cent. Exch., Inc v. FERC, 734 F.2d 1468. 1502 (D_C. Cir. 1984). The court rejected the
Comnvssion's reliance on a cost-based cap for oil transpoitation rates because the cap was set at a level
designed merely to prevent °egregious exploitation and gross abuse" rather than to ensure a just and
reasonable rate. Although premised on an assumption that competition would keep prices in the "zone of
reasonableness; the Commission made no findings that compefition for oil transportation services was in
fact sufficient to do so. In other words and as discussed above, claims that unreasonable rates may be
avoidable or bypassable do not make the rates just and reasonable.

^ Elizabethtown Gas Co. v. FERC, 10 F.3d 866 (D.C. Gir. 1993).

°D Northem Natural Gas Co. v. FPC, 399 F.2d 953 (D.C. Cir.1968)_
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they are neither "less than compensatory" to producers nor "excessive" to consumers 41

Rates "must be bounded by the investor interest against confiscation and at the other by

the consumer interest against exorbitant rates.'"`Z Thus, a market that allows rates to be

too low or too high will be unjust and unreasonable. In 2000, the D.C. Circuit Court of

Appeals explained it this way: "it]he fixing of 'just and reasonable' rates involves a

balancing of the investor and the consumer interests. Both interests are tied directly to

the transaction regulated"43 The provision of standard offer service is a transaction

regulated by the Commission. To be sure, the Ohio General Assembly has changed

the means by which the Commission is to measure just and reasonable prices but it has

not changed the end that must be pursued in the public interest.

A recent U.S. District Court (Southern District of Ohio) decision confirms the

ongoing vitality of the just and reasonable standard. In Monongahela Power Co. v.

Schriberet aL, Monongahela Power ("Mon Power") asserted two claims: M In one claim,

Mon Power asserted that Ohio's electric restructuring legislation was unconstitutional

because it imposed rate caps during the MDP without providing Mon Power with the

opportunity to challenge the capped rates as confiscatory. The court held that the

restructuring legislation is "unconstitutional only to the extent that it fails to provide a

mechanism by which the Commission may review claims by utilities that rates are

41 ld. at 1502.

12 Jersey Central Power & Light Y. FERC, 810 F.2d 1168 (D.C. Cir. 1987).

49 Grand Council of the Crees v. FERC, 198 F.3d 950, 956 (D.C. Cir. 2000).

49 Monongahela Power Co. v_ Schriber et al., Case No. C2-04-084, slip op. at 1-2 (S.D. Ohio, May 19,
2004).
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confiscatory.45 The court, citing Michigan Bell TeL Co. v Fngler,°6 held that the Due

Process Clause requires a procedural mechanism by which a regulated utility may

challenge rates on the grounds that the rates are confiscatory. Consequently, the court

ordered the Commission to provide Mon Power with the opportunity to demonstrate that

the MDP rates are confiscatory. The court opined that "this holding reflects an

appropriate measure of deference ... to the PUCO, the governmental agency vested

with the expertise to aptly address all of the particularized comp(exities inherent in

constitutionally sound ratemaking:'"' The courrs opinion also states that the PUCO is

authorized to set rates under Section 4909.15, Revised Code, and directed the

Commission to "... exercise its residual authority to set rates...u48 to the extent that the

Commission may determine that the MDP rates are confiscatory. This recent decision

of the U.S. District Court supports the view that the specification of electric prices by

statute does not bypass the just and reasonable standard.

The just and reasonable standard requires the Commission to consider whether

prices proposed as compliant with a market-based standard are too low, too high or just

right. IEU-Ohio urges the Commission to find that the automatic rate increase proposal

put the resutting rates in the "too high" bracket for no good reason.

The record demonstrates that Columbus Southern "... eamed 17.9%, 18.9% and

24.4% retums on common equity in 2003, 2002 and 2001, respectively." The record

45 Monongahela Power Co. v_ Schriber et at., Case No. C2-04-084, slip op. at 3(S.D. Ohio, May 19,
2004).

46 257 F.3d 587, 592 (61° Cir. 2001).

47 Monongahela Power Co. v. Schriber et al., Case No. C2-04-084, slip op, at 29 (S_D. Ohio, May 19,
2004).
48 td_ at 28.
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demonstrates that Ohio Power °...eamed 16.8%, 16.4% and 12.9% retums on common

equity in 2003, 2002 and 2001, respectively." OEG Exhibit 2 at 5. The record

demonstrates that AEP East achieved a total shareholder return of 19% in 2003. Tr.

Vol. II at 69-70. The record demonstrates that AEP (total company) had $1.2 billion in

cash on hand at the end 2003 and expects to have $982 million in cash on hand at the

end of 2004. 1EU-Ohio Exhibit I at 25.49 The record demonstrates that the relatively

good overall financial performance of AEP has been negatively affected in the period

2001 through 2003 by investments in unregulated businesses that have not been as

successful as AEP hoped and that AEP is taking actions that will eliminate the

depressant effect of these investments on its earnings in 2004 and thereafter. Tr. Vol. I

at 86-87; IEU-Ohio Exhibit 1 at 51. The record demonstrates that AEP has altered its

prior business plan in favor of a plan that calls for more emphasis on a traditional

regulated utility model (a change that implies the grass is greener on the regulated side

of the business). Tr. Vol. I at 53-55. The record demonstrates that the achieved equity

returns of the Companies are higher than the Commission would likely set as a

reasonable return on equity. Tr. Vol. IV at 161. The record demonstrates that the

Companies' debt costs are on the decline and that the capitalization ratio is improving

due to reductions in debt levels. IEU-Ohio Exhibit 1 at 5. The record demonstrates that

the automatic rate increases will, in 2008, increase the earned retums to 22.66% and

24.38% for Columbus Southem and Ohio Power, respectively.50 OEG Exhibit 2 at 6.

49 AEP's depreciation and deferred taxes contributed $1.467 billion in cash to the 2003 operations.
I EU-Ohio Exhibit 1 at 25.

50 The record also demonstrates that AEP's management has very strong incentives to escalate prices
and returns on equity. Management compensation is t•ied to investor returns. IEU-Ohio Exhibif 1 at 19_
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The record demonstrates that AEP's proposed rate increases will fund investments and

growth in earnings per share. IEU-Ohio Exhibit 7 at 9.

There is nothing in the record or elsewhere that suggests that the automatib

increases are necessary to address the financial stability objective embedded in the

Commission's rate stabilization balancing test. The record evidence demonstrates that

maintaining current rates through 2008, rates that AEP claimed (not so long ago) were

above market, will be responsive to the rate certainty objective embedded in the

Commission's rate stabilization balancing test.

VI. MORE ON THE STATE OF THE MARKET

As discussed above, the Commission's Staff, speaking through Mr. Cahaan,

expressed support for the proposed automatic rate increases based on the claim that

they would put AEP's rates on an "appropriate trajectory". Tr_ Vol. IV at 34. Mr. Cahaan

carried this claim into the record without considering the contrary trajectory (discussed

above) that was supported by AEP and adopted by the Commission in AEP's ETP

proceedings to set AEP's Transition Costs. Tr. Vol. IV at 209_ The Staff did not

mention information and other regulatory actions that suggest that current immature

electric markets are not yet free of undue influence and the effects of unacceptable

practices.

Some unsavory practices affecting the electric market were discussed in

comments submitted by various parties in response to a proposal by Cincinnati Gas &

Elect(c Company ("CG&E") in Case No. 03-93-EL-ATA since CG&E's proposal called
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for the use of so-called electric price indices to set standard offer prices after the MDP.57

Several comments expressed serious concerns with CG&E's proposed use of the

indices 52 For example, Staffs initial comments extensively discuss concerns over

shortcomings in the proposed use of indices including; a lack of liquidity, transparency,

product standardization and certification, subjectivity to manipulation, availability of

monitoring and mitigation, uncertainty about the effects of planned events on index

viability, and a lack of specificity of how the indices will be used.

Information that became available subsequent to the submission of initial

comments in the above-mentioned CG&E proceeding should help the Commission

better appreciate the fragile condition of opinions about the trajectory of electric prices.

On March 26, 2003, FERC announced a series of actions stemming from

FERC's ongoing investigation of western energy markets. FERC's actions responded,

in part, to the issuance of a final report on price manipulation in westem markets

prepared by the FERC Staff.53 As part of this report, FERC Staff investigated a practice

described as "wash trades." The term "wash trade" refers to a practice where a

prearranged pair of trades of the same good is made between the same parties,

involving no economic risk and no net change in beneficial ownership. The Final Report

further discussed wash trades:

5/ During the MDP, each utility has a provider of last resort (°POLR") obligation with pricing established
according to a standard service offer. Section 4928.35(D), Revised Code.

52 See Comments of the Ohio Consumers' Counsel at 13-15; Staff Commenis on the Proposed CG&E
Tariff at 10-14; and lnitial Comments of fndustriaf Energy Users-Ohio at 26-27 ("IE(/-Ohio Initial
Comments").

53 See Final Report on Price Manipulation In Western Markets, Fact-Finding Investigation of Potential
Manipuhation of Electric and Natural Gas Prices, FERC Docket No. PA02-2-000 (March 2003) ('Final
Report").
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These trades expose the parties to no monetary risk and serve no
legitimate business purpose. Potential motives for wash trading are
numerous. Wash trades might be used to create the illusion that a market
is liquid and active, or to increase reported trading revenue figures. Wash
trades might be arranged at prices that diverge from the prevailing market
in an attempt to send false signals to other market participants.
Alternatively, the intent might be to affect the average or index price
reported for a market, which in turn could benefit a derivatives position or
affect the magnitude of payments on a contract linked to the index price.

Final Report, Chapter Vfi-1. Although the investigation focused on western markets,

FERC Staff also examined wash trading that occurred through the use of EnronOnline,

an electronic trading platform once operated by Enron, and thus the Final Report

detaiied wash trading that occurred throughout the country in both natural gas and

electricity markets 54

The Final Report identified both the delivery location associated with wash trades

and the parties involved. For electric power, Cinergy Services, Inc. (°Cinergy Services")

was the third most frequent location of wash trades, representing 14 percent of the

trades in the period studied.55 The Final Report identified affiliates of two Ohio utilities,

Cinergy Services and American Electric Power Service Corporation ("AEPSC'), as

engaging in the largest number of wash trades in power markets. Cinergy Services and

51 The Final Report also examines attempts to manipulate published natural gas index prices_ The report
concludes that:

Staff found evidence of manipulation (direct and indirect) of the published natural gas price
indices at significant trading points aB over the United States-the U.S_ Canada border in
Washington (El Paso), Oregon and San Francisco (Dynegy), the Gulf Coast (AEP), the Great
Lakes (CMS), the Northeast (Williams), the Henry Hub in Louisiana (Enron), and the Southern
California Arizona Border (Enron and Reliant).
In many cases, electricity prices are directly (through explicit contracts) or indirectly (through the
generation costs of electricity suppliers) determined by natural gas prices. Therefore, the
manipulation of natural gas prices also affected electricity prices_ As the agency of the U.S.
Govemment with the statutory obligation to ensure just and reasonable electdcity rates, the
Commission cannot rely on a recipe of offsetfing false reports, traders' feel for the market, and
editorial judgrnent for accurate price indices.

fd., Chapter 111-54.

55 ld., Chapter Vitl-g_
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AEPSC ranked fourth and fifth, respec6vely, for the number of trades conducted during

the period studied.56

While the FERC Staff investigation focused on the use of EnronOnline, the Final

Report identified the potential for other exchanges, such as the Intercontinental

Exchange, to be manipulated.57 As such, the Final Report recommended a number of

actions by FERC to reduce the potential for market manipulation.

ln response to the Final Report, FERC announced a series of actions it plans to

undertake at some time in the future. FERC intends to establish generic and company-

specific proceedings for published price indices to implement the foltowing Staff

recommendations:

• Condition all electric market-based rates and natural gas blanket
marketing certificates on the companies providing complete,
accurate, and hones information and retaining all relevant data
needed to reconstruct published price data for three years;

• Require that any published price indices for Commission-
jurisdictional transactions be subject to audit; and

• Encourage standard product definitions for published natural gas
and electricity price indices and standard methods of calculation.

FERC News Release, Comrnission Readies Tough Action Based On Staff Report Citing

Market Maniputation, Other Violations (March 26, 2003). In addition, FERC Staff

recommended measures that require companies to provide price index data to

demonstrate the integrfly of their internal reporfing processes, although FERC still has

not formally or comprehensively acted on such issues and several other issues that

"6Id., Chapter Vll-8.

57 fd., Chapter VII-14.
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impact market transparency and iiquidity.58 FERC also recently upheld its earlier order

banning wash trading activi8es and other market manipulative conduct, but only as a

prospective condition for receipt of market-based authority.59 FERC rules do still not

include comprehensive guardrails to prevent market manipulators for steering emerging

power markets over the cliff.

On a related front, FERC has been struggling with the development of criteria to

measure market power for purposes of ruiing on requests by suppliers to secure and

retain market-based pricing authority. In part because of the California electric market

experience, the FERC has determined that its prior test (called the "hub and spoke"

test) is inadequate to measure market power and unsuitable for its intended purpose. In

AEP Power Marketing, Inc., et aL, 97 FERC 161,219 (2001) ("SMA Order")6° the FERC

announced a new test or screen [Supply Margin Assessment ('"SMA") testj for

measuring market power in the context of applications to secure or retain market-based

" On June 25, 2004, FERC convened a technical conference as the next installment of FERC
policymaking on these critical market development issues. The stated purpose of the June 25 conference
was to seek industry input on "the adequacy of natural gas and electricity price formation, the level of
reporting of energy transactions to price index devefopers, acGons taken by price index developers to
improve the information available tn the market, the overall level of liquidity in wholesale natural gas and
eledricity markets, and the use of price indices in jurisdictional tariffs " See Notice of Agenda, issued
June 17, 2004, in Docket Nos. PL03-03-005, et al. A potential next step in the FERC process is the
initiation of a Notice of Proposed Rulemaking (°NOPR").

ss See, e.g., Investigation of Terms and Conditions of Pubric Utility Market-Based Rate Authorizations,
107 FERC 161,176, at P 49 (2004) uphotding specific prohibition against "wash trades').

60 In the SMA Order, the FERC acted on the triennial market power updates submitted by various entities
including AEP Power Marketing, Inc. (AEP Marketing), AEP Service Corporation (AEP Service), on behalf
of the American Eledric Power operating companies, CSV1r Power Marketing, Inc. (CSW Marketing),
CSW Energy Services, Inc_ (CSW ESI), and Central and South West Services, Inc. (CSW Services). The
FERC requires an entfly with market-based rate authority to file an updated market anatysis within three
years of the date of issuance of the Commission's order granting market-based rate authority, and every
three years thereafter. Alternatively, entities that receive market-based rate authority are required to
notify the FERC on an ongoing basis of any change in status that would reflect a departure from the
characteristics the FERC relied upon in approving market based pricing. In addi6on, the FERC reserves
the right to require an updated market analysis at any 6me. See, e.g., AEP Power Marketing, Inc., 76
FERC ¶ 61,307 at 62,516 & n.12 (1996); Southem Company Services, Inc., 75 FERC ¶ 61,130 at 61,441
n.14; da(fred, 75 FERC ¶ 61,353 (1996).
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pricing authority. In order for an applicant to obtain or retain market-based rate

authorization, the FERC considers, among other things, whether the applicant and its

affiliates possess generation market power. The SMA test announced by the FERC

was applied to AEP Power Marketing and affiliated entities at the time, with the FERC

concluding that:

...AEP has the ability to exercise market power within its control area
market because its generation is needed to meet the market's peak
demand.

A firm is deemed to have market power when it can, to a significant degree, raise and

maintain the price of a good or service above competitive levels. Section

4928.01(A)(18), Revised Code.

Since November 20, 2001, AEP Power Marketing and its affiliates have been

(along with others) contesting FERC's new market power screen and its app6cation,

resulting in a protracted process. In a notice issued on December 20, 2001, FERC

deferred the date for implementation of the market power mitigation for spot market

energy sales adopted in the SMA Order and announced its intention to hold a technical

conference open to all interested persons. The FERC Commission subsequently

instituted a proceeding (Docket No. PL02-8-000, Conference on Supply Margin

Assessment Test) to provide an opportunity for all interested persons to submit

comments. White FERC was struggling to find its way to an acceptable market power

screen, Ohio's MDP clock has been ticking.

In an order issued Apnl 14, 2004 61 FERC replaced the SMA test announced in

the SMA Order with two indicative screens for assessing generation market power and

61 AEP Power MaNceting, Inc., et al., 107 FERC ¶ 61,018 (2004) ('April 14 Ordet').
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modified the market power mitigation announced in the SMA Order. On July 8, 2004,

FERC issued an order on rehearing largely confirming the Aprit 14 Order.62

FERC's ongoing struggle to identify a suitable market power screen is of

importance in this proceeding because FERC concluded in the SMA Order that AEP

Power Marketing and various affiliates have market power within the AEP control areas.

As a result of this prior FERC determinafion and FERC's latest "new and improved"

market power screen, the July 8, 2004 order includes the following direction:

AEP, Entergy and Southern Companies are directed to file within 30 days
of the date of issuance of this order generation market power analyses
pursuant to the two indicative screens (pivotal supplier and market share)
adopted in the April 14 Order_

July 8 Order, Ordering Par. (B). Until FERC receives, analyzes, and rules upon AEP's

compliance filing (a process that is likely to take several months at least), this

Commission should not conclude that emerging markets within AEP's control area are

capable of exhibiting indicia of competition.

The slower than expected pace of the market development, the muddled (at

best) effort to enable fully functional RTOs, and the difficulties that FERC continues to

have identifying and remedying market power in the context of an industry structure that

FERC judged anticompetitive63 mean that the Commission must proceed on its rate

stabilization course. These conditions also demonstrate that AEP's automatic rate

w FERC's order of July 8, 2004 is available via the Intemet at
htfg:/lwww.ferc.covlEventCalendarlFiles/20040708205441-er96-2495-018.odf (last visited July 10, 2004)
(°Juty 8 Order').

83 See Promoting Wholesate Competition Through Open Access Non-discviminafory Transmission
Services by Pubfic Utilities and Recovery of Stranded Costs by Public UtihTies and TransmrlYing Utl7ities,
Order No. 888, 61 FR 21,540 (May 10, 1996), FERC Stats. & Regs. 131,036 (1996) (Order No. 888),
order on reh'g, Order No. 888A, 62 FR 12,274 (March 14, 1997), FERC Stats. & Regs. ¶ 31,048 (1997)
(Order No. 888-A), order on reh'g, Order No. 888-B, 81 FERC 161,248 (1997), order on reh'g, Order No.
888-C, 82 FERC 161,046 (1998), appeal docketed, Transmission Access Policy Study Group, et aL v.
FERC, Nos. 97-1715 et al. (D.C_ Cir.).
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increases will, if adopted by the Commission, impose on Ohio customers an unjust and

unreasonable result. Even assuming restrictions on shopping in AEP's tariffs did not

exist, the state of the efectric market will not permit customers to bypass this unjust and

unreasonable result for the foreseeable future.

VII. RECOMMENDED ACTION ON STANDARD OFFER PRICES AFTER THE MDP

For the reasons provided above, IEU-Ohio urges the Commission to reject the

Companies' proposed RSP and adopt an altemative RSP for the period January 1,

2006 through December 31, 2008. More specifically, IEU-Ohio urges the Commission

to adopt an RSP that sets standard offer electric prices at the current Little G level for

each rate schedule during the period January 1, 2006 through December 31, 2008.

This (the Little G price) is the market-based price previously established by the

Commission, a price that is providing good or better financial outcomes for the

Companies and a price that will provide rate stability for customers.

Given the fundamental and unresolved problems with the development of the

wholesale electric market, raising retail prices cannot and will not promote retail

competition. Raising retail prices in Ohio while nearby states are extending rate caps

due to the slow pace of market development will not serve Ohio as it strives to compete

in the global economy; one of Ohio's objectives. Section 4928.02(I), Revised Code.

Therefore, IEU-Ohio recommends that the Commission weigh most heavily the price

certainty and financial stability elements in its RSP balancing test.

The Commission should apply the just and reasonable standard in Section

4909.18, Revised Code, and follow the above legal analysis of the meaning of market-

based rates to set the standard offer prices in each rate schedule at Little G.
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Since the Companies have the present ability to collect Transition Costs beyond

the end of the MDP, there is no reason for the Commission to disturb its prior Transition

Cost collection authorization. The Companies should be permitted to collect Transition

Costs under the existing collection authority; an outcome which is equitable and

respectful of the Companies' financial stability concerns. As the record demonstrates,

preserving the Companies' opportunity to collect Transition Costs will permit the

systematic amortization of previously determined Transitions Costs that would be

otherwise written off immediately. Tr. Vol. II at 145.

The recent ruling in Monongahela Power Co. v. Schriber et al. requires that the

Companies be provided an opportunity to challenge standard offer electric prices on the

grounds that the prices may be confiscatory.64 Therefore, AEP shall have the right to

initiate an action to demonstrate that a standard offer price set at Little G is or will be

confiscatory and seek appropriate relief from the Commission.

IEU-Ohio also recommends that the Commission's rate stabilization plan for the

Companies include an opportunity for the Companies to make application under Section

4909.18, Revised Code, and obtain an upward adjustment to the Little G price as

justified by AEP due to increases in jurisdictional costs directly related to the generation

of electricity from plants owned by the Companies or their affiliates resulting from fuel

price increases or actions taken in compliance with environmental and tax laws,

regulations or court or administrative orders. Increases in the Little G price are, as a

matter of law, bypassable by shopping customers (assuming an effective retail market

materializes). IEU-Ohio urges the Commission to find that any application by the

61 Monongahela Power Co. v. Schriberet al., Case No. C2-04-084, slip op. (S.D: OhPo, May 19, 2004).
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Companies for such an upward adjustment shall be evaluated on a revenue

requirements basis (all jurisdictional costs and revenues considered to determine the

amount of increase, if any, required). This aspect of IEU-Ohio's recommendation is

based on the RSP approved by the Commission for The Dayton Power and Light

Company (the other Ohio EDU awaiting integration into PJM), is similar to the approach

recommended by Mr. Kolien and similar to the approach adopted by the Commonwealth

of Virginia 65

Absent a properly developed electric market, IEU-Ohio urges the Commission to

find that undertaking efforts to implement Section 4928.14(B), Revised Code, would

likely produce unreliable information and not provide customers with the meaningful

option envisioned by the Ohio General Assembly. Providing customers with a CBP

option in this context would elevate form over substance. Instead, IEU-Ohio

recommends that the Commission request the Ohio General Assembly to delay the

offering of a CBP option until such time as the Commission judges the market is

sufficiently mature to warrant an investment in time and resources that are required to

establish a CBP option. The Ohio House of Representatives, in its Energy Report,

supra, encouraged the Commission to submit a request for legislation, to ensure that a

healthy competitive market is in place before full competition begins, and the

Commission should not be reluctant to accept this invitation_

B5 In a June 14, 2004 presentation at the Deutsche Bank Securities 2004 Electric Conference, the
Chairman, President & Chief Executive Office of American FJectric Power stated that he does not expect
that American Electric Power will use the price escalation options in the Virginia legislation in the near
term. A webcast of the presenta6on is available via the Internet at
http:/laeo.com/investorslwebcasts/defautt.aso. For this presentation, it also appears that American
Electric Power's coal supply position is well hedged over the next three years.
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Questions have been raised in this proceeding regarding the five percent (5%)

reduction in the generation rates of residential customers. Present law permits this

reduction to be eliminated prior to the end of the MDP based on a Commission finding

(after notice and a reasonable opportunity to be heard) that the reduction is unduly

discouraging market entry by altemate suppliers. Section 4928.40(C), Revised Code.

To the extent the Commission is going to take this mafter up, IEU-Ohio suggests that it

should be done in a stand-alone proceeding that is focused on the residenfial customer

sector and the full range of conditions that are affecting market entry by alternate

suppliers.

VIII. SUMMARY OF POSITIONS ON OTHER PROVISIONS OF AEP'S PROPOSED
RSP

The rate stabilization plan filed by the Companies on February 9, 2004 consists

of twelve components. This brief is largely focused on Component No. 2 which is

labeled "Fixed Generation Service Rate Increases". In this section, IEU-Ohio provides a

brief description of its position regarding the other components of AEP's RSP.

A. Distribution Service

This component of the RSP builds on the results adopted by the Commission in

Case Nos. 99-1729-EL-ETP and 99-1730-EL-ETP as supplemented by the

Commission's authorizations of new charges and accounting practices in In the Matter

of the Apptication of Columbus Southem Power Company et af., Case Nos.

01-1356-EL-ATA, 01-1357-EL-AAM, 01-1358-EL-ATA and 01-1359-EL-AAM

(November 7, 2002), and cost recovery opportunities established by Ohio law (right-of-

way charges). Through its RSP proposal, AEP seeks additional opportunities to adjust

unbundled distribution charges in the event of an emergency, as a result of distribution-
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related expenses associated with compliance related to certain environmental, security

tax requirements, security, operation and maintenance requirements and storm

damage service restoration. In addition, AEP proposes to adjust distribution rates (for

costs that do not originate from dist(bution-related activities) in conjunction with other

components of its RSP (discussed below) that seek to establish new regulatory assets.

IEt!-Ohio agrees with Staff that distribution rates should be established in a distribu6on-

focused case. Staff Exhibit 2 at 7-8.

B. Limits on Additional Generation Service Rate Increases

In addition to the fixed increases in unbundled generation prices requested by

the Companies to set higher standard offer (floor) prices, they seek authority to escalate

prices further upon application to the Commission subject to specified percentage limits.

For reasons explained by IEU-Ohio on the Companies' proposal to increase

automatically unbundled generation prices, the Commission should not approve this

component of the Companies' RSP proposal. IEU-Ohio's recommendation allows the

Companies to seek increases by application to the Commission and IEU-Ohio supports

Stafrs position that "... cost increases ... should not be viewed in isolation, apart from

consideration of the earnings and overall financial health of the Companies." Staff

Exhibit 2 at 9-10.

C. RTO Cost Recovery

The above-discussed process for establishing unbundled prices during the MDP

requires the sum of the unbundled prices to equal rates in effect in October 1999 until

December 31, 2005 or such earlier time as the Commission may authorize an end to

the MDP. After the end of the MDP, transmission service continues as a fully regulated
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service with the retail rate component for transmission service based on the appropriate

FERC-approved rate.

Beyond the somewhat masked attempt to recover costs related to now-

abandoned RTO attempts, it is not clear what the Companies are seeking through this

component of their proposed RSP other than procedural dates that will permit proposed

changes in the unbundled transmission price to go into effect unless the Commission

directs otherwise within thirty (30) days. The Companies also appear to want to lock the

Commission into a procedural schedule that will require the Commission to never take

more than sixty (60) days to evaluate the reasonableness of an application to adjust

transmission charges.

As explained above, costs of establishing an RTO were taken into account by

AEP's witnesses for purposes of estimating Transition Costs. The Commission has not

ruled on AEP's transmission plan and it is not clear when AEP will fulfill its commitment

to be in a fully-functional RTO (a commitment that was to be fulfilled by December 15,

2001). There are indications that AEP's integration into PJM will provide AEP with

additional transmission revenue" Accordingly, the Commission should reject this

component of AEP's proposed RSP.

D. Recovery of Regulatory Assets

Staff described this component of AEP's proposed RSP as continuing practices

established in the ETP case and providing for costs incurred in this proceeding. Staff

Exhibit 2 at 10. To the extent the Companies received authorizations in the ETP case, it

is not clear what, if anything, the Commission needs to do in this proceeding. For

reasons explained above, the Commission should not authorize increases for isolated
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categories of cost whether they are expected to be incurred as a result of this

proceeding or otherwise.

E. Accounting Authority

This component to the Companies' RSP contains a proposal to estab6sh new

regulatory assets and to establish new non-bypassable riders that will attach to

distribution rates. More specifically, the Companies want the Commission to enable

accounting practices that will permit certain RTO-related costs (if incurred), a retroactive

supplemental equity. carrying charge on Construction Work in Progress and a full

carrying charge on generation Plant In-Service capital expenditures related to the

construction and installation of equipment associated with environmental, security and

other compliance requirements. The record provides no information on how these new

regulatory assets will affect prices during the RSP. The record does demonstrate that

the effect of the new regulatory assets will be to increase eamings in 2004 and

thereafter. Tr. Vol. fl at 59; OEG Exhibit 2 at 19.

As discussed above, RTO and environmental compliance costs were considered

for purposes of developing Transition Costs. The Companies' current financial

condition indicates that creation of new regulatory assets cannot be justified based on a

legitimate need to improve the Companies' financial performance. Accordingly, the

Commission should apply its precedent in this area and deny the Companies' request to

establish new regulatory assets. IEU-Ohio's other recommendations, if adopted, will

nonetheless operate to ensure that the Companies' rates remain just and reasonable to

the Companies and customers_
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F. Shopping Incentives

This rather bold component of the Companies' RSP proposal will, if approved,

allow accumulated but unused shopping incentives to be transformed into income for

the Companies_ Staff recommended against approval of this component (Staff Exhibit 2

at 12) and IEU-Ohio agrees.

G. Future Proceedings

lEU-Ohio agrees that the Commission and the General Assembly should

continue to monitor developments in the electric industry and identify actions that should

be taken to ensure that Ohio electric prices meet the just and reasonable standard. The

above discussion on the legal meaning of market-based rates is intended to identify

aspects of the existing law that the Commission should apply to ensure that the public

interest is well served. Regardless of reviews that may be undertaken in the days

ahead, there is no place for proposals that are designed to put customers in the position

of paying bills that are based on the higher of some hypothetical market price and a

price determined by reference to the cost of providing service_

H. Functional Separation

IEU-Ohio does not oppose the Companies' proposal to maintain compliance with

Ohio's corporate separation requirements by functional means. As discussed above,

FERC is in the process of attempting to address market power and maintaining

functional separation pending the results of FERC's work in this area and further

progress by AEP in meeting its longstanding and unfulfilled RTO commitments should

provide information that can better guide the Commission's review of corporate

separation options. In this context and in view of the implications of the holding in
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Monongahela Power Co. v. Schriber et at, supra, IEU-Ohio urges the Commission to

consider the appropriateness of leaving in place the authority granted by the

Commission In Re Application of Ohio Power Company and Columbus Southem Power

Company for Certain Findings Under 15 U.S.C § 79Z and 17 CFR § 250.53, Case No

01-3289-EL-UNC (October 17, 2002).

1. Participation in Competitive Bidding Process

IEU-Ohio does not understand why the Companies inserted this provision into

their RSP. To the extent that the Companies wish to submit bids to serve customers in

the service areas of other EDUs, they seem to be free to do so now under Ohio law and

the Commission's adoption of an RSP for the Companies should neither expand nor

contract whatever opportunities the Companies may have in this regard.

J. Minimum Stay

Minimum stay requirements should continue to be assessed as part of the

Commission's consideration of generic issues. The Commission should take no action

in this RSP proceeding to alter minimum stay requirements that are presently in effect.

K. Effect of Plan

This component of the Companies' RSP proposal essentially means that

provisions in the approved ETP remain unless they are changed. IEU-Ohio does not

oppose this component in the abstract but it does oppose other components of the

Companies' RSP proposal that, if approved, will change the ETP results.
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IX. CONCLUSION

For the reasons provided herein, IEU-Ohio urges the Commission to establish a

rate stabilization plan for the Companies that incorporates the above recommendations.

Respectfully submitted,

Samu . Randazzo
Lisa Ci. McAlister
Daniel J. Neilsen
Sean J. Urvan
MCNEES WALLACE & NURICK LLC
21 E. State Street, 170' Floor
Columbus, Ohio 43215-4228
(614) 469-800(]-Telephone
(614) 469-4653--Facsimile
srandazzoOmwncmh.com

47

00217



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Post Hearing Brief was served upon

the following parties of record this 13th day of Jufy 2004, via electronic transmission,

hand-delivery, or ordinary U.S. mail, postage prepaid.

miresnik(a)aep.com
swiIriamsCr^aep.com
dconwaygbporterwrightcom
moonevQocc.state.oh.us
boiko cc.state.oh.us
sauer(ckocc.state.oh_us
mkurtzIaw(c^aol.com
dboehmtawCnlaol.com
wiairey(a2vssp.com
drinebolticDaol_com
msmalzAoslsa.org
sbloomfield®brickler.com
tobrienCa)bricker.com
Evelvn. robinson(dgreenmountain.com
biwlo 0colu mbus. rr. com
icondo(ukalpine.com
qlazec(7q,pjm.com
durani(a?pim.com
Shawn.IevdenCg2oseg.com
ssmithCaZszd.com
cmiller(Wszd.com
gdunnC^szd.com
jamidlrDuaoh.net
tlindsev(aDuaoh.net
Robert.mgneCgftompsonhine.corn
poloughlin(aZbuckeveoower.com
mhpetricoffAvssp.com
Michael.smith@qoristellation.com
oipbObbrslaw.com
eiacobsra^ablelaw.com
cgoodmanCo2energvmarketers.com
ricksCrpohanet.org
william.wright(d)puc.state.oh.us
steven. nourseCcDpuc.state.oh. us
gretchen. netrucciCa)puc.state_oh. us

(c14e60:)

00218



BEFORE

THE PUBLIC U'I'iI.ITIES COIvIlvIISSION OF OHIO

In the Matter of the AppIication of Columbus
Southern Power Company and Ohio Power
Company for Approval of a Post-Market
Development Period Rate Stabilization Plan.

Case No. 04-169-EL-UNC

OPNION AND ORDER

Tnis is to certify that the images appearing are an
accurate andcnmiplete rsproducticu of a case file
docaaeat delivered n th, regu2sr co¢rse ofbua^q7n̂ ss .

I
Pechnician Date Processed ^.^

`00239



04-169-EIrUNC -2-

Table of Contents

APPEARANCES ...........................................................................................................................3
OPINION .......................................................................................................................................5

I. Background ............................................................................................................5
U. The Law ..................................................................................................................7
III. Certain Elements of the Approved Electric Transition Plan ..............................7
IV. Elements of the Proposed Rate Stabilization Plan ..............................................9.
V. OCC's Motion to Dismiss ...................................................................................1D
VI. Positions of the Intervening Parties and Commissian Discussion ..................10,

A. Market 8ased Standard Service Offer and Competitive Bidding
Process .......................................................................................................11

B. Generation Rates and Charges (Provisions Two and Three of the RSP)
........... . ......... .......................................................................................... 15
1. Three and Seven Percent Increases ............... ..............................15:
2. Elimination of Five Percent Residential Discount .....................19
3. Additional.Generation Rate Increases ........................................20

C. ... Distribution Rates and Charges (Provision One of the RSP) ...............22
D. Deferral Requests (Provisions One, Five and Six of the RSP) ..............23

1. Regionat Transmission Organization Administrative Costs.... 2b
2. Canying Costs of Construction Work in Progress and In-

Service Plant Expenditures ..........................................................27
3. Consumer Education, Customer Choice Impleutentation,

Traasition Plan FFiling Costs, and all Rate Stabilization Plan
Filing Costs ....................................................................................29

E. Transmission Rates and Charges (Provision Four of the RSP) ............30
F. Current Regulatory Asset Recovery (Provision Five of the RSP) ........31
G. Shopping Incentives and Credits (Provision Seven of the RSP) ..........31
H. Other Items (Prbvisions Eight through Eleven of the RSP) ..................34

...................... 341. Additional Future Proceedings .............................
2. Functional Versus Structural Separation ....................................3b
3. Participation in Other CBPs .........................................................35
4. Minimum Stay Requirements ......................................................36

VII. Conclusion .................................................................................._........................37
FINDINGS OF FACT AND CONCLUSIONS OF LAW..... _ ...................................................38
ORDER ......................................................................_................................................................39



04-169-EL-UNC _3_

OPIMON AND ORDER

The Commission, having considered the evidence, the arguments of the parlies, and:
the applicable law, hereby issues its opinion and order in this proceeding.

APPF.ARAN('RS

Marvin I. Resnik and Sandra K. Williams, i Riverside Plaza, Columbus, Ohio 43215-
2373, and Daniel Conway, Porter, Wright, Morris & Arthur, 41 South High Street,
Columbus, Ohio 43215, on behalf of Columbus Power Company and Ohio Power
Company.

Jim Petro, Attomey General of the state of Ohio, Duane W. Luckey, Senior Deputy
Attorney General, by William Wright, Steven Nourse, and Thomas McNamee, Assistant
Attorneys General, 180 East Broad Street, 9'h Floor, Columbus, Ohio 43215, on behalf of the
staff of the Public Utilities Comtnission of Ohio.

Michael R. Smalz, Ohio State Legal Services Association, 555 Buttles Avenue,
Columbus, Ohio 43215, and Joseph V. Maskovyak, Legal Aid Society of Columbus, 40
West Gay Street, Columbus, Ohio 43215, on behalf of Appalachian People s Action
Coalition.

Robert P. Mone, Scott A. Campbell, and Kurt P. Helfrich, Thompson Hine LLP, 10
West Broad Street, Suite 700, Columbus, Ohio 43215-3435, on behalf of Buckeye Power Inc.
and Ohio Rural Electric Cooperatives Inc.

Joseph Condo, Calpine Corporation, 250 Parkway Drive, Suite 380, Lincolnshire,
Blinois 60069, on behalf of Calpine Corporation.

Stephen J. Smith, Gregory J. Dunn, and Christopher L. Miller, Schottenstein, Zox &
Dunn, 41 South Hfgh Street, Columbus, Ohio 43215, on behalf of City of Dublin.

Jeanine Amid, City Attorney, and Tom Lindsey, First Assistant City Attorney, 3600
Tremont Road, Upper Arlington, Ohio 43221, on behalf of City of Upper Arlington.

M Howard Petricoff, W. Jonathan Airey, and Jeffrey Becker, Vorys, Sater, Seymour
and Pease LLP, 52 East Gay Street, P.O. Box 1008, Cohambus, Ohio 43216-1008, on behaif of
Con.stellation NewEnergy Inc., MidAmerican Energy Company, Strategic Energy LLC,
and WPS Energy Services Inc.

M. Howard Petricoff, Vorys, Sater, Seymour and Pease LLP, 52 East Gay Street, P.O.
Box 1008, Columbus, Ohio 43216-1008, and Michael D. Smith, Constellation Power Source
Inc., 111 Marketplace, Suite 500, Baltimore, Maryland 21202, on behalf of Constellation
Power Source Inc.

_ _ -- ...o 0-27T



04-169-EL-UNC -4-

Evelyn R. Robinson, Green Mountain Energy Company, 5450 Frantz Road, Suite
240, Dublin, Ohio 43016 and Bruce J. Weston, 169 Hubbard Avenue, Columbus, Ohio
43215-1439, on behalf of Green Mountain Energy Company.

Samuel C. Randazzo, Lisa Gatchell McAlister, and Daniel J. NeiLsen, McNees
Wallace & Nurick LLC, 21 East State Street, 17' Floor, Columbus, Ohio 43215-4228, on
behalf of Industrial Energy Users-Ohio.

Michael L. Kurtz, Boehm, Kurtz & Lowry, 36 East Seventh Street, Suite 2110„
c'in.;nnati, Ohio 45202, on behalf of The Kroger Company.

Ellis Jacobs, Advocates for Basic Legal Equality Inc., 333 West First Street, Suite
500B, Dayton, Ohio 45402, on behalf of Lima/Allen Council on Community Affairs and
WSOS Community Action.

Craig G. Goodman and Stacey L. Rantala, National Energy Marketers Association,
3W K Street NW, Suite 110, Washington, DC 20007, on behalf of National Energy
Marketers Association.

Janine L. Migden-Ostrander, Ohio Consumers' Covnsel, and Colleen L. Mooney,
Kimberly J. Bojco, Eric B. Stephens, and Larry Sauer, Assistant Consumers' Counsel, 10
West Broad Street, Suite 1800, Columbus, Ohio 43215-3485, on behalf of the residential
customers of Columbus Power Company and Ohio Power Company.

David F. Boehm and Michael L. Kurtz, Boebm, Kurtz, & Lowry, 36 East Seventh
Street Siute 2110, Cincinnati, Ohio 45202, on behalf of Ohio Fatergy Group.

Richard L. Sites, 155 East Broad Street, 15"' Floor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Association:

Sally W. Bloomfield and Thomas J. O'Brien, Bricker & Eckler LLP,100 South'I1iird
Street, Columbus, Ohio 43215-4291, on behalf of Ohio Manufacfurers' Association.

David C. Rinebolt, Ohio Partners for Affordable Energy, 337 South Main Street, 4'"
Floor, Suite 5, P.O. Box 1793, Fini dlay, Ohio 45839-1793, on behalf of Ohio Partners for
Affordable Energy.

Craig A. Glazer and Janine Durand, PJM Interconnection L.L.C., 955 Jefferson
Avenue, Valley Forge Corporate Center, Nonistown, Pennsylvania 19403-2497, on behalf
of PJM Interconnection L.L.C.

Shawn P. Leyden, 80 Park Plaza,19'h Floor, Newark, New Jersey 07102, on behalf of
PSEG Energy Resources and Trade LLC.

Peter J.P. Brickfield and Emily W. Streett, Brickfield, Burchette, Ritts & Stone PC,
1025 Thomas Jefferson Street NW, 8 Floor - West, Washington, DC 20007, on behalf of
Wheeling-Pittsburgh Steel Corporation.



04-169-BIrUNC ti5-

OPINION

1. Background

In June 1999, the Ohio General Assembly passed legislation (Amended Substitute
Senate Bill No. 3 of the 123'a General Assembly, referred to as SB3) requiring the
restructuring of the Ohio electric utilityindustry and providing for competition for the
generation component of electric service. That legislation was signed by the governor in
July 1999. Pursuant to SB3, the Commission received and reviewed proposed plans by
Columbus Southern Power Company and Ohio Power Company (collectively AEP) to
transition from the then-exisfing regulatory framework to the restructured SB3 framework.
In the Matter of the Applications of Columbus Southern Power Company and Ohio Power
Company for Approval of Their Electric Transition Plans and fnr Receipt of Transition Revenues,
Case Nos. 99-1729-EL-ETP and 99-1730-EL-ETP, Opinion and Order (September 28, 2000)
and Entry on Rehearing (November 21, 2000).

Ohio electric choice (a short-hand term for the competitive electric generation
component in Ohio) began on January 1, 2001. . Under Section 4928.40, Revised Code, a
period of time was established to allow a competitive electric market to develop for the
generation component of electric service (market development period, MDP)• The default
expiration date of the MDPs was December 31, 2005, unless otherwise determined by the-
Commission in conformance with certain statutory criteria Since electric choice began,
three competitive retail electric service providers have been cerhfied to serve customers in
AEP's service territories, with onty one actually serving castomers (nonresidential) (Tr. I,
34, 127). There has been at most 3.4 percent shopping in Columbus Southera's service
territory and zero percent shopping in Ohio Power's territory (Tr. II, 175; OCC Ex. 8;
GMEC Ex. 5, at first set discovery requests 25 and 26 and third set discovery requests 1
and 2). AEP's MDP is currently scheduled to expire on December 31, 2005.

In September 2003, the Commission (while addressing a proposed stipulated plan
for the competitive market in The Dayton Power and laght Company service territory)
encouraged all other electric distribution utilities (EDUs) in the state to consider
continuation of their MDPs, a plan for rate stabilization, and/or a market-based standard
service offer as a means for allowing time for their competitive electric markets to grow.
In the Matter of the Continuatimt of the Rate Freeze and Extension of the Market Development
Period for The Dayton Power and Light Company, Case No. 02-2779-EL-ATA, Opinion and
Order at 29 (September 2, 2003). Then later that month, the Commission elaborated
further that such proposals should balance three objectives: rate certainty, financial
stability for the EDU, and further competitive market development. In the Matter of the
Application of FirstEnergy Corp. on Behalf of Ohio Edison Company, The Cteveland Electric
Rluminating Company, and The Toledo Edison Company far Appronal of TarfffAdjustments, Case
No. 03-1461-EL-UNC, Entry at 4-5 (September 23, 2(lQ3).

On February 9,2004, AEP filed an appHcation with the Comuumon for approval of
a rate stabilization plan (RSP) to follow its competitive electric MDP. AEP proposes a plan
to substitute for a post MDP, market-based standard service offer and to eliminate a
competitive bidding process from 2006 through 2008.
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Twenty-five entities filed motions to intervene in this proceeding. Those requests
were all granted and the intervenors are:

Appalachian People's Action Coalition
(APAC)1

BudceyePowerhtc.

Cal ' Corporation Ci of Dublin
City of Upper Arlington Conste3lation New Inc.2
Constellation Power Source Inc. Green Mountain Energy Company (Green

Mountain or GMEC)
Industrial Ener Users-Ohio (IEU-O 'o) e er Com 3ny
Lima Allen Council on Communi Affairs MidAmerican Energy Company
National Energy Marketers Association
(NE'MA)

Ohio Consumers' Counsel (OCC)

Ohio EmMy Grou (OEG)3 'o H ital Association
o Manufacturers' Association Ohio Partners for Affordable Energy

(OPAE)
Ohio Rural Electric C atives Inc. PJM Interconnection L.L.C. (PJNO
PSEG. Energy Resources and Trade LLC
(PSEG)

Strategic Energy LLC

Pittsb Steet Corporation WPS Energy Services Inc.
WSOS Community Action

By entry dated March 11, 2004, the Comntission established a procedural schedule
for this proceeding. A technical conference was held on March 24, 2004. Objections to the
application were filed on Apri18, 2004. By entry dated April 27, 2004, the examiner
slightly modified that procedural schedule, changing deadlines for prefilin,g expert
testimony, discovery cut-oft; the local hearing dates (to be held in Canton and Columbus),
and the evidentiary hearing date. In May 2004, the parties prefiled their expert testimony
under the revised schedule.

Pursuant to the revised schedule, the local, public hearing in Canton; Ohio, was
conducted on May 19, 2004. However, the examiner discovered afber that hearing that the
Comntission had not psoper[y sent any of the publication notices to the newspapers in
AEP's service territory. Therefore, the examiner scheduled another local hearing in
Canton, Ohio, for Juty 7, 2004, and rescheduled the local hearing in Columbus for July 1,
2004.

On May 24, 2004, OCC filed a motion to disntiss the application on various legal
grounds. On May 25, 2004, AEP filed a motion to extend the time to respond to OCC's
motion. IEU-Ohio supported an extension of the time to respond to OCC's motion. By

Appalachian People s Action Coalition, Lima/Allen Council on Conununity Affairs, Ohio Partners for
Affordable Energy, and WSOS Community Action are colleciively referenced in this dedsion as the low-
income advocates or LIA_
Constellation NewEnergy Inc., MidArnerimn Energy Company, Strategic Energy LLC, and WPS Energy
Services Inc, are collectively referenced in this decision as the Ohio Markebers Group or OMG_
OEG is composed of AK Steel Corporation, BP Products North Ametica Inc, The Procter and Gamble
Co., Ford Motor Company, and International Steel Group inc.
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entry dated June 1, 2004, the examiner granted the request to defer a ruling on OCC's
motion to dismiss, stating that a(1 parties shall have the opportunity to argue the legality of.
AEP's proposal in post-hearing briefs.

The evidentiary hearing began on June 8, 2004, and continued to June 14, 2004. AEP
presented the testimony of five witnesses. The staff and OCC each presented the
testimony of two witnesses. APAC, Lima/Allen Councif on Community Affairs, and
WSOS Community Action jointly sponsored the testimony of one witness and OEG
presented the testimony of one witness. At the July 1 and 7, 20041oca1 hearings, three.
people provided testimony in opposition to AEPs proposed RSP. The parfies filed post-
hearing briefs on July 13 and 30,2004.

II. The Law

Section 4928.14, Revised Code, states in pertinent part:

(A) After its market development period, an electric distribution utility in
this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified service territory, a market-
based standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service....

(B) After that market development period, each electric distribution
utility also shaII offer customers within its certified territory an option
to purchase competitive retail electric service the price of which is
determined through a competitive bidding process....At the election
of the electric dishibution utllity, and approval of the commission, the
competitive bidding option under this division may be used as the
market-based standard offer required in division (A) of this section.
The commission may determine at an y time that a competitive
bidding process is not required, if other means to accomplish
generally the same option for customers is readily available in the
market and a reasonable means for customer participation is
developed.

Also relevant, the Commission approved a request filed by AEP to temporarily
waive the need for it to propose a market-based standard service offer and/or competitive
bidding process (CBP). In the Matter of the Request fbr a Temporary Waiver by Co7umbns
Southern Pauwer Company and Ohio Power Compatty from the Requirements of Chapter 4901:1-35,
Ohio Administrative Code, Case No_ 04-888-EL-UNC, Entry (June 23, 2004). The
Commission agreed that AEP need not make such proposal(s) until 30 days after the final
order is issued in this proceeding.

III. Certain Efements of the Approved Electric Transition Plan

In moving to electric choice in Ohio, the Commission had to address a number of
fmancial and regulatory concerns so that each of the electric utiflties could transition into
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utilities providing monopoly distribution service, while competing to provide the
generation component In the course of making that transition, the bundied rates and
services of the electric utilities had to be separated, or unbundled, into generation,
distribution and transmission components in the electric transition plan (ETP)
proceedings.

Most of the parties to the AEP ETP proceedings agreed upon a resolution of the
issues. The Commission reviewed that proposed resolution and approved it, with some:
minor modifications and with a reservation of a rufing upon the independent transmission:
plan. For purposes of better understanding the proposed RSP, several relevant
components of the ETP are:

(1) All distribution rates effective December 31, 2005 will be frozen
through 2007 for Ohio Power and 2008 for Columbus Southern.
However, during that period, distribution rates can adjust to reflect
costs of complying with certain changes (e.g., environmental, tax and
regulatory changes) and for relief from storm damage or emergencies.

(2) Columbus Southern and Ohio Power agreed to absorb the first $20
million of actual consumer education, customer choice
implementation and transition plan filing costs, but the remainder of
such were permitted to be deferred, plus a carrying charge, as
regulatory assets for recovery in future distribution rates (via a rider).

(3) Regulatory asset recovery was approved for the companies MDP and
for the subsequent three years for Columbus Southern and the
subsequent two years for Ohio Power. Recorded regulatory assets at
the beginning of the MDP, which exceeded specific regulatory asset
dollar amounts in the stipulation, were amortized during the MDP
and recovered thxvugh existing frozen and unbundled rates.

(4) Columbus Southern made availabte to the first 25 percent of the
switching residential customers a shopping incentive. Any unused
porlion of that incentive as of December 31, 2005, w1Il be credited to
Columbus Southern's regulatory transition cost recovery.

(5) AEP reduced by five percent its generation component (including the
regulatory transition costs). AEP agreed to not seek to reduce that
five percent reduction for residential customers during the MDP. The
first 20 percent of Ohio Power residential customer load as of
December 31, 2005, that switches will not be charged the regalatory
transition charge in 2006 and 2007.

(6) AEP shall transfer, by no later than December 15, 2001, operational
control of its transmission facilities to a Federal Energy Regulatory
Commission (FERC) approved regional transmission organization
(RTO). AEP established a fund (up to $10 million) for costs associated
with transmission charges imposed by PJM and/or the Midwest
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Independent System Operator (MISO) on generafion originating in
the service territories of PJM or MISO as such costs may be incurred.

IV. Elements of the Proposed Rate Stabilization Plan

AEP proposes a plan from 2006 through 2008 to substitute for a post-MDP market-
based standard service offer and to eliminate a com petitive bidding process (Tr. I, 27). The
RSP states that all provisions of the approved ETP that are not changed by the RSP will not
be changed. The RSP proposal can be quickly summarized as follows:

(1) Keeps distribution rates in effect on December 31, 2005, frozen
through 200S, except for changes allowed by 12 categories.

(2) Continues to defer pre-2006 consumer education, customer choice
implementation and transition plan filing expenses beyond $20
million. Defer post-2005 consumer education, customer choice
implementation and transition pIan filing expenses and alt RSP filing
costs. All will be recovered as distribution regulatory as&ets, along
with carrying charges, after the RSP.

(3) Allows deferral and recovery in RSP distribution rates of: (a) RTO
admirristrative charges from the date of integration in PJM through
2005, along with a carrying cost; (b) full carrying charges for
construction expenses in Accounts 101 (electric plant in service) and
106 (completed construction not classified) from 2002 through 2005;
and (c) 2004 and 2005 equity carrying charges for expenditures from
2002 ihrough 2005 in Account 107 (construction work in progress).

(4) Increases generation rates for all. customer dasses by three percent for
Columbus Southem and seven percent for Ohio Power each year of
the plan. Also, generation rates can be adjusted in the event that any
of five situations arise, but the sum of the generation increases shall
not be greater than seven percent for Columbus Southern and 11
percent for Ohio Power in any one of the years. As an altemative to
the increases for residential customers, AEP offers that the
Commission can terminate the five percent residential generation rate
discount on June 30, 2004 (which will, instead, increase generation
rates for residential customers by 1.6 percent for Columbus Southem
and 5.7 percent for Ohio Power each year of the plan). These
generation rate increases are avoidable for customers who choose
another mxnpetitive generation suppHer.

(5) Allows adjustments of transmission components for changes in costs
directly or indirectly imposed on the companies during the RSP.

(6) Recovers amortized generation-related transition regulatory assets
under the ETP rates.
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(7) Makes the Columbus Southern 25 milts per ldlowaft hour (kWh)
shopping incentive available during the RSP to the first 25 percent of
the Columbus Southern residential load. Any unused portion will not
be credited to the regulatory asset Charge, but will become income to
Columbus Southern. StiII for 2006 and 2007, the first 20 percent of
Ohio Power residential load that switches will not be charged the
regulatory asset charge.

(8) Includes other terms addressing post-RSP Commission action,
functional separation, an atlowance for AEP to participate in the CBPs
of other companies, and minimum stay requirements for all categories
of customers.

AEP provided estimated revenue amounts expected from the fixed generation rate
increases and the new deferrals to be recovered during the RSP (AEP Ex. 3, at 10):

C^^aS y 2006 007 , 2MB Total
Columbus Southem $48 million $74 milIion $100 nuillion $222 million
Ohio Power $112 million 176 miIlion $247 million $535 million

If the potential four percent generation increase were also added to the calculation, AEP
acknowledges that the total estimated revenue amount combined for both companies
becomes $1.17 bi3lion (Tr. II, 78).

V. OCC's Motion to Dismiss

As noted earlier, OCC filed, on May 24, 2004, a motion to dismiss the application in
this proceeding on two grounds, namely that the application will violate several statutes
and it illegally proposes to repudiate the ETP stipulation. In the context of describing the
various components of the RSP, we will also explain and address the legal and policy
arguments raised by the parties, induding the specific arguments made by OCC.

Vl_ Positions of the Intervening Parties and Commission Discussion

Of the parties who have expressed a position in this proceeding, neady all agree
that a competitive market has not adequately developed in AEP's service territories (AEP
Ex. l, at 4; AEP Ex. 2, at 24; Tr. I, 201; Staff Ex. 2, at 3; Tr. IV, 151; OEG Ex. 2, at 5; Tr. III,
208; GMEC Initial Br. 2, 5; IEU-Ohio Initial Br. 8-10; LIA Reply Br. 2, 9). Moreover, many
also believe that some action needs to be taken by the Commission to avoid a"flash-cat"
in 2006 to a freely competitive electric generation market (OEG Ex. 2, at 5; Tr. III, 208;
7/7/04 Tr. 6-7, 9; IE[T-Ohio Reply Br. 7). Some of these parties openly fear that, without
some Commission action, generation rates will escalate and fluctuate dramatically, which
could hurt consumers, hurt the development of a competitive market; and harm the
market participants (AEP Ex. 1, at 4; Staff Ex. 2, at 7; Staff Initial Br. 1, 12). The
disagreement here is over the specific approach that the Comm;ccion should take to spur
competition in AEP's service territories, while balancing the interests of the different
market participants. As already noted, the Commission has determined that the objectives
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of an RSP are to develop a plan providing for. rate certainty, financial stability for the
EDU, and further competitive market development.

A. Market-Based Standard Service Offer and Competitive Bidding
Proces.s

AEP has not conducted any studies or surveyed the market to determine the impact'
of its RSP upon shopping or participation by competitive suppliers (Tr. 11, 177; GMEC Ex.
2). However, AEP believes that the proposed rate increases will create some opportunity
for increased shopping (Tr. II, 178). Staff also agreed (Tr. IV, 23, 243-244). Moreover in
AEP's view, its RSP will cover AEP's need to spend approximately $13 billion on
environmental controls after 2005 and address AEP's environmental expenditures of
roughly $1.0 billion between 2002 and 2004 (AEP Ex. 3, at 8, 11; Tr. L 234-235).
Additionally, AEP states that the RSP addresses transmission expenses, customer
switching and future uncertainty (AEP Initial Br. 11). It is for those reasons that AEP
believes its RSP is a reasonable proposal and good substitute for a market-based standard
service offer and CBP.

AEP's RSP contains no CBP; instead, AEP seeks to substitute its RSP for a CBP.
AEP takes the position that a CBP is not practical and not worth the effort (Tr. I, 96-97,104-
105). As noted earlier, the Commission has waived, temporarily, the current requirement
for the filing of a CBP while the proposed RSP is under consideration. AEP believes that
its proposed increased generation rates are reasonable substitutes for market-based rates.
In AEP's view, if the market exceeds those rates, customers wilt benefit by having a fixed
rate and, if the market rates fall below the increase levels, customers can avoid them by
switching to another supplier (AEP Initial Br. 23, 65-66). Staff concurs that the generatian
rates constitute a reasonable proxy of market-based rates because of prices in the current.
wholesale marlcet, prices in AHP's area, and shopping levels (Tr_ IV, 20-21, 26-27, 244; Staff
Initiai Br. 4, 6). Moreover, staff believes that a next step (RSP) that provides generation
rate stability and gradual, predictable increases is the best approach (Staff Reply Br. 3).

OEG and IEU-Ohio agree with the Commission's stated objectives and the concept
of an RSP. However, neither agrees with AEI"s RSP. Instead, they each advocate that
their own proposed rate plan be adopted,by the Commission (OEG Ex. 2, at 7-9; OEG
Initial Br. 15-18; IEU-Ohio Initial Br. 6,14, 37-40). OEG's rate plan basically provides: (a)
no new transmission and distribution deferrals beyond that authorized in the E7'P
decision; (b) no transmission and distribution inc=eases except for costs to comply with
environmental (distribution-related), tax and regulatory.Iaws or regulations, relief from
storm damage expenses, or an emergency; (c) transmission and distribution rate increases
after 2005 only upon a fully evaluated rate case; and (d) fixed generation rate increases
after 2005 through a monthly rider designed to recover incremental environmental and
governmentally mandated costs that have passed an earnings test (OEG Ex. 2, at 7-9; OEG
Initial Br. 15-18). OEG's plan also addresses allowed components of rate base,
components of operating expenses and rate of return (OEG Initial Br. 23-26).4 OEG
considers its plan to appropriately balance several things: (a) new environmental and

4 Green Mountain disagrees with 06G's proposed RSP because the increases are cost-based, not market-
based (GMEC Reply Br.6).
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generation-related costs are balanced with timely recovery, while the rates increase to
reasonable levels based upon eamed returns; (b) allows gradual and steady monthly rate
increases when needed for financial stability; (c) ensures market development through
moderate generation rate increases; and (d) ensures that earned returns do not increase
through piecemeal, single-issne, distribution rate increases (Id. at 18; OEG Reply Br. 23-24).

IEU-Ohio recommends various modifications to AEP's RSP that focus upon the
price certainty and financial stability objecfives identified by the Commission (IEU-Ohio
Initial Br. 38-40). In particular IEU-Ohio reoommends that (a) AEP establish its standard
service offer prices as the current generation charge5 of each rate schedule; (b) AEP'
continue to collect transition costs; and (c) AEP be permitted tb seek adjustment of the
current generation charges (either as confiscatory or as requiring increases due to
increased jurisdictional costs from fuel prices, environmental actions, tax laws, or
judicial/administrative orders).6 In the alternative, IEU-Ohio urges the Commission to
consider extending and lowering the current fixed rates, as was found to be acceptable in
Virginia (IECI-Ohio Reply Br. 11). AEP responds to both OEG's and IEU-Ohio s proposed
plans, stating among other things that those parties simply want to keep AEP's low rates
for another period of-time and their plans do not take into account aII three Commission
goals (AEP Reply Br. 14, 25-26).

OCC argues that AEP's proposed RSP does not meet the requirements of Sections
4928.02 or 4928.14, Revised Code, because the RSP is not a market-based standard service
offer and/or a CBP (OCC Motion to Dismiss 3-4, 11; OCC Initial Br. 35-36; OCC Reply Br.
22). Thus, in OCC's view, the Commission has no authority to approve the RSP.
Similarly, OCC argues that the generation rate component of the RSP is improper because
it contains no CBP, as required by Section 4928.14^, Revised Code (OCC Initial Br. 35).
Also, OCC contends that, since the RSP addresses service during the MDP that conflicts
with the approved ETP, it violates Section 4928.33(C), Revised Code (OCC Motion to
Dismiss 12). OMG, NEMA, PSEG, Green Mountain, and LIA concur with these criticisms
(OMG/NEMA htitial Br. 2-6, 15; OMG/NEMA Reply Br. 3-5; PSEG Br. 3-4, 8-9; GMEC
Initial Br. 6; GMSC Reply Br. 4; LIA Initial Br. 9-1l). In their view, the RSP cannot be an
acceptable substitute because it is not based on market prices. OCC, OMG and NEMA
acknowledge that the RSP was proposed as an altemative to the market-based standard
service offer, but argue tlhat, legally, an alternative cannot be substituted because the
statute does not allow for such (OCC Initial Br. 38; OMG/NEMA Initial Br. 5-6;
OMG/NEMA Reply Br. 4-5). LIA and Green Mountain state that, instead of illegayy
seeking RSP proposals, the Commission should have followed the path set forth in Section
4928.06, Revised Code, and provided an evaluation to the legislature (LIA Initial Br.12-14;
LIA Reply Br. 8; GMEC Reply Br. 6). OCC recommends that a CBP be filed as soon as

In ]EU-Ohio s proposal, it references the 'tfle g" instead of current generation charges. When AEP's
rates were unbundled prior to the start of electric choice, the amounts that were categorized as
generation-related (or the "big G") were the amounts not distribution-related, transmission-related,
other unbundled amounts, and tax valuation adjustments. Section 4928_34(A)(4). Revised Code. For
AE[; the "little g" is the difference between the "big C" and the amounts allotted for the regulatory
transition charge. The "little g" is what is reflected in AEP's charges as the current generation charges.
Green Mountain also disagrees with IEU-Ohio's proposed RSP because the MDP rates are not market-
based rates (GMEC Reply Br. 5).
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possible and recommends a parficalar format (OCC Ex. 10, at 10, Attach. A; OCC Reply Br.
24-25).

PSEG and OEG argue that the Commission's goals for a RSP are not fulfiIled by
AEP's proposal. SpeaficaIIy, PSEG states that rate certainty is not assured because of the
many exceptions ihat are contained in the RSP for possible future events (PSEG Br. 6).
OEG states that rate stability is not included in the RSP because the $1.17 billion potential
increase cannot constitute stability (OEG Initial Br. 5). Next, they both contend that the
RSP really just provides financlal stability to AEP and PSEG believes it wilt benefit AEP's
competitive activities, rather than financial stability of its regulated functions (PSEG Br. 7;
OEG Initial Br. 5). Moreover, PSEG claims that the RSP will do nothing to foster
development of the competitive electric market (PSGE Br. 8). OCC quantifies the impact
on the residential cfass for some of the costs over the three years as $266 miBion if the
additional generation increase is not included and $410 miIlion if it is inrluded (OCC Ex. 5,
at 3-4, Schedule FRP-1). OCC recommends that the entire RSP be rejecEed (OCC Initial Br:
64)

If the $SP is not rejected for failure to use market-based rates, OMG, NEMA and
PSEG recommend that the Commission require a competitive bid to test the market (as it
did with the FirstEnergy EDUs) and establish a basis for that market's prices
(OMG/NEMA Reply Br. 6-8, 11; PSEG Br. 9).7 Moreover, OMG and NEMA point out that,
pursuant to Section 4928.14(B), Revised Code, AEP must either provide for a competitively
bid generation service or demonstrate that such would be duplicative to available services.
They argue that AEP cannot make such a demonstration and, therefore, a CBP must be
scheduled fitce the Commission has done with other EDUs (OMG/NEMA Reply Br. 8-9).
If the Commission decides to require a CBP, Green Mountain advocates a retail CBP
(bidding for customers) as done in Pennsylvania, instead of a whoiesale CBP (bidding to
provide generation) (GMEC Reply Br. 10-12). IEU-Ohio took the opposite position, stating
that providing customers with a CBP in the cvrrent state of the market would elevate fonn
over substance (IEU-Ohio Initial Br. 40). Instead, IEU-Ohio believes the Commission
should ask the legislature to delay the CBP option until the Commission condudes that the
market is sufficiently mature to warrant the time and resources needed for CBPs (Id.).

Commission Discvssion

At the outseb we will note that AEP proposed an RSP because we requested it. All
parties to this proceeding are aware of the direction that this Commission has taken and
the concerns it has with the post-MDP competitive electric envronment. In fact, many of

7 The Conunission ordered a CBP for the FirstEnergy EDUs in In the Matter of the Applications of Ohio
Edfson ComPany, The C1meLond Electric Aluminafing Company and The Toledo Edison Company for AuNrority to
Continue and Modefy Certain Regulatory Accounting Practices and Procedures, for Tari/JApprooafs and to
Establish Rates and Other Charges Induding Regulatory Transition Charges Fo!(oming the Market Deoelopnttnt
Period, Case No. 03-2144-HIfATA (June 9, 2004). On December 8, 2004, the CBP took place (an auction).
The Commission concluded, on December 9,2004, that the CBP auction price should be rejected because
the previously approved RSP price is more favorable for c[msumers than the clearing price of the
auction, which represented the best available market-based price to cover FiustBneWs retait load. In the
Matter of the Application of Ohio Edison Company, The Cleoeland Electric Illuminating Company and The Toledo
Edfaon Company for Approval of a Compefitioe Bid Process to Bid Out Their Retail Elactric Load, Case No. 04-
1371-E1.-ATA, Finding and Order.

"^b"02•3r`
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the parfles in this proceeding have participated in several other proceedings involving the
MDPs and post-MDP acfivities for other EDUs. Many of the parties readily acknowledge
that a competitive electric generation market has not developed thus far in AEP's service
territories and will not adequately develop by the time AEP's MDP expires in December
2005. With so few participants, so very little shopping having taken place in Columbus
Southern's territory and no shopping at all having taken place in Ohio Power's territory,
we do not want to simply allow market forces to be unfettered. We believe, in AEP's
territory, a controlled tYansition is not only appropriate, but very much needed. We also
believe that many, if not all parties, agree with this fundamental starting point.

The difference of opinion occurs with the manner in which to handle the near term.
OCC, OMG, NEMA and LIA argue that Section 4928.14, Revised Code, provides the gnjy
mechanisms available to the Commission (adoption of a market-based standard service
offer and a service developed through a CBP) and the proposed RSP is neither. Even with
those two mechanisms identified in Section 4928.14, Revised Code, the parties disagree
what should be done. However, AEP, staff, OEG and IEU-Ohio believe greater flexibility
is available, namely, the.Commission can adopt an RSP. We.agree. AEP takes the position
that.a CBP is not practical and not worth the effort. Staff and IEIJ Ohio agreed. We also
agree and, as is within our authority, we conclude that a CBP is not waxraz ►ted for AEP at
the condusion of its IvIDP. The record reflects that, in the past several years, only three
competitive suppiiers have been certified to provide competitive electric service in AEP's
territory and only one is actually serving customers (Tr. I, 34, 127). Plus, there has been at
most 3.4 percent shopping in Columbus Southern's service territory and zero percent
shopping in Ohio Power's territory (Tr. II, 175; OCC Ex. 8; GMEC Ex. 5, at first set
discovery requests 25 and 26 and third set discovery requests I and 2). This level of
inactivity leads us to seriously doubt the efficacy of initiating a competitive bid. Instead,
we conclude that an RSP (and in particular the one we adopt today) will accomplish,
generally, the same as a CBP for customers and provide a reasonable means for customers
to participate in that competitive environment as it continues to develop. As further
explained in this decision, we agree to increase generation rates (which are avoidable to
customers who choose another competitive generation supplier). These components of,
the RSP, along with continuation of the unaffected provisions of the E'IP, we believe will
prompt the competitive market and continue to provide customers a reasonable means for
customer participation. Therefore, we condude that, at this time, a CBP is not required for
AEP between 2006 and 2008.

Many parties argue that AEP's proposed RSP is not a market-based standard
service offer because it is not based upon the market. OMA and NEMA have argued that
the RSP is not based upon a willing buyer and a willing seller_ AEP proposes its RSP as a
substitute for a market-based standard service offer (Plan at 3). Staff presented evidence.
that the RSP is a reasonable proxy of market based rates based upon its evaluation (Tr. IV,
20-21, 26-27, 244). OCC's witness aclmowledged that the Commission has the discretion to
determine an appropriate proxy for a market-based standard service offer, given that both
the retail electric choice market and the wholesale market have not sufficiently developed
(Tr.1I1,147). For the period involved (2006 through 2008), we conclude that the generation
rates that we approve in this RSP today will constitute an appropriate market-based
standard service offer, as required by Section 4928.14(A), Revised Code. We will evaluate
any subsequent, additional generation rate adjustments (which are limited to only the
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enumerated categories). Additionally, we conclude that the RSP that we approve today
complies with the requirements of Section 4928.14, Revised Code. None of the arguments
raised to the contrary convinces us otherwise. Finally, we note that there is greater
flexibility under Section 4928.14, Revised Code, than what some parties have advocated in
this proceeding. The Ohio Supreme Court recently recognized, in Constellation NewEnergy,
Inc. v. Pub. tltit. Comm., _ Ohio St.3d _, 2004-Ohio-6767 (December 17, 2oD4), that an
RSP could satisfy Section 4928.14, Revised Code.

Next, we conetude that our decision today will fulfill our previously identified RSP:
goals. Throughout this decision, as we address the various components of the proposed.
RSP, we specifically explain how and why we believe that various approved components
are acceptable, ineluding how they meet or fulfiA our inbended goals.

B. Generation Rates and Charges (Provisions Two and Three of the RSP)

1. Three and Seven Percent Increases

AEP proposes in the RSP that, for all customer classes, the generation rates will
increase each year (2006, 2007, and 2008) by three percent for Columbus Southem and by
seven percent for Ohio Power. These increases wiIl generate $151 million for Columbus
Southern and $376 million for Oltio Power (AEP Ex. 3, at 10). AEP contends that the three
and seven percent generation rate increases are reasonable to address the Commission's
three objectives of a RSP. These generation rate increases are based upon the companies'
judgment (AEP Ex. 2, at 12). Given that AEP has low generation rates currently, AEP
contends that fixed increases will spur market competition and be preferable to customers,
rather than imposition of full market-based rates (Id. at 13). AEP further notes that the
generation rate increases complement the companies' substantial investntettts to comply
with environmentat requirements. AEP noted that it plans to spend $13 billion beyond
normal capital expenditures after 2005 on generation-related environmental controls (AEP
Ex. 2, at 14; AEP Ex. 3, at 11). Next AEP points to other EDU generation rates and
contends that its increased rates would still be below the current lowest average
residential generation rates of those EDUs (AEP Ex. 5, at 13; Tr. IIl, 31) 8 When that
comparison is made, AEP argues that its proposed generation rate increases are
reasonable (AEP Ex. 5,13; AEP lrritial Br. 24,67-68).

Staff supports the fixed generation rate increases as reasonable in magnitude and
because they are completely avoidable if a competitor can beat the price and customers
shop (Staff Ex. 2, at 8; Tr. IV,152, 154-155, 163-164, 248-249; Staff Reply Br. 4). Staff
evaluated this portion of the plan in the context of the current market, the expectation that
generation rates will rise and the magnitude of the proposed numbers for company
financial integrity (Tr. IV 156,158; Staff Ex. 2, at 8). Moreover, staff noted that AEP's rates
are low compared to the Ohio market and keeping them frozen would impede supplier
entry in the territory (Tr. IV, 248).

8 Staff notes that AEP is distinguishable fram other EDUs in Ohio because it has lower cost generation
supplies and has an infrastructure to allow it to nwve power within a seven-state region (Staff Initial Br.
4)_ Staff suggests that AEP's proposal here shouki be evaluated separately from the other RSPs (Id.).
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OEG, Green Mountain, LIA, OCC, and IEU-Ohio disagree with the proposed fixed,
generation rate increases. OEG and IEU-Ohio object to the three and seven percent
generation rate increases on the ground that they will generate excessive earnings, while
AEP has been already receiving very healthy returns (OEG Ex. 2, at 14-16; OEG Reply Br.
4, 6; IEU-Ohio Initial Br. 7). OEG contends that the fixed generation increases will_
engender 3.6 times more revenues than the companies' projected costs for the
environmental expenditures identified (OEG Ex. 2, at 15). OEG and OCC are also
skeptical that customers will really avoid the increased generation rates on the ground
that the market is defective now and even AEP anticipates that it will remain defective for
a period of time (OEG Reply Br. 22-23; OCC Reply Br. 20). Thus, in OEG's and OCC's
view, customers will only have an option to shop in a defective market or take generation
service from AEP at increasing rates (Id.). Moreover, OCC highlights that the identified
projected costs for the environmental expenditures are not costs just for these companies;
rather, they will be allocated thrnughout the entire AEP system, but AEP did not account
for such allocation (Tr. I, 79; OCC Ex. 10, at 8; OCC Initial Br. 28). AEP and staff respond
that, after the IviDP, generation service is no longer subject to cost-based regulation and,
thus, AEP's generation rates and charges need not be cost-based (AEP Initial Br. 31; Staff
Initial Br_ 4; Tr. IV, 154, 158, 165-166, 245). OEG counters by noting that AEP justified
many aspects of the proposed RSP by relying solely on the cost of servioe for those items
(e.g., additional generation-related expenses to be recovered through generation rate
increases and deferrals) (OEG Reply Br. 17-18).

Green Mountain argues that the RSP's rates are below market (GMEC Initital Br. 8).
Green Mountain further argues that AEP should be required to prove the cost basis of its
generation rates (and distribution and transmission rates) since AEP has justified its RSP
by pointing to various costs/expenses and Section 4905.33(B), Revised Code, prohibits
service for less than actual cost for purposes of destroying competition (Id. at 18).

IEU-Ohio contends that justification for the fixed generation rate incTeases is weak
because it is not dear that AEP will spend all estimated amounts on environmental
compGance, the estimated expenditures only modesfly affect production costs during the
RSP period, and those expenditures will be allocated among the various operating
companies as production costs (Tr. I, 58-60; IEU-Ohio Initial Br. 5-6). IEU-0hio points out
that the proposed fixed generation rate increases wi71, allow t1fiP to collect $527 miIlion
more than current generation rates allow, in addition to the $702 million in transition costs
allowed under the ETP decision (IEU-Ohio Initial Br. 3). IEU-Ohio points out that this RSP
asks the Commission to approve generation rate increases on the basis that the current
generation rates are below market, while in 1999, AEP claimed that the generation
component was at above-market prices and, therefore, asked for regulatory transition
costs (fEU-Ohio Initial Br.17-I8, 22; IEU-0hio Reply Br. 7).

IEU-Ohio admowledges that electric generation service (after the MDP) shall not be
subject to traditional cost-of-service supervision or regulatioxy but it also believes that the
Commission has a duty to ensure that the standard service offer prices are just and
reasonable (IEU-Ohio Initial Br. 25-29; IEU-Ohio Reply Br. 3-5). In IEU-Ohio's view, the
RSP's proposed generation rates are too high and not reasonable, particularly since AEP's
financial condition has been very favorable over the last few years. Next, IEU-Ohio
contends that these rate increases will simply fund investments and growth on earnings
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and are not necessary for financial stability (rEU-Ohio Initial Br. 30-31). IEU-Ohio also
noted that in Virginia, price caps have been extended and Ohio should realize that raising
retail prices in Ohio (while other states extend rate caps) will not benefit Ohio as it strives
to compete in the global economy (IEU-Ohio Reply Br. 8).

OCC argues that this portion of the RSP violates Section 4928.38, Revised Code,
because it seeks recovery of additional generation-related costs not authorized in the ETT
at the time when AEP is supposed to be on its own with respect to recovery of generation-
related costs (OCC Motion to Dismiss 5). OCC further argues that these fixed generation
rate increases are not cost-based or justified because a complete pichire of current costs
has not been made (some prior costs may no longer exist, while some new costs and
benefits have developed) (Tr. I,173-174, 222; OCC Initial Br. 28-31; OCC Reply Br.16,17).
OCC supports OEG's estimated rates of return and argues that they demonstrate that the
fixed generation rate increases alone will cause extremely high returns for AEP that
should not be permitted (OCC Initial Br. 32, 39; OCC Reply Br. 16-17). In other words,
OCC states that AEP should not be eanung higher returns on equity than they could
possibly be allowed in a regulatory environment when a developed competitive market is
absent (Id. at 39).

LIA also disagrees with the generation rate increases in the RSP (LIA Initial Br. 16).
On legal grounds, LIA argues that, since the RSP involves an increase in rates, AEP has
violated Sections 4909.17 and 4909.19, Revised Code, by not following rate increase
procedures (Id. at 9). Moreover, LIA contends that AEP's actions/inactions regarding
RTO membership have caused a competitive market to not develop and, therefore, AEP
does not have "dean hands" and should not be rewarded with excessive increases in rates
(LIA Reply Br. 2). From a public policy perspective, LIA contends that the companies
already have high profit margins and do not need rate increases, and yet do not propose
any programs to mitigate the impact of the RSP on low-income customers (LIA Initial Br.
16, 20, 31; LIA Reply Br. 3-4, 6). •LIA notes that AEP is the only Ohio utility to ever
terminate funding for low-income energy efficiency programs (APAC Ex. 1, at 7; Tr. IV,
182; LIA Initial Br. 32). LIA further contends that the RSP will exacerbate the already high
amoants of percentage of income payment plan (PIPP) arrearages for AEP customers (Id
at 26). If the Commission proceeds with an RSP, LIA and OCC argue the Commission
must consider the impact of the RSP on the low-income consumers and vulnerable
populations in order to promote rate stability and certainty (Id. at 20, 34; OCC Initial Br.
62). Specifically, LIA urges: (a) the Commission to allow PIPP customer pools to
participate in CBPs during the RSP; (b) AEP to negotiate with the Ohio Department of
Development Commission staff, and Iow-income intervenors to develop "an approach to
arrearages that reinforces good payment behavior by PIPP program participants and
reduces the PIPP debt to a manageable level that can conceivably be repaid"; and (c) the
Commission require funding by AEP of $1.5 million per year for a low-income energy
effi©ency program in AEP's service territory (APAC Ex. 1, at 8, 12; Tr. N, 197, 201; LIA
Initial Br. 29, 32; LIA Reply Br. 7-8). OCC supports these three recommendations (OCC
Initial Br. 62).
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Commission Discussion

Certainly, to some extent, the generation rate increases will provide additional
funds to the companies and assist in their financial stability. As noted, AEP will be
incurring large generation-related expenses above normal capital expenditure levels
during the RSP period. However, we also believe that the RSP package as a whole.
supports our goals of helping to develop the competitive market and providing some rate
stability. We reach this conclusion because we believe that the generation rate increases
are a reasonable approximation of the future market conditions. With the RSP's
structured, periodic generation rate increases, customers will not be subjected to
significant swings in generation rates in an emerging competitive market for AEP. We.
believe this provision is not only very important to spurring a competitive market, but also
to protecting customers fiom the risks and dangers associated with price volatility and a
nascent compefitive market.

We also accept our staffs conclusion that the percentage increases are reasonable in
magnitude. Many of the parties object to this provision because they contend that AEP is
already earning too much. However, these parties seem to forget that, with the expiration
of the MDP, generation rates are subject to the market (not the Commission's traditional
cost-of-service rate regulation) and that the plan was an option that AEP voluntarily
proposed. Section 4928.05(A)(1), Revised Code. We make.this observation to point out
that, under the statutory scheme, company earnings levels would not come into play for
establishing generation rates - market tolerances would otherwise dictate, just as AEP
argued (AEP Reply Br. 26-27). We are strongly committed to encouraging the competitive
market in AEP's service territories as it is the policy of this state, per Section 4928.02,
Revised Code. Given that commitment, we do not feel that the earnings levels evidence or
cost-based analyses and arguments presented by OEG, OCC, IEU-Ohio or LIA justify
rejection of this provision. We believe that this provision will establish generation rates
that are appropriate for the RSP period, spur the competitive market, and also protect
customers from dramatic or volatile generation rate price changes. We do not agree that
this provision violates any of the cited statutes.

While we have found the proposed generation rate increases to be reasonable, both
in concept and in number, it is also appropriate to point out that these increases wili be
avoidable during the rate stabilization period. Customers who choose another
eompetitive generation supplier can avoid AEP's uxseased generation rates (because those
customers will pay, instead, the rates of their chosen supplier). We believe this is an
important point to note.

We do realize that rate increases can be difficult for some customers to handle, as
LIA has argued. We are not ignoring these concerns. In fact, we believe that the
structured nature of the generation rate increases wiII be more helpful to the low-incoane
customers in AEP's territory than would otherwise likely occur without the RSP. Ideally,
we agree that rate increases are not preferred, but we are weighing and balancing several
competing interests and we believe that the proposed generation rate increases wiB result
in the most balanced and reasonable generation rates for all customers in AEP's service
territories during the three years following the MDP. For these additional reasons, we
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accept this provision. Despite that conclusion, we agree that low-income customers, in
particular, can be disproportionately affected by the RSP. To alleviate that concern, we
conclude that low-income customers should receive some additional assistance.
Therefore, we have provided for additional fundin g of low-income and economic
development programs during the RSP period as set forth in Section VI.G of this deasion.

2. Elimination of Five Percent Residential Discount

I

For all residential customers, AII' proposes an additional generation rate increase
each year of 1.6 percent for Columbus Southern and 5.7 percent for Ohio Power, if the five
percent generation discount terminates on June 30, 2004. This would end the fiveperCent
residential rate reduction 18 months earlier than what was agreed upon in the ETP
stipulation (Tr. L 28)_ If elimination of the five percent discoimt to residential customers is
included, AEP calculates that the generation rate increases will be 8.5 percent for
Columbus Southern residential customer and 132 percent for Ohio Power residential
customers in 2006 (AEP Ex. 2, at 11). This would amount to roughly a $6 million increase
for residential rates (Tr. I, 29). AEP supports this proposal by noting that Section
4928.40(C), Revised Code, allows the Commission to teralinate, the discount if it is
"unduly discouraging market entry by [...] alternative suppHers." Despite the proposed
June 30, 2004 date having passed, AEP has noted that the alternative is still viable, but the
later termination of the discount (still prior to the end of the MDP) will result in reduced
fixed increases for residential customers (AEP Initial Br. at footnote 11). AEP, staff and
Green Mountain believe that the current generation rates, along with the existing
temporary discount, unduly discourages market entry because of the small price
differential between AEP's generation rates and others' generation supplles (AEP Ex- 2, at
12; Tr. IV, 23; GMEC Br. at 16-17). Staff and Green Mountain urge the Commission to
eliminate the temporary discount (Staff Ex. 2, at 9; GMEC Initial Br. 17).

OCC opposes elimination of'the five percent disanrnt on the ground that the ETP
stipulation requires the companies to retain the discount for residential customers through
the MDP (OCC Initial Br. 32; OCC Reply Br. 17).9 The ETP stipulation states that the
companies will "not seek to reduce the [five percent] reduction in the generation
component rate reduction for residential customers during the market development
period" (OCC Ex. 1, at 6). OCC also contends that AEP has not demonstrated that the
discount is unduly discouraging market entry, as required by Section 4928.40(C), Revised
Code (OCC Ex.10, at 5; OCC Reply Br. 18). In fact, AEP could not say that eiimination of
the discount would result in suppliers entering the residential market (AEP Ex. 2, at 12; Tr.
I, 137-138). AEP contends that its RSP does not ask to remove the five percent discount
during the MDP; it only noted that it was an option that the Commission could oonsider in
the context of the RSP's proposed generation rate increases (AEP Initial Br. 27 28, 68, 78).

IEU-Ohio states that the Commission should consider elimination of AEP's five
percent residential discount in a"stand-alone" proceeding that is "focused on the

9 OCC argues that the Conunission lacks authority to approve any portion of the ILSP that impacts any
term in the ErP decision (OCC Motion to Dismias 2; OCC Initial Br. 2-3). Staff disagrees with that
argument because the Commission retains ongoing jurisdiction over its orders, including the authority
to change or modify its earlier decisions as it deems necessary in the best interests of the utility and
cnsDomers (Staff Initial Br. at footnobe 1).
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residential customer sector and the full range of condiiions that are affecting market entry
by alternate suppliers" (lEU-Ohio Initial Br. 41)_

Comntission Discussion

OCC correctly cites the ETP stipulation. We also believe that AEP`s argument that:
its RSP does not ask to remove the five percent discount is an attempt at "hair-splitting".
AEP's RSP proposed eliminating the five percent discount and it previously agreed that it
would not make such a request during the MDP.

Notwithstanding the language in the ETP stiputation and our acceptance of that
stipulation, we have the ability to evaluate the impact of the five percent residential
discount under Section 4928.40(C), Revised Code. Section 4928.40(C), Revised Code, gives
the Conunission the flexibility to eliminate the five percent residential discount if it
unduly discourages market entry in AEP's service territories. We believe that an early
ending to the discount is not warranted and, rather, it is appropriate that the five percent
residential discount in both companies' tetijtories, end effective December 31, 2005. We
further note that ending the five percent residential discount on December 31, 2005, is in
keeping with S113 (incIuding Section 4928.40, Revised Code) and is consistent with the
timing required of the residential discounts of four other EDUs. Ohio Edison, Case No. 03-
2144-EIrATA, supra at 24-25 and In the Matter of the Application of The Cincinnati Gas &
Electric Company to Modify its Nonresidential Generation Rates to Provide for Market-Based
Standard Seroice Offer Pricing and to Establish an Alternative Competitive-Bid Service Rate
Option Subsequeat to the Market Development Period, Case No. 03-93-ELrATA, Opinion and
Order at 36-37 (September 29, 2004).

3. Additional Generation Rate Increases

AEP's RSP allows generation rates to further increase, after a Commission hearing,
for. (a) increased expenditures incurred through an affiliate pooling arrangement for
complying with changes in laws/rulesjregulations related to environmental
requirements, security, taxes, and new generation-related regulatory r?quirements
imposed by statute/rule/ regulation/adminis6rative order/court order; or (b) customer
load switches that materially jeopardize either company's ability to recover the anticipated
generation revenues. Tota! generation rate increases cannot be greater than seven percent
for Columbus Southern and 11 percent for Ohio Power in any given year (if the five
percent residential discount is not eliminated).ia The additional generation adjustments
are effectively capped at four percent. The RSP proposes a 90-day time frame, after which
the proposed increase will become effective on an interim basis until the Commission's
final order is implemented.

AEP points out that this aspect of the RSP only gives the company the flexibility to
ask for additional, limited generation rate increases in the event of diang es the two
enumerated categories; it does not pre-approve or guarantee rate increases ( AEP Ex_ 2, 16-

10 If the five percent residential discount would have been eliminated as of June 30, 2004, any additional
generation rate increases would be at most four percent above the residen@al cnstomers' fixed annual
increase, which would be at most 5.6 percent for Columbus Southem residential customers and 9.7
percent for Ohio Power residential customers (AEP Ex. 2, at 18).

- 0 &2•36
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17; AEP Initial Br. 35). AEP characterizes this provision as a means to manage the risk it
faces relative to the fixed generation rate increases (AEP Reply Br. 28). At this point in:
time, AEP does not expect to ask for additional rate increases (Tr. 1, 198). Also, AEP
mentions that any additional increases that might be authorized by the Commission could
be avoided for customers who choose another competitive supplier (AEP Initial $r. 35).

Staff, Green Mountain and IEU-Ohio do not fnlly support or fully object to this
provision. They believe that any request for additional generation rate increases should be
evaluated by looking at the company's overall financial health (not just the events that
triggered the proposed further increase) and not be limited to four percent (Staff Ex. 2, at
9-10; GMEC Reply Br. 12-13; IEU-Ohio Initial Br. 42; Tr. IV, 33, 153, 231, 245). Staff
recognizes that the proposed additional generation increases would be sought for many of
the same reasons that AEP had based its proposed thrce and seven percent increases and,
thus, believes automatic additional increases should only be considered after looking at
the whole company (Tr. N, 153, 245-247). AEP responded by stating that a look at the
overall finanaal health of the company is contrary to Section 4928.05(A)(1), Revised Code,
because generation pricing will nok be subject to cost of-service ratemaking principles
(AEP Initial $r. ^8). Additionally, AEP predicts that holding generation rates down
because of a strong "wires business" is likely to result in rate shock in 2009, which is what
the Commission is trying to avoid today (Id.; Tr. I, 247).

OCC argues that the proposed four percent additional increase does not result from
changes in market prices and, thus, is not market-based (OCC Ex. 10, at 9). Like staff,
OCC characterizes this provision as improper single-issue ratemaking and also criticizes
the ambiguity of the phrase "materially jeopardizes either or both companies' ability to
recover the increased revenues" (Id.).

OEG worries that this portion of the RSP could permit recovery twice for the same
expenses; essentially that the same costs used to justify the fixed increases arguably could
justify the proposed additional increases (OEG Ex. 2, at 16-17). Plus, because the
companies will continue to have very high earnings, OEG believes that the additiona)
generation rate increases are not needed to maintain financial stability (OEG Initial Br. 8).
AEP notes that this criticism is really a cmtcern over the Commission's ability to judge any
proposed additional generate rate increase and not a sufficient basis for rejecting this
portion of the RSP (AEP Initial Br. 39).

Commission Discussion

We find this portion of the RSP to be acceptable. We agree with AEP that this
portion of the RSP will allow AEP to seek additional generation rate increases; it does not
pre-approve them (although it does limit any approved amount). We understand staff's
and IEU-Ohio s preference that subsequent generation rate increases be viewed in the
context of the company's overall financial health, but that position ignores the
requirements of Section 4928.05(A)(1), Revised Code. Thus, we find this portion of the
RSP to appropriately temper potentially large generation rate increases (by limiting the
dollar amounts), while also recognizing AEP's interest in fnancial stability. This
provision is a compromise position that takes into consideration the competing interests.
We understand the critiasm raised with the phrase "materially jeopardizes either or both

3Y
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companies ability to recover the increased revenues." In the event that further increases
are requestedby AEP, we will evaluate this. SimilarIy, we understand OEG's concern that
AEP could request further generation-related rate increases for items that it is ah-eady
recovering. But, as AEP states, the concern does not justify rejecting the provision; it is
really a question of whether the proposed furtlier increase is properly evaluated. For
these reasons, none of the comments raised in this proceeding convinces us that this
portion of the RSP should be rejected.

C. Distribution Rates and Charges (Provision One of the ILSP)

Under the RSP, AEP distribution rates and charges in effect on December 31, 2005,
woutd remain in effect through 2008 (except for the universal service fund rider, energy
efficiency fund rider, and certain cost-based charges such as right-of-way charges). These
"frozen" distribution dtiarges coutd be also adjusted in the event of an emergency, es
in transmission/distribution allocations under the FERC's seven-factor test, or^if the
companies experience increased distribution-related expenses due to: (a) changes in
laws/rules/regulations related to environmental requirements; (b) security; (c) taxes; (d)
O&M dne to new requirements imposed by federal or state legislative or regulatory
bodies after March 31, 2004; and (e) niajor storm damage service restoration. Purthermore,
the "frozen" distribution rates will be adjusted, if the Co+*umission approves, to recover
crrtain deferred RTO administrative costs (deferred in 2004 and 2005) plus carrying costs
and certain deferred carrying costs on certain environmental expenditures since 2002, plus
carrying costs.

AEP points out that the RSP onty freezes distribution rates for an additional one-
year period for Ohio Power, because the E1P froze them previously (AEP Ex. Z at 5). AEP
aclmowledges that, in addition to what is contained witlv'nthe ETP, the RSP would add
some additional categories for which the "frozen" distribution rates would/could be
adjusted (Id.; Tr. I, 31-32). AEP coiitends that, at least with the proposed adjustments for
security expenses and the specified O&M expenses, they are justified because of the
unforeseen security issues that previously developed and the likelihood that O&M
expenditures wiII be needed since the ETP was approved (AEP Ex. 2, at 6).

Staff, IEU-Ohio and OEG state that a distribution rate case should be conducted,
instead of freezing distribution charges from 2006 to 2008 (Staff Ex. 2, at 7-8; Tr. IV, 230;
IEU-Ohio Initial Br. 42; OEG Ex. 2, at 22-23). They reach this condusion because these
distribution rates were established in 1991 and 1994 rate cases (Staff Ex. 2, at 8). More
speafically, OEG believes that AEP's returns on common equity have been very high over
the last several years and the proposed RSP will only perpetuate them (OEG Ex. 2, at 11-
14). AEP took issue with OEG's rate of return calculations, alleging a number of errors
(AEP Initial Br. 31-35).

OCC also opposes this provision. CCC contends that the additional exceptions to
the distribution rate freeze (security and O&M expmi,ses) are unwarranted (OCC Ex. 10, at
6). In OCC's view, AEP accepted the risk that increasesd expenses for these two items
would occur when it signed the ETP stipulation and AEP should not now be permitted to
illegally attempt to modify the BTP or violate Sections 4909.18 and 4909.19, Revised Code



04-169-EL-UNC -23-

I

(OCC Ex. 10, at, 6-7; OCC Motion to Dismiss at 9).11 Moreover, OCC contends that these
exceptions to the distribution rate freeze constitute single-issue ratemalcing, which is noti
appropriate public policy because the exceptions do not r"nize other cost-related
changes (OCC Ex. 10, at 6-7; Tr. III,187-188). In response, AEP states that OCC's position
conflicts with its position that the Commission set a post-MDP generation rate at
something other than market levels (AEP Initial Br. 14).

C.IA disagrees with the distribution rate provision in the RSP because it will also:
allow rate increases (LIA Initial Br.16)_

Conunission Discussaon

We find that Provision One of the RSP is acceptable. The additional exceptions to
the distribution rate freeze are, in the context of considering the RSP as a package,
reasonable. We understand OCCs contention that the additional exceptions to the rate
freeze can be considered single-issue ratemakin& but we also must point out that OCC
pt?eviously agreed to other exceptions to the distribution rate freeze, which can also be
considered single-issue ratemaking. The next question then is whether the additional
exceptions are justified. We do accept AEP's contention that, in 1999 and 2000, security
expenses and the specified O&M expenses were not fully foreseeable. In this respect, we
believe that alIowing for these additional exceptions to the distribution rate freeze during
the RSP is acceptable. We view the extension of the dis[ribution rate fieeze as a positive
aspect of the RSP, which meets our goal of fostering a competitive market and still
balancing rate stability with financial certainty for AEP.

We appredate the position taken by staff, IEU-Ohio and OEG about the need for a
distribution rate case. They have correctly noted that a rate proceeding has not taken
place for either company for a period of time. AEP believes that, after the RSP, it would be
appropriate for the Commission to initiate rate proceedings (Tr. I, 102). AEP expiained
that a rate proceeding at this point would frustrate the Commisston's goals of rate stability
and financial stability over the next few years (Id.). We agree that embarking on a rate
proceeding at this point conld run counter to our ultimate goals. Therefore, we do not
accept that position.

D. Deferral Requests (Provisions One, Five and Six of the RSP)

The companies propose to defer the costs of several items during the RSP (AEP Ex_
2, at 8-9; AEP Ex. 4, at 4-6,10-12). These items are:

(a) RTO administrative charges (adjusted for net congestion costs) from
the time of integration into PJM12 through 2005, plus a carrying
charge (based on the weighted average cost of capital).

(b) The 2004 and 2005 equity carrying charges on expendiGues begun in
2002 through 2005 for expenditures located in Account 107,
construction work in process (CWIP).

11 OCC contends that, after the MDP, EDU distribution rates can only be adjusted through properly filed
applications under Chapter 4909 Revised Code (OCC Motion to Dismiss 10).

12 AEP integrated into PJM on October 1, 2004.

..0-0241.
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(c) The full carrying charges (based on the weighted average cost of
capital) on expenditures begun in 2002 through 2005 for all ftmctions
in Accounts 101 (electric plant in service) and 106 (completed
constraction not dassified), except line extension expendittues, which
are already subject to carrying cost deferrais.

(d) Consumer education, customer choice implementation, and transition
plan filings through 2005, plus a carrying charge.

(e) Consumer education, customer choice implementation, and transition
plan filing costs incurred after 2005, and aA RSP filing costs, plus a
cartying charge.

Most of the expenditures in the second and third categories are associated with
environmental control equipment (nitrogen oxide burners, flue gas desulphurizatlon, and
selective catalytic reduction) for generation facilities (Tr. II, 14-18; OCC Ex. 3). AEP
esttmated the total amounts of fllese proposed deferralsaver the RSP as follows (AEP Ex.
4, at 3, 6-7; AEP Ex. 3, at 4-5, 7; AEP Ex. 2, at 8):

ro Deferr Columbus Sou ern Oo Power

RTO Admin. Costs 3 $11.9 million $15.6 nritlion
RTO Adndn. Costs Can-ying Costs 25 ntillion 3.2 millionl4

C Costs 1.0 million 9.0 million
In-Service Plant C Costs 13A nlillion 50.0 million
Addl. Costs for CWff' and

Ilt-Service Plant 2.0 million 9.0 million
Pre-2006 Education, Choice

InWI. and Transition Plan
Filin Costs16 40.6 miilion 45 5 million

Post 2005 Education, Choice
Im I., Transition Plan Filing
and all RSP Filing Costs» 18.2 million 19.7 million

Total $89.2 mflTion $152 million

13 These estimates do not include an adjustment for congestion costs, as thoseare unknown (AEP E)L 3, at
3; AEP Ex. 2, at 8)_

14 AEps estimate of the RTO administrative costs totaled $14.4 million for Columbus Southern and $18.8
million for Ohio Power, while the revenues to be produced by this aspect of the RSP are estimated to be
$48 million for Columbus Southem and $60 miliion for Oluo Power (AEP Fx_ 3, at 7,10). However, we
note that AEP's brief reflects instead that the anticipated revenues to be produced by this aspect of the
RSP will be $16.8 million for Columbus Southern and $209 million for Ohio Power (AEP Initial Br.
Attachment A at 3 and Attachment B at 3).

15 AEP's estimates of the carrying costs of the CWIP and irrservice plant totaled $16 mi âion for Columbus
Southern and $68 million for Ohio Power, white the revenues to be produced by this aspect of the RSP
are estimated to be $23 million for Columbus Southern and $99 million for Ohio Power (AEP E)L 3, at 7,
10)_

u' These estimates were made by AEP in May 2000 (OCC Ex.1, at 4). They do not include carrying charges.
No updated estimates were presented as evidence in this proceeding.

17 The companies did not estunate 9SP filing costs (P.E[' Ex. 3, at 5).

-.^„ _ .-.^---..-..,^..,-,.,..^...... _....... ...._.. . ..6D^2-42.
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In AEP's view, these are new, significant costs that cannot be capitalized and were not
built into curre.nt rates (AEP Ex. 4, at 7). It should be noted, however, that AEP would
amortize these new deferrals over the three-year RSP and begin recovering those amounts
as regulatory assets through distribution charges in 2006, except for the consumer.
education, customer clhoice implementation, transition plan filing costs incarred, and all
RSP filing costs, plus a carrying charge (AEP Ex. 2, at 21; AEP Ex. 4, at 4).

1. Regional Transnrission Organization Adminisfrative Costs

Staff calculated an average of the RTO deferral rider to be .27 milts/kWh for both
companies and found it to be a reasonable level for what it considers to be a new service.
(Tr. IV, 63-64, 67-68, 112, 253). OMG and NEMA do not fully object to this proposed
deferral, but contend that recovery of it during the RSP will cause some shopping
customers to be charged twice for those same costs (OMG/NEMA Initial Br. 9-11). OCC
also agrees with this criticism, but still otherwise objects to the deferral, as detailed further
below (OCC Initiai Br. 8-9; OCC Reply Br. 8). More specifically, OMG and NEMA explain
that any shopping customer will pay the pre-2006 RTO administrative charges to his/her
generation supplier as part of the cost of receiving that generation supply and, then, also
pay AEP when it assesses the deferral during the RSP. OMG and NEMA state that an easy
solution is to require that AEP customers who shop after October 1, 2004, get a credit for
PJM administrative charges untII the end of the MDP, but impose the deferrals upon them
dursng the RSP (OMG/ NEMA Initial Br.11-12). Green Mountain agrees (GMEC Reply Br.
9). AEP responds to this suggestion, stating that it is impossible to segregate how much
each customec's bill will recover the deferral and, thus, the suggestion is not possible (AEP
Reply Br. 19-20).

CCC objects to the RTO administrative cost deferral for several other reasons. OCC
first contends that this proposed deferral should be rejected because it violates the intent
of the distribution service rate cap (set forth in Section 4928.34(A)(6), Revised Code); it is
simply an attempt to recover costs that were to be recovered by the capped distribution
rates (OC:C Ex.10, at 7; OCC Initial Br. 5-6,9; OCC Reply Br. 2-3; OCC Motion to Dismiss
7). OCC also considers this provision to violate the part of the ETP decision which freezes
dishribution rates beyond the MDP. OCC points out that a utility can recover tranc,nission
costs through an increase to the transmission component, which will correspondingly
deerease the distribution component during the MDP (OCC Initial Br. at 6). AEP even
acknowledged this possibility (Tr. I, 171). Second, CCC argues that AEP is proposing
single-issue ratemaking contrary to Chapter 4909, Revised Code (OCC Initial Br. 7; OCC
Reply Br. 12-13). OCC does not believe that the Conunission should consider this single
($33.2 million) charge in isolation of overall transnussion rates.

CCC next contends that the proposed deferral of the RTO administrative charges
would improperly allow AEP to recover transmission-related expenses through
nonbypassable distribution rates (OCC Reply Br. 7-8). AEP acknowledges that the RTO
administrative charges are transmission-rated (AEP Ex. 2, at 7; AEP Ex. 4, at 16; Tr.1, 240).
However, AEP contends that these costs benefit all customers (switching and non-
switching customers) because all customers benefit with AEP's participation in an RTO.
AEP explains that the only means to allocate cost recovery among all customers in a
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competitively neutral fashion is a nonbypassable distrribution charge (AEP Ex. Z at 7; AEP
Ex. 4, at 18). AEP also explained that, without the requested authority or FERC authority,
the RTO administrative charges would not be recovered (Tr. I, 237). Moreover, AEP stated
that, while the RTO administrative costs could be recovered via a ehange in state
transmission charges (and thereby reduce distribution rates), AEP would effectively not be
able to recover those transmission expenses (Tr. I, 238). F'uially, in OCC's view, it "strains
credibility that the companies did not know there woald be RTO adnunistrative costs
when they agreed to join an RTO in the ETP stipulation° (OCC Initial Br. 10). OCC also
does not consider the RTO administrative costs to be a new service, as staff indicated, or
rate stabilization charges. OCC believes these are MDP-incurred transmission charges.
proposed to be recovered through a distribution rider after the MDP (Id.).

LIA argues that a deferral of the pre-2006 RTO administrative costs is tantamount
to an increase in the MDP-capped distribution rates (LIA Initiat Br. 4, 6). LIA states that
Section 4928.38, Revised Code, prohibits the creation of new deferrals associated with
distribution service construction, and Section 4928.34(A)(6), Revised Code, and the ETP
decision are.also violated (Id. at 5, 7). In LIA's view, this deferral constitutes a "back door"
attempt to raise distribution rates, regardless of when the deferral is collected (Id. at 6).

OEG contends that the RTO administrative cost deferral proposes to adjust frozen
distribution rate under circumstances not permutted by the ETP decision (OEG Initial Br.
13). OEG also believes that the effect of the deferral request is to avoid a rebalancing of
transmission and distribution rate levels, which is required by Section 4928.34(A)(1),
Revised Code, to remain at the MDP levels (Id.). Next; OEG takes issue with the dollar
amounts in this proposed deferral for two reasons. OEG points out that AEP does not
plan to recognize, in the amount of RTO administrative deferrals, the benefit that AEP wiII
receive from making additional off-system sales as a member of PJM (Tr. l, 173). Further,
OEG highlights that these administrative costs will include costs related to the companies'
efforts to participate in the MLSO (Tr. I, 248; OEG Initial Br. 14).

IEU-Ohio states that these RTO administrative costs were considered when
transition costs were developed in the ETP proceeding and the companies' current
financial condition does not justify creation of new regulatory assets (IEU-Ohio Initial Br.
at 44). For this reason, IEU-Ohio contends that the proposed deferral should be denied.
IEU-Ohio also noted that, in July 2004, an AEP affiliate in Virginia agreed to forego
recovery of RTO administrative costs, certain congestion costs, and ancillary service cost
increases, except through a base rate case (IEU-Ohio Reply Br. 7-8, Attachment). That
affiliate also agreed to not seek to defer such Virginia-specific costs. Furthermore, that
affiliate agreed to not seek to recover development and implementation costs that were
then being deferred, other than through a base rate case. IEU-Ohio makes the point that
other treatment of RTO administrative costs has been agreeable to an AEP company.
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Commission Discussion

The RTO administrative charges involved in this proposed deferral will be charges
incurred from OcUober 2004 through 2005. We do not believe that this proposed deferral is
a rate increase. Accord, Consumers' Counsel v. Pub. Util. Comm. (1983), 6 Ohio St.3d 377.
Recovery of the deferred RTO administrative charges would be based upon accruals
during AEP's MDP. As a result, we will not approve the proposed deferral of 2004 and
2005 RTO administrative charges.

The Comniission recognizes that AEP's expenditures for RTO membership during
the MDP have been and will continue to be instrumental in enabling AEP to efficiently
fulfill its provider of last resort (POLR) responsibilities during the rate stabilization period.
AEP is required to provide that function after the MDP. Section 4928.14(A) and (B),
Revised Code. The Conwiission has also recognized in other cases that the POLR
responsibility of the EDU is one for which the EDU incurs necessary costs and which
warrants compensation during rate stabilization periods. See, Dayton, supra at 28, and..
Ohio Edison, Case No. 03-2144-EL-ATA, supra at 23-24. The Supreme Court of Ohio
recently upheld an earlier Commission conclusion that the existence of POLR costs makes
it reasonable to apply a charge to customers during a RSP period. Constellatioty supra. Our
staff also made this argument in this proceeding (butin relation to the CWIP and in-
service plant deferrals). We believe the proposed RTO administrative charge amounts for
collection during the rate stabilization period constitute reasonable and not excessive
compensation to AEP for part of the cost of fulfilIing its POLR ponsibilities and,
accordingly, approve the collection of these amounts as partof a POLR^charge. This POLR
charge will be established as part of a separate unavoidable rider that is applicable to all
distribution customers.

We reach this conclusion baed upon the specific circumstances before us in this
proceeding. Nothing in this decision is intended to be precedent-setting or to be construed
as ruling upon the other RTO clharge-related deferral requests that we have recently
received from other EDUs. See, In the Matter of the Application of The Dayton Power and Light
Company for Authority to Mndifg its Accounting Procedures, Case No. 04-1645-EL-AAM and
In the Matter of the Application ofOhio Edison Company, The Cleveland Electric Illuminating
Company, and The Toledo Edison Company to Modify tkeir Accounting Procedures, Case No. 04-
1931-EL-AAM_

2. Carcying Costs of Construction Work in Progress and In-
Service Plant Expenditures

Staff supports the CWIP and in-service plant deferrals as well (Staff Ex. Z at 11).
Staff considers such deferrals to be equivatent to POLR char ges (Tr. IV, 108-109,147, 148,
171). Staff reaches this conclusion because the RSP is providing an option to switch and
avoid charges for AEP customers and creating a risk for AEP that customers will switch,
for which it is reasonable in staff's view, for AEP to collect POLR charges (Tr. IV, 149-150).
AEP concurs that these costs function as POLR costs (AEP Initial Br. 47, 79; AEP Reply Br.
16). Moreover, staff noted that, when compared to similar charges proposed by other
EDUs, staff felt that AEP's proposed levels were reasonable (Id.). Staff calcalated the

0 o245^
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amounts per kWh to be .38 mills for Columbus Southern and 1.16 mills for Ohio Power,
for an average of .84 mills (Tr. IV,108-109). Staff also stated that allowing AEP to recover
a part of what it would be able to obtain under traditional regulatory process when
competition has not really arrived is reasonable (Staff Ex. 2, at 11). Staff further
acknowledges that, if these costs are allowed as rate stabilization charpes, is fair for the
charges to be bypassable (that is to say, a customer who chooses another supplier and is
not returning would not be subject to the charge while purchasing another's generation)
(Tr. IV, 254-255).

OCC objects to this portion of the RSP for a host of reasons. OCC argues thaf, if
these generation-related deferrals are permitted for recovery after the MDP, then the rate
fieeze is meaningless (OCC Initial Br. at 14, 51; OCC Reply Br. 2-3). OCC believes that
after the MDP, new distribution deferrals are not permitted under Ohio law because
distribution rates are subject to rate regulation under Chapter 4909, Revised Code (OCC
Initial Br. 14-15, 52). Additionally, OCC contends that AEP assumed the risk of these
expenditures when it agreed to freeze distribution rates in the E1P proceeding (Id. at 15,
17-19). OCC points to OEG's evidence that AEP does not need the deferrals to provide
finandal stability. OCC also claims that distribution rates should not be increased to
recover generation costs, per the ETP decision and Sections 4928.15, 4928.17(A),
4928.34(A)(6) and 4928.38, Revised Code (Id. at 15-16; OCC Motion to Dismiss 8; OCC
Reply Br. 10-11). Like the RTO administrative costs, OCC contends that the Com*++iQsion
should not approve these single-issue ratemaking deferrals without looking at the full
piclure and because shopping customers wiB then pay a portion of AEP's generation costs
even though they will be taking generation service from a competitor (OCC Initial Br. 15,
22; OCC Reply Br.. 12-13).

OEG and OCC argue that these deferrals constitute retroactive ratemaking (a rate
increase during the IvIDP) because the deferral relates to amounts in existence prior to the
date of the decision in this case (OEG Ex. 2, at 18-19; OCC Initial Br. 17-19). Also, OEG and
LIA contend that these two deferrals take away one of the primary incentives of
implementing electric choice in Ohio (a cap on distribution rates during the MDP)
contrary to Sec[ion 4928.34(A)(6), Revised Code (OEG Initial Br. 9-11; UA Initial Br. 4):
Further, OEG, LIA and OCC believe these deferrals violate the ETP decision because they
are generation-related expenses used to adjust distribution rates during the period
allowed by the ETP decision for frozen dishzbution rates (LIA Initial Br. 5, 7; OEG Initial
Br. 12-13; OCC Initial Br. 16). AEP disagrees, noting that the Commission has allowed
deferrals for periods that precede the date of a decision (AEP Initial Br. 46). Also, AEP
argues that accounting deferrals are not rate increases and, thus, cannot constitute
retroactive ratemaking (Id.; AEP Initial Br. 70; AEP Reply Br. 17).

OEG also argues that these deferrals do not recover distribution-related costs and
should not be deferred for recrovery in dist.ribution charges (OEG Ex. Z at 20-22). AEP
agrees that these deferrals are not recovering distribution costs and, thus, argues that the
distribution rate freeze cannot preclude them (AEP Initial Br. 47). In AEP's and staff's
view, recovery of these deferrals will function as POLR charges, not distribution service
charges (Id.; AEP Reply Br. 16; Tr. IV,108,147).
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Green Mountain has a different point of view. It argues that generation-related
increases shoald not be as Iimited as set forth in the RSP (GMEC Initial Br. 15-16). Instead,
Green Mountain contends that any generation-related costs that AEP seeks to recover
should be included in generation rates. However, if the Co..,miasion accepts another'
recovery mechanism (such as the proposed deferrals), then the estabflshed recovery.
mechanism should be bypassable (Id.; GMEC Reply Br. 9).

IfiU-Ohio states that these CWIP and in-service plant expenditures were considered
when transition costs were developed in the ETP proceeding and the companies' current
financial condition does not justify creation of new regida6ory assets (IEU-Ohio Initial Br.
at 44). For this reason, IEU-Ohio contends that these proposed deferrals should be denied.

Commission Discussion

Similar to our reasoning for the RTO administrative charges, we do not believe that
this proposed deferral is a rate ina+ease. However, recovery of the deferred CWIP and in-
service plant carrying charges would be based upon accruals during AFd"s MDP. The
Commission recognizes that AEP's expenditare.s for Q'yIP and in-service plant during the
MDP have been and will continue to be instrumental in enabling AEP to efficiently fulfill
its POLR responsibilities during the rate stabilization period, which warrants
compensation during rate stabilization period. Section 4928.14(A) and (B), Revised Code,
requires AEP to provide that function after the MDP. We believe these carrying charge
amounts proposed for coII.ection during the rate stabilization period constitute a
reasonable and not excessive compensation to AEP for part of the cost of fuIfilling its
POI1t responsibilities and, accordingly, approve the collection of these amounts as part of
a POLR charge. As noted earlier, this POLR charge will be established as part of a separate
unavoidable rider that is app&cable to all distribution customers.

3. Consumer Education, Customer Choice Implementation,
Transition Plan F'iiing Costs, and all Rate Stabilization Plan
Filing Costs .

Staff supports this deferral provision (Staff Ex. 2, at 10). IEU-Ohio does not believe
that the Commission needs to address most of this deferral because it was already
addressed in the ETP decision (IEU-Ohio Initial Br. 43). Also, IEU-Ohio does not believe
that the Commission shonfd authorize increases for isolated categories of costs, even if
expected (Id. at 44). OCC argues that, aside from the agreement in the ETP decision to
allow some of these deferrals, the Commission should reject additional deferrals in this
case (OCC Initial Br. at 52). OCC reaches this conclusion because new distribution
deferrals and rate riders for single issues have no basis in Ohio law; the Com..,i.scion can
only adjust regulated distribution rates through a properly filed rate case.

Comrrussion Discussion

We already allowed deferral for most of the costs in this category (in the ETP
proceeding). This RSP provision would further defer those costs and also allow deferral of
the RSP filing costs. In the context of considering the RSP package and our stated RSP
goals, we are willing to accept this provision of AEP's plan.

eti2*t•-
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E. Transmission Rates and Charges (Provision Four of the RSP)

This part of the proposed RSP states the AEP may adjust state transmission rharges
(attributable to the applicable company, affiliated company or RTO open access
transmission tariff (OATTJ) to reflect FERC-approved rates and charges during the RSP,.
whether imposed directly on the companies or through an approved RTO. These indude
RTO administrative changes imposed, amortization of RTO start-up costs, and/or
surcharges for recovery of lost transmission revenues. Such rate changes would be
effective 30 days after filing, unless delayed by the Commission (but no longer than a
period of 60 days).

AEP characterizes this portion of the RSP as an affirmation of the companies'
existing right to make a filing for recvvery of FERC-approved costs (AEP Initial Br. 40, 60).
AEP believes the proposed expedited review process of such appIications is warranted
because the Commission should look at new tra.,cmiseion charges and should allow the
pass-through of FERC-approved transmission. ., (Tr. I, 242-243). Furthermone, AEP
betieves these costs will be signiflcant, new costs, w'ch are not currentfy in rates (AEP Ex.
3, at 4; AEP h-dHal Br. 40). A preliminary estmnate of at least some of the anticipated costs
in this area is $10.4 million per year for Columbus Southern and $13.1 niillion per year
Ohio Power (AEP Ex. 3, at 4).

Staff expressly supports this provision of the RSP (Staff Ex. 2, at 10). IEU-Ohio
recommends that this provision be rejected because transmission costs were taken into.
consideration when the ETP decision was issued and there are indications that AEP's
integration into PJM wilf create additional transmission revenues. Thus, IEU-Ohio
believes that there is no need for this provision (IEU-Ohio Initial Br. 43). Similarly, OEG
and OCC argue that this provision will allow AEP to be reimbursed for RTO expenses, but
it does not take into account certairi savings that will simultaneously be realized, e.g., off-
system sales (OEG Reply Br. 19; CCC Reply Br. 13-14). OEG contends that the
corresponding savings should be recognized so that the provision is truly a"pass
through" (Id.). Also, OCC contends that there should be no authorization for additional
transmission charges that have not been authorized by FERC or that AII' selects apart
from charges in the PJM RTO OATT (OCC Initial Br. 46).

Commission Discussion

We find that this provision of AEI"s RSP is reasonable, except as discussed below.
In concept, any FERC-approved transmission rates and charges during the RSP should be
passed through. We will look at them and ensure that "pass through" is appropriate.
Despite IEt.1-0hio's, OEG's and OCC's comnments, we believe this aspect of Provision Four
is appropriate. We do, however, have concerns with the Commission review process set
forth in Provision Four. If viewed in isolation, we would not necessarily believe that the
30-day/60-day automatic process was problematic. However, we and our staff will be
receiving similar types of applications from more than just AEP. For that reason, we
believe that the time period proposed is not as workable as it should be. Therefore, we
conclude that the applications to adjust state transmission charges (attributable to the
applicable company, affiliate company or RTO OATT4 to reflect FBRC-approved rates and
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charges during the RSP (whether imposed directly on the com.panies or through an
approved RTO) shall be automatica[ly approved on the 61st day after filing, unless the
Commisaion rejects, modifies or sus ds the filing. We betieve this approval process.
fairly and adequately balances: (I^e desire for a definitive conclusion from the.
Commission in a prompt manner, (2) the ability of other interested persons to participate,:
and (3) the concerns for adequate amounts of time to review the anticipated applications
in the context of other Commission work.

F. Current Regulatory Asset Recovery (Provision Five of the RSP)

The RSP proposes that AEP continue to recover amortized generation-related
transition regulatory assets under the approved ETP. Staff accepts this provision,
descnbing this term as simply continuing practices estabGshed in the ETP decision (Staff
Ex. 2, at 10). OCC supports this portion of the RSP because it continues one part of the
ETP decision. However, OCC does argue that, if the Commission will not require AEP to
keep the rest of the ETP bargain, the Commission should revisit this and other aspects of
the.ETP decision (OCC Ex. 10, at 4; OCC Initial Br. 47). To this argument, AEP contends
that an examination pf the regufatory assets recovery should not be a comsequence of filing
the RSP as requested (AEP Reply Br. 42). OCC notes that the bulk of the transition
regulatory assets for Ohio Power (associated with mining operations) may no Ionger
represent a liability to Ohio Power (Tr. II, 27, 36). IEU-Ohio is not opposed to tltis
provision, if the Commission accepts its proposed RSP (IEU-Ohio Reply Br. 10, Footrtote
11).

Commission Discussion

We also agree with Provision Five and find it appropriate to allow AEP to continue
to recover amortized generation-related transition reguIatory assets under the approved
ETP. We note that no direct opposition to this portion of the RSP was raised by any of the
Parties-

G. Shopping Incentives and Credits (Provision Seven of the RSP)

AEP proposes in the RSP that Ohio Power will still not charge the regulatory asset
charge rider, from January 1, 2006 to December 31, 2007, to the first 20 percent of the Ohio
Power residential customer load that switches, as was agreed in the ETP stipulation.18
Columbus Southern will, through the MDP and 200B, make avaitable to the first 25 percent
of the residential class load an incentive of 2.5 mills/kWh that the quafifying customers
will receive as a credit Any unused amount of the incentive money at December 31, 2005,
will not be credited to regulatory asset charge recovery. Thus, as proposed under the RSP,
Columbus Southern will receive as income any unused shopping incentive balance and
not offset the incentive balance against the transition regulatory asset

18 Although both the E'II' stipulation and the RSP state that there wiff be no shopping incentive for Ohio
Power customers, the provision to not charge certain shopping Ohio Power customers the regulatory
asset charge rider was included in the RSp's Provision Seven under the heading "Shopping lncentives".
Nothing in our decision should be construed as converting that term into a shopping incentive or
characterizing it otherwise. We have simply chosen to discuss the entirety of Provision Seven at one
time_
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Columbus Southern's unused shopping incentive through January 2004 was
roughly $12.9 million (Tr. II, 108; OCC Ex. 4). The RSP extends the Columbus Southern
shopping in¢entive through 200$. As a trade off, AEP also proposes to alter the manner in
which the unused portion of Columbus Southern's shopping incentive is handled (pEp.
Ex. 2, at 23-24; AEP Ex. 4, at 5; Tr. 1, 33). To be dear, AEP's proposal to extend this:
shopping incentive is tied to the new proposed treatment of its unused balance (AEP
Reply Br. 32). AEP argues that the extended shopping incentive, along with increased
generation rates, should result in more shopping (AEP Initial Br. 48).

Staff believes that the unused Columbus Southern shopping incentive should be
treated as a regulatory liability and flowed back to castomers (Staff E)L 2, at 12). IEl3-Ohio
concurs (IEU-Ohio Initial Br. 45). AEP believes that this position does not adequately
acknowledge that the companies are proposing to extend the shopping incentive (AEP
Initial Br. 49).

OCC believes Provisiop.$even of the plan violates the ETP decision by altering the
treatment of the unused Columbus Southern shopping incentive (OCC Ex. 10, at 8; CCC
Initial Br. 53). AEP points out that the effect of OCCs position is that no shopping
incentive would be available to Columbus Southern residential customers during the RSP
(AEP Initial Br. 49).

Green Mountain contends that the RSP's shopping incentive will be inadequate to
spur shopping. AEP calculated that the average residential price to compare for the
generation component (under the RSP and its shopping incentive terms) will be as follows
(GMEC Ex. 5, at fourth set discovery request 1):

CompanX 2006 2007 2008
Columbus Southern

With Three Percent Increase 4.26 4.38 4.51
With Termin. of Resid. Discount 4.20 4.27 4.33

Ohio Power
With Seven PercentIncrease 3.73 3.98 3.94
With Termin. of Resid. Discount 3.69 3.89 3.79

In Green Mountain's view, the residential incentive values may be at their highest during
the RSP, but they will still not spur shopping (GMEC Initial Br. 10; GMEC Reply Br. 8). In
addition to greater shopping incentives, Green Mountain also advocates for shopping
credits (avoidable charges) set at market prices (GMEC Initial Br. 11). Green Mountain
further advocates that the $10 switching fees be waived, market support generation be
provided, a voluntary enrollment process be instituted, new partial payment priority
changes be made, and reasonable/nondiscriminatory credit arrangements be created (fd.
at 10-15, 19-20). AEP states in response to these additional requests that there is no
evidence to support them and they should be rejected (AEP Reply Br. 40-14).
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Commission Discussion

First, we accept again the term of this provision related to Ohio Power's residential.
customers who shop in 2006 and 2007. We continue to believe that this term will be
beneficiai to Ohio Power customers in the near future. No arguments were raised against
this part of Provision Seven, except those raised by Green Mountain (in relation to the
amount and impact), which we address further below.

The first critiaism raised about Provision Seven of the RSP is that AEP proposes to
not credit the unused Columbus Southem shopping incentive to reguEatory asset charge
recovery (and instead extends the incentive through 2008, with any remaining amounts
becoming income to Columbus Southern). AEP correctly notes that, if the Commission
does not accept this aspect of Provision Seven, there will be no shopping incentive for
Columbus Southern's residential customers. Shopping credits and incentives were
established to promote customer switching and effective competition. Sections 4928.37
and 4928.40 Revised Code: Accord, Consteliatinn, supra. Shopping credits and incentives
are not mandated by statute after the MDP. Certainly, however, the idea of having a
Columbus Southern shopping incentive during the RSP is attractive, particvlariy since we
are trying to spur further development of the competitive market in AEP's service
territories. However, we must weigh that against AEP's dear statements that its proposed
extension of the Columbus Southern shopping incentive is oontingent upon any remaining
amounts at the end of the RSP becoming income to Columbus Southern.

We do not agree that the unused amount of the Columbus Southern shopping
incentive at the end of the RSP should become income to that company on the basis that it
is a fair trade-off to offering to extend that incentive during the period, as AEP has argued.
Under the ETP, Columbus Southem was not going to receive income if that shopping
incentive was not completely used'during the MDP. Imstead, AEP previously agreed to
flow those dollars back to customers (by tnalang a reduction to the remaining regulatory.
asset amounts equivalent to the amount of the unused shopping incentive). Moreover, we
do not betieve that Columbus Southern should earn income when customers have not
shopped sufficiently to utilize the same shopping incentive over an extended period.
Furthermore, as explained below, we do not believe that the RSP must include a shopping
incentive for Columbus Southern customers either. Therefore, the proposed Columbus
Southem shopping incentive portion of Provision Seven of the RSP is rejected.

As previously noted, the ETP decision requires that the unused balance of the
Columbus Southern shopping incentive at the end of the MDP be credited back to
Columbus Southern customers (via an adjustment to the level of regulatory asset
recovery). We agree that customers should benefit in the event that Columbus Southern
customers do not shop sufficiently by the end of this year (which is the end of the MDP).
We believe that most parties, if not all, would agree that sufficient shopping is very
unlikely to occur by the end of the MDP and, thus, an unused dollar amount will exist
However, we conclude a redirected application of the unused shopping incentive monies
is more appropriate, while yet still in line with the goal of benefiting customers. LIA and
OCC have asked in this proceeding for specsfific dollars targeted to low-income customer
issues because that segment of the customer base may be disproportionately affected by



04-169-EL-UNC -34-

the RSP. As we noted in section VI.B.1 of this dedsion, we believe that it is appropriate to
assist the AEP low-income customers. Therefore, we condude that $14 million should be
should be all^otted by AEP for the benefit of the Columbus Southern and Ohio Power low-
income customers, as well as for economic development during the RSP period. We will
reqaire AEP to work with our Service Monitoring and Enforcement Lleparhnent staff to
develop the details for the use of those sums. Our staff will consult with the Ohio
Department of Development in relation to the use of that money in AEP's service:
territories.

Green Mountain has alleged that the shopping incentives (as identified for.
Columbus Southera customers above and a zero incentive for Ohio Power customers) will
not be sufficient to spur shopping in either company's territory. As we have already
noted, shopping incentives are not mandated after the MDP. In any event, the shopping
incentives are only one manner of farther developing the competitive market and we
believe that, in the full context of the proposed RSP, our decision to require monetary
assistance for low-income and economic development issues is an appropriate conclusion.
With regard to Green Mountain's argument related to partial payment priority, the
Commission is not willing to alter its established payment priority scheme just because
AEP is seeking to establish a RSP. Green Mountain has also asked for several other
specific alterations (establish other credits via avoidable charges, waiver of the $10
switching fees, provision of market support generation and institution of a voluntary
enrollment process). We do not believe that these items are needed at thfs point.
Accordingly, we will not adopt them.

H. Other Items (Provisions Eight through Eleven of the RSP)

1. Additional Future Proceedings

AEP recommends (in Provision Eight) that the Commission conduct a proceeding
to detertttine the °manner in which electric generation service should be provided to the
companies customers° after the RSP and report the results to the legislature by December
31, 2005. AEP explains that this provision is intended to avoid facing the same situation"s
at the end of the RSP as we face today (AEP Ex. Z at 24-25). Staff and IEU-Ohio agree
(Staff Ex. 2, at 13; IEU-Ohio Initial Br. 45). OMG and NBMA also appear to agree.
Specifically, OMG and NEMA state that, if the Commission approves a RSP for AEP, it
should establish a re-opener during 2007 in order to make adjustments to assist market
development and to plan for the end of the rate stabilization period (to meet the statutory
goals of market-base rates) (OMG/NEMA Initial Br. 12). OCC disagrees that the
Commission should complete a report by 2005, arguing that any report completed by that
date will not likely provide any valuable information for the post-RSP period (OCC Initial
Br. 55-56).

Commission Discussion

This provision of the RSP is acceptable as a recommendation on steps the
Commission should consider by the end of the RSP period. The Commission has a
mandate to consider all possible options for implementation at the end of the rate
stabilization period.

.on2sz-
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2. Functional Versus Structural Separation

In Provision Nine, the companies would continue functional separation (one
corporate entity with separate groups to handle each function). AEP explained that it has
not yet received authorization from the Securities and Exchange Commission to
structurally separate, although AEP has made that request (AEP Ex. 2, at 25-26). At this
point, AEP "does not contemplate structurally separating" the generation assets (Id.)
because restrucfnring has slowed down. Staff concurs with this provision, particularly
since structural separation could linut or preclude options in the future (Staff Ex. 2, at 13;
Tr. IV, 250). IEU-Ohio does not oppose this provision (IEU-Ohio Initial Br. 45).

OCG OMG, NEMA and Green Mountain state that AEP must structurally separate
per Section 4928.17, Revised Code (OCC Initial Br. 56; OMG/NEMA Initial Br. 13-14;
GMEC Initial Br. 21). PSEG states that it makes fittle sense for the Commission to approve
the RSP based upon risks/volatility of the competitive market and not protect customers
by requiring AEP to implement corporate separation (PSEG Br. 7-8). Green Mountain
argues that to continue functional separation seeks something that AEP never lawfully
had (because the ETP approved only strucluraI separation) (GMEC Initial Br. 21). Green
Mountain states that the Commission should not permit AEP to continue functional
separation if the RSP is not implemented (Id.).

Crnnn,:ssion Discussion

We are willing to accept this term of the RSP for several reasons. First and
foremost AEP has been unable to structurally separate, as it had planned, because it does
not have the necessary federal authority to do so. We simply cannot force structtural
separation when other agencies also must give their approval and that approval has not
been forthcoming. Second, we would be remiss if we did not recognize that many
expectations surrounding a competitive electric market in Ohio and around the country
have changed from 2000, which is when we approved AEP's plan in its ETP proceeding to
structurally separate its generation functions from the remainder of its functions. Third,
Sections 4928.17(C) and (D), Revised Code, allow the Commission to modify a previously
approved corporate separation plan. OCC, OMG and NEMA seem to have overlooked
that aspect of the corporate separation statute. More specifically, we condude that good
cause has been shown to allow AEP to operate on a functional separation basis for the RSP
period and such functional separation can stilt provide compliance with the state's polides
associated with competitive retail electric service, as enumerated in Section 4928.02,
Revised Code.

3. Participation in Other CBPs -

Provision 10 of the RSP allows the companies to submit bids in other EDU's CBPs.
AEP argues that Section 4928.14(B), Revised Code, compels the fx"nmi.cs;on to grant this
provision of the RSP and the Commission has acknowledged such previously (AEP Initial
Br. 52). Staff agrees with this provision and IEU-Ohio believes current law already allows
AEP to participate in the CBPs of other EDUs (Staff Ex. Z 13; IEU-Ohio Initial Br. 46).
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Green Mountain contends that AEP should not be permitted to partidpate in other CBPs
until it has structurally separated (GMEC Initial Br. 21-22).

Commission Discussion

AEP correctly notes that we have refused to limit particlpation in CBPs to non-EDU
affiliate participants because of the language in Section 4928.14(B), Revised Code. In the.
Matter of the Commission's Promulgation of Rules for the Conduct of a Competitive Bidding
Process for Electric Distn7ration Utilities Pursuant to Section 4928.14, Revised Code, Case No.
01-2164EL-ORD, Finding and Order at 9 (December 17, 2003). We find this provision of
the RSP to be reasonable. Nothing that Green Mountain has argued on this provision
convinces us that this aspect of the RSP should not be approved.

4. Minimum Stay Requirements

Also, the RSP addresses in Provision 11 the topic of minimum stay. It provides
that, during the RSP, residential and small commercial castomers that return to the
standard service must remain through April 15 of the following year, if the„cvstomer took
generation service from the company between May 16 and September 15. During the RSP,
a 12-month minimum stay would be required for large commercial and industrial
customers that return under the standard service tariff.

This RSP provision corresponds with AEP's current minimum stay tariff
provisions, but those tariff provisions have not been in effect due to a Commission
moratorium.19 AEP believes that ntinimum stay requirements are needed to avoid
seasonal impacts of switching when AEP's prices are essentially annual average rates
(AEP Ex. 5, at 5). Staff finds AEP's approach to be reasonable, but also recommends that
the alternative mentioned in those tariffs be more fully detailed (Staff Ex. Z at 14).

OMG and NEMA argue that, before the minimum stay provisions are triggered, the
Cotnmission should require that shopping customers be able to return to the standard
service offer three times (OMA/AIEMA Initial Br. 15). They note that AEP agreed to such
a term in its ETP and, since no real shoppmg has taken place, it makes sense to requin: this
term during the RSP (Id.). AEP points out that the Commission did not accept this part of
the ETP settlement and nottung was presented in this proceeding to waxxant its acceptance
now (AEP Reply Br. 39).

IEU-Ohio contends that this topic should be addressed by the Commission on a
generic basis, not in this RSP proceeding (IEU-Ohio Initial Br. 46). OCC contends that
AEP has not demonstrated a need for the minimum stay or any harm from the
moratorium (any alleged harm will only occur if customers actually shop and then return
to AEP) and, therefore, the moratorium should remain in place (OCC Initial Br.60).

19 The Commission issued a moratorium on any minimum stay requirements for residential and small
commercial cvstomers on March 21, 2042, in In the Matter of the EstuBGshment of Electronic Data Ezchange
Standards and tlniform Business Practices for the Etectric IItr7{ty 3ndushy, Case No. 00-813-EL-EDl. That
moratorium has continued indefinitely. While another proposal is pending before the Commission on
the matter, we have not issued a definitive ruting on the matter.
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Commission Discussion

We are willing to accept this provision of the RSP. We realize that we still have not
addressed the pending minimum stay proposal(which differs from AEP's minimum stay
requirements) in the generic proceeding. For the short three-year period of the RSP, we
are willing to allow AEP to implement these minimum stay requirements. It will allow us
the opportvnity to evaluate participation, gaining of enrollments, and the impact of our:
originally approved minimum stay requirements. We consider this approval to essentially
test the debate that has been raised with us for quite a period of time.

VII. Condusion

Based upon the foregoing, we condude that the proposed RSP should be adopted
(with the exception of the RSI"s proposed elinunation of the five percent residential
discount in Provision Two, the proposed deferral of RTO administrative charges, the
proposed deferral of CWIP and in-service plant carrying charges, the proposed review
period associated with FERC-approved transmission rate changes, and the proposed
treatment of the CoIumbus Southem shopping incentive) for the teasons set forth herein.
We also conclude that OCC's motion to dismiss the application should be denied.
Additionally, we condude that, AEP shall allot $14 million for low income customers and
economic development, and work with our Service Monitoring and Enforcement
Department staff to work out the details for those doIlars. AEP is, furthermore, allowed to
establish a POLR charge.

As we have already mentioned, we believe certain changes are warranted as the
MDP ends for AEP. This decision will move AEP to market-based rates for the 2006-2008
period in an appropriate and balanced fashion and conforms with the state's electric poficy
(Section 492&02, Revised Code) and this Commission s stated goals. Circumstances are
not the same as when we issued our ETP decision and we recognize that fact and have
reached condusions today that we believe are most appropriate for the 2006-2006 period.
To the extent any arguments were raised in this proceeding and they are not expressly
addressed in this decision, they have been rejected.

As noted earlier in this Order, AEP will be held forth as the POLR to consumers
who either fail to choose an alternative supplier or who choose to return to AEI"s system
after taking service from another energy company. Consistent with Ohio law, the POLR
designation places expectations upon EDUs; the companies must have sufficient capacity
to meet unanticipated demand. Additionally, the Commission is among many state
agencies that have been charged by the Governor to enhance the business climate in Ohio
as it competes on a regional, national, and global basis for economic development projects.
One of the Comnussion's roles in this endeavor has been to focus on reliable energy. We
believe that, consistent with Section 492802, Revised Code, Ohio coosumers are entitled to
a future secure in the knowledge that electricity will be available at competitive prices. We
also feel strongly that electric generators of the future should be both environment
friendly and capable of taking advantage of Ohio's vast fuel resources. With the
recognition that new technologies must be forthcoming to replace the utilities' aging
generation fleet, we urge AEP to move forward with a plan to construct an integrated
gasification combined-cyde (IGCC) facility in Ohio. AEP should engage the Ohio Power

0 o-zfr-&



04-169-EL-LTNC -38-

Siting Board in pursuit of such a plant. We are encouraged by emerging inforaeation that
suggests thatthe IGCC technology wiff be economically attractive. It is worth noting that
the Commission is exploring regufatory mechanisms by which utilities, given their POLR
responsibilities, might recover the costs of these new fadlities.

FINDINGS OF FA AND CONCLUSIONS OF LAW

(1) On February 9, 2004, AEP filed an application with the
Commission for approval of a rate stabilization plan for the
period 2006 througli 2008.

(2) Twenty-five entities filed motions to intervene in this
proceeding. All those requests were granted.

(3) A technical conference was held on March 24, 2004. Objections
to the application were filed on Apri18, 2004.

(4) A local, public hearing in Canton, Ohio, was conducted on May"
19, 2004. However, the Commission had noE properly sent any
of the publication notices to the newspapers in AEP's service
territory. Therefore, the examiner scheduled another Iocal
hearing in Canton, Ohio, for July 7, 2004 and reschedufed the
local hearing in Columbus, Ohio, for july 1, 2004. At the July 1
and 7,2004 1oca1 hearings, three people provided testimony.

(5) On May 24, 2004, OCC filed a motion to dismiss the application
on various legal grounds. By entry dated June 1, 2004, the
examiner deferred a ruling on OCCs motion to dismiss, stating
that all parties shall have the opporttmity tn argue the legality
of AEP's proposal in post-hearing briefs.

(6) The evidentiary hearing began on June 8, 2004, and continued
through June 14, 2004. AEP presented the testimony of five
witnesses. The staff and OCC each presented the testimony of
two witnesses. APAC, Lima/Allen Council on Community
Affairs, and WSOS Community Action jointly sponsored the
testimony of one witness and OEG presented the testimony of
one witness.

(7) The parties filed post-hearing briefs on July 13 and 30,2004.

(8) AEI"s MDP witl end on December 31, 2005.

(9) AEP's proposed elimination of the five percent residential
discount in provision two is precluded by the ETP decision.

(10) OCC's motion to dismiss the application should be denied.
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(11) We adopt all provisions of the proposed RSP with the
exception of the:

(a) RSP's proposed elimination of the five percent
residential discount in Provision Two,

(b) Proposed deferral of RTO administrative charges
in Provisions One and Six,

(c) Proposed deferral of CWIP and in-service plant
carrying charges in Provisions One and Six,

(d) Proposed review period associated with FERC-
approved transmission rate changes in Provision
Four, and

(e) Proposed treatment of the Columbus Southern
shopping incentive in Provision Seven.

(12) Our adopted provisions of the proposed RSP, our decision to
require AEP 6o allot $14 million for low-income castorners and
economic development, our dedsiQns to require AEP to work
with our Service Monitoring and Enforcement Department staff
to work out the details for those dollars, and our decision to
allow AEP to establish a POLR charge, taken together,
appropriately balance three objectives: (a) rate certainty, (b)
finandal stability for AEP, and (c) the further development of
the competitive eleclric market Moreover, the combination of
the approved components of the RSP, along with the additional
conditions of our decision and continuation of the unaffected
provisions of the ETP, will prompt the competitive market and
continue to provide customers a reasonable means for
customer participation in the electric competitive market

ORDER

It is, therefore,

ORDERED, That OCCs motion to dismiss this application is denied- It is, further,

ORDERED, That AEP's application is approved, subject to the modifications set
forth in this decision. It is, further,

ORDERED, That AEP work with our Service Monitoring and Enforcement staff to
work out the details for the allotted low-income and economic development dollars. It is,
further,

ouZ-ff
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ORDERED, That a copy of this opinion and order be served upon all 28 parties to
this proceeding and anyinterested persons of record.

Ronda Harhn

GLP;geb

Entered in the Journal

dAii 2 6 1605
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.Rened J. Jenkins
Secietary
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BEFORE

THE PUBLIC UTILITIES COMMLSSION OF OHIO

In the Matter of the Continuation of the Rate
Freeze and Extension of the Market Develop-
ment Period for The Dayton Power and Light
Company.

In the Matter of the Application of The
Dayton Power and Light Company for
Certain Accounting Authority Pursuant to
Section 4905_13, Ohio Revised Code.

Ohio Consumers' Counsel, Industrial Energy
Users-Ohio and American Municipal
Power-Ohio, Inc.,

V.

The Dayton Power and Light Company.

In the Matter of the Application of The Dayton
Power and Light Company for Authority to
Revise Tariff Sheet in DP&L P.U.C.O. No. 17.

Case No. 02-2779-EL-ATA

Case No. 02-2879-EL-AAM

Case No. 02-2364-EL-CSS

Case No. 02-570-EL-ATA

OPIIVION AND ORDER

The Commission, coming now to consider the stipulation, testimony, and other
evidence presented in these proceedings, hereby issues its opinion and order.

APPEARANCES.

Faruki Ireland & Cox P.L.L., by Mr. Charles J. Faruki, Mr_ Paul L. Horstman, and
Mr. Jeffrey S. Sharkey, 500 Courthouse Plaza, S.W.,10 North Ludlow Street, Dayton, Ohio
45402-1818, and Mr. Athan A. Vinolus, Associate Counsel of The Dayton Power & Light
Company, 1065 Woodman Drive, Dayton, Ohio 45432, on behalf of The Dayton Power
and Light Company (DP&L).

Jim Petro, Attorney General of the State of Ohio, Duane W. Luckey, Section Chief,
by Mr. William L. Wright, Mr. Thomas G. Lindgren, and Mr. Thomas McNamee, Assistant
Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of

,-,the Public Utilities Commission of Ohio.

Robert S. Tongren, Ohio Consumers' Counsel, by Mr. Jeffrey L. Small, Ms. Ann M.
Hotz, Mr. Larry S. Sauer, and Mr. John R. Smart, Assistant Consumers' Counsels, Office of
Consumers' Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on behalf
of residential utility consumers of DP&L.

Ellis Jacobs, 333 West First Street, Suite 500, Dayton, Ohio 45402, on behalf of
Community Action Partnership of the Greater Dayton Area, f/k/a Supporting Council of
Preventative Effort. an

This is to certi.fy that the images appearing are
and complete rep=odnction of a case file
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•rechni.cian^te
prOcessed_q-

()f1259



02-2779-EL-ATAet al. -2-

Bell, Royer & Sanders Co., LPA, by Ms. Judith B. Sanders, 33 South Grant Avenue
Columbus, Ohio 43215-3927, on behalf of The Ohio Manufacturers' Association.

Vorys, Sater, Seymour & Pease LLP, by Mr. M. Howard Petricoff and Mr. W.
Jonathan Airey, 52 East Gay Street, PO Box 1008, Columbus, Ohio 43215, on behalf of
Constellation NewEnergy, Inc.

Vorys, Sater, Seymour & Pease LLP, by Mr_ Steven M. Howard, 52 East Gay Street,
PO Box 1008, Columbus, Ohio 43215, on behalf of Strategic Energy, LLC.

McNees, Wallace & Nurick, by Mr. Samuel C. Randazzo, Ms. Lisa M. Gatchell, Ms.
Gretchen J. Hummel and Mr. Michael R. Rankin, 21 East State Street,17' Floor, Columbus,
Ohio 43215, on behalf of Industrial Energy Users-Ohio.

David C. Rinebolt, Executive Director and Counsel, 337 South Main Street, 4' Floor,
Suite 5, Findlay, Ohio 45840, on behalf of Ohio Partners for Affordable Energy.

Inc.
Craig I. Smith, 2824 Coventry Road, Cleveland, Ohio 44120, on behalf of Cargill,

Hahn Loeser & Parks LLP, by Ms. Janine L. Migden, 21 East State Street, Columbus,
Ohio 43215, on behalf of Energy America, LLC.

Gary A. Jeffries, Senior Counsel, 1201 Pitt Street, Pittsburgh, Pennsylvania, 15221,
on behalf of Dominion Retail, Inc.

Evelyn R. Robinson, Green Mountain Energy Company, 5450 Frantz Road, Suite
240, Dublin, Ohio 43016, and Bruce J. Weston, 169 W. Hubbard Avenue, Columbus, Oho
43215, on behalf of Green Mountain Energy Company.

Vorys, Sater, Seymour & Pease LLP, by Mr. Gregory D. Russell, 52 East Gay Street,
PO Box 1008, Columbus, Ohio 43215, and Mr. Ivan Henderson, WPS Energy Services, Inc.,
Bank One Center, 600 Superior - Suite 1300; Cleveland, Ohio 44114, on behalf of WPS
Energy Corporation.

1. HLSTORY OF THE PROCEEDINGS

On June 22, 1999, the Ohio General Assembly passed legislation' requiring the re-
structuring of the electric utility industry and providing for retail competition with regard
to the generation component of electric service (SB 3). Pursuant to SB 3, on August 31,
2000, the Commission issued an opinion and order (ETP opinion) approving and modify-
ing a stipulation and recommendation with regard to the electric transition plan (ETP) of
DP&L_2 In its ETP opinion, the Commission, among other things, allowed DP&L a market

1
2

Amended Substitute Senate Bill No.3 of the 123" Genernl Assembly.
In the Matter of tlte Application of the Dayton Power and Leglrt Company for Approval of its Transition
Plan Pursuant to Section 4928.31, Revised Code and for the OPportnnity to Receive Transitiort Reoenues as
Atrthorrzed Under Sections 4928.31 to 4928.40, Revised Code, Case No. 99-1687-EL-ETP, Opinion and
Order, .
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development period (MDP) of three years, ending December 31, 2003, and calculated the
regulatory transition charges (RTC) and customer transition charges (CTC) on the basis of
that three-year MDP. In the ETP opinion, the Commission also required DP&L to take a
variety of listed actions related to transmission issues, induding transferring control of its
transmission facilities to a regional transmission organization (RTO) approved by the Fed-
eral Energy Regulatory Commission (FERC) and becoming a transmission-owner mem-
ber of an RTO by no later than January 1, 2001. During that MDP, the Commission antici-
pated that competition would develop, to the level described by the General Assembly in
SB 3. The parties to this proceeding do not dispute that such competition has not devel-
oped? It is also clear that a variety of events have occurred which have served as obsta-
cles to DP&L's compliance with its transmission-related obligations under the E7P opin-
ion.4

As a result of the failure of competition to develop according to expectations, on
October 28, 2002, DP&L filed an application to extend its MDP through December 31, 2005,
the latest date allowed for termination of the MDP under Section 4928.40(A) (MDP case).5
On November 1, 2002, DP&L also filed an application for accounting authority to defer
costs associated with the implementation of the revised Electric Service and Safety Stan-
dards adopted by the Commission on September 29, 2002 (accounting case).6 Motions to
intervene in the MDP case and the accounting case were received from the Ohio Consum-
ers' Counsel (OCC), Ohio Partners for Affordable Energy (OPAE), Honda of America
Mfg-, Inc- (Honda), The Supporting Council of Preventive Effort (now known as Commu-
nity Action Partnership of the Greater Dayton Area) (CAP), Industrial Energy Users-Ohio
(lEU-Ohio), Strategic Energy, LLC (Strategic), The Kroger Co. (Kroger), Energy America,
LLC (Energy America), Constellation NewEnergy, Inc. (Constellation); The Ohio Manufac-
turers' Association (OMA); AMPO, Inc. (AMPO); and Cargill, Inc. (Cargill). Comments
were also received from the Ohio Hospital Association. On April 1, 2003, the Commission
issued an entry setting April 16, 2003, as the final date on which motions to intervene in
these cases would be received, setting a schedule for other aspects of the cases, and
granting all intervention motions filed to date.7 Additional motions for intervention were
subsequently received from the National Energy Marketers Association (NEMA) and
Dominion Retail, Inc (Dominion). Such intervention was granted to Dominion at the
hearing on May 15, 2003.

The staff of the Commission filed a report and recommendations in the MDP and
accounting cases on March 31, 2003. Responses to that report and objections to DP&L's
application in the MDP case were received from DP&L, Strategic, Constellation, CAP,
Cargill, OPAE, ACC, IEU-Ohio, and NEMA.

3

4
5

6

7

See, for example, The Dayton Power and Light Company's Comments on Staff Recommendations,
Filed April 16, 2003, at 2; Testimony of Ms. Seger-Lawson, Tr. II at 50; The Dayton Power and Light
Company's Reply Hearing Brief at 1; Post-Hearing Merit Brief of the Ohio Consumers' Counsel, at 1-
3; Initial Brief of Strategic Energy, LLC, Dominion Retait, Inc. and Constellation NewEnergy, Inc., at
2; and Reply Brief Submitted on Behalf of the Staff of the Public Utilities Commission of Ohio at 5.

See, for example, Pre-Filed Testimony of Mr. Hertzel Shamash, Company Exhibit 2.
In the Matfer of the Continuation of the Rate Freeze and Extensicnt of the Market Deoeloptnent Period for the
Dayton Poroer and Light Conrpany, Case No. 02-2779-EL-ATA.
fn the Matter of the Application of The Dayton Power and Light Contpany fur Certain Accounting
Authority Pttrsnant to Section 4905.13, Oleio Recdsed Code, Case No- 02-2879-EL-AAM.

AMPO, Honda, Kroger, and Cargitl subsequently withdrew from these proceedings.
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On September 12, 2002, OCC, LEU-Ohio and American Municipal Power-Ohio, Inc.,
brought an action against DP&L, alleging that DP&L violated the terms of the stipulation
adopted in the ETP opinion by faifing to be a part of an operating, FERC-approved RTO
on the anticipated schedule (RTO case) $ CAP intervened in this proceeding. Following
discovery, on February 20, 2003, the Commission issued an entry staying all further ac-
tions in the RTO case and denying DP&L's motion to dismiss the complaint. On March 21,
2003, DP&L 6led an application for rehearing, which was denied by the Commission on
Apri117, 2003.

On March 1, 2002, DP&L filed an application to modify its current company tariffs
to allow it to withdraw some services that are being offered and to modify some others,
including the interest rate paid on customer deposits (deposits case).9 Following an Octo-
ber 31, 2002, Commission finding and order authorizing DP&L to modify its tariffs as re-
quested, an application for rehearing was filed by OCC on November 27, 2002, and
granted on December 19, 2002, for the purpose of allowing the Commission additional
time to consider the issues raised on rehearing.

On April 25, 2003, OCC and IEU-Ohio filed a motion to consolidate the MDP case,
the accounting case, the RTO case, and the deposits case, to lift the stay on the RTO case,
and to clarify the issues to be considered. As requested, on May 6, 2003, the Commission
did consolidate the four cases, lift the stay and clarify issues to be considered_

The hearing on the consolidated cases commenced on May 15, 2003, with the hear-
ing of public testimony. Mr. Harvey Tuck, a customer of DP&L for 50 years and a stock-
holder in DP&L for 27 years, testified as to his opinion of electric deregulation. He stated
that he believes deregulation will cause a risk of substantial price escalation and blackouts,
in exchange for only a modest cost savings.

The hearing continued on May 29, 2003, at which time DP&L presented a stipulation
which was reached among some of the parties in the proceeding. Testimony by DP&L's
witnesses was received. The hearing was then adjourned to allow for further discovery
related to the stipulation.

On June 9, 2003, Green Mountain Energy Company (Green Mountain) moved to
intervene in the MDP case, the accounting case and the RTO case (Green Mountain's
motion to intervene). Memoranda in opposition to this intervention were filed by DP&L
and OCC (DP&L's memorandum contra intervention and OCC's memorandum contra
intervention, respectively). On June 12,2003, WPS Energy Services, Inc., filed a motion to
intervene in all four consolidated cases (WPS's motion to intervene). On June 16, 2003,
OCC filed a letter requesting that this motion be denied (OCC's letter contra intervention).

On June 16, 2003, Strategic, Constellation, and Dominion filed a motion to compel
discovery (CRES motion to compel), relating to certain deposition questions about the
existence of agreements, other than the proposed stipulation, between DP&L and any of
the parties to that stipulation.

Olaio Consumers' Cotnisel, Industrial Energy Users-OLio and Anrericau Municipal Pouler-Ollio, Inc. n. TI+e
Dayton Power and l.tght Comparty, Case No. 02-2364-EL-CSS.
In the eY]atter of tlre Application of The Dayton Power and Light company for AntAority to reoise Tariff Sheet
in DP&L P.U.CO. No: 17, Case No. 02-570-EL-ATA.

nt>1) r 2
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On June 17, 2003, the hearing continued. Interventions by Green Mountain and
WPS were denied. However, Green Mountain and WPS were permitted to file amicus
curiae briefs. The motion to compel discovery was likewise denied. The remainder of the
testimony was received and the hearing was adjourned and submitted on the record,
subject to the filing of briefs.

On June 20, 2003, Green Mountain filed an interlocutory appeal to the denial of its
intervention (Green Mountain's intervention appeal). Memoranda contra the interlocu-
tory appeal were filed by DP&L (DP&L's memorandum contra intervention appeal), OCC
(OCC's memorandum contra intervention appeal), and IEU-0hio (IEU-Ohio s memoran-
dum contra intervention appeal).

On June 23, 2003, Strategic Energy, Constellation New Energy and Dominion Retail
filed an application for review and approval of their interlocutory appeal of the attorney
examiners' denial of their motion to compel discovery related to side agreements (CRES
discovery appeal). Memoranda contra their interlocutory appeal were filed by DP&L and
IEU-Ohio (DP&L's memorandum contra discovery appeal and IEU-Ohio's memorandum
contra discovery appeal, respectively). Strategic Energy, Constellation NewEnergy and
Dominion retail filed for leave to file a reply to the memoranda contra their appeal (CRES
discovery appeal reply). A memorandum contra the filing of such a reply was filed by
DP&L, and a letter expressing its opinion that such a reply should not be received was filed
by OCC.

An initial hearing brief was filed by DP&L on May 29,2003, at the second day of the
hearing (DP&L's initial brief). Post hearing briefs were filed on July 3, 2003, by DP&L
(DP&L's brief), OCC (OCC's brief), CAP (CAP's brief), OMA (OMA's brief), [EU-Ohio
(IEU-Ohio's brief), and the staff of the Commission (staff's brief), and by Strategic,
Dominion and Constellation, filing as a group (CRES group's brief). A letter stating its
concurrence with the CRES group's brief was filed by Energy America. Amicus curiae
briefs were filed by Green Mountain (Green Mountain's brief) and WPS (WPS's brief).

Reply briefs were timely filed on July 15, 2003, by DP&L (DP&L's reply), OCC
(OCC's reply), IEU-Ohio (IEU--0hio's reply), OMA (OMA's reply), and the staff of the
Commission (staff's reply), and by Constellation, Dominion, Strategic, WPS, and Energy
America, filing as a group (CRES group's reply). An amicus curius reply brief was timely
filed by Green Mountain. Additionally, a reply brief was filed late by OPAE and CAP.

Letters expressing support for the proposed stipulation were filed by Ohio Home
Builders Association, Inc.; The Timken Company; Appleton Papers Inc.; and Marathon
Ashland Petroleum LLC. OMA also filed a letter expressing its concem regarding its not
having been included in settlement negotiations.

II. INTERLOCLJTORY APPEALS

A. Intervention

Ohio law provides that a motion to intervene will not be considered timely if it is
filed later than either five days before the scheduled date of the hearing on the matter or
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the specific deadline established for intervention in the particular matter.lo In the MDP
case and the accounting case, the Commission issued an entry specifically setting the
deadline for intervention at April 16, 2003.17 Thus, intervention was required by that spe-
cific date. In the RTO case and the deposits case, no specific deadline was set_ Intervention
was therefore required in those cases by no later than five days before the scheduled
commencement of the hearing. As the hearing was sdmdtiled to begin on May 15, 2003,
timely motions for intervention in the RTO case and the deposits case would have been
required by May 12, 2003.12

As noted above, Green Mountain and WI'S filed their motions for intervention on
June 9, 2003, and June 12, 2003, respectively, both well after the deadlines in the various
cases.13

In Green Mountain's motion to intervene, in addition to discussing the merits of its
intervention,74 Green Mountain briefly argues that its motion should be considered
timely, as it was filed more than five days prior to the date of the third day of the hear-
ing.15 It also contends that, if late, its intervention should still be allowed on the basis of
"good cause shown;' as required by Section 4903.221, Revised Code, or "extraordinary
circumstances," as required by Rule 4901-1-11(F), O.A.C. Green Mountain's argument was
that it could not have known, prior to the filing of the proposed stipulation in these cases
on May 28, 2003, that it was going to need to intervene. Green Mountain stated that it be-
lieves that the proposed stipulation will, if approved, perpetuate the lack of competition in
the DP&L area and that, therefore, its presentation to the Commission gave Green Moun-
tain impetus to file for intervention. (Green Mountain's motion to intervene.)

DP&L counters that the intervention was not filed on a timely basis and that the
subject matters covered by the proposed stipulation were requested by DP&L long before
the stipulation was filed, thus countering Green Mountain's argument that it could not
have known it would want to intervene until the filing of that stipulation. DP&L reviews
each issue raised in Green Mountain's motion to intervene, arguing that, with regard to
each subject, the issue was raised in the cases prior to the filing of the stipulation. These
issues indude the level of shopping credits, the extension of the MDP, the calculation of
switching percentages as including certain switching to an affiliate of DP&L, and the
deferral of costs in the accounting case and the resolution of transmission issues in the
RTO case. DP&L also argues that intervention by Green Mountain would delay the
resolution of these cases, as its motion to intervene only includes a statement that it would
"pursue reasonable efforts to work cooperatively with other CRES providers in the cases,
to maximize case efficiency where practical." Finally, DP&L states that it believes Green
Mountain's interests to be already represented adequately by the other CRES providers in
the cases. (DP&L's memorandum contra intervention.)

10 Section 4903.221, Revised Code; Rule 4901-1-11(E), Ohio Adntinistrative Code (O.A.C).
II Commission Entry, dated April 1, 2003.
12 As May 10" was a Saturday, intervention would have been required by the end of business on the

following Monday.
13 Green Mountain sought intervention in all cases other than the deposits case. WPS sought

intervention only in the MDP case.
la The Commission does not disagree that Green Mountain has adequately shown its right to intervene,

from a substantive standpoint. It is only the timing of the motion that is at issue.
15 The hearing was held on three days: May 15, May 29, and June 17, 2003.
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OCC also opposed Green Mountain's motion to intervene. OCC insists that the
motion was not filed on a timely basis and that Green Mountain's interests were already
represented by other CRES providers. It notes that the filing of a stipulation in these cases
was always a "distinct possibility." (OCC's memorandum contra intervention at 4.)

WPS also moved for intervention beyond the established deadline. However, it
does not argue that its intervention should be considered timely. Rather, WPS complains
that the stipulation would remove DP&L from the rules being developed for standard
offer and bid out procedures, following the MDP. It points out that DP&L did not seek
relief regarding post-market development activities prior to May 28,2003, with the filing
of the stipulation. Thus, WPS could not know that its interests were in jeopardy until that
date. WPS only requests intervention with regard to "post-market development issues
which were not a part of the original application." (WPS's motion to intervene at 3-4.)16

OCC opposed WPS's motion to intervene on the same grounds as it opposed the
intervention of Green Mountain. It notes that the Commission's entry consolidating these
four cases also made it clear that broad issues were potentially being resolved in these
cases. (OCC's letter contra intervention; Commission entry, May 6, 2003.)

At the third day of the hearing, immediately following the filing of these motions to
intervene, the parties orally argued their positions on this issne. Green Mountain empha-
sizes that it believes that the stipulation proposed in these cases "is dramatically different
than what had previously been filed in this case." (Tr. III at 8.) The major changes men-
tioned in this oral argument by Green Mountain are, first, the possibility of an increase in
rates of up to eleven percent under certain future circumstances, after approval by the
Commission and, second, the extension of the impact of these cases to 2008 rather than
2005. (Tr. III at 8-9.) Counsel for WPS argues that the issues in the stipulation go beyond
the relief sought in DP&L's original application in the MDP case and are contrary to stat-
ute. (Tr. Il1 at 10.) Both Green Mountain and WPS beliove that their interests are not rep-
resented by other CRES providers, as they are all competitors by their very nature (Tr. III
at 18-19).

Counsel for DP&L points out that Green Mountain's interests are already repre-
sented and contends that Green Mountain's presence in these cases will delay the process
(Tr. III at 11-12). DP&L also argues that Green Mountain's late filing of its motion to inter-
vene should not be excused, as a broad stipulation should have been anticipated. "It is
hardly unusual when a case before this Commission ends up with a stipulation that deals
with matters that weren't covered in the applicant's initial filing.... In the give-and-take of
bargaining, something ends up in the Stipulation and recommendation that you can't find
in the initial filing." (Tr. III at 13-14.) As to WPS's intervention, DP&L notes that its inter-
ests are already vigorously represented (Tr. III at 14-15).

IEU-Ohio points out that the possible eleven percent increase would be submitted
to the Commission for approval and that, if it were then interested, Green Mountain could
submit comments in that proceeding. It also comments that it is the customers who

16 The Commission does not disagree that 4VPS has adequately shown its right to intervene, from a
substantive standpoint. It is only the timing of the motion that is at issue.
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would be paying that increased fee who are truly interested in its existence, not the CRES
providers. (Tr. III at 15-16.)

OCC also argues that the breadth of the stipulation is not a surprise which should
allow late intervention (Tr. III at 17-18).

Following denial of their motions to intervene ((Tr. III at 19),17 Green Mountain
filed an interlocutory appeal of that denial. In Green Mountain's intervention appeal it
first notes that Rule 4901-1-15(A)(2), O.A.C., allows the immediate appeal of an attorney
examiner's denial of a motion to intervene. Thus, its appeal is properly before the Com-
mission. Its argument on the merits is based on all of its previously argued positions, with
additional discussion of the standard for granting a late-filed motion, undue delay which
might be caused by its presence, and the representation of its interests by other CRES
providers. Green Mountain also noted that the publication date of the Commission's legal
notice regarding these cases was after the intervention deadline established for the MDP
case and the accounting case. Finally, it submits that there was never any public notice
given of various matters covered by the stipulation, including, the fact "that these consoli-
dated cases would become the forum for resolving post-MDP issues." (Green Mountain's
intervention appeal at 9.)

DP&L opposed this appeal. It argues that the stipulation does not implement an in-
crease in rates since "the increase, if any, will occur only at some future date upon the fil-
ing of an application . .."(DP&L's memorandum contra intervention appeal at 3.) It also
contends, among other things, that Green Mountain's interests are adequately repre-
sented by other intervenors. (DP&L's memorandum contra intervention appeal at 4-5.)

OCC's opposition to this appeal begins with the argument that Green Mountain
faited, in OCC's opinion, to explain why it could not have intervened earlier. OCC be-
lieves that Green Mountain's interests were represented and that resolution of these cases
by means of a stipulation should not have been unanticipated. It points out that Green
Mountain "does not argue that it did not receive notice of these proceedings, but that it
did not receive 'notice that these consolidated cases would become the forum for resolv-
ing post-MDP issues."' (OCC's memorandum contra intervention appeal at 4.)

IEU-Ohio notes that Green Mountain's motion to intervene did not rely on the rate
increase daim or the deficient notice claim in order to justify its late filing. It argues that
existing issues in the cases gave rise to the possibility that post-MDP issues would be cov-
ered. (IEU-Ohio's memorandum contra intervention appeal at 1-3.)

As argued by Green Mountain, the Commission can overlook the relevant dead-
lines if good cause is shown. Section 4903.221(A), Revised Code. Rule 4901-1-11(F),
O_A.C., further states that motions to intervene which are filed late will be granted only in
"extraordinary circumstances." The Commission does not believe that it should have
been a surprise to anyone that these cases might be resolved by the proposal of a stipula-
tion, as this is a common outcome in complicated cases before this Commission. Such

The attorney examiner denied the motions but specifically allowed Green Mountain and WPS to file
amicus curiae briefs, so as to make their comments known to the Commission. It should also be
noted that, while the transcript only records that the attomey examiner said that "briefs" could be
filed, his actual bench ruling specified that such briefs would be "amicus briefs." (Tr. III at 19.)
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stipulations often encompass a variety of issues, as they are, by their very nature, com-
promises by all of the parties involved. The mere fact that a stipulation may resolve mat-
ters differently than initially proposed by any party to the proceeding does not afford a
party seeking intervention an automatic right to be granted intervention beyond the
established deadline. Each case must be looked at on its own merit to determine if ex-
traordinary circunistances exist.

The Commission is, however, unable to overlook one issue that was raised in
Green Mountain's intervention appeal. The Commission recently initiated a rule making
proceeding in order to develop rules concerning standard service offers and the conduct
of competitive bidding for electric distribution utilities (EDU). In the Matter of tlae Commis-
sion's Promulgation of Rules for the Conduct of a Competitive Bidding Process for Electric Distri-
bution Utilities Pursuant to Section 4928.14, Revised Code, Case No. 01-2164-EL-ORD (Bidding
Rules Case). The rules proposed by the Commission's staff include a provision that
would, if adopted, require that "[c]oncurrent with the filing of an application [for standard
service offer and competitive bidding processes] and the filing of any waiver requests, the
EDU shall provide notice of proposed filings to each party in its ETP case and all competi-
tive retail electric service providers." Bidding Rules Case, Entry (February 20, 2003), Pro-
posed Rule 4901:1-35-04(A). The Commission has, thus, infonned the CRES providers that
it may determine that it is important for EDUs to notify CRES providers of post-MDP pro-
cedures that they will follow. The stipulation proposed in this case clearly covers such
matters and neither the public notice given in these cases nor any of the prior filings in the
cases presented the possibility that such matters would be resolved in this proceeding.
Therefore, the Commission finds that Green Mountain has shown good cause why it
should be allowed to intervene after the relevant deadlines.

Both Green Mountain and WPS stated at the hearing their intent not to present
witnesses in this proceeding (Tr. HI at 7,8). Green Mountain, in its interlocutory appeal, is
not requesting that the Commission reopen the hearing, but only that it be granted party
status for the opportunity to brief the issues as a party and to have the right to file further
pleadings. Accordingly, the Commission is granting Green Mountain intervention, as
conditionally requested, for any proceedings which arise in these cases from this point
forward. However, it should be understood that their intervention is being allowed, not
because the issues in the proceeding have been expanded, but because they did not
receive notice that the establishment of a standard service offer after the end of the MDP
would be a part of the proceeding.

Although WPS did not file an interlocutory appeal of the denial of intervention, the
Commission will grant its intervention on the same grounds and the same terms as it does
with regard to Green Mountain.

B. Discovery

In the event that a person is called to appear at a deposition and refuses to answer a
question propounded according to applicable rules, the deposing party may file a motion
asking for an order compelling the deponent to answer the question asked. Rule 4901-1-
23(A)(3), O.A.C. Where, as in this case, the attorney examiner refuses to issue such an
order, the moving party may only take an interlocutory appeal from that ruling if the
appeal is certified to the commission on the basis that it presents a new or novel question
of interpretation, law, or policy, or is taken from a ruling which represents a departure

I n(17F7



02-2779-EL-ATAet a1. -10-

from past precedent, and immediate determination is needed in order to prevent undue
prejudice or expense. Rule 4901-1-15(B), O.A.C.

Strategic, Constellation, and Dominion filed the CRES motion to compel, asking
that the attorney examiner direct DP&L "witness Dona R. Seger-Lawson to answer certain
questions which were posed at her deposition relating to any side agreements between
the signatory parties that are not reflected in the May 28, 2003 Stipulation and Recom-
mendation." (CRES motion to compel at 1.) They point to language in the proposed
stipulation which states that the stipulation contains the entire agreement among the par-
ties. Their questions of Ms. Seger-Lawson, and the concomitant request for the produc-
tion of any related documents, were directed at determining whether the stipulation's
provision is accurate. They claim that without knowing the terms of the entire agreement
package among the parties the Commission cannot determine whether the "settlement, as
a package, benefits ratepayers and the public interest" or whether it "violates any impor-
tant regulatory principle or practice." (CRES motion to compel at 6 (emphasis omitted).)
Strategic, Constellation, and Dominion argue that they are not seeking to determine the
motives and consideration for the agreement but, rather, the exact terms of the settlement
package. (CRES motion to compel at 7.) They compare the present situation with that
which faced the Commission in Time Warner AxS v_ Pub. i.IfiI. Comm., 75 Ohio St.3d 229, 661
N.E.2d 1097 (1996), in which case the Ohio Supreme Court stated in a footnote that it had
"grave concems regarding the commission s adoption of a partial stipulation which arose
from the exclusionary settlement meetings." Time Warner, 75 Ohio St. 3d at 233, footnote 2
(rime Warner footnote). The movants also point to Commission precedent in which dis-
covery of side agreements was upheld. (CRES motion to compel at 10.)

DP&L initially objected to the request for production of written agreements be-
tween DP&L or its affiliates with any of the signatory parties to the stipulation, on the ba-
sis that the requested materials relate to settlement and are therefore not relevant or dis-
coverable, citing In the matter af The Cincinnati Gas & Elecfric Company for Approaal of its
Elecfric Transition Plan, Case No. 99-1658-EL-ETP, Opinion and Order (August 31, 2000)
(CG&E opinion).

At the start of the third day of the hearing on this matter, following the filing of the
CRES motion to compel, the parties orally argued their positions. Counsel for Strategic
emphasized the argument that the Commission will evaluate the stipulation on the basis
of its standard, three-part test, requiring it to consider the stipulation as an entire package_
In their view, the discovery which the movants seek to compel would help to determine
what constitutes that package. He distinguished the CG&E opinion from the present case
on the basis that AK Steel, in the CG&E case, was always present at the negotiating table.
He also compared the present situation with that in In the Matter of the Joint Application of
SBC Comnzunications, inc., SBC Delaware Inc., Ameritech Corporation, and Ameritech Ohio for
Consent and Approval of a Change of Control, Case No. 98-1082-TP-AMT (Ameritech case), in
which the attorney examiner allowed questioning which related to the existence of side
agreements, where the party asking the questions was not a signatory party to the stipu-
lation. (Tr. III at 20-22.)

Counsel for DP&L countered by noting that the court in the Time Warner footnote
specifically said that "there is no requirement that all parties be at the table all the time."
(Tr. III at 23.) He also insisted that alI "Time Warner objections" had been resolved at the
second day of the hearing on this matter, by agreement among the parties. Finally, he
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maintained that the CG&E opinion is binding precedent, noting that AK Steel in that case
made precisely the same argument that the movants are making in this case as to the
stipulation not being the entire agreement among the parties. He insisted that the ques-
tion is whether the information sought to be discovered is or is not relevant. (Tr. III at 23-
26-)

Counsel for IEU-0hio stressed that the moving parties were not actively excluded
from negotiation of the stipulation (Tr- III at 27).

The attorney examiner denied the motion to compel discovery, stating that the
ruling was "based on the conunission's precedent in the matter in the CG&E case," not
passing upon whether all the parties should have been present at settlement discussions
(Tr. III at 28-29). -

Following denial of their motion, Strategic, Constellation, and Dominion filed an
application requesting certification and approval of their interlocutory appeal of that de-
nial. They argue that the attorney examiner's niling departs from the Comniission's pol-
icy favoring unanimous settlements, prevents the Commission from being in a position to
approve or disapprove the stipulation as a package, and is in conflict with rulings in similar
situations in other proceedings. They stress that, in their opinion, the CRES providers and
OMA were intentionally excluded from settlement negotiations, supporting their conclu-
sion that the CG&E case is inapplicable. They believe that, in the CG&E case, the motion
to compel discovery was rejected because the Commission would not inquire into parties'
motives for agreeing to stipulations. Here, they insist that they are not looking for mo-
tives but, rather, for an understanding of what actually comprises the complete settlement
package. (CRES discovery appeal-)

DP&L opposed the CRES discovery appeal. It insists that the criteria for certifica-
tion of an interlocutory appeal have not been met. Rule 4901-1-15(B), O.A.C. It also sug-
gests that the application is now moot, as DP&L has provided to the movants the only
document which it believes is responsive to the movants' document request. Additionally,
DP&L suggests that since the only responsive document has, according to DP&L, been
provided, further testimony from Ms. Seger-Lawson on this subject is now moot or
pointless. Finally, DP&L argues that there is no Commission policy requiring unanimous
settlements, the CRES providers.were not excluded from settlement discussions, and the
attorney examiner's ruling was consistent with Commission precedent. (DP&L's memo-
randum contra discovery appeal.)

IEU-Ohio also opposed the CRES discovery appeal. It contends that the attorney
examiner ruling is directly in keeping with Commission precedent and that the CRES pro-
viders' absence was due to their own silence. (IEU-Ohio's memorandum contra discovery
appeal.)

Contrary to ordinary practice, the CRES providers filed a motion for leave to file a
reply to both DP&L's memorandum contra discovery appeal and IEU-0hio's
memorandum contra discovery appeal.ia The movants point out that the motion to

i$ Although interlocutory appeals are normally supported only by an initial brief, and although the
filing of the reply was opposed by both DP&L and IEU-Ohio, because new issues were suggested by
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compel discovery was not limited to a document request, and the document request
portion of the motion was not limited to the production of "sidebar" agreements. They
also again stress that, in their opinion, they were excluded from settlement negotiations.
(CRES discovery appeal reply.)

Inasmuch as the CRES discovery appeal has not been addressed prior to the issu-
ance of this opinion and order, the Commission will address it at this time. The Commis-
sion will affirm the ruling of the attomey examiner. Initially, the Commission would note
that the production of one responsive document has not mooted the appeal, as the appeal
was clearly directed at testimony as well as document production. In addition, while it
would have been preferable if all parties had been present at settlement negotiations,
unanimous settlement is not required by Commission policy or precedent, or by the Ohio
Supreme Court's statement in the Time Warner footnote.

The scope of allowed discovery in proceedings before the Commission is limited to
"any matter, not privileged, which is relevant to the subject matter of the proceeding."
Rule 4901-1-16(B), O.A.C. Therefore, in determining whether or not to grant a motion to
compel discovery, the Commission, or the attomey examiner, must determine that the
information sought to be discovered is neither privileged nor irrelevant.

Settlement communications have recently been determined by the Circuit Court of
Appeal for the 6th Circuit to be privileged. In The Goodyear Tire & Rubber Company v. Chiles
Power Supply, Inc., 332 F.3d 976 (6' Cir. 2003), the court determined that the policy goal of
encouraging settlement, as well as the traditional treatment of settlement discussions in
this country, lead to the conclusion that a settlement privilege should exist. Pursuant to
this determination, the Commission finds that the information sought to be discovered by
the CRES discovery appeal, being information related to the negotiation of the proposed
stipulation in this matter, is privileged and therefore not discoverable.

In addition, even if it were not privileged, the information sought would not be
relevant to the determination of this matter. It appears to the Commission that the result
of the proposed discovery would be to determine the motivations of the various parties to
enter into the stipulation. As stated by the Commission in the CG&E opinion, "[tjhe mo-
tives of the parties in agreeing or not agreeing to sign the stipulation will not affect the
Commissiori s determination of the reasonableness of the stipulation.__" (CG&E opinion
at 58.) To the extent that the movants' assertion is correct that they are merely attempting
to determine the nature of the entire package that is being presented to the Commission
for approval, the Commission would note that no agreement among the signatory parties
to the stipulation can change the terms of the stipulation. Either the terms of the stipula-
tion are, on their face, beneficial to the ratepayers and the public or they are not. Even if
there were side agreements among the signatory parties, those agreements would not
change the public benefit or detriment of the stipulation. The Commission will evaluate
the terms of the stipulation as they appear on its face. Therefore, the discovery sought in
the CRES discovery appeal is not relevant to the subject matter of these proceedings.

the opponents to the motion in their memoranda contra, the CRES providers' motion for leave to file
a reply is hereby granted.



02-2779-EL-ATA et al.

III. . SUMMARY OF THE STIPULATiON

-13-

The proposed stipulation was signed by DP&L, OCC, staff of the Commission, IEU-
Ohio, OPAE and CAP (collectively, signatory parties) and was intended to resolve all of
the outstanding issues in the four consolidated cases. In the stipulation, the signatory par-
ties agree that DP&L's MDP will be extended through December 31, 2005. Under the
stipulation, the RTC and CTC riders are to be terminated and the corresponding rates
which were previously set forth in those riders are to be added to the electric generation
service rates. ()oint Exhibit 1, at 6.)

Shopping credits are detailed in an attachment to the stipulation without any expla-
nation of how they were calculated. ()oint Exhibit 1, at 6.) Testimony at the hearing, how-
ever, made it clear that residential shopping credits are left unchanged from current resi-
dential shopping credits and that nonresidential shopping credits are set at current levels
plus fifty percent of the current CTC rider for 2004 and seventy-five percent of the current
CTC rider for 2005. (Tr. III at 56-58.)

The stipulation also sets up a series of steps for the establishment of a voluntary en-
rollment procedure (VEP) in the event that load-switching does not reach the twenty per-
cent level by any of several dates. The procedure includes the creation of a committee to
oversee a customer education effort to encourage shopping. (Joint Exhibit 1, at 8-10.)

After the MDP terminates on December 31, 2005, the stipulation would set up a rate
stabilization period (RSP). During the RSP, several additional provisions would take effect.
First, DP&L agrees to provide a "market-based standard service offer" (SSO) to its cus-
tomers during the RSP. The SSO will be the generation rates currently charged customers
subject to the following provisions. Residential customers will continue to receive the five
percent reduction to the unbundled generation component for retail electric generation
service plus an additional 2.5 percent reduction. Second, DP&L may adjust transmission
charges to incorporate certain applicable, FERC-appr,'oved transmission rates. Third,
DP&L's distnbution rates will remain frozen at current levels, subjecj to adjustments that
may be permitted in the ETP opinion. Fourth, subject to a possible rider (discussed in the
following sentence), customers obtaining generation from a provider other than DP&L
would pay DP&L only for transmission and distribution, together with associated riders.
Fifth, all customers, regardless of the source of their generation service, may be charged a
surcharge (RSS) of up to eleven percent of the tariffed generation charges as of January 1,
2004. The RSS will ornly be assessed following Commission approval and will be designed
to allow DP&L to recover costs associated with fuel price increases or actions taken in
compliance with environmental and tax laws, regulations or court or administrative or-
ders, and costs associated with physical security and cybersecurity relating to the genera-
tion of electricity from plants owned by DP&L and its affiliates, which costs are imposed
by final rule, regulation or administrative or court order. Sixth, the SSO will be subject to
review by the Commission and, if the Commission determines that "readily available
pricing information is not adequate or sufficiently reliable to conduct the examination,
then the Commission may order a competitive bidding process to be used_ The Commis-
sion may also terminate all provisions of the stipulation and order DP&L to proceed ac-
cording to post-MDP rules established by the Commission. (joint Exhibit 1, at 11-15.)

The proposed stipulation would require DP&L, among other things, to turn over
control of as many transmission functions as reasonably possible to Pennsylvania-New
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Jersey-Maryland Interconnection, LLC (PJM), to forego seeking any rate of return incen-
tives for RTO membership or participation through December 31, 2005, and to participate
and support the establishment and implementation of certain methods for the manage-
ment of price volatility risks related to congestion. (Joint Exhibit 1, at 7-8.)

Finally, the proposed stipulation handles a few simpler matters. It would require
DP&L to retain its current line extension policies and tariffs, through December 31, 2008,
subject to changes approved by the Commission and previously communicated to the
signatory parties. (joint Ex}u'bit 1, at 10.) It would also require OCC and IEU-0}do to
withdraw from the RTO case, would require OCC to withdraw its application for rehear-
ing in the deposits case (thereby allowing the Commission's approval of the application to
stand), and would require DP&L to withdraw its application in the accounting case, subject
to a future such filing after the effective date of electric service and safety standards rules.
(Joint Exhibit 1, at 10-11.)

IV. CRTTERIA FOR EVALL3ATING STIPULATIONS

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Commission pro-
ceedings to enter into stipulations. Although not binding on the Commission, the terms
of such agreements are accorded substantial weight. See, Consumers Counsel v. Pub. Litil.
Comm., 64 Ohio St.3d 123, 125 (1992), citing Akron v. Pub. litil. Comm., 55 Ohio St.2d 155
(1978). This concept is particularly valid where the stipulation is supported or unopposed
by the vast majority of parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Ohio-American Water
Co., Case No. 99-1038-WW-AIR (fune 29, 2000); Cincinnati Gas & Electric Co., Case No. 91-
410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case No. 93-230-TP-ALT
(Maroh 30, 1994); Ohio Edison Co., Case No. 91-698-EL-FOR et aL (December 30, 1993);
Cleveland Electric Illum. Co., Case No. 88-170-EL-AIR (January 30, 1989); Restatement of Ac-
counts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC (November 26, 1985). The
ultimate issue for our consideration is whether the agreement, which embodies consider-
able time and effort by the signatory parties, is reasonable and should be adopted. In con-
sidering the reasonableness of a stipulation, the Cbmmission has used the following crite-
ria:

(1) Is the settlement a product of serious bargaining among capable,
knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the public
interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these cri-
teria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Pozuer Co. v. Pub. Util. Conim., 68 Ohio St.3d 559 (1994) (citing Con-
sumers' Counsel, supra, at 126). The court stated in that case that the Commission may

I
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place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.).

In determining whether to approve the stipulation proposed in this matter, the
Commission will follow this analysis.

A. Is the settlement a product of serious bargaining among.capable knowl-
edgeable parties?

Several of the parties to these proceedings have argued that the stipulation is not
the product of serious bargaining among capable, knowledgeable parties, as they believe
that a number of the entities which should have been included in that bargaining were in-
tentionally excluded from participation. Strategic, Dominion, and Constellation, for
example, assert that neither.any marketer nor OMA was at the negotiating table (CRES
group's brief at 21). They rely on the ETP opinion, in which the Commission found that
this test was met since "[m]ultiple bargaining sessions, open to all parties, took place be-
fore commencement of the hearings." ETP opinion at 36. (CRES group's brief at 22; CRES
group's reply brief at 6.) These CRES providers also point to the Time W arner footnote as
evidence that the Ohio Supreme Court also wants to see inclusion of all customer classes in
settlement negotiations. Finally, they contend that serious bargaining did not even take
place among the signatory parties, as two of those six parties were absent from two of the
negotiating sessions (CRES groups' reply brief at 6). Because, in their belief, an entire cus-
tomer class was excluded from the sessions, and the negotiations did not even always in-
dude all of the signatory parties, they do not find this test to have been satisfied. (CRES
group's brief at 22-23; Tr. III at 63-75, 77-75.)

OMA also discussed its exclusion from the settlement discussions. It contends that,
although Ms. Seger-Lawson testified that the stipulation resulted from a great deal of
negotiation, "in actuality the negotiations were initiated by a conference call ... on May 20
... and produced a written and signed stipulation by May 28, 2003." (OMA's brief at 8.In
addition, OMA asserts that "parties who had expressed a continued interest in settling the
case were intentionally left out of these discussions." (OMA's brief at 8.) Finally, OMA
submits that the parties who were involved in the negotiation were heavily weighted in
favor of residential consumers, exduding medium and small manufacturing customers
and commercial customers entirely and only representing large industrial customers
through one negotiating entity. (OMA's brief at 8; Tr. III at 101-108.)

Green Mountain argues that this test should require that negotiating sessions be
open to all parties, following appropriate notice, regardless of whether all parties actually
sign the resulting stipulation. It contends that the Commission's ETP opinion incorporated
such a standard by stating that the test was met by there having been "[m]ultiple bar-
gaining sessions, open to all parties." ETP opinion at 36. It also relies on the Time Warner
footnote to show that entire customer classes should not be excluded from negotiations.
Here, Green Mountain maintains that the CRES providers and OMA were excluded, con-
trary to expectations of the Commission and the Ohio Supreme Court. Thus, it maintains
that this test is not met. (Green Mountain's brief at 8-9; Green Mountain's reply brief at
12.)

DP&L, OCC, CAP, lEi3-Ohio, and staff of the Commission, on the other hand,
unanimously urge the Commission to find that the stipulation is the product of serious
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bargaining among capable, knowledgeable parties. DP&L, initially, asserts that the stipu-
lation meets the test since it was "a product of months of negotiations," the parties and
their counsel have substantial experience before the Commission, the negotiations were
both lengthy and filled with compromises on all sides (DP&L's initial brief at 6; DP&L's
reply brief at 4). DP&L insists that the nonsignatory parties were not excluded from the
negotiations but, rather, appeared to be uninterested in settlement (DP&L's brief at 11-13).
As to the Time Wamer footnote, DP&L reasons that it is inapplicable for a number of rea-
sons, including that the nonsignatory parties declined to participate in earlier negotiations,
that filings with the Commission referenced settlement discussions, that every customer
class was represented at negotiations, and that including nonsignatory parties would have
been futile (DP&L's reply brief at 4-8).

The briefs filed by OCC also reflect its belief that this test is met. Reciting its view of
the history of negotiations (OCC brief at 9-10), OCC posits that settlement negotiations
began in December 2002 (OCC brief at 11). OCC maintains that the absence of the CRES
providers and OMA from negotiations is not relevant to the question of whether the
stipulation results from serious bargaining among capable, knowledgeable parties.
"Surely the commission cannot conclude from the absence of the Marketers and the OMA
as signatory parties that the Stipulation did not result from serious bargain regarding dis-
putes between the parties that have been discussed extensively in numerous pleadings in
these cases." (OCC reply brief at 5.) As to the Time Wamer footnote, OCC disputes its
application here, as it points out that the court in that case specifically stated that it would
not require that all parties be involved in settlement negotiations (OCC brief at 19).

The brief filed by CAP, like that of OCC, states that negotiations began in Decem-
ber 2002 and that all parties are experienced and represented by counsel (CAP's brief at 3).

JEU-Ohio discusses the alleged exclusion of CRES marketers and OMA at some
length (IEU-Ohio's reply brief at 4-8),19 noting that the exclusion of OMA from a distribu-
tion list for a proposed settlement was inadvertent (IEU=Ohio's reply brief at 6).

Staff of the Commission initially notes that, in its opinion, no class of customers was
excluded from negotiations and all customer classes will receive benefits from the ap-
proval of the stipulation (staff's brief at 3; staff's reply brief at 16). Additionally, staff ar-
gues that the CRES providers do not represent any customer class but, rather, represent
their own business and financial interests (staff's reply brief at 16). Staff also stated that it
does not believe that any party was actively excluded (staff's reply brief at 17, 18). "The
apparent inflexibility or unwillingness to compromise on certain central issues demon-
strated by those who oppose the Stipulation suggests that their participation in the latter
stages of settlement negotiations would have been counterproductive to reaching a bal-
anced settlement package." (Staff's reply brief at 17.) Staff believes that the nonsignatory
parties dropped out of negotiations by their own choice (staff's reply brief at 17).

It is unfortunate that the negotiations for the settlement of these proceedings did
not include all parties at all times. As the Ohio Supreme Court stated in the Time Warner
footnote, while it is not critical that all parties be involved, it is certainly preferable. How-
ever, the Commission would note that it is not any one partv s responsibility to see to it

19 Counsel for OMA sought to refute certain portions of this discussion through a letter Cded with the
Commission on July 22, 2003.
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that everyone is included. Where one or more parties take no actions to discuss settle-
ment or to determine what discussions may be ongoing among other parties, that party
cannot be held entirely blameless. Communication, on which such settlement must be
based, requires the cooperation of all parties. It is, however, incumbent upon those who
are approached regarding settlement to respond accurately and to ensure that the party
who has inquired about settlement status is kept aware of ongoing conversations.

In the present situation, however, the lack of involvement of certain parties, for
whatever reason and due to whichever parties' actions or inactions, does not change the
fact that the stipulation resulted from serious bargaining among capable, knowledgeable
parties. That standard does not require one hundred percent cooperation or participation.
All parties who attended the status conference at Commission offices did have an
opportunity to discuss issues with other parties. Thus, the Commission does find that the
stipulation meets the first requirement of the three-pronged test.

B. Does the settlement, as a gackage benefit rateQayers and the public in Q

Several signatories to the proposed stipulation spelled out the benefits that they be-
lieve would accrue to the ratepayers and the public upon the approval of the stipulation
by the Commission. There appears to be relative unanimity among the signatories to the
stipulation that those benefits, in their opinions, include: (1) extending the MDP through
December 31, 2005, thus extending the freeze on rates through 2005; (2) creating a subse-
quent period during which rates are generally frozen; (3) continuing the existing 5 percent
residential discount and agreeing to an additional 2.5 percent residential discount during
the RSP; (4) increasing the shopping credits for commercial and industrial customers; (5)
providing for the transfer of certain transmission system operations to an RTO and
strengthening DP&L's commitment to satisfy RTO obligations; (6) enhancing the VEP, in
order to provide CRES suppliers an additional opportunity to offer services to customers;
(7) resolving the accounting case, the RTO case and the deposits case, as well as the MDI'
case; (8) limiting rate increases during the RSP to actual increases in certain cost items, not
to exceed 11 percent of DP&L's January 1, 2004, tariffed generation rate; (9) allowing the
Commission to void the RSP if generation rates during the RSP do not reasonably reflect
market-based rates (DP&L Ex. 1A, at 4). (See. al DP&L's brief at 5; OCC's brief at 13,
CAP's brief at 3-4, IEU-Ohio's brief at 5-6, 9-10; staff's brief at 6-8; DP&L's reply brief at 8-
9).

Certain of the parties also noted that, among other things, (1) the shopping credits
in the stipulation are higher than those that were proposed by DP&L in its original applica-
tion in the MDP case (Tr. III at 40-41; OCC's brief at 13; IEU-Ohio's brief at 10); (2) the
stipulation requires DP&L to support the establishment and implementation of "follow the
load" approach to allocation of financial transmission rights (OCC's brief at 13); (3) line ex-
tension policies will not be changed prior to the end of 2008 (OCC's brief at 13; [EU-Ohio's
brief at 5, 10); (4) DP&L will be required to provide standard service offer rates after the
MDP on the basis of existing prices (OCC's brief at 13); (5) DP&L will be prohibited from
challenging the Commission's jurisdiction to enforce compliance with the stipulation (IEU-
Ohio s brief at 10); (6) DP&L will be required to avoid transmission rate increases related
to certain incentives which may be available from FERC (IEU-Ohio s brief at 10); (7) the
availability of a fund to offset pancaked transmission charges will be continued (IEU-
Ohio's brief at 10; staff's brief at 8); and (8) current distribution and transmission prices will
be continued through the extended MDP (IEU-Ohio's brief at 10).
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The CRES providers disagree with the contention that the second criterion of the
test for evaluating stipulations is met. They contend that the criterion requires that the
stipulation benefit both the ratepayers and the public interest, not just one or the other.
They argue that, while it may benefit ratepayers, it does not benefit the public interest.
The most critical problem, in their opinion, is that the RSP proposal, together with the RSS,
will make it impossible for the Commission's post-MDP rules to have a uniform, statewide
application. Additionally, they dispute the public benefits of the portion of the stipulation
dealing with transmission issues, as (1) compliance with the identified FERC order is al-
ready required, (2) there was no evidence that DP&L was going to seek a rate return in-
centive for RTO membership, (3) any rate increase from joining an RTO would be offset
by costs savings, (4) there was no evidence that ancillary service charges would not al-
ready be included in the rate cap, (5) there is no evidence that DP&L's support would
cause the "follow the load" approach to FTR allocation to be adopted, and (6) there is no
evidence that DP&L's recognition that compliance with transmission requirements is criti-
cal is going to benefit anyone. (CRES group's brief at 30-33_)

The CRES providers also dispute the benefits claimed by the signatory parties to
the stipulation in that (1) while rates would remain frozen for an additional two years,
continued transition fee payment by customers will discourage shopping; (2) the transmis-
sion-related pledges by DP&L are not necessarily causing it to do anything that it would
not have done without the stipulation, (3) the VEP would not be implement until January
2004 even though, under the ETP opinion, it should already be implemented now, and (4)
although the line extension section of the stipulation purports to require DP&L to maintain
its current policies, it can actually modify those policies with advance notice to signatory
parties and approval from the Commission. (CRES group's reply brief at 7.)

OMA also disputes the benefit of the stipulation. It points out that, whi(e Ms. Seger-
Lawson testified that the stipulation would substantially increase the shopping credits for
commercial and industrial classes, she actually admitted on cross-examination that the
proposed shopping credits in the stipulation were less than had been recommended by
Commission staff. In addition, OMA asserts that, although Ms. Seger-Lawson testified
that the stipulation would provide price stability and frozen rates, the stipulation actually
contains a rate increase for all customers, subject to Commission approval. (OMA brief at
7, 8.) Finally, referring to the testimony of Messrs. Frank Lacey, who testified on behalf of
Dominion and Strategic, and Phillip M. Brock, who testified on behalf of Constellation,
OMA submits that the shopping credits proposed under the stipulation will not promote
shopping in the commercial and primary classes of customers (OMA brief at 8).

Green Mountain believes that the stipulation will reduce the possibility of competi-
tion in Ohio, thus not benefiting the public (Green Mountain's reply at 1, 12). In addition,
it notes, among other things, that the stipulation does not necessarily result in lower prices
for ratepayers. Rather, it freezes rates, thus protecting ratepayers against possible rate
increases. Even Ms. Seger-Lawson admitted that market-based rates might be higher or
lower than those in the stipulation. (Green Mountain's brief at 11-12.)

WPS disputes even that the stipulation is a benefit to the ratepayers in its protection
against price volatility, noting that customers of a CRES supplier could sign a long-term
contract for service at a fixed price (WPS brief at 4-5)_ It also reasons that it is not in the
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public interest to require continued payment of transition costs after December 31, 2003,
when those stranded cost payments are currently scheduled to terminate (WPS brief at 6).

The Commission finds that the stipulation, as modified in this opinion and order,
does benefit the ratepayers and the public in a number of ways. The most immediate
benefit is the extension of the MDP for an additional two years. Under the terms of the
ETP opinion, the MDP was scheduled to terminate at the end of 2003. If an electric market
had developed as anticipated, this termination date would have allowed the customers of
DP&L to obtain the advantages of competition as early as January 2004. However, there
is currently no effective electric competition in the DP&L market. Therefore, having
frozen rates terminate at the end of 2003 could result in DP&L having an unregulated
monopoly in the area. This result is untenable. Therefore, it is beneficial to the public and
to the ratepayers for the MDP to be extended, while competitors have an additional two
years to enter the market.

Another dear benefit is the existence of the RSP. During this three-year period, the
stipulation would have the effect of capping the price of generation. The price can go no
higher under any circumstances than the legacy rates as of January 1, 2004, ptus eleven
percent. On the other hand, if market prices fall during the RSP, the Commission can ter-
minate the RSP and allow rates to be set by the prescribed competitive methods. Thus,
the stipulation would act as a hedge against substantial price increases for three years.

C. Does the settlement uackaee v
Dractice?

late any im porta ulatorv nd ole c

The proponents of the stipulation submit that the stipulation satisfies policy goals of
SB 3 and does not violate the requirements relating to termination of an MDP, the offering
of a market-based rate or competitive bidding following the MDP (DP&L's initial brief at
7-8; OCC's brief at 17-18; CAP's brief at 4; IEU-Ohio's brief at 8; and staff's brief at 9-10).
The nonsignatory parties disagree. The elements of that disagreement will be discussed
individually.

1. Level of Shopping Credits/Recovery of Transition Costs

Section 4928.39, Revised Code, allows for the recovery by an electric utility of cer-
tain costs which are directly allocable to generation activities and are unrecoverable in a
competitive electric market. The burden is specifically placed on the electric utility to
demonstrate such costs. The Commission is also given the authority to impose rules on
their collection.

Upon the filing of an application by an electric utility ... for the opportunity
to receive transition revenues . . ., the public utilities commission,... shall
determine the total allowable amount of the transition costs of the utility to
be received as transition revenues under those sections. Such amount shall
be the just and reasonable transition costs of the utility, which costs the
commission finds meet all of the following criteria:

(A) The costs were prudently incurred.
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(B) The costs are legitimate, net, verifiable, and directly assignable or
allocable to retail electric generation service provided to electric
consumers in this state.

(C) The costs are unrecoverable in a competitive market.
(D) The utility would otherwise be entitled an opportunity to recover

the costs.

Further, the commission's order under this section shall separately identify
regulatory assets of the utility that are a part of the total allowable amount
of transition costs determined under this section and separately identify that
portion of a transition charge determined under section 4928.40 of the Re-
vised Code that is allocable to those assets, which portion of a transition
charge shall be subject to adjustment only prospectively and after December
31, 2003, unless the commission authorizes an adjustment prospectively with
an earlier date for any customer class based upon an earlier termination of
the utility's market development period pursuant to division (B)(2) of section
4928.40 of the Revised Code.

The electric utility shall have the burden of demonstrating allowable transi-
tion costs as authorized under this section. The commission may impose
reasonable commitments upon the utility's collection of the transition reve-
nues to ensure that those revenues are used to eliminate the allowable tran-
sition costs of the utility during the market development period and are not
available for use by the utility to achieve an undue competitive advantage,
or to impose an undue disadvantage, in the provision by the utility of regu-
lated or unregulated pmducts or services.

Section 4928.39, Revised Code: Thus, the law prohibits the Commission from allowing the
recovery of transition costs except upon the filing ofan application for such recovery,
proof of the costs' existence, and the compliance with any specific commitments imposed
on the utility.

Chapter 4928, Revised Code, also al]ows the Commission to consider, in determin-
ing the expiration date for the recovery of transition costs and the transition charge for
each class of customers, the "shopping incentives necessary to induce, at the minimum, a
twenty per cent load switching rate by customer class halfway through the utility's market
development period but not later than December 31, 2003." Section 4928.40(A), Revised
Code. Similarly, the code provides that "transition charges shall be structured to provide
shopping incentives to customers sufficient to encourage the development of e.ffective
competition in the supply of retail electric generation service." Section 4928.37(A)(1)(b),
Revised Code.

In the ETP opinion, the Commission specifically addressed transition costs of DP&L.
After reviewing the legal requirements and the positions of the parties in that case, the
Commission determined that the stipulation in that case (ETP stipulation) specified that
maximum allowable amount to be recovered in transition costs during the MDP (ETP
opinion at 30) and that the amount of the transition costs set in the ETP stipulation was
reasonable (ETP opinion at 29).
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The ETP stipulation placed strict limits upon the recovery of transition costs, in-
cluding regulatory transition charges (RTC) and customer transition costs (CTC). The ETP
stipulation set forth the following:

The Stipulating Parties agree that the period for recovery for CTC and RTC
will end on December 31, 2003. Except as otherwise provided in Sections rV
[relating to the base rate] and VIII(C) [relating to the temporary increase in
the shopping credit if the designated shopping percentage was not reached
by November 30, 2002] of this Stipulation, there will be no further netting or
adjustments of any kind to any rate, CTC rate, RTC rate, or shopping credit
through December 31, 2003, including, but not Iimited to, adjustments for
the sale, lease, or transfer of any assets by DP&L or any of its affiliates.

Ohio Revised Code §4928.40(B)(2) provides that the MDP shall not end ear-
lier than December 15, 2005, unless, upon application by the electric utility,
the Commission authorizes an earlier tennination date for one or more cus-
tomer classes based upon a finding that there is a 20 percent switching rate
of load by the customer dass or that effective competition exists in the util-
ity's certified territory_ By this Stipulation, DP&L, supported by the other
signatory parties, applies to the Commission for authorization of an MDP
termination date of December 31, 2003, based upon DP&L's agreement to
forego the recovery of transition costs beyond that date (see Ohio Revised
Code §4928.38) and the measures to accelerate switching provided in Section
XVII of this Stipulation.

(ETP stipulation at VII.) As a result of this section, the amounts to be paid by ratepayers
were calculated so as to recover the total amount of transition revenues by the end of
2003. DP&L specifically agreed not to attempt to recover any transition costs beyond that
date.

In the ETP stipulation, the parties agreed on a methodology for calculating rates in
the unbundling of services (ETP stipulation at II). Rates are calculated so that transition
costs are paid by all ratepayers, regardless of whether or not they shop for electric genera-
tion services. The calculation begins with the total unbundled rate. From this amount, the
parties subtract the costs of transmission and distribution, as well as certain ancillary serv-
ices and riders, to reach a total generation rate.20 The total generation rate less the transi-
tion costs results in a shopping credit 27 Customers are required to pay DP&L the total
bundled rate or, if they choose an alterrtate generation supplier, the total bundled rate less
the shopping credit. Hence, all ratepayers contribute to the recovery of the transition
costs.

The proposed stipulation in the present case is that residential shopping credits will
remain as currently calculated; that is, at an amount equal to the total generation rate less
RTC costs. The nonresidential shopping credits would rise somewhat starting in 2004, and

20 This result was discounted by 5 percent for residential customera
21 The ETP stipulation also provided that, if the specified 20 percent level of shopping was not reached

for the residential class by November 30, 2002 (which, in fact was not reached), then the CTC rate
would be added to the shopping credit beginning on January 1, 2003. Thus residential customers
who shop after the beginning of 2003 only pay toward the recovery of RTC costs.
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more in 2005. Specifically, in 2004 nonresidential customers would be allowed shopping
credits equal to total generation costs less an amount equivalent to the RTC and fifty
percent of CTC, and in 2005, total generation costs less RTC and twenty-five percent of
CTC. (joint Exhibit 1, at Attachment A; Tr. III at 56-58.)22

The CRES providers argue that the provisions of the proposed stipulation result in
the continued payment of transition costs by shopping customers. They use schools as an
example:

[Alny customer who shops pays a rate calculated by taking aIl of the Com-
pany's charges, including generation, as if they bought tariff service. Then a
generation credit is applied to basically offset the fact that the customer is
supply [sic] its own generation. When all of the expenses are calculated and
then the shopping credit is subtracted, there is a "residual" which is the
payment to DP&L. For schools, this residual would be the difference be-
tween $.05401 per Kwh minus the 2004 proposed shopping credit of $.04227,
or a Iittle over a penny per kilowatt hour. This penny plus per Kwh that the
schools would pay to DP&L was not designed to offset the costs of the
schooLs coming back for service but was rather "just a factor of the Stipula-
tion."

After paying for unbundled distribution fees, unbundled transmission fees,
ancillary fees, and all the riders involved in the provision of electric service, a
school would still be paying a portion for DP&L generation even though the
generation was being supplied by others and such portion is represented by
the difference between "Big G" and the shopping credit. By proposing a
shopping credit which is less than Big G, DP&L is in effect collecting addi-
Honal transition revenues.

(CRES group's brief at 11-12 (citations to transcript omit'ted).) They argue that "the estab-
lishment of a shopping credit at any level le65 than Big G for 2004 and 2005 is unlawful
unless and until DP&L makes a showing that it has either additional stranded costs or
regulatory assets ..." (CRES group's reply brief at 9.) The CRES group points out that
DP&L made no attempt to prove that it has incurred, or will incur, additional transition
costs which should be collected from shopping customers. Therefore, under the terms of
Section 4928.39, Revised Code, the Commission should not, in the CRES providers' opin-
ion, allow the collection of additional transition revenues. (CRES group's brief at 13.)

OMA, in its brief, notes that the level of shopping credits proposed in the stipulation
is actually lower than that suggested by staff of the Commission (OMA's brief at 7). It also
suggests that the proposed shopping credits will not produce shopping during the ex-
tended MDP, thereby violating important principles set forth in SB 3 (OMA's brief at 8-9).

Green Mountain also disagrees with the level of the shopping credits, stating that
Ms. Seger-Lawson "does not even make a colorable claim that the shopping credits ...
would produce 20 percent shopping credits. Nor could she since DP&L did not conduct
one single study on the relationship between the proposed shopping credits and the

22 Although the Commission uses the terms RTC and CTC to explain the shopping credits for years 2004
and 2005, we recognize that there is no actual RTC or CTC cost recovery during 2004 and 2005.
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shopping levels." It continues by referring to testimony by Mr. Phillip M. Brock in which
he gave examples of savings for sample customers if the shopping credit were set at the
full amount of generation costs. (Green Mountain's brief at 22-23.)

Like the CRES group, WPS reviews the history of the current shopping credit as it
arose under Chapter 4928, Revised Code, pointing out that the Commission's authoriza-
tion for the recovery of transition costs requires such recovery to terminate on December
31, 2003 (WPS's brief at 1-3). WPS's description of the current situation very clearly states
its position

DP&L, for almost three years, has been protected from competing with
other CRES providers at market prices. If a customer were to leave DP&L
and get its power from another CRES provider, that customer would have
to make a subsidy payment to DP&L of the customer transition charges.
Thus, DP&L was assured that for three years it would collect more than the
market value for its power either through sale of power at prices above
market rates, or by the collection of transition costs from customers that
shopped.

As clearly listed in Appendix A, the transition cost payments to DP&L for the
three year period were substantial.... If [a small residential customer] chose
to buy power from [WPS], the customer would also have to pay DP&L a
transition fee of .._ some 29% of the total cost of power. Thus, in order for
that small residential user to just break even, or in the parlance of the bill
message which the Commission has ordered to be on each statement - ex-
ceed the "price to match" - the residential customer would have to fmd a
CRES provider willing to sell power for ... 30% less than Big G. As a conse-
quence, not a single kWh has been sold to a residential customer by a nonaf-
filiated CRES provider on the DP&L system to date.

(WPS's brief at 3-4) WPS contends that the shopping credits proposed in the stipulation
would continue the payment of transition costs beyond the Commfssion s deadline. It
avers that the signatory parties' reasoning would argue that this is beneficial because the
customer is protected from price volatility_ WPS points out that protection from price
volatility could be obtained by customers by "simply signing a one- or two-year contract
with a CRES provider at a fixed price" or by deciding not to shop. (WPS's brief at 4-5.)
Finally, WPS asserts that, if DP&L wishes to receive more transition revenues, it "must
bear the burden of proving that additional transition costs or regulatory assets have
occurred since the [E'FP opinion] and that its meets the criteria for payment established in
Section 492839, Revised Code. Since DP&L has presented no evidence in this proceeding
of the need for more transition revenues .._, transition revenue collection must end on
December 31, 2003." (WPS's brief at 6.)

Several parties also approve of the shopping credits in the stipulation. DP&L, fol-
lowing its review of the positions taken on shopping credits by various of the parties at
various times during the course of these proceedings, states that it believes that the "nego-
tiated shopping credits ... constitute a compromise between those competing positions."
(DP&L's brief at 3.) It points out that the residential shopping credits have recently been
increased, pursuant to the terms of the ETP stipulation, and that competition appears to be
starting. Based on testimony conceming offers made by marketers in other territories,
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DP&L believes that marketers will be able to compete effectively with residential shopping
credits at their current levels. DP&L also states that nonresidential shopping credits are set
to phase in under the proposed stipulation, an approach deemed reasonable by Dr.
Stephen S. George, a witness on behalf of DP&L, and Mr. Brock. Finally, DP&L contends
that the direct testimony filed by Ms. Seger-Lawson and Dr. George demonstrate the rea-
sonableness of the nonresidential shopping credits proposed in the stipulation and that the
level of proposed incentives will promote effective competition (DP&L's brief at 3-7;
DP&L's reply brief at 16r21.)

As to the argument that the stipulation would allow the continued recovery of
transition costs, DP&L argues that the stipulation's express termination of transition cost
recovery riders eliminates this possibility. "Because the riders are eliminated and added to
the electric generation service rates, DP&L, effective January 1, 2003, will no longer be re-
covering any transition revenues:' DP&L's reply brief at 12.

IEU-0hio asserts that the shopping credits in the stipulation should be adopted, as
they "are higher than the currently effective shopping credits in DP&L's tariff and are not
subject to downward adjustment by the Commission should shopping exceed the twenty
percent (2(r) statutory threshold." (IEU-Ohio's brief at 12.) It also discusses the fact that
the termination of transition cost recovery has no effect on the "residually determined
price for unbundled standard generation service." (IEU-Ohio's reply brief at 14.)

The staff cites the testimony of Dr. George, in which he stated that "artificially high
shopping credits, although they can induce customer switrhing and retailer market entry
in the short term, do not lead to sustainable competition and, in any event, produce a re-
sult that is not well grounded economically." Staff notes that the marketers made no
showing that the level of shopping credits proposed in the stipulation would fail to en-
courage shopping. An incremental increase in shopping credits is, in stafYs view, appro-
priate. (Staff's reply brief at 6-10.)

Section 4928.37, Revised Code, provides that the Commission shall structure rates,
during the market development period, "to provide shopping incentives to customers
sufficient to encourage the development of effective competition in the supply of retail
electric generation service." The statute does not otherwise specify the level at which any
incentives are to be set. As the Commission endeavors to set shoppin g credits that wiil
encourage competition, as required by the statute, several factors should be noted. First,
the residential customers' shopping credits were raised, under the terms of the stipulation
adopted pursuant to the ETP opinion, as of January 1, 2003. Second, the stipulation
proposed in the present case would increase the non-residential shopping credit, first, as of
January 1, 2004, and, again, as of January 1, 2005. Finally, the shopping credits proposed
in the stipulation vvere agreed to by several parties, including residential consumer
representatives and industry representatives. The Commission therefore finds that the
residential shopping credits proposed in the stipulation are reasonable and are likely
sufficient to encourage the development of effective competition in the supply of retail
electric generation service.

Section 4928.02(C), Revised Code, states that it is the public policy of this state to
"[e]nsure diversity of electricity supplies and suppliers." This diversity must be
encouraged, not only with regard to residential customers, but also in the commercial and
industrial marketplace. The proposed stipulation would, in 2004, provide only a small
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increase in nonresidential shopping credits over those which have applied to date during
the MDP. An additional increase in the nonresidential shopping credits would be delayed
until 2005, thus delaying the impact of that additional increase and delaying the resultant
encouragement of diversity and competition in the electric marketplace. This yearly
change in shopping credits not only adds an element of inconsistency that, in itself, may
hinder the development of the market, but also may make it more difficult for electric
marketers to enter into long-tenn contracts with potential customers. The Commission
believes that, rather than the proposed yearly increase in the nonresidential shopping
credits, an immediate, more substantial increase is more likely to ensure diversity of
electricity supplies and suppliers. Therefore, the Commission will modify the stipulation
such that the nonresidential shopping credits in 2004 and 2005 wiil equal total generation
costs less an amount equivalent to the RTC and twenty-five percent of CTC, as was
proposed for 2005 only.23

2. Rate Stabilization Period - Standard Service Offer and Competitive
Bida^gn

The provisions added to Ohio law by SB 3 require that, after the end of the MDP, an
electric utility will provide a "market-based standard service offer of all competitive retail
electric servioes necessary to maintain essential electric service to consumers," as well as
the option to purchase competitive retail electric service the price of which is determined
through a competitive bidding process." Section 4928.14, Revised Code_ The competitive
bidding process (CBP) may also be replaced with other means to accomplish generally the
same option for customers. Sectiion 4928.14(B), Revised Code. The Commission is in the
process of adopting rules concerning these matters, pursuant to which the Conunission's
staff has recommended that the market-based standard service offer (MBSSO) should be a
"market-based, variable rate" and the CBP should result in a "market-based, fixed rate."
Bidding Rules Case, Entry (February 20,2003).

The proposed stipulation provides that the three-year period immediately follow-
ing the end of the MDP will be a rate stabilization period (RSP), during which several pro-
visions will apply. Ihe first such provision is that DP&L agrees to provide a IvIBS.SO to its
customers. Specifically, during the RSP the customers will receive generation service at
rates that are set forth in the stipulation, based upon the negotiation among the various
parties to the stipulation. These rates will be the generation rates currently charged cus-
tomers, except as otherwise provided for in the stipulation, and are subject to periodic
review by the Comrrtission to determine, among other things, whether "they reasonably
reflect prices that would otherwise be established for comparable service as between
willing buyers and sellers operating in an efficient marketplace." To conduct such a
review, the Commission may use then existing information or, if necessary, may direct
"DP&L to implement a competitive bidding process that will reveal such pricing in-
formation as the Commission may deem useful to test such standard offer prices against
the market." The Commission may then terminate all provisions applicable to the RSP, if
it deems that such termination would be appropriate. (Joint Exhibit 1, at 14-15.)

The stipulation also provides that, if the specified twenty percent shopping level has
not been attained by certain specified dates, then the parties will engage in a voluntary en-

23 Although the Commission uses the terms RTC and CTC to explain the shopping credits for years 2004
and 2005, we recognize that there is no actual RTC or CTC cost recovery during 2004 and 2005.
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rollment process (VEP) designed to encourage shopping. The VEP would, basically, pro-
vide customers an opportunity to choose any certified generation supplier. Qoint Exhibit
1, at 8-10.)

The signatory parties propose that the negotiated rates in the stipulation, as re-
viewed periodically by the Commission to ensure that they are comparable to market
rates, would serve as DP&L's MBS,SO during the RSP. (DP&L's brief at 7; DP&L's reply
brief at 21-25; IEU-Ohio's reply brief at 21; staff's reply brief at 12.) Staff explains the pro-
vision as follows:

Importantly, the settlement agreement fulfills the requirement of Section
4928.14(A) that DP&L offer its customers a "market-based rate" once the
MDP expires. The RSP provisions satisfy that requirement for each of the
following reasons: (1) the generation rates established in the Stipulation for
the [RSP] were the product of serious bargaining by knowledgeable buyers
and sellers, thus ensuring that they are market-based; (2) the provisions of
[the stipulation] provide for changes to rates during the RSP to reflect
changes to limited, enumerated DP&L costs, and only upon approval by the
Commission, thus ensuring that the rates charged during the RSP will track
market conditions; and (3) [the stipulation] provides for continuing Com-
mission review of the rates charged during the RSP, and if market rates do
not reasonably reflect the rates charged during the RSP, then for good cause
shown, the Commission may terminate the RSP after which DP&L will
charge a market-based rate pursuant to Section 4928.14(A).

(Staff's brief at 9-10.)

The signatory parties also argue that the VEP will qualify to provide consumers
with generally the same option as competitive bidding (DP&L's brief at 8-9; staff's brief at
10; DP&L's reply brief at 25-27; OCC's reply brief at 11; IEU-Ohio s reply brief at 20-22;
staff's reply brief at 12).

The CRES providers contest these claims. They submit that the rates which would
be established as the MBSSO "are the rates established in their last rate case." They dis-
agree with the contention that negotiations which included buyers and sellers must have
resulted in "market based" rates. They dispute the argument that buyers and sellers were
present, since they say that only one seller was present and no buyer was present. They
argue that the purpose of the negotiation was not to determine market rates and no effort
was'made to do so. (CRES group's brief at 23-24; CRES group's reply brief at 12.) Green
Mountain also protests the use of negotiated rates as the MBSSO (Green Mountain's brief
at 11), as does WPS (WPS's brief at 10-13). The nonsignatory parties also dispute the use of
the VEP as an alternative to the CBP (CRES group's brief at 24-26; OMA's brief at 9; WPS's
brief at 15; CRES group's reply brief at 13; Green Mountain's reply brief at 7-10).

The Commission finds that the procedure set forth in the proposed stipulation does
provide consumers with market-based rates_ Initially, the rates were set by negotiations
among two suppliers24 and organizations representing various categories of consumers.
The stipulation's standard service offer can also be considered market based inasmuch as it

24 Not only was DP&L present, but IEU-Ohio is also a certified CRFS supplier.
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includes provisions that provide for changes to the MBSSO to reflect changes in certain
costs. More importantly, however, adequate safeguards are in place to allow the Com-
mission to monitor the prices and confirm that, over time, those prices remain market-
based and that consumers have adequate options for choosing among generation suppli-
ers. The stipulation does not violate the requirements of Section 4928.14, Revised Code.
Section 4928.14, Revised Code, provides the Commission with flexibility in approving
processes for determining market-based rates for the standard service offer. We believe
that, for DP&L, the methodology for establishing an MBSSO set forth in the stipulation is
reasonable, subject to our findings below. We also find that by renewing efforts to im-
plement the VEP program and establishing the MBSSO with price monitoring, the stipula-
tion provides a reasonable alternative to a more traditional CBP, provides for a reasonable
means of customer participation, and fulfills the requirements of Section 4928.14 ( B), Re-
vised Code.

3. Rate Stabilization Perlad - Aate tabilizati u ha

The stipulation would provide that, during the RSP, DP&L's rates will be charged as
set forth in the stipulation, provided that the rates can be increased to recover verified in-
creases in

production costs per kWh directly related to the generation of electricity
from plants owned by DP&L and its affiliates resulting from fuel price
increases, or actions taken in compliance with environmental and tax lauis,
regulations or court or administrative orden;; and .. . costs per kWh directly
related to physical security and cyber-security costs associated with the
generation of electricity from plants owned by DP&L and its affiliates im-
posed by final rule, regulation or administrative or court order.

(joint Exhibit 1, at 13 (emphasis added).) These increased costs are imposed in the form of
a rider (RSS) on all customers, whether they purchase their generation from DP&L or
from any other supplier. DP&L argues that the RSS is a mechanism for recovery of pro-
vider-of-last-resort (POLR) costs (DP&L's brief at 9-11).

The CRES suppliers complain that the RSS violates state law in that it increases the
rates charged by DP&L without complying with the Commission's practices for applying
for such increases (CRES group's brief at 26-28) and it discriminates against the CRES
marketers by giving a fuel cost advantage to DP&L (CRES group's brief at 28-30). They
also dispute the identification of the RSS as a means to recovery POLR costs, since they ar-
gue that fuel, environmental compliance, taxes, and security are not POLR type items
(CRES group's reply brief at 15). OMA agrees (OMA's reply brief at 6).

Green Mountain also contends, among other things, that the RSS would extend an
undue advantage to DP&L, in violation of Section 4928.17(A)(3), Revised Code, regarding
the development of a corporate separation plan It would also, in Green Mountain's
opinion, double charge shopping customers for the covered items, since they would also
have to pay for those items from their generation provider. Green Mountain agrees with
the CRES group that the RSS amounts to an improperly filed application for an increase in
rates. (Green Mountain's brief at 12-16.) Finally, it contends that the RSS does not recover
POLR costs (Green Mountain's reply brief at 10-11).
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After considering the arguments raised by the parties, we find that the provisions
of the stipulation regarding the establishment of the RSS are not unreasonable if certain
modifications are made. In this proceeding, the Commission is being asked to approve a
procedure for the possibility of a surcharge on all customer bills starting no earlier than
2006. Pursuant to the stipulation, the RSS is capped at 11 percent of DP&I,'s generation
rate effective January 1, 2004. The stipulation states that the RSS will allow DP&L the op-
portunity to recover certain verifiable increases in costs over a base period of twelve
months ending May 31, 2003. DP&L argues that the RSS, with respect to those customers
who do not take generation service from DP&L, is to compensate DP&L for the risks and
costs that DP&L will incur as a POLR.

The Commission believes that an RSS is reasonable and legally sustainable as part
of a proposed methodology for developing an MBSSO for customers who subscribe to
that service. As to the issue of whether the RSS should apply to all customers, whether or
not they purchase their generation from DP&L, the Commission would note, initially, that
representatives of all customer groups agreed, in the stipulation, with charging the RSS to
all customers. In addition, the Commission finds that it is reasonable for DP&L to argue
that it will incur costs in its position as the provider of last resort, which costs would not be
recoverable other than through the RSS. While the Commission is not finding that the
costs specified in the stipulation as the basis for the RSS are POLR costs, the Commission
does find that the existence of POLR costs makes it reasonable to apply the RSS to all
customers.

In addition, the Commission is concerned about the potential negative impact an
additional two and one-half percent discount to residential customers could have on the
development of a competitive retail electric market. Residential customers have already
received, pursuant to the terms of the ETP stipulation, a five percent discount on the rate
competitors must beat. Further reductions could make it more diffictilt for competitors to
enter the market and, consequently, harm residential customers in the long term if a
competitive market fails to develop. Inasmuch as the Commission cannot determine at
this time how competition will develop through the course of the MDP, the Commission
will modify the stipulation to provide that, at the end of the MDP, we will again look at the
state of the retail electric market. If, at that time, competition in the DP&L service territory
has not developed sufficiently, the Commission finds that an additional two and one-haff
percent residential discount would be appropriate, and we will allow the stipulated
residential discount to take effect.

D. Summarv

Based on our three-prong standard of review, we find that the first criterion, that
the process involved serious bargaining by knowledgeable, capable parties, is met. Multi-
ple bargaining sessions took place before commencement of the hearings. The parties to
these negotiations have been involved in many cases before the Commission, including a
number of prior cases involving rate issues.

The stipulation, as modified by this Opinion and Order, also meets the second crite-
rion. The stipulated resolution of these cases is for many reasons advantageous and pro-
motes the public interest. The stipulation, as modified, establishes a framework for the
extension of DP&L's MDP in a way that the Commission believes wi7l likely encourage
competition and wiU protect consumers_ The stipulation ako removes significant uncer-
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tainty as to the future prices of electricity generation. Adoption of the stipulation also re-
solves several ongoing legal matters before the Commission, and evidence that the public
interest is served by the stipulation is found in the support offered by representatives of
residential, commercial, and industrial customers, including OCC and the Commission's
staff.

Finally, the stiputation as modified to require the shopping credit to equal Big G and
the RSS to apply to only customers who subscribe to the MBS.SO does not violate any
important regulatory principle or practice. Indeed, the agreement balances the interests of
a broad range of parties that represent a diverse spectrum of views. As indicated in the
description of the stipulation provided above, the stipulation as modified provides
substantial benefits to all customer classes and stakeholders, and is consistent with the
policies of the state.

Although the Commission is approving the stipulation with certain modifications,
we support the efforts of the stipulating parties to establish a plan for the continuation of
the market development period for an additional two years as well as plan for a rate sta-
bilization period and an MBSSO which will provide additional time for competitive electric
markets to grow. We encourage other electric utilities to consider such options if com-
petitive electric markets have not fully developed in the service territory by the end of
their MDPs.

V. FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1)

(2)

(5)

On March 1, 2002, DP&L filed its application in the deposits case.

Septembe: 12, 2002, the complainants in the RTO case filed their
complaint.

October 28, 2002, DP&L filed its application in the MDP case.

On November 21, 2002, DP&L filed its application in the ae-
counting case.

On May 28, 2003, a stipulation aiand recommendation was fited on
behalf of DP&L, OPAE, OCC, IEU-Ohio, CAP and staff of the
Commission.

(6) On June 9, 2003, and June 12, 2003, Green Mountain and WPS,
respectively, filed motions for intervention in certain of the
consolidated cases. These motions were denied.

(7) On June 16, 2003, Strategic, Constellation and Dominion filed a
motion to compel discovery. This motion was denied.

(8) The hearing was held on May 15, May 29, and June 17, 2003.

(9) On June 20, 2003, Green Mountain filed an interlocutory appeal of
the denial of its intervention. The stipulation proposed in this case
clearly covers such matters and neither the public notice given in
these cases nor the any of the prior filings in the cases presented
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the possibility that such matters would be resolved in this
proceeding. Therefore, Green Mountain has shown good cause
why it should be allowed to intervene after the relevant
deadlines.

(10) The Commission is granting Green Mountain intervention, as
conditionally requested, for any proceedings which arise in these
cases from this point forward. Although WPS did not file an
interlocutory appeal of the denial of intervention, the
Commission will grant its intervention on the same grounds and
the same terms as it does with regard to Green Mountain.

(11) On June 23, 2003, Strategic, Constellation and Dominion filed an
application for review and approval of interlocutory appeal
related to the denial of their motion to compel discovery.

(12) The matters sought to be discovered by Strategic, Constellation
and Dominion are both privileged and irrelevant. The Com-
mission will evaluate the terms of the stipulation as they appear
on its face. Therefore, the discovery sought in the CRES
discovery appeal is not relevant to the subject matter of these
proceedings.

(13) The ultimate issue for our consideration is whether the agree-
ment, which embodies considerable time and effort by the sig-
natory parties, is reasonable and should be adopted. In
considering the reasonableness of a stipulation, the Commission
has used the following criteria:

(a) Is the settlement a product of serious bargaining
among capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit rate-
payers and the public interest?

(c) Does the settlement package violate any important
regulatory principle or practice?

(14) While the Commission is not condoning the process used to reach
the proposed stipulation in this matter, it does find that the
stipulation meets the first requirement of the three-pronged test.

(15) The stipulation, as modified by this Opinion and Order, also
meets the second criterion. The stipulated resolution of these
cases is for many reasons advantageous and promotes the public
interest.

(16) The stipulation, as modified (a) to provide that, at the end of the
MDP, the Commission wiIl consider whether to allow the
proposed additional two and one-half percent residential discount
and will allow such discount if it determines that sufficient
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competition has not developed, and (b) to increase the
nonresidential shopping credit in 2004 to the same level as
proposed for 2005, does not violate any important regulatory
principle or practice. Indeed, the agreement balances the inter-
ests of a broad range of parties that represent a diverse spectrum
of views.

It is, therefore,

-31-

ORDERED, That the denial of the motion to intervene by Green Mountain be re-
versed; and the intervention of Green Mountain in the MDP case, the accounting case and
RTO case, and the intervention of WPS in the MDP case, be granted, on the terms set forth
herein. It is, further,

ORDERED, That the denial of the motion to compel discovery, filed by Strategic,
Constellation and Dominion, be affirmed. It is, further,

ORDERED, That the stipulation filed on May 28, 2003, is approved, to the extent and
subject to the modifications and conditions set forth above. It is, further,

ORDERED, That DP&L file tariffs for Commission approval that reflect the terms of
the stipulation as modified by this opinion and order within 75 days. It is, further,

ORDERED, That a copy of this opinion and order be served upon all parties of re-
cord.

JWK/RRG;geb

Entered in the Joumal

SEP 2 2003

Renee J. Jenkins
Secretary

Judith A. Jones

Clarence D. Rogers,
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OPINION AND ORDER

The Public Utilities Commission of Ohio (Commission), having considered the
testimony and all other evidence presented in this matter and relevant provisions of the;
Revised Code and Chapter 4901:1-14, Ohio Administrative Code (O.A.C.), hereby issues its!
Opinion and Order.

APPEARANCES

McNees, Wallace & Nurick LLC, by Gretchen J. Hunimet and Samuel C. Randazzo,'
21 East State Street, 17°i Floor, Columbus, Ohio 43215-4228, and Robert E. Heidorn andi
Ronald E. Christian, Vectren Utility Holdings Inc., 20 N. W. Fourth Street, Evansville,-
Indiana 47708, on behalf of Vectren Energy Delivery of Ohio, Inc. (Vectren).

Janine Migden-Ostrander, Ohio Consumers' Counsel, by Ann Hotz and Joseph P.
Serio, Assistant Consumers Counsel, 10 West Broad Street, 18`s Floor, Columbus, Ohio:
43215, on behalf of the residential customers of Vectren.

Jim Petro, Attorney GeneraI of Ohio, by Werner L. Margard and Thomas G.
Lindgren, Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215-3793,'
on behalf of the Commission staff.

OPINION

I. INTRODUCTION

Pursuant to Section 4905.302, Revised Code, the Commission was directed to
promulgate a purchased gas adjustment clause to be included in the schedules of gas ancl
natural gas companies subject to the jurisdiction of the Commission. As a result, the
Commission established Chapter 4901:1-14, Ohio Administrative Code (O.A.C.),1 which is
designed to separate the cost of gas from ali other costs incurred by a gas or natural gas
company subject to the jurisdiction of this Commission, and to provide for each company"s.
recovery of such costs. Section 4905.302, Revised Code, further directs the Commission ta
establish investigative procedures, including periodic reports, audits, and hearings to
examine the arithmetic and accounting accuracy of the gas costs reflected in the company's
gas cost recovery (GCR) rates, and to review each company's production and purchasing
policies and their effect upon these rates.

I Chapter 4901:1-14, O.A.C., was reviewed by the Commission in 2003-2004. In the Matter of the :
Cominission's Review of Its Rules Regarding the Unrfonn Purrlhased Gas Adjustment at Chapter 4901:1-14, .:
Ohio Adrninistrative Code, Case No. 03-1384-GA-ORD, Finding and Order (March 11, 2004) and Entry on.
Rehearing (May 12, 2004). As a result of that review, a number of revisions were made in that chapter :
and became effective on August 29, 2004. However, those revisions were not in effect during the audit
period or hearing period involved in this proceeding. We clarify that all references in this decision to
the administrative rules in Chapter 4901:1-14, O.A.C., are to the rules in effect just prior to August 29 .
2004.
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Vectren acquired the customer accounts and gas assets of The Dayton Power &:
Light Company (DP&L) on November 1, 2000.2 Vectren is a natural gas company as;
defined by Section 4905.03(A)(6), Revised Code. Accordingly, Vectren is a public utility as
set forth in Section 4905.02, Revised Code, and is, therefore, subject to Commission:
jurisdiction under Section 4905.302, Revised Code.

Pursuant to Rule 4901:1-14-07(A), O.A.C., the Commission caused an audit ofc
Vectren to be conducted. The financial portion of the audit investigated Vectren's GCR;
rates effective during the financial audit period, November 1, 2001, thmugh October 30,
2002. Deloitte & Touche (D&T or financial auditor) conducted the financial audit and filedi
its audit report on August 15, 2003 (Comm.-Ord. E)L 1). Liberty Consulting Group!
(Liberty or m/p auditor) conducted the management/performance (m/p) audit of Vectren'
for the audit period of November 1, 2000, through October 31, 2002.3 Liberty fded its m/p:
audit report with the Commission on August 15,2003 (Comm.-Ord. Ex. 2).

Pursuant to Rule 4901:1-14-08(A), O.A.C., and by entry issued September 18, 2002,
and as amended by entry issued September 25, 2002, this maiter was scheduled for a, „
hearing to commence on September 16, 2003. On March 7, 2003, the Ohio Consumers"
Counsel (OCC) filed a motion to intervene in this proceeding on behalf of Vectren's
residential consumers. OCC's request was granted by entry issued March 27, 2003. On:
August 19, 2003, Vectren filed a motion for a continuance of the hearing. Vectren's request
to continue the hearing was granted by entry issued August 27, 2003. Accordingly, thei
hearing was rescheduled to commence on November 20, 2003. Vectren filed, as late-filed°
exhibits; its proofs of publication for this proceeding as required by Rule 4901:1-14-08(C),.
O..A..C., on December 9 and 12, 2003, and January 16, 2004 (Vectren Exs. 5, 5-A and 5 B,
respectively).

Vectren requested and was granted permission for Robert E. Heidorn and Ronald E.
Christian to appear pro hac vice before the Commission in this proceeding by entry issued
November 7, 2003. Vectren filed the direct testimony of its witnesses: Jerrold L. Ulrey!
(Vectren Exs. 1 and 2), Perry M. Pergola (Vectren Ex. 3), and Adam M. Mi11er (Vectren Ex.
4) on November 4, 2003. Vectren also filed the rebuttal testimony of Mr. IArey (Vectren
Ex. 6) on December 4, 2003. On November 13, 2003, OCC filed the direct testimony of
Richard W. LeLash (OCC Ex. 1). The hearing commenced, as rescheduled, on November
20,2003, and testimony was taken on November 20 and 21, and December 8, 2003. Initial
briefs were filed by Vectren, OCC and staff on January 27, 2004, and reply briefs were filed
on February 11, 2004.

H. MOTION TO STRIKE

On February 11, 2004, Vech-ett filed a motion to strike: (a) portions of both the m/p
audit and the direct testimony of OCC's witness, (b) staff's post hearing briefs in whole or
in part, and (c) portions of OCCs initial brief. Vectren made earlier motions to strike the
identified sections of the m/p audit report and OCC's witness's testimony at the hearing

2

3

Vectren holds a 53 percent interest in the gas assets and is the operator of those assets. Indiana Gas
Company Inc holds a 47 percent interest in the gas assets.
This is the second financial audit of Vectren since it acquired DP&L's gas assets and the first m/p audit
of Vectren since it acquired DP&L's gas assets.
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and they were denied. Inasmuch as a ruling on the February 2004 motion to strike has;
bearing on what evidence and argumerits we consider in this proceeding, we will address
it first. OCC and staff filed memoranda contra the February 2004 motion to strike and;
Vectren filed repIies thereafter.

We will first address Vectreti s renewed request to strike portions of the m/ p audit;'
report and portions of the direct testimony of OCC's witness. Vectren correctly recognizesi
that it originally moved to strike the various portions of those two documents during the':
hearing and that the examiner denied those motions (Tr. I, 14-35; Tr. II, 95-103). The:
proper mechanism to seek fonnal Commission review of attorney examiner rulings is an`
interlocutory appeal puisuant to Rule 4901-1-15, O.A.C. Interlocutory appeaIs must be:
filed within five days after the ruling is issued- Vectren did not do so and, therefore,`
Vectren s renewed motion to strike portions of the m/p audit report and portions of the;
direct testimony of OCCs witness is denied. Accord, In the Matter of the Joint Application of
Bell Atlantic Corporation and GTE Corporation for Consent and Approval of a Change in Control,
Case No. 98-1398-TP-AMT, Opinion and Order at 59 (February 10, 2000) and Entry on
Rehearing at 12-13 (April 6, 2000).

We now turn to Vectren's arguments about staff's and OCCs briefs. Vectren!
contends that staff's initial and reply briefs should be stricken in their entirety because, as`
a matter of law, the briefs have no legal status in this proceeding. Vectren argues that;
pursuant to Section 4901.16, Revised Code,4 staff must present any information acquired:
by it in a report to the Commission or when called upon to testify in any court orl
proceeding of the Commission- Vectren posits that staff has not presented a report or'
testimony in this proceeding. Vectren contends that, as a matter of law, staff's post
hearing briefs have no legal status in this proceeding and the Commission is, therefore,
precluded from considering staff's briefs as a basis for any decision. Vectren concludes;
that since staffs briefs are neither a report nor testimony, staff's briefs must be stricken°:
from the record.

The Commission believes that Vectren has misinterpreted the intent of Sectioni
4901.16, Revised Code. Pursuant to Rule 4901:1-14-07, O.A_C., Liberty conducted the m/p
audit as the agent of the Commission, not an agent of the Comnussion staff. I.iberty filed
its m/p audit report, as required, pursuant to Section 4901.16, Revised Code. As
permitted by Section 4903.02, Revised Code, the staff was another party that participated
in this proceeding, like the other parties. Staff chose not to sponsor testimony, as was
within its prerogative. Staff was permitted to examine the witnesses and to argue its
position on the issues. Section 4901.16, Revised Code, simply does not apply in this.
circumstance to preclude staff's briefs. Additionally, the briefs are merely each party's
attempt to persuade the Commission based on each parfy's perception of the evidence
presented. Briefs filed in a Commission proceeding are not evidence like the testimony
taken and/or documents admitted at the hearing. In their briefs, staff and OCC have

4 Section 4901.16, Revised Code, states: "Except in his report to the public utilities commission or when .
called upon to testify in any court or proceeding of the public utilities commission, no employee or
agent referred to in section 4905.13 of the Revised Code shall divulge any information a cquired by him
in respect to the transaction, property, or business of any public utility, while acting or claiming to act
as such employee or agent. Whoever violates this section shall be disqualified from acting as agent, or
acting in any other capacity under the appointment or employment of the commission."
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merely summarized their respective positions in this matter, referencing the relevant;
evidence admitted at hearing. The Commission has an obligation to rely on the evidence
admitted into the record, not any party's brief, to justify its conclusions. For these reasons,
Vectren s request to strike staff's post-hearing briefs in their entirety is denied.

Next, Vectren requests that sections of staff's post-hearing brief be stricken in'
regards to: (1) Vectren's forecasting methodology and staff's recommended disallowances;
(pages 6-13, 17-18); and (2) the existence and unbid nature of the agreement between:
Vectren and ProLiance Energy LLC (ProLiance) and staff's recommenced disaIlowances:
(pages 15-16, 17-18). Similarly, Vectren requests to strike those sections of OCC's initial
brief that focus on: (1) the fact that Vectren/ProLiance agreement is an unbid contract and.
OCC's recommended associated disallowance (page 2, first bullet point and pages 3-12, 50-;
51); and (2) Vectren's use of a reserve margin, the consequential excess capacity and OCC's
recommend associated disallowance (page 3, last bullet point and pages 17-35). Vectrenl
argues that these issues were subjects of the company's long-term forecast reports (LTFRs)„
which have previously been ruled on by the Commission and, thus, the doctrines of res-
judicata and collateral estoppel predude relitigation here. More specifically, Vectren's first;
LTFR case was its 2000 LTFR (filed in Case Np. 00-120-GA-FOR, In th'e Matter of the Long-
Term Forecast Report of Vectren Energy Delivery of Ohio, Inc. and Related Matters (00-120), on:'
December 8, 2000, as supplemented on February 8, 2001) in which it essentially used the:
LTFR methodology inherited from DP&L. Vectren's 2000 LTFR case, 00-120, was;
subsequently consolidated with DP&L's gas cost recovery (GCR) proceeding, Case No. 00-.
220-GA-GCR (00-220), In the Matter of the Regulation of the Purchased Gas Adjustment Clause:
Contained Within the Rate Schedules of The Dayton Power and Light Company and Related
Matters (00-220). The Commission issued the Order in 00-120/00-220 on September 25,'
2001, essentially adopting the agreements filed by the parties to those proceedings (DP&L,;
Vectren, OCC and the staff). Vectren's 2001 LTFR was filed on June 1, 2001, in Case No.;
01-320-GA-FOR, In the Matter of the Long-Term Forecast Report of Vectren Energy Delivery of
Ohio, Inc. and Related Matters (01-320) and closed sua sponte on October 4, 2001. Likewise,
Vectren's 2002 LTFR was filed on June 28, 2002, in Case No. No. 02-120-GA-FOR, in the'
Matter of the Long-Term Forecast Report of Vectren Energy Delivery of Ohio, Inc. and Relateit
Matters (02-120), and closed sua sponte on August 22, 2002. Vectren contends that concerns
as to the reasonableness of Vectren s 2000-2002 LTFRs were decided when the.
Commission approved the stipulations in 00-120/00-220 and sua sponte closed the 2001 and;
2002 LTFR cases. Therefore, Vectren believes that staff and OCC are foreclosed from:
challenging the areas cited by Vectren. Also, Vectren believes that, as a result of 00-120;:
OCC and staff have endorsed a forecast with no propane usage, the practice of
incorporating a reserve margin, and the fact that Vectren would perform gas supply
management with assistance from ProLiance via an asset management services agreement.

Staff argues that neither 00-120 nor the 2001 and 2002 LTFR cases established the
reasonableness of the LTFRs, the five percent reserve margin or the asset management
services agreement, nor did staff agree with those items in those dockets. As a result, staff
contends that the doctrines of res judicata and collateral estoppel do not estop the
Commission from addressing those issues here. OCC agrees and also states that the
prudence of gas procurement issues (such as the appropriate level of a reserve margin and
the means by which a local distribution company (LDC) manages its assets) are not
reviewable in a LTFR case; they are GCR issues. OCC acknowledges that gas procurement
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decisions may be based on a forecast, but they, themselves, are not the forecast. Moreover,
OCC does not agree that the stipulation in the 2000 LTFR proceeding (an agreement that ;
the 2000 LTFR met the statutory requirements of Section 4935.04, Revised Code)5 is
tantamount to an endorsement of a forecast of no propane usage, the practice of:
incorporating a reserve margin, and the fact that Vectren would perform gas suppl y
management with assistance from ProLiance via an asset management services agreement. ;

As to Vectren's claims that the issues regarding Vectren's use of its propane^
inventory, implementation of a five percent reserve margin and the company's design day'
criteria were decided as a part of the company's LTFRs and are, therefore, precluded from
further consideration as a part of this proceeding, the Commission concludes that Vectren;
has misinterpreted the intent and purpose of Section 4935.04, Revised Code. Section;
4935.04, Revised Code, requires Vectren and other gas and natural gas companies in Ohio!
to annually file a LTFR. Since the inception of Section 4935.04, Revised Code, the;
Commission has recognized the purpose and inter-relationship of the LTFR and the GCR;
audits. The purpose of the LTFR, as announced in Section 4935.04, Revised Code, is toi
require energy utilities to prospectively plan for a sufficient supply based on projected;
demand and to demonstrate that such a process has been adequately implemented by the:
reporting utility. The LTFRs are primarily for the utilities planning purposes.

Section 4935.04(F), Revised Code, specifically limits the Commission s review of
each reporting utility's LTFR and requires us to determine if:

(1) All information relating to current activities, facilities agreements, and
published energy policies of the state has been completely and accurately
represented;

(2) The load requirements are based on substantially accurate historical
information and adequate methodology;

(3) The forecasting methods consider the relationships between price and
energy consumption;

(4) The report identifies and projects reductions in energy demands due to
energy conservation measures in the industrial, commercial, residential,
transportation, and energy production sectors in the service area;

(5) Utility company forecasts of loads and resources are reasonable in
relation to population growth estimates made by state and federal
agencies, transportation, and economic development plans and forecasts,
and make recommendations where possible for necessary and reasonable
altematives to meet forecasted electric power demand;

(6) The report considers plans for expansion of the regional power grid and
the planned facilities of other utilities in the state;

5 Section 4935.04, Revised Code, was modified during the m/p audit period. The modifications have no
impact upon the arguments raised or upon this ruling.
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(7) All assumptions made in the forecast are reasonable and adequately
documented.

Pursuant to Section 4905.302, Revised Code, and Rule 4901:1-14-07, O.A.C., the;
Commission performs audits to determine, among other things, if a gas or natural gasi
company has acted unreasonably or imprudently with its gas procurement polices and/or!
practices. Vectren is correct that the subject matter of the LTFR pursuant to Sectioni
4935.04, Revised Code, overlaps the issues raised in a GCR audit pursuant to Section;
4905.302, Revised Code, but the purpose and focus of each proceeding is different. Ini
accordance with Section 4905.302, Revised Code, and Rule 4901:1-14-07, O.A.C., the audit;
can evaluate a gas utility's procurement policies and practices, including its capacity,
reserve margin, and use of stored inventory. Thus, while Vectren's use of a reserve:
margin, its propane inventory and design-day criteria were part of its long-term planning:
in LTFR, which the Commission found in 00-120 to substantially comply with the'
requirements of Section 4935.04, Revised Code, the prudence and reasonableness of the,
effect of such decisions on Vectren's gas procurement polices were not and have not been,
evaluated in the LTFR proceedings. The appropriate proceeding for review of Vectren s;
gas procurement policies and practices is the GCR audit. Thus, we do not agree that res;
judicata or collateral estoppel apply in this situation.

In addition, we would be remiss if we did not point out that the 2000 LTFR did not
include any specific reserve margin, although it did reference the concept of a reserve
margin. In that proceeding, staff did not endorse and we did not evaluate or approve;
Vectreri s decision to implement a five percent reserve margin. Similarly, we conclude;
that we did not evaluate or approve Vectren's decision to perform gas supply
management with assistance from ProLiance via an asset management agreement. In fact,
in the June 28, 2001 stipulation in 00-120/00-220 (at page 4-5), Vectren, OCC and staff
agreed that:

The next management performance audit will examine, among other things, the
reasonableness of any level of compensation [Vectren] receives for its capacity.
This review will focus on the market value of this capacity by examining any
and all factors, information or documentation and other considerations
influencing purchases, sales or other transactions and related terms and
conditions as may be relevant in determining the reasonableness of VEDO's
treatment of capacity.... Any determination regarding the above issues in future
proceedings shall be based upon facts and circumstances relevant to issues that
exist during the time period covered by such future regulatory proceedings and
any agreements subsequent to this stipulation reached by the parties regarding
these issues.

Moreover, the Commission in 00-120/00-220 specifically acknowledged that the 00=
220 m/p auditor's recommendations as to Vectren were outside the audit period 6 The

6 In Case No. 00-120/00-220, the consolidated GCR audit and LTFR case included a financial audit and
an rn/p audit of DP&L for the period August 1,1999 through October 30, 2000, just prior to the date on
which DP&L's gas assets were sold to Vectren. The m/p audit in 00-220 was performed by Exeter &:
Associates Inc. (Exeter). Exeter reviewed the organizational structure, management policies and
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Order (at page 12) states: "The Commission recognizes that, although the GCR auditors:
induded recommendations regarding Vectren, such findings are beyond the GCR audit
period and provided only to put the Commission on notice about potential concerns.":
Thus, the Commission finds that the Order in 00-120/00-220 clearly delayed considerationi
of the Vectren/ProLiance agreement until this m/p audit. For this reason, we find all;
aspects of the Vectren/ProLiance agreement are appropriate issues to be addressed by the;
parties and are properly before the Commission as a part of this proceeding. For all of;
these reasons, Vectren's motion to strike portions of the staff and OCC briefs, in relation to l
propane usage, the practice of incorporating a reserve margin, and the Vectren/ProLiance;
agreement, are denied.

III. THE APPLICABLE LAW

Section 4905.302, Revised Code, entitles natural gas companies to recover all actual'
gas costs unless there is sufficient evidence to support a Commission finding of ari
arithmetic error, imprudence, or unreasonableness in the company's gas procurement;
practices and policies. Throughout the financial and m/p audit periods, Section=
4905.302(E), Revised Code,7stated:

The commission shall not at any time prevent or restrain such costs as are
distributable under this section from being so distributed, unless the
commission has reason to believe that an arithmetic or accounting inaccuracy
exists with respect to such a distribution or that the company has not accurately
represented the amount of the cost of a special purchase, or has followed
imprudent or unreasonable procurement policies and practices, has made errors
in the estimation of cubic feet sold, or has employed such other practices,
policies, or factors as the oommission considers inappropriate.

Section 4905.302(E), Revised Code, provides the basis under which a natural gas companyi
can be prohibited from collecting its gas costs. Accord, In the Matter of the Purchased Gas
Adjustnrent Clause Contained Within the Rate Schedules of Ohio Cuniberdand Gas Company and
Related Matters, Case No. 02-216-GA-GCR (Apri123, 2003).

However, when deciding whether the company has engaged in imprudent of
unreasonable or inappropriate policies or practices, additional analysis is required,!

7

procedures of Vectren, although the scope of the audit period induded only DP&L. Exeter made some
specific conclusions and recommendations as to Vectren, induding that (a) Vectren entered into an
agreement with ProLiance without the benefit of competitive solicitation; (b) the transportation credit
under the Vectren/ProLiance agreement should be increased to $3.9 niillion per year to better reflect
the value of the capacity assigned to ProLiance; (c) Vectren negotiated the revision of the
Vectren/ProLiance agreement to explicitly provide the supplier reservation fee and interstate pipeline
capacity costs to be paid by Vectren and how the fee is calculated, and to reflect any discounts to which
Vectren is entitled; (d) Vectren should identify any changes to the mix of base load and swing supplies
purchased by ProLiance on Vectren s behalf; and (e) the portfolio administration fee of $450,000 per .
year is not iacluded in the GCR rates and should not be included in the GCR rates_

Section 4905.302, Revised Code, was modified on June, 26, 2001, during the middle of the m/p audit :
period. The change did not impact provision E (instead, provision F was added to the statute) and,
thus, the change did not impact the parameters under which the Commission must evaluate VeMreti s
GCR rates.
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Vectren cited to several prior Commission proceedings in which the Commission
considered the prudence and reasonableness of utility activity. In 1980, the Commission!
conduded that the reasonableness of decisions made by utility management involved the:
following evaluation:

One area encompasses the facts and circumstances known or reasonably
anticipated at the time the decision was made and whether such facts and
circumstances were taken into proper consideration in the decision-making
process. A second area involves the inquiry of whether any intervening
circumstances occurred or facts become known which impacted the initial
decision's results, whether such intervening factors caused or should have
caused management to re-think the initial decision, and whether any action or
nonaction in light of the intervening factors was appropriate. A third area is an
examination of the actuaI results achieved by virtue of the decision.

In the Matter of the Regulation of the Fuel Cost Adjustment Clause Contained within the Rate;
Schedules of the Ohio Power Company and Related Matters, Case No. 79-234-EIrFAC (Subfile
A), Entry'on Rehearing (October 15, 1980). Additionally, in that same decision, the!
Commission noted that the weight to be afforded each area will vary on an issue-by-issue
basis, depending on the type of decision made and how long ago it occurred.

In 1986, the Commission stated that an assessment of the prudence of utility,
decisions should be conducted under the following guidelines:

(1) There should'exist a presumption that the decisions of utiiities are
prudent

(2) The standard of reasonableness under the circumstances should be used.

(3) Hindsight should not be used in determining prudence, although
consideration of the outcome may legitimately be used to overcome the
presumption of prudence.

(4) Prudence should be determined in a retrospective, factual inquiry.

In the Matter of the Regulation of the Purchased Gas Adjustment Clause Contained Within the
Rate Schedules of Syracuse Home Utilities Company, Inc. and Related Matters, Case No. 86-12-
GA-GCR, Order at 10 (December 30,1986). We find that these decisions are appropriate in
consideration of this matter.

IV. FINANCIAL AUDIT REPORT AND THE COMIy11SSION CONCLUSION
THEREON

Pursuant to the entry issued September 18, 2002, and Rule 4901:1-14-07(C), O.A_C.;
D&T filed its Certificate of Accountability on August 15, 2003. The Certificate of
Accountability affirms that D&T examined Vectren's CCR reports which support the GCR
rates from November 2001 through October 30, 2002 (Comm: Ord. Ex. 1). D&T conduded
that Vectren fairly determined, in all material respects, the GCR rates for the audit period
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in accordance with the financial procedural aspects of Chapter 4901:1-14, O.A.C., and
related appendices and properly applied the GCR rates to customer bills.

The financial auditor explained that auditor-identified errors between October 30
2001, and February 28, 2002, as welI as several other errors found by the company during
the financial audit period were corrected by the company. However, D&T found two:
overstatements of supply costs (in the amount of $45,858 and $474,775) were^
inappropriate. Also, D&T noted that the company understated its recoveries fromi
ratepayers by a net $3 for the filings effective October 31, 2001, and May 2, 2002, and such
should be corrected. D&T concluded that Vectren's level of unaccounted-for gas, as of;
October 30, 2002, is below the five-percent ceiling imposed by Rule 4901:1-14-08(F)(3),±
O.A.C.

None of the parties to this proceeding challenged the findings of the financial audit
in this proceeding. Vectren expressly agreed with D&T's findings and noted its actions in.
making several corrections (Vectren Ex. 2, at 3-5). Moreover, the Commission notes that;
the financial auditor in Vectren's subsequent financial audit8 reviewed Vectren's post-2002
audit GCR rates and verified that the three adjustments recommended in this proceeding
were appropriately made. The parties in 03-220 stipulated that those three adjustments
were properly handled and we accepted that stipulation on June 30; 2004. Thus, the
Commission considers the financial audit concerns that were raised in this proceeding to
be fully resolved.

V. SUMMARY OF UNCONTESTED M/P AUDIT RECOMMENDATIONS AND THE
COMMISSION CONCLUSIONS THEREON

Pursuant to the entry issued September 18, 2002, as amended by eniry issued
November 7, 2002, and Rule 4901:1-14-07(A) and (D), O.A.C, a m/p audit of Vectren was
conducted. Liberty's audit team consisted of a project manager and two independent;
contract consultants (Tr. 1, 39-41, 48). Each of the m/p audit team members offered;
testimony in support of the m/p audit report. As part of the m/p audit, Liberty reviewed'
Vectren's organizational structure, gas supply management and planning, gas°
transportation, operational policies and procedures, and the impact on Vectren's
ratepayers. The m/p auditor also reviewed selected aspects of Vectren's procurement;
strategies, gas production and purchasing policies in order to: (1) ascertain whether the'
company's purchasing policies meet the objectives of the company's service requirements;.
(2) ascertain whether Vectren's purchase plan is sufficient to ensure reliable service at
optimal prices; and (3) evaluate consistency with the company's long-term strategic
supply plan and the company's existing and potential sup ly sources. Liberty made 23;
recommendations in its m/p audit report (Comm.-Ord. Ex. 2

Vectren has agreed to comply with the following m/p auditor's directives:

(1)

s

Develop a decision matrix or chart of authorities that defines the
responsibilities and authorities of various levels of management within

That subsequent tinancial audit was conducted in In the Matter of the Regulation of the Purchased Gas
Adjustment Clause Contained Wit6in the Rate Schedules of Vectren Energy Delivery of OAio, Inc. and Retated
Matters, Case No.03220-GA-GCR (03-220).
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the gas supply organization by December 31, 2003 (Comm.-Ord. Ex. 2 at
1-13; Vectren Ex. 1, at 19).

(2) Develop formalized procedures covering the management of price risks
to which Vectren is exposed in the fuel supply area by December 31, 2003
(Comm.-Ord. Ex. 2 at 1-13; Vectren Ex. 1, at 19).

(3) Develop a plan for an internal audit of gas supply to be conducted no
later than October 31, 2004 (Comrn.-Ord. Ex. 2 at 1-14; Vectren Ex. 1, at
19).

(4) Replace the recently retired Director of Gas Supply with a seasoned and
senior natural gas manager capable of immediately assuming direct
responsibilities for management of all natural gas supply operations
(Comm: Ord. Ex. 2 at 1-14). In regards to this recommendation, Vectren
notes that, on August 18, 2003, Perry Pergola was hired as the new
Director of Gas Supply (Vectren Ex. 1, at 20; Tr. I, 20).

(5) Examine the options for reconfiguring Vectren's pipeline capacity and
storage portfolios (Comm.-Ord. Ex. 2 at II-15; Vectren Ex.1, at 20).

(6) Examine the physical constraints on Vectren's system that limit the
volumes it may take from individual pipelines before the winter of 2004-
2005 (Comm: Ord. Ex. 2 at II-15). Vectren agrees to examine its options
for reconfiguration and physical constraints by Apri11, 2004 (Vectren Ex.
1, at 20; Tr. I, 20).

(7) Approach Vectren's Iarge customers with an offer(s) of interruptible
service and dual-fuel peaking service option and have such contracts in
place by November 1, 2003 (Comm.-Ord. Ex. 2 at II-16). Vectren agrees to
accomplish this recommendation by November 1, 2004 (Vectren Ex. 1, at
21; Tr. I, 21).

(8) Develop and file with the Commission, in consultation with Commission
staff and approved suppliers, a revised curtailment plan before the winter
of 2004-2005 (Comm.-Ord. Ex. 2 at II-17). Vectren agrees to develop and
file a revised curtailment plan in consultation with the Commission staff
by June 30, 2004 (Vectren Ex.1, at 21; Tr. 1, 21).

(9) Develop the necessary policies, procedures and internal tools to optimize
its gas supply planning activities by no later than April 1, 2004 (Comm.-
Ord. Ex. 2 at III-23; Vectren Ex_ 1, at 21).

(10) Conduct employee training in affiliate relations by March 31, 2004, and
require employees to annually verify, in writing, that they understand the
affiliate relations guidelines and intend to comply with the guidelines
(Comm.-Ord. Ex. 2 at I-8, I-10, I-14; Vectren Ex.1, at 20)_
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(11) Refund $440,266 (plus interest) to ratepayers for their share of the "profit"
realized when Columbia Gas Transmission Company Inc. (TCO) sold off
excess base storage gas in the mid-1990s; and refund $800,135 (plus
interest) for over-injection penalties incurred in October and November -
2001 and passed onto GCR customers (Comm.-Ord. Ex. 2 at VI-1-VI-3;
Vectren Ex.1, at 18-19; Tr. I,18-19).

We are comfortable with the above recommendations and Vectren's agreements to
comply with the above recommendations (including the altered time frames). With regard
to item 10 above (involving affiliate relations), the Conunission finds it appropriate to
direct Vectren to develop specific employee policies and procedures governing employee
interaction with affiliates (to the extent this is not a part of the training and annual
statement to be signed). We make this darification so that the employee training is not just
a"rehashing" of the existing affiliate relation provisions in Vectren s tariff but, rather, a
more meaningful identification of the policies and procedures that affected employees are
expected to follow in day-to-day interaction with affiliated entities.

VI. CONTESTED M/P AUDIT RECOMMENDATIONS, THE PARTIES' POSITIONS
AND THE COMMISSION CONCLUSIONS THEREON

In addition to the recommendations noted above to which Vectren has agreed,
Liberty makes several other specific recommendation regarding Vectren's gas supply
management and gas supply planning. Vectren does not agree with those
recommendations. OCC and staff also take positions on most of those recommendations.
Each of the m/p auditor's recornmendations contested by Vectren is discussed in detail
below, including the parties position on the issue, relevant testimony offered and the
Commission's decision.

A. The ProLiance Asset Management Services Contract

Upon acquiring DP&L's gas assets in 2000, Vectren had in place an agreement with
ProLiance dated October 31, 2000 (Comm.-Ord. Ex. 2 at II-7; Vectren Ex. 1, at 5; OCC Ex.1
at Attach. EWL-1). ProLiance is a joint venture between Citizen's Gas & Coke Utifity (an
Indiana LDC) and Vectren Corporation, Vecbren's parent (Comm.-Ord. Ex. 2 at 11-7). The
agreement provides that-ProLiance will solely supply all gas for Vectren's requirements
and Vectren will assign all pipeline contracts to ProLiance. The agreement has a five-year
term, with a year-to-year rollover provision. Termination of the agreement requires 24
months advance notice (Id.). Other terms of the contract indude Vectren's right to recall
capacity for assignment to gas choice customers and Vectren's ability to periodically
require certain reductions in the amount of capacity demanded. Additionally, the
agreement requires VEDO to pay annual fees for the management services (the first being
$450,000, with the fee increasing at the consumer price index, less one percent). If pipeline
capacity is not used in providing service to VEDO customers, ProLiance can remarket it,
but must pay VEDO a transportation credit, which Vectren flows through to GCR
customers. In the first year, that credit was approximately $1.4 million (Id.; Tr. III,148,150,
208).
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Liberty states that, for many LDCs, it makes sense to use an asset manager to
maximize the value of unused or underutilized assets (Comm.-Ord. Ex. 2 at Attach. A2).
However, the rn/p auditor concluded that the relationship between Vectren an&
ProLiance is not an arm's length relationship and the agreement is not structured in a way.
that benefits Ohio ratepayers (Id. at II-13). Liberty contends that there are a number of;
factors which resulted in benefits to ProLiance at the expense of Vectren s ratepayers:
during the audit period, including Vectreti s inability to effectively monitor and manage;
the portfolio administration agreement with ProLiance, the inappropriate flow of fundsi:
from TCO to ProLiance, and the unfavorable financial arrangements (namely, the,
management fee paid by Vectren and the low value of the unutilized capacity). Libertyt
characterizes the contract's management fee as highly unusual and inappropriate, but;
acknowledges that the management fee Vectren pays to ProLiance is included in base rates:
and, therefore, beyond the scope of this proceeding (Comm.-Ord. Ex. 2 at 11-13, VI-3).;
Thus, Liberty's recommendation (discussed further below) for reapportioning the benefits;
does not include the management fee. Still, Liberty believes ProLiance's payment to;
Vectren for the right to unuGlized capacity is too low and, thus, ratepayers are entitled to a;
greater share of that revenue (Id_ at VI-1). Liberty relied upon the DP&L asset ...
management contract with Columbia Energy Services (CES)9 as an appzopriate markeU
benchmark for valuing the right to the unutilized pipeline capacity.10 With that market:
value, Liberty endorses an 85/15 percent sharing of revenues between ratepayers and;
shareholders to provide ratepayers with a reasonable share and to encourage LDCs to:
aggressively market their unused assets (Id. at VI-3). After taking into account the $1.4
million payment Vectren already received from ProLiance and its recommended 85/15s
percent sharing ratio, Liberty determined that $3.83 miIlion should be refunded to Ohio
ratepayers as the remaining reasonable share of the asset management activity under the
Vectren/ProLiance agreement during the two-year audit period (Id. at VI-3, VI-5). 111e•
m/p auditor acknowledged that another source of information to determine the market
value of unutilized capacity is the electronic bulletin boards under the oversight of the
Federal Energy Reguiatory Commission (Tr. 1, 182-186; Tr. II, 67).

Liberty also recommends that Vectren issue a request for proposal for competitive
bids for asset management or portfolio administration services (Id. at ES-5, II-6-II 7):
Liberty recommends that the managed assets include commodity, pipeline capacity,;
storage and propane facilities (Id. at II-17)?1

OCC concludes that the Vectren/ProLiance agreement was not an arm's length
transaction and has caused imprudent and unreasonable costs for CCR customers. Like_
the m/p auditor, OCC reasons that an unbid, affiliate contract, by its very nature, isr
urtreasonable and there is no evidence that the terms and conditions of the contract reflect ,
the prevailing competitive market (OCC Ex. 1, at 9). OCC is not convinced that Vectrert'
maintained appropriate oversight of the relationship because of errors that occurred:
during the m/p audit period (OCC Br. 2-3, 6-10, 46-50). OCC argues that Vectren failed to

9
10

11

CES was later purchased by Enron (Tr.1,171).
The DP&L/CES contract involved the same assets and was competitively bid in 1998 (Comm.-Ord. Ex.
2 at 11-12). In the year before Vectren acquired the assets, DP&L received $3.9 million for CES' right to
use of DP&[; s unutilized assets (Id. at D-13).
Further details about the propane assets are contained in the next section of this decision.
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ensure that the transportation credits and the amount ProLiance pays to Vectren for:
unused capacity were appropriately credited to ratepayers (OCC Ex.1, at 5, 9; Tr. II, 117).'
OCC recommends that Vectren pursue a full requirements contract for all of its asset.
management services by competitive bid process (Id.). OCC notes that the request for;
proposal can seek bids for contracts with and without a provision allotting for gas choice i
migration, i.e., a right to recall capacity (Tr. II, 146). Farther, OCC contends that, if no;
acceptable bid is received, the Commission should require Vectren to renegotiate and;
restructure the Vectren/ProLiance agreement to incoiporate, among other things, ai
margin-sharing mechanism and detailed accounting requirements, and dectare thei
function to be a monopoly function that Vectren should provide at cost (OCC Ex. 1, at 6, 9,;
10-11; OCC 13r.11). In addition, OCC advises that Vectren implement an on-going internal
audit program, the asset manager maintain separate account records for each Vectren gas'
supply or capacity resource transaction' and Vectren s monthly gas supply report be;
enhanced to improve oversight of the asset manager s and Vectren's procurement"
performance (OCC Ex.1, at 6, 13-14).

Next, OCC recommends that an additional $745,000 (in addition to the m/p;
auditor's recommended $3.83 million) be refunded to Vectren rate^ayers for the ProLiance,'
management fee and capacity margins (OCC Ex. 1, at 6, Sch. 1). OCC's witness contends.
that each year s$450,000 management fee should be factored into the evaluation of the.
Vectren/ProLiance agreement. Since the DP&L/CES agreement did not have a
management fee and it was considered a reasonable market benchmark, OCC reasons that
the Vectren/ProLiance $450,000 yearly management fee should be recognized in what
OCC concluded is ProLiance's share of the margin (OCC Ex. 1, at 6,15).12 OCC further.
argues that the transportation credits given were too low because they did not include the:
second winter delivery service (WDS) contract, which is discussed in detail later in this;
decision (OCC Br. at 14-15)13 OCC calculates the value of the WDS-2 transportation credit,
at $381,373.80 (OCC Br. at 15, Attach. 2). However, the OCC witness admits that he did
not review the compensation calculation set forth in the Vectren/ProLiance agreement or;
independently review the value of the unutilized capacity of the DP&L/CES contract (Tr._
II, 112-115, 117). Furthermore, the OCC witness confirmed that the ability to recall
capacity for assignment to customer choice suppliers (as is contained in the;
Vectren/ProLiance agreement) reduces the value of the portfolio adminisbration contract
to the portfolio administrator while enhancirtg the gas choice program (Id. at 122, 128-130):
Likewise, requiring the portfolio administrator to pay an upfront fee to the LDC reducea
the value of the contract for the potential portfolio administrator (Id. at 125-126).

12

13

Vectren did not pass the cost of that payment on to its GCR customers in GCR rates (Vectren Ex. 6, at `
23; Tr.111, 214). But the management fee is included in base rates and, thus, paid by customers (Comm.-
Ord. Ex. 2, at 11-13, VI-3). OCCs recommendation does not appear to seek a$450000 management fee
be credited to GCR customers (Tr. 11, 142). Rather, OCC seeks to nuake all ratepayers whole (OCC Ex. 1,
at 15).
OCC actually argues that the transportation credits given during the audit period were too low (by
$660,626.45) because they did not include both the WDS-1 and WDS-2 contracts (OCC Br. at 14-15), but
a review of the record illustrates that Vectren did receive the transportation credit for WDS-1 contract
although that portion of the credit was given late and it had not yet been flowed through to GCR
customers (Tr.1I1, 212-213).
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Staff, like Liberty and OCC, argues that Vectren should have issued the portfolio
administration contract for competitive bid (Staff Br. 13). Staff contends that management
fees for portfolio administration contracts are highly unusual and that the transportation:
credits paid by ProLiance to Vectren for excess capacity are low in comparison to the
DP&L/CES contract. Staff argues that, since 50 percent or more of Vectren's gas supply
contracts expire in 2004 and 2005, Vectren could achieve the capacity reduction it felt was
needed for its gas choice program through the expiring contracts rather than with the I
Vectren/ ProLiance agreement (Staff Br. at 14-15). Also, staff believes that Vedren did not'
hold ProLiance to the terms of the contract (specifically, the mandatory languagei
obligating ProLiance to supply the peak day gas supply amounts, including the five'
percent reserve margin) (Id. at 15; Staff Reply Br. at 16-18). If Vectren had done so, staff t
argues that there would have been no need for Vectren to obtain the WDS contracts
because ProLiance was contractually obligated to get that supply. Next, staff contends;
that, since Vectren admittedly never intended to do anything other than contract with;
ProLiance, Vectren's reliance now upon other asset managers and subsequent eventsi
cannot demonstrate the reasonableness of Vectren's contract with ProLiance (Staff Reply'
Br. at 15). Staff_ also argues that these factors, among other facts in regards to the
Vectren/ProLiance agreement, demonstirate that the agreement was not arm's length or:
reasonable. Staff believes that Liberty used a reasonable approach to place a market value:
on Vectren's gas supply assets, but also believes that quantifications are difficult. Staff',
encourages the Commission to determine an appropriate amount for refund to GCR;
customers, as well as any other necessary action (Staff Br. at 16).

Vectren disagrees with the contention that the Vectren/ProLiance agreement is:
unfairly biased toward ProLiance. Vectren mailily chose ProLiance for the following;
reasons: choice program support, reliability, price and financial stability (Vectren Ex. 1, at
16; Tr. III, 98). Vectren also noted that its board of directors position with ProLiance;
(Vectren has one of the two members) and its affiliation with ProLiance figured greatly:
into Vectren's selection of ProLiance as portfolio administrator (Vectren Ex. 1, at 8; Tr. III,
95-96, 104-106). Vectren also points out that a number of other asset management service:
providers have had difficulties, even at the time the Vectren/ProLiance agreement was,
executed (Vectren Ex. 1, at 9; Tr. I,150).14 Thus, Vectren argues that it was reasonable for it
to have selected ProLiance.

Next, Vectren contends that the terms of the Vectren/Prol.iance agreement are;
reasonable and beneficial. Vectren points out that, under the agreement it has received:
over $3 million for unutilized capacity and $1.4 million for capacity cost reduction, and thc,
agreement has given Vectren great flexibility in assigning capacity to gas choice suppliers`
if they desire (Vectren Ex. 1, at 16). Vectren notes that, because it was planning to roll out
a gas choice program, the contract included capacity reduction right terms15 that allowed•

14

15

Liberty . and OCC admitted that other asset management service providers are or have been subject to
state and federal investigations related to the manipulation of energy markets. Some have entered into
settlements for damages to resolve disputes related to allegations of manipulation of the energy market
and some left the portfotio administration business (Tr. f,153-157; Tr. Q, 49-52, 59, 61-67,117-118).
The reduction right terms gave Vectren the right during part of the contract period, to reduce its
capacity portfolio up to specified levels in anticipation of Vectren's customer base switching to
competitive suppliers (Vectren Ex. 1, at 5,13). This allows Vectren to not pay for that capacity and puts
ProLiance at risk for using that capacity.
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Vectren to avoid a mandatory capacity assignment to choice suppliers, while still
protecting GCR customers from stranded costs (Vectren Ex.1, at 8; Vectren Ex. 6, at 17-18,
20-21). Vectren also explained that it and ProLiance jointly conducted a market analysis of
capacity release prices, as one of the factors to determine the unutilized capacity contract
compensation mechanism, and noted that the highest market value was the value selected:
(Vectren Ex. 1, at 15 and Attach. JLU-5; Tr. III, 92-93, 110).

According to Vectren, use of the DP&L/CES asset management agreement as a.
benchmark to evaluate the Vectren/ProLiance agreement is inappropriate for several;
reasons (Vectren Ex. 1, at 11-14; Vectren Ex. 3, at 8). First and foremost, Vectren
characterizes the purpose of the DP&L/CES agreement as one intended to maximize!
revenue, while its agreement with ProLiance has other goats, such as supporting a gasi
choice program, mitigating choice-related stranded capacity costs, and obtaining;
reasonable value for its capacity (Vectren Br. at 30). Vectren believes that the auditor used;
an incorrect and inflated dollar amount for the capacity purchased by CES, ignored the^
value associated with the capacity reduction rights held by Vectren, and ignored the.
devaluation of a significant portion of the DP&L capacity portfolio (the DP&L unufifized
pipeline capacity on the TCO pipeline) just prior to Vectren taking over the DP&L assets.:
Further, Vectren places greater value on its year-round contractual right to "pull back";
capacity when needed for choice customers and the fact that its agreement does not
require it to pay refunds to ProLiance when Veciren reduces capacity (Vectren Ex. 1, at 13; ^
Vectren Ex. 3, at 4-8, Attach. PMP-2). Vectren next contends that the contract's
compensation mechanism for the unutilized capacity places a signifcant risk upon
ProLiance.16 Specifically, ProLiance gets Vectren's unutilized capacity entitiements based
on the outstanding amount of capacity expected for a normal season and, thus, if the.
winter is colder than normal, ProLiance pays the same amount but actually has less;
unutilized capacity to remarket (Vectren Ex.1, at 14; Tr. III,151-152). In addition, Veclren:
notes that Liberty's reliance upon the DP&L/CES agreement is suspect in light of CES' exit
from the business and DP&L's and Enron's legal disputes (Tr. I, 173-178; Tr. II, 84-87).
Vectren also argues that Liberty's proposed disallowance is greater than the amount CES:
could have paid DP&L over a two-year period (because, unlike the Vectren/ProLiance
agreement, the DP&L/CES agreement required DP&L to compensate CES if the capacity;
CES purchases was unavailable for some reason) (Vectren Br. at 27, Fn. 28). If the;
Commission agrees with sharing the revenues, Vectren argues that its share should be at
least 30 percent and any adjustment should be reduced by $1.4 million to recognize the:-
capacity reduction right revenues received during the m/p audit period (Vectren Ex. 6, at,
22, 30).

Vectren is aware that ProLiance resells the unutilized capacity received from;
Vectren, but is unaware if ProLiance repackages the capacity with commodity, how

16 For these latter two points, Vectren also strongly criticizes OCC and staff because they agreed in the gas
choice program stipulation that the "ability to exercise the Reduction Rights set forth in its supply
agreement with ProLiance Energy, ... appears to be a reasonable approach° and the compensation for
Vectren's unutilized pipeline entitlement would "be evaluated with appropriate consideration being
given to the value that [Vectren] also obtains for its customers in terms of the mitigation of stranded
costs..:' (Vectren Br. at 29-30). OCC responds that, at the time of the gas choice stipulation, the parties
did not positively agree whether there was a value in the reduction rights and OCC has given
appropriate consideration to the question in this proceeding. OCC just did not reach Vectren s
conclusion for a variety of reasons (OCC Reply Br. 5-6).
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ProLiance bundles the unutilized capacity purchased from Vectren with unutilized:
capacity from other affiliates, and how successful ProLiance is at selling the capacity (Tr.,
I1I,151-153). Vectren does not track or attempt to determine the compensation ProLiance:
receives for the unutilized capacity purchased from Vectren or Vectren and its India na'
affiliates (Tr. III,108-109).

Finally, Vectren argues strongly against a competitive bid for the asset management;
contract. Vectren states that it is not a good idea, given current market conditions (few'
options are out there and the costs/ efforts may not produce better results). Vectreni
doubts any current providers would pass creditworthiness concerns or be willing to agree.
to Vectren's various "strings" just for the opportunity to remarket unutilized capacity (Tr..
III, 161). Moreover, Vectren believes that conducting a competitive bid will be'
complicated, particularly because it has a successful gas choice program (Vectren Ex. 6, at;
24-25). Vectren does not want to forego the benefits/protections it has in the current asset:
management agreement. If this is required by the Commission, Vectren states that it must
have specific direction on such issues as creditworthiness, control over capacity, and'
reliability (Id: at 27).

Commission Conclusion

Vectren contends that the Vectren/ProLiance agreement was thoroughly;
considered and known to OCC and the Commission as a part of 00-220. The.
Vectren/ProLiance agreement was exeeuted on October 31, 2000, to coincide with the
transfer of the gas assets from DP&L to Vectren. The m/p auditor in 00-220, Exeter, took
issue with the Vectren/ProLiance agreement in its report filed May 4, 2001, as
supplemented on June 22, 2001. Thus, Vectren is correct that the Vectren/ProLiance:
agreement was known to OCC and the Commission as a result of the 00-220 proceeding:
However, as Vectren clearly understands, "known to the Commission" and "approved by.
the Commission" are two entirely different concepts. In the 00-220 Order issued
September 25, 2001 (at 8-9, 11, 12), the Commission recognized that, although Exeter's
recommendations in regards to Vectren were beyond the scope of that audit, the m/p
audit report raised certain issues and directed the next m/p auditor to review the level of
compensation Vectren received for its capacity, among other issues. Plus, Vectreri
stipulated that the compensation it received for its capacity would be examined in this
m/p audit period. Moreover, Vectren acknowledged that, under the gas choice program
stipulation in Case No. 02-1566-GA-ATA, In the Matter of the Application of Vectren Energy
Delivery of Ohio, Inc. aTUt Other Stakeholders for Approval of a Stipulation That Would Establish a
Gas Choice Program (02-1566 or the gas choice program), staff and OCC reserved all rights
with respect to the ProLiance/Vectren agreement in this GCR audit and consideration of
the value of contract demand reduction rights with respect to the compensation received
for unutilized capacity (Tr. III, 146-147). Thus, Vectren was dearly on notice that the
Vectren/ProLiance agreement and its compensation terms would be at issue in this
proceeding. Nothing in the stipulations or the Commission s decisions in 00-220 or 02-
1566 precludes an evaluation of the Vectren/ProLiance agreement.

There is no doubt that the Vectren/ProLiance agreement was not an arm's length
deal. That fact, however, does not render the agreement unreasonable. We will not
declare the Vectren/ProLiance agreement an imprudent, unreasonable or inappropriate
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action on Vectren's part simply because it was not the result of a competitive bid. Rather,.
we will presume that the agreement was a prudent action, but that presumption can be
rebutted.

Vectren testified that the company had no intention of awarding the asset:
management services agreement to an unaffiliated, third party (Tr. III, 104). Thus, the'
agreement was executed without consideration even being given to any other asset:
managers. Further, Vectren failed to indicate that it considered the revenues generated for
the unused capacity between 1998 and 2000 forvirtually tlte same assets. Rather, Vectren's
testimony indicates that it and ProLiance conducted a market analysis of capacity release:
prices and selected the highest market value (Veclren Ex. 1, at 15 and Attach. JLU-5; Tr. III„
92-93, 110). However, the higher market value contained in the DP&L/CES agreement:
was not part of that analysis, even though the DP&L/CES agreement involved virtually
the same assets.

Liberty suggests that the Vectren/ ProLiance contract is not reasonable compared to
the DP&L/CES agreement. Likewise, OCC and staff have attempted to rebut the
reasonablenes^;.. presumption by argiling that, in comparison with the DP&L/CES
agreement, the Vectren/ProLiance contract provides unreasonable results.17 The
Commission realizes that the asset management agreement selected by the m/p auditor to
evaluate the Veclren/ProLiance agreement is not identical in time, terms and conditions to
the Vectren/Prolaance agreement. We believe that com paring the two asset management
services agreements is logical because they involved the same assets and are relatively
contemporaneous with one another. However, there are differences between the twoa
contracts that can arguably justify the different compensation levels for the unutilized'
capacity. Staff and OCC point to the much lower revenues generated by the ProLiance:
agreement to support their contention that the ProLiance agreement was not prudent,
reasonable or appropriate. The facts illustrate that ProLiance was given what was:
formerly DP&L's entire pipeline asset portfolio for just under $1 million per year ($1.4
miIIion in payments from ProLiance minus the $450,000 yearly asset management fee paid-
by Vectren). This equates to approximately one-fourth of the revenue that DP&L received
just one year earlier ($3.9 million) for use of virtually the same assets. Veclren largely:
justifies the revenue difference on the intervening devaluation of part of the capacity :
portfolio. While there may have been some reduction in the value of that part of the
capacity portfolio, it is still evident to us that revenues generated from unutilized capacity
are maximized when capacity and commodity are combined as ProLiance has the ability
to do. In our opinion, Vectren did not adequately recognize these transactions when
negotiating the asset management agreement with ProLiance.

17 Had Vectnan at least put forth a request for proposal or competitively bid the gas assets management
services agreement that the company gave to ProLiance, then some market information would have
existed from which the Commission could evaluate the reasonableness of the Vectren/ProLiance
agreement. That is not to imply that Vectren woutd have beetirequired to accept any bid for asset -
management services without considering the bidders integrity and financial stability. Because of the
route taken by Vectren, it cannot seriously now complain that the only available competitively bid
contracts for the assets at issue are not comparable to the Vectren/ProLiance agreement as to time or
tennsandconditions.
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Vectren also justifies the lower ProLiance contract revenues on the fact that the^
agreement included capacity reduction rights. Liberty, Staff and OCC argue that the;
capacity reduction right contained in the ProLiance agreement was of little or no value:
because those reductions occurred at virtually the same time and roughly in the sarne:
amount as the expiration of existing pipeline capacity contracts. Thus, Vectren could=
achieve the same results as the capacity reduction right by simply allowing its existing:
capacity entitlements to expire. We agree with their assessment as well. Therefore, we do;
not believe that contract term sufficiently explains the lower ProLiance contract revenues.

Remaining differences between the two contracts (e.g., right to pull back capacity:
and the fact that the ProLiance contract does not require refunds when Vectren reduces.
capacity) do not convince us that the ProLiance agreement is, overall, prudent, reasonable:
or appropriate. As a result, we believe that Vectren's GCR customers have been harmed'
as a result of this asset management agreement.

Next, we believe that Liberty's reliance upon the value of the DP&L/CES
agreement was appropriate. As noted, the DP&L/CES agreement was competitively bid,:
involvgs virtually the same as'sets, and was in effect in the year prior to the execution of
the ProLiance agreement. Thus, it is a reasonable counterpart to use for determining what
a prudent, reasonable and appropriate asset service management agreement would have.
provided to Vectren and its customers during the m/p audit period. We are willing to
accept Liberty's calculation of an appropriate value for the unutilized pipeline capacity
and its use of an 85/15 percent share of revenues between ratepayers and shareholders.
We accept Liberty's $3.83 million refund recommendation. We do not, however, accept
OCC's suggestion to also include $745,000 in the refund equation (in order to reflect the
yearly $450,000 management fee, less $155,000 in other payments made to Vectren). The
management fee was not induded in the GCR rates under evaluation in this proceeding
and, for that reason, we do not consider it appropriate to indude that fee.

Furthermore, we agree with Liberty, OCC and staff that a competitive bid is.
important and should be accomplished forthwith. We reach this condusion primarily for
two reasons. First, we believe Vectren should explore various terms and conditions for its'
asset management (and not just those willing to be provided by its own affiliate). The time
has come for Vectren to reassess its needs and the terms under which that can be properly
managed. Second, we believe that the evidence in this case illustrates that Vectren relied
too easily upon ProLiance's expertise and could have better monitored its asset manager.
With a competitively bid asset manager, Vectren should have a more vested interest in
overseeing that manager's activities. Of course, the fact that future GCR audits will take
place may also provide that incentive too.

We do not agree with Vectren that issuing a request for proposals from qualified
asset managers is not worth the effort. As OCC suggests, Vectren can seek proposals with
and without various important terms (e.g., a right to recall capacity). Under such an
approach, Vectren can evaluate the importance and value of such terms. Veciren should
include commodity, pipeline capacity, and storage. We are not convinced that Vectreri
must relinquish control over its propane assets to a third-party asset manager. We do
believe better use and more aggressive handling of those propane assets is needed (and
that is further discussed in the upcoming part of our decision). Even so, we are not
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convinced that the asset manager must also have control over all of. Vectren's propane:
assets to better maximize the value of Vectren's assets overall. It may be worthwhile,
however, for Vectren to indude the propane assets (or a portion thereof) as an optionaf
aspect of the request for proposals.

The Commission believes that Vectren should be more active to ensure that its'
duties and obligations to its GCR customers are being met when the asset management,
services agreement is held by a third party (affiliated or unaffiliated). Further, as a:
business entity, the Commission expects Vectren to undertake such activities to evaluate;
whether Vectren has received the benefit of its bargain and to begin negotiations fors
subsequent asset management agreements. To that end, we agree with the following OCCr
recommendations: (1) Vectren should implement an internal audit program; (2) the asset:
manager should maintain separate records of each Vectren transaction; and (3) Vectren;
should improve its oversight of the asset manager and performance. Finally, we realizel
that Vectren strongly opposed a competitive bid for the asset management services;
contract. We disagree with that position. However, in the altemative, Vectren can bring'
the asset_management function in-house completely and avoid the competitive bid
direclive.

B. Propane Storage Assets and Facilities

As a part of its system, Vectren purchased and maintains three propane.
vaporization plants and an underground propane storage cavern (Todhunter), with a total
capacity of approximately 7.5 million gallons of propane (Comm.-Ord. Ex. 2 at 11-5, III-;
15)?8 The Todhunter cavern usually contained approximately 3.5 million gallons of:
propane to commence the winter heating season (Tr. III, 41, 43). Despite DP&L's;
agreement with Vectren not to make any material change in the level of storage;
customarily maintained by DP&I., DP&L soId 1,503,000 gallons of the propane out of
inventory in September 2000 (Tr. III, 47). In response to the situation presented, Vectren:
elected not to delay the DP&L asset purchase transaction; Vectren elected, for the sake of
its business relationship with DP&L, to forego a legal dispute over the propane inventory
(Vectren Ex. 6, at 10-12, 15; Tr. III, 61-67, 230-231). The asset transfer transaclion between;
DP&L and Vectren was effective November 1, 2000 (the first day of the 2000-2001 winter
heating season), at which time Vectren purchased and received 2,060,000 gallons of
propane in storage (Comm.-Ord. Ex. 2 at 111-15).

During the 7n/p audit period, Vectren entered into three WDS contracts. Vectreri
executed the first and third WDS contracts in order to meet design day requirements plus
a five percent reserve margin during the peak period (Comm.-Ord. Ex. 2 at III-12; Tr.11I,'
25, 168; Vectren Ex. 6, at 13-14). Vectren entered into the second WDS contract to replace

18 Propane can be a peaking service used to meet needs on the coldest days and, therefore, an LDC would
want its propane inventory to be full at the start of the heating season (Tr_ II,10). The operation of a
propane plant is affected by the ambient air temperature (the warmer temperatures get, there is no
need Eor propane) and the ability to inject propane is dictated by mixing requirements for deliverability
into the LDCs system (Tr. II, 79, 249-50; Tr. Ili, 78; Vectren Ex. 6, at 28). Propane has a higher heating
value than gas and must be mixed with air before it is injected into a LDC's system in order to protect
certain manufacturing processes and customer appliances. Accordingly, raw propane alone cannot be
used to meet system supply requiremenis (Tr. lI, 75, 80; Comm: Ord. Ex. 2 at 11-5).
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the propane sold by DP&L prior to the asset purchase transaction and because of the
winter weather conditions (Tr. I, 103-104; Tr. 11, 149; Vectren Ex. 6, at 14; Tr. fII, 61).
Vectren flowed the demand and commodity costs of the three WDS contracts through to
GCR customers (Tr. III, 56). The details of these three contracts are as follows (Comm: '
Ord. Ex. 2 at III-12, 111-15, III-26,1I1-27):

Contract
Effective

Volume Date Period Covered Gas Obtained/Used

WDS-1 33,500 Dth19/ day 12/ 1/ 00 12/ 00-2/ 01 0
WDS-2 52,000Dth/day 12/21/00 12/21/00-2/01 90,000Dth
WDS-3 34,526Dth/day 11/1/01 11/01-3/02 0

The costs incurred and transportation credits received from these three contracts;
are as follows (Id. at III-26,1II-27; OCC Ex. 1 at Sch. 5; Tr. 111, 213-214):

Contract Demand Costs Commodity Costs Total Costs Trans. Credit Rec'd

WDS-1 $1,293,974 $0 $1,293,974 $219,793.50
WDS-2 $1,575,792 $935,337 $2,511,129 $0
WDS-3 $1,093,991 $0 $1,093,991 $302,033.4521

Liberty found that Vectren's propane facilities are more reliable than many other
propane facilities around the country because of availability to the storage cavern, a direct
propane pipeline to it, the pipeline interconnection with vaporization plants, and their;
good condition (Comm.-Ord. Ex. 2 at II-11; Tr. II, 14-15). Even so, Vectren did not use a;
significant amount of propane during the winters of 2000-2001 or 2001-2002 (Comm.-Ord.-
Ex. 2 at III-15; Tr.1I, 10). Moreover, Liberty points out that the company did not project:
much use of the propane inventory to meet demand requirements (Tr. II, 225-226).;
Vectren uses propane to meet hourly and peak needs, as a complement to flowing gas (Tr.
III, 85-86). This use has been roughly half of the total propane capacity. Vectren has never.
studied or evaluated use of the remaining propane capacity (Tr. III, 87-88). Liberty found:
that Vectren is not adequately utilizing the propane facilities that are readily available to it ;
particularly when it did not have sufficient other resources available during the audit

19
20

21

"Dth" means decatherm, which is a unit of measure for quantities of gas.
There seems to be some ambiguity with regard to the transportation credit assodated with the WDS-1
contract Vectren stated during the hearing that the credit associated with that contract was not given
during the audit period. However, during the course of this proceeding, that error was noticed and
Vectren acknowledges that the credit is due to it (Tr. III, 212-213). Vectren also stated that the credit
"was included in subsequent years of calculations" (Id.). Vectren states, in its brief, that Vectren is
agreeing to an adjustment for the transportation credit for the WDS-1 contract (Vectren Br. at 49, 52). [
We believe, from the statement during the hearing, that Vectreqhas received the WDS-1 transportation
credit Perhaps Vectren received the transportation credit from ProLiance for that contract after the n7/r
audit period and, at the time of the briefs, had yeYto flow it through to GCR customers. Given our
condusion later in this decision about the propriety of executing the WDS-1 contract, we will not
require Vectren to flow the WDS-1 transportation credit through to GCR customers.
This is an estimate of the transportation credit received based upon the transportation credit formula
explained by Vectren (contract volume x number of days x price per trade publications) and Vectren's
statement of the price input ($0.0729) for that formula during the audit period ('rr. III, 211, 213-214).

00310



02-220-GA-GCR -22-

period to meet the annual needs of the system (Comm.-Ord. Ex. 2 at I1-11, III-20). Liberty
recommends that the Commission direct Vectren to indude the propane storage assets and:
facilities as part of the competitively bid asset management agreement (Comm.-Ord. Ex. 2
at 11-12, 11-16). Liberty did not recommend a disallowance based on the costs of the:
reduced propane inventory.

Liberty agreed that, before increasing the use of propane on the system, Vectren:
must consider the problems propane may cause with larger customers because of heat;
content variations and must be careful not to exceed the maximum allowable operatingi
pressure while injecting propane into its system (Tr. I 205-210; Tr. II, 75-76). Nevertheless„
Liberty believes that the propane facilities can further contribute to the company's system.:
needs.

OCC projects that Vectren could use the excess propane supply to provide;
incremental gas cost credits when wholesale natural gas prices reach a specific level, e.g.,:
$9.00 per Dth. OCC recommends that the Commission require Veclren to: (1) review the
operating and financial feasibility of utilizing its propane storage capacity more fully,:
including the pursuit of incremental propane sales, (2) analyze the results and (3) report td
the Commission (OCC Ex. 1, at 23-24). OCC makes this study recommendation so that
Vectren can determine whether such a change in company policy would have a beneficial
impact over time (Tr. II, 138-139). OCC further states that such a study could evaluate,
whether propane might replace some pipeline firm capacity (OCC Br. at 44). OCC
contends that it is unreasonable for the company to ignore a potential source of revenue or
cost savings (Id. at 46).

Vectren concludes that its propane facilities were designed and intended to be used
as peak day supply sources (Vectren Ex. 6, at 27). Vectren argues that there are certain:
constraints with the use of the propane facilities, including contacting 13 downstreani
customers, ambient air temperatures, and having sufficient gas flow to mix with propane:
Vectren states that the company may use propane to meet hourly demands or to avoid
exceeding Vectren's hourly limitations with a pipeline and incurring an hourly pipeline
penalty. However, Vectren primarily relies on propane to meet demand on the coldest of
days, when the temperature is 18 degrees or colder (Id. at 28; Tr. III, 78-80). Vectren does
not believe it should jeopardize the facilities by engaging in other daily activities with
these facilities (Vectren Ex. 6, at 28). Yet, Vectren also agreed that, with December 2000
being the second coldest December in the past 54 years, if Vectren had propane in storage,
Vectren likely would have used some of the stored propane to meet demand requirements
(Tr. 111, 40-41). Vectren explains, however, that it is inappropriate to equate the availability
of propane with natural gas flowing through interstate pipelines due to the operational
limitations of using propane. Vectren argues that using propane for other trading
activities could lead to breakdowns, lead to reduced production capacity, or jeopardize its
ability to reliably serve customers (Vectren Br. at 47). For these reasons, Vectren does not
believe these recommendations are viable. Finally, Vectren contends that it is not
appropriate for the propane facilities to be included in the asset management agreement
because that would force the company to turn over control of its propane facilities (Id. at
49).
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Commission Conclusion

Vectren did not project much use of its propone nor did it use any significant:
amount of propane during the winters of 2000-2001 or 2001-2002. Yet, the propane and
associated facilities are significant assets available to Vectren. For this reason, as OCC`
argues, we are convinced that Vectren should conduct a study of the feasibility and;
benefits/disadvantages of better incorporating the use of the company's propane assets,
and facilities:

No one is disputing Vectren's laundry list of real-world considerations associated.;
with the use of its propane assets and facilities. All parties acknowledge that there are^
constraints to take into consideration. However, the m/p auditor and OCC are suggesting
that Vectren actually evaluate other uses for its excess propane because financial benefits
may exist under certain market conditions. Interestingly, Vectren seems to acknowledge
that this is what DP&L did with some of the propane just prior to the asset transfer (Tr. III,:
52-53). There is no reason that Vectren cannot evaluate market conditions and consider
using its propane for other than peak day or for avoiding pipeline penalties. Roughly, half
of its propane supply is not used for peak day supplies or otherwise (Id. at 86-7). There is'
opportunity available to Vectren and it should be considering it on a regular basis. We do'
not agree that the acknowledged constraints with propane make it unreasonable or'
imprudent for Vectren to evaluate other uses for its excess propane. With the volatility of.
natural gas prices over the past several years, it is even more obvious to us that Vectren
should evaluate other uses for its excess propane. The costs and efforts associated with:
such a study do not outweigh the benefit of having that information and/or the potential
monetary benefits to be realized.

The Commission is unwillling to accept Vectren s position on this issue for another:
reason. As noted earlier in this decision, Vectren wants the Commission to accept its:
decision to only use the propane assets and facilities for peak day supply or to meet hourly.
demand (and avoid a pipeline penalty). However, Vectren also wants us to accept that it:
was reasonable, in the context of the °extreme" weather of 2000-2001, for Vectren to not
use the excess propane supply and to execute the WDS-2 contract Similarly, Vectren:
wants us to accept that it was reasonable, in the context of its design day and reserve
margin needs, to not use the excess propane supply and execute the WDS-1 and WDS-3;
contracts. Thus, the totality of Vectren's position with regard to its excess propane assets.
and facilities would be to sanction Vectren's ongoing maintenance and expenses of:
sizeable and reliable propane assets and facilities for use in very limited circumstances,
which Vectren acknowledges has used roughly one-half of the propane supply only. It is.
illogical for us to agree that ratepayers should cover all propane facility expenses when the
facilities are used sparingly and only up to roughly one-half of their capacity, and not
require Vectren to evaluate/consider additional uses which can have a positive economic
benefit for those same ratepayers. Within six months, Vectren shall conduct the
recommended evaluation and file a report with the Commission and provide a copy to:
OCC. The report shall detail the evaluation conducted and detail the findings and.
conclusions reached.
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C. The Design Day Eduation and Inputs

Upon acquiring the DP&L assets, Vectren submitted the 2000 LTFR based upon the
DP&L methodology (Vectren Ex. 1, at 9). Exeter, who was auditing DP&L prior to the;
sale, issued a report related to DP&L, which criticized part of the DP&L model that:
Vectren had used in its 2000 LTFR. Vectren changed the design day model following the:
Exeter m/p report by contracting with Regional Economic Research Inc. (Id.; Vectren Ex. 4,;
at 9-10; Tr. II, 237). The design day forecasts were as follows (Vectren Ex. 4, at 4, Attach.i
AMM-1):

Year Design Day Demand Forecast

2000 533,140 Dth
2001 533,934 Dth
2002 532,646 Dth

Liberty utilized Vectren s 2001 and 2002 LTFRs to evaluate Vectren's gas sup ply
planning in this m/p audit pcesiod (Tr. II, 168). The m/p auditor analyzed the weather
inputs for the design day calculation used in Vectren's 2002 LTFR (Tr. II, 164-168). The
m/p auditor did recognize that Vectren changed the forecasting methodology used in the.`
LTFRs as a result of the recommendations made by the prior m/p auditor, Exeter (Tr. II,.
169). Even so, the m/p auditor condudes that Vectren overstated its design day
requirements during the m/p audit period.

Liberty found that, although Vectren had actual, correct weather data from the
National Oceanic and Atmospheric Administration (NOAA), Vectren did not use NOAA
temperature and wind data for weather normals and design day assumptions in its 2001`
and 2002 LTFRs (Comm.-Ord. Ex. 2 at III-2, III-6-III-7). Liberty notes the Vectreds desiga
day is based on simultaneous extremely cold temperatures and overly high wind speeds;
for which the probability of occurring is once in 54 years or approximately 1.85 percent.
Liberty states that, given Vectren s proximity to several pipelines, storage and access to
supply basins, and the flexibility of its propane facilities, a more appropriate probability of
occurrence is 5 percent, which equates to a lower design day requirement (Comm: Order
Ex. 2 at VI-3). In other words, Liberty found Vectren s design day formula and inputs
required 533 MM622 of supply during the m/p audit period, whereas Liberty's
calculations required five percent less, or 507 MMcf of supply (Id. at III-11, VI-4-VI5).

Liberty recommends that Vectren make several specific improvements to the desigri
day equation used in forecasting (Comm.-Ord. Ex. 2 at 111-9, III-17, III-18, 111-22).
Specifically, Liberty recommends that Vectren:

(1) Revise its design day calculation to:

(a) Use correct raw weather data from NOAA.

22 "MMcf" stands for a million cubic feet, which is another measure for quantities of gas. One decatherm
equals approximately 1.03 Mcf.
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(b) Ensure the proper calculation of such data. -

(c) Replace "dummied" weather winterwind and heat requirement
sales with actual variables.

(d) Indude an appropriate autoregressive moving average (ARMA)
structure.

(2) Use its updated and improved design day information to recalculate the
impact on revenue requirements, evaluate the Vectren/ProLiance
agreement returns, and report such results to the Commission.

(3) Modify-its philosophy underlying the probability of extremely cold
weather conditions and high wind speed conditions, and its design day
calculations to adjust for a three to five percent probability of occurrence.

Aside from prospectively changing the inputs and equation Liberty also calculate&
a rough estimate of the impact upon GCR customers that the excessive jesign day
requirements had during the m/p audit period. Accordingly, Liberty proposes a.
disallowance of $2,000,000 for excess capacity costs required by the design day calculation'
during the m/p audit period (Comm.-Ord. Ex. 2 at III-17-III-18, VI-4-VI-6). Libertybased:
its $2,000,000 amount on a conservative, estimate of the value of selling propane as market
conditions allowed during the rn/p audit period. The rn/p auditor admits the estimate is
an imprecise calculation (Id. at VI-3-VI-5).

OCC takes the position that poor planning and handling justify a disallowance in:
this area. OCC acknowledges that Vectren mieht have needed a minimal amount of,
additional capacity during the rn/p audit period (OCC Br. at 18-20). However, OCC
believes that GCR customers should not be charged with the costs of the three WDS
contracts because the evidence shows that Vectren poorly planned and handled the
situation. OCC presents several altemative views of Vectren's supply situation. First, we,
will summarize OCC's arguments about the WDS-1 contract. OCC contends that, when:
comparing Vectren's stated design day forecast needs in 2000 (533,140 Dth/ day) with the:
total amount of gas ProLiance was contractually required to provide (559,798 Dth/day);
the WDS-1 contract and then-existing propane supplies, Vectren ended up having a
reserve margin of 21 percent for the winter of 2000-2001 (OCC Br. at 25, 32-35). Thus,
under this approach, the WDS-1 contract was not needed for the reserve margin.
Alternatively, OCC argues that a straight comparison of Vectren's stated design day
forecast needs in 2000 with the amount of winter deliverability identified in the
Vectren/ProLiance contract indicates a deficit of either 0 or 4,140 Dth per day (Id. at 19)P
In this situation, the WDS-1 contract, with its 33,500 Dth per day was excessive for reserve
margin purposes, in OCC's view. OCC further argues that the WDS-1 contract was not,
justified by colder than normal weather, as Vectren claims,24 because the decision to enter

23 The numerical difference depends upon whether the firm pipeline capacity figure identified in the m/p
audit report (Comm.-Ord. Ex. 2 at 111-10, II1-13) is correctly stated as cubic feet or whether it should be
decatherms. In any event OCCs point remains the same.

24 Vectren also stated that the WDS-1 contract was sought because of the company's supply plan,
developed during the summer (Tr. !Q, 46).
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into the WDS-1 contract was likely based on the weather experienced during only a part of
November 2000 and it is not reasonable for Vectren to respond to cold weather during less
than one-fifth of the winter heating season (OCC Br. at 27).

Next, we outline OCC's WDS-3 contract arguments. OCC argues that Vectren had a:
reserve margin of 20.1 percent for the winter heating season of 2001-2002 with the addition.
of the WDS-3 contract, based upon the figure identified as the total amount of gas;
ProLiance was contractually required to provide (559,798 Dth/day) (Id. at 25-26).
Alternatively, OCC calculates that, if the audit report figure is correctly referencing cubic;
feet, Vectren might have had a deficitof 9,000 Dth/day for the 2001-2002 winter heating
season (OCC Reply Br. 43). In this scenario, OCC considers the WDS-3 contract as;
excessive too.

Third, we turn to the WDS-2 contract. OCC asserts that the company had a 1.7'
percent reserve margin after the first WDS contract (OCC Ex.1, at 21). Thus, OCC argues'
that Vectren may not have needed the WDS-2 contract because the WDS-1 contracti.
provided enough additional supply to fulfill Vectren's design day requirement and
reserve margin, even taking into account the low propane supply (OCC Br. at 21).r
Alternatively, assuming the WDS-2 contract was reaRy needed for replacing the missing;
propane (as Vectren alleges), OCC views the WDS-2 contract as "overkill" because it
provided 3.12 million Dth when the missing propane was 136,636 Dth (OCC Br. at 22)..
OCC calculates that the addition of the WDS-1 and WDS-2 contracts resulted in a 15.3.
percent reserve margin (Id. at 23). Additionally, OCC questions why the company did not:
use its propane supply on hand, instead of obtaining the WDS-2 contract (Id. at 24).

OCC takes the position that GCR customern should not be required to pay the cost
incurred to replace the propane removed by DP&L (OCC Ex.1, at 22). OCC contends that
Vectren did not hold DP&L to the requirement of the sale agreement to use "good utility
practices" as to the assets and Vectren's failure was imprudent or unreasonable pursuant:
to Section 4905.302(E), Revised Code (OCC Br. at 35-36, 38-40). Therefore, OCC reasons
that Vectren's shareholders, not the GCR customers, should bear the financial
consequences of that management decision. OCC argues that, while Vectren management
accepted the risk associated with its decision to not delay the asset transfer, V echren should;
not be permitted to shift that risk to ratepayers (OCC Br. at 41-43). OCC calculates the cost
of replacing the transferred propane to be $2,132,229, which is the incremental demand>
costs and commodity charges under the WDS-2 contract (OCC Ex. 1, at 7,22, Sch. 5). OCC
further notes that ratepayers paid for replacing the propane the following spring (at a cost
of $750,000) (OCC Br. at 42). Taking the three WDS contracts and the propane replacement
altogether, OCC requests a total adjustment of $4,520,194 for excess costs.

Staff's position on this issue addresses both the design day methodology and
Vectren's handling of forecasted supply. Staff asserts that Vectren's methodology plans
for a design day when both extreme temperature and wind speed occur simultaneously,:
something that has not occurred in Vectren's territory in the past 54 years that NOAA has
recorded such information (Staff Br. at 10). Staff argues that Vectren's 2001 LTFR (with the
new methodology) produced results very similar to Vectren's 2000 LTFR (with the
methodology inherited from DP&L) because the 2001 LTFR included some changed
components, but then used more extreme weather variables (Staff Reply Br. at 6-7). Staff
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contends that, while Vectren claims to have incorporated Exeter's forecasting
recommendations in the 2001 LTFR, the company actually used more extreme weather
variables than those used in the 2000 LTFR. In other words, staff believes that the last :
rrt/p auditor's recommendation to use extreme weather variables that have a reasonablei
probability of occurrence on the same day was not followed (rather, Vectren did the*:
opposite and reduced the design day probability of occurrence by using even more!
extreme weather variables). In staff's view, planning for such overly extreme conditions;
was unreasonable and contracting for two of the WDS contracts in order to meet the!
reserve margin (over and above the overstated design day) or to meet its design dayi
requirements (when the asset manager agreed to provide those requirements) was not,
necessary or justified (Staff Br. at 11; Staff Reply Br- at 9-10). Staff also notes that two of the;
three WDS contracts were not used to provide gas to CCR customers. For those reasons,
staff contends that Vectren was not justified in executing the first and third WDS contracts^
and their demand costs (roughly $1.3 and $1.1 million) should be disallowed (Staff Br. at'
10).

With regard to the WDS-2 contract, staff contends, like OCC, that Vectren entered
the 2000-2001 winter heating season knowing that it had a significant peaking capacity
shortage because it discovered DP&L's propane sale prior to the dosing, but Vectren made
a decision to nevertheless complete the asset purchase (Staff Br. at 12; Staff Reply Br. at 10),:
Staff points out that, if DP&L had not sold the 3.5 million gallons of propane, Vectren
would have paid for that inventory as well. Moreover, staff highlights that Vectren claims
that the WDS-2 contract was entered into in order to replace the depleted propane supply:
(Tr. III, 61). Staff considers the events to be a shift from shareholders paying for the
propane amounts (as part of the asset purchase agreement) to ratepayers paying for the
replacement contract (as part of the passed along WDS-2 contract costs), while ProLiance:
was entitled to use the additional capacity for its own profit without payin g a
transportation credit to Vectren or the GCR customers (Tr. III, 214). Staff argues that what!
would have been a $574,500 cost borne by shareholders ended up being a roughly $2.51
million cost imposed upon GCR customers (Staff Br. at 12-13; Staff Reply Br. at 11). Staff
recommends that the Commission disallow all demand costs associated with the WDS-2"
contract ($1,575,792) and the commodity costs as adjusted to reflect that some commodity
costs would have been incurred without the WDS-2 contract ($556,437) (Staff Reply Br. at;
11).25 Further, staff recommends that, if the Commission does disallow the WDS-2
contract costs as staff suggests, there should not be an additional credit to the GCR
customers to reflect the transportation credit. However, if the Commission does not
disallow the WDS-2 contract costs as staff suggests, there should be an additional credit to
the GCR customers ($381,373.80) to reflect the transportation credit (Staff Reply Br. at 11-
12). Lastly, staff advocates that the Commission require a $574,500 refund to GCk
customers and not allow the shareholders to be better off because of the missing propane
(Id.). In summary, the stafYs recommended disallowance for design day planning and
handling (based on the WDS contracts) is as follows:

Preferred recommendation
WDS-1 Contract $1,293,974 demand costs

u The staff's brief actually states $56,473 but the correct calculation is $556,43Z. Staffs dollar figure
inadvertently transposed the last two numbers.
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WDS-2 Contract $1,575,792 demand costs
$ 556,437 commodity costs

WDS-3 Contract $1,093,991 demand costs
Total $4,520,194

Alternative Recommendation (if there is no disallowance for the WDS-2 contract)
WDS-1 Contract $1,293,974 demand costs
WDS-2 Transportation Credit $ 381,373.80
Make-whole for missing propane $ 574,500
4VDS-3 Contract `1093.991 demand costs
Total $3,343,838.80.

Vectren believes that, over the audit period, it appropriately responded to the:
Exeter recommendations and took the initiative to develop a better design day calculation:
(Vectren Ex. 4, at 5-6). Next, Vectren believes that even if it used an inappropriate value;
for one of the weather criteria, the resulting forecast was still valid when viewed in context:
with prior forecasts (Id.). Vectren believes its efforts have been ignored and that the
auditor has engaged in unfair second guessing (Vec{,ren Ex. 1, at 10). Vecfrein is willing to
further improve its design day model and inputs, but disagrees that a disallowance is
warranted. Moreover, Vectren states that a $2 million or more disallowance is:
unreasonable given that Liberty has taken its first full review of Vectren's new
methodology and Liberty's position appears to disagree with not only Vech-en, but also
Exeter and DP&L (Id.).

According to Vectren, one difference of opinion between Liberty and Vectren on the:
design day equation appears to be whether the previous day temperature should be
induded when developing an overall probability of occurrence (Vectren Ex. 4, at 10).
Since Liberty did not adjust the prior day temperature to a five percent probability of,
occurrence before calculating the results (as Vectren did), Vectren believes that Liberty's;
final probability of occurrence is higher than five percent (causing lower design day;
requirements) (Id. at 11). Vectren believes that the previous day temperature should be;
included in the development of the probability of occurrence, which results in a higher;
design day requirement (Id.). Also, Vectren explains that it appropriately uses NOAA,
data by transforming it to gas day applicable (Id. at 17). Vectren contends that Liberty
does not recognize the difference between NOAA's calendar day temperatures (12:00 a.m:
to 12:00 a.m.) and gas day temperatures (9:00 a.m. to 9:00 a.m.) needed to more
appropriately reflect daily gas demand. Further, Veciren argues that its use of a rolling 30-
year normal, rather than Liberty's use of a fixed 30-year normal issued by NOAA, is more.
accurate. Vectren reasons that NOAA's 30-year normal, for example, is based on a 30-year;
period ending with the current decade. In other words, for the year 1999, NOAA's 30-year
normal would be based on 1961-1990. Vectren uses the most recent 30-year period instead
(Id. at 17-18). Vectren states that its use of "dummied" variables in the calculation is a
well-accepted, justified practice in design day forecasting that should be allowed to
continue and a pradice which can improve the accuracy of the forecast results (Id. at 12-
14). Vectren further disagrees with including an ARMA structure to fix the model; Vectren
contends that the better approach is to input better variables (Id.).

00317



02-220-CA-CCR -29-

Vectren also points out that OCC and staff agreed that Vectren's 2000 LTFR:
substantially complied with the requirements of Chapter 4935, Revised Code, they raisedt
no issues with Vectren s 2001 LTFR, and they accepted Vectren's plans for its gas choice;
program. Vectren contends that CiCC and staff should not attack the Commission's:
previous decisions in Vectren's 2000 and 2001 LTFR cases and the choice program (Vectren
Ex. 6, at 1-2,4) by claiming that the design day equation and/or calculations are excessive.;
Vectren believes it is fundamentally unfair for OCC and staff to claim in this proceeding:
that Vectren's reliance upon the 2000 and 2001 LTFRs (including the design day^
calculations) for gas supply planning purposes was improper (Id. at 7; Tr. III, 228-229).26

Turning to the specific WDS contracts, Vectren explains that the first and third WDS;
contracts were executed to bring the supply it inherited from DP&L up to design day.
requirements and the required reserve margin. On this basis, Vectren believed it would;
have the necessary supplies to support the supply plan. To address the propane inventory
issue and weather situation encountered in November and December 2000, Veclren'
executed the WDS-2 contract. Altogether, Vectren argues that the services under contract'
provided the level of supply reliability that Vectren required and were reasonable and'
prudent measures (Vectren.,Br. at 25-26).

Vectren opposes the daim to disalIow a portion of its gas costs incurred to replace;
the propane removed by DP&L. Vectren states that its decision to not delay the asset
purchase transaction and to forego speculative litigation with DP&L was reasonable
(Vectren Ex. 6, at 11-12). Vectren considers tlus recommendation a punishment for a
situation that Vectren did not create (Id. at 15-16). Also, Vectren states that a disallowance
would encourage LDCs to manage their business by exposing customers to greater risks;
instead, reasonable discretion should be afforded (Id.). Vectren relies on Consumers"
Counsel v. Pub. Lltil. Comm. 56 Ohio St.2d 319 (1978) at 324-325, to support its decision t(k
forego litigation (Vectren Br. at 11). In that case, OCC opposed the Commission s order
approving costs incurred by an electric distribution company for coal below a specified
energy level. In the court's decision upholding the Commission's order, the court
recognized that it is not an uncommon business situation where business interests
transcend possible legal rights and it was not an unreasonable practice for the electric
company to look beyond the immediate contract, perhaps to the neglect of dubious legal
rights, for the sake of future business concerns. Vectren contends that, in its situation, i(
was relying on DP&L to perform other service functions for three years after the asset
purchase and did not want to impact that relationship with litigation. Vectren contend6l
that it is inappropriate for other parties to recommend litigation as the preferred process
by which Vectren could recover any costs incurred to ensure reliable service for its
customers during the winter of 2000-2001 in light of the reduced propane inventory:
Vectren asserts that its decision to enter into the WDS-2 contract, and, thereby, replace the
propane lost and restore peak day capacity, was well-founded.

26 Vectren also raised the issue that one of the members of the m/p auditor team is a partner in Energy
Tools, LLC, a consulting firm and marketer of a gas optiniization modeling pro gram used by LDCs to
evaluate gas supply scenarios. That m/p audit team member was aware that Vectren had used
Regional Economic Research for forecasting (Tr. II, 173-174). Vectren argues that these facts imply a
conflict of interest for at least one of the m/p auditors.
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Vectren further states that, if the Commission agrees with the recommended
disallowance for the Vectren/Proliance agreement's unutilized capacity, then the-
Commission should not preclude Vectren from recovering actual costs incurred for the;
WDS contracts because that would effectively penalize Vectren twice for the same thing
(input a higher value for the unutilized capacity and predude Vectren from recovering its °
costs incurred to satisfy its determination of need) (Vectren Ex. 6, at 31).

Commission Condusion

The first issue to be addressed in this area is Vectren's argument that OCC and staff
are unfairly claiming design day errors when they have accepted the assumptions in other'
cases. We essentially addressed this issue earlier in our decision when we considered:
Vectren's motion to strike. We rejected Vectren's position that this GCR proceeding could '
not include issues associated with Vectren's supply purchases based upon its supply:
forecast. Similarly, we disagree that the m/p auditor cannot express an opinion about the'
impact that Vectren s forecasts (and particularly the design day equation) had upon its
purchasing policies and behavior during the m/p audit period. We believe that the=
concerns raised by Liberty, OCC and staff are legitimately before us in this proceeding.

Forecasting, by its very nature, is not a precise undertaldng. Thus, the arguments
made by Liberty and staff about Vectren's design day equation and inputs are intended to
bring about design day results that are within a reasonable range of acceptance. Overall,;
we are not convinced that Vectren has offered to the Commission sufficientjusfification for
refusing to implement further revisions to Vectren's forecasting/gas supply planning
processes. In particular, Liberty and Vectren each contend that the other is not
appropriately using NOAA weather data. We believe that simultaneously assuming
extremely cold temperatures and overly high wind speeds will reasonably occur is too
conservative for design day forecasting (particularly when the effect is that the"
combination will occur only once or not at all in a 54-year period). Nor do we feel that
such an assumption is fully consistent with Vectren's argument that rolling NOAA 30-year
normals (instead of fixed period normals) and previous day temperatures must be used to.
include more contemporary weather data and bring about more balanced results. . Thus,:
we believe Vectren should incorporate Liberty's recommendation to modify the:
probability of extremely cold weather conditions and high wind speed conditions, and
adjust for a three to five percent probability of occurrence.

Also, there is conflicting arguments as to whether Vectren truly implemented the
improvements recommended by Exeter in its evaluation of the 2000 LTFR. A comparison
of the design day forecasts does not assist us in determining this question either. The
results, which do not include a reserve margin, are as follows:

L Design Dav Demand Forecast
2000 533,140 Dth
2001 533,934 Dth
2002 532,646 Dth

(Vectren Ex. 4, at Attach. AAM-1; Tr. II, 237.) The results do illustrate to us that Vectren's
new methodology changed a number of aspects of the design day forecast because, if only.
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Exeter s recommendations had been implemented, the forecast shouId have resulted in
lower demand requirements. The result of the 2001 design day LTFR took the demand.
numbers in the opposite direction from that recommended by Exeter and that leads us to:
believe various assumptions became more conservative (resulting in higher design day
requirements). Thus, we find that, to some extent, Vectren's methodology is too;
conservative. The facts bear this conclusion out because, throughout the m/p audit;
period, Vectren had sufficient resources to meet its design day requirements, but it did not:
have sufficient resources to meet the annual needs of the system because of various^
offsetting problems (Comm.-Ord. Ex. 2 at III-20). For these reasons, we find it appropriate:
to direct Vectren to adopt the recommendations made by Liberty to improve its design;
day forecast. Vectren should incorporate the ordered improvements to its design dayi
assumptions, calculation and evaluation into the next LTFR to be filed with the;
Commission. Moreover, Vectren is hereby put on notice that the company may be at risk
for future disallowances of costs related to its design day and capacity if the Commission::
determines that the company has not taken adequate steps to achieve an appropriate
design day.

Now, we turn to the*various recommended disallowances because of Vectren s!
planning and handling and the resulting excess capacity. As Vectren points out, the'
Commission must exercise restrained and limited judicial review in regards to excess
capacity determinations. Consumers' Counsel v. Pub. UtrT. Comm., 67 Ohio St. 2d 153 (1981) ;
The Ohio Supreme Court reasoned in that case that:

It is unrealistic to expect a utility to have only the precise amount of capacity
needed at any given time.... Limited judicial review of an excess capacity
determination is sound for the reason that while excess capacity analyses have
an aura of precision about them, they are fraught with judgments and
assumptions.

Id. at 158-

There is no dispute that excess, unused capacity existed during the m/p audit
period. Liberty calculated how the overstated design day calculation caused the excess
capacity situation and impacted ratepayers. We agree that further refinement of the
equation is warranted and we believe that the results of the design day equation (versus
the customer demand) during the m/p audit period justify a disallowance. We do not,
however, believe any disallowance for the resulting excess capacity situation should be
based upon Liberty's rough calculation of selIing propane when market conditions would
have allowed during the m/p audit period. This approach/caIculation is very arbitrary
and fraught with judgments and assumptions:

OCC and staff argue that Vectren's poor planning and handling resulted in excess
costs to GCR customers for the three WDS contracts. Vectren claims that the WDS-1
contract was executed for its design day plus reserve margin needs (Comm.-Ord. Ex. 2 at
III-12; Tr. III, 25, 168; Vectren Ex. 6, at 13-14). Vectren's 2000 LTFR (filed with the
Commission on December 8, 2000) did not include the WDS-1 contract, even though it had
already become effective. Thus, there is some question of how needed the WDS-1 contract
was when Vectren's LTFR prepared at the same time does not include the contract that
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Vectren is executing on the basis of immediate need. The record reflects that, at that time,.
Vectren had available 477,000 Dth of gas per day and a peak shaving supply of 52,000 Dth
of gas per day, for a total of 529,000 Dth of gas per day (Tr. III, 73, 193). At that time,
Vectren's design day requirements were 533,140 Dth per day (Vectren Ex. 4 at Attach. ^
AMM-1). The difference needed was 4,140 Dth per day. The volume under the WDS-1
contract (33,500 Dth per day) was well beyond the difference between Vectren's then-
existing supply and its design day needs. If wewere to indude a five percent reserve
margin on top of Vectren s 2000 design day requirements, Vectren forecasted a need for;
559,798 Dth per day and the volume under the WDS-1 contract (33,500 Dth per day) would
be understandable. However, as we address in the next section of this decision, we do not;
accept that a five percent reserve margin was appropriate on top of forecasted design day
needs and, thus, find that the WDS-1 contract resulted in imprudent, unreasonable and'•
inappropriate excess capacity costs of $1,293,974 for which Vectren's GCR customers.
should not be responsible.

With respect to the WDS-2 contract, Vectren took roughly thnze percent of the WDS-:
2 contract supply (90,000 Dth of 3,588,00 Dth contracted) during the contract period.;
Vectren contends that it ekecuted the WDS-2 contract because of the propane shortfall and•
the "extreme" weather conditions experienced during November and December 2000 (Tr.:
I, 103-104; Tr. II, 149; Vectren Ex. 6, at 14; Tr. III, 61). As noted, 1.5 million gallons of:
propane were not in storage when Vectren acquired the DP&L assets. That amounts to a.
136,636 Dth shortfall (Comm.-Ord. Ex. 2 at 111-20). Vectren had just obtained the WDS-1'
contract to address in part design day needs and Vectren already had a sizeable amount of;
propane available to meet its needs. Thus, the WDS-1 contract and the remaining propane
could have covered the same concerns that Vectren advances to justify the WDS-2 contract.:
Moreover, the WDS-2 contract was nearly 26 times the amount of the missing propane.:
Vectren provides no explanation to justify a contract that is so much larger than the main
reason for its existence. Additionally, Vectren did not explain why it did not use any of its:
propane on hand or the WDS-1 contract for the 90,000 Dth of gas it obtained under the'
WDS-2 contract. The handling of the WDS-2 contract doubled the WDS demand costs to
GCR customers and resulted in no transportation credit from ProLiance even though the
asset management services agreement appears to have required one. In light of all of these,
facts, we are not convinced that Vectren prudently, reasonably or appropriately executed;
the WDS-2 contract or obtained gas under it. Therefore, we believe that a disallowance;
must be ordered for the $1,575,792 demand costs and $556,437 adjusted commodity costs;
of the WDS-2 contract (as recommended by staff).

Next, we will address the reduced propane inventory as of November 1, 2000. The
Commission is not indined to direct a party to pursue litigation as a first means to address
a business dispute. We also recognize, as was noted in the case cited by Vectren, that it is
not an uncommon situation that business interests transcend possible legal rights.
However, while the cost of purchasing DP&L's gas assets was appropriately reduced for
Vectren's shareholders, GCR customers fully incurred the costs of the reduced propane
inventory. We agree that this was a shift in responsibility. The Commission finds it
inappropriate to shift the risk of the business decision from the Vectren shareholders to the
GCR customers. Vectren argues that to disallow the costs incurred to replace the propane
removed by DP&L amounts to a punishment for a situation that Vectren did not create
(Vectren Ex. 6, at 15-16)_ However, that same point applies to the GCR customers - why
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should the GCR customers pay or be punished by DP&L's decision to remove the propane
as well as Vectren's decision not to pursue the issue further with DP&L? The Comtnission^
agrees with staff and OCC that the cost to replace the missing propane inventory should;
not be borne by the GCR customers and, therefore, an adjustment is appropriate. We';
believe that the already-ordered $556,437 adjustment for WDS-2 commodity costs (which;
reflects the difference between the cost of conu'nodity purchased under the WDS-2 contract;
and the cost for the missing amount of propane from the inventory if it had been replacedi
at or near the time of the transfer) is the appropriate amount by which GCR customersj
should be compensated for Vectren's imposition of its business decision to not pursue the;
missing propane issue. As advocated by Staff and OCC, the GCR customers need not;
have fully incurred the costs to replace the 1,503,000 gallons of propane missing from the;
transferred inventory. We note that Staff and OCC provided similar mathematical;
calculations on this topic (Staff Reply Br. 11; OCC Ex. 1, at Attach. 5), although OCC also
calculated the adjustment at $575,649 based upon the book inventory price of propane'
instead of the then-market price of propane (OCC Reply Br. 34). We have accepted the use;
of the then-market price of propane.

Lastly, we turn to the WDS-3 contract. Going into the 2001-2002 winter heating
season, Vectren had available 477,000 Dth of gas per day and a peak shaving supply of
52,000 Dth of gas per day, for a total of 529,000 Dth of gas per day (Tr. III, 73, 193):
Vectren's design day requirement (without a reserve margin) was 533,934 Dth per day
(Vectren Ex. 4 at Attach. AAM-1). The difference needed was 4,934 Dth per day. The'
volume under'the WDS-3 contract (34,526 Dth per day) was well beyond the difference.
between Vectren's then-existing supply and its design day needs. Moreover, at this time,
Vectren knew of the "overly conservative" criticisms raised with the DP&L design day
formula and had taken them into consideration. Yet, the 2001 design day forecast was'
greater than the 2000 design day forecast. As we address in the next section of this
decision, we do not accept that a five percent reserve margin was appropriate on top of
2001 forecasted design day needs and, thus, find that the WDS-3 contract resulted in
imprudent unreasonable and inappropriate excess capacity costs of $1,093,991 for which
Veclren's GCR customers should not be responsible.

D. The F'ive Percent Reserve Mar in

After determining requirements for design day conditions, Vectren adds a five
percent reserve margin to develop its supply plan .(Comm.-Ord. Ex. 2 at 111-18; Tr. III, 33):
The reserve margin is maintained in the event of a shortfall in peak day supply resulting
from a supplier or facility failure (Vectren Ex. 6, at 8).

Since Vectren's design day equation already includes a margin of error, Liberty
believes an additional five percent reserve margin is unnecessary (Comm.-Ord. Ex. 2 at III-
18; Tr. I, 211). Liberty also found that, during the m/p audit period, Vectren was fortunate
to have had sufficient resources to meet its design day requirement, but it did not have
sufficient resources to meet the annual needs of the system (Comm.-Ord. Ex. 2 at 111-20).
This occurred because of various offsetting problems. Liberty concluded that Vectren
solved the annual shortfall problems with the short-term WDS contracts, but shoulc(
instead address the underlying problem - its forecasting. Arguably, Liberty contends that
Vectren has no incentive to be more accurate because whatever commodity and capacity
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was not used up during the m/p audit period was available for ProLiance's benefit (Id. at'
III-20-III-21). Taking into acoount l.iberly's proposed amendments to Vectren's design day;
assumptions and calculations, and Vectren's minimal use of propane, the m/p auditor:
recommends that Vectren reassess its use of a five percent reserve margin applled to its;
design day gas supply calculations (Comm: Ord. Ex. 2 at III-11, III-18, III-23).

Upon examination, Liberty acknowledged that, as a LDC prepares to introduce a
choice program, the LDC must pursue a strategy to minimize stranded cost exposure;
without thwarting gas choice initiatives. Liberty realizes that a gas utility with provider-^
of-last-resort responsibilities and with a customer choice program may be required to!
maintain higher Ievels of capacity than it would otherwise be required to hold in order to:
meet the needs of sales customers (Tr. I, 190-191; Tr. IL 91-92). Further, the m/p auditori
agreed that, even where a LDC is relieved of its provider-of-last-resort obligations, it is;
likely the LDC would continue to hold pipeline storage and other capacity to maintain°
system integrity (Tr. I,194-195).

Staff argues that the Commission did not approve Vectren's five percent reserve'
inargin as a part of the 2000 LTFR proceeding, the 2001 LTFR proceeding or the company's;
gas choice program (Staff Br. at 7-9). Staff argues that it is illogical to assert that the mere
passing reference to the idea of a reserve margin in the 2000 LTFR can imply Commissiori:
approval of a five percent reserve margin. Staff further notes that a reserve margin was
not actually incorporated into the 2000 LTFR and also contends that such "approval" as
Vectren assert§ would allow Vectren to implement any level of a reserve margin (StafE
Reply Br. at 3). Staff posits that, legally, the Commission could not have approved a
reserve margin as a part of Vectren s LTFR. Staff interprets Section 4935.04(F), Revised
Code, to require the Commission to make determinations of reasonableness only as to
issues concerning forecasts of loads and resources regarding population growth estimates
and as to the assumptions in the LTFR (Id. at 3-4). Furthermore, staff states that the gas.
choice stipulation agreement does not provide for the cost of the reserve margin (as part of
the balancing cost rider) to be recovered from customers, as Vectren daims. Staff contends
that the balancing cost rider, established in the gas choice stipulation, was never intended±
to include a reserve margin (Id. at 9). Thus, the staff reasons that it is unreasonable for
Vectren to argue that the Commission has already approved a five percent reserve margin ;
Staff concludes that the five percent reserve margin is unreasonable.

Vectren contends that its forecasting process and the implementation of a five
percent reserve margin to meet reliability requirements is reasonable and appropriate
(Vectren Ex. 4, at 15-16). Vectren also believes that Liberty is not fundamentally
disagreeing with Vectren on this point (Id.). Vectren agrees with Liberty that an error
margin is appropriate for the design day calculation, but Vectren contends an appropriate
reserve margin is also necessary (Vectren Ex. 4, at 10). Moreover, Vectren notes that many
utilities use a reserve margin and the majority of those use a reserve margin of five percent
and its gas choice working group also agrees with its five percent reserve margin (Id. at 16,
Attach. AMM-10; Vectren Ex. 6, at 7). Vectren asserts that the use of a reserve margin is
even more critical where a gas choice program exists because it serves to provide
reliability to gas choice customers as well (Vectren Ex. 6, at 7).
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Vectren also believes that OCC and staff have reviewed and endorsed the five
percent reserve margin in its settIed 2000 LTFR proceedings because Vectren pointed out
its use of a reserve margin in that filing (Vectren Ex. 6, at 9-10). Vectren argues that,:
legally, staff and OCC are foreclosed, in this GCR proceeding, from challenging Vectreri sI
use of a reserve margin because OCC and staff agreed that the 2000 LTFR substantially :
complied with the requirements of Chapter 4935, Revised Code. Similarly, Vectren argues:
that the reserve margin was discussed as part of its gas choice program docket and parties:
therein agreed upon recouping reserve margin costs (Id. at 7-8). According to Vech en, any;
concerns over the reserve margin should have been raised in the LTFR case. Furthermore, ;
Vectren notes that both OCC's witness and the m/p auditor acknowledged that, in order;
to recognize the uncertainty of demand forecast and unforeseen service issues, reserve+
margins are appropriate as a gas distribution industry practice (Tr. I, 211; Tr. II, 110).:
Vectren emphasizes that the m/p auditor did not suggest that Vectren's capacity planning
or purchases were imprudent. Vectren admits that the 2000 LTFR (Vectren Cross Ex. 5 at:
Section 4901:5-7-02) did not reflect the percentage of the reserve margin or quantify in;
volumes the reserve margin gas, but mentioned it in the special topics discussion (Tr. III,.
26, 34-36).

Commission Conclusion

The Commission recognizes that Vectren acquired the assets of DP&L and,
developed its 2000 LTFR, filed on December 8, 2000, using DP&L's methodology. We also;
acknowledge that Vectren, staff and OCC filed a joint stipulation resolving the issues;
associated with the 2000 LTFR and the stipulation was approved by the Commission on;
September 25, 2001. The Commission notes, as a Vecfren witness admits, the concept of a;
reserve margin was only mentioned in a passing fashion and was not numerically'
reflected in the 2000 LTFR. The 2000 LTFR states merely that: "Another aspect of
reliability is the practice of incorporating a reserve margin into the peak day planning:
process. This reserve margin provides additional reliability to customers given that the
demand forecasting process although detailed in its process is a forecast and will have'
variances when compared to actual demand" (Vectren Cross Ex. 5, at Section 4901:5-7-02)..
As was explained in detail in the Section II of this decision, the Commission finds that
Vectren misinterprets the purpose of the LTFRs and the scope of the Commission s ruling
in such LTFR cases. As for the parties' recommendation and the Commission's,
conclusions in Vectren's gas choice docket, we do not accept that staff and OCC are
foreclosed (collaterally estopped) from supporting the m/p auditor's recommendation in
the area of a reserve margin. As we already noted, there is no mention of a reserve margin;
in the gas choice docket stipulation. Vectren states that the reserve margin was agreed
upon as part of the gas choice balancing cost rider (Vectren Ex. 6, at 7). That rider states
that Vectren will recover, among other things, the costs associated with reserve capacitq
held by the company in its status as provider of last resort. While staff and OCC agreed to:
include a balancing cost rider (stipulation page 9, at section G) as part of the gas choice
program start up, they also agreed that the rider and its underlying calculation would be.
reevaluated. Moreover, there was no expressed agreement to a five percent reserve
margin.

The Commission finds that each gas distribution utility must support the use of a
reserve margin and the percentage level of its proposed reserve margin. In tlvs case, we
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concluded that Vectren's design day was too conservative during the m/p audit period :
and found that the company had used only minimal amounts of propane during the m/p;
audit period winter heating seasons. We realize that many utilities have reserve margins. i
Moreover, we note that the auditor itself found that a reserve margin can be reasonable:
and OCC's witness acknowledged that a range of one to five percent can be reasonable (Tr.
1, 211; Tr. II, 110). It was the cumulative effect of Vectren's very conservative design day;
requirements combined with a five percent reserve margin that caused the m/p auditor s;
concern in this area. However, we must also recognize that we have, in the past, warned
and questioned the use of reserve margins. In 1996, the Commission was skeptical about;
the use of a reserve margin and directed the future m/p auditor to evaluate the issue. In;
the Matter of the Regulation of the Purchased Gas Adjustment Clause Contained Within the Rate;
Schedules of The East Ohio Gas Company and Related Matters, Case No. 95-219-GA-GCR,!
Opinion and Order at 11 (April 25, 1996). Thereafter, that utility and two xn/p auditors!
concluded that design day requirements and capacity resources were in balance and found.
no need for a reserve margin. In the Matter of the Regulation of the Purchased Gas Adjustrnent.
Clause Contained Within the Rate Schedules of The East Ohio Gas Company and Related Matters,'
Case Nos. 97-219-GA-GCR and 02-219-GA-GCR. We also find that Vectren's own;
argument regarding the devaluation of capacity as a reason for the reduced value of thei
ProLiance agreement, argues against the need for a reserve margin. If that part of the.
capacity portfolio had been seriously devalued, then Vectren's capacity was Iimited in:
moving gas to the east coast and there would have been excess capacity, which was°
readily available in Vectren's service area. Vectren's own witness acknowledged that the:
alleged devaluatiori would effectively have limited the use of Vectren' s capacity to the east•
coast (Vectren Ex. 3, at 5; Tr., 203-204). If that availability of excess capacity occurred, theri
excess or unutilized capacity was readily available to meet Vectren's alleged shortfalls
during the m/p audit period and Vectren would have had no reason to acquire two
additional contracts (WDS-1 and WDS-3) for an additional $2.4 million. Given this
availability, the Commission is not convinced that a reserve margin, yet alone a five'
percent reserve margin, was justifiably implemented by Vectren. Based on the evidence'
presented in this case, the Commission concludes that Vectren's implementation of a five
percent reserve margin during the audit period was not prudent, reasonable or necessary.

E. Evaluations of Forecasting in the Vectren/ProLiance Morning Meetings

Vectren performs a daily forecast using the Regional Economic Research (RER)
forecasting model, which is cross-checked (Comm:Ord. Ex. 2 at 111-21). Additionally,
Liberty states that ProLiance often changes the forecast after giving its input, but Vectreci
does not know if the result ends up being a least-cost plan for Vectren (Id.). Therefore;
Liberty proposes that Vectren evaluate whether each day's supply plan actually meets the
least cost supply conditions when compared with the originally proposed supply plan (Id.
at 111-24).

Vectren contends that Vectren's daily least cost supply plan is not impacted by
ProLiance's modifications at the morning planning meeting. Vectren explains that,
pursuant to the Vectren/ProLiance agreement, Vectremis guaranteed that its monthly gas
supply invoice from ProLiance is assessed charges that reflect only Vectren's original
supply plan each day (Vectren Ex. 1, at 21).
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Commission Conclusion

Vectren is confident that ProLiance's modifications made at the morning meetings!
do not adversely affect Vectren's least cost gas supply obligations. The Comniission does
not share Vectren's confidence and, in any event, Vectren's statement misses the point. ]f;
ProLiance were not an affiliate of Vectren, some independent analysis of Vectren's daily;
gas supply plan and the portfolio managefs modifications would probably be performedi
to verify and ensure that Vectren's goals continue to be met. We find that such an
evaluation is a reasonable and prudent business practice. Thus, we order Vectren to
perform such analysis on a daily basis. The next m/p auditor sha11 evaluate and report on:
Vectren's follow-up activities in this area.

F. Price Risk Management Techniques

Liberty testified that an especially important dimension of gas supply management
is risk management and, more specifically, how a company protects itself from wild or'
volatile fluctuations in price (Tr. I,179). The m/p auditor found that Vectren instituted a'
"portfolio approach" to gas purchases *to mitigate gas price risk and volatility, whichl
includes advance purchases (up to five calendar quarters in advance of delivery), storage;
gas, first-of-the-month priced gas that is purchased and priced the month prior to delivery,
and daily swing purchases at daily index prices (Comm.-Ord. E)L 2 at 11-8). I.iberty noted'
that neither Vectren nor ProLiance (on Vectren s behalf) used any financial instruments to
manage price risk and price volatility during the m/p audit period (Id.). Liberty^
recommends that Vectren specify the parameters to be applied for gas purchases each
quarter (Comm.-Ord. Ex. 2 at II-17). Further, the m/p auditor recommends that Vectren
examine the prudent use of financial instruments and gas buying tools available on the'
market for possible implementation. Given Vectren's smaller size and resources, Liberty;
suggests that Vectren consider including commodity price management as a component of
the asset management services bid, or separately issue a bid for commodity price
management (Id.).

OCC believes that Vectren has already taken steps to address price risk
management, but also believes that further action should be taken particularly because of
wholesale price volatility in the summer months (OCC Ex.1, at 16-17). OCC recommends:
that the company's hedging strategy: (1) "ensure that its dollar cost averaging objective
includes all gas purchase requirements including its storage injection volumes"; (2) better
specify the procedures for quarterly cost averaging as to volume and timing; and (3)
incorporate some limited financial hedging with specified polides to either cap/collar
price risk on noncost averaged volumes or take secondary positions for fixed prices
purchases when indicated (Id.).

Commission Condusion

The Commission finds that Vectren has implemented a conservative, modest
approach to address gas price risk and price volatility. While the m/p auditor proposes
that Vectren issue for bid a request for commodity price management, we are not
convinced that such is necessary at this time, although Vectren may choose to do so (given
our directives above with regard to the asset management services contract). We do,
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however, direct Vectren to develop and review purchase parameters for advanced gas
purchases at least each quarter. We are concerned about the risk associated with the use of
different financial instruments and gas buying tools, such that we will not direct the use of
such instruments and tools at this time, as OCC recommended. Vectren should, however,
analyze the feasibility and benefits of (and implement such a process for considering)
various financial instruments and gas buying tools, and inform the Commission of the
analysis and implementation of such project.

G. Lost and Unaccounted for Fuel

We note that the m / p auditor made a recommendation to which we found no direct
response from Vectren in its testimony or its briefs. Vectren did state, in its initial brief,
that, if it had failed to address a proposal by Liberty, such failure should not be construed
as agreement with such proposal (Vectren Br. at 2). Therefore, we consider.this item to be
contested. The m/p auditor recommended that Vectren assign one individual to be
responsible for collection and maintenance of accurate lost and unaccounted for fuel
(LAUF) data and minimization of LAUF. Additionally, Liberty contends that Vectren .
should, commencing October 2003 through Selitember 2004, identify influences of LAUF
and consider remedial actions (Comm.-Ord. Ex. 2 at V-2, V-5;) ?^ OCC further
recommends that the Commission allow the parties the right to later review this issue for
this m/p audit period because there is an absence of reliable data (OCC Ex. 1, at 8; OCC
Br. at 48).

Commission Condusion

In 03-220, Vectren, OCC and staff addressed this issue in part, agreeing that Vectren
has implemented an ongoing program to collect and maintain accurate LAUF data. They
deferred the issue of calculating shrinkage costs until the 2004 CCR proceeding. The
Commission adopted the 03-220 stipulation on June 30, 2004. Because of Vectren's
subsequent agreement involving part of this recommendation and a lack of any direct
arguments contrary in this proceeding, we do not believe that Vectren is actually opposing
this m/p audit recommendation. We consider this recommendation in this proceeding to
be partly resolved, but remain concerned about the fact that reliable data was not available
during the m/p audit. We want the next m/p auditor to report on Vectren's actions to
identify influences of its LAUF and to consider remedial actions. Also, the next m/p
auditor should report on the program Vectren implemented to collect and maintain
accurate LAUF data and the issue of calculating shrinkage costs. Only to the extent
identified in the prior three sentences is the issue of LAUF remaining open. Staff shall
inform the next m/p auditor of this obligation.

VII. SUMMARY OF THE ORDERED ADTUSTMENTS AND ACCUMULATION OF
INTEREST

Based upon the foregoing, we conclude that, subject to the following required
adjustments, Vectren's CCR rates during the audit periods were fair just and reasonable.
The required adjustments are as follows:

27 Liberty further recomniends that the Commission consider an incentive mechanism to ensure accurate
reporting of LAUF (Comm: Ord. Ex. 2 at V-5).
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$ 440,266.00 + interest for the TCO base gas refund retained by ProLiance
800,135.00 + interest for the storage overinjection penalties and interest

3,830,000.00 for the ProLiance asset management contract
1,293,974.00 for the WDS-1 contract
2,132,229.00 for the WDS-2 contract demand and commodity costs and

reduced propane inventory
1.093,991.00 for the WDS-3 contract

$9,590,595.00 Total

We note that the first two adjustments in the above list have been expressly agreed upon
by Vectren during the course of this proceeding.

OCC has noted that Rule 4901:1-14-05(A)(2)(b), O.A.C., requires Commission-
ordered adjustments to include interest at ten percent per annum, plus or minus. Ten
percent is a standard interest value and is reasonable in this circumstance. However,
given the length of time between theparties' submission of briefs in this matter and the
issuance of this decision, we do not believe interest should rqn from the time of the error
until the adjustments are actually given to GCR customers. Rather, interest should run
from the time of the error until May 1, 2004.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

(1) Vectren is a natural gas company as defined by Section
4905.03(A)(6), Revised Code, and has rate schedutes which contain
a purchased gas adjustment dause.

(2) Section 4905.302, Revised Code, and Rule 4901:1-14-08, O.A.C.,
require this Commission to review the purchased gas adjustment
clause contained within the tariffs of each gas and natural gas
company on an annual basis unless otherwise ordered by the
Commission.

(3) By entry issued September 18, 2002, as amended September 25,
2002, the Commission initiated the current review of Vectren's
purchased gas adjustment clause, as defined by Section
4905.302(A)(1)(a), Revised Code, and the m/p audit of Vectren.

(4) Vectren published notice of the hearing in this matter pursuant to
Rule 4901-14-08(C), O.A.C., and filed the proofs of publication with
the Commission on December 9 and 12, 2003, and January 16, 2004.

(5) D&T conducted the financial audit of Vectren, as required by
Section 4905.302(C), Revised Code, and Rule 4901:1-14-07, O.A.C.
D&T filed its financial audit report on August 15, 2003.

(6) Liberty conducted the m/p audit ofVectren, as required by Section
4905.302(C), Revised Code, and Rule 4910:1-14-07, O.A.C. Liberty
filed its m/ p audit report on August 15,2003.
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(7) The hearing in this proceeding commenced on November 20, 2003,
at the offices of the Commission. Testimolly was taken on
November 20 and 21, and December 8, 2003.

(8) Vectren accurately computed its GCR rates in accordance with the
provisions of Chapter 4901-1-14, O.A.C., and applied the GCR rates
to customer bills during the audit period, except to the extent of the
six adjustments required by this decision.

(9) The next auditors should ensure that the adjustments agreed to by
Vectren and the adjustments ordered by the Commission (a total of
six adjustments) are accurately and correctly calculated and
induded in the GCR mechanism in future filings.

(10) Vectren shall comply with the m/p audit recommendations to
which it has agreed, as darified by the Commission in Section V of
this Order.

(11) It was not prudent, reasonable, or appr'cspriate for Vectren to have
executed the Vectren/ProLiance agreement dated October 31, 2000.
Vectren's selection of ProLiance as its asset manager without the
benefit of a request for competitive bids was not prudent,
reasonable, or appropriate at the time.

(12) The terms of the Vectren/ProLiance agreement were not prudent,
reasonable, or appropriate during the m/p audit period.. Vectren is
directed to forthwith issue a request for proposals for an asset
management services agreement, which shall include, at a
minimum, the management of Vectren s commodity, pipeline
capacity, and storage. Additionally, Vectren should be more active
to monitor and oversee the asset management services agreement
held by a third party (affiliated or unaffiliated). To that end,
Vectren should implement an internal audit program the asset
manager should maintain separate records of each Vectren
transaction; and Vectren should improve its oversight of the asset
manager and performance. In the alternative to competitively
bidding the asset management services contract, Vectren can bring
the asset management function in-house completely.

(13) Vectren has not maxiniized the benefits of its propane assets and
shall, therefore, conduct a study to better incorporate the use of its
propane facilities and file such study with the OCC and
Commission within the next six months. The next m/ p auditor will
evaluate the study and set forth any recommendations.

(14) Vectren shall modify its design day assumptions and inputs to
correspond with the recommendations of the m/p auditor in this
proceeding. The revisions should be reflected in the next LTFR to
be filed with the Commission.
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(15) It was not reasonable, prudent or appropriate to execute the WDS-1
contract or the WDS-3 contract at the time Vectren did. Moreover, it
was not prudent, reasonable or appropriate for Vectren to have
executed the WDS-2 contract or obtained gas under it.
Additionally, the entire cost to replace the missing propane
inventory should not be bome by the CCR customers.

(16) Vectren's implementation of a five percent reserve margin during
the m/p audit period was not reasonable, prudent or appropriate.

(17) Vectren shall, on a daily basis, review modifications made by the
asset manager at the morning meetings to ensure that Vectren's
least cost gas supply plan is not adversely affected and that Vectren
obligations continue to be met.

(18) Vectren's approach to price risk management should be amended
to indude the development of and review of purchase parameters
for advanced gas purchases at least each quarter: "Vectren should
analyze the feasibility and benefits of (and implement such a
process for considering) various financial instruments and gas
buying tools and inform the Commission of the analysis and
implementation of such project.

(19) The next m/p auditor shall report on Vectren's actions to identify
influences of its LAUF and to consider remedial actions. Also, the
next m/p auditor shall report on the program Vectren
implemented to colIect and maintain accurate LAUF data and the
issue of calculating shrinkage costs.

(20) Six GCR-rate adjustments are warranted and shall inure to the
benefit of the GCR customers. The adjustments are: (a) $440,266.00
for the TCO base gas refund retained by ProLiance; (b) $800,135.00
for the storage overinjection penalties and interest; (c) $3,830,000.00
for the ProLiance asset management contract; (d) $1,293,974.00 for
the WDS-1 contract; (e) $2,132,229.00 for WDS-2 contract demand
and commodity costs and reduced propane inventory; and (f)
$1,093,991.00 for the WDS-3 contract. These adjustments total
$9,590,595.00. In addition, interest at ten percent per annum (as
required by Rule 4901:1-14-05(A)(2)(b), O.A.C.) shall be added from
the time of the errors until May 1, 2004. Lastly, the adjustments
plus interest should be reflected in the company's filed CCR rate
after a ruling upon any applications for rehearing in this
proceeding.

ORDER

It is, therefore,
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ORDERED, That Vectren's February 11, 2004 motion to strike is denied. It is,
further,

ORDERED, That Vectren comply with the m/p audit recommendations to which
the company agreed, as clarified by the Commission and set forth in Section V of this
Order. It is, further,

ORDERED, That Vectren comply with the conclusions determined to be
appropriate by this Commission and set forth in Section VI of this Order. It is, further,

ORDERED, That the auditors selected to conduct the next GCR financial audit and
m/p audit of Vectren perform the review and analysis set forth in this Opinion and Order.
It is, further,

ORDERED, That adjustments totalling $9,590,595.00, plus interest at ten percent per
annum (from the time of the errors until May 1, 2004) shall be reflected in the company's
filed GCR rate after a ruling upon any applications for rehearing in this proceeding. It is,
further,

ORDERED, That a copy of this Opinion and Order be served upon Vectren, its
counsel, OCC, and all other interested persons of record.

Donatd'L. Mason

GNS/GLP;geb

Entered in the Journal
JUN •I 4 X5

P"-u- " (a-O-V^
Renee J. Jen[cins
Secretary
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PJM WEST

RELIABILITY ASSURANCE AGREEMENT

This PJM West RELIABILITY ASSURANCE AGREEMENT, (hereafter
"Agreement") dated as of this 14th day of March, 2001, by and among each entity that becomes a
Party to this Agreement by executing a counterpart hereof, hereinafter referred to collectively as
the "Parties" and individually as a "Party."

WITNESSETH:

WHEREAS, PJM Interconnection, L.L.C., a Delaware limited liability company
has amended its operating agreement (the "Amended Operating Agreement") to extend its
market administration and transmission system operator functional control service to utility
systems located outside the current PJM Control Area; and

WHEREAS, certain entities desire to achieve the benefits of reliable electric
service by becoming a party to the Amended Operating Agreement and by sharing certain
operating reserve requirements and meeting other operating criteria; and

WHEREAS, the Amended Operating Agreement requires that every Load
Serving Entity serving load within the PJM West Region become a Party to this Agreement; and

WHEREAS, each Party to this Agreement is a Load Serving Entity within the
PJM West Region; and

WHEREAS, each Load Serving Entity is committing to share Capacity
Resources with the other Parties to reduce the overall operating reserve requirements for the
Parties while maintaining reliable service; and

WHEREAS, PJM Interconnection, L.L.C., is obligated under the Amended
Operating Agreement to establish and administer a capacity credit market and perform other
responsibilities in order to facilitate the ability of Load Serving Entities to meet their obligations
under this Agreement; and

WHEREAS, each Load Serving Entity is committing to provide mutual
assistance to the other Parties during Emergencies and to meet other obligations designed to
achieve reliable electric service;

NOW THEREFORE, for and in consideration of the covenants and mutual
agreements set forth herein and intending to be legally bound hereby, the Parties agree as
follows:

ARTICLE 1 -- DEFINITIONS

Unless the context otherwise specifies or requires, capitalized terms used herein
shall have the respective meanings assigned herein or in the Schedules hereto for all purposes of

Issued By: Craig Glazer
Vice President, Governmental Policy

Issued On: April 1, 2003

Effective: June 1, 2003
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this Agreement (such definitions to be equally applicable to both the singular and the plural
forms of the terms defined). Unless otherwise specified, all references herein to Articles,
Sections or Schedules, are to Articles, Sections or Schedules of this Agreement. As used in this
Agreement:

1.1 Accounted-For Obligation shall have the meaning set forth in
Schedule 7.

1.1A [Reserved.]

1.2 Agreement shall mean this PJM West Reliability Assurance Agreement ,
together with all Schedules hereto, as amended from time to time.

1.3 Amended Operating Agreement shall mean the "Operating Agreement
of PJM Interconnection, L.L.C." as amended by action of the PJM Members Committee on
February 8, 2001, as such agreement may be further amended from time to time.

1.4 Applicable Regional Reliability Council shall mean the reliability
council for the region in which a Member operates.

1.4A ALM shall mean active load management in accordance with Schedule
5.2, and includes Qualified Interruptible Load.

1.413 ALM Factor shall mean that factor approved from time to time by the
Markets and Reliability Committee for use in the detennination of credit for ALM in accordance
with Schedule 5.2.

1.4C Behind The Meter Generation refers to a generating unit that delivers
energy to load without using the Transmission System or any distribution facilities (unless the
entity that owns or leases the distribution facilities has consented to such use of the distribution
facilities and such consent has been demonstrated to the satisfaction of the Office of the
Interconnection); provided, however, that Behind The Meter Generation does not include (i) at
any time, any portion of such generating units's capacity that is designated as a Capacity
Resource or (ii) in any hour, any portion of the output of such generating unit[s] that is sold to
another entity for consumption at another electrical location or into the PJM Interchange Energy
Market.

1.4D Black Start Capability shall mean the ability of a generating unit or
station to go from a shutdown condition to an operating condition and start delivering power
without assistance from the power system.

1.4E Capacity Credits shall mean the entitlement to a specified number of
megawatts of Unforced Capacity for the purpose of satisfying capacity obligations imposed
under this Agreement and that are acquired by a Party through bilateral purchase or pursuant to
Schedule 11 of the Amended Operating Agreement, or any successor schedule.

Issued By: Craig Glazer
Vice President, Federal Government Policy

Issued On: December 9, 2005

Effective: February 8, 2006
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1.5 Capacity Resources shall mean megawatts of net capacity from (i) owned
or contracted for generating facilities, all of which are accredited to a Party pursuant to the
procedures set forth in Schedules 9 and 10 for purposes of this Agreement and are committed to
satisfy that Party's obligations under this Agreement or (ii) net capacity from resources within
the PJM Region not owned or contracted for by a party which are accredited to the PJM Region
pursuant to the procedures set forth in Schedules 9 and 10 for purposes of this Agreement.

1.6 [Reserved.]

1.7 [Reserved.]

1.8 Control Area shall mean an electric power system or combination of
electric power systems bounded by interconnection metering and telemetry to which a common
generation control scheme is applied in order to:

Issued By: Craig Glazer
Vice President, Governmental Policy

Issued On: 7uly 31, 2003

Effective: October 1, 2003
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match the power output of the generators within the electric power
system(s) and energy purchased from entities outside the electric power
system(s), with the load within the electric power system(s);

(b) maintain scheduled interchange with other Control Areas, within the limits
of Good Utility Practice;

(c) maintain the frequency of the electric power system(s) within reasonable
limits in accordance with Good Utility Practice and the criteria of NERC
and the applicable regional reliability council of NERC;

(a)

(d) maintain power flows on transmission facilities within appropriate limits
to preserve reliability; and

(e) provide sufficient generating capacity to maintain operating reserves in
accordance with Good Utility Practice.

1.9 [Reserved.]

1.10 ECAR shall mean the reliability council under section 202 of the Federal
Power Act, established pursuant to the East Central Area Reliability Coordination Agreement
dated June 1, 1968, or any successor thereto.

by the FERC.
1.11 Effective Date shall mean January l, 2002 or such other date as is allowed

1.12 Electric Distributor shall mean an entity that owns, or leases with rights
equivalent to ownership, electric distribution facilities that are providing electric distribution
service to electric load within the PJM West Region or MAAC Control Zone.

1.13 Emergency shall mean (i) an abnormal system condition requiring manual
or automatic action to maintain system frequency, or to prevent loss of firm load, equipment
damage, or tripping of system elements that could adversely affect the reliability of an electric
system or the safety of persons or property; or (ii) a fuel shortage requiring departure from
normal operating procedures in order to minimize the use of such scarce fuel; or (iii) a condition
that requires implementation of emergency procedures as defined in the PJM Manuals.

1.14 End-Use Customer shall mean a Member that is a retail end-user of
electricity within the MAAC Control Zone or PJM West Region.

1.14A FERC shall mean the Federal Energy Regulatory Commission or any
successor federal agency, commission or department.
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1.15 Firm Point-To-Point Transmission Service shall mean Firm
Transmission Service provided pursuant to the rates, terms and conditions set forth in Part 11 of
the PJM Tariff.

1.16 Force Majeure shall mean any act of God, labor disturbance, act of public
enemy, war, insurrection, riot, fire, storm or flood, explosion, breakage or accident to machinery
or equipment, any curtailment, order, regulation or restriction imposed by governmental military
or lawfally established civilian authorities, or any other cause beyond a Party's control. No Party
will be considered in default as to any obligation under this Agreement if prevented from
fulfilling the obligation due to an event of Force Majeure. However, a Party whose performance
under this Agreement is hindered by an event of Force Majeure shall make all reasonable efforts
to perform its obligations under this Agreement.

1.17 [Reserved.j

1.17A [Reserved.]

1.18 [Reserved.]

1.18A Firm Transmission Service shall mean transmission service that is
intended to be available at all times to the maximum extent practicable, subject to an Emergency,
an unanticipated failure of a facility, or other event beyond the control of the owner or operator
of the facility or the Office of the Interconnection.

1.18B Forecast LSE Obligation (MW) shall mean a Party's obligation
established pursuant to Section 6.1.2.

1.18C Forecast Pool Requirement shall mean the amount, stated in percent,
equal to one hundred plus the percent reserve margin for the PJM Region required pursuant to
this Agreement, as approved by the PJM Board, upon the recommendation of the Markets and
Reliability Committee, pursuant to Schedule 4.

1.18D Full Requirements Service shall mean wholesale service to supply all of
the power needs of a Load Serving Entity to serve end-users within the PJM Region that are not
satisfied by its own generating facilities.
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1.19 Generation Owner shall mean a Member that owns or leases with rights
equivalent to ownership facilities for the generation of electric energy that are located within the
MAAC Control Zone or PJM West Region. Purchasing all or a portion of the output of a
generation facility shall not be sufficient to qualify a Member as a Generation Owner.

1.19A Generator Forced Outage shall mean an immediate reduction in output
or capacity or removal from service, in whole or in part, of a generating unit by reason of a
Emergency or threatened Emergency, unanticipated failure, or other cause beyond the control of
the owner or operator of the facility, as specified in the relevant portions of the PJM Manuals. A
reduction in output or removal from service of a generating unit in response to changes in market
conditions shall not constitute a Generator Forced Outage.

1.19B Generator Maintenance Outage shall mean the scheduled removal from
service, in whole or in part, of a generating unit in order to perform repairs on specific
components of the facility, if removal of the facility qualifies as a maintenance outage pursuant
to the PJM Manuals.

1.19C Generator Planned Outage shall mean the scheduled removal from
service, in whole or in part, of a generating unit for inspection, maintenance or repair with the
approval of the Office of the Interconnection in accordance with the PJM Manuals.

1.20 Good Utility Practice shall mean any of the practices, methods and acts
engaged in or approved by a significant portion of the electric utility industry during the relevant
time period, or any of the practices, methods and acts which, in the exercise of reasonable
judgment in light of the facts known at the time the decision was made, could have been
expected to accomplish the desired result at a reasonable cost consistent with good business
practices, reliability, safety and expedition. Good Utility Practice is not intended to be limited to
the optimum practice, method, or act to the exclusion of all others, but rather is intended to
include acceptable practices, methods, or acts generally accepted in the region.

1.21 [Reserved.]

1.21A Interval shall be the four-month period commencing June 1, the three-
month period commencing October 1, and the five-month period commencing January 1,
provided, however, that solely for purposes of Schedule 17 in calendar year 2004, Interval shall
include the one month period beginning May 1 rather than the five-month period beginning
January 1.

1.21B Interval Deficiency Charge shall be equal to the Deficiency Rate
established by the Markets and Reliability Committee multiplied by the number of days in each
Interval.
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1.22 Load Serving Entity or LSE shall mean any entity (or the duly
designated agent of such an entity), including a load aggregator or power marketer, (i) serving
end-users within the PJM West Region, and (ii) that has been granted the authority or has an
obligation pursuant to state or local law, regulation or franchise to sell electric energy to end-
users located within the PJM West Region. Load Serving Entity shall include any end-use
customer that qualifies under state rules or a utility retail tariff to manage directly its own supply
of electric power and energy and use of transmission and ancillary services.

1.23 MAAC shall mean the Mid-Atlantic Area Council, a reliability council
under § 202 of the Federal Power Act, established pursuant to the MAAC Agreement dated
August 1, 1994, or any successor thereto.

1.23A MAAC Control Zone shall mean the aggregate of the Zones of Atlantic
City Electric Company, Baltimore Gas and Electric Company, Delmarva Power and Light
Company, Jersey Central Power and Light Company, Metropolitan Edison Company, PECO
Energy Company, Pennsylvania Electric Company, PPL Electric Utilities Corporation, Potomac
Electric Power Company, Public Service Electric and Gas Company and Rockland Electric
Company, as shown on Schedule 14.

1.23B MAIN shall mean the Mid-America Interconnected Network, a reliability
council under section 202 of the Federal Power Act established pursuant to the Amended and
Restated Bylaws of MAIN dated January 8, 1998, or any successor thereof.

1.23B.01 Markets and Reliability Committee shall mean the committee
established pursuant to the Operating Agreement as a Standing Committee of the Members
Committee.

1.23C Member shall mean an entity that satisfies the requirements of Sections
1.24 and 11.6 of the PJM Operating Agreement. In accordance with Article 5 of this Agreement,
each Party to this Agreement also is a Member.

1.23D Members Committee shall mean the committee specified in Section 8 of
the PJM Operating Agreement composed of the representatives of all the Members.

1.24 NERC shall mean the North American Electric Reliability Council or any
successor thereto.

1.25 Network Resources shall have the meaning set forth in the PJM Tariff.

1.26 Network Transmission Service shall mean transmission service provided
pursuant to the rates, terms and conditions set forth in Part III of the PJM Tariff.

1.26A Nou-Retail Behind The Meter Generation shall mean Behind the Meter
Generation that is used by municipal electric systems, electric cooperatives, and electric
distribution companies to serve load.
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1.27 Office of the Interconnection shall mean the employees and agents of
PJM Interconnection L.L.C., subject to the supervision and oversight of the PJM Board, acting
pursuant to the Amended Operating Agreement.

1.28 Operating Agreement of PJM Interconnection, L.L.C. or Operating
Agreement shall mean that certain agreement, dated April 1, 1997 and as amended and restated
June 2, 1997 and as amended from time to time thereafter, among the members of the PJM
Interconnection, L.L.C.

1.28A Operating Reserve shall mean the amount of generating capacity
scheduled to be available for a specified period of an operating day to ensure the reliable
operation of the PJM Region, as specified in the PJM Manuals.

1.28B Other Supplier shall mean a Member that is (i) a seller, buyer or
transmitter of electric capacity or energy in, from or through the MAAC Control Zone or PJM
West Region, and (ii) is not a Generation Owner, Electric Distributor, Transmission Owner or
End-Use Customer.

1.28C Partial Requirements Service shall mean wholesale service to supply a
specified portion, but not all, of the power needs of a Load Serving Entity to serve end-users
within the PJM Region that are not satisfied by its own generating facilities.

1.29 Party shall mean an entity bound by the terms of this Agreement by
executing a counterpart hereof.

1.29A Peak Party Load shall be the daily summation of the weather adjusted
actual coincident summer peak for the previous summer of the end-users for which the Party was
responsible on that billing date, as set forth in Schedule 7 of this Agreement.

1.29B Peak Season shall have the meaning set forth in Schedule S.

1.29C Peak Season Maintenance shall have the meaning set forth in
Schedule 8.

Schedule 8.
1.29D Peak Season Maintenance Obligation shall have the meaning set forth in

1.30 PJM shall mean the PJM Board and the Office of the Interconnection.

1.31 PJM Board shall mean the Board of Managers of the PJM
Interconnection, L.L.C., acting pursuant to the Amended Operating Agreement.
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1.32 [Reserved.]

1.33 PJM Manuals shall mean the instructions, rules, procedures and
guidelines established by the Office of the Interconnection for the operation, planning, and
accounting requirements of the MAAC Control Zone, the PJM West Region, and the PJM
Interchange Energy Market in a manner consistent with Applicable Regional Reliability Council
standards.

1.34 PJM Open Access Transmission Tariff or PJM Tariff shall mean the
tariff for transmission service in the PJM Region, as in effect from time to time, including any
schedules, appendices, or exhibits attached thereto.

1.34A PJM Region shall mean the aggregate of the PJM West Region and the
MAAC Control Zone.

1.35 PJM West Region shall mean Zones 12 through 16, as shown on
Schedule 14 of this Agreement.

1.35A Planning Period shall initially mean the 12 months beginning June 1 and
extending through May 31 of the following year, or such other period approved by the Members
Committee.

1.36 Qualified Interruptible Load shall mean load (including pumped storage
hydroelectric generation in the pumping mode) subject by contract to interruption by the
Transmission Provider and which qualifies as Active Load Management in accordance with
Schedule 5.2.

1.37 RAA shall mean the reliability assurance agreement among the load-
serving entities in the MAAC Control Zone, on file with FERC as PJM Rate Schedule FERC No.
27.

1.37A [Reserved.]

1.38 [Reserved.]

1.39 [Reserved.]
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1.40 [Reserved.]

1.40A Reliability Principles and Standards shall mean the principles and
standards established by NERC or an Applicable Regional Reliability Council to define, among
other things, an acceptable probability of loss of load due to inadequate generation or
transmission capability, as amended from time to time.

1.41 Required Approvals shall mean all of the approvals required for this
Agreement to be modified or to be terminated, in whole or in part, including the acceptance for
filing by FERC and every other regulatory authority with jurisdiction over all or any part of this
Agreement.
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1.41C State Consumer Advocate shall mean a legislatively created office from
any State, all or any part of the territory of which is within the PJM West Region or MAAC
Control Zone, and the District of Columbia established, inter alia, for the purpose of representing
the interests of energy consumers before the utility regulatory commissions of such states and the
District of Columbia and the FERC.

1.41D Transmission Facilities shall mean facilities that: (i) are within the PJM
Region; (ii) meet the definition of transmission facilities pursuant to FERC's Unifotm System of
Accounts or have been classified as transmission facilities in a ruling by FERC addressing such
facilities; and (iii) have been demonstrated to the satisfaction of the Office of the Interconnection
to be integrated with the PJM transmission system and integrated into the planning and operation
of the PJM Region to serve all of the power and transmission customers within such area.

1.41E Transmission Owner shall mean a Member that owns or leases with
rights equivalent to ownership Transmission Facilities. Taking transmission service shall not be
sufficient to qualify a Member as a Transmission Owner.

1.42 Transmission Provider shall mean PJM.

1.42A Unforced Capacity shall mean installed capacity rated at summer
conditions that is not on average experiencing a forced outage or forced derating, calculated for
each Capacity Resource on a rolling 12-month average (which shall be updated each month for
the 12 months ending two months prior to the billing month) without regard to the ownership of
or the contractual rights to the capacity of the unit.

1.43 [Reserved.]

1.44 [Reserved.]

1.45 [Reserved.]
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1.46 Zone shall mean an area within the PJM West Region, as described on
Schedule 14, or as such areas may be (i) combined as a result of mergers or acquisitions or (ii)
added as a result of the expansion of the boundaries of the PJM West Region.

1.47 Zonal Entity shall mean the entity listed on Schedule 14 which, as a result
of its present or historical load serving responsibility, is responsible under this Agreement for
providing the daily load estimate of each Load Serving Entity within each Zone in the PJM West
Region.

ARTICLE 2 -- PURPOSE

This Agreement is intended to ensure that adequate Capacity Resources will be
available to provide reliable service to loads within the PJM West Region, to assist other Parties
during Emergencies and to coordinate planning of Capacity Resources consistent with the
Reliability Principles and Standards. Further, it is the intention and objective of the Parties to
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implement this Agreement in a manner consistent with the development of a robust competitive
marketplace. To accomplish these objectives, this Agreement is among all of the Load Serving
Entities within the PJM West Region. Unless this Agreement is terminated as provided in
Section 4.2, every entity which is or will become a Load Serving Entity within the PJM West
Region is to become and remain a Party to this Agreement or to an agreement (such as a
requirements supply agreement) with a Party pursuant to which that Party has agreed to act as the
agent for the Load Serving Entity for purposes of satisfying the obligations under this Agreement
related to the load within the PJM West Region of that Load Serving Entity. Nothing herein is
intended to abridge, alter or otherwise affect the emergency powers the Office of the
Interconnection may exercise under the Amended Operating Agreement and PJM Tariff.

have occurred:

ARTICLE 3 - NECESSARY PREREQUISITES

Prior to this Agreement becoming effective, each of the following events shall

l. The Amended Operating Agreement is in full force and effect.

2. The Amended Operating Agreement shall have been executed by
Monongahela Power Company, The Potomac Edison Company, and West Penn Power
Company, all doing business as Allegheny Power.

3. The FERC shall have accepted the Amended Operating Agreement, this
Reliability Assurance Agreement, and the PJM Tariffchanges filed contemporaneously with this
Agreement, including all rate changes, all without change or condition. In the event that the
FERC fails to adopt, as required by this Article, all of the above agreements and Tariff changes
without change or condition, the Parties hereto agree to negotiate in good faith to seek to
accommodate such changes as the FERC indicates are required before acceptance. In the event
of failure to so agree, no Party shall be bound by the terms of this Agreement and this Agreement
shall have no further force and effect.

ARTICLE 4- TERM AND TERMINATION

4.1 Term. This Agreement shall become effective on the Effective Date and
shall continue in effect until terminated in accordance with the terms hereof.

4.2 Termination.

4.2.1 Rights to Terminate. This Agreement may be terminated by a
vote in the Members Committee to terminate the Agreement by an affirmative Sector Vote as
specified in the Operating Agreement and upon the receipt of all Required Approvals related to
the termination of this Agreement. Any such termination must be approved by the PJM Board
and filed with the FERC and shall become effective only upon the FERC's approval.
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4.2.2 Obligations upon Termination. Any provision of this Agreement
that expressly or by implication comes into or remains in force following the termination of this
Agreement shall survive such termination. The surviving provisions shall include, but shall not
be limited to: (a) final settlement of the obligations of each Party under Articles 9, 11, 12, and
17 of this Agreement, including the accounting for the period ending with the last day of the
month for which the Agreement is effective, (b) the provisions of this Agreement necessary to
conduct final billings, collections and accounting with respect to all matters arising hereunder
and (c) the indemnification provisions as applicable to periods prior to such termination.

ARTICLE 5-- ADDITION OF NEW PARTIES

Each Party agrees that any entity that (i) is or will become a Load Serving Entity, in the
PJM West Region and (ii) complies with the process and data requirements set forth in Schedule
1, and (iii) meets the applicable standards for interconnection set forth in Schedule 2 shall
become a Party to this Agreement and shall be listed in Shedulel6 of this Agreement upon
becoming a Party to the Amended Operating Agreement and execution of a counterpart of this
Agreement.

ARTICLE 6- WITHDRAWAL OF A PARTY

6.1 Withdrawal of a Party.

6.1.1 Notice. Upon written notice to the Office of the Interconnection,
any Party may withdraw from this Agreement, effective upon the completion of its obligations
hereunder and the documentation by such Party, to the satisfaction of the Office of the
Interconnection, that such Party is no longer a Load Serving Entity within the PJM West Region.

6.1.2 Determination of Obligations. A Party's obligations hereunder
shall be completed as of the end of the last month for which a Forecast LSE obligation (MW) has
been set at the time said notice is received, except as provided in Article 14, or unless the
Members Committee determines that the remaining Parties will be able to adjust their obligations
and commitments related to the performance of this Agreement consistent with such earlier
withdrawal date as may be requested by the withdrawing Party, without undue hardship or cost,
while maintaining the reliability of the PJM West Region.

6.1.3 Survival of Obligations upon Withdrawal. (a) The obligations
of a Party upon its withdrawal from the Agreement and any obligations of that Party under the
Agreement at the time of its withdrawal shall survive the withdrawal of the Party from the
Agreement. Upon the withdrawal of a Party from this Agreement, final settlement of the
obligations of such Party under Articles 9, 11, 12, and 17 of this Agreement shall include the
accounting through the date established pursuant to Sections 6.1.1 and 6.1.2.
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(b) Any Party that withdraws from this Agreement shall pay all costs
and expenses associated with additions, deletions and modifications to communication,
computer, and other affected facilities and procedures, including any filing fees, to effect the
withdrawal of the Party from the Agreement.

6.1.4 Regulatory Review. Any withdrawal from this Agreement shall
be filed with the FERC and shall become effective only upon the FERC's approval.

6.2 Withdrawal or Breach by a Party. If a Party (a) fails to pay any amount
due under this Agreement within 30 days after the due date or (b) is in breach of any material
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obligation under this Agreement, the Office of the Interconnection shall cause a notice of such
non-payment or breach to be sent to that Party. If the Party fails, within 30 days of the receipt of
such notice (except as otherwise described below), to cure such non-payment or breach, or if the
breach cannot be cured within such time and if the Party does not diligently commence to cure
the breach within such time and to diligently pursue such cure to completion, the Office of the
Interconnection and the remaining Parties may, without an election of remedies, exercise all
remedies available at law or in equity or other appropriate proceedings. Such proceedings may
include (c) the commencement of a proceeding before the appropriate state regulatory
commission(s) to request suspension or revocation of the breaching Party's license or
authorization to serve retail load within the state(s) and/or (d) bringing any civil action or actions
or recovery of damages that may include, but not be limited to, all amounts due and unpaid by
the breaching Party, and all costs and expenses reasonably incurred in the exercise of its
remedies hereunder (including, but not limited to, reasonable attomeys' fees).

ARTICLE 7-- MANAGEMENT AND ADMINISTRATION

Except as otherwise provided herein, this Agreement shall be managed and
administered by the Parties, Members, and State Consumer Advocates through the Members
Committee and the Markets and Reliability Committee as a Standing Committee thereof, except
as delegated to the Office of the Interconnection and except that only the PJM Board shall have
the authority to approve and authorize the filing of amendments to this Agreement with the
FERC.
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[Sheet Nos. 11 through 14A are reserved for future use.]
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ARTICLE 8-- RESERVE REQUIREMENTS AND OBLIGATIONS

8.1 Forecast Pool Requirement and Accounted-For Obligations. (a) The
Forecast Pool Requirement shall be established to ensure a sufficient amount of capacity to meet
the forecast load plus reserves adequate to provide for the unavailability of Capacity Resources,
load forecasting uncertainty, and planned and maintenance outages. Schedule 4 sets forth
guidelines with respect to the Forecast Pool Requirement.

(b) Unless the Party and its customer who is also a Load Serving Entity agree
that such customer is to bear direct responsibility for the obligations set forth in this Agreement,
(i) any Party that supplies Full Requirements Service to a Load Serving Entity within the PJM
West Region shall be responsible for all of that Load Serving Entity's capacity obligations under
this Agreement and (ii) any Party that supplies Partial Requirements Service to a Load Serving
Entity within the PJM West Region shall be responsible for such portion of the capacity
obligations of that Load Serving Entity as agreed by the Party and the Load Serving Entity so
long as the Load Serving Entity's full capacity obligation under this Agreement is allocated
between or among Parties to this Agreement.
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(c) Whenever a transmission owning Party joins, or withdraws from the
Amended Operating Agreement such that the boundaries of the PJM West Region are expanded
or contracted, the Parties' capacity obligations under this Agreement shall be re-examined by the
Markets and Reliability Committee to determine whether revisions are appropriate.

8.2 Capacity Plans and Deliverability. As set forth in Schedule 6, each
Party shall submit to the Office of the Interconnection its plans (or revisions to previously
submitted plans) to install or contract for Capacity Resources. As set forth in Schedule 10, each
Party must designate its Capacity Resources as Network Resources or Points of Receipt under
the PJM Tariff to allow firm delivery of the output of its Capacity Resources to the Party's load
within the PJM West Region and each Party must obtain any necessary Firm Transmission
Service in an amount sufficient to deliver Capacity Resources from outside of the PJM Region to
the border of the PJM Region to reliably serve the Party's load within the PJM West Region.

8.3 Responsibility to Provide Unforced Capacity. (a) Each Party shall
instal] or contract for Capacity Resources or obtain Capacity Credits providing Unforced
Capacity sufficient to satisfy each day its Accounted-For Obligation, as determined pursuant to
Schedule 7.

(b) A Party that fails to satisfy its obligations to provide sufficient Unforced
Capacity shall be deficient and shall pay the applicable deficiency charge determined pursuant to
Schedule 11.

8.4 Responsibility During Peak Season. (a) Each Party shall install or
contract for Capacity Resources or obtain Capacity Credits providing Unforced Capacity during
the Peak Season sufficient to satisfy the sum of its Accounted-For Obligation and its Peak
Season Maintenance Obligation.

(b) A Party that fails to have Unforced Capacity on any day during the Peak
Season adequate to satisfy the sum of its Accounted-For Obligation and its Peak Season
Maintenance Obligation shall be considered to be deficient to the extent set forth in Schedule 8.

8.4A Prohibition of Sales. (a) The Office of the Interconnection shall
determine each party's daily Accounted For Obligation pursuant to Schedule 7 at noon two
business days before the day for which the Accounted For Obligation is being determined, in the
case of that portion of a Party's Accounted For Obligation that is in a Zone that has adopted a
retail access program for end-use electric customers.
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(b) No party may sell capacity or Capacity Credits for any day for which its
Accounted For Obligation has been determined unless it has capacity or Capacity Credits
available to sell in excess of its Accounted For Obligation plus its other contractual obligations
to sell capacity.

8.4B Nature of Resources. (a) Each Party shall provide or arrange for specific,
firm Capacity Resources that are capable of supplying the energy requirements of its own load
on a firm basis without interruption for economic conditions and with such other characteristics
that are necessary to support the reliable operation of the PJM West Region, as set forth in more
detail in Schedules 9 and 10.

(b) The Parties agree that Capacity Credits may be relied upon by a Party to
satisfy its obligations to provide and arrange for Capacity Resources.
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8.5 Compliance Audit of Parties. (a) For the 36 months following the end
of each Planning Period, each Party shall make available the records and supporting information
related to the performance of this Agreement from such Planning Period for audit.

(b) The Office of the Interconnection shall evaluate and determine the need
for an audit of a Party, and shall, upon a decision of the Office of the Interconnection to require
such an audit, provide the Party or Parties to be audited with notice at least 90 days in advance of
the audit.

(c) Any audit of a Party conducted pursuant to this Agreement shall be
performed by an independent consultant to be selected by the Office of the Interconnection.
Such audit shall be limited to a review of the Party's compliance with the requirements of this
Agreement.

(d) Prior to the completion of its audit, the independent consultant shall
review its preliminary findings with the Party being audited and, upon the completion of its
audit, the independent consultant shall issue a final audit report detailing the results of the audit,
which final report shall be issued to the Party being audited, the Office of the Interconnection
and the Members Committee; provided, however, no confidential data of any Party shall be
disclosed through such audit reports.

(e) Jf, based on a final audit report, an adjustment is required to any amounts
due to or from the Parties pursuant to Schedule 11, such adjustment shall be accounted for in
determining the amounts due to or from the Parties pursuant to Schedule I I for the month in
which the adjustment is identified.

8.6 Interim Capacity Obligations in the ComEd Zone. Notwithstanding
the above provisions of this Article 8, the obligations of Parties serving load in the ComEd Zone
during the Interim Period, as those terms are defined in Schedule 17, shall be determined as set
forth in Schedule 17.

ARTICLE 9- DEFICIENCY AND EMERGENCY CHARGES

9.1 Nature of Charges. Upon the advice and recommendations of the
Members Committee, the PJM Board shall, subject to any Required Approvals, approve certain
charges to be imposed.on a Party for its failure to satisfy its obligations under this Agreement.
Such charges are set forth in Schedules 1 I and 12.
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9.2 Determination of Charge Amounts. No later than April I of each year,
the Members Committee shall recommend to the PJM Board such charges to be applicable under
this Agreement for the next June I to May 31 twelve-month period, and Schedules I I and 12,
which, upon approval of the PJM Board, shall be modified accordingly, subject to the receipt of
all Required Approvals. The Markets and Reliability Committee may establish projected
charges for estimating purposes only.
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9.3 Distribution of Charge Receipts. All of the monies received as a result
of any charges imposed pursuant to this Agreement and Section 5.6 of Schedule l I of the
Amended Operating Agreement shall be disbursed as provided in Schedules II and 12 of this
Agreement.

9.4 Charges Relating to Interim Capacity Obligations in the ComEd
Zone. Notwithstanding the above provisions of this Article 9, any charges related to the
obligations of Parties serving load in the ComEd Zone during the Interim Period, as those terms
are defined in Schedule 17, shall be determined as set forth in Schedule 17.

ARTICLE 10 - COORDINATED PLANNING AND OPERATION

10.1 Overall Coordination. Each Party shall cooperate with the other Parties
in the coordinated planning and operation of their owned or contracted for Capacity Resources to
obtain a degree of reliability consistent with Applicable Regional Reliability Council and NERC
regional practices. In furtherance of such Cooperation each Party shall:

(a) coordinate its Capacity Resource plans with the other Parties to maintain
reliable service to its own electric customers and those of the other Parties;

(b) cooperate with the members and associate members of MAAC, ECAR,
MAIN, and NERC to ensure the reliability of the region;

(c) make available its Capacity Resources to the other Parties through the
Office of the Interconnection for coordinated operation and to supply the needs of the PJM West
Region in accordance with the Amended Operating Agreement;

(d) provide or arrange for Network Transmission Service or Firm Point-to-
Point Transmission Service for service to the projected load of the Party and include all Capacity
Resources as Network Resources designated pursuant to the PJM Tariff or Points of Receipt for
Firm Point-to-Point Transmission Service;

(e) provide or arrange for sufficient reactive capability and voltage control
facilities to meet Good Utility Practice and to be consistent with the Reliability Principles and
Standards;

(f) implement emergency procedures and take such other coordination actions
as may be necessary in accordance with the directions of the Office of the Interconnection in
times of Emergencies;

(g) maintain or arrange for Black Start Capability for a portion of its Capacity
Resources at least equal to that established from time-to-time by the Office of the
Interconnection; and

(h) meet its obligations under the Amended Operating Agreement.
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10.2 Generator Planned Outage Scheduling. Each Party shall develop or, to
the maximum extent its legal rights will allow, cause to be developed, schedules of planned
outages of its Capacity Resources. Such schedules of planned outages shall be submitted to the
Office of the Interconnection for coordination with the schedules of planned outages of other
Parties and anticipated transmission planned outages.

10.3 Data Submissions. Each Party shall. submit to the Office of the
Interconnection for review, any data and other information necessary for the performance of this
Agreement, including its plans for the addition, modification and removal of Capacity
Resources, its load forecasts, and such other data set forth in Schedule 15.

10.4 Charges for Failures to Comply. An emergency procedure charge, as
set forth in Schedule 12, shall be imposed on any Party that fails to comply with the directions of
the Office of the Interconnection pursuant to any capacity resource plan on file with the Office of
Interconnection under Schedule 6.

10.5 Metering. Each Party shall comply with the metering standards as set
forth in the PJM Manuals.
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ARTICLE 11- SHARED COSTS

11.1 Recording and Audit of Costs.

(a) Any costs related to the performance of this Agreement, including the costs of
the Office of the Interconnection and such other costs that the Members Committee determines
are to be shared by the Parties, shall be documented and recorded in a manner acceptable to the
Parties.

(b) The Members Committee may require an audit of such costs; provided,
however, the cost records shall be available for audit by any Member or State Consumer
Advocate, at the sole expense of such Member or State Consumer Advocate, for 36 months
following the end of the Planning Period in which the costs were incurred.

11.2 Cost Responsibility. The costs determined under Section 11.1(a) shall be
allocated to and recovered from the Parties to this Agreement and other entities pursuant to
Schedule 9-5 of the PJM Tariff.

ARTICLE 12 -- BILLING AND PAYMENT

12.1 Periodic Billing. Each Party shall receive a statement periodically setting
forth (i) any amounts due from or to that Party as a result of any charges imposed pursuant to this
Agreement and (ii) that Party's share of any costs allocated to that Party pursuant to Article 11.
To the extent practical, such statements are to be coordinated with any billings or statements
required pursuant to the Amended Operating Agreement or PJM Tariff.

12.2 Payment. The payment terms and conditions shall be as set forth in the
billing statement and shall, to the extent practicable, be the same as those then in effect under the
PJM Tariff.

12.3 Failure to Pay. If any Party fails to pay its share of the costs allocated
pursuant to Article 11, those unpaid costs shall be allocated to and paid by the other Parties
hereto in proportion to the sum of the Accounted For Obligations of each such Party (calculated
without any reduction for ALM toad credit) for the billing month. The Office of the
Interconnection shall enforce collection of a Party's share of the costs.

ARTICLE 13 - INDEMNIFICATION AND LIMITATION OF LIABILITIES

13.1 Indemnification. (a) Each Party agrees to indemnify and hold harmless
each of the other Parties, its officers, directors, employees or agents for all actions, claims,
demands, costs, damages and liabilities asserted by third parties against the Party seeking
indemnification and arising out of or relating to acts or omissions in connection with this
Agreement of the Party from which indemnification is sought, except (i) to the extent that such
liabilities result from the willful misconduct of the Party seeking indemnification and (ii) that
each Party shall be responsible for all claims of its own employees, agents and servants growing
out of any workmen's compensation law. Nothing herein shall limit a Party's indemnity
obligations under Article 16 of the Amended Operating Agreement.
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(b) The amount of any indemnity payment under this Section 13.1 shall be reduced
(including, without limitation, retroactively) by any insurance proceeds or other amounts actually
recovered by the Party seeking indemnification in respect of the indemnified actions, claims,
demands, costs, damages or liabilities. If any Party shall have received an indemnity payment in
respect of an indemnified action, claim, demand, cost, damage, or liability and shall subsequently
actually receive insurance proceeds or other amounts in respect of such action, claim, demand,
cost, damage, or liability, then such Party shall pay to the Party that made such indemnity
payment the lesser of the amount of such insurance proceeds or other amounts actually received
and retained or the net amount of the indemnity payments actually received previously.

13.2 Limitations on Liability. No Party will be liable to another Party for any
claim for indirect, incidental, special or consequential damage or loss of the other Party
including, but not limited to, loss of profits or revenues, cost of capital or financing, loss of
goodwill and cost of replacement power arising from such Party's carrying out, or failure to carry
out, any obligations contemplated by this Agreement; provided, however, nothing herein shall be
deemed to reduce or limit the obligation of any Party with respect to the claims of persons or
entities not a party to this Agreement.

13.3 Insurance. Each Party shall obtain and maintain in force such insurance
as is required of Load Serving Entities by the states in which it is doing business within the PJM
West Region.

ARTICLE 14 - SUCCESSORS AND ASSIGNS

14.1 Binding Rights and Obligations. The rights and obligations created by
this Agreement and all Schedules and supplements thereto shall inure to and bind the successors
and assigns of the Parties; provided, however, no Party may assign its rights or obligations under
this Agreement without the written consent of the Members Committee unless the assignee
concurrently becomes the Load Serving Entity with regard to the end-users previously served by
the assignor.

14.2 Consequences of Assignment. Upon the assignment of all of its rights
and obligations hereunder to a successor consistent with the provisions of Section 14.1, the
assignor shall be deemed to have withdrawn from this Agreement.

ARTICLE 15 -- NOTICE

Except as otherwise expressly provided herein, any notice required hereunder
shall be in writing and shall be sent: ovemight courier, hand delivery, telecopy or other reliable
electronic means to the representative on the Members Committee of such Party at the address
for such Party previously provided by such Party to the other Parties. Any notice shall be
deemed to have been given (i) upon delivery if given by ovemight courier, hand delivery or
certified mail or (ii) upon confirmation if given by facsimile or other reliable electronic means.
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ARTICLE 16 -- REPRESENTATIONS AND WARRANTIES

16.1 Representations and Warranties at Date an Entity Becomes a Party.
Each Party represents and warrants to the other Parties that, as of the date it becomes a Party:

(a) the Party is duly organized, validly existing and in good standing under
the laws of the jurisdiction where organized;

(b) the execution and delivery by the Party of this Agreement and the
performance of its obligations hereunder have been duly and validly authorized by all requisite
action on the part of the Party and do not conflict with any applicable law or with any other
agreement binding upon the Party. The Agreement has been duly executed and delivered by the
Party, and this Agreement constitutes the legal, valid and binding obligation of the Party
enforceable against it in accordance with its terms except insofar as the enforceability thereof
may be limited by applicable bankruptcy, insolvency, reorganization, fraudulent conveyance,
moratorium or other similar laws affecting the enforcement of creditor's rights generally and by
general principles of equity regardless of whether such principles are considered in a proceeding
at law or in equity; and

(c) there are no actions at law, suits in equity, proceedings or claims pending
or, to the knowledge of the Party, threatened against the Party before or by any federal, state,
foreign or local court, tribunal or govemmental agency or authority that might materially delay,
prevent or hinder the performance by the Party of its obligations hereunder.

16.2 Continuing Representations and Warranties. Each Party represents
and warrants to the other Parties that throughout the term of this Agreement:

(a) the Party is a Load Serving Entity;

(b) the Party satisfies the requirements of Schedule 2;

(c) the Party is in compliance with the Reliability Principles and Standards;

(d) the Party is a signatory, or its principals are signatories, to the agreements
set forth in Schedule 3;

(e) the Party is in good standing in the jurisdiction where incorporated; and

(f) the Party will endeavor in good faith to obtain any corporate or regulatory
authority necessary to allow the Party to fulfill its obligations hereunder.

ARTICLE 17 -- OTHER MATTERS

17.1 Relationship of the Parties. This Agreement shall not be interpreted or
construed to create any association, joint venture, or partnership between or among the Parties or
to impose any partnership obligation or partnership liability upon any Party.
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17.2 Governing Law. This Agreement shall be interpreted, construed and
governed by the laws of the State of Delaware.
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17.3 Severability. Each provision of this Agreement shall be considered
severable and if for any reason any provision is determined by a court or regulatory authority of
competent jurisdiction to be invalid, void or unenforceable, the remaining provisions of this
Agreement shall continue in full force and effect and shall in no way be affected, impaired or
invalidated, and such invalid, void or unenforceable provision shall be replaced with valid and
enforceable provision or provisions which otherwise give effect to the original intent of the
invalid, void or unenforceable provision.

17.4 Amendment. This Agreement may be amended only by action of the
PJM Board. Notwithstanding the foregoing, an applicant eligible to become a Party in
accordance with the procedures set forth in Schedule 1 shall become a Party by executing a
counterpart of this Agreement without the need for execution of such counterpart by any other
Party. The Office of the Interconnection shall file with FERC any amendment to this Agreement
approved by the PJM Board.

17.5 Headings. The article and section headings used in this Agreement are
for convenience only and shall not affect the constmction or interpretation of any of the
provisions of this Agreement.

17.6 Confidentiality. (a) No Party shall have a right hereunder to receive or
review any documents, data or other information of another Party, including documents, data or
other information provided to the Office of the Interconnection, to the extent such documents,
data or information have been designated as confidential pursuant to the procedures adopted by
the Office of the Interconnection or to the extent that they have been designated as confidential
by another Party; provided, however, a Party may receive and review any composite documents,
data and other information that may be developed based on such confidential documents, data or
information if the composite document does not disclose any individual Party's confidential data
or information.

(b) Notwithstanding anything in this Section to the contrary, if a Party is
required by applicable laws, or in the course of administrative orjudicial proceedings, to disclose
information that is otherwise required to be maintained in confidence pursuant to this Section,
that Party may make disclosure of such information; provided, however, that as soon as the Party
leams of the disclosure requirement and prior to making disclosure, that Party shall notify the
affected Party or Parties of the requirement and the terms thereof and the affected Party or
Parties may direct, at their sole discretion and cost, any challenge to or defense against the
disclosure requirement and the Party shall cooperate with such affected Parties to the maximum
extent practicable to minimize the disclosure of the information consistent with applicable law.
Each Party shall cooperate with the affected Parties to obtain proprietary or confidential
treatment of such information by the person to whom such information is disclosed prior to any
such disclosure.

(c) Any contract with a contractor retained to provide technical support or to
otherwise assist with the administration of this Agreement shall impose on that contractor a
contractual duty of confidentiality that is consistent with this Section.
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17.7 Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be an original but all of which together will constitute one
instrument, binding upon all parties hereto, notwithstanding that all of such parties may not have
executed the same counterpart.

17.8 No Implied Waivers. The failure of a Party to insist upon or enforce
strict performance of any of the provisions of this Agreement shall not be construed as a waiver
or relinquishment to any extent of such Party's right to assert or rely upon any such provisions,
rights and remedies in that or any other instance; rather, the same shall be and remain in full
force and effect.

17.9 No Third Party Beneficiaries. This Agreement is intended to be solely
for the benefit of the Parties and their respective successors and permitted assigns and is not
intended to and shall not confer any rights or benefits on any third party not a signatory hereto.

17.10 Dispute Resolution. Except as otherwise specifically provided in the
Amended Operating Agreement, disputes arising under this Agreement shall be subject to the
dispute resolution provisions of the Amended Operating Agreement.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed
by their duly authorized representatives.

[Signatures]
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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RICHMOND, MAY 17,2006

CO1vIMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION CASE NO. PUE-2006-00001

Ex Parte: In the matter conceming whether
there is a sufficient degree of competition such
that the elimination of default service will not
be conttzry to the public interest

FINAL ORDER ^.^
^

Section 56-585 E of the Virginia Electric Utility Restruchtring Act, Chapter 23 (§ 56-576

et seg.) of Title 56 of the Code of Virginia ("Restructuring Act"), directs the State Corporation

Comrnission ("Commission") to determine annually, on or before July i st, after notice and

opportunity for hearing, whether there is a sufficient degree of competition such that the

elimination of default service for particular customers, particular classes of customers, or

particular gaographic areas of the Commonwealth will not be contrary to the public interest:

This section further directs the Commission to report its findings and reconunendations

concerning modification or termination of default service to the General Assembly and to the

Commission on Electric Utility Restructuring ("CEUR"), no later than December Ist, annually.

On January 10, 2006, the Commission established an investigation to determine if there is

a sufficient degree of competition to permit the elimination or modification of default service at

this time. The Commission directed that notice of the investigation be given to the public and

that interested persons be given an opportunity to comment or request a hearing on the matter_

Interested persons were to file any convnents, requests for hearing, and notices of participation

as a respondent on or before March 24, 2006. The Staff was to investigate and to file a report
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with the Cotnmission presenting its findings and recommendations, and responding to any

comments filed by interested persons in this matter, on or before April 28, 2006.

Appalachian Power Company d/b/a Ametican Electric Power ("APCO"); Constellation

NewEnergy, Inc. ("Constellation"); Division of Consumer Counsel, Office of the Attomey

General ("Consumer Counsel"); and Virginia Electric and Power Company ("Dominion Virginia

Power") filed comments addressing whether there is a sufficient degree of competition and

whether default service should be modified or terminated. Old Dominion Electric Cooperative,

VMI/VACo APCo Steering Committee, and the Virginia electric cooperatives' filed notices of

participation, but no additional comments or request for hearing.

On April 28, 2006, the Staff filed its Report. The Staff'Report includes excerpts from the

connnents filed. The StaffReport indicates that none of the comments assert that a sufficient

level of competition exists such that the elimination of default service will not be contrary to the

public interest According to the Staff Report, all comments appear to advise against the

elimination of or changes to default service at this time_

The Staff Report contains four findings. First, as of April 24, 2006, 1,406 of over three

million eligible customers have chosen a competitive supplier. At this time last year, 1,683

customers were receiving service from a competitive supplier. Second, all of these customers are

in Dominion Virginia Power's service territory and 1,386 are residential customers that have

chosen a premium "environmentally-friendly" supply service. The remaining 20 customers hold

small non-residential accounts- Third, there are twelve licensed competitive service suppliers,

' Collectively, A & N Electric Cooperative, BARC Electric Cooperative, Ceotral Virginia Electric Cooperative,
Community Electric Cooperative, Craig-Botetourt Electric Cooperative, Mecklenburg Electric Cooperative,
Northern Neck Electric Cooperative, Northern Vvginia Electric Cooperative, Prince George Electric Cooperative,
Rappahannock Electric Cooperative, Shenandoah Valley Electric Cooperative, Southside Electric Cooperative, and
the Virginia, Maryland & Delaware Association of Electric Cooperntives.
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I six of which are registered with incumbent utilities. The Staff is unaware of any current

competitive offers that are being actively marketed to customers. Finally, there have been no

developments with respect to competitive retail activity which should effect the Commission's

Order in Case No. PUE-2002-00645 that incumbent utilities should provide default services to

all retail customers requiring such service within their respective territories under the rates,

temi.s, and conditions of capped rate electricity supply service.

hi conclusion, the Staff Report recommends that the Commission find and report to the

General Assembly and the CEUR in the Commission's 2006 annual report on the status of

competition in Virginia that there is not a sufficient degree of competition such that the

elimination of default service for particular customers, particular classes of customers or

particular geographic areas of the Commonwealth will not be contrary to the public interest.

NOW THE COMMISSION, upon consideration of the conunents filed and the Staff

Report, the Commission will adopt the findings and recommendations in the Staff Report. We

find that there is not a sufficient degree of competition such that the elimination of default

service for particular customers, particular classes of customers or particular geographic areas of

the Commonwealth will not be contrary to the public interest. We find that, in fact, there is no

effective competition for retail electric service in the Commonwealth. We find that default

service should not be eliminated or otherwise modified at the current time.

Accordingly, IT IS ORDERED THAT:

(1) The Conunission's findings and recommendations shall be reported to the General

Assembly and the CEUR in the Commission's 2006 annual report on the status of competition in

Virginia.
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(2) There being nothing further to come before the Commission in this proceeding,

this case shall be removed from the docket and the papers transferred to the file for ended causes.

AN ATI'ESTED COPY hereof shall be sent by the Clerk of the Commission to:

Anthony Gambardella, Esquire, Woods Rogers P.L.C., 823 East Main Street, Suite 1200,

Richmond, Virginia 23219; Howard W. Dobbins, Esquire, and Robert D. Perrow, Esquire,

Williams Mullen, P.O. Box 1320, Richmond, Virginia 23210; Karen L. Bell, Esquire, Dominion

Resources, Inc., P.O. Box 26532, Richmond, Virginia 23261; Katherine T. Smith, Esquire,

LeClair Ryan, P.C., Riverfront Plaza, East Tower, 951 East Byrd Street, Richmond, Virginia

23219; R. L. Terpenny, Town Manager, Town of Christiansburg, 100 East Main Street,

Christiansburg, Virginia 24073; Martha A. Duggan, Reliant Energy Wholesale Group,

3102 North 6th Street, Arlington, Virginia 22201; D. Mathias Roussy, Jr., Assistant Attorney

General, Division of Consumer Counsel, Office of Attoiney General, 900 East Main Street, 2nd

Floor, Richmond, Virginia 23219; and the Commission's Office of General Counsel and Division

of Energy Regulation.
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ROBINSON
&McELWEE

PLLC

HAND DELIVERY

Mrs. Sandra Squire
Executive Secretary
West Virginia Public Service Commission
201 Brooks Street
Charleston, WV 25301

ORIGINAL

May 1, 2006

Re: Appalachian Power Company
Case No. 06-0033-E-CN
(Certificate for IGCC Plant)

W ILLIAM C. PORTH
ATTORNEY AT LAW

P.O. BOX 1791
CHARLESTON, WV 25326

DIltECI'D1AL: (304)347.8340
IrMA(L ^p®remlaw.oam

Dear Mrs. Squire:

I enclose herewith for filing on behalf of Appalachian Power Company in the above-
referenced proceeding the original and twelve (12) copies of additional information of the sort
desired byparties participating in this case. The purpose of the additional infoimation is to provide
further particulars about the project for which a certificate is sought to assist the Commission and
the parties in their evaluation and assessment of Appalachian's application.

Very tnay yours,

rx,^

William C. Porth
(W.Va. State Bar #2943)

Counsel for Appalachian Power C.ompany

WCP:tlw
Enclosure
cc: Leslie J. Anderson (w/enclosure)

Billy Jack Gregg, Esquire (w/enclosure)
Susan J. Riggs, Esquire (w/enclosure)
Vincent Trivelli, Esquire (w/enclosure)
Derrick Price Williamson, Esquire (w/enclosure)

R01303321
PHONB: (304) 344-5800 FAX: (304)344A566 WEBSITE: www.ramlaw.com

400 FIFTH THIRD CENTER • 700 VIRGINIA STREE:T, EAST • CHARLESTON, WV 25301
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PUBLIC SERVICE COMMISSION
OF VVEST VIRGINIA
CHARLESTON

CASE NO. 06-0033-E-CN

APPAI.ACHIAN POWER COMPANY, d/b/a
AMERICAN ELECTRIC POWER

Application for a Certificate of Public Convenience
and Necessity to Construct a 600 MW Integrated
Gasification Combined Cycle Generating Station
in Mason County.

CERTIHICATE OF SERVICE

The undersigned, William C. Porth, counsel for Appalachian Power Company, hereby certifies

that he has served the enclosed additional infonnation upon the par[ies to this proceeding by m2iling or

hand-delivering true copies thereof on the 1" day of May, 2006, addressed to the following counsel:

Leslie J. Anderson, Esquire
Public Service Commission
201 Brooks Street
Charleston, West Virginia 25301

Billy Jack Gregg, Esquire
David A. Sade, Esquire
Consumer Advocate Division
700 Union Building
723 Kanawha Blvd., East
Charleston, WV 25301

Susan J. Riggs, Esquire
Spilman Thomas & Battle, PLLC

.300 Kanawha Blvd., East
P.O. Box 273
Charleston, WV 25321-0273

Vincent Trivelli, Esquire
The Calwell Practice, PLLC
178 Chancery Row
Morgantown, WV 26501

Derrick Price Williamson, Esquire
Adam L: BenshoM Esquire
McNees Wallace & Nurick LLC
100 Pine Street
P.O. Box 1166
Harrisburg, PA 17108-1166

R0130332.7

William C. Por[h (WV State Bar ID No. 2943)
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INTRODUCTION m
"unr

In Appalachian Power Company's (APCo or Company) January 11, 2006 Applicati n faY a
Certificate of Public Convenience and Necessity to construct an IGCC plant, the Company
indicated that, absent capacity additions, the AEP-East Zone is anticipated to be capacity
deficient before the end of the decade. On a stand-alone basis, APCo is presently capacity deficit
with a generating capacity of approximately 6,400 MWs and a current peak requirement of
approximately 7,500 MWs. The relative relationship of APCo's deficit position and those of the
other companies in the AEP-East Zone indicate that APCo will continue to be in a deficit
position in the AEP-East Pool without ownership of additional generating capacity additions.
Accordingly, the operating companies of the AEP system, including APCo, will be required to
add new generating capacity to meet their continuing obligations to provide reliable service to
their current and fuhue customers.

1. RESOURCE PLANNING

See Attachment 1, for the most recent prior AEP Integrated Resource Plan (Spring 2005 IRP)
and Attachment 2, for the current preliminary AEP Integrated Resource Plan (Spring 2006 IRP).
Both Attaclunents I and 2 contain demand forecast and projected capacity additions and capacity
retirements/re-rating of existing generating facilities for the AEP-East Zone and APCo through
2020. As shown therein, APCo is capacity deficit and the AEP-East Zone is anticipated to be
capacity deficit before the end of the decade.

On October 1, 2004, AEP transferred functional control of its transmission facilities, including
the transmission facilities owned by APCo, to PJM. The PJM Reliability Assurance Agreement
defines the requirements for establishing and measuring capacity adequacy and reliability. Each
Load Serving Entity (LSE) in PJM is required to acquire an amount of capacity resources
determined by PJM based on several factors, including PJM's histalled Reserve Margin (IRM)
requirement based on the amount of resources needed to maintain a loss-of-load expectation of
one day in ten years, load diversity among the LSEs, and PJM and LSE equivalent forced outage
rates. At this time, AEP anticipates that its long-term installed planning reserve margin
requirement will be in the order of 13%.

Attachment 3, identifies all AEP-East Zone capacity resources as of January 2006. Information
ooncerning summer/winter capability (MW), fuel type, heat rate, equivalent availability factors,
capacity resource owner and planned long-term purchases. In addition to the information
provided in Attachment 3, load duration curves for the AEP-East Zone and for APCo, based on
actual 2005:intemal load and projected 2010 internal load, are provided as Attachment 4.

As part of the IRP process, AEP uses screening analyses to determine the cost and benefits of
projected capacity additions. Based on projections of capability, heat rates, capital costs,
variable and fixed O&M, availability and outage rates for each supply-side resource option, the
analyses assist in determining an appropriate mix of additional base load, intermediate load

Page 1 of 16

r^

U

00370



and/or peaking capacity required to meet projected changes in customer load. Attachment 5
provides a projected Sources and Uses of Energy Statement, for the AEP-East Zone.

Attachment 6 provides a comparison of recent AEP, PJM and ECAR load forecasts.

IL BASE LOAD CAPACITY ADDITION ALTERNATIVES

Before deciding on the proposed IGCC plant, various capacity addition alternatives were
considered, to meet growing electricity demand and to replace retiring generation capacity.

Coal-based technologies include pulverized coal (PC) combustion designs, circulating fluidized
bed combustion (CFB) combustion designs, and integrated gasification combined-cycle (IGCC)
designs. PC and CFB systems are options already in widespread use. In addition, natural gas
combined cycle (NGCC) plants, which require the least up-front capital but are vulnerable to gas
price and supply volatility, were also considered.

Nuclear and renewable options were rejected early in the process. Although new reactor designs
and ongoing improvements in safety systems make nuclear power an increasingly viable option
as an emission-free power source, concerns about public acceptance, waste storage, capital costs,
and long lead times for approval and construction rendered a nuclear plant unsuitable for meeting
the need at issue.

Renewable energy,'especially, wind and biomass, distributed resources and energy storage were
rejected because they lacked the potential to provide the amount of power required to meet the
growing need for base load capacity.

PC Technology
In a PC plant, the coal is ground into fine particles that are blown into a furnace where
combustion takes place. Major byproducts of combustion include sulfur dioxide, nitrogen oxide,
carbon dioxide, and ash, as well as various forms of elements in the coal ash, including mercury.
Several of the combustion byproducts must be removed fiorn the system before the flue gas
leaves the stack to ensure compliance under enviromnental air regulations and programs.

The steam cycle for the pulverized coal-fired units, which determines the efficiency of the
generating unit, falls into one of two categories, subcritical and supercritical. Subcritical main
steam conditions are typically 2,400 psig/1,000°F, with a single reheat to 1,000°F, while
supercritical steam cycles typically operate at main steam pressures of 3,600 psig or higher, with
1,050-1,150°F main steam and reheat steam temperatures.

The selection between supercritical and subcritical design is dependent on site-specific factors
including fuel cost, emission control requirements, capital cost, load factor, and expected
reliability and availability.
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The major advantage of a PC unit is the reliability factor. This is proven technology. Another
advantage is that a PC plant has historically been the least cost option for new baseload coal
plants.

The major disadvantage is the expected high incremental cost to add the equipment necessary to
capture carbon dioxide. Another disadvantage is the inability to bum a wide variety of fuels.

CFB Tcchnology
A CFB plant is similar to a PC plant except that the coal is crushed rather than putverized, and
the coal is combusted in a reacfion ahamber rather than the furnace of a PC boiler. CFB boilers
are capable of burning a wide range of fuels, including bituminous and sub-bituminous coal, coal
waste, lignite, petroleum coke, a variety of waste fuels and biomass that cannot be
accommodated by PC designs. Because of this technology's niajor advantage - its inherent fuel
flexibility - units are sometimes designed to use several fuels. Coal is combusted in a hot bed of
sorbent particles that are maintained in motion (fluidized) by combustion air that is blown in
from below through a series of nozzles. More than 95 percent of the solids consist of sorbents
capable of capturing the sulfur released during the combustion of coal and inert coal ash. The
coal, and coal char constitute less than five percent of the bed solids. Combustion in CFB boilers
occurs at lower temperatures than pulverized coal-fired boilers. The energy conversion
effrciency of CFB plants tends to be slightly lower than that of pulverized coal-fired counterparts
of the same size and steam conditions because of higher excess air and auxiliary power
requirements. The larger drop in pressure across the furnace requires more auxiliary power to
drive fans. Counterbalancing these disadvantages, however, is the fact that CFB boilers
capitalize on the unique characteristics of fluidization to control the combustion process,
minimize NOx formation, and capture SOz during combustion.

CFB combustion technology inherently produces less NOx due to the lower operating
temperature. Selective Non-Catalytic Reduction (SNCR) can be used to remove additional NOx
to comply with emission regulations. SOZ is captured during the combustion process by
limestone being fed into the bed of hot particles that are fluidized by the combustion air blown in
from below. The limestone is converted into free lime, which reacts with the SO2. However, the
limestone sorbent usage of CFB units is higher than that of conventional wet limestone Flue-Gas
Desulfurization (FGD) systems. Often, a downstream polishing scrubber is installed to reduce
the amount of limestone sorbent in the CFB boiler.

CFB technology is an excellent choice for niche and low-rank fuels, including petroleum coke
and lignite. The size of the CFB boiler is less sensitive to ash characteristics than a PC boiler.
The ash byproducts from a CFB are dry, making them easier to handle and landfill than the
sludge from a FGD on a PC boiler.

Other disadvantages include slightly lower plant efficiency, primarily due to the higher auxiliary
load requin:inents, higher quantities of ash generated, limited experience with larger-size boilers,
and limited potential for future retrofit of carbon capture systems.
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NGCC Technology
A NOCC plant combines a steam cycle and a gas cycle to produce electricity. Natural gas (or
another gaseous or liquid fuel) is supplied to a combustion turbine, where combustion occurs at
temperatures well in excess of 2000°F. The hot.gases then expand through a turbine that drives
compressors and a generator. The hot gases (-1,100°F) from a combustion turbine exhaust pass
through a heat recovery steam generator, where they are cooled to about 250`F and produce
steam as a result. The steam drives a turbine generator that produces about one-third of the
power, with the combustion turbine producing the other two-thirds.

The main features of the NGCC plant are high reliability, lower capital costs, excellent operating
efficiency, low emission levels, and shorter construction period than coal-based plants. In the
past 8-10 years, NOCC plants were the most widely selected to meet new intermediate and
baseload needs due to these features and very favorable natural gas prices. However, as gas
prices have risen the cost of electricity from NGCC plants has been very high, and they have
generally not been economical to operate, so attention has been re-directed to coal-fired
altenurtives for baseload generation.

)

IGCC Technology
The IGCC process employs a gasifier in which coal is partially combusted with oxygen and
steam to form what is commonly called "syngas" - primarily a combination of carbon dioxide,
carbon monoxide, water vapor, and hydrogen. The sulfur in the fuel forms hydrogen sulfide in
the gasifier, and the ash is converted to a glassy slag. The syngas is then cleaned to remove the
particulate and sulfur compounds. Mercury can also be removed in a bed of activated carbon.
The syngas then is fired in a gas turbine generator to generate electricity. The hot exhaust from
the gas turbine passes to a heat recovery steam generator (IIRSG), where it produces steam that
drives the steam turbine generator. Electric power is produced from both the gas and steam
turbine generators.

Among the three major types of gasifier systems used today, entrained-flow gasifiers have been
selected for the majority of IGCC project applications. Gasifiers of this design operate at
temperatures above the slagging temperature of the fuel, and as a result, the formation of tars is
avoided. 'fhe GE and ConocoPhillips IGCC systems feed coal into the gasifier via coal-water
slurry system. The Shell IGCC system feeds the coal into the gasifier using dry lock hoppers.
The slurry feed system is more conducive to feeding low-moisture bituminous coals. The dry
feed system is more conducive to high moisture coals such as lignite. A major advantage of the
high-temperature entrained-flow gasifiers is that they avoid tar formation and its related
problems. The high reaction rate also allows single gasifiers to be built with large gas outputs
that are of sufficient size to fuel large commercial gas turbines.

The high pressure and chemical characteristics of IGCC technology result in a more compact
design than other coal-based technologies. IGCC technology can bum many coals and other
fuels that would not be as well suited for PC and CFB plants. IGCC plants produce lower
quantities of byproducts and the byproducts have an excellent market potential, especially for the
sulfur that is removed from the process. The IGCC technology offers the potential for future
retrofit of carbon capture systems at a lower capital cost and higher efficiency than conventional
coal-fired technologies. AEP believes this technology will be capable of achieving increasingly
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greater environmental benefits while capitalizing on the relatively low and stable fuel costs
associated with coal.

The major disadvantage of IGCC is higher initial capitat costs compared to competing
technologies.

Carbon Capture Impact on Generation
While mandatory reductions in COZ eniissions do not currently exist in the US, there is growing
international and domestic pressure to reduce greenhouse gas emissions. Since a new power
pl.ant is expected to operate for 30 to 50 years or more, it is appropriate to consider what impact
potential regulations could have on the cost and operation of a plant using a given technology.
Therefore, the impact of retrofitting a system to capture COZ from a power plant is an important
consideration when evaluating technology options for new coal-fired plants. Reducing COZ
emissions from a fossil-fuel technology can be accomplished in three ways: reducing the carbon
content of the fuel, removing the carbon dioxide from the flue gas, or increasing generating
efficiency.

Reducing the carbon content of fuel can be accomplished by either switching from coal to
natural gas (since natural gas has approximately 20 percent less carbon than coal, and
correspondingly greater hydrogen content), or by removing the carbon from the fuel before it is
combusted, as would be the case for COZ removal in an IGCC system.

Removing the COZ from the flue gas in a PC plant is a very expensive process. Currently, the
most likely technology to be used to "scrub" the COZ from the flue gas would be by using a
monoethanolamine (MEA) or methyidietbanolamine (MDEA) absorption process. This process
has a very high capital cost and a very high efficiency penalty of more than 30 percent.
Increasing the generating efficiency of a PC plant has its practical limitations. Efficiency
improvements will not result in significant CO2 emission reductions.

According to studies perfonned by the Electric Power Research Institute, IGCC plants can be
retrofitted with carbon capture technology for one-third the cost of PC plants and with la lower
efficiency penalty (20 to 25 percent - reduction in net electrical output). This is because the
carbon is removed from the syngas at a high pressure and high concentrations, both of which
have a significant impact on the capital and operating cost.

Carbon Sequestration Feasibi[ity Update
Battelle has been funded by the U.S. Department of Energy and other sponsors, including AEP,
to investigate the feasibility of conducting a meaningful scale test for geologic sequestration in
the Ohio River Valley Region.

The drilling of the 9,190 foot deep test well has been completed at Mountaineer Plant, and
considerable data has been taken and tests conducted to characterize the geologic formations
peneti•ated by the test well. That data is now being used to model the diffusion of carbon dioxide
in the geological fornu3tions. Draft National Environmental Policy Act (NEPA) documents are
being prepared, since part of the program is to determine how such a well would be permitted.
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In addition, feasibility studies are underway for a slip-stream system to remove up to 50 tons per
day of carbon dioxide from the Mountaineer plant and inject that small amount into strategic
formations in the experimental well. Studies to date indicate that carbon sequestration would be
possible at the Mountaineer site. However if it is not possible directly at the site, preliminary
studies by geologists indicate that there is a high likelihood that adequate geological sinks for
carbon dioxide can be found within a reasonable distance of the Mountaineer Plant site.

III. THE PROPOSED FACILITY

The proposed power plant will be a nominal 629 MW generating station, designed for potential
fuhve expansion to add a second 629 MW generating unit. The syngas from the gasifier will
fuel two 232 MW (nominal) combustion turbine generators (CTG), each feeding exhaust gases to
its respective heat recovery steam generator (HRSG). Steam from the two HRSGs, along with
steam generated in the gasification process, is fed to one 300 MW (nominal) steam turbine
generator.

Other site features will include a coal storage and riverfront barge unloading areas, a flare stack
for the controlled combustion of excess syngas during start-up and shutdown phases of
operation, a switchyard upgrade, and buildings housing administrative offices, control room, and
maintenance and warehouse functions. The site will use the existing Mountaineer landfill for
solid waste disposal. Byproducts of the IGCC process are primarily slag produced from
gasification of the coal and sulfur removed from the syngas. Both products are expected to be
marketable, which will reduce the landfill capacity needed by the facility.

Nominal Unit Characteristics

• Plant net MW: 629 MW

• Net unit heat rate: 8890 btu/kwh

• Availability factor: 0.85

• Annual generation: 7446 hours

Coal will be transported to the plant by barge; and unloaded at the barge dock using a hydraulic
equilibrated crane, with a conveyor system to move the coal from the barge dock to a coal
storage area. A second conveyor system will move the coal from reclaim and blending areas to
the mills. Coal crushers and grinding mills will prepare the coal for mixing into a slurry for
feeding to the gasifier.

The facility will incorporate advanced water intake technology consisting of two offshore
cylindrical wedgewire screens for use of water from the Ohio River. These screens will be at a
depth of 20 feet below normal pool, and approximately 185 feet out fron ► the riverbank. A
pumphouse with two circulating water pumps will transport water to the plant for steam
condenser cooling and other processes. The plant will utilize closed-cycle cooling with a
mechanical draft cooling tower located on the east side of the plant site.
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Major Equipment

The facility's major process equipment and systems include:

• Air Separation Units (ASUs)

• Slurry preparation system

• Gasifiers

• Radiant syngas coolers

• Syngas scrubbing

• Gray and black water handling system

• Low temperature gas cooling system

• Acid Gas Removal (AGR) system

• Sulfur recovery and tail gas treatment system

• Two CTG sets, each consisting of a hydrogen-cooled generator with excitation
system, controls, neutral grounding equipment, and other auxiliaries required for a
fully operational unit, the CTG units being designed to use syngas and natural gas as
fuel

• Two three-pressure, reheat, horizontal-gas-flow, natural circulation HRSGs, each
with exhaust stack

f

• One STG set consisting of a dual adnrission, reheat steam turbine and a hydrogen-
cooled generator with an excitation system, controls, neutcal grounding equipment,
and other auxiliaries required for a fully operational unit

• A microprocessor-based control system for gasification, combined cycle and balance-
of-plant (BOP) control, data acquisition, and data analysis

• A steam surface condenser and mechanical draft cooling tower to condense the
turbine exhaust steam

• A cascading steam bypass system

Support System Equipment

The following system will support the proposed plant:

• Raw water clarifier

• Raw water solids dewatering system

• Closed Cooling Water system for auxiliary equipment

• Auxiliary boiler sized to maintain STG steam seals with CTGs out of service

• HRSG blowdown system
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• Demineralizer system

• Oxygen scavenger and corrosion inhibitor feed systems for condensate conditioning
and phosphate feed systems for feedwater conditioning

•. Gasifier makeup tank (RO product water tank)

• Demineralized water storage tank

• pH control system, corrosion and deposit inhibitor, and circulating water chlorinating
injection systems for circulating water chemistry control

• Sanitary waste collection system

• Filtered water storage tank

• Acid, corrosion inhibitor, and sodium hypochlorite injection systems for circulating
water chemistry control

• Natural gas and syngas fuel system for the CTGs

• Extraction air cooling system

• Heating, ventilating, and air-conditioning (I-IVAC) systems

• Fire protection system with electric-motor-driven fire pump, diesel-engine-driven fire
pump, and jockey pmnp

• Domestic (potable) water system

• histnunent air system

• Wastewater collection, treatment, recycle, and discharge system

• Stormwater collection and discharge system

• CEMS (Continuous Emission Monitoring System)

• Electric power distribution system, including control and instrumentation

Public Safety Equipment
There will be no public access to the proposed IGCC facility. Secure fencing will be installed
around the coal yard, electrical substation and IGCC station, and guard stations. All OSHA
safety measures will be taken to ensure worker safety during construction and operation of the
facility. A station fire protection system will be implemented in addition to monitoring, control,
and metering systems.

Pictorial Sketches
Artists renderings of the proposed generation station have been included as Attachments 7 and S.

Flare System
There is one flare system designed to handle the relief load for both gasification trains. The
blocked outlet case for the syngas to each combustion turbine generator is expected to set the
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design parameters. The flare is designed as an elevated unit with a ground level radiant limit of
1;500 Btulhr/flZ maximum.

The flare header system may contain liquids; therefore, the flare header will be gravity-drained
to the flare knockout drum, and liquids return pumps will be provided. The flare stack is
approximately 200 feet from grade to flare tip with a flare tip diameter of 42 inches.

Plans For Construetion
The most recent IRP for the AEP System indicates that APCo is projected to add additional
generating capacity totaling 803 MW as carly as the summer of 2010. At present, these
projected additions include capacity from one (1) NGCC and four (4) combustion turbines. The
IRP further indicates the addition by APCo of a base load IGCC plant of 612 MW by the
summer of 2013. Based on a 2013 commercial operating date for the IGCC, construction would
need to commence three years earlier, or around 2010.

While the recent IRP supports an IGCC plant for APCo by 2013, the actual date for commercial
operation of an APCo facility may occur sooner or later depending on changes in load and/or
other circumstances which at this time are unknown.

Land Area Requirements
The proposed project will be located adjacent to the existing Mountaineer Plant. The area
between the existing power plant and the coal storage area will be utilized for the construction of
the IGCC units. This land area is bordered on the north by an existing coal storage area, to the
west by an existing coal conveyor and railroad, to the east by a rail spur and the Ohio River, and
to the south by the existing APCo power plant. Total required land area for new equipment is
approximately 60 to 70 acres, with approximately one-half of the area preserved for a potential
second IGCC unit.

Spare Gas frer/ExpectedAvailabili[y
Based on preliminary information APCo has concluded a spare gasifier is not cost-justified. The
availability factor for the plant is expected to be 84% without a spare and 93% with a spare.
More information regarding availability will come through the Reliability, Availability and
Maintainability (RAM) process to be conducted as part of the Front End Engineering and Design
(FEED). The bulk of the FEED work is expected to be completed by the fourth quarter of 2006.

Performance Guarantees and Warranties
Under the agreement with AEP's technology provider, the following performance guarantees
have been established:

• Net Dependable Capacity
• Corrected Net Heat Rate
• Reliability Run
• Plant Emissions
• Minimum "Iundown
• Noise
• Ramp Rate
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Under the agreement with AEP's technology provider, the following warr•anties have been
established:

• All equipment, materials and supplies to be new, of good quality, free from defects in
material, workmanship or title for 12 months. First of a kind items shall be warranted
for 24 months.

Under the agreement with AEP's technology provider, the following price guarantee has been
established:

- The Engineering, Procurement and Construction will be pursuant to a lump-sum, turn
key contract. At the completion of FEED the fixed cost of the contract will be agreed
upon by the parties. Only the costs of Owner directed changes, Owner impacts or
Excusable Delay (Force Majeure) of a material nature will be additional.

Interconnection Considerations .
AEP has now completed the Feasibility and System hnpact Studies (the first and second steps in
the generation interconnection process) for the Mountaineer site and AEP has contracted with the
PJM for the execution of the Facilities Study (the third step in the PJM generation
interaonnection process). AEP is forecasting a completion date of October 1, 2006 for the
Facilities Study. Attachment 9 is the letter confinning the completion of the PJM Genemtor
Interconnection System Impact Study.

PJM Transmission is collaborating with AEP Transmission in the design and engineering of the
transmission infrastructure required to interconnect the IGCC unit. The transmission
infrastructure is expected to be sited within the plant property thereby minimizing the need for
new high voltage transmission construction and network upgrades.

IV. SITE SELECTION CRITERIA

Mountaineer, Apple Grove, and Buffalo North sites were evaluated, analyzed and compared
using the site selection criteria developed. Table 1.0 below provides a list of the 25 site
evaluation criteria. Numerical ratings were then derived based on the 25 siting criteria and
weighting factors. Total weighted scores were calculated for each site and then combined with
qualitative evaluations of the advantages and disadvantages of each site. Based on that analysis,
Mountaineer emerged as the prefen-ed APCo site and Apple Grove as the altemate.

TABLE 1.0
AEP SITE EVALUATION CRITERIA

Item No. Description of Characteristic

I Plant Site Topography and Size

2 Expandability for Future Units

3 Distance from Potential So6d Waste Disposal Area

4 Distance from Railroad / Barge Delivery
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5 Alternate Coal Tmnsportation

6 Flood Potential

7 Distance from Transmission Connection Point

8 Transmission System Stability

9 Feasibility of 2 Unit Transmission Plan

10 Distance from Adequate Source of Cooling Water

11 . Distance to Natural Gas Supply

12 Adequacy of Cooling Water Source

13 Class I Areas

14 Designated Parks and Preserves

15 Existing Land Use on the Site

16 Existing Residences on the Site

17 Nearby Existing Land Use

18 Dispersion Conditions

19 Existing Air Quality

20 Air Quality Non-Attainment Areas

21 Wetlands Impact Potential

22 Other Natural Habitats Lnpact Potential

23 Documented Occurrence of Threatened and Endangered Species

24 Constructability

25 Coal Supply Conditions

V. ENVIRONMENTAL DATA

Einissfon Control
Air emissions from the proposed IGCC plant are expected to equal or better those achieved by
other generating technologies utilizing coal with state-of-the-art emission controls:

• NOx: IGCC units utilize a steam/nitrogen diluent to reduce thermal NOx emissions
without an SCR to levels expected to be similar to the best perfomiing pulverized
coal unit equipped with low-NOx butner and an SCR system.
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Sulfur compounds: In the IGCC process, sulfur in the fuel is converted during
gasification to H2S rather than SOZ. Ninety-nine percent or more of the HZS is
captured and removed prior to combustion. The remaining fraction may be emitted as
SOZ at an emission rate that is lower than the best performing pulverized coal plant
equipped with S02 removal.

Particulates: IGCC particulate emissions are expected to be lower than those from
other generating technologies utilizing coal. Material handling related fugitive
particulate emissions will be minimized with best available control technologies
including bag house, enclosure, and watering controls.

• Carbon monoxide: CO emissions from the IGCC plant are expected to be lower than
those from other generating technologies utilizing coal.

• Mercury: The IGCC plant is expected to achieve greater than 90% mercury control
through the use of an activated carbon control system. The activated carbon control
system will require periodic maintenance, whioh will include the proper disposal of
the spent carbon bed containing mercury. 1'his material will likely be classified as a
hazardous waste, and will be disposed of in accordance with all West Virginia and
federal regulatory requirements.

• VOC (volatile organic compounds) emissions: IGCC plant VOC emissions are
expected to be similar to or less than those from other coal generation technologies.

• Carbon dioxide: Although COZ emissions are not currently regulated, the IGCC
process is well positioned for the future integration of any required carbon capture
and sequestration system once this technology becomes commercially viable.

Advanced Water Intake Technology
The IGCC plant will incorporate advanced water intake technology for use of water from the
Ohio River. The plant will utilize closed-cycle cooling with a mechanical draft cooling tower.
Water requirements are approximately one-third less than those of a pulverized coal plant.
Process wastewater will consist primarily of gray water from gasifier plant blowdown, which
will be treated by a metals removal system and biotreatment system. Other significant discharges
will be cooling tower blowdown and coal pile runoff. All plant wastewater will be routed to one
or more retention ponds for any necessary treatment to meet prescribed National Pollutant
Discharge Elimination Discharge System (NPDES) limits prior to discharge to the Ohio River.
There will also be a sewage treatment plant on site, sized to accommodate the expected loading
rate from the facility, with wastewater suitably treated prior to discharge to the Ohio River.

Air Permitting Update
A Prevention of Significant Deterioration (PSD) air pemnit will be required for construction and
operation of the proposed project. A dialogue has been initiated with the WV Division of Air
Quality to review the project and pennitting requirements. Preparation of the air permit
application and associated air modeling analyses is ongoing. APCo is targeting a third quarter
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2006 submittal of the application and receipt of the permit is contingent upon the receipt of
optimized design and emission estimates, which are continuing to be developed. Other air
permits, such as the Acid Rain Permit, Clean Air Interstate Rule (CAIR).Permit, and potential
Mercury Rule Permits, are not required to commence construction. Applications for these
programs will be submitted in time to ensure all necessary permits are in place to commence
operation.

Environmen/al SYudies
The following environmental studies have been included in Appendix A:

- Wetiand Delineation, Stream Assessment, and Threatened and Endangered Species
Habitat Survey

- Noise hnpact Analysis
- Unionid Mussel Survey of Ohio River Miles 242.0 - 243.4 Near American Electric

Power's Mountaineer Plant
- Phase IB Cultural Resources and Geomorphology Survey for Proposed AEP IGCC

Mountaineer Plant

VI. FEDERAL TAX INCENTIVES

The Energy Tax Incentives Act of 2005 (ETI) was passed as part of the Energy Policy Act of
2005 and was signed into law August 8, 2005.

ETI added §48A to the Internal Revenue Code to allow a qualified IGCC project to obtain,
thorough an application and allocation program, federal income tax credits. The tax credit for a
qualified IGCC project is equal to 20% of the qualified costs of the project. Qualified costs are
defined in §48A(c)(3)(A) as follows: "in the case of any qualifying advanced coal project using
an integrated gasification combined cycle, any property which is a part of such project and is
necessary for the gasification of coal, including any coal handling and gas separation
equipment "t Not all costs to construct an IGCC project will qualify for the tax credits.

The §48A credit was enacted to assist in the accelerated deployment of a limited number of
qualifying advanced coal based generation technologies to facilitate broader, eommercial
replication.

In the case of IGCC, the apparent legislative intent was to provide support for a fimited, but
adequate number of projects to reduce the costs in the future of similar technology. By
supporting a limited number of projects Congress sought to ensure (particularly in the case of
IGCC) that the technology would be sufficiently deployed (commercially-demonstrated) to
facilitate the confident, wide spread commercial use of the advanced clean coal technology.

To that end, §48A provides $800 nrillion in tax credits for IGCC projects. Unlike many other tax
incentives, this credit is limited with the clear intent that only a few projects would be allocated

' §48A also provides for a 15%tax credit for other advanced coal-based genera6on technology projec[s, that is projeots othor
then IGCC.
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credits. A further limitation is that the credits must be equally allocated to projects that use
either bituminous, subbituminous and lignite coal as the project's primary feedstock.

i

Other important aspects of the statute include:
• Credits can be claimed as qualified expenditures are made.
• Credits are subject to recapture if the project becomes disqualified.
• Credits are subject to the normalization provisions of the code.

The Secretary of the Treasury is required to develop a program for qualification of projects, the
allocation of credits and the final certification of projects prior to the allocation of credits. §48A
requires that a project once allocated credits must complete the certification process within two
years of credit allocation and be placed in service within five years of completing certification.
Certification requires that all permits and reviews necessary to begin constnrction be received
and that the steam turbine(s) for the project be acquired or under contract to be acquired pending
certification.

On February 21, 2005, the United State Department of Treasury (Treasury) issued Notice 2006-
24 in which Treasury defined the program whereby applications can be made for the allocation
of credits and whereby the IRS, in consultation with the Deparlment of Energy (DOE), will
evaluate and allocate the credits.

Highlights of Notice 2006-24 are outlined below:
• The maXimum amount of credits for any one project is $133.5 million.
• The application and allocation process is a two-step program that requires two

applications. The first round of applications begins in 2006 and two additional rounds of
applications, if needed, will follow on an annual basis.

o The first application is to be filed with the DOE by June 30,2006.
n The DOE must certify qualified applications by October 1, 2006.

o If the DOE qualifies the project, the second application is to be filed with the IRS
no later than October 2, 2006.

n The IRS will accept or reject a project for certification by November 30,
2006.

• The DOE will consider a number of factors for qualification including:
o Financial viability of the project,
o Diversity of geographic location and technology used, and
o The ability to complete the project in a timely manner.

• Once the DOE has qualified a project and the project has filed a timely application with
the IRS, the IRS will allocate credits using a formula that allocates credits to projects
with the highest ratio of nameplate capacity to amount of credits requested.

ETI also added Code §48B to the Internal Revenue Code. §48B allows a project to obtain,
thorough an appfication and allocation program, federal income tax credits. Section 4813(a)
provides that the qualifying gasification project credit for a taxable year is an amount equal to 20
percent of the qualified investment (as defined in § 48B(b)) for that taxable year in qualifying
gasification projects. Pursuant to § 48B(dXl), the aggregate amount of credits allocated. to all
qualifying gasification projects may not exceed $350 million. The tenn "qualifying gasification
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project" is defined in § 48B(c)(1) as meaning any project that (A) employs gasification
technology, (B) will be carried out by an eligible entity (as defined in § 48B(c)(7)), and (C)
includes a qualified investment of which an amount not to exceed $650 million is certified under
the qualifying gasification program as eligible for credit under § 48B. Pursuant to § 48B(c)(2),
gasification technology is any process that converts a solid or liquid product from coal (as
defined in § 48B(c)(6)), petroleum residue (as defined in § 48B(c)(8)), biomass (as defined in §
48B(cX4)), or other materials that are recovered for their energy or feedstock value into a
synthesis gas composed primarily of carbon monoxide and hydrogen for direct use or subsequent
chenucal or physical conversion.

While it is theoretically possible for an IGCC project to qualify for the §48B credits as well, it is
not expected that the same project would qualify for or be allocated credits under both §48A and
§48B. For example, Notice 2006-25, Treasury stated that high priority for the allocation of §48B
credits would be given to projects that use renewable fuels while a §48A project would need to
primarily use coal.

In addition, costs that would qualify under §48A would not be allowed to qualify for §48B
credits.

AEP/APCo is evaluating its options under ETI.

Section 414 of the EPAC of 2005
Section 414 of the EPAC of 2005 authorizes the Secretary of Energy to provide loan guarantees
for a project to produce energy from a plant using integrated gasification combined cycle
technology of at least 400 megawatts in capacity that produces power at competitive rates in
deregulated energy generation markets and that does not receive any subsidy (direct or indirect)
from ratepayers. As such, it is AEP's understanding that section 414 would not be applicable to
the proposed IGCC project because the power produced by the project and sold in West Virginia
would be sold at regulated rates.

VL IGCC ESTIMATED COSTS

The FEED process will define the precise configuration of the proposed IGCC plant proposed to
be located adjacent to the APCo's existing Mountaineer plant, and will provide a firm schedule
and fixed price contract for the engineering, construction and procurement of the IGCC plant. At
this time, the FEED results are expected to be available by the fourth quarter of 2006. Until they
are available, APCo will not know with reasonable precision, the estimated installed cost of the
facility. However, in order to facilitate regulatory review of the project, attached hereto as
Attachment 10 is an IGCC cost analysis developed on a total-company stand-alone basis using .
current estimates of the installed capital cost and annual operating expenses of the proposed
plant. For purposes of this analysis, the following assumptions were used:

• IGCC data is presented as a total-company stand-alone entity.
• Capital Structure is 55% debt and 45% equity and is maintained throughout the forecast.
• The cost ofdebt used is 6%. The cost of equity is 11.75%.
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• The installed capital cost of the facility includes AFUDC.
• Depreciation is based on a 40-year facility life.
• Construction expenditures reflect an estimated 2% annual rate of inflation.
• Fixed O&M expenses reflect an estimated 2% annual rate of inflation.
• 20-year MACRS'tax depreciation rates are used. No other special tax credits or treatment

has been reflected.
• The plant is assumed to be placed in service on 4/1 /2013.
• The cost impacts of the facility from the AEP Interconnection Agreement have not been

included.

Estimated Total Conrpany CapitalInvestment ('rncludingAFUDQ

Generation Plant
Transmission Plant
Overhead Costs

Subtotal Plant

AFUDC
Total Company EPIS

$1,222,245,000
11,164,000
37,002.000

$1,270,411,000

148.121.000
$1,468,532,000

VIII. IGCC COST RECOVERY

i

APCo currently expects to request recovery of the costs of this facility by means of a series of
annual rate surcharges designed to collect the West Virginia jurisdictional share of both the
carrying costs on the CWIP balances as costs are inourred, and the costs of and on the investment
once the facility is placed into comrnercial operation. Because a detailed estimate of the cost of
the proposed IGCC site is not yet known, the Company cannot predict the ultimate impact on
West Virginia retail rates with any high degree of accuracy. Following the completion of the
FEED process, APCo intends to file a timely request for authority to implement annual
surcharges to recover its ongoing costs. APCo further intends to timely file a general rate
proceeding prior to commercial operation to reflect in base rates the costs of the proposed IGCC
plant.

Although the detailed data is not presently available, for informational purposes, attached hereto
as Attachment 11 is a preliminary estimate of the rate impact of the IGCC plant.
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Ohio Revised Code - § 16 Redress in courts_ Page 1 of I

Ohio Revised Code

^ Ohio Revised Code
CONSTITUTION OF THE STATE OF OHIO
ARTICLE I: BILL OF RIGHTS

§ 16 Redress in courts.

A11 courts shall be open, and every person, for an injury done

him in his land, goods, person, or reputation, shall have remedy

by due course of law, and shall have justice administered without
denial or delay.

Suits may be brought against the state, in such courts and in

such manner, as may be provided by law.

(As amended September 3, 1912.)

Copyright © 2006 Loislaw.com, Inc. All Rights Reserved
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'knderson's OnLine Documentation Page 1 of 1

; 4901.16. Penalty for divulging information.

ixcept in his report to the public utilities commission or when called on to testify in any court or proceeding of the
public utilities commission, no employee or agent referred to in section 4905.13 of the Revised Code shall divulge
nny information acquired by him in respect to the transaction, property, or business of any public utility, while acting or
laiming to act as such employee or agent. Whoever violates this section shall be disqualified from acting as agent, or

acting in any other capacity under the appointment or employment of the commission.

IISTORY: GC § 614-11; 102 v 549, § 13; Bureau of Code Revision. Eff 10-1-53.
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J 4903.02. Examination of witnesses; production of records.

'he public utilities commission may, either through the public utilities conunissioners or by inspectors or employees
authorized by it, examine under oath, at any time and for assisting the commission in the performance of any powers or
auties of the commission, any officer, agent, or employee of any public utility or railroad or any other person, in
Aation to the business and affairs of such public utility or railroad and may compel the attendance of such witness for

the purpose of such examination. In case of disobedience on the part of any person of any order relating to the
nroduction or examination of books, contracts, records, documents, and papers, or in case of the refusal of any person
) testify to any matter regarding which he may be lawfully interrogated by any such member, employee, or inspector

uf the commission at any time or place, the court of common pleas of any county or any judge thereof, shall, on
application of any commissioner, compel obedience by contempt proceedings as in the case of the disobedience of the

:quirements of a subpoena issued from such court or a refusal to testify therein.

HISTORY: GC § 614-6; 102 v 549, § 8; Bureau of Code Revision. Eff 10-1-53.
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j 4903.03. Examination of records.

'he public utilities commission may, through the public utilities commissioners or by inspectors or employees
authorized by it, examine all books, contracts, records, documents, and papers of any public utility, and by subpoena
,!uces tecum may compel the production thereof, or of verified copies of the same or any of them. The commission may
ompel the attendance of such witnesses as it requires to give evidence at such examination.

'AISTORY: GC § 614-7; 102 v 549, § 9; Bureau of Code Revision. Eff 10-1-53.
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^ 4903.09. Written opinions filed by commission in all contested cases.

i all contested cases heard by the public utilities commission, a complete record of all of the proceedings shall be
made, including a transcript of all testimony and of all exhibits, and the commission shall file, with the records of such
-ases, findings of fact and written opinions setting forth the reasons prompting the decisions arrived at, based upon said

ndings of fact.

'TISTORY: GC § 614-46a; 110 v 451; Bureau of Code Revision,10-1-53; 125 v 613. Eff 10-26-53.
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J 4905.15. Reports and accounts.

iach public utility shall furnish to the public utilities conunission, in such fonn and at such times as the commission
requires, such accounts, reports, and information as shall show completely and in detail the entire operation of the
rublic utility in furnishing the unit of its product or service to the public.

HISTORY: GC § 614-35; 102 v 549(559), § 37; Bureau of Code Revision. Eff 10-1-53.
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4906.10. Guidelines for granting or denying certificate; facility must comply with air, water, and solid waste
requirements; facility subject to enforcement and monitoring powers of director of environmental protection.

(A) The power siting board shall render a decision upon the record either granting or denying the application as filed,
^r granting it upon such terms, conditions, or modifications of the construction, operation, or maintenance of the major

:ility facility as the board considers appropriate. The certificate shall be coiiditioned upon the facility being in
compliance with standards and rules adopted under sections 1501.33, 1501.34, and 4561.32 and Chapters 3704.,
3734., and 6111. of the Revised Code. The period of initial operation under a certificate shall expire two years after the

rte on which electric power is first generated by the facility. During the period of initial operation, the facility shall be
babject to the enforcement and monitoring powers of the director of enviromnental protection under Chapters 3704..
3734., and 6111. of the Revised Code and to the emergency provisions under those chapters. If a major utility facility

>nstructed in accordance with the terms and conditions of its certificate is unable to operate in compliance with all
..pplicable requirements of state laws, rules, and standards pertaining to air pollution, the facility may apply to the
director of environmental protection for a conditional operating permit under division (G) of section 3704.03 of the

evised Code and the rules adopted thereunder. The operation of a major utility facility in compliance with a
)nditional operating permit is not in violation of its certificate. After the expiration of the period of initial operation of

a major utility facility, the facility shall be under the jurisdiction of the environmental protection agency and shall
)mply with all laws, rules, and standards pertaining to air pollution, water pollution, and solid and hazardous waste
sposal.

he board shall not grant a certificate for the construction, operation, and maintenance of a major utility facility, either
as proposed or as modified by the board, unless it fmds and determines all of the following:

The basis of the need for the facility if the facility is an electric transmission line or gas or natural gas transmission
..ne;

) The nature of the probable environmental impact;

(3) That the facility represents the minimum adverse environmental impact, considering the state of available
'-chnology and the nature and economics of the various altetnatives, and other pertinent considerations;

^4) In the case of an electric transmission line or generating facility, that the facility is consistent with regional plans for
expansion of the electric power grid of the electric systems serving this state and interconnected utility systems and that

e facility will serve the interests of electric system economy and reliability;

(5) That the facility will comply with Chapters 3704.. 3734., and 6111. of the Revised Code and all rules and
andards adopted under those chapters and under sections 1501.33, 1501.34, and 4561.32 of the Revised Code. In
temiining whether the facility will comply with all rules and standards adopted under section 4561.32 of the

Revised Code, the board shall consult with the office of aviation of the division of multi-modal planning and programs
"the department of transportation under section 4561.341 [4561.34.1] of the Revised Code.

(6) That the facility will serve the public interest, convenience, and necessity;

') In addition to the provisions contained in divisions (A)(1) to (6) of this section and rules adopted under those
uivisions, what its impact will be on the viability as agricultural land of any land in an existing agricultural district
established under Chapter 929. of the Revised Code that is located within the site and altemative site of the proposed

.ajor utility facility. Rules adopted to evaluate impact under division (A)(7) of this section shall not require the
.,Jmpilation, creation, submission, or production of any information, document, or other data pertaining to land not
located within the site and altemative site.

kd) That the facility incorporates maximum feasible water conservation practices as determined by the board,
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,onsidering available technology and the nature and econoniics of the various alternatives.

3) If the board determines that the location of all or a part of the proposed facility should be modified, it may
^)ndition its certificate upon that modification, provided that the municipal corporations and counties, and persons

residing therein, affected by the modification shall have been given reasonable notice thereof.

') A copy of the decision and any opinion issued therewith shall be served upon each party.

.•ISTORY: 134 v S 397 (Eff 10-23-72); 139 v H 694 (Eff 11-15-81); 139 v S 78 (Eff 6-29-82); 140 v S 225 (Eff 7-4-
1); 142 v H 662 (Eff 6-29-88); 144 v H 15 (Eff 10-15-91); 146 v H 572 (Eff 9-17-96); 148 v H 163 (Eff 6-30-99);

148 v S 3. Eff 7-6-99; 10-5-99./D; 150 v H 133, § 1, eff. 4-7-04.

"fect of Amendments

ri.B. 133, Acts 2003, effective April 7, 2004, rewrote (A)(1); and inserted "or generating facility" following "transmission line."

The effective date of SB 3, as it applies to this section, is unclear. See Ohio Constitutfon art 11 §§ 1c and 1d.

h-p://onlinedocs.andersonpublishing.com/oh/1pExt.d1UPORC/20191/204c7/204f6?fn=locument-frame.h... 00393 .



knderson's OnLine Documentation Page t of4

j 4909.15. Fixation of reasonable rate.

A) The public utilities commission, when fixing and determining just and reasonable rates, fares, tolls, rentals, and
charges, shall determine:

1) The valuation as of the date certain of the property of the public utility used and useful in rendering the public
utility service for which rates are to be fixed and determined. The valuation so determined shall be the total value as set
forth in division (J) of section 4909.05 of the Revised Code, and a reasonable allowance for materials and supplies
nd cash working capital, as determined by the commission.

The commission, in its discretion, may include in the valuation a reasonable allowance for construction work in
rogress but, in no event, may such an allowance be made by the commission until it has determined that the particular
onstruction project is at least seventy-five per cent complete.

T-i determining the percentage completion of a particular construction project, the conunission shall consider, among
ther relevant criteria, the per cent of time elapsed in construction; the per cent of construction funds, excluding

allowance for funds used during construction, expended, or obligated to such construction funds budgeted where all
^ ich funds are adjusted to reflect current purchasing power; and any physical inspection performed by or on behalf of

1y party, including the commission's staff

A reasonable allowance for construction work in progress shall not exceed ten per cent of the total valuation as stated in
iis division, not including such allowance for construction work in progress.

Where the commission permits an allowance for construction work in progress, the dollar value of the project or
artion thereof included in the valuation as construction work in progress shall not be included in the valuation as plant
i service until such time as the total revenue effect of the construction work in progress allowance is offset by the total

revenue effect of the plant in service exclusion. Carrying charges calculated in a manner similar to allowance for funds
-sed during construction shall accrue on that portion of the project in service but not reflected in rates as plant in

:rvice, and such accrued carrying charges shall be included in the valuation of the property at the conclusion of the
offset period for purposes of division (J) of section 4909.05 of the Revised Code.

rom and after April 10, 1985, no allowance for construction work in progress as it relates to a particular construction
project shall be reflected in rates for a period exceeding forty-eight consecutive months commencing on the date the
initial rates reflecting such allowance become effective, except as otherwise provided in this division.

he applicable maximum period in rates for an allowance for construction work in progress as it relates to a particular
construction project shall be tolled if, and to the extent, a delay in the in-service date of the project is caused by the

:tion or inaction of any federal, state, county, or municipal agency having jurisdiction, where such action or inaction
lates to a change in a rule, standard, or approval of such agency, and where such action or inaction is not the result of

the failure of the utility to reasonably endeavor to comply with any rule, standard, or approval prior to such change.

the event that such period expires before the project goes into service, the commission shall exclude, from the date of
expiration, the allowance for the project as construction work in progress from rates, except that the commission may
Prtend the expiration date up to twelve months for good cause shown.

... the event that a utility has permanently canceled, abandoned, or terminated construction of a project for which it was
previously permitted a construction work in progress allowance, the commission immediately shall exclude the

lowance for the project from the valuation.

t- the event that a construction work in progress project previously included in the valuation is removed from the
duation pursuant to this division, any revenues collected by the utility from its customers after April 10, 1985, that

resulted from such prior inclusion shall be offset against future revenues over the same period of time as the project
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was included in the valuation as construction work in progress. The total revenue effect of such offset shall not exceed
the total revenues previously collected.

.n no event shall the total revenue effect of any offset or offsets provided under division (A)(1) of this section exceed
the total revenue effect of any construction work in progress allowance.

2) A fair and reasonable rate of return to the utility on the valuation as determined in division (A)(1) of this section;

'3) The dollar annual return to which the utility is entitled by applying the fair and reasonable rate of return as
ietermined under division (A)(2) of this section to the valuation of the utility determined under division (A)(1) of this

section;

4) The cost to the utility of rendering the public utility service for the test period less the total of any interest on cash
ur credit refunds paid, pursuant to section 4909.42 of the Revised Code, by the utility during the test period.

a) Federal, state, and local taxes imposed on or measured by net income may, in the discretion of the commission, be
omputed by the normalization method of accounting, provided the utility maintains accounting reserves that reflect

differences between taxes actually payable and taxes on a normalized basis, provided that no determination as to the
-eatment in the rate-making process of such taxes shall be made that will result in loss of any tax depreciation or other
tx benefit to which the utility would otherwise be entitled, and further provided that such tax benefit as redounds to the

utility as a result of such a computation may not be retained by the company, used to fund any dividend or distribution,
r utilized for any purpose other than the defrayal of the operating expenses of the utility and the defrayal of the
xpenses of the utility in connection with construction work.

lb) The amount of any tax credits granted to an electric light company under section 5727.391 [5727.39.1]A of the
:evised Code for Ohio coal burned prior to January 1, 2000, shall not be retained by the company, used to fund any

aividend or distribution, or utilized for any purposes other than the defrayal of the allowable operating expenses of the
company and the defrayal of the allowable expenses of the company in connection with the installation, acquisition,
onstruction, or use of a compliance facility. The amount of the tax credits granted to an electric light company under

uiat section for Ohio coal bumed prior to January 1, 2000, shall be retumed to its customers within three years after
initially claiming the credit through an offset to the company's rates or fuel component, as determined by the
ommission, as set forth in schedules filed by the company under section 4905.30 of the Revised Code. As used in

_ivision (A)(4)(c) of this section,/DA "compliance facility" has the same meaning as in section 5727.391 [5727.39.1]A
of the Revised Code.

3) The commission shall compute the gross annual revenues to which the utility is entitled by adding the dollar
amount of return under division (A)(3) of this section to the cost of rendering the public utility service for the test
-eriod under division (A)(4) of this section.

tC) The test period, unless otherwise ordered by the commission, shall be the twelve-month period beginning six
months prior to the date the application is filed and ending six months subsequent to that date. In no event shall the test

eriod end more than nine months subsequent to the date the application is filed. The revenues and expenses of the
utility shall be determined during the test period. The date certain shall be not later than the date of filing.

J) When the commission is of the opinion, after hearing and after making the determinations under divisions (A) and
13) of this section, that any rate, fare, charge, toll, rental, schedule, classification, or service, or any joint rate, fare,
charge, toll, rental, schedule, classification, or service rendered, charged, demanded, exacted, or proposed to be
;ndered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly discriminatory, unjustly
referential, or in violation of law, that the service is, or will be, inadequate, or that the maximum rates, charges, tolls,

or rentals chargeable by any such public utility are insufficient to yield reasonable compensation for the service
:ndered, and are unjust and unreasonable, the conunission shall:

(1) With due regard among other things to the value of all property of the public utility actually used and useful for the
-onvenience of the public as determined under division (A)(1) of this section, excluding from such value the value of
ny franchise or right to own, operate, or enjoy the same in excess of the amount, exclusive of any tax or annual charge,

actually paid to any political subdivision of the state or county, as the consideration for the grant of such franchise or
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right, and excluding any value added to such property by reason of a monopoly or merger, with due regard in
detennining the dollar annual return under division (A)(3) of this section to the necessity of making reservation out of

te income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each case,

i) Including a fair and reasonable rate of return determined by the commission with reference to a cost of debt equal to
the actual embedded cost of debt of such public utility,

)) But not including the portion of any periodic rental or use payments representing that cost of property that is
included in the valuation report under divisions (F) and (G) of section 4909.05 of the Revised Code, fix and
determine the just and reasonable rate, fare, charge, toll, rental, or service to be rendered, charged, demanded, exacted,

r collected for the performance or rendition of the service that will provide the public utility the allowable gross
annual revenues under division (B) of this section, and order such just and reasonable rate, fare, charge, toll, rental, or
service to be substituted for the existing one. After such detennination and order no change in the rate, fare, toll,

lharge, rental, schedule, classification, or service shall be made, rendered, charged, demanded, exacted, or changed by
.,ach public utility without the order of the commission, and any other rate, fare, toll, charge, rental, classification, or
service is prohibited.

?) Upon application of any person or any public utility, and after notice to the parties in interest and opportunity to be
heard as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923. of the Revised Code for other

arings, has been given, the commission may rescind, alter, or amend an order fixing any rate, fare, toll, charge, rental,
assification, or service, or any other order made by the commission. Certified copies of such orders shall be served

and take effect as provided for original orders.

`ISTORY: GC § 614-23; 102 v 549, § 25; Bureau of Code Revision, 10-1-53; 136 v S 94 (Eff 9-1-76); 137 v H 230
(Eff 10-9-77); 138 v H 657 (Eff 9-2479); 138 v H 736 (Eff 10-16-80); 139 v S 378 (Eff 1-11-83); 140 v H 250 (Eff
"-30-84); 140 v H 655 (Eff 6-8-84); 140 v S 27 (Eff 4-10-85); 141 v H 750 (Eff 4-5-86); 144 v S 143 (Eff 7-10-91);

48 v S 3 (Eff 1-1-2001; 1-1-2002A); 148 v H 384. Eff 11-24-99.

The provisions of § 5 of SB 3(148 v - ) read as follows:

MA Division (A)(4)(c) was changed to division (A)(4)(b) in SB 3 (148 v -) , to become effective 1-1-2002. See additional
jonnation in provisions of § 5 of SB 3, following the history for RC § 4909.15.

ECTION 5. Sections * * * 4909.15 * * * of the Revised Code, as amended by this act, shall take effect on January 1, 2001, but if
e Public Utilities Commission issues an order under division (C) of section 4928.01 [see division (C) of RC § 4928.01 set out in

note following RC § 4909.15.7] of the Revised Code, as enacted by this act, the amendments to such sections shall be applied
accordingly. In addition, the amendment of division (A)(4)(b) of section 4909.15 of the Revised Code, as amended by this act,

iall not be applied until January 1. 2002. [The replacement of RC § 5727.39.1 by RC § 5733.39 does not become effective until
1-2002, as amended by SB 3 (148 v - ). The new wording "for Ohio coal burned prior to January 1, 2000- ."is enacted by HB

384 (148 v - ), effective 11-24-99.]

ie provisions of § 2 of HB 384 (148 v - ) read in part as follows:

SECTION. * * * and section 4909.15 of the Revised Code as amended by Am. Sub. S.B. 3 of the 123rd General Assembly are
;reby repealed.

ne provisions of §§ 4, 5, 6 of HB 384 (148 v - ) read as follows:

ECTION 4. (A) The amendment by this act of section 5727.391 of the Revised Code increasing the per-ton credit for buming
hio coal applies to Ohio coal burned on or after January 1, 2000, and on or before April 30, 2001. The tax credit claimed for the

twelve-month period ending April 30, 2000, shall be adjusted so that the credit equals one dollar per ton for Ohio coal burned on
or before December 31, 1999, of that twelve-month period, and three dollars per ton for Ohio coal burned on or after January 1,

)00.

:tp:llonlinedocs.andersonpublishing. comloh/lpExt.d1I/PORC/20191 /20685/206cd?fn=document-fratne.... 0 0 3 9 6



,nderson's OnLine Documentation Page 4 of 4

(B) The amendment of section 5727.391 of the Revised Code and the repeal of the existing version of that section by this act
does not affect the delayed repeal of that section by Section 8 of Am. Sub. S.B. 3 of the 123rd General Assembly. Section

727.391 of the Revised Code, as amended by this act, shall be repealed as provided in Section 8 of Am. Sub. S.B. 3 of the
23rd General Assembly.

^ZECTION 5. The repeal and reenactment by this act of section 5733.39 of the Revised Code takes effect January 1, 2002, and
pplies to Ohio coal burned after April 30, 2001, but before January 1, 2005, notwithstanding Section 12 of Am. Sub. S.B. 3 of the

.23rd General Assembly.

'ECTION 6. The amendment by this act of section 4909.15 of the Revised Code, as amended by Am. Sub. S.B. 3 of the 123rd
eneral Assembly, is contingent on Am. Sub. S.B. 3 of the 123rd General Assembly becoming law.
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^ 4909.18. Application for establishment or change in rate.

uiy public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, or to modify, amend,
change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or rental, or any regulation or
-ractice affecting the same, shall file a written application with the public utilities commission. Except for actions
nder section 4909.16 of the Revised Code, no public utility may issue the notice of intent to file an application

pursuant to division (B) of section 4909.43 of the Revised Code to increase any existing rate, joint rate, toll,
-lassification, charge, or rental, until a final order under this section has been issued by the commission on any pending

rior application to increase the same rate, joint rate, toll, classification, charge, or rental or until two hundred seventy-
uve days after filing such application, whichever is sooner. Such application shall be verified by the president or a vice-
oresident and the secretary or treasurer of the applicant. Such application shall contain a schedule of the existing rate,

)int rate, toll, classification, charge, or rental, or regulation or practice affecting the same, a schedule of the
..iodification amendment, change, increase, or reduction sought to be established, and a statement of the facts and
grounds upon which such application is based. If such application proposes a new service or the use of new equipment,

r proposes the establishment or amendment of a regulation, the application shall fully describe the new service or
_quipment, or the regulation proposed to be established or amended, and shall explain how the proposed service or
equipment differs from services or equipment presently offered or in use, or how the regulation proposed to be

stablished or amended differs from regulations presently in effect. The application shall provide such additional
formation as the commission may require in its discretion. If the commission determines that such application is not

for an increase in any rate, joint rate, toll, classification, charge, or rental, the commission may permit the filing of the
:hedule proposed in the application and fix the time when such schedule shall take effect. If it appears to the
)mmission that the proposals in the application may be unjust or unreasonable, the commission shall set the matter for

hearing and shall give notice of such hearing by sending written notice of the date set for the hearing to the public
*.ility and publishing notice of the hearing one time in a newspaper of general circulation in each county in the service
•ea affected by the application. At such hearing, the burden of proof to show that the proposals in the application are

just and reasonable shall be upon the public utility. After such hearing, the commission shall, where practicable, issue
-*i appropriate order within six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint rate, toll, classification, charge, or
ntal there shall also, unless otherwise ordered by the commission, be filed with the application in duplicate the

. llowing exhibits:

' 1) A report of its property used and useful in rendering the service referred to in such application, as provided in
:ction 4909.05 of the Revised Code;

^r3) A complete operating statement of its last fiscal year, showing in detail all its receipts, revenues, and incomes from
1 sources, all of its operating costs and other expenditures, and any analysis such public utility deems applicable to the

matter referred to in said application;

) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net worth;

) A proposed notice for newspaper publication fully disclosing the substance of the application. The notice shall
prominently state that any person, fu-m, corporation, or association may file, pursuant to section 4909.19 of the
"evised Code, an objection to such increase which may allege that such application contains proposals that are unjust

id discriminatory or unreasonable. The notice shall further include the average percentage increase in rate that a
representative industrial, commercial, and residential customer will bear should the increase be granted in full;

) Such other information as the commission may require in its discretion.
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dISTORY: GC § 614.20; 102 v 549, § 22; 108 v PtII, 1094; 110 v 366; 113 v 16; 119 v 275; Bureau of Code
Revision, 10-1-53; 136 v S 94 (Eff 9-1-76); 139 v S 378. Eff 1-11-83.
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s 4909.19. Publication; investigation.

pon the filing of any application for increase provided for by section 4909.18 of the Revised Code the public utility
shall forthwith publish the substance and prayer of such application, in a form approved by the public utilities

>mmission, once a week for three consecutive weeks in a newspaper published and in general circulation throughout
.e territory in which such public utility operates and affected by the matters referred to in said application, and the

commission shall at once cause an investigation to be made of the facts set forth in said application and the exhibits
-tached thereto, and of the matters connected therewith. Within a reasonable time as determined by the commission

3er the filing of such application, a written report shall be made and filed with the commission, a copy of which shall
be sent by certified mail to the applicant, the mayor of any municipal corporation affected by the application, and to
qnch other persons as the comnussion deems interested. If no objection to such report is made by any party interested

ithin thirty days after such filing and the mailing of copies thereof, the commission shall fix a date within ten days for
uie final hearing upon said application, giving notice thereof to all parties interested. At such hearing the commission
shall consider the matters set forth in said application and make such order respecting the prayer thereof as to it seems

st and reasonable.

objections are filed with the conunission, the conttnission shall cause a pre-hearing conference to be held between all
uties, intervenors, and the commission staff in all cases involving more than one hundred thousand customers.

objections are filed with the commission within thirty days after the filing of such report, the application shall be
promptly set down for hearing of testimony before the commission or be forthwith referred to an attomey examiner
Aesignated by the commission to take all the testimony with respect to the application and objections which may be

Tered by any interested party. The commission shall also fix the time and place to take testimony giving ten days'
written notice of such time and place to all parties. The taking of testimony shall commence on the date fixed in said
notice and shall continue from day to day until completed. The att.orney examiner may, upon good cause shown, grant
,+ntinuances for not more than three days, excluding Saturdays, Sundays, and holidays. The commission may grant
,ontinuances for a longer period than three days upon its order for good cause shown. At any hearing involving rates or
charges sought to be increased, the burden of proof to show that the increased rates or charges are just and reasonable

all be on the public utility.

°'hen the taking of testimony is completed, a full and complete record of such testimony noting all objections made
id exceptions taken by any party or counsel, shall be made, signed by the attomey examiner, and filed with the

commission. Prior to the formal consideration of the application by the commission and the rendition of any order
specting the prayer of the application, a quorum of the commission shall consider the recommended opinion and
der of the attorney examiner, in an open, formal, public proceeding in which an overview and explanation is

presented orally. Thereafter, the commission shall make such order respecting the prayer of such application as seems
,•st and reasonable to it.

In all proceedings before the commission in which the taking of testimony is required, except when heard by the
^mmission, attotney exantiners shall be assigned by the commission to take such testimony and fix the time and place

...erefor, and such testimony shall be taken in the manner prescribed in this section. All testimony shall be under oath
or affirmation and taken down and transcribed by a reporter and made a part of the record in the case. The commission

ay hear the testimony or any part thereof in any case without having the same referred to an attorney examiner and
_ ay take additional testimony. Testimony shall be taken and a record made in accordance with such general rules as
the commission prescribes and subject to such special instructions in any proceedings as it, by order, directs.

HISTORY: GC § 614-20; 102 v 549, § 22; 108 v PtII, 1094; 110 v 366; 113 v 16; 119 v 275; Bureau of Code
00400
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itevision,10-1-53; 136 v S 94 (Eff 9-1-76); 139 v S 378. Eff 1-11-83.

The effective date of S 378 is set by section 3 of the act.
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4928.02. State policy commencing with start of competitive retail electric service.

: is the policy of this state to do the following throughout this state beginning on the starting date of competitive retail
electric service:

A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced
retail electric service;

3) Ensure the availability of unbundled and comparable retail electric service that provides consumers with the
-zpplier, price, terms, conditions, and quality options they elect to meet their respective needs;

"C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over the selection of
iose supplies and suppliers and by encouraging the development of distributed and small generation facilities;

17)) Encourage innovation and market access for cost-effective supply- and demand-side retail electric service;

kc) Encourage cost-effective and efficient access to infonnation regarding the operation of the transmission and
distribution systems of electric utilities in order to promote effective customer choice of retail electric service;

,?) Recognize the continuing emergence of competitive electricity markets through the development and
implementation of flexible regulatory treatment;

i) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive subsidies
flowing from a noncompetitive retail electric service to a competitive retail electric service or to a product or service
°^her than retail electric service, and vice versa;

krI) Ensure retail electric service consumers protection against unreasonable sales practices, market deficiencies, and
market power;

,_) Facilitate the state's effectiveness in the global economy.

:ISTORY: 148 v S 3. Eff 7-6-99;10-5-99./1)

The effective date of SB 3, as it applies to this section, is unclear. See Ohio Constitution art II §§ 1c and 1d.
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„ 4928.05. Extent of exemption from municipal and state supervision and regulation.

L) (1) On and after the starting date of competitive retail electric service, a competitive retail electric service supplied
by an electric utility or electric services company shall not be subject to supervision and regulation by a municipal
^nrporation under Chapter 743. of the Revised Code or by the public utilities commission under Chapters 4901. to

109., 4933., 4935., and 4963. of the Revised Code, except section 4905.10. division (B) of 4905.33, and sections
4905.35 and 4933.81 to 4933.90; except sections 4905.06, 4935.03, 4963.40 and 4963.41 of the Revised Code
n+tly to the extent related to service reliability and public safety; and except as otherwise provided in this chapter. The

'mmission's authority to enforce those excepted provisions with respect to a competitive retail electric service shall be
such authority as is provided for their enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963, of the
Revised Code and this chapter.

^-i and after the starting date of competitive retail electric service, a competitive retail electric service supplied by an
electric cooperative shall not be subject to supervision and regulation by the commission under Chapters 4901. to
• 09., 4933., 4935., and 4963. of the Revised Code, except as otherwise expressly provided in sections 4928.01 to

128.10 and 4928.16 of the Revised Code.

(°) On and after the starting date of competitive retail electric service, a noncompetitive retail electric service supplied
1 an electric utility shall be subject to supervision and regulation by the conunission under Chapters 4901. to 4909.,
4933., 4935., and 4963. of the Revised Code and this chapter, to the extent that authority is not preempted by federal
1^w. The commission's authority to enforce those provisions with respect to a noncompetitive retail electric service

all be the authority provided under those chapters and this chapter, to the extent the authority is not preempted by
tederal law.

te commission shall exercise its jurisdiction with respect to the delivery of electricity by an electric utility in this state
L. or after the starting date of competitive retail electric service so as to ensure that no aspect of the delivery of
electricity by the utility to consumers in this state that consists of a noncompetitive retail electric service is

regulated.

On and after that starting date, a noncompetitive retail electric service supplied by an electric cooperative shall not be
^'hject to supervision and regulation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the
!:vised Code, except sections 4933.81 to 4933.90 and 4935.03 of the Revised Code. The commission's authority to
:nforce those excepted sections with respect to a noncompetitive retail electric service of an electric cooperative shall
-- such authority as is provided for their enforcement under Chapters 4933. and 4935. of the Revised Code.

n) Nothing in this chapter affects the authority of the commission under Title XLIX [49] of the Revised Code to
-equlate an electric light company in this state or an electric service supplied in this state prior to the starting date of

mpeti6ve retail electric service.

FiTSTORY: 148 v S 3. Eff 7-6-99; 10-5-99./D

The effective date of SB 3, as it applies to this section, is unclear. See Ohio Constitution art II §§ 1 c and 1d.
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§ 4928.06. Commission to ensure effectuation of state policy; rules; abuses of market power.

A) Beginning on the starting date of competitive retail electric service, the public utilities commission shall ensure
that the policy specified in section_4928_02 of the Revised Code is effectuated. To the extent necessary, the
ommission shall adopt rules to cany out this chapter. Initial rules necessary for the commencement of the competitive

:etail electric service under this chapter shall be adopted within one hundred eighty days after the effective date of this
section. Except as otherwise provided in this chapter, the proceedings and orders of the commission under the chapter
;hall be subject to and govemed by Chapter 4903. of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail electric service, that there is a
9ecline or loss of effective competition with respect to a competitive retail electric service of an electric utility, which
;ervice was declared competitive by commission order issued pursuant to division (A) of seCtion,.4928..0_4 of the
Revised Code, the commission shall ensure that that service is provided at compensatory, fair, and nondiscriminatory
nrices and tenns and conditions.

kC) In addition to its authority under section 4928.04 of the Revised Code and divisions (A) and (B) of this section,
the commission, on an ongoing basis, shall monitor and evaluate the provision of retail electric service in this state for
he purpose of discerning any noncompetitive retail electric service that should be available on a competitive basis on

or after the starting date of competitive retail electric service pursuant to a declaration in the Revised Code, and for the
purpose of disceming any competitive retail electric service that is no longer subject to effective competition on or after
hat date. Upon such evaluation, the commission periodically shall report its findings and any recommendations for

_egislation to the standing committees of both houses of the general assembly that have primary jurisdiction regarding
public utility legislation. Until 2008, the commission and the consumer's counsel also shall provide biennial reports to
hose standing committees, regarding the effectiveness of competition in the supply of competitive retail electric
ervices in this state. In addition, until the end of all market development periods as determined by the commission

under section 4928,40 of the Revised Code, those standing committees shall meet at least biennially to consider the
ffect on this state of electric service restructuring and to receive reports from the commission, consumers' counsel, and
!irector of development.

ID) In determining, for purposes of division (B) or (C) of this section, whether there is effective competition in the
rovision of a retail electric service or reasonably available altematives for that service, the commission shall consider

ractors including, but not limited to, all of the following:

1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the relevant market;

3) The ability of alternative suppliers to make functionally equivalent or substitute services readily available at
competitive prices, terms, and conditions;

4) Other indicators of market power, which may include market share, growth in market share, ease of entry, and the
affiliation of suppliers of services.

'he burden of proof shall be on any entity requesting, under division (B) or (C) of this section, a determination by the
..ommission of the existence of or a lack of effective competition or reasonably available altematives.

E) (1) Beginning on the starting date of competitive retail electric service, the commission has authority under
;hapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to resolve abuses of market power by

any electric utility that interfere with effective competition in the provision of retail electric service.

,2) In addition to the commission's authority under division (E)(I) of this section, the commission, beginning the first
year after the market development period of a particular electric utility and after reasonable notice and opportunity for

00404
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hearing, may take such measures within a transmission constrained area in the utility's certified territory as are
-ecessary to ensure that retail electric generation service is provided at reasonable rates within that area. The

)mmission may exercise this authority only upon findings that an electric utility is or has engaged in the abuse of
market power and that that abuse is not adequately mitigated by rules and practices of any independent transmission
-qtity controlling the transmission facilities. Any such measure shall be taken only to the extent necessary to protect

istomers in the area from the particular abuse of market power and to the extent the commission's authority is not
preempted by federal law. The measure shall remain in effect until the commission, after reasonable notice and
ouportunity for hearing, determines that the particular abuse of market power has been mitigated.

,.') An electric utility, electric services company, electric cooperative, or governmental aggregator subject to
certification under section 4928,08 of the Revised Code shall provide the commission with such infonnation,

garding a competitive retail electric service for which it is subject to certification, as the commission considers
__ cessary to carry out this chapter. An electric utility shall provide the conunission with such information as the
commission considers necessary to carry out divisions (B) to (E) of this section. The commission shall take such

easures as it considers necessary to protect the confidentiality of any such information.

""'te commission shall require each electric utility to file with the commission on and after the starting date of
, mpetitive retail electric service an annual report of its intrastate gross receipts and sales of kilowatt hours of
electricity, and shall require each electric services company, electric cooperative, and govemmental aggregator subject
t^ certification to file an annual report on and after that starting date of such receipts and sales from the provision of
t Dse retail electric services for which it is subject to certification. For the purpose of the reports, sales of kilowatt hours
oi electricity are deemed to occur at the meter of the retail customer.

1[STORY: 148 v S 3. Eff 7-6-99; 10-5-99JD

i rhe effective date of SB 3, as it applies to this section, is undear. See Ohio Constdu6on art IL §§ ic and 1d.
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§ 4928.14. Market-based standard service offer; competitive bidding process; failure to provide service.

XA) After its market development period, an electric distribution utility in this state shall provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, a market-based standard service offer of all
ompetitive retail electric services necessary to maintain essential electric service to consumers, including a firm supply
,f electric generation service. Such offer shall be filed with the public utilities commission under section_4909 18 of
the Revised Code.

B) After that market development period, each electric distribution utility also shall offer customers within its
certified territory an option to purchase competitive retail electric service the price of which is determined through a
°ompetitive bidding process. Prior to January 1, 2004, the commission shall adopt rules conceming the conduct of the
ompetitive bidding process, including the information requirements necessary for customers to choose this option and

the requirements to evaluate qualified bidders. The commission may require that the competitive bidding process be
-Pviewed by an independent third party. No generation supplier shall be prohibited from participating in the bidding
rocess, provided that any winning bidder shall be considered a certified supplier for purposes of obligations to

customers. At the election of the electric distribution utility, and approval of the commission, the competitive bidding
option under this division may be used as the market-based standard offer required by division (A) of this section. The

)mmission may determine at any time that a competitive bidding process is not required, if other means to accomplish
generally the same option for customers is readily available in the market and a reasonable means for customer
participation is developed.

, ^) After the market development period, the failure of a supplier to provide retail electric generation service to
customers within the certified territory of the electric distribution utility shall result in the supplier's customers, after

.asonable notice, defaulting to the utility's standard service offer filed under division (A) of this section until the
istomer chooses an altemative supplier. A supplier is deemed under this division to have failed to provide such

service if the commission finds, after reasonable notice and opportunity for hearing, that any of the following
ynditions are met:

(1) The supplier has defaulted on its contracts with customers, is in receivership, or has filed for bankruptcy.

) The supplier is no longer capable of providing the service.

(3) The supplier is unable to provide delivery to transmission or distribution facilities for such period of time as may be
; asonably specified by commission rule adopted under division (A) of section 492_.8A6 of the Revised Code.

(4) The supplier's certification has been suspended, conditionally rescinded, or rescinded under division (D) of section
%`128.08 of the Revised Code.

HISTORY: 148 v S 3. Eff 7-6-99; 10-5-99JD

A The effective date of SB 3, as it applies to this section, is unclear. See Ohio Constitution art II, §§ 1.c and 1 d.
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§ 4928.35. Utility to file schedules containing unbundled rate components; equitable reduction to reflect utility's
-eeeipt of refund; standard service offer during market development period; amendment of separation plan;
ilan for independent operation of transmission facilities.

A) Upon approval of its transition plan under sections 4928_31 to 4928.40 of the Revised Code, an electric utility
shall file in accordance with section 4905,30 of the Revised Code schedules containing the unbundled rate
components set in the approved plan in accordance with section_4928.34 of the Revised Code. The schedules shall be
n effect for the duration of the utility's market development period, shall be subject to the cap specified in division (A)

k6) of seCtlon...4928,34 of the Revised Code, and shall not be adjusted during that period by the public utilities
commission except as otherwise authorized by division (B) of this section or as otherwise authorized by federal law or
xcept to reflect any change in tax law or tax regulation that has a material effect on the electric utility.

(B) Efforts shall be made to reach agreements with electric utilities in matters of litigation regarding property valuation
tsues. lrrespective of those efforts, the unbundled components for an electric utility's retail electric generation service
nd distribution service, as provided in division (A) of this section, are not subject to adjustment for the utility's market

development period, except that the commission shall order an equitable reduction in those components for all
ustomer classes to reflect any refund a utility receives as a result of the resolution of utility personal property tax
aluation litigation that is resolved on or after the effective date of this section and not later than December 31, 2005.

Immediately upon the issuance of that order, the electric utility shall file revised rate schedules under section 4909.18
-f the Revised Code to effect the order.

(C) The schedule under division (A) of this section containing the unbundled distribution components shall provide
that electric distribution service under the schedule will be available to all retail electric service customers in the
lectric utility's certified territory and their suppliers on a nondiscriminatory and comparable basis on and after the

btarting date of competitive retail electric service. The schedule also shall include an obligation to build distribution
facilities when necessary to provide adequate distribution service, provided that a customer requesting that service may
e required to pay all or part of the reasonable incremental cost of the new facilities, in accordance with rules, policy,

,,recedents, or orders of the commission.

D) During the market development period, an electric distribution utility shall provide consumers on a comparable
nd nondiscriminatory basis within its certified territory a standard service offer of all competitive retail electric

services necessary to maintain essential electric service to consumers, including a firm supply of electric generation
ervice priced in accordance with the schedule containing the utility's unbundled generation service component.
nmediately upon approval of its transition plan, the utility shall file the standard service offer with the commission

under section 4909.18 of the Revised Code, during the market development period.A The failure of a supplier to
'eliver retail electric generation service shall result in the supplier's customers, after reasonable notice, defaulting to the
tility's standard service offer filed under this division until the customer chooses an altemative supplier. A supplier is

deemed under this section to have failed to deliver such service if any of the conditions specified in divisions (B)(1) to
14) of sectio.n.4928,14 of the Revised Code is met.

kE) An amendment of a corporate separation plan contained in a transition plan approved by the commission under
seCtion 4928.33 of the Revised Code shall be filed and approved as a corporate separation plan pursuant to sgCtion

92$.17 of the Revised Code.

(F) Any change to an electric utility's opportunity to receive transition revenues under a transition plan approved in
ccordance with section 4928.33 of the Revised Code shall be authorized only as provided in seCtions..4928.31 to
928.40 of the Revised Code.

3) The commission, by order, shall require each electric utility whose approved transition plan did not include an
„idependent transmission plan as described in division (A)(13) of section 4928.34 of the Revised Code to be a
member of, and transfer control of transmission facilities it owns or controls in this state to, one or more qualif ying

00407.
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transmission entities, as described in division (B) of seCtion 4928_12 of the Revised Code, that are planned to be
perational on and after December 31, 2003. However, the commission may extend that date if, for reasons beyond the
)ntrol of the utility, a qualifying transmission entity is not planned to be operational on that date_ The commission's

order may specify an earlier date on which the transmission entity or entities are planned to be operational if the
mumission considers it necessary to carry out the policy specified in section..4928.02 of the Revised Code or to
icourage effective competition in retail electric service in this state.

pon the issuance of the order, each such utility shall file with the commission a plan for such independent operation
of the utility's transmission facilities consistent with this division. The commission may reject and require refiling of
any substantially inadequate plan submitted under this division.

After reasonable notice and opportunity for hearing, the commission shall approve the plan upon a finding that the plan
ill result in the utility's compliance with the order, this division, and any rules adopted under division (A) of section

328_O6 of the Revised Code. The approved independent transmission plan shall be deemed a part of the utility's
transition plan for purposes of sections 4928.31 to 4928.40 of the Revised Code.

..ISTORY: 148 v S 3. Eff 7-6-99; 10-5-99./D/D

H Division (D), the electronic copy of RC § 4928_35 reads as follows: ". .. under the Revised Code. During the market
development period, ... '

A The effecGve date of SB 3, as it applies to this section, is unclear. See Ohio Constitution art it, §§ 1c and 1d.
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§ 4933.81. Defutitions.

As used in sections.4933.81 to 4933.90 of the Revised Code:

A) "Electric supplier" means any electric light company as defined in section_49_0_5,03 of the Revised Code,
.acluding electric light companies organized as nonprofit corporations, but not including municipal corporations or
other units of local government that provide electric service.

,B) "Adequate facilities" means distribution lines or facilities having sufficient capacity to meet the maximum
estimated electric service requirements of its existing customers and of any new customer occurring during the year
°Alowing the commencement of permanent electric service, and to assure all such customers of reasonable continuity
nd quality of service. Distribution facilities and lines of an electric supplier shall be considered "adequate facilities" if

such supplier offers to undertake to make its distribution facilities and lines meet such service requirements and, in the
'eteanination of the public utilities commission, can do so within a reasonable time.

(C) "Distribution line" means any electric line that is being or has been used primarily to provide electric service
directly to electric load centers by the owner of such line.

,J) "Existing distribution line" means any distribution line of an electric supplier which was in existence on January 1,
1977, or under construction on that date.

, -) "Electric load center" means all the electric-consuming facilities of any type or character owned, occupied,
controlled, or used by a person at a single location which facilities have been, are, or will be connected to and served at

metered point of delivery and to which electric service has been, is, or will be rendered.

(F) "Electric service" means retail electric service fumished to an electric load center for ultimate consumption, but
Pxcludes fumishing electric power or energy at wholesale for resale. In the case of a for-profit electric supplier and

eginning on the starting date of competitive retail electric service as defined in seCtion 4928.01 of the Revised Code,
electric service" also excludes a competitive retail electric service. In the case of a not-for-profit electric supplier and

beginning on that starting date, "electric service" also excludes any service component of competitive retail electric
;rvice that is specified in an irrevocable filing the electric supplier makes with the public utilities commission for

„iformational purposes only to eliminate permanently its certified territory under sections 4933 to 4933 _9-0_ of the
Revised Code as to that service component. The filing shall specify the date on which such territory is so eliminated.

otwithstanding division (B) of section_4928_01 of the Revised Code, such a service component may include retail
...1cillary, metering, or billing and collection service irrespective of whether that service component has or has not been
declared competitive under section 4928 04 of the Revised Code. Upon receipt of the filing by the commission, the

.)t-for-profit electric supplier's certified territory shall be eliminated permanently as to the service component specified

. the filing as of the date specified in the filing. As used in this division, "competitive retail electric service" and "retail
electric service" have the same meanings as in section._.4..928.01 of the Revised Code.

3) "Certified territory" means a geographical area the boundaries of which have been established pursuant to sections
4933.81 to 4933.90 of the Revised Code within which an electric supplier is authorized and required to provide
-'ectric service.

(tl) "Other unit of local govemment" means any govemmental unit or body that may come into existence after July 12,
1978, with powers and authority similar to those of a municipal corporation, or that is created to replace or exercise the

:levant powers of any one or more municipal corporations.

HISTORY: 137 v H 577 (Eff 7-12-78); 148 v S 3. Eff 7-6-99; 10-5-99./D
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§ 4933.83. Exclusive right to furnish electric service; adequate service required; reallocation of territories.

iA) Except as otherwise provided in this section and Article XVIII of the Ohio Constitution, each electric supplier shall
have the exclusive right to fumish electric service to all electric load centers located presently or in the future within its
ertified territory, and shall not furnish, make available, render, or extend its electric service for use in electric load

.,enters located within the certified territory of another electric supplier; provided that nothing in sections 4933.81 to
493190 of the Revised Code shall impair the power of municipal corporations to require franchises or contracts for

ie provision of electric service within their boundaries, and provided that any electric supplier may extend its facilities
irough the certified territory of another electric supplier to connect any of its facilities, to serve electric load centers

within its own certified territory or to interconnect with other electric suppliers. In the event that a new electric load
enter should locate in an area that is composed of two or more adjacent certified territories, the electric supplier in
,hose certified ten•itory the greater portion of the land area covered by the electric load center is located shall serve

that electric load center. In the event that a municipal corporation refuses to grant a franchise or contract for electric
;rvice within its boundaries to an electric supplier whose certified territory is included within the municipality, any
'her electric supplier may serve the municipal corporation under a franchise or contract with the municipal

corporation.

3) Electric suppliers shall fumish adequate facilities to meet the reasonable needs of the consumers and inhabitants in
tne certified territories that they are authorized and required to serve pursuant to sections 4933.81 to 4933_90 of the
Revised Code. The public utilities commission may, after a hearing had upon due notice, make such findings as may be

ipported by proof as to whether any electric supplier operating in a certified territory, or providing electric service
pursuant to division (C) of this section, is rendering or proposes to render physically adequate service to an electric
load center and in the event the commission finds that such electric supplier is not rendering and does not propose to

^nder physically adequate service, the convnission may enter an order specifying in what particulars such electric
...ipplier has failed to render or propose to render physically adequate service and order that such failure be corrected
within a reasonable time to be fixed in such order. If the electric supplier so ordered to correct such failure fails to

tmply with such order, the commission may authorize another electric supplier to fiunish electric service to such
ectric load center and shall appropriately amend the maps of the certified territory of such electric suppliers.

"') Except as provided in division (B) of this section and ArticleXVIII of the Ohio Constitution, each electric supplier
is the obligation and exclusive right to furnish electric service to electric load centers, wherever located, which it was

serving on January 1, 1977, or which it had agreed to serve under lawful contracts in effect on or resulting from written
'-;ds submitted under bond prior to January 1, 1977, and no other electric supplier shall fumish, make available, or

aend electric service to any such electric load centers.

(D) Sectlons._493_3_,81 to 4933.90 of the Revised Code shall not prevent an electric supplier from extending its
ectric service after the effective date of this section to its own property or facilities.

(E) Notwithstanding the effectuation of certified territories established by or pursuant to sections 4933.81 to
)33.90 of the Revised Code, and the exclusive right of electric suppliers to serve within such territory, and
)twithstanding any other provisions of such sections establishing rights of electric suppliers to fumish electric service,

any two or more electric suppliers may jointly petition the commission for the reallocation of their own territories and
ectric load centers among them and designating which portions of such territories and electric load centers are to be
rved by each of the electric suppliers. The commission, if it finds that granting the petition will promote the purposes

of sections 4933.81 to 4933.90 of the Revised Code and will provide adequate service to all territories and electric
ad centers affected thereby, shall approve such a petition, appropriately modify the territorial boundaries of the
xitioning electric suppliers, and amend the maps of the certified territory of such electric suppliers accordingly.

'-ISTORY: 137 v H 577. Eff 7-12-78.
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4901-1-10 Parties.

(A) The parties to a commission proceeding shall include:

(1) Any person who files an application, petition, long-term forecast report, or complaint;

(2) Any public utility, railroad, or private motor carrier against whom a complaint is filed;

(3) Any public utility, railroad, or private motor carrier whose rates, charges, practices, policies, or
actions are designated as the subject of a commission investigation;

(4) Any person granted leave to intervene under rule 4901-1-11 of the Administrative Code;

(5) Any person who files a protest in accordance with rule 4901-5-02 of the Administrative Code,
unless the commission or the presiding hearing officer subsequently determines that such person lacks
the requisite standing to protest the application;

(6) Any municipal corporation which has enacted an ordinance which is subsequently challenged in a
complaint filed under section 4909.34 of the Revised Code;

(7) Any person cited for failure to maintain liability insurance as required by section 4921.11 or
4923.08 of the Revised Code; and

(8) Any other person expressly made a party by order of the commission.

(B) If any public utility, railroad, or private motor carrier referred to in paragraph (A)(2) or (A)(3) of this
rule is operated by a receiver or trustee, the receiver or trustee shall also be made a party.

(C) Except for purposes of rules 4901-1-05, 4901-1-06, 4901-1-07, 4901-1-12, 4901-1-13, 4901-1-15,
4901-1-18, 4901-1-26, 4901-1-30, 4901-1-31, 4901-1-32, 4901-1-33, and 4901-1-34 of the
Administrative Code, the commission staff shall not be considered a party to any proceeding.

HISTORY: Replaces rule 1551:1-7-21 87-84-AU-ORD; Eff 7-18-85; 6-1-83; 3-1-81; 1-20-63; 12-25-
87
Rule promulgated under: RC 111.15
Rule authorized by: RC 4901.13, 4901.18, 4935.04(G)
Rule amplifies: RC 4901.13, 4901.18, 4935.04(G)

http:/Ionlinedocs.andersonpublishing.com/ob/IpExt.dll/OAC/123a0/123a1/123cf?frt=docu... 00411
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4901:1-35-03 Filing and contents of applications.

;A) Each EDU in this state shall file an application for standard service offer and competitive bidding process by July
1, 2004 for all classes of customers where the market development period terminates at the end of year 2005. For an
E'DU which has a market development period terminating for certain customer classes earlier than the end of year 2005,
in application for standard service offer under appendix A to this rule shall be filed at least six months prior to the end
of that market development period. Such applications shall be filed with the commission in the form of an application
+'or approval of a "standard service offer," a "competitive bidding process," or an application for approval of a "standard
ervice offer and competitive bidding process" (xx-xxx-EL-ATA).

(B) Applications for approval of a "standard service offer and competitive bidding process" shall include:

(1) A market-based variable rate. The market-based variable rate shall be consistent with the requirements of
appendix A of this rule.

. (2) A market-based fixed rate. The market-based fixed rate shall be consistent with the requirements of appendix B
of this rule.

C) Applications for approval of only "standard service offer" shall include a market-based variable rate. The market-
based variable rate shall be consistent with the requirements of appendix A of this rule. The filing of such an
application does not relieve the EDU from filing an application pursuant to appendix B of this role, by July 1, 2004.

,D) A complete set of work papers must be filed with the application. Work papers must include, but are not limited to,
any and all documents prepared by the EDU for the application and a narrative or other support of assumptions made of
rorking paper schedule amounts. Work papers shall be marked, organized, and indexed according to schedules to
ihich they relate. Data contained in the work papers should be footnoted so as to identify the source document used.

`S) All schedules, tariff sheets, and work papers included in the application must be available in spreadsheet, word
rocessing, or an electronic form compatible with personal computers. The electronic form does not have to be filed

with the application but must be made available within two business days to any intervening party that requests it.

tISTORY: Eff. 5-27-04

..ule promulgated under: RC 111.-1.5
Rule authorized by: RC 4928 O6, 4928.:14

ule amplifies: RC 4928,14
_..C. 119.032 review dates: 09/30/2008
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From the Baltimore Sun

Black Caucus unveils plan for electric rates

Group calls for special session; proposal includes 12 percent cap
on increases, halt of utility merger

By Andrew A. Green
Sun reporter

May 25, 2006
caleeibllilder
Ytru deserre a beftriob

Maryland's Legislative Black Caucus unveiled yesterday a six-point plan to deal
with rising electricity rates and demanded that Gov. Robert L. Ehrlich Jr. call a special session of the
General Assembly to enact the reforms by June 15.

If the governor declines, caucus members said they will seek a special session by circulating a petition
that would need the signatures of a majority of the Assembly's 188 members.

Their plan calls for instituting rate caps to allow an increase of about 12 percent in electric bills; holding
up the pending merger between BGE's parent company, Constellation Energy Group, and a Florida
utility; forcing Constellation to sell energy to Maryland customers at a discount; firing the members of
the Public Service Commission; and other measures.

"The pressure is on," said Sen. Vema L. Jones, a Baltimore Democrat and incoming chairwoman of the
42-member caucus, whose members represent 27 percent of the state's population. "We need to focus ...
and get it done."

Senate President Thomas V. Mike Miller said he is polling legislators about when they would be
available for a session and what proposals they would be willing to support.

"I think we're heading in the direction of a special session," Miller said. "Things are coming together."

BGE residential electric bills are due to rise by 72 percent with the July 1 expiration of rate caps
instituted as part of Maryland's 1999 deregulation of the industry. Legislators failed to enact a rate relief
plan during the regular General Assembly session this spring, and Ehrlich stepped in to negotiate a deal

http://www.baltimoresun.con>/news/IocaUbal-md.rates25may25,1,7223029,print.story?co... 00413
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with Constellation.

Last month, the govemor announced a rate increase deferral plan, but yesterday Black Caucus members
said it wasn't enough, echoing what many consumers and other legislative leaders have said in recent
weeks.

"People in every community meeting I go to want to talk about us retuming to session because they
know these increases are unfair and they look to us who represent them to do something about it," said
Del. Salima S. Marriott, a Baltimore Democrat.

Ehrlich spokesman Henry Fawell said the govemor is willing to look at the caucus' proposals and would
call a session if they are "credible recommendations."

"Having a special session just to be doing something is not particularly worthwhile," Fawell said.

Constellation spokesman Robert L. Gould said the company had not seen the proposal and could not
conunent on it.

Miller and House Speaker Michael E. Busch have been wary of calling a session without the govemor's
cooperation, but Del. Curtis S. Anderson, a Baltimore Democrat who has been heading up the petition
drive, said he has commitments from more than half the lawmakers needed to force legislators back to
Annapolis no matter what the leaders do.

Anderson said getting the necessary signatures - a majority of lawmakers, or 71 in the House and 24 in
the Senate - would be easy.

Anderson said he and other legislators have vetted their plan with legislative analysts, utility regulation
experts from Maryland and elsewhere, and attomeys. He said elements of the proposal could lead to a
lawsuit from BGE, but he said he believes the balance of it would be upheld.

Miller said he is concerned about whether all of the caucus' goals could be upheld in court. Furthermore,
he said, if the legislature comes in without Ehrlich's cooperation, a consensus between the two chambers
would have to be solid enough to override a veto.

Miller and Busch took a tentative step toward a special session a week ago when they requested
information from BGE and Constellation on executive pay, corporate profitability and whether much of
the electricity BGE bought at auction is being produced by Constellation. They asked for the company's
responses by the end of the month.

Jones said she expects that a special session could be as short as two days or as long as two weeks.
Caucus members said there is tremendous public pressure for lawmakers to return to Annapolis in time
to resolve the issue before the rates go up on July 1.

"As I have been going around the state from community to community, wanting to talk about health
care, wanting to talk about job creation, wanting to talk about the environment, that's not what
Marylanders want to talk about," said Del. Anthony G. Brown, a Prince George's County Democrat and
candidate for lieutenant governor on Mayor Martin O'Malley's ticket.

"They want to talk about electric rates," Brown said. "It's a statewide problem, and we're in crisis."

http://www.baltimoresun.com/news/local/bal-md.rates25may25,1,7223029,print.story?co... 00414
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"Safe Harbor" Statement under the Private
Securities Litigation Reform Act of 1995

This presentation contains forward-looking statements which are subject to risks and uncertainties. These factors Include electric
load and customer growth; abnormal weather conditions; available sources and cost of fuel; availability of generating copacity
and performance of plants; the speed and degree to which competition Is Introduced to our servlce territories; the ability to recover
stranded costs In connection with deregulation: new legislation and government regulation; resolution of pending and future rate
cases, negotiations, and other regulatory decisions; oversight and/or Investigation of the energy sector or its participants; resolution
of litigation; our ability to successfully control costs; the success of acqulring new business ventures and disposing of existing
investments that no longer match our corporate profile; abllify to sell assets at attractive prices; internatlonal and country-specific
developments affecting foreign investments including the disposition of any current foreign investments and potential additional
foreign investments; the economic climate and growth in our service terrltory and changes in market demand and demographic
patterns; inflationary trends; electricity and gas market prices; changes In creditworthiness in energy trading market; changes in the
financial markets; changes in markets for electricity, natural gas, and other energy-related commodities; actions of rating agencies;
changes in utility regulation; accounting pronouncements; performance of pension plan lnterest rates; liquidity in the banking,
capital and wholesale power markets; prices for power we generate and sell at wholesale; changes in technology, Including the
increased use of distributed generation within our transmisslon and distrlbution service territory; other risks and unforeseen events,
including wars, the effects of terrorism, embargoes and other catastrophic events: and other factors discussed in the reports,
including Form 10-K, filed from time to time by the company with the SEC.

Investor Relations Contacts

Ho

Bette Jo Rozsa
Managing Dlrector
Investor Relations
614-716-2840
bjrozsa@aep.com

Julie A. Sloat
Vice President
Investor Relations
614-716-2885
jsloat@aep.com

Adam Hickman
Analyst
Investor Relations
614-716-2854
ajhickman@aep.com
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Mike Morris
Chairman, President & Chief Executive Officer
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Strength & Scale in Assets & Operations

Generation 36,000 MW capacity

Transmission 38,953 miles

Distribution

Customers

200,930 miles

5 million

FUTURE EARNINGS GROWTH DRIVEN BY NATIVE LOAD GROWTH & SUBSTANTIAL
UTILITY INVESTMENT OPPORTUNITY

a



Fuel Mix & Operating Statistics

Natural
Gas/Oil

15%

Pumped
Storage, Wind

Hydro 3%

Capacity by Fuel Mix

AIL

Coal/Lignite
74%

> 36,000 MW domestic capacity

â 85% system availability factor for YE 2004

â 62% system capacity factor for YE 2004

GENERATION FLEET IS SUBSTANTIAL AND LOW COST
5



Coal Procurement

AEP SYSTEM
Central

Appalachia

Powder River
Basin & Other

Coal Supply

(on average)

1
â Purchase 75 MM tons per year

yAve. delivered price - $28.50/ton in 2004

â Essentially 100% purchased for 2005

>Approximately 10% price increase in 2005

EASTERN SYSTEM

PRB & Other

Central
Appalachia

WESTERN SYSTEM

Lignite

Powder
River Basin
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Fuel Recovery

AEP SYSTEM

Customer

Shareholder

Fuel Cost Recovery
(on average)

t
>Fuel recovery varies by jurisdiction

>70% of fuel costs is recoverable across the
AEP System
â Active Fuel Clause Jurisdictions:

AEP EAST: AP-VA, 1&M, KGP, KP
AEP WEST: PSO, SWEPCO

H

Off Systern Sales
Counterparties

EASTERN SYSTEM

WESTERN SYSTEM

Customer

Off System Sales
Counterparties
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Allowance prices for SOZ and NOx have been extremely

=. 5
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volatile since the beginning of 2003
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Market Value vs. Inventory Cost
0

$/MWh

Profile of Uncontrolled Power Plant
exposed to Market Value of

Emission Credits

12.0

10.0

s.o

6.0

4.0

2.0

0.0

n so2

® NOx

July
2003

July
2004

Basis - Coal Plant
9.5 MMBtulMWh Heat Rate
0.251bs NOx/mmBtu
1.67 lbs SOzlmmBtu

July
2005
Est.

AEP has managed its exposure
to rising emission allowance

costs

â Inventory cost of emission
credits is low

â Effective hedging program
for S02 aflowances

â Effective capital
implementation in the NOx
SIP Call ($1.3 B)

â Exposure in future years
reduced by $3.7 B capital
program and current
inventory of allowances
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â Cost of generation to serve retail customers
â Retail customers continue to receive the benefits of

AEP's lowest generation on an hourly basis

â Off-system sales margin
â October-December was a learning period; results

steadily improved each month
â 4th quarter off-system sales margin was in line with

budget

WE CONTINUE TO APPLY LESSONS LEARNED IN PJM TO MAXIMIZE THE
VALUE OF OUR GENERATION FLEET

10



Investment To Drive Utility Earnings Growth
m

â Investment in new generation: IGCC

â Environmental Investment: $3.7 billion 2004- 2010

â Energy Delivery Investment

=. o GROWING EARNINGS THROUGH ADDITIONS TO THE ASSET BASE
11



Merctiry
R^ISieval'

Source: US Department of Energy

=. Source: US Department of Energy
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Comparison Of Technology Options

IGCC vs. Pulverized Coal and Natural Gas Combined Cycle

PC IGCC NGCC

Nominal Capacity (MW) 600 600 530
Heat Rate (BTU/kWh) 8700 8500 7000
EPC Cost* ($/kW) 1200 1450 400

Total Plant cost** ($/kW) 1450 1750 470

Variable Production Cost***
($/MWh)

16 14 37

* EPC includes the cost to engineer, procure and construct plant.
** Total plant cost include land, overheads, AFUDC, etc.
*** Assumes Northern App Coal @ $37/ton, no emission credits and $5.00 gas

STRATEGIC ADVANTAGE OF IGCC OUTWEIGHS LEAST COST CONSIDERATION

13



Site Selection Considerations

â Brownfield site vs. Greenfield site
â Sufficient Space

â Flat area with adequate construction access
â 600 acres

â Fuel delivery options
â Rail/barge/truck
â Up to 4 million tons/year of coal
â Access to water

â Transmission Line Costs
â Distance from high-voltage lines
â Costs for grid interconnects and stability impacts

PJM EVALUATION REQUESTED FOR 3 POTENTIAL SITES

14



â Air - to evaluate best available control
technology (BACT)

â Wastewater - to understand wastewater
streams

A US COE (Corp of Engineers) - to obtain permits
for construction of river facilities

);o. NEPA Process - (National Environmental Policy
Act)- Environmental site studies addressing
wetlands, endangered species, historical artifacts

PERMIT PROCESS WILL TAKE 1-2 YEARS
15



2005
â Secure regulatory cost recovery - June
â Finalize site selection - August
â Negotiate with suppliers - Throughout 2005

=. 0

â 2005-2007: Obtain permits and finalize
engineering and procurement

â 2008-2009: Construct and start-up plant

AEP WILL PIONEER CONSTRUCTION OF LARGEST IGCC PLANT IN THE WORLD
16



Environmental Capital
Investment*

2010

2009

2008

2007

2006

2005

2004**

ON $91

0

Compliance Allocation

$124 MM

® NOx Compliance n SOz Compliance ED Mercury

$283

$1442

MMMO $542

$1,214

$797 !

$299

500 1000

$ in Millions

1500

*Environmental investment for NOx, SO2, & Hg purposes
** Actual investment level in 2004

H

Current Programs
$1.9 Billion:

$0.6 billion for NOx

$1.2 billion for S02

Future Programs
$1.8 Billion:

$1.7 billion for S02

$0.1 billion for Other

MAJORITY OF 2005 & 2006 DOLLARS WILL BE INVESTED IN OHIO & APCO

17



Ho

Projected Environmental
Investment Allocation

5%

® Ohio Power 8 CSP

q Appalachian Power Co.

0 Kentucky Power Co.

® Other

49%

Funding the Environmental
Investments

â Ohio: 49% ($1.8 billion)
> Rate stabilization plan annual

increases at CSP - 3% and OP -
7% beginning in 2006 through
2008

Y Virginia/West Virginia: 34% ($1.2
billion)

â VA: Environmental cost recovery
mechanism/two rate case
opportunities through 2010

â WV: General rate case filing

â Kentucky: 12% ($433 million)
â Surcharge mechanism

18



Environmental Investment
EM

Plants under consideration:

Install Scrubbers:

2006 - 2010
Mitchell

Mountaineer
Cardinal

Amos
Big Sandy

Muskingum
Conesville

Install SCRs:

2005 - 2007
Muskingum

Amos
Mitchell

AVERAGE VARIABLE COSTS WILL BE $18 - $21 PER MWh
19



Energy Delivery Investment

Distribution Capital Expenditures

2003

2004

2005

0 200 400

$ In millions

2003

2004

2005

Transmission Capital Expenditures

0 100 200 300

$ in milllons

400 500

n Actual

® Projected 2005

Major Capital Project
Wyoming/Jackson Ferry 765 kV Line

600 800

AEP Ohio $ 181 $ 210
Appalachian Power 147 200
Indiana Michigan Power 69 68
Kentucky Power 27 25
AEP Texas 140 131
Public Service Co. of Oklahoma 70 70
Southwestern Electric Power 88 70

$ 722 $ 774

n Actual

® Projected 2005

Notes:
" Represents projected capital expenditures for 2005

$124 MM
O Spent Ta-Date

n Remaining
Expenditures

Project should increase average T&D rates from 2.0 cents to
2.04 cents/kWh

=. ; INVESTMENT IN ENERGY DELIVERY WILL CONTINUE TO BE SUBSTANTIAL
20



Managing the Regulatory Process

â Current Regulatory Activity
â TCC Wires Rate Case
â TCC Stranded Cost Recovery
â PSO Rate Case
â Louisiana Rate Review

â Planned Regulatory Activity (2005-2007)
â FERC Transmission Rate Case
â General Rate Cases in all AEP East jurisdictions to

seek recovery of investment:
â IN, KY, MI, TN, VA, WV

BRING CASH IN THE DOOR TO COVER CAPITAL EXPENDITURES & GROW
EARNINGS THROUGH ADDITIONS TO THE ASSET BASE

21



Summary of Impact (Columbus Southern Power & Ohio Power):

Income Incremental Cash

Rate Stabilization Plan 2005 2006 2007 2008 2005 2006 2007 2008

Escalation of Generation Rate 0 83 173 271 0 83 173 271

POLR Rider/Recovery of RTO Costs" 21 0 0 0 0 7 7 7

POLR Rider/Return on Environmental
Additions 44 26 26 26 0 41 41 40

Total RSP Impact 65 109 199 297 0 131 221 318

Pre-Existing Electric Transition Plan

Elimination of 5% Residential
Generation Credlt" 0 25 25 26 0 25 25 26

Recovery of RTO costs" 0 29 29 29 0 29 29 29

Total ETP Impact 0 54 54 55 0 54 54 55

Elimination of 5% credit is per Statute, and part of preexlsting ETP, not the RSP

Recovery of administrative RTO costs, net congestion fees and ancillary ser+Aces permitted in pre-existing ETP, but the RSP
allows for recovery of 2005 costs as well

AEP WILL STILL HAVE AMONG THE LOWEST RETAIL RATES IN OHIO

22
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Susan Tomasky
Executive Vice President & Chief Financial Officer
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2005 Earnings Guidance: $2.30 to $2.50 per share

11 hs ,,: 1?S ($ml^tl^ns EA^-:
UTILITY OPERATIONS:

Gross Margin:
I Regulated Integrated Utilities 3,003 3,049
2 Ohio Cos, 11959 1,988
3 Texas Wires 441 469
4 Texas Supply / REP 347 198

H

5 Off-System Sales 472 547
6 Other Wholesale Transactions 14 -
7 Transmisslon Revenue - 3rd Party 451 410
8 Other OeratingRevenue 331 346 ./
9 Total Gross Marg in 7,018 7,017

10 Operations & Maintenance ( 3,072) ( 3,087)
11 Depreclation&Amortization ( 1,256) ( 1,275)
12 Taxes Other than Income Taxes (700) (728)
13 Interest Exp & Preferred Dividend (616) (592)
14 Other Income & Deductions 181 181
15 Income Taxes (489) (529)

16 Net Earnings Utility Operations 1,046 2.64 988 2.54

IM/ESTMENTS:.

17 Gas Operatiohs (93) 3
18 Other(nvegtments (1:6)
19 Total Investments (51) Q:]3) (13 (t1`,.Q4^

'^ ^^ ^^

21 OWGOtNG EAIt ItT6s' 614°

• Retail sales increase due to retwm to normal
^weatherarYd ecpht5micgrowth

v Lower Tekas Supply due to sale of TCC assets;
%oyu8r (hirtl;party firaiismission margin partially
o8set tiy }u'g/ier o)1l-system sales prices

• Higher operating expense partially offset by lower .
inte[est axpense; 2004and 2005 Otlfer In,ovme and ;
D'eduottbrY^ rr1GlLC^e r^trzlm oh T^tas ^tranded Co3N .
of $^tTkJvTM^r9d,^ia^KiIN1, respeotitrely

• Lower interest due to dabt retirements and
assignmenf of debftb subsidianes; 2004 inctudes
unfavoratile effect o/ enforcement provisions

25



Carrying Cost Details:
Amount Recorded for 2002 & 2003 $193 Million
Amount Recorded for 2004 $109 Million
Estimated amount for 2005 $101 Million

=. .

Simplified Calculation:

Initial Stranded Cost Base

Q debt component of the 11.79% pre-tax cost of capital

Amount (subject to limitation of actual TCC interest
expense)

$1.34 billion

8.12%

$109MM

EQUITY COMPONENT RECOVERABLE ONCE AN ORDER IS RECEIVED
26



Risks and Uncertainties

2005

â Outcome of pending regulatory proceedings
YTexas, Oklahoma & Louisiana

â Operations within PJM environment

â Plant availability

â Rising fuel costs

â Weather (storm damage and effect on sales)

27



* Assumes the midpoint
range based upon $2.30 to
$2.50 per share earnings
guidance and 389 milllon
shares outstanding

** Includes HPL, STP,
Oklaunion & Pacific Hydro
asset sales

* *** Includes $550MM of
parent debt reduction

****Equity units terms
** require issuance of

$345MM common shares in
August 2005; offset by
$500MM share buyback
program

28



2005 Capex

m Tranemission

n Distribution

® Environmental

n Nuclear

n Generation

® Investments

n Corporate

2005 Projected Totals $2.69 Billion

Hca

$80 MM
$166 MM - $233 MM

2004 Actual Totaled $1.69 Billion

$157 MM $51 MM

$12MM. $399 MM
® Transmission
n Distribution
• Environmental
n Nuclear
n Generation
te investments
n Corporate
n New Generation

29



Year 2005E 2006E 2007E 2008E 2009E 2010E

Environmental Capex $797MM $1,214MM $542MM $442MM $283MM $91MM

Total Capex $2,675MM Guidance not yet released

Sources of Cash

y Cash Flow from Operations: Continued earnings growth

â Rate Relief: Ohio rate relief begins in 2006; Rate proceedings expected in all other
jurisdictions by 2007

â Asset Sales: HPL, STP, Oklaunion, Pacific Hydro & Bajio

> Texas Securitization: $1 billion plus in 2006 (Half goes to TCC debt paydown)

r Texas Competition Transition Charge: Approximately $190MM per year before
securitization; $45MM per year after securitization

> Debt Issuances: Will maintain capitalization ratio below 60%

AEP HAS ADEQUATE SOURCES OF CASH FOR CAPEX PROGRAM

30



Liquidity Summary Actual
Dec-04

$MM Amount Maturity
5-Year R/C Facility 1,000 May-05
3-Year R/C Facility 750 May-06
3-Year R/C Facility 1,000 May-07
3-Year L/C Facility 200 Sep-06
Total Credit Facilities 2 950

Plus
Total Cash & Cash Eq uivalents 420

Less
Commercial Paper Outstanding -
Amount Drawn on Bank Loans -
Amount Issued (L/C Facility) 57
Net Available Li uidi 3 ,313

R/C=Revolving Credit
L/C=Letter of Credit
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Capital Structure

=. 0

Capital Structure & Ratios 12/31/2004
Debt Equity Total

Balance Sheet Capitalization
Long-term Debt 12,287 - 12,287
Short-term Debt 23 - 23
Preferred Stock Subject to Mandatory Redemption 66 - 66
Preferred Stock Not Subject to Mandatory Redemption - 61 61
Common Equity - 8,515 8,515
Total . . .- 20,952
% of Capitalization per Balance Sheet 59.1% 40.9% 100.0%

Adjustments
Preferred Stock Subject to Mandatory Redemption (66) 66 -
Defeased First Mortgage Bonds (84) - (84)
Off-balance Sheet Leases 1,241 - 1,241
Securitization Bonds (698) - (698)
Spent Nuclear Fuel Trust (229) - (229)
Equity Credit for Equity Units (276) 276 -

Total . . . .
% of Adjusted Capitalization 57.9% 42.1% 100.0%

MAINTAIN DEBT-TO-CAP BELOW 60%
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Cornpany

AEP, Inc. Commercial Paper
American Electric Power Company, Inc.
AEP Texas Central Company
AEP Texas North Company
AEP Utilities, Inc.
Appalachian Power Company
Columbus Southern Power Company
Indiana Michigan Power Company
Kentucky Power Company
Ohio Power Company
Public Servlce Company of Oklahoma
Southwestern Electric Power Compan

=- 0

Current Ratings for AEP, Inc. & Subsidiaries

Moody's
Senior Senior Business

Unsecured Secured Outlook Profile

S&P
Senior Senior

Unsecured Secured Outlook

N/A A2 - S
6 BBB - S
2 BBB BBB S
2 BBB BBB S

N/A BBB BBB S
5 BBB BBB 5
3 BBB NR 5
6 BBB NR S
5 BBB NR S
3 BBB NR S
5 BBB A- S
5 BBB A- S

Senior

Unsecured

Fitch

Senior

Secured Outlook
r....^.a:+3me^
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What AEP Offers

â Strength and scale in assets & operations
â Focused utility model
â Earnings growth driven by native load &

capital investment
â Attractive dividend yield in excess of 4%
â Positive dividend outlook
â Stable credit profile
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UTILIIY OPERATIONS:

Gross Margin:
1 Regulated Integrated:UtiliBes
2 Ohio Cos.
3 Texea Wires
4 Texas Suppt¢I PEP
5 af-systern Sele4
6 OtherlNhdesaleTrgnsadions
7 TransrmssiorrRevenue=3rdPeiTy
8 Other GperatingRSVenUe

9 TotalGrossMergin

10
11
12
13
14
15
16

Operatlons & Maintenance
Oepred alion & Amoitizati on
Taxes Other than Inco[ne Taxes
Inlerest Exp & Preferred DiNdend
Other Income& Deductlons
IncomeTaces

Net Earnings Uti6(yOperaUons

INVESfiPr1EfJ-WI::

Gds Opersfi^ir§; = -^^:
^_ her Irnj^`S^fh"gf,il

19 (Totdll"nveah'®t

04-G01NGEARFJfNOt:

^Shares 0utstandng (in ntillions)

102,090GM:@ S Ni7A,dNahr=
46,726 GYVfi ^.. $ d1.0 MNultr =
2001 009 S_ 1Tz )87tJwir =
22206.' U1+^'(c^ S 1Y's fiAfi4hr, =
32,204 M7t 5 • 14:& fFAS(Vhr ^-,

3,003
1,959

441
"34i
472

14
45.1
331

7.018

(3,072)
(1,256)

(700)
(616)
161
488

; 1,04:82.84

3%
Note: Foranalgpc purpasas, cenain tnanciz: statemers amou7ts hate been redassi0ed forths siect on earnings presentutim.

1041447 GtVh 6 $ 29.2 1MJV1irR.=
"
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WS1.com - States Seek Ways to Curb Surging Electricity Bills
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February 28, 24106

States Seek Ways to Curb
Surging Electricity Bills

':14anv Consumers Face.lolt
Arising From '90s Changes;
Conoecticut's 22% Increase

By RERECCA SMITH
F<Arnaq ?$ ?49.S; Pnre AI

With consumers in many parts of the country facing sharp increases
in their electricity bills, officials in some states are considering rate
caps or other measures that would beat back deregulatiom
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The expected increases stem from the deregulation of retail electricity markets and the receutly
soaring costs of the natural gas uscd to generate electrical power. In the 1990s, nearly halfof the
states deregulated electricity in hopes of fostering competition and ultimately lowering prices for
consumers. To give competition time to take hold and guard against market disn+ptions, many
states lowered, and then froze, electricity rates for a few years or found other ways to temporarily
stabifize prices.

Rate freezes already have expired in several states, including New Jersey, New York and Otio,
and the last vestiges of rate regulation are set to expire this year in a half-dozen large states,
including Illinois, Michigan and Texas. The big rate increases on the horizon in some states have
undermined support for deregulation among both consumers and policy makers.

In Delaware, for example, customers of Pepco Holdings Inc: s Dchnarva Power unit face a 59'/0
to l 1 T"/a rate increase in May that would push the average residential 6i11 to $145 a month from
$91 for 1,000 kilowatt hours of elechicity; industrial users face the biggest inarrr.se. Norfheast
Utilities Connecticut Light & Power Co. customers face a 22°/u increase in rates, which would
add $23.36 a month to the average bousehold s bill. In Texas, rates have risen nare than 80% for
customecs of the state's biggest utility,l7CU Coep_

"High prices almost guarantee a political reaction," says Kenueth Rose, senior fellow at the
Institute of Public Utihties at Michigan State University.

Until deregtdation, utilities generally owned the power plants that Gunished electricity to their
customets. They sold power at regulated ptices based on their costs. As statcs started to
deregulate, many utilities sold their power plants to unregulated affiliates or others. For a time,
they continued to buy power under conbact from their former plants. Many of those deals are
coming to an end, leaving utilities to negotiate new supply contracts at a time when high natural-
gas prices have driven up wholesale electricity prices.

h[ip-llonline.wsj.com/article._print/SB 114 L09698440585010.html
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That has provided a special boost for owners of nuclear and coal-buming power plants, who
benefit from sharply higher electricity ptices but whose fuel costs typically are low compared with
natural-gas-fired plants. "Customers I talk to find it antazing and disturbing that this is
happening," says Dave Kolata, head of the Citizens Utility Board, a Chicago consumer group.

Edison International, Exclon Cotp_ and Constellation Energy Group Inc., which own many
non-gas-fired plants, may be among the biggest beneficiaries, but many stnaller players also could
profit from being able to sell to utilities that had been under contract to another provider.

Some state officials are steppiag forward to propose rate caps and other measures meant to hold
down increases in electricity bills. But the proposed fixes could pu1 utilities in a cost squeeze_
Similar proposals backfaed five years ago during California s electricity crisis, bankrupting the
state's biggest utility. Critics also say the measures do nothing to fix the underlying problem of
surging wholesale power cosls.

In Maryland, a growing group of lawmakers wants to limit rate increases to 5% a year amid
evidettce that prices at Baltimore Gas & Electnc Co. otherwise could surge 40"/o to 80% in July
when a six-year rate freeze ends-

With the entire General Assembly and govemor up for electio0. "you don't have to be brilliant to
see what's coming" if lawmakers fail to act, says Delegate Patrick McDonough, a Republican
from Baltimore and sponsor of the bill that would limit rate increases. Ahead of deregulation,
BG&E transferred its power plants to an unregulated unit of parent Constellation Eaergy_ That
unit had a 46% increase in fourth-quarter profit.

Paul Allen, a spokestttan for Constellation Energy, says his fitm hopes Mr. McDonough's bill "is a
political gesture, not a piece of serious economic legislation" because it wouldn't give BG&E
enough money to buy eleotricity for its customers_ That could lead to a siNation similar to that
faced by Pacific Gas & Electric Co. in 2001, when runaway prices in California's wholesale
electricity market pushed the San Francisco company into bankruptcy court because it wasn't
permitted to raise retail rates enough to cover its higher power costs- Eventually, those costs wete
imposed on consumers.

Conttecticut Attorney General Richard Blumentbal last week asked the Legislature to impose a
windfall-profits tax on nuclear generatots whom he says are reaping "excessive" profits. The
state's utility regulators also have been working to delay some rate increases until lhe winter
heating.scason ends_

Mr. Blumenthal says he believes nuclear plants are reaping returrts of 44% to I00°/a compared
with the 10'/. or so they were permitted when owned by regulated utilities. Mr. Bhtmenthal wants
the Legislature to impose a 25% to 50% tax on ptofit margins in excess of 20% and use proceeds
to offset electricity costs.

Dominion Resources htc., Richmond, Va., which owns two nuclear units in Connecticttt, says
profit levels at the nuclear units are "proprietary" and it opposes a windfall-profits tax. Some
nuclear plants that were poorly run by uttlities have become stellar perfotmers under new owners,
such as Dominion and Exelon, which can conunand market prices.

Mr_ Blumenthal also wants Connecticut to create a state power authority that would sell energy at
the cost of ptoduction. California attempted a similar tactic during its energy crisis but later

httpJ/online.wsj.com/article_printlSBi 141096984405850101tm1
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dismantled the fledgling agency when it concluded it was impractical for the cash-strapped state
to produce and selJ power.

tu Illinois, legislators were expected to introduce this week a bill to extend a decade-old retail rate
freeze for three years. That is similar to what Ohio did last year when it postponed its own day of
reckoning to 2008, hoping for lower prices by then. Bul a rate Lreeze in Ilfinois would do nothing
to prevent power proctuement costs from rising shatply for utilities owned by Exelon and
Ameren Corp., which will begin buying power for milGons of customers through energy auctions
this year to replace expired supply contracts.

John Rowe, Exelon's chairnuw, says his firm would be willing to defer some power costs for
collection in future years to reduce the immediate impact to custoroers of Commonwealth Edison,
Exeloa s Illinois utility uniL He adds that such measures amount to Band-Aids and "ntaking a
ntarket system that works here is still a problem" that must be worked out.

The beginnings of a backlash may even be brewing in Texas, a staunch suppotter of deregulation_
Tlle chairman of the Texas Public Utility Contmission says he wants to haul utilities before his
body to explain what they intend to do once the last vestiges of rate regulation end this year_ He
hasn't been able to win supporl from other members of the commission.

Mjchigan, meanwhile, has been among the bright spots for consumets_ The state s utilities didn't
divest their power plants, most of which arc coal-fired or ntlclear and thus have relatively low
opetating costs. Although a rate freeze ended there for small consumexs in January, rates are up
just 6% to 7"/o.

Write to Rebecca Smith at rebecca.stnithGwsj.comt
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Introduction
Created on April 4, 2002 by Speaker of the Ohio House of Representatives Larry Householder, the House Energy
Policy Committee was formed to evaluate rhe state of Ohids current energy resources and to reconunend public
policy changes to ensure rhar Ohio will have sufficient supplies of safe and reliable energy now and in the fucure.

The 35-member committee was chaired by Representative Nancy Hollister, Chairman of the Energy and Environ-
ment Commirzee and Representative Lynn Olman, Chairinan of the Public Utilities Committee. Menibers of these
two commitcees form the House Energy Policy Commitree, a list ofwhich is artached to this report.

The Conimittee niet eleven times between April, 2002 and January, 2003. Seventeen separate panels represencing

75 individual interested parties testified before the committee, with numerous other interesred parties choosing to

submit only written testimony. All written testimony and comments submiaed to this committee will be on file

with the Ohio House Clerk's office for a period of two years.

A wide variety of inrerested parties provided testimony ranging from energy producers, brokers, marlcecers, resi-
dential and commercial user representatives, regulators, mining interests, environniental groups, manufacturing
representatives, government officials and academicians- The chairmen solicited a broad range of testimony co assist
committee members in their deliberations.

The comnrittee is aware that the Ohio Energy Straregy Interagency Task Force issued a report in 1994 stating,
"Ohio's citizens and governmenr should develop and utilize energy resources in a manner which fosrers economic
growth, enhances global competitiveness, employs efficiency and conservation standards, and ensures energy securiry
and environmenrral qualiry." The attached report is not meant to rewrite this goal but is meant to evaluate where
we are today and where we will be tomorrow. In addition, nothing in this report is meant to specifically address

concerns raised by the blackout that occurred on August 14, 2003. However, it is the recommendation of the

committee that PUCO Chairman Alan Schriber present Itis conclusions about rhose events to a joint meeting of the

House and Senate Public Utilities Committees, once his inquiry has been completed.

Today, the marketplace dictaces supply and for chat reason, through the direccion of Speaker Householder, the House
Energy Policy Commitree was charged wirh the task of making sure that as world conditions change, Ohioans will
have adequate supplies of safe, reliable and clean supplies of energy now and in the future.

I
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The adequacy, transinission, reliability and safery of elec-

triciry are of the highest importance in Ohio. Because

the intensive-energy use sectors of manufacturing and

agriculrure form the backbone of our srate's economy,

electricity issues directly afFect the fiscal health of Ohio's

cirizens, businesses and institutions. In this age of elec-

tric industry resrrucmring it is essential for the State of

Ohio to have a clear sense ofdirection regarding electric-

iry policy. Various witnesses, including the state's large

manufacturers, testified ehat the legislature must examine

all aspecrs of che elecrricity ittdustry, from generation

to transmission to policy coordination with the federal

government, to create a comprehensive energy policy.

Ohio has a current average

of 31,000 MW of baseload

power being generated

inside its borders. How-

ever, a rotal of over 39,000

MW serves Ohio cuscom-

ers, as baseload generating

facilities located ourside

Ohio send power to our

state. At this time, our baseload capacity is adequate

to address our currenc needs. However, with the ue-

mendous amount of time necessary to site, permit and

build generation facilities, the committee understands

chat baseload generacion capabiliry is a long-term issue.

According to the Energy Information Administmtion,

"the detnand for energy services in 2025 is projected to

increase markedly over 2001 levels...With the growth

in demand for energy services, primary energy use per

capica is projected to increase by 0.7 percent per year

through 2025, with efficiency improvements in many

end-use energy applications making it possible to provide

higher levels of service withour significanr increases in

total energy use per capita" (Annual Energy Oudook

2003 with Projections to 2025, EIA).

While EIA forecasrs a small increase in total energy use

from 2001 co 2025, we know that Ohio has several older

coal and nuclear baseload generation facilities which will

be rerired by 2025. To ensure our healthy srandard

of living and business climate in Ohio, additional base-

load generation must be construcred and maintained.

According to the Oltio Power Siting Board, a majority

of the projects approved by the board between 1999 and

2002 have been gas-fired unirs instead of the traditional

coal-fired systems. Additionally, many of the units are

"peaker" plants, meaning they are nor designed to run

cotttinuously but fire at times of peak elecrric usage.

Many observers believe that die lack of construcrion of

baseload generation facilities can be strongly linked to

electric deregularion in Ohio, which effecrively precludes

a guarantee of return on investmenrs. In this currenr

economy, the stace is unable to provide economic incen-

tives to encourage generation construction. However,
the committee recommends that future legislation
and policies of the state assist, and not hinder,

the construction of baseload generation facilities in

Ohio. This includes assisting utilities to retrofit
coal plants currently in use with air pollution

control equipment. Because an increase in baseload

To ensure our healthy standard
of living and business climate in
Ohio, additional baseload genera-
tion must be constructed and main-
tatned

generation could trans-

late into a need for

additional transmission
facilities, the committee

also recommends making

the construction of those

facilities a priority.

With five investor-owned

utilities operaring genera-
rion, transmission and disrribution facilities in this state,

85 municipal electric companies and 25 rural coop-

eracives, Ohio has a diverse eleccric industry. With

such varied types of encities providing electricity, policy

makers are challenged to provide uniform yet flexible

standards for the power industry.

The committee heard excensive restimony from power

producers and others requesting changes to the power

siting process to help with the changes made in rhe

electric restructuring law. The committee acknowledges

and commends the recent rule changes adopted by the

Public Utilities Commission of Ohio wich regard to the

power siting process. The changes reflect the efforts

of the PUCO, che Power Siting Board, and various

members of the electric utility industry ro streamline and

improve regulatory process in siting new electric genera-

tion, transmission and distribution facilities. Addition-

ally, the committee applauds the effort of Chairman

Olman to update power siting board provisions through

HB 133. This legislarion allows rhe board ro pursue

civil, rather than just criminal, penalties against entities

rhat violate board decisions. The committee recom-

mends continued rule review and evaluation by the
2
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PUCO and the Power Siting Board to ensure a

streamlined, effective, and predictable siting process.

Broughr abouc by che restructuring of the retail electric

ittduscry, federal regulators understood the need to have

neutral parties control transmission lines to shunle elec-

triciry across utilities' service territory. Withour such

independent management, the utility generating the

power could be subjecr to tolls as its power is transferred

across rerricories, or worse, refusal by the owner of die

lines to move the electriciry. In Senate Bill 3 of the

123rd General Assembly, the legislamre recognized rhe

importance of independent transmission control. The

bill specified that electric utilities musc not own or con-

trol transmission facilities after the start of competition

unless that utiliry is a member of, and transfers control

to, an RTO_

The federal government primarily regulates the transmis-

sion functions of electric utilities. At this time, the

Federal Energy Regulatory Conimission (FERC) is craft-

ing rules governing RTOs and approving these enrities

around the country. In Oltio, FirstEnergy and Cinergy

have joined the Midwest ISO (independent system oper-

ator) and AEP and Dayton Power & Light have applied

to the PJM regional transmission organization. Many

interested parties testified that having two RTOs in Ohio

could hamper [he electricity markec The members are
inclined to agree that one RTO would better serve the
citizens of this state; however, the committee believes
that FERC has the espertise to evaluate the physical

and technical matters that compose Ohio's tnnsmis-

sion grid and its management. The members stress
that the PUCO should work dosely with the FERC

to ensure that the FERC systematically evaluates the
grid in Ohio, determining such issues as adequate
transmission facilities and sufficient safeguards. The

members recommend continuing to communicate

with our Congressional delegation our desire to have
a strong competitive market in Ohio and to cotn-
municate that message to FERC. The PUCO must

continue to work to provide adequate information

from the wholesale market. Additionally, Ohio must
work dosely with FERC and other federal regulatory
bodies to ensure that state and federal oversight of

energy markets is cooperative and complementary.

Despi[e the addicional work that remains, state experts

have a relatively positive outlook regarding the effects
of electric restructuring and the state of competition
in Ohio. PUCO Chairman Alan Schriber, Consuniers'

Counsel Rob Tongren and Departmenc of Development

Director Bruce Johnson, while urging that state regula-

cors must continue to monicor the structure, rold legisla-

tors that Ohio's electric deregulation system is a model

for the councry and continues to mature and evolve

conscructively. One reason for its success is municipal

aggregation, allowing cicies to pool the residen[ial load

wichin the polirical subdivisions limits and to accept

bids from utilities and marketers to serve chose custom-

ers. According to the Consumers' Counsel, as of Decem-

ber 2002, over 190 communities have created customer

pools, accounting for 90% of the 800,000 residential

customers who have switched suppliers.

As Ohio treaded into uncharted waters by being one of
che first states to deregulate its electric utility induscry,
the General Assembly knew that regulation and oversight
by rhe PUCO would be necessary to achieve a competi-
tive market. The legislature gave the PUCO a cremen-
dous amount of supervision and management authority
in SB 3, and it continues to monitor the market as
we move through the transition periods. For example,

to give compecition more time to develop, the PUCO

approved an extension of the transition period for

Dayton Power & Light. Consumer advocates, regulatory

officials and indusrry representatives worked together to

craft a new plan, agreed to by the parties, to continue

the framework of a competitive market while allowing

some protection to customers. The members encour-
age the PUCO to continue to take the necessary
steps, whether by rule or a request for legislation, to
ensure that a healthy competitive market is in place
before firll competition begins.

Ohio has been a model to the resc of the county regard-

ing its innovative and vanguard approach to the electric

utiliryinduscry. By continuing to design good public

policy to shape the industry, Ohio can remain a prosper-

ous, growing state through the 2lst Century.

Coal is an abundant natural resource in the United
States and in Ohio_ Many sources in government and
industry estimate that the current unrapped coal supply
could provide us with coal for at least another 250
years. According to industry sources, mining of coal in
Ohio began at the beginning of the 19th century and is

3
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now done in abouc 30 counties across the state. Ohio

contains both high and low sulfur coal, but a

nrajoriry of the low sulfur coal already has been mined.

Approximarely 85-90 percent of all energy used in the

state is produced by coal-fired generaring facilities.

Induscry officials report the biggest impediment to Ohio

coal is [he cost to utilities ro comply wich the Federal

Clean Air Act, whiclr ltas also resulted in increased rrans-

portation costs for many high sulfur content coal pro-

ducers to ship coal to generating units fitied with flue gas

scrubbers and existing dean coal technology. To

assist electric utilities efforts to manage the increased
environmental regulations
and to provide incentives
for consumittg Ohio coal,
the General Assembly insci-
ruted what is commonly

called the Ohio Coal Tax

Credit in 1995. Originally,

[his credit allowed a utility comparty to claim a $1 per

ton credit against its corporate franchise tax, with a car-

ryover into future years if rhe utility could not claim the

entire credit each year. In 1999, the legislature increased

that credit to $3 per ton. According ro stanue, the tax

credit will expire on December 31, 2004. The commit-

ree heard testimony regarding the extension of the tax

credit, along wirh instituting a separate credit that would

allow utilities to claim expenses in connection with che

installation of air pollution control devices. According

to a study of the coal tax credit commissioned by che coal

industry, the loss of tax revenue by the state could equal

$44 million for 2002, with the bene6ts of a healthy

coal industry equaling $383 to $475 million for Oltio's

economy. Addicionally, the Legislative Service Commis-

sion estimated the loss of tax revenue from the credit

could total $94.7 million in 2002. However, because

2002 is a cransitional year between the credit being

claimed on the public urilicies excise tax to the corporate

franchise tax, it is not an ideal year to estimate revenue

loss.

Industry officials suggest that despite state government

assistance to utilities to increase their use of Ohio coal,

our indigenous coal industry is in serious jeopardy and

could cease to exist in the near future. As our stace

continues on the journey of electric deregulation, the

committee is concerned that if Ohio coal is eliminated

in all pracricality as a fuel source, then prices could

dmmatically increase. Such evenrs could pocentially hurt

4

Ohio's emerging electricity marketplace, dicrating addi-

tional government intervention and regulation.

Coal industry officials testified ro the committee that

excension of the tax credit beyond 2004 would help to

ensure the health and longeviry of rhe industry, giving

local utilities an economical source of fuel. The mem-

bers would prefer to extend the coal tax credit until
the end of Ftscal Year 2007. If the legislature does
not think that extension of the coal tax credit is
feasible because of the state's current economic condi-

tion, then the committee suggests that the legislature

work with industry officials and focus funds on job
retention and creation within the coal mining indus-

It is clear to the committee that

clean coal technologies are the key to

try. The state currendy has

programs upon which a tax

credit can be modeled for

this specific ins[ance.

It is clear to the committee
that dean coal technologies

are the key to a successful future for Ohio coal. The

members heard several hours of testimony regarding

clean coal technologies and were impressed wirh the

number and sophistication of those projecrs. The com-

mittee recommends that the legislature focus on

promoting and funding for clean coal technologies.
Although the state may not presently be in a position
to offer incentives for clean coal technology, future

legislatures should consider the advantages associated
with this investment in Ohio's coal industry and any

matching federal funding that may be available for
the development of dean coal technology. Currently,

the Ohio Coal Developmenc Office (OCDO) does a

superb job of working with interested parties to join
funding for research and development for their projects,

which include reducing or eliminating mercury, sulfur

dioxide and nitrogen oxides. Ohio must continue to

support these endeavors, but also it must help to bring

these projects to commercial readiness. Additionally,

because of the nature of the work of the OCDO, [he

members support the transferring of [he office from

the Department of Development to the Ohio Air Qual-

ity Developmenc Authority, as completed in the recent
biennial budget bill, HB 95. Both entities focus on

assisting businesses use or develop dean air technology.

This merger will help the srate streamline its technology
operations and best utilize its human and financial

resources.

a successfztlfuture for Ohio coaL
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Coal is a vital component to the councry's energy sysrem.

As it is an abundant natural resource in our state, along

with a driving economic force, we must strive to main-

rain coal's central position in the system.

Natural Gas and
Perroleum
Narural gas and petroleum drilling have a long hiscory

in the state of Ohio. According ro industry officials,

commercial oil drilling 6egan in 1860, with commercial

natural gas production in

1884. In almost all of

Ohio's counties natural gas

and oil have been found,

with 42 counties still hous-

ing active wells. The

majority of accive wells in

Ohio are considered mar-

ginal,:producing less than

10 barrels of oil or 60,000

cubic feet of gas per day.

Industry representatives report thar Ohio is the 7th larg-
est consumer of natural gas in the United States, and
in 2002, in-state producers supplied about 1 I°/u of that

In 1996, the General Assembly passed the HB 476,

which allowed che l'ublic Utilities Commission of Ohio

to begin the deregularion of the retail sale of natural gas

and any ancillary services of a natural gas company, along

with offering alternative regulation to gas companies.

Passed as a complement to the earlier legislation, the

General Assembly approved HB 9 in 2001, giving the

PUCO atahority ro certify natural gas suppliers and

assisting customers with high heating bills. Because of

decreased drilling and storage space, along with increased

use of natural gas co generate electricity, natural gas

prices increased in the winter of 2000-2001. These price

increases took many marketers by surprise, causing them

to default on their obligations to supply customers with

natural gas. Many Ohioans wei-e notified that their gas

supplier had gone ottt of business, and customers had to

quickly sign contracts with ocher suppliers. HB 9 helped

to eliminate these bad business practices by cerrifying

that suppliers were financially sta6le and able co deliver

on their contracts.

As more natural gas is used by consumers and utilities

in the srate, the members believe that it is imperative
for Ohio's economic securiry to have sufficient storage

reserves and pipeline capaciry. The committee encour-
ages the PUCO to work with local distribution
companies and natural gas suppliers to identify the

impediments to delivering and maintaining adequate

reserves in the state and forward possible solutions to
the legislature for consideration.

The committee acknowledges GovernorTaft's executive

order that bans any type of drilling activities on
Lake Erie. While the members heard testimony
that natural gas and oil supplies in the Gulf

As more natural gas is used by con-

sumers and utilities in the state, the
members believe that it is impera-
tive for Ohio's economic security to
have sufficient storage reserves and
pipeline capacity.

of Mexico are not as
abundant as experts pre-

viously thought, the com-

mittee agrees that Lake

Erie should be protected

from oil and gas ezplora-
tion.

The members heard a great

amount of testimony

regarding rhe Department

of Natural Resources' and local government regulation

of oil and natural gas exploration and drilling. While the

Revised Code allows local governments to regulate

drilling activities, the.committee believes that such a

myriad of local ordinances has created some confusion.

The members believe that having a more defined,
coordinated statewide policy, administered by the
Department of Natural Resources, would be advanta-
geous and beneficial. The committee, while agreeing

that local governments are the best entities for regu-

lating health and safety for their constituents, would
like to craft more specific language outlining what

activities can or cannot be regulated on the local

level. The members believe that such a new policy

could help increase the exploration and drilling of

natural gas and petroleum. In addition, if such an

increase is recognized, the members believe that sub-

sequent state policy should not hinder and perhaps
even encourage refining opportunities in Ohio- The

members heard testimony that the refining industry has

left the state, so the domesric commodities are shipped

to other states in the region for refining. Any increase

in domestic refining opportunities would bring many
economic benefits to che citizens of the state and should
be supported.

5
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As additional environmental regularions are enacted and

our need for energy grows, narural gas and petroleum

issues will continue to dominate economic development

and planning disausions. Ohio must concinue m work

with industry, regulatory and cusromer represenrarives

to keep petroleum and natural gas exploration, drilling,

delivering and consumption growing activities in the

state.

Energy Efficiency and

Alternative Energy
Ohio is the 3rd largest energy consumer in the nation.
Because of the state's enormous demand for energy,

Ohio is a net importer of electricity necessary to

provide energy to its man-

ufacturing-intensive work-

force. As noted earlier,

approximately 20% of the

state's electriciry load is

imported from plants out-

side the state. Because

of the restructuring of the

electric generation indusuy

and the heavy reliance on

coal-fired plants in Ohio

wirh ever increasing federal dean air standards to meet,
the percentage of imported electricity possibly could
increase. Because energy consumption is inherently tied
to economic growth, reduced energy consumption can
only be achieved by technological advances rhat allow
the same work m be done with less energy.
The Office of Energy Efficiency (OEE) within the Ohio

Department of Development and the Ohio Air Quality

Developmenr Authority (OAQDA) are two state entities

dedicated to increasing energy efficiency for commercial

and residential consumers of electricity and natural gas.

OEE has made great srrides towards educating the Ohio

School Facilities Commission with each new school con-

struction project about the increased benefit to energy

efficient materials and designs. OAQDA continues to

assist businesses wirh below-market financing for energy

efficiency/air quaGty improvement projects.

The committee believes that energy efficiency is

important to the state's economic growth and envi-
ronmental health. Encouraging energy efficiency poli-

cies has a threefold benefit. Government, business and

residential consuniers who utilize energy efficiency tools

see an eventual decrease in their energy costs. The

utilization of energy efficient materials and processes

results in a net decrease in demand, which can have the

effect of stabilizing market costs for generation. Lastly,

energy efficient programs that reduce demand impact the

environment posirively by reducing rhe overall produc-

tion of energy. By reducing demand for energy, adverse

impacts ro the environment are decreased.

Governmenr leaders throughouc the state and the nation

have dedicated themselves to improving the efficiency of

government to reduce cosrs ro taxpayers_ The commit-
tee believes that the state should seek ways to improve
the efficient use of energy in all state facilities and
on all projects either partially or fully funded by
or under the control of the state of Ohio. The mem-

bers applaud the Ohio School Facilities Commission

... the state should seek ways to
improve the efficient use of energy
in all state facilities and on all proj-
ects eitherpartially or fudly funded

by or under the control of the state
of Ohio.

(OSFC) with its energy
efficiency program within
new school construction,

and they believe that

other state agencies may
find elements of the
OSFC program to dupli-
cate. Currendy, OSFC

standards call for incor-

porating day-lighting into

the building layout; max-

imizing buildings southern exposure and minimizing

eastern/western exposures; selecting the correct finish for

the building walls; considering use of passive heating
and absorption cooling; using energy efficient HVAC

systems; using wasre heat when possible; and colleting

rain water for toilet flushing.

While there are multiple examples of alternative energy

being used in Ohio, the state is not in a beneficial posi-

tion geographi<ally for widespread application of wind

power. Although technological advances in supercon-

ductivity and turbine design could increase che feasibility

ofwirtdmill power generation in Ohio, windmill genera-

tion is limited by infrequent wind speeds. Studies are

currcntly being conducted by several groups to identify

and locate feasible areas for windmill power generation

in Ohio. The policy of the state should be to encour-

age these efforts where possible.

Hydropower is another available "greeri' energy source

for which the potential exists to produce electricity in

6
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Ohio. A cost-effective, clean energy producer, hydro-

power is lintited to areas near freely running watcr con-
tained by large rivers.

A third alrernative energy source that is being urilized

on a small-scale basis by Ohio consumers is solar power.

Ohio homeowners have installed small solar panels ro

heat wacer and businesses make use of panels to supple-

ment their daily energy needs. Changing climatic fac-

tors and the high cost of photovoltaic cells act as a

deterrenr to an expansive solar energy market. Contin-

tied technological advances and decreases in customer

cost are keys ro developing a successful solar energy

market. The committee recommends continued sup-

port of photovoltaic research and development by

Governor Taft's Third Frontier Project.

The use of landfill methane gas in Ohio has proven to be
a good alternative to traditional energy sources. In facc,
several facilities are already in operation. In addition
to cuming otherwise useless landfills into usable energy

producers, the burning of methane to produce electricity

serves to reduce the presence of a harmful greenhouse

gas: Escimates indicate that increased usage of landfill

gas could also reduce carbon dioxide emissions by nine

million tons per year.

The committee believes that alternative energy

sources should be strongly encouraged and devel-
oped, particularly as federai air pollution control

standards are updated and narrowed. The members

commend Governor Taft for his innovative program, the

Ohio Fuel Cell Initiative, which will help to srimulace

demand for alternative energy. The committee recom-

mends to the goverrtor that the focus of the grants

should be on companies that need assistance produc-
ing fuel cells or fuel cell components commercially.

Several witnesses called for a renewable portfolio stan-

dard, a syscem thar requires a cercrain percentage of

energy produced be derived from renewable resources

or ahernacive fuels. The renewable portfolio standard

proposals came in two formst requiring energy providers

to purchase/produce renewable energy and requiring the

state to purchase a certain amount of renewable energy.

While the majority of the committee feels utilities

should be encouraged to offer a renewable portfolio

to customers, the members do not believe the state

should mandate that utilities provide or the gov-

ernment purchase a specifrc amount of renewable

energy. Because of the current economic climate,

the members also cannot recommend the traditional

incentives, such as tax credits, abatements or grants.

The committee suggests investigating whether any

real estate currently in the state's possession could be

leased below market rates or for a nominal fee to

facilities to produce renewable energy or for facilities

to use renewable energy.

Energy efficiency and alternative energy production will
be increasingly integral parts of Ohio's energy system-

Ohio should encourage both scrategies to increase eco-

nomic oppormnities for the respective industries.

Nuclear F.nervv
The committee heard testimony regarding the academic

perspeaive of nuclear energy and the requett to place a

moratorium on any fumre nuclear power plants. The

members rhoroughly considered this request in con-

junction with the academic evidence presented. Since

nudear facilities are regulated by the federal gov-

ernment, the members do not believe that it is
appropriate for state government to place additional

restrictions on those facilities.

Low Income
Assistance
Electricity and home heacing ability are essential services

in today's society. Many in our state cannot afford to pay

for these services. Most of the consumers assisted are at

or below 75% of rhe federal poverty level; in fact, the

majority are elderly, are disabled or have small children.

The Ohio Departmenc of Development administers sev-

eral programs to assist the disadvanraged: Home Energy

Assiscance Program (HEAP), Emergency Home Energy

Assiscance Program (E-HEAP), Home Weatherization

Assistance Program (HWAP), Percentage of Income Pay-

ment Program (PIPP) and the Ohio Energy Credit Pro-

gram. Elecrric and natural gas utility customers pay

a fee on their bills to help provide funding for low
income assistance, along with federal assistance, utility
shareholder programs, state funding and donations.

7

00463



Because having sufficient winter heat is vital to custom-

ers living in our srate, the PUCO has mandated chat gas

companies must quickly reconnect customers who pay

a portion of their past bills during the winter months.

The members heard testimony from distribution indus-

try officials that this requirement was burdensome and

costly and requested relief from the legislature. The.

members acknowledge that the PUCO has been

studying this issue, and they believe that the commis-
sion is the proper venue for such discussions and
decisions.

Additionally, the committee heard testimony explaining
that common law doctrine states that a person generally

cannot be denied service because of an outstanding bill
for service owed by a third parry. However, in Ohio,
customers can be denied service because of the overdue

bill of a person residing in rhe same household. The

members believe that this rule of the Public Utilities

Commission of Ohio should be eliminated to ensure
that Ohioans are not unfairly punished for the bad

financial management of others.

Having adequate heating, along with lifesaving electric-
iry, are fundamenial, basic needs that every Ohioan must
not do without. Weatherization programs, along with
low income bill assistance programs, must be adequately
supported to keep our citizens safe and healthy.

8
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Committeex
State Government,

Chair
elgrieulture and

Natural Resources,
Energy and

Environment,
Public Utilities,

Rules and Reference
Special Committee on

Energy Policy
Solid Waste

Management Advisory
Council

Ohio Drought
Executive Comnuttee

October 1, 2003

Representative Lynn Olman
77 S. High St.
Columbus, Ohio 43215

Dear Representative Olman,

I would like to encourage that the section of the Energy Policy Report dealing
with the common law doctrine and the statute (ORC 4933.12 & 4933.121)
stating that a person generally cannot be denied service because of an
outstanding bill for service owed by a third party be retained in the final report_

This statute is in place to ensure that utility customers do not roll an account
into the names of other occupants who may reside in the household. Once a
utility is shut off, the residents can call.the company and transfer service into
the name of a relative or roommate who also resides at the same address and
service will resume. With this practice, the utility company continues to
provide the service, but has not recouped any of the compensation that is owed.
This practice can be continued for an indefinite amount of time depending on
the number of residents in the household.

The rule and the accompanying statute protect utilities from this kind of deceit
by specifying that service can be denied if the former customer resides at the
same premises. lt does not apply to the debt of a third party who does not
reside, at the address in question, nor does it apply to former residents.
Therefore, it does not violate the common law doctrine that is cited in the
report.

The section of the report in question deals with a specific problem and should
remain a part of the final version. I would be happy to discuss this issue with
you further if necessary. Thank you for your time and attention to this matter.

Sincerely,

Jim Carmichael
State Representative
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Chairperson Nancy Hollister
Chairman Lynn Olman
Joint Energy Policy Select Comntittee
Ohio House of Representatives
Columbus, OH 43215

Dear Chairperson Hollister and Chairman Olman,

I would like to add the following comments to our report on
Ohio's Energy Policy that I felt should be brought to the forefront of our
discussion.

To start, I would like to discuss the issue of electricity. Our
comnuttee recommended that future legislation and policies of the state
should assist and not hinder the construction of baseload generation
facilities in Ohio and make construction of these facilites a priority.
While I support this recommendation, I would also like to add that the
committee should place an emphasis on new coal and fuel cell

I technologies that are currently being developed. I feel that these new
sources of energy should be a priority for new facility construction in
Ohio and will broaden the energy choices for future generations.

Secondly, I would like to discuss the issue of natural gas and
petroleum. Specifically, I would like to address the issue of offshore
drilling in Lake Erie. I concur with the committee's reconunendation to
tinlit offshore drilling on Lake Erie. However, if tomorrow's technology
provides an avenue for extracting oil and natural gas from Lake Erie
without doing damage to the ecosystem, it would be beneficial to at least
explore the possibility of utilizing this technology to tap this vast array
of natural resources.

The committee also reconunended that the state should not
mandate that utilities provide or purchase a specific amount of
renewable energies. I feel that the govemment, on the federal and state
levels, should look into such a proposal. By purchasing renewable
energy resources, the govetnment would promote the use of these
supplies. The hope would be that through this support, the private sector
might follow the govemment's lead and shift their supplies towards
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more "green energy" resources. I would hope that the end result would stimulate more
research and development of these resources in the private sector.

Finally, I would like to address the recommendation to strike the rule of the
Public Utilities Commission of Ohio to allow service to households that have overdue
account balances but have registered under a new name or alias and still receive utiGty
services. I feel that such a rule should be allowed to stand as currently implemented. In
committee testimony, it has been shown that customers are not receiving unfair treatment
in Ohio. Certain households have made the decision to repeatedly increase their debt to
these utility companies without regard to their fellow customers. Thus, the cost burden of
these violators will be pushed to the "average" or honest utility customer. In the end, it is
a simple issue of persons avoiding obligations. I feel that the PUCO should retain such a
rule to protect the majority of utility consumers.

I would like to thank you for including me in these meetings and discussions over
the past year. I have enjoyed my time on this comniittee and look forward to working
with you on these issues in the future.

Sincerely,

9/1Aia^
tate Representative n Hagan

500i use District,
Ohio House of Representatives
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September 25, 2003

obto Kouse of Represep Representative Lynn Olman, Co-Chair and

18th House District
Parts of Cuyahoga County

District OfGce

Representative Nancy Hollister, Co-Chair
Ohio House of Representatives
Select Committee to Study Ohio's Energy Policy
77 South High Street, 13th Floor
Columbus, OH 43215-6111

17157 Rabbit Run Drive Re: Response Comments to the Select Conmrittee to Study Ohio's
Strongsville, Ohio 44136 Energy Policy

te(epbone: (440) 238-7132
fiu- (440) 238-6963

Capitol Office
RiHe Center

77 South High Street
Columbus, Ohio 43215-6111

toDfiee: (800) 282-0253
ieleplione: (614) 466-4895

fnz (614) 644-9494
e-mail• Disuinl8@ohtstate.oh.us.

www boxse:sIate.oh.us

Distinguished Committee Members:

I wish to commend Committee Chairman Lynn Olman and Committee
Chairwoman Nancy Hollister for their efforts to organize and facilitate
this joint committee. The valuable information collected has been
crucial to understanding Ohio's energy needs. Thanks to the leadership
and due diligence of this committee, the General Assembly will be more
infonned and better positioned to address Ohio's energy markets.

Although the summary report submitted on September 18, 2003,
articulated the concerns of the conunittee members, it failed to address
certain key issues regarding fair competition of Ohio's electricity supply
markets, the issue of stranded costs recovered by Ohio's utilities, which
are particularly important to Northeast Ohioans, and the encouragement
and development of renewable energy in Ohio.

The Northeast Ohio Public Energy Council (NOPEC) represents 113 of
the 190 communities credited with fostering competition in Ohio's
restructured utility markets. The local mayors. in my district, as well as
those all over Northeast Ohio, have worked very hard to bring savings
options to their residents through NOPEC. The practical experience
gained by these mayors, our colleagues, should not go unaccounted for
in our final report.

The testimony submitted by NOPEC on July 16, 2003, highlighted
several concems about the faimess of unregulated utility affiliates
competing against private suppliers. NOPEC stated that the advantages
these affiliates enjoy, such as name identification, sharing of proprietary
information, and knowledge of a utility's physical assets, make it
difficult for private suppliers to fairly compete in Ohio's markets.

00469



The purpose of restructuring Ohio's markets was to stimulate competition and thus drive
down the price of electricity for Ohio consumers. If the rules goveming competition
deter outside supply from entering Ohio's market, competition will not work and prices
will not be reduced.

In addition to the anti-competitive concerns cited above, the stranded costs that utilities'
are allowed to collect have also eliminated possible savings for Ohio rate-payers.
Custonters in the FirstEnergy operating utilities' service territories pay over $.03 per
kilowatt-hour, or an extra $300 a year to the utility as a transition cost surcharge and
many of these costs run for the rest of the decade. The total amount collected through the
stranded cost surcharge is not known to the public at this time, but maybe over $9 billion.
These stranded costs have already cut significantly into the potential savings of rate-
payers and there has even been talk of extending all the stranded costs beyond the market
development period, which ends in December 31, 2005. This committee should state in
its final report that an extension of the stranded-costs surcharge could be negatively
affecting Ohio consumers, the Ohio economy in general, and the overall savings potential
of deregulation.

Finally, the conunittee has recognized the importance of renewable energy sources in
Ohio's utility markets and has agreed to encourage utilities to offer a renewable portfolio,
but not enforce this procedure. This comntittee should also create incentives for
companies and govemments to develop these sources. This could be done by
establishing tax incentives for developers to build renewable energy generation facilities
in Ohio.

The ultimate goal of deregulation, and organizations such as NOPEC, is to save Ohioans
money on their utility bills. I urge this committee to share the sante goal by re-evaluating
the rules that govern the relationship between utilities and their competitive affiliates. It
should also recommend that the stranded costs paid to Ohio utilities end when they are
scheduled to end at the conclusion of the market development period in 2005. Finally,
this conunittee should encourage the use of renewable energy by offering incentives to
developers of renewable generation facilities in Ohio. Adding these three components
will complete and improve the final report submitted by the Select Cominittee to Study
Ohio's Energy Policy.

Respectfully submitt

Representative Tom Patton
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Response of the Ohio Deniocratic Caucus to the
Report of the Select Committee to Study Ohio's Energy Policy

The members of the Ohio Democratic House Caucus and the Democratic members of the House
Energy Policy Committee wish to extend our gratitude to Chairman Hollister and Chaimtan
Olman for their ongoing efforts during the 124h General Assembly and the 125ih General
Assembly as they endeavored to outline the issues impacting Ohio's energy needs and resources.
Their leadership of the House Energy Policy Committee is to be commended.

The Democratic Caucus agrees with many of the recommendations outlined in the committee's
final report. We believe that greater emphasis is needed in certain areas, while a few of the
recommendations could be cither altered or omitted. The greatest concem of the Democratic
Caucus is in the report's tone_ The report fails to convey the urgency appropriate in establishing
a comprehensive, coherent energy policy for the state. The State of Ohio is in critical need of a
strategic plan that outlines our energy policy goals and objectives and lays forth a roadmap
to achieve these aints. It is critical that an aggressive policy be developed with the greatest
sense of urgency.

We understand that the charge of the committee was to gather information. To that end,
seventeen panels were convened to address a broad range of topics conceming Ohio's energy
resources and her energy needs. However, relatively little time was spent by members of the
committee discussing policy initiatives, prioritizing the issues and evaluating strategies. Because
of this, the reconunendations in the proposal tend to be passive in nature, lacking the proactive
steps needed to propel the state into the future. This is not a fault of the committee members,
merely a recognition of the comntittee's fact finding orientation.

Electricity Generation, Delivery & Pricine

The Democratic Caucus agrees strongly with the recontmendation that the state must
aggressively pursue expansion of it's baseload generation capacity. Ohio must evaluate the
impact of deregulation and its impact as a disincentive for major capital investments in
baseload generation_ Ohio must also look at the potential for partnering with neighboring states
in creating incentives for shared growth of baseload generation.

Electric transmission reliability and electric price stability are critical for the health and welfare
of Ohio's manufactudng sector. Non-interruptible power at an affordable price is a key element
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to the competitiveness of Ohio's manufactures. It is not enough for Ohio to rely upon the federal
decision makers at FERC to ensure that appropriate solutions are reached concerning the
investments in our transniission grid, and the choice of which regional transnvssion organization
(RTO) would best serve the state. We must be active participants in this process and the
investments in our power grid must support the future energy needs of the state. The
Democratic Caucus recommends that the state conduct a comprehensive inventory of our
delivery system in order to determine those areas "under-powered" due to lack of
transmission or distribution capacity.

The issue of pricing as it relates to the development of a competitive wholesale market must be
evaluated by the General Assembly. The failure to create a dynamic marketplace has led to
patchwork policy such as the recent PUCO agreement with Dayton Power & Light, and HB 289
which would extend the market development period in Southeastem Ohio. Given the
importance electricity pricing has to both our commercial and residential base, it is crucial
that real competition eatist if price caps are to be lifted. The issue deserves critical analysis
with realistic policy steps advanced in conjunction with the PUCO.

Energy and the Environment

The report accurately indicates that "energy efficiency is important to the state's economic
growth and environmental health." The committee received compelling testimony that, in fact,
renewable energy technologies are an exciting growth industry in the state of Ohio and represent
the type of technological innovation the state is seeking through the Third Frontier initiative_

Energy diversity reduces the risks associated with relying on any one source of energy, such as
vulnerability to shortages and high prices. An increase in the use of renewable energy, such as
biomass, geothemtal, solar and wind power, and altemative fuels can supplement traditional
energy sources and further diversify Ohio's energy portfolio in the long-term. Ohio must
position itself as a leader in optimizing the use of all energy sources through the development
and promotion of new energy technology. The House Democratic Caucus believes that
setting statewide renewable energy targets accompanied by complimentary incentives
would convey the seriousness with which the state views the development and use of
renewables.

We must seriously explore the establishment of state grant funding that compliments the Energy
Loan Program already in place in order to promote investment in clean coal technology,

environmental retrofits and renewable energy projects. This may be an appropriate use of the
surcharge for energy efficient projects as envisioned in SB 3.

Low Income Assistance

The Democratic Caucus is not in agreement with the report's recommendation to elintinate the
PUCO rule denying service to households based on the outstanding debt of a third party residing
in the houseitold. We believe strongly in personal responsibility and cannot condone members
of the same household exploiting loopholes in the law to avoid payment of their utility bills. At
the same time, we recognize that cases arise whereby an individual cannot be reasonably held
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responsible for the actions of another. The PUCO should review the rule and allow for an
appropriate degree of flexibility when dealing with such cases.

Conclusion

The House Democratic Caucus believes the work of the House Energy Policy Committee is a
starting point. We feel that Ohio must be proactive in building generating capacity, ensuting the
dependability of our transmission system, and in providing electricity to our consumers at the
lowest possible price. At the same time, we must be investing in new technologies that benefit
Ohio's economy while increasing the use of renewable energy resources as a percentage of the
state's energy portfolio. It is critical that Ohio develop a comprehensive energy plan that
will lead us into the decades to come. The need is immediate, and the response must be
aggressive and proactive.

This response represents the thoughts and comments of the members of the Ohio House
Democratic Caucus and is presented on behalf of its thirty-seven members.

esentative Steve Driehaus Representative Mike Skindell
Pilblic Utilities, Ranking. Member Energy & Environment, Ranking Member
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Correction
The last sentence in the second paragraph on the left column, top of page 6. It currently reads, "OAQDA continues

to assist businesses with below-market financing for energy efficiency/air quality improvement projects."

It should read. "OAQDA continues to assist businesses with LOWER-COST financing for energy efficiency/air

quality improvement projects."
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