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STATEMENT OF THE CASE

This case comes to the Court from a decision and order of the Ohiro Board of Tax Appeals
under Revised Code Section 5717.04. A complaint for the tax year 2003 was filed by the
Appellant, First Interstate Hawthorne Ltd. Partnership in connection with the commercial retail
property that is the subject of this appeal. A counter-complaint was filed by the Appellee
Bedford Board Education wherein they requested that the County Auditor’s value of $3,060,000
fair market value be maintained. The basis for the Taxpayer’s complaint was the decline in
occupancy that occurred during the calendar years 2000 and 2001, which continued during the
calendar years 2002 and 2003. Supplement to the Briefs (hereinafter Supp.) at pages 8-20. The
Cuyahoga County Board of Revision had reduced the 2002 tax year assessment based on the
same factors. Supp. at page 3. The Board of Revision’s 2002 tax year decision was referenced
in and attached to the Appellant’s 2003 tax year complaint. Supp. at pages 1 aod 3. The 2002
tax year assessment of the property is currently before this Court as Case Number 05-2311.

The Cuyahoga County Board of Revision conducted a hearing on the 2003 tax year
complaints on October 12, 2004 and issued a decision on October 27, 2004 wherein the County
Auditor’s assessment of the property was reduced to a fair market value of $1,500,000. Supp. at
page 29. “The Appellee Bedford Board of Education (hereinafter Appellee and/or Board of
Edﬁcation) appealed the decision of the Cuyahoga County Board of Revision to the Ohio Board
of Tax Appeals under Revised Code Section 5717.01.

When this matter came on for hearing before the Ohio Board of Tax Appeals the
Appellee presented the testimpny of Timothy C. Nash, a real estate appraiser. Mr. Nash did not
appraise the property br express an opinion of value in the case. Supp. at pa,ges 37-38 (Transcript

of Board of Tax Appeals hearing (hereinafter Transcript) at pages 24-25). In its decision and



order the Ohio Board of Tax Appeals rejected the Board of Revision’s determination of value
and cited its 2002 decision and order on the propefty that “[t]here was no evidence in the record
to support the BOR’s valuation of the subject. *** There is nothing to which we can point to as
the basis for its action, we cannot rely upon its conclusions...we will rely upon the county
auditor’s valuation of the subject, as set forth in the property record cardé included in the
statutory transcript.” Board of Tax Appeals at decision and order at page 5. The Board of Tax
Appeals reinstated the Cuyahoga County Auditor’s assessment for the property of $3,060,000.
Board of Tax Appeals decision and order at pages 6 and 9. The Record in this appeal is as
follows.

STATEMENT OF THE FACTS

At the hearing before the Cuyahoga County Board of Revision, Robin Liberatore, Vice
President of Asset Management for the property was not able to attend the hearing as she had
done in the 2002 tax year case and the Board of Revision was referred to her testimony in the
2002 tax year proceeding since much of the same information was submitted to the Board of
Revision in the 2003 case regarding the history of vacancy at the property; the financial
information for the property from the 2002 Board of Revision hearing was also submitted at the
hearing on the 2003 tax year complaint. See tape recording of Board of Revision hearing
contained in the Transcript on Appeal filed with the Board of Tax Appeals by the Board of
Revision under Revised Code Section 5717.01 (hereinafter Tape in Transcript) and Supp. at
pages 11-20. The property consists of 50,957 square feet of retail space located in Oakwood
Village, Chio.

The Transcript on Appeal contains a copy of the County record card (Exhibit “D”). The

record card identifies the same retail area depicted in the diagrams of the property submitted by



" the Appeliant at hearing before the Board of Revision. Supp. at pages 10 and 27. The record card
also contains the income and cost approaches to value utilized by the County Auditor in valuing
the property. Supp. at pages 25-28. The County Auditor ‘s income approach utilized a 5%
vacancy factor versus the subject’s actual vacancy of 78.00% as of December 31, 2002. Supp. at
pages 11 and 27. The County Auditor’s net operating income (N.O.L) was $295,803 versus the
actual ﬁet operating income for the property of $135,421.46 for 2001 and $145,507.27 for 2002,
roughly one half of the County Auditof’s projection used in assessing the property at $3,060,000.
Supp. at pages 11 and 27. Based on this evidence the Cuyahoga County Board of Revision
reduced the assessment of the propertj from $3,060,000 to $1;SO0,000. Supp. at page 29.

At the hearing conducted on their appeal before the Ohio Board of Tax Appeals the
Appellee Bedford Board of Education did not sﬁbmit evidence as to the fair market value of the
property. Instead, their appraiser testified as to his opinion of the highest and best use of the
property. Supp. at pages 35 and 37 (Transcript at pages 13, 14, 23, and 24). The Appellee’s
appraiser did not perform a Iﬁghest and best use analysis of the subject property before the Board
of Tax Appeals. Supp. at 39 (Transcript at page 29). Similarly, the Appellee’s appraiser, Mr.
Nash, testified to his opinion of the economic unit of value for the property even though he
submitted no data to the Board of Tax Appeals to support his opinion. Supp. at pages 37 and 38
{Transcript at pages 24 and 25). Paul D. Provencher, a real estate appraiser, reviewed the
evidence in the record in this appeal and testified that it would be possible to value the property
whose value is é.t issue in the appeal based on the information in the Transcript on Appeal. Supp.

at pages 41-43 (Transcript at pages 37-46).



LAW AND ARGUMENT

PROPOSITION OF LAW NO. 1

THE OHIO BOARD OF TAX APPEALS, COUNTY BOARDS OF
REVISION AND COUNTY AUDITORS ARE REQUIRED TO VALUE
INDIVIDUAL PARCELS FOR PURPOSES OF REAL PROPERTY TAX
ASSESSMENT.

This proposition of law addresses the following assignments of error:

ASSIGNMENT OF ERROR NO. 1

The Board of Tax Appeals decision and order reinstating the County Auditor’s

assessment of the property is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 2.

The Board of Tax Appeals finding that there is no evidence in the record to support the
Board of Revision’s valuation of the property is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 3.

The Board of Tax Appeals finding it could not value the parcel at issue in the appeal is
unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 4.

The Board of Tax Appeals finding on highest and best use and economic unit is
unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 7.
The Board of Tax Appeals decision and order overturning the Board of Revision’s

assessment of the property is unreasonable and unlawful.

Section 5713.01 of the Ohio Revised Code designates county auditors as the assessors of

real estate in Ohio and Section 5713.02 of the Ohio Revised Code authorizes the county auditor

to prepare a “correct and pertinent description of each tract and lot of real property.” Then “ftThe



county auditor, from the best sources of information available, shall determine, as nearly as
Iﬁracticable, the true value of each separate tract, lot, or parcel of real property....” Ohio Revised
Code Section 5713.03. The record in this appeal clearly shows that the Cuyahoga County
Auditor was able to identify and value the real property as issue in this appeal. Supp. at pages

22-28. Then, as a member of the Cuyahoga County Board of Revision under Ohio Revised Code

5715.02 the Cuyahoga County Auditor in a unanimous decision voted to change his assessment
of the property to $1,500,000 based upon the financial information submiﬁed by the Appéllant mn
this case. Supp. at page 29. This was a significant point in the opinion of Board Member
William Dunlap who dissented from the Board of Tax Appeals decision and order in this case.
See Bﬂard'of Tax Appeals decision and order at page 10 (where Mr. Dunlap references his
dissent in the 2002 tax year Board of Tax Appeals decision and order currently on appeal before

this Court as Case Number 05-231 1). Despite the evidence in this case the Board of Tax Appeals

held that it could not carry out the mandate contained in Ohio Revised Code Section 5717.03 to
“determine the taxable value of the property whose valuation or assessment by the county board
of revision is complained of....” This finding by the Board of Tax Appeals based upon the record

in this appeal is unreasonable and unlawful. See Dublin Senior Community L..P. v. Franklin Cty.

Bd. Of Revision (1997), 80 Ohio St. 3d 455, 460 (noting that “[t]he answer that it is difficult to

accurately separate the income and expenses between business and real estate activities is not
sufficient reason not to separate them; it must be done, because we tax real estate in this case).
T'ile record in this appeal clearly shows that the subject property was and can be valued as a
single parcel,

The Cuyahoga County Auditor valued the parcel at issue in this appeal using the income

and cost approaches to value as allowed by the Ohio Administrative Code. See Ohio Revised



Code 5713.01(B), Ohio Administrative Code Rule 5705-3-03(D), and Supp. at pages 22-28. At
the hearing before the Cuyahoga County Board of Revision the Appellant submitted an analysis
of the income from the property for the years 1998 through 2002 and the _income and expense,
occupancy history, and rent rolls for the property. Supp. at pages 11-20. The Cuyahoga County
Board of Revision valued the property at $29.50 per square foot, or $1,500,000 based upon the
evidence in the record. Supp. at page 29. On appeal, the Appellee submitted the testimony of
Timothy Nash, an appraiser, who did not attempt to value the property or submit any market data
to the Board of Tax Appeals in support of his opinions. Supp. at pages 37-39 (Transcript at
pages 24-29). Mr. Nash testified that while the property could be valued separate from the
shopping center of which it is a part, he did not try to value it separate from the larger economic
unit, i.e, the entire shopping center. Supp. at pages 37 (Transcript at pages 23-24)." The Board
of Tax Appeals could not find a basis for the Board of Revision’s decision in the record (See
Board of Tax Appeals decision and order at page 5) and reinstated the Cuyahoga County
Auditor’s assessment of the property which did identify and value the subject property (parcel)
separate and apart from the rest of the shopping center. See Supp. at pages 22-28. The Board of
Tax Appeals finding that it could not value the center (as the Board of Revision, Appellant, and
County Auditor did in this case) and its decision and order reinstating the County Auditor’s
assessment valuing the parcel are unreasonable and unlawful,

The Board of Tax Appeals erred in its finding on thé issues of highest and best use and
economic unit. The issue of highest and best use relates to whether a particular use is (1)
physically possible, (2) legally permissible, (3) financially feasible, (4) and maximally

productivé of the real estate. See The Appraisal of Real Estate, Twelfth Edition, at page 307.

'Mr. Nash did not attempt to appraise the entire shopping center and then value the subject
property. '



None of these issues were explored or discussed by Mr. Nash in this case. Supp. at page 39
(Transcript at page 29). Similarly, economic unit relates to the relevant unit of value for
purposes of comparison and valuation. See The Appraisal of Real Estate, Twelfth Edition, at
pages 424-425. Again, Mr. Nash made no investigation and submitted no data to support his
opinion that the subject property should be valued as part of a larger economic unit. Supp. at
page 37 (Transcript at pages 23-25). The County Auditor, Appellant, and Board of Revision
valued the parcel at issue in this appeal as a retail shoppiﬁg center using the income approach to
value, the Board of Revision expressed its value for the property on a per square foot basis. See
Supp. at pages 11-29. The Board of Tax Appeals finding that “[there is no evidence in the
record to support the BOR’s valuation of the subject [property]” is unreasonable and unlawful.
For these reasons, the Appellant respectfully requests that the Court reverse the decision
and order of the Board of Tax Appeals and remand the case with instrucﬁoﬁs to value the parcel

at issue in this appeal based upon the evidence submitted by the Appellant. See Dublin-Sawmill

Properties v. Franklin Cty. Bd. Of Revision (1993), 67 Ohio St. 3d 575, 577 (reversing and

remanding a real property tax appeal “to the BTA so that it can redetermine the true value of the
subject property by giving due regard to all the land sales to appellant.”).

PROPOSITION OF LAW NO. 11

THE OHIO BOARD OF TAX APPEALS IS A DENOVO FINDER OF FACT, NOT
AN APPELLATE COURT. '

This proposition of law addressed the following assignments of error:

ASSIGNMENT OF ERROR NO. 5

The Board of Tax Appeals decision and order does not constitute an independent
determination of value and as a result it is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 6.



The Board of Tax Appeals decision and order goes beyond the mandate of Revised Code
Section 5717.03 and is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 8.

The Board of Tax Appeals abused its discretion, acted unreasonably, unlawfully and
arbitrarily in its decision and order.

ASSIGNMENT OF ERROR NO. 9.

The decision and order of the Board of Tax Appeals is unreasonable and unlawful and is
contrary fo the laws of Ohio and the Ohio Constitution.

ASSIGNMENT OF ERROR NO. 10.

The decision of the Board of Tax Appeals violates Article XII, Section 2 Ohio
Constitution that property should be taxed by uniform rule according to value.

ASSIGNMENT OF ERROR NO. 11.

The decision of the Board of Tax Appeals violates the right of “equal protection” under
Article I, Section 2, and Article I, Section 26, Ohio Constitution and Amendment XIV,
Section I United States Constitution in that it treats the Appellant different from other
property owners for purposes of taxation.

The Board of Tax Appeals did not render an independent determination of value in this
case. In its decision and order the Board of Tax Appeals expressly stated that it could not value
the pfoperty (parcel) at issue in this appeal because it could not determine the basis for the Board
of Revision’s decision. Board of Tax Appeals decision and order at page 5. Based on this
finding the Board of Tax Appeals reinstated the County Auditor’s assessment of the property.>
As aresult, the Board of Tax Appeals never attempted to render an independent determination of

value in this case as required under Ohio Revised Code Section 5717.03. The Board of Tax

Appeals in it decision and order found that “there is no evidence in the record to support the

*The Court should note that the County Auditor voted as a member of the Board of Revision
to change his initial value of $3,060,000 for the property to $1,500,000. Supp. at page 29. This was
an important fact in the opinion of Board Member William Dunlap as noted in Footnote 1 of his
dissent at page 10 in the 2002 tax year Board of Tax Appeals decision and order currently on appeal
before this Court as Case Number 05-2311.



‘BOR’s valuation of the subject... and without an understanding of the basis for its action, we
cannot rely upon its conclusions.” Board of Tax Appeals decision and order at page 5. This
section of the Board of Tax Appeals decision and order reads more like an appellate court
opinion than a independent denovo determination of the value of the real property at issue in this
case. Other recent decisions of the Board of Tax Appeals reflect this apparent channge in the

Board of Tax Appeals approach in deciding cases under Sections 5717.01 and 5717.03 of the

Ohio Revised Code. See Board of Education of the Hilliard City Schools v. Franklin County

Board of Revision, Franklin County Auditor, and SMngdde Corporation, Board of Tax
Appeals Case No. 2005-A-1178, decided September 1, 2006, Slip Op. at pages 6 and 7(“having

found no legitimate basis for the county board of revision’s reduction in the valuation of the
subject, we are constrained to utilize the county auditor’s valuation of the subject.” Dunlap

dissents and quotes this Courts decision in Lakota Local School Dist. Bd. of Edn. v. Butler Cty.
Bd. of Revision(2006), 108 Ohio St. 3d 310(hereinafter Lakota), citing Columbus City School

Dist. Bd. of Edn. v. Franklin Cty. Bd. oi‘ Revision(2001), 90 Chio St. 3d 564, 566 - “When cases
are appealed from a board of revision to the BTA, the burden of proof is on the appellant,
whether it be a taxpayer or a board of education, to prove its right to an increas;e [in] or decrease
from the value determined by the board of revision.”); and Board of Educatioﬁ of the Columbus

City Schools v. Franklin County Board of Revision, Franklin Cbunty Auditor, and Paul J. Falco,
Trust and Donald W. Keilv. Trustee, Board of Tax Appeals Case No. 2005-A-163, decided April

6, 2006, Slip Op. at page 9 (“we find that the board of revision had insufficient evidence before it
to justify a reduction in the subject’s valuation.” Dunlap dissents at page 11 - “Such a decision
ignores the burden of proof assigned the appellant, and, in the alternative, registers a valuation

adjudication by default, essentially finding for an appellant that has provided no affirmative



evidence of value at any stage in the proceedings.”); See also Board of Education of the

Northridge Local Schools v. Montgomery County Board of Revision, Montgomery County

Auditor and CS Hotels Ltd. Partnership, Board of Tax Appeals Case No. 2004-B-35, decided

January 28, 2005, Slip Op. at page 5 (“we conclude that it was error on the part of the BOR to
modify the auditor’s value for the subject property.”). These decisions by the Board of Ta!x
Appeals differ significantly from the decision and order of the Board of Tax Appeals contained
in the Appellant’s July 14, 2005 notice of additional authority before the Board of Tax Appeals
wherein the Board of Tax Appeals stated that:

In the absense of competent and probative evidence indicating a more appropriate

value, we find no basis upon which to alter the auditor’s and BOR’s value determination
in this appeal. Simmons v. Cuyahoga Cty. Bd. of Revision (1998), 81 Ohio St.3d 47, 49
(“Where the BTA rejects the evidence presented to it as not being competent and
probative, or not credible, and there is no evidence from which the BTA can
independently determine value, it may approve the board of revision’s valuation, without
the board of revision’s presenting any evidence.”).

Streetsboro City School District Board of
Education v. Portage County Board of

Revision, Portage County Auditor and Park
View Federal Savings Bank, Board of Tax
Appeals Case No. 2004-K-601, decided
June 30, 2005, Slip Op. at page 8.

In a recent decision by the Board of Tax Appeals the Board seems to .be following the

_ Court’s decision in Lakota, supra at page 314 ( where the Court reversed the decision of the
Board of Tax Appeals and reinstated the decisién of the Board of Revision). See Westlake
Board of Education v. Cuyahoga County Board of Revision, Cuyahoga County Auditor, and
Sturbridge Square Apartments Investors, LLC, Board of Tax Appeals Case No. 2004-T-1301,
decided September 1, 2006, Slip Op. at pagé 8 (hereinafter Westlake), (After finding that the
appellant had not met its burden of persuasion the Board of Tax Appeals found the same value as

established by the Board of Revision stating: “The BOR appears to have accepted the evidence

10



before it. The BOR suggesis that it based its valuation upon a review of the financial statements
and supporting documentation. We have reviewed all of the evidence submitted to the BOR, and
conclude that the income and expense statements do support a value for the subject of

$15,000,000. Lakota, supra; Columbus Bd. of Edn, v. Franklin Cty. Bd. of Revision (1996), 76

Ohio St. 3d 13. Upbn review of the evidence as a whole, we therefore conclude that the value of
the subject property is $15,000,000. Columbus, supra.”). The Board of Tax Appeals decision in
this appeal was issued subsequent to the Court’s opinion in Lakota. In his dissent Board Member
William Dunlap referenced his dissent in the 2002 tax year appeal currently before this Court as
Case Number 05-2311 where he found that the Bedford Board of Education had not met its
burden of proof and, like the Board in Westlake, supra, cited to the evidence in the record
supporting the Board of Revision’s determination of value. Board of Tax Appeals decision and
order at page 10.

Board Member William Dunlap dissented in a number of the cases cited above in
addition to his dissent in this appeal. In each instance Mr, Dunlap noted that the appellants in the
appeals failed to come forward with evidence sufficient to support the Board of Tax Appeals
decisions throwing out the Board of Revision decision and reinstating the county auditor’s
valuation. Again, the Board of Tax Appeals decisions in these case read more like appellate
court opinions than denovo determinations of value and as such they go beyond the statutory

mandate contained in Chio Revised Code Sections 5717.01, 5717.03, and this Court’s decisions

in Lakota and in the cases cited below.

This Court has held that the Board of Tax Appeals under Ohio Revised Code Section

5717.03 is to hear appeals “denovo” and render an independent determination of value. See

Alliance Towers, Ltd. v. Stark Cty. Bd. of Revision (1988), 37 Ohio St. 3d16, 25 (The BTA or

11



the court of common pleas is to hear the case denovo); Columbug Bd. of Edn. v. Franklin Cty.

Bd. of Revision (1996), 76 Ohio St. 3d 13,17 (The BTA’s failure to find value based upon its
own independent analysis of the evidence is unreasonable and unlawful.); Black v. Bd. of
Revision (1985), 16 Ohio St. 3d 11, 13 (the court is required to make an independent
determination concerning the valuation of the property at issue); Park Ridge Co. v. Franklin Cty.

Bd. of Revision (1987), 29 Ohio St. 3d 12, 14 (The provisions of R.C. 5717.05 require the

common pleas court to consider the administrative record from the board of revision.). In this
appeal the Board of Tax Appeals failed to render an independent determination of the taxable
value of the Appellant’s property based on the evidence in the record in the appeal.

The Appeliee Bedford Board of Education did not present any evidence of value in their
appeal to the Board of Tax Appeais. As aresult, there was no evidence in the record for the
Board of Tax Appeals to use to render a value different from the Cuyahoga County Board of
Revision. See Mr. Dunlap’s dissent at pages 9 and 10 in the Board of Tax Appeals decision and
order in the 2002 tax year appeal currently pending before the Court as Case Number 03-2311.
By acting as an appellate or reviewing court the Board of Tax Appeals avoided the issue of
rendering an independent determination of value based upon the record in this appeal. The Board
of Tax Appeals decision and order applying an appellate standard not contained in Ohio Revised
Code Sections 5717.01 and 5717.03 is unreasonable and unlawful. The decision and order of the
Board of Tax Appeals should be reversed and the case remanded to the Board of Tax Appeals
with instrucﬁons to render an independent determination of value based upon the evidence

submitted by the Appellant in this case.

12



CONCLUSION

For the foregoing reasons, the Appellant First Interstate Hawthorne Ltd. Partnership
respectfully requests that this Court reverse the decision and order of the Ohio Board of Tax
Appeals and remand the case to the Ohio Board of Tax Appeals with instructions to find the fair |
market value or true value in money of the subject real property to be $1,500,000 as of January 1,
2003, for a corresponding taxable value, utilizing a 35% common level of assessment of
$525,000.

Respectfully submitted,

Todd W. Sleggs, Esq. (0040921)

L COUNSEL OF RECORD
SLEGGS, DANZINGER & GILL CO., LPA
820 W. Superior Avenue, Suite 400
Cleveland, OH 44113
(216) 771-8990

ATTORNEY FOR APPELLANT
FIRST INTERSTATE HAWTHORNE
LTD. PARTNERSHIP
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Center, 8" Floor, 1200 Ontario Street, Cleveland, Ohio 44113, Attorney for the Appellees
Cuyahoga County Board of Revision and Cuyahoga County Auditor, and James Petro, Ohio
Attormey General, State Office Tower, 17® Floor, 30 East Broad Street, Columbus, Ohio 43215-

3428, Attorney for the Appellee Tax Commissioner of the State of Ohio.
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Bedford Board of Education,
Appellant,
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Cuyahoga County Board of Revision,
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First Interstate Hawthorne Limited
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Appellees.
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CASE NOS. 2004-V-1310
2004-V-1311

(REAL PROPERTY TAX)

DECISION AND ORDER

Kolick & Kondzer

John P. Desimone

24500 Center Ridge Road
Swite 175

Westlake, OH 44145-5697

Sleggs, Danzinger & Gill Co., LPA
Todd W. Sleggs

820 'W. Superior Avenue

Suife 400

Cleveland, OH 44113

William D. Mason

Cuyahogd County Prosecuting Attorney
Timothy J. Kollin

Assigtant Prosecuting Attorney

Justice Center, 8th Floor

1200 Ontario Street

Cleveland, OH 44113 -

Ms. Margulies and Mr. Eberhart concur. Mr. Dunlap dissents.

This canse and matter came on to be considered by the Board of Tax

Appeals upon two notices of appeal filed herein by the Bedford School District Board of

Education ("BOE”), from a decision of the Cuyahoéa Counfy Board of Revision
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(“BOR™). In said decision, the BOR determined the taxable value of the subject property.
for tax year 2003,

The matter was submitted to the Board of Tax Appéals upon the notices of
appeal, the statutory transcript (“S.T.”) certified to this board by the BOR, the evidence
and testimony presented at a hearing (“H.R.”) before this board, and the briefs submitted

by counsel o the BOE and counsel to the E'Lppeﬂee property owner.

\
The subject real property is located in the Oakwood taxing district,
speciﬁcéliy parcel number 795-06-022, and consists of in-line retail store space, a

portion of a parking lot, and several strips of land that are all part of a larger shopping

coraplex.

This board previously addressed the subject property’s valuation for tax
year 2002 in Bedford Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (Nov. 10, 2005),
BTA Nos. 2005-A-287, 288, unreported, currently pending on appeal, Ohio Supreme Ct
No. 2005-2311, (the “2002” appeal). The facts of the 2002 appeal are identical to the
facts before us today. |

The values of the parcel, as originally determined by the auditor for tax

year 2003, are as follows:

Parcel 765-06-022 TRUE VALUE TAXABLE VALUE
LAND $1,611,700 $ 564,100
BLDG ' $1,448,300 $ 506,900
TOTAL $3,060,000 $1,071,000

After consideration of a complamt filed by the property owner, the BOR

reduced the subject’s values as follows:

-B-
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Parcel 795-06-022 TRUE VALUE TAXABLE VAILUE

LAND $ 750,000 $262,500
BLDG $ 750,000 $262,500
TOTAL $1,500,000 $525,000

On appeal, the BOE confends that the BOR’s decision to reduce the value

of the subject property is not supported by competent, probative evidence of value.

Conversely, it is the property owner’s position that the BOR’s value should be retained,
~ based upon the information it submitted to the BOR.

Initially, this board notes the decisions i Cleveland Bd. of Edn. v.
Cuyahoga Cty. Bd. of Revision (1994), 68 Ohio St.3d 336, 33;7, and Springfield Local
Bd. of Edn. v. Summit Czj). Bd. of Revision (1994), 68 Ohio St.3d 493, 495, wherein the
Supreme Court held that an appealing iaarty has the burden of coming forward with
evidence in support of the valne which it has clatmed. Once competent and probative
evidence of true value has been presented, the opposing parties then have a
corresponding burden of providing evidence which reb_uts appellant’s evidence of value.
Id.; Mentor Exempted Village Bd. of Edn. v. Lake Cty. Bd. of Revision (1988), 37 Ohio
St3d 31 8, 319. Thus, the burden is upon the appe-éﬁng party, the board of edncation, to
establish, through the presentation of competent and probative evidence, a different
value than that found by the board of revision. See Cincinnati Bd. of Edn. v. Hamilton
Cty. Bd. of Revision (1997), 78 Ohio St.3d 325; Bd. of Edn. of the Columbus City School

Dist. v. Frankiin Cty. Bd. of Revision (Nov. 28, 1997), BTA No. 1996-S-93, unreported.

‘When determining value, it has long been held by the Supreme Court that

“the best evidence of ‘trne value in money” of real property is an actual, recent sale of

-7-
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the property in an arm’s-length transaction.” Conalco v. Bd. of Revision (1977), 50 Ol';io
St.2d 129; State ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175 Ohio St.
410. Absent a recent sale, as in the instant matter, true value in money can be calculated
by applying any of three alternative methods provided for in Ohio Adm. Code 5703-25-
07: 1) the market data approach, which compares recent sales of comparable properties,
2) the income approach, which capitalizes the net income atiributable to the property,
and 3) the cost approach, which depreciates the improvements to the land and then adds

them to the land value. However, no appraisals were offered to this board and only an

“owner’s opinion of value” was entered into evidence before the BOR.

The BOE argues that the BOR improperly relied upon the information

offered by appellee property owner. In consideration of the BOE’s position, we must
review what transpired at the BOR. ' |

Specifically, before the BOR, the property owner presented an “opimion of
value™ that suggested the value of the subject, as of January 1, 2003, was $1,SC0,000.
Counsel requested that the value be based upon the BOR’s previous decision to set the
subject’s value at $1,500,000 based vpon the evidence and testimony presented m the
2002 case before the BOR. Attached to ifs complaint is a copy of the BOR’s 2002
decision letter. Counsel for the property owner argued that all the facts necessary for the
BOR to redunce the value to $1,500,000 were the same, and that the BOR hearing for the

2002 case was conducted in early 2004 and contained relevant information relating to the

! As we have noted on prior ocezsions, the andio tape supph'eci is of poor quality,
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subject’s valuation for 2003. Unlike in the 2002 case, the -representaﬁve of the pr0peﬁy
owner was unable to appear and verify the mformation taken fromrthe pwner’ s records n
the instant appeal.” Provided within the owner’s written opinion submitted by counsel
were income and expense statements for the property that show the decline in income at
the property as vacancy has increased. Also attached are a Tent roll and a summary of
the store tenants with the square footage and percentage of center space each tenant
occupies, “Tﬁe valuation set forth in the complaint is based on the historic income and
" expense information for the property, the vacancy at the property, and the prospect for a

mmaroun_d at the center.” S.T. at Ex. D.

After considering the foregoing, the BVOR decreased the subject’s market
value fo $1,500,000. The hand-writien notation on the BOR’s worksheet indicates:

“BOR hearing for 2002-$1,500,000 K-Mart (vac), 2003-same decision 2002.”
In our 2002 decision, we held:

“ITThere was no evidence in the record to support the BOR’s
valuation of the subject. *** There is nothing to which we can
point as the basis for its ultimate determination, and without an
understanding of the basts for its action, we cannot rely upon its
conclusions. See Columbus City School Dist. Bd. of Edn. v.
Franklin Cty. Bd. of Revision (2001), 90 Ohio St.3d 564. Thus
based upon the foregoing concerns we will rely upon the county
aunditor’s valuation of the subject, as set forth in the property
record cards included in the statutory transcript.” Bedford Bd. of
Edn. v. Cuyahoga Cty. Bd. of Revision, supra, at 10.

* Counsel for the property owner requesied that the BOR Hsten to the audio tape from the 2002 case, S.T., audio
tape. Likewise, m its merit brief the property owner asks this board to review the BOR audio tape from 2002.
Appellee’s brief at 2-3. Our review of the record from below in the instant appeal fafls to disclose any agreement
of the parties or notice from the BOR. regarding taking any administrative notice of the record from the 2002 case.
Furthermore, at no point in the proceedings before this board have the parties requested uvs to take any
administrative notics of the record in the 2002 case.
—_ 9 —
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Given the BOR’s reliance upon its previous decision to determine value for
2003, we necessarily reach the same conclusion today. Wc find that the evidence before
the BOR was insufficient to support the decrease in value assigned to the subject
property.

As was the case in the 2002 appeal, the BOE offered the testimony of
Timothy C. Nash, MAT before this board. As an expert real estate aﬁpraiser, Mr. Nash
testified that he considered the subject property part of a single economic unit made up
of the entire shopping complex. H.R. at 14. Mr. Nash teéﬁﬁed that although in theory it
would be possible to i)lace a value on a portion of the whole economic unit, the subject
should be valued in conjunction with the entire economic unit. H.R. at 23. The property
owner similarly provided the testimony of Paul D. Provencher, an expert real estate
appraiser, who testiﬁed that the subject property .could be appraised and valued
separately from the remainder of the shopping center. H.R. at 39. Neither appraiser

offered an opinion of value for the subject property.

The BOE argnes that the property owner is collaterally estopped from re-
Iitigating the issue of the subject’s highest and best use as a single economic unit. As we
read our 2002 decision, we held that the property owner failed to meet its burden of
proof and further ‘concluded that the BOR did not have competent land probative

evidence to support its decision to reduce value. We further concluded that:

“Based on the configuration of the subject parcel and Mr. Nash’s
representations on how much a shopping center 1s traditionally
viewed in the market, we agree that it would logically follow that

-10-
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the h:\ghest and best use of the subject property is as a smgle
economic unit.” Bedford Bd of Edn. v. Cuyahoga Cty. Bd of

Revision, supra, at 9-10.

The test for determining whether the relitigation amounts fo collateral

estoppel was stated by the Supreme Court in New Winchester Gardens, Ltd. v. Franklin

Cty. Bd. of Revision (1997), 80 Ohio St.3d 36, 41:

“In Thomson v. Wing (1994), 70 Ohio St.3d 176, 183 *** we
stated that collateral estoppel was applicable when the fact or
issue ‘(1) was actually and directly litigated in the prior action,
(2) was passed upon and determined by a court of competent
jurisdiction, and (3) when the party against whom collateral
estoppel is asserted was a party in privity with a party to the
prior action.” ¥**” (Citations omitted.)

The court has previously held that a finding of value for a prior fax year is

clcariy- not res judicata as 10 a subsequent tax year. Id., Freshwater v. Belmont Cty. Bd.

- of Revision (1997), 80 Ohio St.3d 26. Furthermore, the 2002 case is currently pending

befon-a the Sopreme Court and has yet to receive a final determination, See Grava v.
Parkman Twp. (1995), 73 Ohio St.3d 379, 382 (“A valid, final judgment rendered upon
the merits bars all subsequls;nt actions based upon any claim an'si.ng out of the transaction
or occurrence that was the subject mattér of the previous action. ***”) Therefore, we
hereby decline to apply the docitrine of collateral estoppel in the present situation.’

. Furthermore, the property owner argues in its brief that its filmg of the

complaint against the valuation of the subject property for tax year 2003 was an effort to

* While we were not persuaded that the subject property could have been valued 2s & portion of an economic unit in
the 2002 cass, we are urable to speculate whethér it conld not be done, based on the record before s,

-11-
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mvoke the so-called “carry-forward” provisions of R.C. 5715.15(D), citing Columbus
Bd. of Edn. v. Franklin Cty. Bd. of Revision (1999), 87 Ohio St.3d 305, in an effort to

have the BOR apply its 2002 decision to tax year 2003.
R.C. 5715.19(D) provides in pertinent part:

“If a complaint filed under this section for the current year is not
determined by the board of revision within the time prescribed
for such determination, the complaint and any proceedings m
relation thereto shall be continued by the board as a vahd
complaint for any ensuing year until sach complamt 15 finally

determined by the board or upon appeal fom a decision of the

board. In such case, the original complaint shall continue in

effect without further filing by the original taxpayer ***.”

In Columbus Bd. of Edn. the i)roperty owner challeniged the valuation of its
property for tax year 1993 and appealed the BOR’s determination to this board. In
Angust 6f 1996, we determined, value for 1993 and ordered the auditor to list and assess
thé property in conformity with our order. The auditor assessed the property for tax
years 1993, 1994, an'ci; 1995 consistent with our order; however, the auditor’s 1996 value
represented a different value after a triennial update. Thé property ownér sent a letter to
the BOR, on February 5, 1997, réquesting this board’s order be applied to 1996. The
BOR treated the letter as a continuing complaint for 1993, conducted a hearing, and
ultimately determined the subject’s value for 1996, utiﬁziné: our 1993 valuation
determination Wlth a 5% increase factor. On appeal, this board held that the BOR did

not have jurisdiction to decide the subject’s 1996 valuation. The Supreme Court

reversed our decision, }Jolding that the BOR did have authority to decide the continuing

1993 complaint under R.C. 5715.19(D):

-12—
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“According to R.C. 5715.19(D), the complaint for 1993
continued as a valid complaint info tax year 1996, when the
BTA finally determined the 1993 complaint. According io this
statute, the original, 1993 complaint ‘shall continue m effect
without further filing by the original taxpayer, his assignee, or
any other person or entity authorized to file a complamt under

h this section’ *** We interpret R.C. 5715.19(D) to mean that the
1993 complaint continued to0.be valid for tax year 1996 and that
*¥% [the property owner] was not required to file a fresh
complaint for that year. Of course, a fresh complaint filed by
*¥x [the property owner] or the BOE would have halted the
automatic carrvover of the value determined in the 1993
complaint. *** Thus, the BOR had jurisdiction over this
complaint for tex year 1996 without further filing by *** [the
property owner].” Citations omitted, explanations and emphasis
added.

The property owner filed a complaint against the valuation of the subject
property for 2003. Said “fresh complaint” halted any carryover status the 2002
complaint may have had. See, also, Cleveland Mun. School Dist. Bd. of Edn. v.

Cuyahoga Cty. Bd. of Revision, 105 Ohio St.3d 404, 2005-Ohio-2285.

Accordingly, based upon the preponderance of the evidence before this

board, the value of the subject real property for tax year 2003 shall be as follows:

Parcel 795-06-022 TRUE VALUE TAXABLE VALUE
LAND - $1,611,700 $ 564,100
BLDG $1,448,300 $ 506,900
TOTAL $3,060,000 - $1,071,000

It is the decision and order of the Board of Tax Appeals that the Cuyahoga

County Auditor shall list and assess the subject property in conformity with this decision.

-13-
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Mr. Dunlap dissenting,
I disagree with the foregoing decision and -order and, for the reasons I
expressed in Bedford Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision, supra, I respectfully

dissent.

I hereby certify the foregoing to be a true
and comiplete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the captioned matter.

/Qp%} 72z, @z‘;’;j

JIlHé’M Snow, Board Secretary
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EXHIBIT "B"

ASSIGNMENT OF ERRORS

ASSIGNMENT OF ERROR NO. ]

The Board of Tax Appeals decision and order reinstating the County Auditor's assessment of
the property is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO., 2

The Board of Tax Appeals finding that there is no evidence in the record to support the
Board of Revision's valuation of the property is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 3

Thé Board of Tax Appeals finding it could not value the parcel at issue in the appeal 18
unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 4

The Board of Tax Appezls finding on highest and best use and economic unit is unreasonable
and unlawifil.

ASSIGNMENT OF ERROR NO. 5

* The Board of Tax Appeals decision and order does not constitute an independent
determination of valué and as a result it is unreasonable and umlawful.

ASSIGNMENT OF ERROR NO. 6

The Board of Tax Appeals decision and order goes beyond the mandate of Revised Code
Section 5717.03 and is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 7

The Board of Tax Appeals decision and order overturning the Board of Revision’s
assessment of the property is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. &

The Board of Tax Appeals abused its discretion, acted unreasonably, unlawiully and
arbitrarily in its decision and order.
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ASSIGNMENT OF ERROR NQ. 9

The dectsion and order of the Board of Tax Appeals is nnreasonable and unlawful and 18
contrary to the laws of Ohio and the Ohio Constitution.

ASSIGNMENT OF ERROR NO. 10

The decision of the Board of Tax Appeals violates Article X1I, Section 2 Ohio Constitution
that property should be taxed by uniform rule according to value.

ASSIGNMENT OF ERROR NO. 11

The decision of the Board of Tax Appeals violates the right of “equal protection” under
Article 1, Section 2 and Article I, Section 26 Ohio Constitution and Amendment XIV,
Section 1 United States Constitution in that it tfreats the Appellant different from other

property owners for purposes of taxation
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CERTIFICATE OF SERVICE

This 15 to ceftify that a copy of the foregomg NOTICE OF APPEAL was mailed via
Certified United States Mail, postage prepaid, to Timothy Kollin, Assistant Prosecuting
Attorney, Courts Tower — g™ Fioor, 1200 Ontario Street, Cleveland, Ohio 44113, Attorney
for Appellees, Cuyahoga County Board of Revision and County Auditor; John P. Desimone,
Kolick & Kondzer, 24500 Center Ridge Road, #1735, Westlake, Ohio 44145, Attorney for
Appellee Bedford Board of Education , James Petro, Ohio Attorney General, State Office
Tower, 17th Floor, 30 East Broad Street, Columbus, Ohio 43215-3428, Attorney for
Appellee Tax Commissioner of the State of Ohic and the Tax Commissioner of the State of

. ) BN
Ohio, 30 East Broad Street, 22nd Floor, Columbus, Chio 43215 on this 1 day of

September 2006,
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Ms. Margulies and Mr. Eberhart concur. Mr. Dunlap dissents.

This cause and matter came on to be considered by the Board of Tax
Appeals upon two notices of appeal filed herein by the Bedford School District Board of

Education (“BOE”), from a decision of the Cuyahoga Coun{:y Board of Revision
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(“BOR™). In said decision, the BOR determined the taxable value of the subject property

for tax year 2003.

The matter was submitted to the Board of Tax Appeals upon the notices of
appeal, the statutory transcript (“S.T.”) certified to this board by the BOR, the evidence
and testimony presented at a hearing (“H.R.”) before this board, and the briefs submitted

by counsel to the BOE and counsel to the appellee property owner.

\

The subject real property is located in the Oakwood taxing district,

specifically parcel number 795-06-022, and consists of in-line retail store space, a
portion of a parking lot, and several strips of land that are all part of a larger shopping

complex.

This board previgusly addressed the subject property’s valuation for tax
year 2002 in Bedford Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (Nov. 10, 2005),
BTA Nos. 2005-A-287, 288, unreported, currently pending on appeal, Ohio Supreme Ct.
No. 2005-2311, (the “2002” appeal). The facts of the 2002 appeal are identical to the

facts before us today.

The values of the parcel, as originally determined by the auditor for tax

year 2003, are as follows:

Parcel 795-06-022 TRUE VALUE TAXABLE VALUE
LAND $1,611,700 ' $ 564,100
. BLDG . $1,448 300 $ 506,900
TOTAL $3,060,000 $1,071,000

After consideration of a complaint filed by the property owner, the BOR

reduced the subject’s values as follows:
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Parcel 795-06-022 TRUE VALUE TAXABLE VALUE

LAND $ 750,000 $262,500
BLDG $ 750,000 $262,500
TOTAL $1,500,000 $525,000

On appeal, the BOE contends that the BOR’s decision to reduce the value
of the subject property is mot supported by competent, probative evidence of value.
Conversely, it is the property owner’s position that the BOR’s value should be retained,

based upon the information it submitted to the BOR.

Initially, this board notes the decisions in Cleveland Bd. of Edn. v.
Cuyahoga Cty. Bd. of Revision (1994), 68 Ohio St.3d 336, 33:7, and Springfield Local
Bd. of Edn. v. Summit C@. Bd. of Revision (1994), 68 Ohio St.3d 493, 495, wherein the
Supreme Court held that an appealing party has the burden of coming forward with
evidence in support of the value which it has claimed. Once competent and probative
evidence of trne value has been presented, the opposing parties then have a
corresponding burden of providing evidence which rebuts appellant’s evidence of value.
1d.; Mentor Exempted Village Bd. of Edn. v. Lake Cty. Bd. of Revision (1988), 37 Ohio
St.3d 318, 319. Thus, the burden is upon the appealing party, the board of education, to
establish, through the presentation of competent and probative evidence, a different
value than that found by the board of revision. See Cincinnati Bd. of Edn. v. Hamilton
Cty. Bd. of Revision (1997), 78 Ohio St.3d 325; Bd. of Edn. of the Columbus City School

Dist. v. Franklin Cty. Bd. of Revision (Nov. 28, 1997), BTA No. 1996-5-93, unreported.

When determining value, it has long been held by the Supreme Court that

“the best evidence of ‘true value in money’ of real property is an actual, recent sale of




the property in an arm’s-length transaction.” Conalco v. Bd. of Revision (1977}, 50 O};io
St.2d 129; State ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175 Ohio St.
410. Absent a recent sale, as in the instant matter, frue value in money can be calculated
by applying any of three alternative methods provided for in Ohio Adm. Code 5703-25-
07: 1) the market data approach, which compares recent sales of comparable properties,
2) the income approach, which capitalizes the net income attributable to the property,
and 3) the cost approach, which depreciates the improvements to the land and then adds
them to the land value. However, no appraisals were offered.to this board and only an

“owner’s opinion of value” was entered into evidence before the BOR.

The BOE argues that the BOR improperly relied upon the information
_offered by appellee property owner. In consideration of the BOE’s position, we must

review what transpired at the BOR.

Specifically, before the BOR, the property owner presented an “opinion of
value” that suggested the value of the subject, as of January 1, 2003, was $1,500,000.
Counsel requested that the value be based upon the BOR’s previous decision to sot the
subject’s value at $1,500,000 based upon the evidence and testimony presented in the
2002 case before the BOR. Attached to its complgint 1s a copy of the BOR’s 2002
decision letter. Counsel for the property owner argued that all the facts necessary for the
BOR to reduce the value to §1,500,000 were the same, and that the BOR hearing for the

2002 case was conducted in early 2004 and contained relevant information relating to the

' As we have noted on prior occasions, the audio tape supplieci is of poor quality,

3 ' ~21-




- subject’s valuation for 2003. Unlike in the 2002 case, the representative of the propcfty
owner was unable to appear and verify the information taken frorg_the owner’s records in
the instant appeal.” Provided within the owner’s written opinion submitted by counsel
were income and expense statements for the property that show the decline in income at
the property as vacancy has increased. Also attached are a rent roll and a summary of
the store tenants with the square footage and percentage of center space each tenant
occupies. “The valuation set forth in the complaint is based on the historic income and
expense information for the property, the vacancy at the property, and the prospect for a

turnaround at the center.” S.T. at Ex. D.

After considering the foregoing, the BOR decreased the subject’s market
value to $1,500,000. The hand-written notation on the BOR’s worksheet mndicates:

“BOR hearing for 2002-$1,500,000 K—Marf(vac), 2003-same decision 2002.”
In our 2002 decision, we held:

“[T)here was no evidence in the record to support the BOR’s
valuation of the subject. *** There is nothing to which we can
point as the basis for its ultimate determination,.and without an
understanding of the basis for its action, we cannot rely upon its
conclusions. See Columbus City School Dist. Bd. of Edn. v.
Franklin Cty. Bd. of Revision (2001}, 90 Ohio St.3d 564. Thus
based upon the foregoing concerns we will rely upon the county
aunditor’s valuation of the subject, as set forth in the property
record cards included in the statutory transcript.” Bedford Bd. of
Edn. v. Cuyahoga Cty. Bd. of Revision, supra, at 10.

2 Counsel for the property owner requested that the BOR listen to the audio tape from the 2002 case. S.T., audio
tape. Likewise, in its merit brief, the property owner asks this board to review the BOR audio tape from 2002.
Appellee’s brief at 2-3. Our review of the record from below in the instant appeal fails to disclose any agreement
of the parties or notice from the BOR regarding taking any administrative notice of the record from the 2002 case.
Furthermore, at no point in the proceedings before this board have the parties requested us to take any
administrative notice of the record in the 2002 case.
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Given the BOR’s reliance upon its previous decision to determine value for
2003, we necessarily reach the same conclusion today. We find that the evidence before
the BOR was insufficient to support the decrease in value assigned to the subject
property. |

As was the case in the 2002 appeal, the BOE offered the testimony of
Timothy C. Nash, MAI before this board. As an expert real estate appraiser, Mr. Nash
testified that he considered the subject property part of a single economic unit made up
of the entire shopping complex. H.R. at 14, Mr. Nash testified that although in theory it
would be possible to place a value on a portion of the whole economic unit, the subject
should be valued in conjunction with the entire economic unit. H.R. at 23. The property
owner similarly provided the testimony of Paul D. Provencher, an expert real estate
appraiser, who testified that the subject property could bé appraised and valued
separately from the remainder of the shopping center. H.R. at 39. Neither appraiser

offered an opinion of value for the subject property.

The BOE argues that the property owner is collaterally estopped from re-
litigating the issue of the subject’s highest and best use as a single economic unit. As we
read our 2002 decision, we held that the property owner failed to meet its burden of
proof and further concluded that the BOR did not have competent and probative

evidence to support its decision to reduce value. We further concluded that:

“Based on the configuration of the subject parcel and Mr. Nash’s
representations on how much a shopping center is traditionally
viewed in the market, we agree that it would logically follow that



the highest and best use of the subject property is as a single
economic unit.” Bedford Bd. of Edn. v. Cuyahoga Cty. Bd. of

Revision, supra, at 9-10.

The test for determining whether the relitigation amounts to collateral
estoppel was stated by the Supreme Court in New Winchester Gardens, Ltd. v. Franklin
Cty. Bd. of Revision (1997), 80 Ohio St.3d 36, 41:

“In Thomson v. Wing (1994), 70 Ohio St.3d 176, 183 *** we

stated that collateral estoppel was applicable when the fact or

issue ‘(1) was actually and directly litigated in the prior action,

(2) was passed upon and determined by a court of competent

jurisdiction, and (3) when the party against whom collateral

estoppel is asserted was a party in privity with a party to the

prior action.” ***” (Citations omitted.)

The court has previously held that a finding of value for a prior tax year is
clearly not res judicata as to a subsequent tax year. Id., Freshwater v. Belmont Cty. Bd.
of Revision (1997), 80 Ohio St.3d 26. Furthermore, the 2002 case is currently pending
before the Supreme Court and has yet to receive a final determunation. See Grava v.
Parkman Twp. (1995), 73 Ohio St.3d 379, 382 (“A valid, final judgment rendered upon
the merits bars all subsequent actions based upon any claim arising out of the transaction
or occurrence that was the subject matter of the previous action. ***”) Therefore, we
hereby decline to apply the doctrine of collateral estoppel in the present situation.’

Furthermore, the property owner argues in its brief that its filing of the

complaint against the valuation of the subject property for tax year 2003 was an effort to

* While we were not pcrsuadc& that the subject property could have been valued as a portion of an economic unit in
the 2002 case, we are unable to speculate whether it could not be done, based on the record before us.



invoke the so-called “carry-forward” provisions of R.C. 5715.19(D), citing Columbus
Bd. of Edn. v. Franklin Cty. Bd. of Revision (1999), 87 Ohio St.3d 305, m an effort to
have the BOR apply its 2002 decision to tax year 2003.

R.C. 5715.19(D) provides in pertinent part:

“If a complaint filed under this section for the current year is not

determined by the board of revision within the time prescribed

for such determination, the complaint and any proceedings in

relation thereto shall be continued by the board as a valid

complaint for any ensuing year until such complaint is finally -

determined by the board or upon appeal from a decision of the

board. In such case, the original complaint shall continue in

effect without further filing by the original taxpayer ***.”

In Columbus Bd. of Edn. the property owner challenged the valuation of its
property for tax year 1993 and appealed the BOR’s determination to this board. In
August of 1996, we determined value for 1993 and ordered the auditor to list and assess
the property in conformity with our order. The auditor assessed the property for tax
years 1993, 1994, and 1995 consistent with our order; however, the auditor’s 1996 value
represented a different value after a triennial update. The property owner sent a letter to
* the BOR, on February 5, 1997, requesting this board’s order be applied to 1996. The
BOR treated the lefter as a continuing complaint for 1993, conducted a hearing, and
ultimately determined the subject’s value for 1996, uﬁliziné our 1993 valnation
determination with a 5% increase factor. On appeal, this board held that the BOR did
not have jurisdiction to decide the subject’s 1996 valuation. The Supreme Court

reversed our decision, holding that the BOR did have authority to decide the continuing

1993 complaint under R.C. 5715.19(D):




“According to R.C. 5715.19(D), the complaint for 1993
continued as a valid complaint into tax year 1996, when the
BTA finally determined the 1993 complaint. According to this
statute, the original, 1993 complaint ‘shall continue in effect
without further filing by the original taxpayer, his assignee, or
any other person or entity authorized to file a complaint under
this section’ *** We interpret R.C. 5715.19(D) to mean that the
1993 complaint continued to be valid for tax year 1996 and that
**¥¥ [the property owner] was not required to file a fresh
complaint for that year. Of course, a fresh complaint filed by
**% [the property owner] or the BOE would have halted the
automatic carryover of the value determined in the 1993
complaint. *** Thus, the BOR had jurisdiction over this
complaint for tax year 1996 without further filing by *** [the
property owner].” Citations omitted, explanations and emphasis
added. ' '

The property owner filed 2 complaint against the valuation of the subject
property for 2003. Said “fresh complaint” halted any carfyover status the 2002
complaint may have had. See, also, Cleveland Mun. School Dist. Bd. of Edn. v.

Cuyahoga Cty. Bd. of Revision, 105 Ohio St.3d 404, 2005-Ohio-2285.

Accordingly, based upon the preponderance of the evidence before this

board, the value of the subject real property for tax year 2003 shall be as follows:

Parcel 795-06-022 TRUE VALUE TAXABLE VALUE

LAND  $1,611,700 $ 564,100
BLDG - $1,448,300 $ 506,900
TOTAL $3,060,000 $1,071,000

It is the decision and order of the Board of Tax Appeals that the Cuyahoga

County Auditor shall list and assess the subject property in conformity with this decision.



Mr. Dunlap dissenting.

I disagree with the foregoing decision and order and, for the reasons I

expressed in Bedford Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision, supra, I respectfully

dissent.

P Y
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I hereby certify the foregoing to be a true
and comiplete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the captioned matter.

Sl 2y Mo

Julié’ﬁ. I'Snow, Board Secretary
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county O1r cuyailoga
BOARD OF REVISION
County Administration Building -
1219 Ontario Street, Rool:rli 232 /ﬂ 3@ t?ﬁ

. Cleveland, Ohio 44113
(216) 443-7195 / Ohio Relay Service 711

Facsimile: (216) 443-8282 Email: 2003resbor@ecuyahogacounty.us

Commissioner Auditor o - Treasurer

Peter Lawson Jones Frank Russo & saiis & o ¢ i & James Rokakis
RECEIVED ocr 2 9 2004

October 27, 2004

Complaint No. 200403250051 Complaint No. 200406030361

FIRST INTERSTATE HAWTHORNE BEDFORD BOARD OF EDUCATION
LTD. PARTNERSHIP 475 NORTHFIELD ROAD

c/o MITCHELL C. SCHNEIDER BEDFORD OHIO 44146

23220 CHAGRIN BLVD. SUITE 202
BEACHWOOD OHIO 44022

Re: Parcel No. 795-06-022 (2003)
Journal No. 274A
Dear Complainants:

I am writing to inform you that upon consideration of the evidence and testimony
presented at your oral hearing, the Board of Revision found the market value of the
property to be $1,500,000. This is a reduction of $1,560,000 in the market value for the
tax year 2003. As your County Aunditor, it is my duty as Secretary of the Board of
Revision to inform you of their action.

In order to assure you right to pursue this complaint further, you may appeal this
decision directly to the Cowrt of Common Pleas of Cuyahoga County pursuant to Section
5717.05 O.R.C. or the Ohio Board of Tax Appeals under the provisions of Section
5717.01 O.R.C. within 30 days after date of mailing of this letter.

If no action is taken, the Board’s decision will be reflected in your tax bill.

If you have any questions, please call the Board of Revision at (216) 443-7195.

Land Red. § 861,700 Respectfully,
Building Red. § 698,300 .
$1,560,000 : 7 g o e
? AQnE. R AtARer
Frank Russo
Cuyahoga County Auditor
Secretary, Board of Revision
RMC:bs.
CERTIFIED MAIL
cc: Wodd Sleggs A
John Desimone }g\%ﬁf;&
N
’ -2 8 _& [ cen




10,376

praiser, shall be awarded pursua.nt to ﬂ:lE r_umpet:—
tive blddmg procedures set [orth b ,Sectmns 307 86

-ees;; i addition. fo. theur othe:: dutles, éba]l perform
such emc&as the a.udr.tur _directs. jnf ascertammg
qud1 .fac!s daﬁcnptmm lacatmu., characte:, nhmen-
sians.of b llijmg: :md lmprwements,‘ aqd‘ oﬁler: cxn-
t"st !

value -and,.4n; ﬂ'le caqe of land valged in accorq{'apce
mtb_‘;f:ctmn 5? 13. 31 o:f the Rcwsed. Code,.ﬂ's,currgnt

ttie uriit Tor assess’i’i'-ng' el Etate ﬁ)r taxatiun fiuit-
poses- Thelt:ounq: dtditor shalt be.ths assessot of. ail
ty. f far., purpdses of
ptf

\the rea,l sm.te in the audrturscuun
) Rt hs Dower
d.:Code

used mi rariroad

Ly r‘""'E?

Kl g'taxable values regmred kéBe
T:Ier[ved fhereﬁ‘um‘shaﬁ He p cea an thefaudiior i
f

i ek ord”éred ¥ the coramitsioner pur:su:amte o
SECHUn 57 T5:34° o e Rivided" Caode: The t:omrms-
SioRer may grant' an- extensitn of one ear-or Iess :f
‘the coy Fissigher-Tintds that’ good carse exiists far, the
extcnmgn Whien i aliditor so i an'd appm:ses,
the aditor may enter each structuré Iocatedﬂ'aereon
to determine by actwal view whit Impruvemenis
Jnam: been: made_therein. or addttmns made thereto
sincg the new:t.,pnecedmg valuatmn_ The audltor shiail
revalue and gssess-at any fime; Al or ARy part af the
real.estates in such county; incliding Jand devoted
exclusively to agricultural use,. where the anditor
finds.that the true o, ma.b]g vatiles theréof Have

. 132:700 § 5713.01

OFi+The Law—ASSESSTNG REAL BESTATE 300 11-2085

tﬁangei ané when a conservanon easement is cre-
ated under secmons 5301 67 1o SBDL?O of the Re-

Mmm; al curperamon,{o; othm"taxmg ézsgnct 01".1:_12}

ward ér other fieision: ofa: mumcrpa.t corpor-
I.mn iy & .PE: cent or anwunt whch wﬂL cause all.
pmpﬂ:m 1o be ‘prnpeﬂy valuecl anﬂ assessc‘d fgr

Sgdmn 2 Arﬁf:le X?]I (Dlno Cusm::mtion,.-ﬂns sec~
£Ipt anﬂ secﬁmns*‘S?ﬂ? 035713 3‘1,‘311& '5715 07 8l
vls N Rty

wurk the amouni: i be expen&ed miie anment of
h compensaﬁlon of sk emp]uyees sha]l‘be fixed by
the board of county Gommisstoners: ¥ i in t_he,npmmn
ot the auditer, the bclarc[ af county commtssronem

©2005, CCH INGORPORA’-I‘ED

-28—



s

260 11-2005

! i1 e:xperfs dep-
it derlis, A sl B AL upbn Jtihe
Watritit of ¥he Aot outol the g e“r‘al*ﬁmd gi-fhe
real estate assessment fund’ of thc counts; B bt Tt
th&salaﬂésané«eampmsatmn are;m halﬁ orin part

5 gragaxnsn : counwﬁregrdlaszoﬁ
Tinney:in:the enuntgafreasury kwae&m 3 ppropn-

wted 'forsuchspurpm&. i
igg, ke b
: for:

‘.:55 }‘g_ .mvx

1he audii:b’r‘s dumﬁ a&mssessn:, ﬁzdmﬂmg cnntracts
ﬁrmaﬁpmg, oempnters: anﬂtepméiucmon on y

taxes-under d,;v:moﬂl(B) -at seetmn 323.152 ,rhe:
Rewsed Cade f@r;axge_ars 1998.and tl-xeraa.f.ter vt
BORE PR ’."4‘“'7 '
PITELE
571 02 Dixties of ass%sur

g
the cuunty gzudxtog agé:l otEr sour

shaII -fralce’a Sorrelt dnd pEi

e

tory dm-xpuan of‘sueh“par&ef ol’real ety g
BSsessoF may, emplay a chmpetent, sirvasan 1o mziLg
a description of the-boundsries and location. thetenf;

and a statpmmt of the quantity;of. landﬁthsnem‘ ‘The.

exriense&i sud:t mmmsha&bs :.eiaamed bv such

erl;f Thg-o.eu.m:y audltor il:um the best.sou.rcestf
information avaﬂ:ab]e, shall deterinine, as nearly:as
prar:tucable, the true vatue 6l each separate tract,
B ban:e'l of feaf- pmpemf and’ of biiilditigs,

Eion (B at sectios 3
1998 a0 R eal el providea‘ A
4+ - Beb. 4 Mot [ater. than. Febmary'follomng F
date of thisach, each county endito, by ordinary mail, ;Ehall
send 4 nnizce: sibstantially i e fortnt of thi notice pre-
Eiribed By division ¥OM2) of Sectich 3230130761 the Revistd
~Cixle s ame@e&by fthis act; tuéachiownet; of résidentizl
realpropertyﬁalluiﬂle}fuﬂmng ADDN R o, iz ey
(1) The property was mnveyed durmg tax y?.a.rs ,1995
ugh December 31 follpwidg the etfmuvc ﬁ.a.te of th:s

acty
‘Ohfo TakReports:” - -

) i Lo TEE A LT
(2) Such property is not receiving the two and one-half
per cent tax reduction; n'*f"};-‘ ™

‘(3), -The pwodr- doa nut gecelve’ tak il for- the

4 e
presmbad ¥ division (C)(Z) 5f Section ‘323, 131 aI £
vised:Ciidle, as-amended:by this act,

§ 571303 §-132- 765’

—-30-




10,378 -

the current agnmﬂtural use va}ue of Yand valued [or
‘sectmn 5713 3L o[

ble Jength of time, either before or a[ter e o' T
fHate meaudi’torsluileéﬁs'ldérthesaleph?:“e of such
tracty Jot, qujarcel 4 petie s '.*ah:e for-taxation
piifposes’ Hiwevis, i sale Priceid ad anh 'salangth
transaction. Betweenis Willig, sefles dad b willing
brsyer shall not be consrldﬂred 1hé true value of the
property s@lcl il subsequent to tﬂe sale

RS '%i:afch”ﬁmﬁsr‘ii‘;%
v'aﬁu gt 3 some c% uﬂty £
- (B ATL mlpmueém Added.

Nntbmg ims this sec’m.an or sec:tmn 57’13.01 of, the

57154 of the ggumd Codg:

s TE;: county"‘audlto’r ‘shaﬂ adeB zmtl’use a*real
pra::ierty record approned by the ' conrissiohet: Tor
&abh Tratt %ﬁ*br"pﬁrcel +0f réal propartiasatying

'a ra‘ﬁble vkl Ihnd an'd AAtisthie

iménent” pssfure l-anﬂ, ww&aﬂ aitl Wastelid ih

eath fract, Iot, or purcel. Fieshall revord: pertinent
information and the-frie and tixalie value of each
building, structure, of &t Li'ovement to-land, which
vailtie: shall e indlideias’ a® Separa.te Pt .off the
tiptal’ value il eacl'f dzract iy, o parr.‘eI of real
proljk‘f‘ty L LI 3

@As acldedi b_vaB 337 Laws 1955,\35 amended
by £ SB. 4;3 Laws 1974“1':1.3 920, JLews 1976 aflec-

twe October 11 1976_1 H:EB, 260, Laws 1983 ef.fec— ] _T

+ Sect 5713:04. Tracts to be valed separatcﬂ]r,
spht‘ I:qtmg foi tax c;xempt:m‘f, deduEtivns—
]‘of Eéa‘l prbgéttj{ _sﬁ_'vall‘f:ié'ﬁé ed
at its taxable value, exclading the vahié of thé Crops,
deciduous and evergrecn trees, plants, and shrubs
g-rowmh thereon, ‘and? ta'kmg into. account the dimi;
nution in va[ue as. fhe result af, the emsten:e of any
conservation easement created undér ssctions

q 132-790 § 5713.04

OF—The Law=ASSESSING REAL ESTATE
- 530167 te: 530169 o the, Revised Code. The. pnce

200 11-2085

for whu:h such.real property would:sell & atction. oy
[an:ed sa]e #hall pet-be taken as Ehe criterion: pb, 1135
valve, T the, fee of, the scu} ol tract, parcel, o fot of
isin any p&x:san_, naturak or artificial, a.nd the
Tight to minerals; theveln. ip- anetha: the ] land;shall
be waluecl and isted in,ac rrla._ncée.; with su WDE

shig in. separate E_utnes, __‘pecxfmng the.
hstecl, ﬂ.nd'be taxeti o thie parties ummgﬂm dsJIe:

H & Sf:péﬁte dreel il Lm;prpved di -tiniin] éﬂ
real prparty Dasia’ Sirigle dwrlsrstiip And4 seaxdetldh
that part" thiereaf; 14 separate Sntity; wouidu e
exempt;-from alation; abd ithe balance Aheréal
wouldl not be exempt [from.ctaxaiop: ﬂie.zhshﬁ%
thereof shall be spht, and the part thersof used
exclugively- for dff exemipt-putpese shall: ber ra,ga.rdctl
as.arseparaft entity antk e Jisted as.exemptkand-fhe
balance théreof used for 2 prrfiose mot. exampt:shan,
with.the approathés fheréto;be:listed: at st faxable

valueand taxed agcordingl

‘u.. i

asé catmn roft “pm.ncﬁ:?

accordanCe with. theupl’oaq!;mn arad the:r 1gh
best -probablie legaluse: . ghe case, sf; T
ing.or produciiie minerals. ;;J;rg;n’lmerals
to_the miheral§ that are listed.andst
from such Tands shall be separﬂtely cia.ssrﬁed i the
!ands sare: ;«!Jr;n ,pgad icz; aglcuTtural.qu“t-gus&;s,

dential égm;uf ]
ﬂs;dentlal] agﬁcultural' re

purposes of c]asslfsﬂng real’ prnperty ﬁ:r imy ‘otFiet
purpose’ auﬂmrwe_d OrTequlred by iaw. or By ruleﬂf

the tax commissioner, e

€12005, ccn;mc;onrommm

he Fight e -

~31—




10,402°

equalization of a class or classes of real propierty.

Such studies or other information of the commds:. . .
" gefit expeirses of the auditor and board, including

sicner shall not be applied by the commisione” on
a jaxing. dlStl'lCt, countywlda, oz statewide. bas:s

i the samplé m & class, ’tojg
that gaid sdies 6r sales ana

studles of tﬁ’e vali é“of eaI‘“ pmperty “within' the
cuunhﬁ 'wh1ch may’be used as gmdeimes, whezé

2 ,['EL 1337651 - = 1o

.+ See. 5715.02, CDuan bna:rd of remsmn, hear-
ing shoards; guorum;: power : to. :admx.me_aic.er_
oaths —The county treasurer;-county. auditur,

T & .
& o SJa: [ A

i o8 ¥

a.nd the prwdeut_of gpb
smne:rs 5ba11 canstifute 1 %
ston, or they may prqwﬁ:fur one o, more
Buzu;ds when. the}z gleemu‘l‘:‘he zr:wtmn ot sus:h to be
necesmrj «the. e;g:edm&: pearmg of Valua.tmn
complaints. Eaclgsuch official may., appomt one
qualified employee fom his gtfice to serve in his
place and stead on’&ack Sich board for the pur-
p'ése of hearh'ng enmplam’ﬁs 85 *c- ﬂle'vafue ofFeal
propei‘ty Giily, Caihi slich  hearing Bodrd Ras-the
eamé mifhofity o Sad decidé tnz'iifjlmnts i
sign the journal as thie board of revision, and shall
proceed in. the, > JOAII0EE ;promded for; the boa:d of
0 20,57 15:20

mtﬂusxe,

Lilde

'_gcus;og, bsr al heamng
t&e beard ;Jﬁ

A majontsa pf & county -heard: of irevision :on
hearmg board: shall: constifute s Quorum e heir
and determiné Anyr comiplaint;zind. dny-Farancy:
shall nof-isapair theiright.ofithe remaining: mem-
bers. afisuch: board, whether elected: officials:ar
appointees, to-exerciser all thﬁ"powers thereai'm
lang as amajonty remamm an i,

Sec. 57 15.03: Pa}:ment:of compensatmn and_
expensﬁ —The .compensation: of thewexperts,-
clerks;-and-other, pmployees of the.county boeards

T133:765 §5715.02°

G)Hio_—‘ifhe Liaw—DBoards of Revision

mE 99

“~af révision shall be paid monthly upon the certifi-

gate of the _county auditar or board. The coniin-

postage and EXpress, charges, their actual and nec-
ESSEI‘_V travehng expenss, a.nd r_huse of the1r depu-
£I 0N offic Cial

ortlers issubf by the departm Sntof ﬁmmnn, <hEl
be-allowelt did- paiid a5 are 6ihed Elatms e Apainet
the cosfitys The comfipeiisation shd:
be paﬁi :Erom“tﬁe real ﬁt’ate assasmentimd’ p{i’]"

'E o
Bhards may, Wit apf:'i‘o'ira'i of* ‘taii'éo
mone[' -erup'lEE' cepEdnec, r oﬂmr mplé‘yéés"
w:i:h 1he uncicrsmudmg ﬂ{a'f Siith emﬁfﬁ?ed“ﬁer’

i Shall deévbe siffyr e pa_\"f—,gf ﬂlm SRS tRAE
t“"thmfi‘esbéfﬂ“e' ploymessy = ? arli gainkn

%, Tieny i 1 z TN r
(A3 Smiended by T, 800, Laws
?60 Laws 19&3, esﬁ'ectjgéz Sgptanbe&

=[], 133-820] anisd ,-.} e rjr
} 'Dfﬁwﬁi‘“—m‘ngﬁ‘ sup-

p‘h&i —The "Board of‘colihﬁr Thiisstoners shall
Fnishito FhE Ef:‘tim‘ty“ b'oai'd ‘&'r&wm&wl' a8 "1:‘5’
experts cIerEs? il Srployees ‘% B bt
. =t*15-ﬁ*n'—"m.

*iy—sea HiF

uﬁ*}"

ni:ha- SRAPLES nd eqmpmént
T 'a]l;so*f"""as‘pracéicaﬁle,"be
Pt HifnIs ¥

Bl o slig el
33B40L. 3o mieomug

(LI CE R

Sec. 5715.9'6 I\'Eumber bl experts; toimpensas

;. tiomreivil séeicer—=Fackwounty beard of fevi

sion shall appoint thet numiberrof expertspelerks:

and empioyees: that isprestribed: for itbyrthe tak

commpissienet. SStichrexperts, chirks:andemployees:
shall Fiold.their emrployment:for-the Sme’ thatiis
préescribed-by- the. .comumiissionefi The compensas
Hom:of suchsexperts; Slecks, and.emplbyess shall:
be fixed by the.board of . connty commissioners: e
éxpert, assistant, clerk,. employeer or assistarit:ass

©1959, CCH INCORPORATER:
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irevisiobr to boarrl‘uf‘ Tax appezils mc“edure, Thear-
g —~An appeﬁl fomm " decRitn:of acoiiity Board
1af revision inay betiken I.o the: beatd i tax appeals
fvithm‘ﬂn.rty days attir noticy: "ot the' decmon-oi’ the
@ounty “Board fjf PRI :s"'ma.ded i~ pﬂrviﬂeif in
«division GA) §f dection 5?15f2ﬂ‘ of thi Revised e
‘Suéh an appezl' fnay be taken'by iy 'ty’“audi*tur,

- §ctip’ 571529 Gfthe'Rev el Cofe %7 le:
ﬁlamts against, vaﬁ:al'wns B assesé'menfs Tifh the
Auditor;Such appcalshaﬂ betaken ‘t‘vy'the,,ﬁling,uf a
adtice. of. appeal;+in’ Persoh sor, by ¢
ﬂg:ressmml, or. authnnzeﬂ  delivery servi
board of tax appea]s a.nq W_{th the ¢
_pvision, .Iinome:e qgapgea‘i,:sfﬂédby _@ed mail.
cxpress mail, or anﬂmnzed - defiverny, sgmchaS ro-
vided i section 5703,056 of the Revised Code, the
date of the Unitet?StateSpdftmark placed on the
ssendir’s recelpt. By the pestal service,or; the date of
e gjp ..rﬁszorded by tha,authonzed -de]wer;rserv}me
id as the G fe niﬁJugg.,,Upnn receipt.of
d

SUCE A 5

: 15 H %"‘-’Jﬁm‘
mrsé{lermn Gomgamed‘o% L failure
tach a c:npy of such notlce put Y-p

e progl, ¢
pea!s.'l‘hecouutyboardof
Jin cert:.fyto the‘board it “tax

=<1 At

1 5hall therenp
trauscnpt‘ of the record of the“pmcl

S EE N -wr-n-;z- e

“Herewith. Sich! apﬁeajsmy 'iae‘h -_él by_ﬂn&b -
at1t§@fﬁcamtdlmnbusorm EHi

ordéfthg dppealtd pofi th i
éwdé%ice-.cémﬁﬁd"rt@ At byt ﬁkdm:mstm “lia&t

(As amencied by BB 9007 Laws: 19.’76.' sx ‘6
Laws 1981; HLE. 260, Laws 1983; B 612, dis
(ms 675), Laws- 2002, effsctwe March 14,

13 Sec. 5?17011. .Anpeals from mumcxpal board
-pf: appesl~—(A) -#szused: ip; this chapter,, "taz ad-
ministrator”’ has the same meaning as in: section
?_1801 ﬂftheRevasedCude. et .
(B) Appeals from B mummpal baard of appeal prowded by law appea]s from fnal determ .
crgated uinder-section 718:11 of fhe Revised Gode by the tax commissioner of any praimma.ry
may be: talten by the taxpayer or thie tax adminiStra-  amended;.:on final tax asséssments reassessments,
tor to-the board of tax appeals or may be-talen by  valuations, determinations,. findings, computations,

§ 5717:02 135129

Otliip Tax Reports

._33_.




18,454

or orders made by the comubissioner may be: takeTuto ;

the board Ui tax appas.}s by the taapayer, hy ﬂ:u:
% fice of -the tax divesgraent, -
deter_r_nmafmn, fi ri?.im

Sich ami—ea]s:‘ shall te Taken! ‘bjr ﬁne rlgf‘of a
noﬂce of appeal with the hudrd .md Wlﬂl xh’é o d
Fhi :

agpesﬂ, o;' v'mh the d:rector gf,_wb mi féiﬁilg %gf—
~vices 4f, that. directti’s action. is. ihiect, Q§ the
&appea]_ '_I’he rmtme uf &ppcal- sk 1 3 eﬂ

MInner

0r radetﬁrmmafion by the_dnrec has been given.as

the cominisionet 61-' Hiréctar to Hie ‘taxpiEyer, ente.r—
prise, or other person of the final detennmatmn ér
redctmatmn cumplamed of, and shall aIsn qpﬂ:—

E i 3 cnpy it “moHee- and mcm:porate it by
re:féreuee in- the nunce of .ti’)peal does nut mvahdate

the eippeai. 8

Upun the fi ng of a notice ofi appeal fhe tax
commissioner or the @irector;-as” appropriate; shall

T 135-150 § 5717.03
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- ee::tx[y 0 the,'beard a transcnpt oI the record of the

pmceedmgs before -the commrssmner or-director, to-
péifier with a.ll_‘ewdence conmdered,by the. comns-

e foartl, shal orgér, the Fieari
E]en%e, and it may makesuch .mvestagafaon cincerm-

by Bty Heap
cnuq‘ty audrtor of-the tuu.ni:y if-wi ch 'Ehe pt
mvolv i the apipeai 5t Iocaﬁ‘:! ancl I tfhe tax

.‘ ar Suc
ge] Bg hsted, and va'[uedfnr taxatwn hy-an it an’d

winiiferm fule. -

©) n the case of, an apﬁea] from a rewew reae-
termmabon, or correctmmof a tax assess-ment, Valt-
ation; detennmaimn, fi ndmg. compu’tatlon, or arder
of the tak.commissioner, the order of the Board ofttax
appeals and tHe date &f the entry tHereof apon: its

@2005, CCH D\?CORFOR_P&TED
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A ﬁnchng; com‘putatmn, or

Forr-+11-2005

* joirhal shs.II be-certifieh byt Board: bytertified
mail to-all* persons oWho werg "iparties:to therappeal’

heiore ‘the board, Hheperson "in whose:iame: the
property‘ 5 listed tor” sought ‘ko-be Bisted, if* the deci
smn “defermimes: the walugfion 'hahxkty‘ of:property
‘Ibr Faiafion: and H sick 1 ‘persn irmt 4 party to.the

appedl, the taxpayer ?F ‘ofher Person torwhom nofice
of ’Ehe'tax ass&ssmen '\riilua‘tmn, detamunatmn
ler;- 0T correetion or réde:
teFmination:theredt, by the tak commissioner Was by
’F&wrequu‘ed “tober éﬁfen, Hhedirestinzof budget and
management,‘if thie revenyes: affected by suth déci-
sion woald:arcrue- pr.l.mafﬁy'to- the: state fréasury;
ahdithe comrby aiiGitorstof the,Gounties & the ubdis
vidid general tax fiHd ofivwhich the reveniiss af—

. fected b¥; sunh dec:smn Woultipmmanly accrue_

D) In .;hg omss oil an: appeaLimm - mu:nimpal
'ﬁbardw‘ﬁ Aczeated!undar«sachou,?‘ls 11: oF ibe
the o‘rdﬂr of ﬂ:ﬂ bo‘ard:-of’ ta?: a_gpea]’s

. Of apphcatmns
-med with anﬂ dete::[mned by tie:Boards the board’s
Grdet.'and thx-:s atgmhen#ﬁ:in ortler: was'ﬁﬂ.echa.bg thie
swetaryzjep Jduk'nahzz'mm shaill <Bé:cartifisd by the
‘board by gerﬂﬂed;maﬂgwﬂ}e*pasm ~ghpsds a-party
to such appealprapphcanon,;mﬂlcﬁ persans-as the

Jhe board

5 :{{Eh?ﬂh&,ardexa ofthe; hoarﬂ Triay: zﬁﬁsm, F .erse,
*vacatt:,, modify;. owmm@&e tox dssessments;, valu:
ations, detﬂ:mmaﬁnns, ﬁ{tdmgs_,w_mmpu 'I:Lans e
-gfriers Gotnplained: of in; ithie-appedls dgtgrmined, by
£ l%oa.rfl,; a.nd;gghe vhoand} dgelswn shallubgcome
{jmal;and can&uslvg, far: current y@ariurﬂess 1es
‘versédy vﬁcatad, OO0 as pm!@deti irgection
Errpd uﬁg;he Rcmsc; Gode; When- antoi:der-mf the
hoard dbgepmes fimal-tbie: taxgomyissigners ng 4l
oﬁﬁcm 40 “wehort. siichs, deeuglg tias- Heen., gentified
sha.u fiake -the changessin: fheir. tix. lsts ory orter
re.cords whxch fhe: dc:mssomreq&ira

STk 5 iz ol
h-‘(G") Ifthg;b

g finds, - fHatdssuesauhiraiéed on:the
ap_peal are: unportan‘t 10 2 determmatwn of a’GantI’:O-
g.};sz -the: board: AT, rf:mgq b

mlmstranve detemnm i :
pew tax,asses@'ﬂen‘t; ¥ _ua!nangdet_enmnatmn. fiad-

mg. computatmn Br order,iunlﬁs the pazuﬂ slepr.is- .

than a mun:mpal income tax matter appealed unﬁer
Séctiolis 718.11 and ZFTZ01. 6f the: Revised Gade,
the order miy be-hppealed:to iE coliil of-APpeals-ing
Frzmkim county. Tf the Grdér rélates to a:muonizipal
income tax matter apgealed under sections’ 718.11
gnd 5717.011 of the Reviséd Code, the order may be
appealéd to- the Gourt of .appeals: for: the deunty in
which the _munitipal corporation in whiich: the- d1§

pute atose is primarily sinizted. T %

'@?ﬁio T’a&Rﬁpnrts- T 3

OH—The Baw—APPEALS
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- (AT amepded by IED: 526; LH.WS 1876 H.B. 634;
Laws 1977, F:B260; Bawss1985; I':{ ‘85, La.“r&
2003 e‘ffectxve]amuaryl 2004'? ok jenied

oo Sec. 5717.04.;
tax appeals te« sunreme t:»crurt, pﬂ.rtles who B
aq;pea] aert:ficatmn ——ilae Droceedingsto ubta!:; a
e ,macang,rr, oF qmodification of a.d cision_ of
the ‘heard. of ;f,axhappea.!s: shallt,be bv appeal:te.the
s@remegourt or. th&court ataﬁpeabfor the: cauntgg

i whpely, thee; preperty: gaxtcl 52 5:tuate ot:in w]ud-j

G 'i?faéﬁoﬁ, 'Ori';n;g E&z‘i‘t‘fldﬁ sha. b
, a},‘ EY 5y n 'y
I m;;;*s i P
b,Appeals fram. degisions: of the - hoard, de.tmummg
aupeafs.fmmg,demsmns,df conrtyboands. ,0F rexisiin
may;ibe dnstituted btyuanx ehitlie JISTSORS- ‘wha were,
paﬁnes 1o the appeal; before therbuard;oﬁta;{ mpm-
¢ PErson. m whos_ name_ﬂ'le ropel %gvp}wed
% ; fP £ gsrlé:sz d, stch
e

B35

""'“!hem 'ﬂi&:dec}saon"af 'ﬁ1e bgErd ap@eafad

"Bl Taw mecimred“ to—lﬁe* aertifidd s by the

sdf budgeb«:and “maragetient, T:the rovenie
the

l Appea]s ﬁ-om deds:ons nf the buard upon ‘all nther
afipeals or apphcatmns ﬁled with and determined by
the beard may be instituted By any of the- “persons

- whe:were: parties. to- such - appeal or “application

before the beard; by any persons.to whom the.deci-
sion:of the'board appealed from was by law required

§ 5717:04 T 135-200
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10 be rertifiéd,or by any other persom to whom the
board eeftified the decision appealed: [rém;; as an-
thorized by section 5717.03 of the Revised Code:. -
Such appeals sha]l be -&akﬂn within thirty days
after the date of the enh'y df the decision of the
Bioard on the: jD'lll'l'!ﬂl of 1% proceedings, a5 Provided
by suck sectaon, by the T Ting b}rappellanf of d-fHotige
& appe,a] with-the goirt £ which+the appeal & taleh
and the Bartl. B Ffimely ndtice of appeals s Ad by
a party, ‘aniy-othir party ‘may file'a Hoticeof agpexl
wzt}‘uh tef days of the' date o which thie first hitice
of apped] wastHlEd or Withiin thé Bme ofheriist
presdnbed‘ in this- seeﬂon, whickidver s Tatér: 4 nibt
t:ce of -ﬂ-PPezﬂ shall set ferfh the tTecrsmn of Ehe»bean:l
Praof of rhE ﬁhng of suckr nofice-with fhe board shall
B filed Wrth thie Court fo' which fhies appeaI is béing
{ETR T Fost 10 Which hotics™ st ajpedl E Tkt
i' leﬁ ghall ha’ve exc]uswe Jurzs'(‘ilcnon of‘fhe -Appedl: )

T L. peal
frnm i requ h_qectmn, o be, ce.rtrr ed, ather

than the appeltant, $halt be ‘made sppelless, Uniless
waved; nofice of thi Eppéahshill heserved whion-al
. zfpf.‘)éﬂaes by vertifiet:aiafl, Thé*pr'osecut'ms,rattm‘ney

- shafl represent the; céafity -anditor in any ‘stath: apt
<+ wfigg

ﬁeﬁi‘ m,whéh‘the au?htnr g party BTN

sion complained of angd the evidence consﬂered by
EP:c-bvard .in malung such decistbm, -+ &+ 7L

3 ’I‘he clerk of the,|cnurt sha.ﬂ Ger :
of .the wourt fothie board,. which sshali, certdyksuch
Judgment te such. piblic utﬁ‘cmjs or talke such-atheg
action. in. conpection themewith - a8 is required £0 give
effecl Lo, the domsmn. The “taxpayer” Inchudes;any
. person required, to neturm-any properiy, Lor taxation:,
i party o e appesl shall’ have thié Fight 15
appéal fram the’_ludgemmt of £ c'ﬂurt OI aq:pea?s Un

Laws 19?3 HE 634 Eas. 1977 'H.E.. 260, Laws
1983 HE. 231 Laws 1987 e!'_[ectlve Octo'berS

1987) i

See,” 5717.05. Appcal fmm dccmmn of cnunf:y
board of revisioni to court of éommon pleas;
notice; transcript; judgment—A$ an alternative

1-135-265 § 571705
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to:the appeal provided for in section. 5717.61.of the
Revised. Code, -an ;appeal from. the; decision of &
county board el revision-may "be “aken directly -tb
the court of common :pleas- o~ the county; by. the
person -in. whose ‘name <the .property i -isted or
squght fo he listed.for tazation,. The appeal- shi] B
talien by- .the [liing ef a.nptiee; of. appg:aJ} with ;he
eourt. ant with the- board within fhicty days: dlter
netice of -the decision- el the -boand.is :majled. -as
provided in section 5715:20 of the - Rvaed—eoc‘ie.
The county auditer and. zll parties-to-the: proceeding
before the board, otherthan.the appellant.fling the
zppsa] in-the. eourt; -shall be. made’ appe]if.es, -anpd
natice of the appeﬂ shall-be served, mpan. themby
certified rhail inléss. Wmved I prosgouting atter-
ney shailrepresent the sutlitor in. the appeal e

~Whemr the appeal:has-been perfected by the fi Img
ﬂf Tgtice &f ‘appeal as~ req;u!red by this-setio nil
an--appeal: from. the same decision of- the \cou iy
Yiward 0F revision i filed under seetion. 577,61 of the
Révised @ode with-the béard of tax -#ppeils;- the
forum:ihwhich:the first noticeof ap'peal 1sﬁ]et1 grisll
have exciasive jufisdiction over the appeai o1i rend

:Within: ghicty ditys aftér notiee of appes.l fathe
cmxrt Tasheen- fliedi with - the.county "hoard iof ret
sion,. th&beard shiallcectify to the courta irx.nscnpi
of the tecerd- uf the procesdings of said board per=
tammg the ’fhe angmal cmnplamt and a]l ebidenct

copsidler adt‘[ﬁmnal evitlenbes It shall detemmne the
ma.ble ;v:alue _dr th@ praperty whuse‘ vsiuauanr c.r

5 : plaméd of,.ordl ﬂ:scamplamt a;nﬁ appezﬁ
is"againdt. 2 dlScrunmatory valuttiony shall.- detér‘-
TRinE A vaIuahoﬂ thiat shiall -correct- the: o
tign; 'and. ﬁh’e'i:uuft shall* défermine thig  Habiiy 260
Hi¢ -px'hperty Lor. Hsdessment: for thxzhﬂn, I
the&tmn 15 dnridsugs @nd’shalf ceﬁtxﬁ,r itsjudzment 0
e Huidite who shall cn—ect {the thx Jise-snd:d ,h—
eate” ‘as-n-:q'ﬁlred by L'heju ]g'mt:nt

cent or “Hitigiint tha’c Wil bdiises the proper‘ty fso e
hsf.eﬂ an'ﬂ# val‘ued fof' -ffaxaﬁ' b by aft* égual @i

l;As a:m:enc["d hy SB 10‘9’ Laws 1957 SB 370
Laws X950 FRR. .387, Laws; 1965 LB, 934 Lm?u's
1988, affective March 1%;:1989) 1 5 v 3%

'ff‘ R ” 17 1 r31{;] . ;_; '_' J; '

. Socy 571706 Llablhty :for- taxes’ sha!] relfatp
back-—?n -Gase of thé'institution of an-appealunder
sections 5717.01 to 5717.04 of the Revised Cotle,

©2005, CCHINCORPORATED
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NOTES ON DECISIONS AHD OPINIORS

BTA B4-G-083 (3-30-87}1 Park Flace Lté v Frankin Counry -Bd
af Revisioz. In valuing & HUD>subsidized sparimeni building for
real property Iax purposss, the property owpsr must fake inte

account the reguirements of OAC 5705-3-03(DY znd OAC

SI0S-302(A).

5705313 Apprsisals )
{A) E=ch general reappraisal of real propertyn 2 county
shall be infriated by a2 entry and arder of the comrmissioner
of tzx egualizarion directed (¢ the county auditor of the
county copeerned which shall specify the time for beginning
and complefing the appraisal as provided by section
571534 of the Revised Code. In Janvary of rach year the
comrissioner shall adopt = journal entry wherein is sot
farth the states of reappraisals In the various counties and
the tax vear wpon which the pext reappraisal gnd the next
triennial apdate of real property valoes in each county shall
be completed.
(B} Each lat, mact, or parcel of land, and all butldings,
structures, fxtwrss, and improvements’ to land shall he
- appraised by the county suditor according to e valoe in
moncy, as it or they existed op tax Hen date of the year in
which the property s appratsed. It shall be the duty of the
county anditor to so value and appraise the land znd
improvements fo land that when the fwo separate vaines for
lznf apd tmprovemenis are added together, the resulting
value indivates the troe value in money of the entirs
Property.

{C) Land shall be valned in accordanse with the provic
sion of ride 3705-3-07 of the Administrative Code. All land
shall be valied zccording 1o ifs rue value except where the
ownsr kag filéd an application under secrion 571331 of the
Revised Code for such land te be valued for real propermy
tax purposes 2t the current valte the land Kas for agricul
toral use. and the lapd is gualified to be 5o valued and taxed
as pmvic_i:d in section $713.30 of the Revised Code.

Boildings, structures, fixterss, and improvements to
Iznd shall be valoed in zccordance with the provisions of
e 5705-3-08 of the Administrative Code.

{10} In amiving at bis estimate of wrué valne the county
auditor may comsider the wss of any or 21l of the recognized
Thres approaches o valoe:

(1) The market data zpproach—The valne of the prop-
tITy is estimaied on the basis of recernt sales of comparalle
properties In the matket area after aliowance for variation
o fzatores or conditions. The wse of the pross rent mlt-
plier ;s_ an adaptation of the maskst approsch esefil In
appraning renral properiies such es mpartments. This is
most apphcable to the rypes of property that are sold offex.

{?) The mcome approach—-The vaine is estimated by
capitalizing the net income after expenses, including nor-
mal va\,anun.‘..s and credit Josses. While the contract re:n'tal o
}za_sc uf 2 gIven property is to be considered the enrrend
ectnomit rent should be given weight. Expenses should be
exzminéd for exracrdinary frems. In meldne zppm.sz.s by
the Income approach for tax parposes in Ohic provision for
EXPCnsts Im‘mal property taxes should be made by calenlzt-
m,d:cm e 2% it in the given tax distct as defned
in parzgrarh {1:} of rule 3705-3-01 of the Admivistradve
Code, and adding the resnlt 10 the basic inrerest 2od capi-
talization rait. Inlevest and capitalizarion razes shonid be
Gerzrmined fom mamker datz allowing for carrent returns
on sroreeges 2nd eguities, The incoms approach should be

mianey T

esed for amy type of properiy where reptal income oF
income attrivuted to the real property i 2 major factor in
determining valee. The value should comsider both the
value of the i=ased fer and the leasshold. )

(3) The cost approach—The value is estimated by
adding to the land vahe, 25 determined by the market data
or other approach, the depreciated cest of the improve-
ments to land. In some types of special purpose PrOperies
where there it 2 lack of comparable sales or Income Infor-
matign this is the only approach. Due to the difficulties in
estimaring aceroed depreciation, older or obsolete bujldmgs
value estimates often vary from the marker indications.

(E) Ideally, all three approaches should be us=g but due
to cpst and tume Hmirations, the cost approach as set forth
in these rules is generally arn appropriate first step in valua-
tian for tax purposss. Yalues obtained by the cost approach
shonld ahways be checked by the use of at Jeast one of the
other approaches if possible. In the event the auditor uses
approaches of estimating troe value other than ihe cost
approach aporonriate notations shall be shown on the prop-
erty record.

(F} The appraiser 15 urged to refer t6 standard appraisal
refetences as well a5 the excallent pubBications by many

" trade zssociations, ete., which provide valuable imcome,

expense, and other types of information thar may be sed
as bench marks in making his appraisal,

{G) Nothing set out in thess rules shall be sonstrued 10
prohibit the county auditor from the wse of advanced tech-
pigquss, such as computer essisted appraisals, in the applica-
tion of the thres approaches to the appraisal of real prop-
erty for tax purposes. I—Iowcv:r, such programs must be
snbmitted to thé commissioner of 1ax equalization for his

approval on an {ndividual besis,

HISTORY: Ef. 11-1-77
Prior BTA-5-03

CROSS REFERENCES

RE 5713.01. Coumnry suditor shall be assessor, zssessment, pro-
cedure. employment znd camp:nsaxian of employees

RC 371301 Tax commissicner 1o direct and sup:rwsr. ASSEES~
mam of rzal prop-rry procedurss. county board of revision 1o hear

compiaims, rujes of commissioner
ROTES ON DECISIONS AND DFINIDNS

No. B4AP-756 {10th Dist Tt App. Frankim, 3—7-8.‘:1 Consol-
dared Alumipum Corp v Monrpe Coumy Bd of Revision An
appraiser's characlerization of property a8 ~spesial purppse.” where
the ovmm:hmng weight of evidence indicates that the property is

“general purpose.” does nol render an appraisal based on Ihe cOSTS
approach croneous provided 3 market analysis is atiiompied 28 2

check on the cost approach.

No. 84AP-756 (10th Dist Q1 App, Frankiin, 3-7-83). Consali-
dated Aluminum Corp v Monroe Counry Bd of Revision. A board
of revision™s reliance on 1he cost aoproach alone in derermining the
wajue of reaity is nnreasonabie and molzwdul where market apinions
bezsed on the land's highest and best vse indicate 2 substamially

Y

lower worth

Mo, 43569 (Brh Dist Tt App, Cuvahogz, 4-8-82), Coventry Tove
=rx, Int v Cuyahoma Coupty Bd of Fovision. In szicniating the fair
oarket valee of 2t apatument complex for X puTposes. aCCording
te the “Income appma.:h’ such calepfation may include miscollzne-
ous meome from coir-operzred washers and dryers

BTA B5-C-6] and &5-C-62 {11-]6-87). Cowgill v Limmbach, The
amommt for which a proparry wonld sl on the optr markel
betwesn willing partiss &5 the best evidence of is “mrue valve o
for tgx purposes. bul when ro such dam sxists. OAC
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THEE CONSTITUTION OF THEE UNITED STATES

Sacfion 1

All persons born or mahrelized in the United States, and subject to the
jurisdiction thereof, are citizars of the United States znd of the State wherain
they reside. Mo State shall make or enforee any law which shall bridgs the
privileges or imimunities of citizeris of the United States; nor shall any State
deprive any pérson of lifs, iberty, or property, without cue process of law; nér
deny to any person within its jurisdiction the egual protection of the laws,

Section 2

.=

. Répmamﬁvas shall be apporiion=d among the several States aceording to
their respective numbers, comnting the whole number of persons in ‘each

ndizeg Indians mot tawed: But when the right 1o vottatany eleghidg ™" 7"
idertand Vice Prefident of the United Stafes, - —

. s Bmter excluding 1 ot £
o .=~ for thechnice of electors for Prosid
epresentafives in Congress, the Executive and Judicial oficers of a State, or

ﬂqcpmcmbers of the Legislature theréof, 35 denied to any of the male inhabi-
tants of sich Stafe, being tweniy-one years of age, and citizens of the United
States, br in any wey zbridged, except for pariicipation in rebellicn, or other
crime, the basis of representation therein shall Be reduced in the proportion
which the onmbet of such male citizens shall bear to the whole numbér of
male citizens twernty-one years of age in sach State.

' S . SecHon 3 .

No person shall be a Semeior or Representative in Congress, or elector of
President znd Vice President, or hold any office, civil or military, under the
United States, or under any Staie, who, having previously taken an oath, zs a-
member of Congress, or as an ofcer of the United States, or 2= a member of
zny State legislature, or 25 zn execubive or jndiciz] officer of auy State, 1o
support thé Copstiution of the United States, shall have ‘engaged in insurrec
fion, or rebellion aszinst the same, or given aid or comfort to the enemies
theréof. But Congress may by = voie of twothirds-of each house, rémove such
disabiiity. )

. Sectipn 4 )

The validity of the public debt of the United States, zuthorized by Ew,
including debts incurred for payment of persions znd boumiies for services in
suppressing msurrection or rebellion, shafll not be guestioned. But neither the
United States nor =zny State shzll assume or pay any debi or obligation
tmerred in zid of insusrection or rebellion against the United States, or any
claim for the Jéss or erhancipation of auy slave; bu all such debts, bhligations
znd claims shzll be held {llegal and void. :
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TTTUTION

(Selected Prov}siozjs)

A_L’JL'T‘LCIE 1

BILI, OF RIGHTS

s T Rl E

- Inaficngble dghts = - £ o
proteChon-and bepefit | - .

O ConstI§4 Eight fo bear prms
OCoxtIz5 Right of t=ial by jury

O ConstFE 8 Slavery and mvchmiary sarvirids

OComstI§7 =~ Religiows feedonn sucoumeyng 2cncation o
OComt 188  Heheag conms A
OCost1§8%  Eal cooel and mmyfnal pooishoients -
O Consgt ] § 10 - Rights of ciming! d=fendants

O Coost I § 13 Froedom of speech .

OConst]1§12  To &anspomziion or forfettnm for cims

O Copstif I3 {Quartiring troops

O CootI§14  Scapch and s

D Cort 1515 No imprbonmémt for debl .

O Const I §16  Redess for mpary; due procoss

O Comt[§17 Mo hersditary privileges

O Copst 1 § 18 Ondy genzmal assembly may mxpend Hws
OCoostT15 19  Eminemt domain

O Const1§ 192  Wrrnefuf deafh
O ConstTE20  PowsR not chimétatsd retived by peopls

O Coest T§ 1 FraBienable mghts

ATl mei are, by naimck, &oc znd independent, zod have
certein inafionzble miedts, muong which are thoss of enjoyine
mnd defending Jie and liberty, acqniting, possessing, and pro:
tertng ptoperly, and sesling and obisining hiopiness wnd
safety. )
HISTORY: 1R5] constinttonal comvemtion, adppied =%

511851 ,

G ConstI§ 2 Eorsl mrotacilon and banelSt

AT political power i mherent in the people. Govermmes &

IDstirpret 30T theit egual prot=ciion snd bensif, and they have
& Tioht ip gber, reftrm, o abolich the some whepever thay

403

# EmiayaiH i neressay EAl o spEck priviliges or M -
.. skl ever be. granted,. that mnay oot Be.alimed, rEkeds O — -

repedled by the Geperal Assembly. )
HISTORY: 1851 conpstitrional comventior, adopied of
8-3-1R51 .-
O ConstT§3 Righis of assambly and pefifion

The peopls have the right to sssefnble togsther, in a poacs-
abie mapmer, to consult Zop their eommon zood; fo insironct

" thelr Representatives; and to petifion. the general assentbly for

the redress of gritvances
HISTORY: I851 constifniional coovemtion, adopted &
9-1-3851 :

O Coast I 54 Fight fb beoir poms

Ths people have the fgt t bear amms for thel defense
and secoity; bt stending avmies, in Hime of pehce; ars dengr-
s to Herty, and shafl not b kept up; and the militery shall
be In strict snbordinstion to the ol powes. -
SISTORY: 1851 copstimronal convention, adopied =ff

511851

O ComstI§5 Ripht of mial byfuzy

The rFight of idal by fufy shell be Inviolats, sxcept that, in
ivil coses, Jaws may be pessad fo anthorize the rmndemng of 2
vezdict By the concfmrence of not less than ifwes-ionrihs of the

F=3

HISTORY- 1912 consintionz] convestion, 2, e 1113
1851 copsifmtione] copvesiiop, sdopted = 3-1-1851
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F Conrist IT 8 28 Genperal lows o keve nmiform operation; laws other
than school laws io tzke effect only on legislatmre!s
amihority )

ATl laws, of a general natre, shall have 2 uniform operation thronghout the
Staie; nor, shall any act; except such zs relates io public schpols, be passed, to -
take effect npori the approval of amy other authority than. the General Assem-
bly, except, as otherwise provided in this constitmtion.
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of improved properties, these may be Litde
if any question of possible change in the
propecty’s use at the dato of valuation
Tecause the market is significantly built-
up and properties ars being sold on the
basis of theiz continued 1351&. o
e development of an appraisal, the appeaiser must distinguia
bétv';[t:[;:th highest al;d best use o}? tIIJ:tc land as thotfgh vacant and hxghﬁstlmd
best use of the property as izuproved. The appraisel report should clear i:
identify, explain, and justify the purpose and conclusion for each 1:jrp?1 of use
and, if u separate conelusion ci?yighha;t and best }x;e (;)f land as though vacant
e, explain and justify why it vas omitted,
h r'}%t::lna:diﬁ: thepdktincﬁin Dbetween the highest and best use of 1.) the land .
or 2 site s though vacant and 2) propesty as improved, consider iasmgle;f
family residential property located in an area zoned for. commercial uee. If
there is matket demand for a commercial use, the maximum productivity o, :
the land as though vacant will most likely be based ona colmmP:rmal use.tIhn
this case, the single-family improvements may contribute little if any to the ;
vatue of the property as a whole. If; however, tim.matket value for restdgual- il
use s greater than the market value for the permitted commercial useless . i
demolition costs, then the highest and best use of the property as improyed:
i continued sesidential use.
i i;i f:;; analysis of bighest and best use of land as though vacast, the
appraiser sccks the answers to several questions. First:

shauld the land be developed or left vacant B

If the answer to this question is that the land should be developed, 2 setzp'nd
guestion is:

What kind of improvement should be buiit? o

The third question the appraiser asks tefates to the highest and best us

of the property-as improved, which i a distinct concept devcloped‘,by e

valuation theorists and practitionees 1o angwer an important question Gt o

original concept does not address. This question is: it

Shouid the existing Improvements on the property ba maintained in their curren
state or should they be altered in some manner to make them more valu?bl
jsal theory holds that as Iong as the value of 2 property as improve
gﬁﬁ:ﬁ than thcyvaluc of the hndnfs though vacant, the highest and best
the use of the property s improved. In practice, hcm:evex, 4 property @:ﬁ
who is redeveloping a patcel of Jand may-remove an improvensent e?lmd i
the value of the property as improved exceeds the valus ?f the vacan "
Tnvestors ace not likely to pay large sums for the u.m%s:ﬂ):mg land Elmflis;s ;
hoid onto the property until the value of the remaining improvesmes ot
decreased to zero, The costs of demolition and any remaining Improvemes,

value are wogked into the test of financial
feasibility for tedevelopment of the Jand.
The timing of a specified use is an
important consideration in highest and beat
use zpalysis. In marry instances, 2 property’s
highest and best use may change in the
foseseeable future. For exanaple, the highest
and best use of a farm jn. the path of urbag -
growth gould be for intecim uge as a farm,
with a futare highese and best use as a
residential subdivision. (The concept of intetim use, which is a special situation
in highest and best use analysis, is discussed in more detail later in this chapte)
1€ the Jand i ripe for development at the time of the appraisal, there is no
intetim use. If the land bus no subdivision potential, its highest and best 1se
would be for continued agricultural use. In such situations, the immediate
development of the land or corversion of the improved property to its fiture
highest and best use ia usnally not financially feasible. )
"The intensity of a use is another important consideration. The present use
of a site may not be its highest and best use. The land may be suitable for a
wonch higher, or more intense, use, For instance, the highest and best use of a
parcel of land as though vacant may be for 2 10-story office building, while the
office building that currenitly oceupies the site has only three floors,

Testing Criteria in Mighest and Best Usa Analysis

In addition to being reasonably probable, the highest and beat use of hoth the
land as though vacant and the property as improved must mect four implicit

criteria; That is, the highest and best use must be
" 1. Physically possible

Legally petmissible
Finandially feasible
Maximally productive

These criteria are often considered sequentially! The tests of physical

1. possibility and legal permissibility rust be applied before the remaining tests
; of financial feasibility and maximum productivity: A use may be financially
Feasible, but this is irrelevant if it is legally prohibited or physteally impos-
sible.

Adthough the criteria are considered sequentially; it does not matter whether legal
perenistibility or physical possibility is acddressed firet, provided both are considered prior to
the test of financial feasibility. Many appraisers view the analysis of highest and best use a5
& process of elimination, starting from the widest rangs of porsible uses. The test of legal
Pemmissibility & sometimea applied fixst becauss It eliminates some zltsrnative uses and

does not require a costly enginsering study: Tt should be noted that the four coteri are.
interactive and mav be considered in concext.
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ing propertics may also provide helpful information. Sometimes income and
expense data for income-producing propetics is ynobtainable, If data on 2

particular sale is unavailable, assigning zents and expenses "hased on market
pacameters” may be impropes, especially for propertics with caisting leases,

Selacting Units of Comparisen
Adter gales data has been gathered and verified, systematic analysis begins.
Because like wnits must be compared, each sale price should be stated in terms
of appropriate units of comparison. T'he units of comparison. selected depend

Typical Units of Comparison

on the appraisal problem and nature of the
property, as illustrated in ‘Table 17.1.

Units of comparison are used to
facilitate comparizon of the rubject and
comparable propertics. Converting sals
prices to size-related unit prices usually : .
eliminates the need to make adjustments for size differences. Differences in
size are considered in reconciliation, and the unit (or units) of comparison
sele'ctcd can have 2 significant bearing on the reconciliation of value indica-
tions in this approach. It may sometimes be necessary to adjust for differences

Property Type
SIngle-family. residential property

Apartment properties

Yarehouses

Fagtorles

Offica propertles.

Hotels and motels

Restaurants, theaters, and auditoriums

Hospitals

Guolf courses

Tennis and racquetball facllitles
Mobite hotne parks

Matinas

Automeblle repair facliitles

Apgriculeural propertles

Vacant land

in economies of scale. Even if all other property characteristics appear similar,
a saie property that is substantially larger or smaller than the subject property
may not be a particularly meaningful comparable becauss the per unit price of
the larger property may be lowered by economies of scale. As much as

" - possible, appraisers should try to select comparables in the same size range as
the sabject so that economies of seale de not enter into the process,

Typleal, Unlts of Camparison
Total proparty price
Price per squars foct of gross living area

Price papapartment unlt (price per rooim or
price per square foot of gross building area) ™

Price per square foot of gross bullding area
Price perwuble foot of gross building volume
Price per wquare foot of gross building area
Price par machine unit
Price per squars foot of grass huilding area
Price per squara foot of net rentable area
Price per square foot, of usable area

Price par guest room

Analyzing and Adjusting Comparable Sales

Ideally; if all comparable properties are identical to the subject property; no
adjustments would be required, However, this is rarely the case, especially for
nongesidential properties. In this step of the analysie the appraiser adjusts for
any differences.

Adter safes information has been collected and confirmed, # can be orga-
nized in 2 variety of ways. One convenient and commonly used method it to
arrange the data on a market data grid. Bach important difference between the
comparehle properties and the subject property that could affect property vahue is
rconsidered an efement of comparison. Each element is assigned o xow on the prid,
- and total property prices or unit prices of the compatables are adiusted to reflect
the value of these differences. The process is 2 way for appraisers to model typical
buyer actions and to analyze sales data to quantify the impact of certain character
» istics on value. (A sample market data grid and the procedures used to make
djustments on such a grid are presented in the next chapter.}

A sale price reflects many different factors that affect a propesty’s value in

Frice per seat
Price persquare foot of gross building area.
Price per bed

Price per round (ahnual number of
rounds played)

Prlce per membership

Price per hols

Price peracte

Price per playing court

Price per parking pad ,_;var'ying deptees. Qualitative and quantitative technicques are employed to
Frice perslip sestimate the relative significance of these factors. Appraisers employ math-
Price per bay é} matical applications to derive quantitative adjustments. When sufficient data

Price per square foot of gross bullding area
Price par acre

Price per animal unlt (for pastureland)
Price.per board foot {for timberland)
Price per front foot

Price per square foot.

Price per acre

to support 2 gquantitative adjustrent is not available, appraisers investigate
~qualitative refationships through direct comparison of market data s.ucf
nalysis of market trends.

Adjustraents can be made either to total property prices of to appropriate
“mits of comparison. Often adjustments for property tights conveyed, financing,
wonditions of sale (motivation), date of sale (marleet conditions), and expenditures

fuade immediately after purchase are made to the total sale price. The adjusted
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This cause and matter came on to be considered by the Board of Tax

Appeals upon a notice of appeal filed heren by the above-named appé]_'lant, from a
decision of the Franklin County Board of Revision. In said decision, the board of
revision determined the taxable value of the subject property for tax year 2003.
The matter was submitted to the Board of Tax Appeals upon the notice
of appeal, the statutory tramscript certified to this board by the county board of
revision, and the briefs filed by counsel to the appellant and to the appellee property
owner. All parties waived their ight to appear before this board to presént any
additional evidence or testimony with regard to the valuation of the subject property.
The subject real property, an apartment complex, is located i the city of
Coiumbus — Columbus City School District taxing district and is identified in the
auditor’s records as pércel numbers 010-039557 and 010-017482. The value of the
subject, as determined by the auditor and by “Ehe board of revision, is as follows:

#010-039557

_ AUDITOR
TRUE VALUE TAXABLE VALUE
Land $ 134,400 $ 47,040 .
Building $ 564,900 % 197,720
Total - $ 699,300 $ 244,760
BOARD OF REVISION
TRUE VALUE TAXABLE VALUE
Land $ 134,400 $ 47,040
Building $ 306,600 $ 107,310
Total $ 441,000 $ 154,350
#010-017482
AUDITOR
TRUE VALUE TAXABLE VALUE
Land $ 20,600 $ 7,210
Building. $ 72,900 $ 25,520
Total $ 93,500 $ 32,730
2
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BOARD OF REVISION

TRUE VALUE TAXABLE VALUE
Land $ 20,600 $ 7210
Building $ 38,400 $ 13,440
Total  $ 59,000 $ 20,650

Appellant contends that the board of revision has undervalued the property in question
by relying upon an appraisal of the property. and claims the property’s total market
value is more properly that which the auditor determined, i.e., $792,800.

In considering the value of any property, we initially note the decisions
in Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (1994), 68 Ohio St.3d 336,
337, and Springfield Local Bd of Edn. v. Summit Cty. Bd of Revision (1994), 68 Ohio
St.3d 493, 495, wherein the Supreme Court held that an éppeah'ng party has the burden
of coming forward with evidence in support of the value which it has claimed. Once
competent and probative evidence of .true Yalue has been presented, the opposing
parties then have a corresponding burden of providing evidence which rebuts
appellant’s evidence of value. Id.; Mentor Exempted Village Bd. of Edﬁ. v. Lake Cty.
Bd. of Revision (1988), 37 Ohio St.3d 318, 319.

Since the hearing before this board was waived, it 1S necessary to review
the record established before the board of revision to assist in our determination of
value for the subject property. See Black v. Bd. of Revision (1985), 16 Ohio St.3d 11;

Columbus Bd, of Edn. v. F-ranklz'n Cty. Ba’-.rof Revision, 76 Ohio St.3d 13. A review of
the statutory transcript indicates this appeal originated at the board of revision with the
property owner, Paul J. Falco Trust, Donald W. Kelley, Trustee, “Falco Trust,” filing

an original cormplaint with the Franklin County Board of Revision, seeking to decrease

-45—




" the subject’s total value to $540,000. S.T., Ex. 1. Later, at the time of the board of
Arevision hearing, based upon the appraisal of the subjcct; Falco Trust amended the
value which it sought to $500,000. A counter complaint was also filed by.the Board of
Educgtion of the Columbus City Schools,' “BOE,” secking to retain the auditor’s
valuation of the subject. S.T., Ex. 2. |

At the hearing before the board of revision, counsel for the property
oﬁer and counsel for the board of education appeared. The property owner offered

the report and associated testimony of an appraiser, and based upon such information,

the board of revision decreased the subject’s value to $500,000. 8.T., Ex. 7.

Thus, the appellee property owner would have us affirm the value
determined by the board of revision, which was based upon its appraiser’s report. The
appellant board of education, however, argues that the appraisal in question does not
constitute sufficient, probative evidence of value, and, accordingly, the auditor’s
;valuaﬁon determination of the subject must be reinstated.

In considering the parties’ respective positions, we first note tha.?: when
determining value, ﬁ: has long been held By the Supreme Court that “the best evidence
of ‘true value in money’ of real property is an actual, recent sale of the iaroperty In an
arm’s-length transaction.” Conalco v. Bd. of Revision (1977), 50 Ohio St.2d 129; State
ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175 Ohio St. 410. Absent a
recent sale, as in the insté.nt case, irue vaiuc in money can be calculated by applying
any of three slternative methods orovided for in Ohio Adm. Code 5703-25-07: 1) the

market data approach, which compares recent sales of comparable properties, 2) the

_47_.




income approach, which capitalizes the net income attributable fo the property, and 3)
the cost approaéh, which depreciates the improvements to the land and then adds them
to the land value.

Before the board of revision, Falco Trust offered the summary appraisal
and testimony of Patrick J. Kelley,! a state-certified general real estate appraiser.
Within his report, Mr. Kelley indicated that “[t]he subject property is situated on the
southwest side of the City of Columbus within an older established neighborhood
along the West Mound S1;reet Corridor. The surrounding area consists primarily of
lower end single family homes, two family dx#eliings and multi-family as well as
mterspersed commerc(ial and institutional u'ses.” S.T., Ex. 7at 2. Mr Kelley des&ibed
the subject prOper‘ty as 2.95 acres “improved with thirteen two-story brick four-familty
buildings and one two-story brick two-family building constructed in 1959 and 1964,
containing approximately 39,9200 S/F of gross bu,ﬂdhjg area. The units consist of 48
two-bedroom garden apartments contamning approximately 750 S/F and six one-
bedroom garden apartments containing 650 S/F. 'fhe: apartment buildings are in good
condition considering their age. Site improvements include asl.ahait paved drives and
parking area. There are no project amenities.” S.T., Ex. 7 at 2. Mr. Kelley concluded

that the highest and best use of the subject would be for a multi-family use, consistent

with its current use. S.T., Ex. 7 at 2.

! We acknowledge that the property owner’s appraiser, Patrick Kelley, is the son of the subject
praperty’s trustee, Donald Kelley, who is also the owner of the appraisal firm where Patrick Kelley is
employed. However, based upon Patrick Kelley’s testimony concerning both his fée arrangement and
his father’s compensation as trustee, we are convirnced that Patrick Kelley’s appraisal report
constitutes an unbiased opinion of the subject’s vatue. 8.T., BOR Audio Tape.
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In arriving at an estimate of market value for the subject, Mr. Kelley
ut:ilizeci both the income and market approaches to value. He did not use the cost
approach “due to the age of the buildings and corresponding difficulty in accurately
measuring accrued depreciation. Moreover, a p_erspective [sic] buyer ﬁould give no
considsration io the cost of replacing the improvements.” $.T., Ex. 7 at 3.

Under the income approach, Mr. Kelley developed a pro forma income
and expense analysis for the subject. Mr. Kelley reviewed the subject’s actual incbme
and expenses for 2002 and 2003, as well as its vacancy rates for 2002-2004. Subject
rents ranged from $319-3329 for the one-bedroom umits and $375-3$385 for the two-
‘bedroom units. As of October 2004, one-bedroom umits rented for $339 and two-
bedroom units rented for $395, in addition to rent concessioﬁs of a reduced deposit and
one month free rent. Two nearby complexes’ rates were also reviewed, and Mr. Kelley
concluded to a rate of $329 for the one-bedroom units and $385 for the two-bedroom
units. He also inclided $3,000 in miscellaneous incomé, based upon the subject’s
experience. Actual 2003 operating expenses of $3,200 per unit were also utilized.
The subject’s vacancy rates varied substantially over the course of .2002—2004, which
Mr. Kelley blamed on the type/location of the apartments and the significant number
of delinquencies associated with that situation. S.T., BOR Audio Tape. At the end of
2002, the subject’s vacancy rate was approximately 15%, compared to 1.9% at the end
of 2003. In October 2004, vacancy had increased to 10%, and that is the figure Mr.
Kellej utilized for the subject tax year. Basing his capitalization rate on recent sales of

iarger, older apartment complexes, Mr. Kelley capitalized the net operating income at
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10.8%, which mciuded a taz;( additur, to arrive at a final value, via the income
approach, of $473,000. S.T., Ex. 7 at 3-5.

Using the market approach, Mr. Kelley reviewed the sales of three multi-
family units which he felt were “generally similar to [the] subject with respect to age,
style, and location.” §.T., Ex. 7 at 5. The sales occurred Between October 2003 and
March 2004, and ranged from $13.78 per square foot to $17.44 per square foot. After

adjustments were made to the sales comparables, Mr. Kelley concluded to a value for'

the subject, using the market approach, of $10,000 per unit, or $540,000. S.T., Ex. 7 at -

5.

After considering the values generated by both the income and market
approaches, Mr. Kelley, placing his primary reliance upon the income approach,

concluded to a final value for the subject of $500,000. S.T., Ex. 7 at 6; BOR Andio

Tape.

As we review Mr. Kelley’s report, we note several significant

deficiencieés. First, with regard to his income approach, Mr. Kelley employed the

subject’s actual miscellaneous income amount, vacancy rate and expense rate, yet no
correlation between the subject’s experience and the general market was offcred. For
example, the subject’s vacancy rate as éf October 2004, some 22 months after tax lien
date, and the subject’s expenses as of D¢cember 31, 2003, some 12 months after tax
lien date, were used; we cannot determine Whether these numbers necessarily reflect
the experience of the market, let alone tax lien date 2003 circumstances. As the

Supreme Court stated in Olmsted Falls Village Assn. v. Cuyahoga Cty. Bd. of Revision
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(1996), 75 Okio St.34, 552, 555, when referring to its earlier holding in Webb Corp. v.
Lucas Cty. Bd. of Revision (1995), 72 Ohio St.3d 36, “an appraiser may employ actual
income as reduced by actual expemses if both amounts conform to the market.”
(Emphasis added.) In addition, with regard to the subject’s potential rental incorme,
Mr. Kelley claims to have considered the rents of two other complexes near the subject
in deriving his figure, yet the rent comparables’ rates he used were apparently as of
October 2004. What those rates were as of January 1, 2003, and how they compared to
the subject’s rates at that time, is unknown.

| With regard to his market approach, we note that Mr. Kelley compared
the subject to three properties he deemed -fao be comparable. At the oufset, we mﬁst
take issue with the lack of detail in the report concerning the adjusﬁnents made to the
comparables in deriving value for the subject. Further, we {iuestion the use of the sale
of the second property. Specifically, the second property was significantly smaller
than the subject, i.e., 6,796 square feet as compared to the subject’s'39, 900 square feet,
and significantly newer than the subject, i.e., 1970 construction date as compared fo
the subject’s 1959/1964 construction date. Since there is no detail provideci on the
adjustments that Mr. Kelley would have had 1o make to this property to make it truly
comparable, we are reluctant to rely upon Mr. Kelley’s bare assertions that he made
appropriate adjustments, or any adjustments at all. Also, significantly, the second
property was sold at sheriff’s sale and, as this board has held on ﬁlany occasions, the
price obtained at a sheriff’s sale is not necessarily reflective of market value. R.C.

5713.04; Dublin Senior Comnumity L.P. v. Franklin Cty. Bd of Revision (1997), 80
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Ohio St.3d 455. There is no information about the circumstances surrounding the
sheriff’s sale in the record. Thus, without evidence to establish that the price obtained
at thé sherd’s sale reflects market value, e.g., an appraisal, we are unable o Vniake a
judgment regarding market conditions, and thus, determine value based upon such sale
price. Further, we question the reliability of the sale of the first property since it
occurred at é, public auction. Without more specifics about the sale, includiﬁg the
specific methods used to advertise the sale and the number of people who participated
at the auction, we are reluctant to rely upon the data generated by it (including the
capitalization rate).

The BTA is not obligated to accept the testimony of .any appraiser. The
BTA is vested with wide discretion in determining the weight to be given evidence and

credibility of ﬁitnesses. Cardinal Federal S. & L. Assn. v. Bd of Revision (1975), 44

Ohio St.2d 13. See, also, Wit Co. v. Hamilton Cty. Bd. of Revision (1991), 61 Ohio

St.3d 155; Wynwood Apartments, Inc. v. Bd. of Revision (1979), 59 Ohio St2d 34;
Elsag-Bailey, Inc. v. Lake Ciy. Bd. of Revision (1996), 74 Ohio St3d 647. In
consideration of the foregping expressed concerns about the property owner’s
appraisal report, we find that the board of revision had insufficient evidence before it
to justify a redﬁction in the subject’s valuation. - In arriving at such conclusion, we are
mindful that the property owner had the opportunity to edll its appraiser as a witness
before this board, but waived its right to do so. As a result, We- are constrained to find
that based upon the record before us, the property owner did not offer sufficient,

probative evidence of the subject’s value for the tax year in question. See Fandalia-

-52—




Butler City School Dist. Bd. of Edn. v. Montgomery Cty. Bd. of Revision, 106 Ohio

51.3d 157, 2005-Ohio-4385. Accordingly, we adopt the county auditor’s valuation of

the subject, as of Jamary 1, 2003, as follows:

#010-039557

TRUE VALUE TAXABLE VALUE
Land $ 134,400 $ 47,040
Building $ 564,900 $ 197,720
Total $ 699,300 $ 244,760

#010-017482

TRUE VALUE TAXABLE VALUE
Land $ 20,600 $ 7210
Building § 72,900 $ 25520
Total $ 93,500 $ 32,730

Tt is the decision and order of the Board of Tax Appeals that the Frankiin

County Auditor shall Hst and assess the subject property in conformity with this

decigion.

Mr. Dunlap dissenting.

I respectfully disagree with the majority’s foregoing conclusion—s and
corresponding decision and order, and, accordingly, dissent.

It is well established a party appealing a decision issued by a county
board of revision to this board is required to affirmatively support the value it asserts

in its notice of appeal. That is, an appellant is accorded an opportunity to present

10
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evidence in support of the value it alleges correctly represents the value of a subject

property.

In this case, hearing before this board was waived. No additional
evidence was presented or adduced. 1 would find appellant board of education hag
failed to meet its assigned burden of proof.

I disagree with the majority’s determination that the evidence submitted
to the board of revision is insufficient to support the values found, thereby
disregarding that bodrd’s resolution and reinstating the countj} auditor’s assighed

values. Such a decision ignores the burden of proof assigned the appellant, and, in the

- alternative, iegi_stE:rs a valuation adjudication by default, éssentially finding for an

-appellant that has provided no affirmative evidence of value at any stage of the
proce‘edinés. |

Such a judgment seems to conflict with the express language and,
csrfainly the spirit of decisions reconfirming the axiom regar&_ing burden of proof,
requiring an appellant fo provide or present 'afﬁrmative evidence in support of its
challenge to the decision appealed. (oifati@ns omitted)

Baséd upon app.ellant’s inaction, I would confirm the values found by
the Frankin County Board of Revision which, upon consideration of the record, do not
appear unsupported or unreasonable. It continueé to be my view that an appraisal
report (accepted into evidence) with corresponding testimony from an ﬁc]mowledged
expert, while possibly mamfestmg some defects, provides crédible, probative evidence

of value that a board of revision may choose to rely upon and utilize to determine
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valuation, absent any other rehiable evidentiary indication of the value of the subject

propefty.

ohiosearchkeybta
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OHIO BOARD OF TAX APPEALS

Board of Education of the Hilliard City ) .
Schools, | ; CASE NO. 2005-A-1178
Appeliant, ; (REAL PROPERTY TAX)
ve. g DECISION AND ORDER
Franklin County Board of Revision, )
Franklin County Auditor, and Sunningdale )
Cerporation, )
' )
Appellees. )
APPEARANCES:
For the A.ppcllaﬁt - Rich, Crites & Dittmer, LLC
Mark H. Gillis
300 Fast Broad Street, Sutte 300
Columbus, Ohio 43215
For the County
Appellees - Ron O’Brien
Franidin County Prosecuting Attorney
Bill Sichie
Agssistant Prosecuting Attorney
373 South High Street, 20® Floor
Columbus, Ohic 43215
For the Appelles
Property Owmer -  Bruce L. Cameron
: Atioipey at Law
1161 Bethel Road, #101

Columbus, Ohio 43220

Eniered September 1, 2006
Ms. Margulies and Mr. Eberhart concur. Mr. Dunlap dissents.
This cause and matter came on to be considered by the Board of Tax

Appeals upon a notice of appeal filed herein by the above—ﬁamed appellant, from a
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decision of the Franklin County Board of Revision. In said decision, the board of
' revision determined the taxable vatue of the subject property for tax year 2004.

The matter was submitted to the Board of Tax Appeals upon the notice
of appeal, the statutory transcript certified fo this board by the county board of |
_ Tevision, the evidence and festimony presented at the hearing before this board, and the
briefs filed by counsel to the appellant board of education (“BOE”), and the appellee
property owner.

The propérty in question is Jocated in the city éf Hilliard-Filliard City
School District taxing district and appears on the auditor’s records as parc_él number
050-003237. Located on the subject parcel, which totals approximately 1.38 acres, 18
an office/warehouse building containing approximately 14,700 square feet.

- The value for the subject parcel for tax year 2004, as determined by the

county anditor and by the board of revision, is as follows:

AUDITOR

TRUE VALUE  TAXABLE VALUE
Land § 113,900 $ 39870
Bldg 553,000 193,870
Total § 667,800 $ 233,740

BOARD OF REVISION

TRUEVALUE  TAXABLE VALUE
Land $ 113,900 $ 193,870
Bldg 350,100 122,540
Total $§ 464,000 $ 316,410

The appellant board of education contends that the board of revision has improperly

reduced the value of the subject parcel by relying upon the valuation testimony and




evidence presented by the property owner at the hearing before the board of revision.
Accardingly, the appellant argues that the subject’s true value should be that which the
auditor previously determined, i.e., $667,800.

Sunningdale Corporation, (“Sunningdale”), filed an origiﬁal compiaint
agdinst the valnation of the subject property with the Frankﬁn. County Board of
Revision. Sunningdale sought to decrease the subject’s value to $450,000, due to

“excessive vacancy” and thé “very difficult economic environment for

commercial/industrial properties.” S.T., Ex. 1. A counter-complaint was filed by the

Board of Education of the Hilliard City Schools, which sought maintenance of the
auditor’s valuation of $667,800, based upon “size, logatioﬁ and market analysis, of
SmJJlaI ty?e properties.” 8.T., Ex.2.

At the hearing before the.board of revision and this board, Sunningdale

presented the testimony and report of Stephen Holzer, a licensed real estate broker and

owner of Commercial One Realtors. Mr. Holzer prepared and presented both a sales -

comparison and an income approach appraisal analysis- of the subject. Apparently
b‘ésed upon not only the testimony and evidence received, but also the $400,000 sale
price of the subject in February 1999, with 3% appreciation per year, thereafter, the
board of revision reduced the subject’s valuation to $464,000. S.T. at Ex.4.

" In our review of this ma&ﬁ, we initially note the decisions in Cleveland
Bd. of Edn. v. Cyvahoga Cty. Bd. of Revision '(1994), 68 Ohio St.3d 336, 337, and
Springfield Local Bd. of Edn, v. Summit Cty. Bd. of Rewsmn (1994), 68 Ohio St.3d

493, 495, whercin the Supreme Court held that an appealing party has the burden of
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coming forward with evidence in support of the value which it has claimed. Once

competent and probative evidence of true value has been presented, the opposing

parties then have a corresponding burden of providing evidence which rebuts

appellant’s evidence of vaine. Id.; Mentor Exempted Village Bd. of Edn. v. Lake Ciy.
- Bd. of Revision (1988), 37 Ohio St.3d 318, 319.

As we consider the evidence and testimony presented to the board of
revision and ultimately to this board, we find that we can accord no weight to the
Holzer opinion of value. Fifst, we do not recognize Mr. Holzer as an expert appraisal
witness. While we recognize that he has many years of experience in the real estate
industry, we find that an insufficient foundation for Mr. Holzer’s testimony was laid

: with regard to his knowledge and experience in real estate valnation. The opinions
expressed by Mr. Holzer were in the nature of expert testimony, however, this board
does not find that he was so qualified. By not developing a sufficient foundation to
establish an appropriate expertise in appraisal methods and the derivation of true value
for a particular piece of real property, this board does not find his testimony to be
probative and will not give said testimony any weight.

Next, Mr. Holzer testified to a value for the subject property as of
January 1, 2005, the year after the tax Hen date in question. While it is possible that
market conditions may not have changed during those months; it remains incumbent
upon MrI—bIzar to confirm such an outcome and justify the use of values generated
for a date other than the tax lien date in question. See Freshwater v. Belmont Cly. Bd.

of Revision (1997), 80 Chio St3d 26. See, also, North Olmsted Bd. of Edn. v.
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Cupahoga Cty. Bd. of Revision (Feb. 2, 1996), BTA Nos. 1994-T-1055, et seq.,

-unreported.
Finally, we have reviewed the information presented by Mr. Holzer and

we find that we capnot rely upon the conclusions reached therein for several reasons.

In conjunction with his sajes comparable approach, he inspected only the exteriors of

the alleged comparable sales and made no adjustments to any of the listings, even-

though building sizes varied from 4,000 square feet to 60,104 square feet, building
ages ranged from a low of 9 years to a high of 54 years, and sale dates ranged from
April 2000 to February 2005. With regard to his income approach, Mr. Holzer agreed
undet cross examination that “the ificome approach to value would have to be revised,

at least on these revised figures, becanse it was based on an average in trends from

these three kind [sic] of reports which apparently included expenses ‘that would ot

qua.hfy as operating expemses.” ILR. at 41. Further, within his mcome approach
analysis, he provided no evidence of market rents, vacancy rates, or expenses to
substantiate his conclusions, and, as such, ‘;?VG cannot rely npon his bare assertions that
the numbers utihized reflect the- state of th‘e market as of tax lien date. Quite simply,
ther; 1s no data provided with Mr. Holzer’s calculations to support them, and, as such,
we cannot rely upon his opiiﬁon.

Thus, since this board is vested with wide discrétion is defermining the

weight to be given to evidence and the credibility of a witness who comes before the

board, we choose not to rely upon Mr. Holzer’s testimony. Wit Co. v. Hamilton Cty.
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Bd of Revision (1991), 61 Chio St. 3d 155; Cardinal Federal Sovings & Loan
Association v. Board of Revision (1975), 44 Ohio St. 2d 13.

Accordingly, with no evidence of market vatue before us that we find to

be probative and credible, and having found no legitimate basis for the county board of

| revision’s reduction in the valuation of the subject, we are constrained to ufilize the

county anditor’s valuation of the subject. Bd. of Educ. of the Columbus City .§chool

District v. Franklin Cty. Bd of Revision, 90 Ohio St.3d 564, 2001-Ohio-16.

Specifically, the value of the subject property, as of January 1, 2004, shé]l be as

follows:

TRUE VALUE TAXABLE VALUE

Land § 113,900 $ 39,870
Bldg 553,900 193,870
Total § 667,800 $ 233,740

It is the decision and order of the Board of Tax Appeals that the Franklin
Comty Auditor shall list and assess the subject property in conformity with this

decision.

Mr. Dunlap dissenting.

I respectfully disagree w_ith the majority’ s foregoing analysis and
corresponding defermination of value, and, accordingly, dissent.

Tt continues to be my view that a party appealing a decision issued by a

board of revision is required to affirmatively establish the values asserted in its notice
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of appeal to this board. In support, I note the Ohio Supreme Court’s recent decision in
Lakota Local School Dist. Bd. of Edn. v. Butler Cty. Bd. of Reivison, 108 Ohio St.3d
310, 2006-Ohio-1059, citing Columbus City School Dist. Bd. of Edn. v. Frankiin Cty.
Bd. of Revision (2001), 90 Ohio St. 3d 564, 566, wherein the court acknowledged:
| “When. cases are appealed from a board of revision to the
BTA, the burden of proof is on the appellant, whether it be a

taxpayer or a board of education, to prove its right to an
mcrease [in] or decrease from the value determined by the

board of revision.”

In this case, the appellant board of education has elected not to
a.fﬁ@atively proceed in support of its challenge to the decision of the board of
revision, thereby failing t0 meect its assigned burden of proof That is, appellant has
not gone forward with sufficient pnmary evidence and/or testimony to safisfy its initial
burden of persuasion. Therefore, the responsibility to correspondingly respond has not

ifted to the appellee property owner.

Addiﬁona.]ly, I regard as erroneous, the majority’s determination that the
appeﬂee’s evidence is insufficient to justify the BOR’s ﬁndﬁﬂg. As is manifested by
its decision, the BOR found the property owner’s evidentiary presentation to be

reliable and probative; essentially the same evidence and testimony was submitted to

this board.
In my opinion, it is unreasonable for this board to disregard or totfally

exclude Mr. Holzer’s testimony as unconvincing, mainly because he is not a licensed
real estate appraiser. The record establishes that Mr. Holzer’s years of experience in

real estate have accorded him significant practical knowledge and expertise.




Moreover, there is no dependable evidence contradicting his opinion of value. His
testimony is essentially the only valuation information in the record. Even if his
opinion of value is based upon an analysis containing some questionable information,
would find his presentation sufficient to support the BOR’s determination absent
anything substantive to the contrary. ‘

I would affirm the valuation found by the BOR

ohioscarrhkef/bta
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Ms. Jackson, Ms. Margulies, and Mr. Eberhart concur.
The Board of Tax Appeals is considering this matter pursuant fo a
notice of appeal filed by the Board of Education of the Northridge Local Schools

- ("BOE”™). The BOE_Z tas appealed from a decision of the Montgomery County
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Board of Revision (“BOR™) that determined the value of the subject real property
for tax year 2002. The property is located in the Northndge taxing district and is

identified on the anditor’s records as parcel £21-011-03-0086.

The value determined by the Montgomery County Auditor is_ as

follows:

- TRUE VALUE TAXABLE VALUE
Land $408,460 $142,960
Building $7,020,010 $2,457,000
Total $7.428 470 $2.599,960

The value determined by the BOR is as follows:
TRUE VALUE TAXABLE VALUE
Land $408 460 $142,960
Building $5,819,110- $2,036,690
Total $6.227,570 $2,179,650

In the notice of aj)pcai the appellant has alleged that the correct

value 1s as follows:

_ TRUE VALUE TAXABLE VALUE
Land | $408,460 $142,960
Building $7,020,010 - $2,457,000 -
Total $7,428 470 $2.599,960

- The matier has been submitted to the Board of Tax Appeals upon the
notice of appeal, the statutory transcript certified by the BOR, and the briefs filed
by the parties. An evidentiary hearing was waived by the parties and briefing

dates were assigned. The county appellees did not file a brief in this matter.
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The subject property 1s a Holiday Inn hotel located in Dayton, Ohio.
It is located on about 6.077 acres and is improved with a two-story building and a
five-story building built in 1961 and 1988 respectively.

At the BOR hean'ng,b CS Hotels (“CS”) presented the written
appraisal report of Mr. Eric F. Belfrage, MAI, CRE, ISHC, and Mr. Robin M.
Lorms, MAIL CRE, which stated that the subject property’s “gomg concern value”
was $5,900,000 as of January 1, 2002. S.T. (vmnmarked). Neither appraiser was
present to testl_fy at the BOR hearing and the BOE objected to the appraisal report
being received by the BOR since neither appraiser testified.

Appellant contends that no competent evidence was submitted to the
BOR to justify any change to the anditor’s value for the subject property.

We agree with the BOE. The board does not find the appraisers’

opinion of value presented by CS to be competent and probative of the value for

the subject property. The appraisers were not present and did not testify at the

BOR hearing, and an evidentiary hearing before this board was waived by the
parties. In such a situation, there was no authentication of the appraisal report.
Further, without having the author(sj of such report before us, or, at the least, the
board of revision, 16 give testimony about the opinion of value and further
explanation about how that value was determined, as well as 1o be iewailable for
cross-examination, we ~ca:r:amt place any r,eh'ancé upon the conclusions set forth
_ therein, Cleveland Municipal School District Bd. of Edn. v. ngﬁhoga Cty. Bd. of

Revision (Jan. 23, 2004), BTA No. 2002-R-2212, unreported. This is especially
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cﬁﬁcal m light of the appraisers’ use of a controversial de&uctioﬁ for business
enterprise value (BEV) which this board has previously rejected. In Kettering City
Schools v. Montgomery Cty. Bd. of Revision (Oct. 23, 2003), BTA No. 2002-G-
1922, unreported, Mr. Belfrage submitted an analysis which also sought to have

the business enterprise component deducted from the value of a hotel property. In

rejecting that proposal, we stated at 16:

“In determining BEV in the present case, Mr. Belfrage
calculated the percentage of revenue attributable to the
business value by determining what percentage of
reservations were made through the Holiday Imn
electronic reservation system, factoring in franchise
. costs, and then determining what percentage of overall
revenue was atiributable to the electronic reservation
system. Although divergent methods of estimating .
BEV exist, and no single techmique is universally
accepted, we are not comvinced that the method
utilized by Mr. Belfrage is a reliable measuring device.
We find it a very speculative mieans of quantifying
BEV at best. Accordingly, we cannot adopt the
appraisal amount estimated in the report.”

Ses, also, Equistar Cleveland Co., LLC v. Cuyahoga Cty. Bd. of Revision (Aug. 6,

2004), BTA No. 2002-J-2430, et seq., unreported.

Therefore, we give no weight to CS’s written appraisal report
submitted to the BOR.

Based upon the foregoing, this board must find that the value
conglusioﬁ presented to the BOR did not support the BOR’s actions m Jowering
value. Although th¢ BOE did not present any evidence or testimony itself fo

establish the subject’s value af the BOR, the BOE correctly objected to the BOR’s
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reliance on the tmauthenticated appraisal report submitted by CS as a basis for

reducing the subject’s fair market value.

The BOE asserts, and we agree, that the BOR cannot reduce the
~value of the subject based upon the evidence before it. Although the BOR did not
adopt the value asserted by the appraiser as the value of the subject on tax lien

date, there is no other evidence in the record before the BOR or this board to

support any reduction from the anditor’s value',

In the instant case, the only evidence presented to the BOR to
consider was the aforestatedr written appraisal report. Had that same opinion been
presented to thiz board, we would have rejected it for béing unanthenticated and

unsupportable. There being no other evidence of the value of the property

presented to the BOR, and no additional factual or expert witnesses presented at an

e{r;idcntiary hearing before this board, we conclude .ﬂxa-i it was error on the part of
the BOR to modify the auditor’s value for the subject property.

Upbn consideration of the existing record and the applicable law, the
Board of Tax Appeals firids and determines that the true and taxable valoes of the

subject property as of January 1, 2002 were:

TRUE VALUR TAXABLE VALUE

Land $408,460 $142.960
Building $7,020,010 - $2,457,000
Total ' $7,428,470 $2.599,960

! There appears to be some additional financial information presumably prepared by “Deloitfe & Touche™
contaimed within the statwtory transcript However, we note that the requisite foundational information to
accord this docurment any weight s not available. Therefore, this board accords no weight to said

document.
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It is the order of the Board of Tax Appeals that the Auditor of

Montgomery County list and assess the subject property in conformity with this

decision and order, and that the same be camried forward in accordance with

applicable law,

BOARD OF TAX APPEALS
RESULT OF VOTE | YES | NO | DATE
Ms. Jackson 7?% %/o«{
Ms. Margulies N4 i las
Mr. Eberhart ol |Vifes
TLWAdx

‘/Jt.,r’ -

*

I hereby certify the foregoing to be a true and
complete copy of the action taken by the
Board of Tax Appeals of the State of Olio and
entered upon its journal this day, with respect
to the captioned matter.
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Ms. Margulies, Mr. Eberhart, and Mr. Dunlap concur.
On July 13, 2004, appellant, Streetsboro City School District Board of

Education, filed an appeal with this board challenging a decision of the Portage County
Board of Revision (“BOR”), wherein the BOR determined the value of the subject real
property for tax year 2003. The property in issue, which is located in the Streeisboro

City/Strestsboro City Schools taxing district, is identified in the records of the Portage




County Aunditor (“auditor™) as parcel numbers 35-045-00-00-007-006 and 35-045-00-00-

042-003.
The values of the subject property as originally determined by the auditor,

and subsequently retained by the BOR, for the tax year in question are as follows:

Parcel No. 35-045-00-00-007-006

TRUE VALUE TAXABLE VALUE
Land $98,300 Land $34,410
Building $ -0- Building § -0-
Total $58,300 Total $34,410
Parcel No. 35-045-00-00-042-003

TRUE VALUE - TAXABLE VALUE
Land $126,300 ‘Land $44 210
Building $ -0- Building $ -0
Total $126,300 Total $44.210

Due to the BOR’s decision to leave the auditor’s wvalues unchanged,
. appe]lanf filed the present appeal. The property owner has not entered an appeﬁmce or
otherwise sought to participate in these proceedings. Although the parties were accorded
an opportunity to pre‘:sent additional evidence before this board, they waived hearing,
electiug instead to file briefs. -Therefore, this maﬁer is considered by this board based
ipon appellant’s notice of appeal, the statutory transeript certified by the. BOR and the

written arguments submitted on behalf of appellant and the county appellees.

In considering appellant’s appeal, we first note the standards by which our -

review is to be conducted. As has been pointed out by the Supreme Court, “Tw]hile a
determination of the true value of real property by a board of revision is entitled to
consideration by the BTA, such determination is not presumptively valid.” " Amsdell v.

Cuyahoga Cty. Bd. of Revision (1994), 69 Ohio St. 3d 572, 574. Ses, also, Springfield
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Local Bd. of Edn. v. Summit Cty. Bd of Revision (1994), 68 Ohio St.3d 493, 495;
Cambridge Arms, Ltd v. Hamilion Cty. Bd. of Revision (1994), 69 Ohio St. 3d 337, 338.
Nevertheless, it is incumbent upon an appellant challenging the decision of a board of

revision to support its claim. As the court held in Columbus City School Dist. Bd. of Edn.

v. Franklin Cty. Bd. of Revision (2001), 90 Ohio St.3d 564:

“When cases are appealed from a board of revision to the
BTA, the burden of proof is on the appellant, whether it be a
taxpayer or a board of education, to prove ifs right to an
increase or decrease from the value determined by the board
of revision. Cincinnati School Bd. of Edn. v. Hamilton Cty.
Bd. of Revision (1997), 78 Ohio St. 3d 325, 328, ***. The
appellant before the BTA must present competent and
probative evidence to make its case; it is not entitled to a
reduction or an increase in valuation merely because no
evidence is presented against its claim. Hibschman v. Bd. of
Tax Appeals (1943), 142 Ohio St 47, ***” Id at 566.
(Parallel citations omitted.} -

Where parties elect to waive hearing on appeal, as in the present mafter, it
is particularly important for this board to independently review the record developed by
the parties before the county board of revision. In Columbus Bd. of Edn. v. Frankiin Cty.

Bd of Revision (1996), 76 Ohio St.3d 13, the court held:

“The parties herein apparently waived presentation of
further evidence and agreed that only the evidence presented
to the BOR was to be considered by the BTA. The situation
faced by the BTA in this case is analogous to that faced by
the common pleas court in Black v. Cuyahoga Cty. Bd. of
Revision (1985), 16 Ohio St. 3d 11 ***. The court in Black
had before it an appeal from a board of revision under R.C.
5717.05, the alternative appeal provision to R.C. 5717.01.
The only evidence before the common pleas court was the
statutory transcript from the board of revision. We stated in
Black that the common pleas court was not required to hold
an evidentiary hearing or-a tral de novo, but that the
common pleas court ‘has a duty on appeal to independently




weigh and evaluate all evidence properly before it. The
court is then required to make an independent determination
concerning the valudtion of the property at issue. The
court’s review of the evidence should be thorough and
comprehensive, and should ensure that 1its final
determination is miore than a mere rubber stamping of the
board of revision's determination.” Id at 13-14 ***  Our
conclusion in Black was that R.C. 5717.05 ‘contemplates a
decision de novo.” (Braphasis sic.) Id. at 14 ***,

“The duty of both the BTA and the common pleas court
upon an appeal is to ‘determine the taxable value of the
property.” See R.C. 5717.03 and 5717.05. We find that the
BTA in this case is required to meet the standard enunciated
in Black. Thus, if the only evidence before the BTA is the
statutory transcript from the board of revision, the BTA

must make its own independent judgment based on its
weighing of the evidence contained in that transcript.” Id. at

15. (Parallel citations omitted. )

A review of the record reveals that the instant proceedings were initiated by

appellant through the filing of a complaint in which it asserted that the taxable value of
the subject property should . be increased commensurate with a sale occurring
approximately twelve months after tax len date. In support of its contention, appeliant
submitted a copy of a real property conveyance fee statement indicating that the property

was frafisferred on Janvary 28, 2004 from Kallstrom Taylor Partnership, LLC to Park

View Federal Savings Bank for $860,000.

R.C. 5713.03 imposes certain requirements upon county auditors, including

the following:

“The county aunditor, from the bést sources of information
available, shall determine, as nearly as practicable, the true
value of each separate tract, lof, or parcel of real property
and of buildings, structures, and improvements located
thereon ***, In determining the true value of any tract, Iot,
or parcel of real estate under this section, if such tract, lot

1L
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or parcel has been the subject of an arm’s length sale
between a willing seller and a willing buyer within a
reasonable length of time, either before or after the tax lien
date, the auditor shall consider the sale price of such tract,
lot, or parcel to be the true value for taxation purposes.

¥#%7 (Emphasis added.)

The Ohio Supreme Cou:'rt has consistently heid that the best evidence of true
value of real property is an actual, recent, arm’s-length sale. See, e.g., Pingue v. Franklin
Cty. Bd. of Revision (1999), 87 Ohio St.3d 62; Reynoldsburg Bd. of Edn. v. Licking Cty.
Bd. of Revision (1997), 78 Ohio St.3d 543; Zazworsky v. Licking_Cljf. Bd of Revision
(1991), 61 Ohio St.3d 604; Hilliard City School Dist. Bd of Edn. v. Franklin Cty. Bd. of
-Re'vision (1990), 53 Ohio St.3d 57; Conaleo v. Bd. of Revision (1977), 50 Ohio St.2d
129; State ex rel. Park Investment Co. v. Bd of Tax Appeals (1964), 175 Ohio St. 410.
| However, the existence of a recen‘t sale merely creates a rebuttable presumption in favor
of it being considered reflective of value. If probative evidence exists which calls into

question the reliability of the sale, “the presumption that sale price reflects frue vahe

disappear[s],” and the burden shifts back to the proponent of the sale to demonstrate that -

it should be relied upon. Cincinnati Bd. of Fdn. v. Hamilton Cty. Bd. of Revision (1997),
78 Ohio $t.3d 325; Tanson Holdings, Inc. v. Darke Cty. Bd. of Revision (1996), 74 Ohio

$t.3d 687; Columbus Bd. of Edn. v. Franklin Cty. Bd. of Revision, Franklin App. No.

03AP-106, 2004-Ohio-586.

As reflected initially by the auditor’s and BOR’s value determinations, and
~ consistent with the property records cards included within the statutory trans;cript, the

subject property was unimproved as of the pertinent tax len date, 1e., January 1, 2003.
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However, the conveyance fee statement relied upon by appellant indicates that when the
property transferred more than twelve months later, it had been timproved with a building.

At the hearing before the BOR, appellant’s counsel was asked about this

apparent discrepancy:

“Barrett I just have one question, is the school board
under the impression that this sale in 2004, was
it a vacant land sale or did it imvolve an

improvement?

“Rose Let me see ... I know that the conveyance fee
statement indicates that it comprised ....

€Ok o

“Wamer On number 5 of the conveyance fee it says are
there buildings on this land and it says yes.

“Barrett ~ We had a 2002 transaction on these two parcels
" for approximately $225,000 and we picked up
new construction for January of 2004, during
2003, there’s a bank building under construction
for 2004. I think it was in the neighborhood of
90% complete. So we have a different value for
January of 2004 with that building on there. It
will approach the sale price, it may not be quite
to the sale price, but it will approach that. '

“Rose Board, I can’t answer that for sure ...

“Barrett ©  According to the conveyance, that transaction in
2004 incloded a building, so we’re assuming it’s
the new building that was built during 2003[.]

“Rose I think that is probably fair to assumef.]

“Barrett  So, for tax year 2003, though, for the county
purposes for tax year 2003, there is no building
on. the property. We pick them up once a year at
the beginning of each year, so for 2004 that
building will go on to the record. Prior to that, I



think the land value is almost exactly at the
previously 2002 sale for land only, which was

$225,000.
“Rose I can’t say for sure that that building was there

as of 1-1-03, so, just leave it to the Board’s
discretion to determine what the value should

be.” 8.T. at Ex. D.
In Wal-Mart Stores, Inc. v. Medina Cty. Bd. of Revision (Nov. 9, 1995),

BTA No. 1994-T-660, unreported, this board addressed a similar situation, finding a sale

10 be an unreliable indicator of value where the property had been improved between the

tax lien date and the date of sale:

“Upon review of the record, we find the sales price is not
reflective of the subject property’s true value as of tax lien
date. The subject property was vacant at the time of its
purchase. By tax lien dafe, however, the subject had been
improved with a multi-million dollar building. R.C. 5713.03
states that a recent arm's length sale cannot be considered
the true value of a parcel of real property where an
improvement has been added to the property. In short, we
simply cannot overlook the fact that the condition of the
subject property on Januvary 1, 1993, is significantly
different than its condition at the time of the sale in
question. Conseguently, we find that the June 1, 1992, sale
18 not a reliable indication of land value. See Groveport-
Madison Local Schools Bd. of Edn. v. Frankiin Cty. Bd. of
Revigion {Jube 29, 1990), B.T.A. Case No. 88-F-653,
unteported (holding that the sale of the property in question
was not indicative of value due to the fact that it was
subsequently improved). See, also, Cuwyahoga Falls
-Downtown Development Corp. v. Summit Cty. Bd. of
Revision (Mar. 10, 1995), B.T.A. Case No. 93-T-1015,
vnreported (Board of Tax Appeals may not accept sales
price as best evidence of value where a parcel vacant at the
time of sale has been subsequently improved).” Id. at 16.

See, also, Columbus City Schools Bd. of Edn. v. Frankiin Cty. Bd. of Revision (Mar. 1,

2002), BTA No. 1999-T-1378, unreported.
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Although appellant asserts that the BOR “mexplicably” retained the

anditor’s original value, the record explains and supports the BOR’s, as well as this

board’s, rejection of the January 28, 2004 sale as a basis for determining the subject’s

- value as of January 1, 2003. Appellant was accorded an opportumity before both the
BOR and this board to either “rehabilitate” the utility of the sale or, in the alternative, to

present other evidence of value. It elected not to do so.

-In the absence of competent and probative evidence indicating a moré

__. appropriate value, we find no basis upon which to alter the anditor’s and BOR’s value

determination in this appeal. Simmons v. Cupahoga Cty. Bd. of Revision (1998); 81 Ohio -

St.3d 47, 49 (“Where the BTA rejects the evidence presented to #t as not being competent
and probative, or not erediblé, and there is no evidence from which the BTA can
independently determine value, it may approve the board of revision’s valuation, without,
the board of revision’s presenting any evidence.”)

Accordingly, it is the decision of the Board of Tax Appeals that the true and
taxable values of the subject property, as of Jannary 1, 2003, are as follows:

Parcel No. 35-045-00-00-007-006

TRUE VALUE . TAXABLE VALUE
Land $98,300 Land $34,410
Building 0§ -0 Building § _ -0-
Total $98,300 Total $34,410
Parcel No. 35-045-00-00-042-003 -

TRUE VALUE TAXABLE VALUE
Tand’ . $126,300 Land =~ $44,210
Building $ -0 Building $ -0
Total $126,300 Total $44,210
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It is therefore the order of this board that the Portage County Auditor lst

and assess the subject property in conformity with our decision as announced herein.

ohiosearchkeybta
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Ms. Margulies, Mr. Eberhart, and Mr. Dunlap concur.

Westlake Board of Education appeals from a decision of the Cuyzhoga

County Board of Revision, in which the BOR determined fhe true value of permanent
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parcel number 211-21-014 to be §15,000,000 for tax yeat 2003. Westlake claims that

the correct true value should be $15,734,900.

The subject property 1s comprised of approximately 13.93 acres of land.

The land is developed with an apartment complex. The complex, built in 1987, has

270 units contained in twelve buildings. There is a clubhouse building with decking
and an in-ground pool. The property also has 130 detached garages, 140 carports,

tennis courts, a volleyball court, a gazebo, and improved landscaping,

The éuditor valued the subject at $15,734,900 for tax yéar 2003.

Sturbridge Square Apartments Investors LILC filed a bomplaint secking a decrease m
. the value to $12,500,000. Sturbridge argued before the BOR that it had purchased the
subject in 1999 for $14,800,000. Sturbri&ge provided mcome a.ncf expense staternents
for the subject, which it claimed would demonstrate that the subject’s net income had
decreased over the period between the sale and tax lien date. Based upon this income
strearn, Sturbridge arpued that its reguested decrease was warranted. In response,
Westlake arguned that the auditor’s value shéuld be retained baécd, in part, on the fact
that 1t represented a modest increase in the four years since:the sale. Upon review of
the imformation presented, the BOR voted fo dec;ease the property’s value to
$15,600,000.

On appeal to this board, Westlake has presented the testimony and
appraisal report of Katbleen-M. McGee, an Ohio-certified appraiser. Ms. McGee

utilized the market data approach (also known as the sales comparison approach) and
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the income approach to determine value. See, generally, Ohio Adm. Code 5703-25-

07.

The mark_et data approach derives an estimate of value by comparing the
subject property fo the sale prices of similar properties. The sale pﬁces of properties
considered most comparable geperally establish a range in “;hich the Valué of the
subject will fall. The Appraisal of Real Estate (12 Bd. 2001), at 417; Ohio Adm.
Code 5703-25-05(G). Ms. McGee analyzed sales of three properties that she found to
be similar to the subject.” The sales occurred between December 2001 and Decsmbér
2003 and ranged in price from a low of $61,585 per apartment it to a high of
$64,929 per unit. Placing greatest weight on sale number 1, which sold at $62,295 per

unit, she determined a value for the subject of $62,250 per unit, or $16,800,000.

In employing the income approach, Ms. McGee found value under the

direct capitalization method. Direct capitalization converts a singlé year’s income

expectancy into a value by estimating a net income for the property and dividing it by
a market-derived income factor, known as an “overall capifalization rate.” The
Appraisal of Real Estate, at 529.

To amive at mcome expectancy, an appraiser reviews the subject
property’s historical income and éxpenses_ These are then combined with an analysis
of typical income and expense levels found for comparable i)roperties. The Appraisal
of Real Estate, at 493. To determine an. income, Ms. McGee estimated a market rent

for the subject by surveying lease rates being asked at the three rental properties used

! Sales of vacant land were also apalyzed to derive a fand only value for the subject. For purposes of
the present discussion we shall refer only to the portion of the appraisal that opines value for the entire

parcel
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m _ﬁ:Le market data approach. She then compared this mmformation to the actual rates
charged by the subject to derive market rents for each of the subject’s apartment types.
Ultimately, she concluded that the subject’s rents were at market-. To this, she added
income from garages, carports and “other income” to derive a gross potential income
of $2,771,520. She then dedncted a vacancy and credit loss of ten percent. This

yielded an effective gross income of $2,494,368.

From the effective gross income, expenses were deducted to arrive at a
net operating income for the subject of $1,578,093. Expenses included utilities, trash,
repaits, administrative costs, payroll, advertising, insurance, management fees, and a
reserve-for-replacement fund. Income ms capitalized at 9.5%, including tax additur.
The overall capitalization rate was derived f@m the sales used in the market data
approach. When applied to the net operatmg income, this equated to a value under the
income approach of $16,600,000. | ’

In reconciling her two approaches, Ms. McGee placed greatest weight on
the income approach. She thus opined a value of $16,6-O0,00{1 From fhjs, Ms. McGee
took a deduction of $300,odo for personal property, for a final value of $16,300,000.2

_ On cross-examination, however, Ms. McGee admitted to fwo errors in
her income approach. When questioned about her reserve allowance, Ms. McGee
admitied that she failed to include a calculation for paving and concrete, although she
had considered it appropriate to inclede. H.R. at 48-49. Second, when asked aboﬁt the

mclusion of tamover expenses, 1.e., refurbishment expenses incurred when readymg an

? The deduction for personal property was not included in Ms. McGes’s appraisal report. Ses
Appellant’s Ex.1. She made the deduction during her testimony, representing fhat it had been
inadvertently omitted during her “rush™ to get the report delivered for heating. H.R. at45.

Fi
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apartment for a new tenant, Ms. McGee admitted that she had not incladed those costs
in her approach. HLR at 60. While on the stand, Ms. McGee attempted to rehabilitate

her mmcome approach. She adjusted her reserve allowance and then added the

refurbishment costs to the expense rate. After these corrections, she determined that
her income approach supported a value of the subject property of $15,400,000,
including personal property. HLR. at 61. This would equate to a value of $15,100,000
after the personal property deduction.

When asked how the new income approach value of $15,400,000 would
reconcile with the market data approach’s value of $16,800,000, Ms. McGee admitted
that the difference between the two values “doesn’t make semse.” H.R. at 62.
Nevertheless, she determined that both approaches were still valid. She concluded that
the similarity in the complexes used in her market dafa approach could not be ignored.
Thus, “even if you pﬁt the most weight on the income approach, you certainly have o
take info consideration those factors in the sales comparison approach.” H.R. at 62.
Consequently, she determined that her report, as a %rhole, would support a value for
the subject property of $15,800,000. After a deduction for personal property, she
therefore opined a final value of $15,500,000.

We begin our review of this matter by noting that “Twlhen cases are
appealed from a board of revision to the BTA, the burden of proof is on the é.ppellant,
whether it be a taxpayer or a board of education, to prove its right to an increase or

decrease from the value determined by the board of revision.” Columbus City School

Dist. Bd. of Edn. v. Franklin Cty. Bd. of Revision (2001), 90 Ohio St.3d 564, at 566.
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See, also, Lakota Local School Dist. Bd. of Edn. v. Butler Cty. Bd. of Revision, 108
Ohio St.3d 310, 2006-Ohic-1059. Tn determining value, we will determine the weight
and credibility to be accorded the evidence presented. Cardinal Fed S. & L. Assn. v.
Cuyahoga Cty. Bd. of Revision (1975), 44 Ohio $t.2d 13.

It is not enough, however, to simply come forward with some evidence
of value. Neither is it sufficient to grant the requested increase or decrease merely
becanse no evidence-is offered to challenge the claim. Western Industries, Inc V.
Hamilton Cty. Bd. of Revision (1960), 170 Ohio St. 340; Hibschman v. Ed. of Tax
Appeals (1943), 142 Ohio St. 47. An appellant must present competent and probative
evidence to make 1ts case. Columbus, supra, at 566.

Upon review, we conclude that Westlzke has failed to meet its burden to
prove a right to an increase in the subject’s valuation. As fo the income approach, we
find that the appraiser’s admission of mistakes raises additional concerns about the
reliability of the approach. Ms. McGee attempted— to rehabi}ite_z,te her income approach
but did so under circumstances where she was not able to test the reasonableness of
| hér corrections. Mo%cowr, her errors, and ‘her admitted rush fo prepare the report,
raise serious questions as to the accuracy and sufficiency of the data she used. The
decision t0 inclnde, omit, or alter income and expense-related data is one of the factors
we must weigh when determining the weight to be given to an appraiser’s opinion of
See Freshwater v. Belmont Cly. Bd. of Revision (1997), 80 Ohio St.3d 26.

value,

‘Where, as here, we find that the appraiser has admitted to errors, the remainder of the
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method employed is suspect in the absence of the appraiser’s undertaking a
reevaluation of the entire approach.

The admission of error in the income approach also calls into guestion
the probity of the entire opinion of value. Ms. McGee maintatas that the market data
approach, which found value at $16,800,000, is still viable and must be taken mto
consideration with the income approach. However, we note that there is 2 $1,200,000
difference in the values found under the two approaches. Clearly, this indicates that an
unresolved conflict still exists in the appraisal report. At best, we conclude that the
results of the appraisal, as corrected, indicate thét more research is needed or that a
new analysis should be performed. The Appratsal of Real Estate, at 597, Whether
there are additional errors in the income appfoach that have vet to be identified, or
whether there are comparability or aﬁjusmlcnt concerns with the market data approach,
are questons that remain unaﬁsvs’ered;s Ultimately, we are unable to accept an
ambiguity, such as this, that leaves it to this board to determine a value from a report
without the ability to clearly identify the key factors that would enable us to reconcile
the discrepancies between the approaches. In reaching this determination, we remumd
the parties that it is within our discretion to accept all, part, or none of an expert’s

testimony. Wittt Co. v. Hamilton Cty. Bd. of Revision (1991), 61 Ohio St.3d 155. See,

also, Cardinal, sapra.

* For example, Julie Sharp, Sturbridge’s business manager, testified at the BOR hearing that some of
the refurbishment expenses may have related to repairs miade after two fires. S.T. at Hearing Record.
We do oot know how these expenses factor into the matter before us, and Ms. McGee had no
opporinnity to consider this information when making her oniginal correction. on refurbishment costs.

7
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Upon review, we are compelled to find that Westlake has not met its
burden l;)f pcrsuasidn. Columbus, supra, Cleveland Bd. ofEdn. v. Cuyahoga Cty. Bd. of
Reviﬁon (1994), 68 Ohio St.3d 336; Crowv. Cuyahoga Cty. Bd. of Revision (1990), 50
Ohio St.3d 55. The remaining evidence of value before us is that contained m the
statutory transeript, including the property record card, the BOR’s hearing notes, and
the evidence considered by the BOR, which mcludes the financial information
supplied by Sturbridge. We note, too, fhat Sturbridge had supplied additional financial
statements to this board.

The BOR appears to have accepted the evidence b.f:fore it. The VBOR
suggests that it based its valuation upon a review of the financial statements and
supporting_documcntation. We have reviewed all of the evidence submitted to the
BOR, and conclude that the income and expense statements,: do support a value for the
subject of $15,000,000. Lakota, supra; Columbus Bd. of Edn. v. anklz’n_ Cty. Bd. of
- Revision (1996), 76 Ohio 8t.3d 13. Upon review of the evidence as a whole, we
therefore conclude that the value of the subject property is $15,000,000. Colimmbus,

supra.

The Board of Tax Appeals finds the true and taxable values of the

subject property to be as follows for tax year 2003:

Parcels  211-21-014 - TRUE VALUE  TAXABLE VALUE

LAND $ 2,194,000 $ 767,900

BUILDINGS $12.806.000 $4.482.100

TOTAL $15,000,000 " $5.250,000
8
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We order the Auditor of Cuyahoga County to list and assess the subjecf
property in conformity with this decision and order and to carry forward the

determined values in accordance with law.

chicsearchkeybta
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