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STATEMENT OF FACTS

Prior to the enactment of Senate Bill 3 in 1999," electric generation service was fully
regulated in Ohio by the Public Utility Commission of Ohio (herein referenced “the
Commission” or “PUCO”). Electric utilities were granted certificates io build generating units
and when those generating units were constructed, or at least seventy-five percent complete, the
utilities’ ratepayers were obligated to pay rates for electric service base& on the costs of the new
generation along with a fair rate of return on the utilities’ investment? This “investment”

consisted largely of the undepreciated cost of electric generating plants.

This method of utility regulation contained benefits and tradeoffs for both electric
generation utilities and their raiepayers. Ratepayers were not able to choose which utility would
provide them electric generation sewi(;e based on price and quality of service, but in exchange
for that restriction ratepayers received the benefit of stable and generally low-priced cost-based
rates as set by the Commission. Utilities were not able to charge whatever the market would
bear for electric generation service, but in exchange were provided with a certified territory
containing captive raxeﬁayers that were obligated to pay a cost-based rate that ensured the

recovery of their investment along with a fair return on that investment.

With the enactment of Senate Bill 3 in 1999 the Ohio General Assembly set in motion the
end of regulated electric generation service in Ohio. After a brief market development period,
Ohio would now be deregulated. All of the beneﬁts. and tradeoffs of the old system were
replaced by a new set of benefits and tradeoffs for ratepayers and utilities. Ratepayers are now

able to choose their own electric generation provider, but are not guaranteed the stable and

! Codified in Ohio Revised Code, Chapter 4928.
2R.C. 4909.15(AX1).



relatively low rates provided under the previous, fully regulated system. Ultilities can now
charge whatever the market will bear for electric generation service, but are not guaranteed a

dollar-for-dollar cost recovery and return on their new investments, such as power plants.

The aforementioned market development period expired on December 31, 2005.°
However, due largely to the fact that a workable competitive market for electric generation
service had not developed the Commission issued an Order in Case No. 04-169-EL-UNC on
January 26, 2005 approving a Rate Stabilization Plan. (Supp. 20). The Rate Stabilization Plan
set the “market based” generation price for the years 2006 through 2008 for Columbus Southern
Power Company and Ohio Power Company (collectively “AEP™) customers that were not buying
generation service from third party competitive generation suppliers. After 2008, rates for
customers in the AEP territories that are not buying generation service in the open market are

required to be set by market prices, (Supp. 32) consistent with the provisions of R.C. 4928.14.

In early 2004, AEP announced that it wanted to construct at least one and perhaps two
Integrated Gasification Combined Cycle (“IGCC”) power plants to serve future load. According
to AEP, the proposed IGCC plant would come on line around 2010 or after the end of the Rate
Stabilization Plan. (Supp. 8). IGCC is a relatively new electric generation technology that
converts pulverized coal into synthetic gas, which fuels a combined cycle generating unit in
order to produce electric power. (Supp. 2-3). IGCC units are approximately 20% more
expensive than traditional pulverized coal plants (Supp. 35) and are regarded by many as risky,
unproven technology. (Supp. 35-36). AEP claimed that the numerous construction and

operating jobs would flow to states where the plants would be constructed. (Supp. 14}.

*R.C.4928.14



However, AEP also made it known that it would only construct the IGCC in a state where it was

assured cost recovery of the new power plant. (Supp. 17).

In this environment, on January 26, 2005 the Commission, in a non sequitur contained in
the Conclusion section of the Rate Stabilization Plan Order stated that it encourages AEP to
“move forward with a plan to construct an integrated gasification combined cycle (IGCC)
facility in Ohio.” (Supp. 20-21). The Commission further stated that it “is exploring regulatory
mechanisms by which utilities, given their {pmvider of last resort]’ responsibilities, might
recover the costs of these new facilities.” {Supp. 21). Thus, despite the fact that Senate Bill 3
deregulated electric generation service in Ohio, the Commission suggested to AEP that it should
pursue the possibility that AEP could recover the costs of an IGCC generating facility on a
dollar-for-dollar basis from AEP’s distribution customers {electric distribution service continues
to be fully regulated after the enactment of Senate Bill 3) to which they had a provider of last

resort responsibility.

On March 18, 2005 AEP accepted the Commission’s invitation to pursue the construction

of an IGCC power plant by filing an Applicalion in PUCO Case No. 05-376-EL-UNC entitled

.“In The Matter Of The Application Of Columbus Southern Power Company and Ohio Power

Company for Authority to Recover Costs Associated with the Construction and Ultimate

Operation of an Integrated Gasification Combined Cycle Electric Generating Facility”

- {“Application™) seeking the approval of a series of surcharges to recover the costs associated

with the construction and operation of a 629-MW IGCC electric generating facility. ALP

estimates that it will cost $1.27 Billion ($1,270,000,000.00) to construct and finance this power

4 “Provider of last resort” is not defined by statute or rule, but has come to mean “those costs incurred by [an electric
distribution utility] for risks associated with its legal obligation as the defauit provider, or electricity provider, of iast
resort, for customers who shop and then retumn to [an electric distribution utility] for generation service.”
Constellation NewEnergy v. Pub. Util. Comm. (2004), 104 Ohio $t.3d 530, 539, §20 N.E.2d 885.



plant. (Supp. 9). AEP proposed to recover the costs of the IGCC electric generating facility in
three phases. Phase I, the Commission’s approval of which is at issue in this appeal, would
recover the actual pre-construction costs (engineering, design, procurement, etc.} of the
generating facilitf prior to AEP breaking ground on the construction of the IGCC f:;u:ility,5
(Supp. 5). AEP’s request for the recQVery of Phase I preconstruction costs of the IGCC electric

generating facility stated:

“PHASE I RECOVERY

7. The [AEP] Companies propose to recover certain IGCC costs in 2006 as a
temporary generation_rate surcharge on the standard service rate schedules
authorized in the [rate stabilization plan] order. Those costs, which are projected
to total approximately $18 million, are the actual costs incurred through February
29, 2005 (Actual Costs) as well as the costs projected to be incurred from March
2005 until the Companies enter into the EPC contract which is currently estimated
to occur in June 2006 {Projected Costs). To begin recovering these Actual and
Projected Costs, the Companies propose that they be authorized to assess a
generation rate surcharge on the standard service rate schedules authorized in the
RSP order, effective with the first billing cycle in January 2006. The surcharge
would remain in effect for 12 billing months. Any customer that receives its
generation service from a [certified retail electric service] provider during any
portion or all of this period will avoid the surcharge for such period of time.”
(Supp. 5-6). (Emphasis added).

On April 10, 2006, the Commission issued an Order (“Order”) approving AEP’s request
to institute a surcharge on its customers to recover the Phase I engineering and design costs of
the IGCC generation facility prior to the start of construction of the IGCC facility. (Appx. 23).

It characterized the proposed IGCC electric generating facility as “not about regulating retail

? “In Phase I, the Companies would recover during 2006 the actual dollars they will have spent on the IGCC facility up
to the time of the execution of an Engineering, Procurement and Construction (EPC) contract (approximately in June
2006).

In Phase II, beginning in 2007 through the time the IGCC facility goes into commercial operation, the Companies
would recover a carrying charge on their construction costs incumred from the execution of the EPC contract until the
beginning of Phase III.

In Phase 111, which would last through the commercial life of the IGCC facility, the Companies would collect 2 return
on as well as a retum of their investment in the facility, and would collect their operating expenses, including fue! and
consumables, through rates authorized by the Commission.” Application (March 18, 2005) at p. 5. {Supp. 5).



electric generation, but about providing the distribution ancillary services;” (Appx. 44) and stated
that the IGCC surcharge, which will recover the cost of the IGCC electric generation facility, is
independent of AEP’s standard service offer generation rate for non-shoppers, which pursuant to

R.C. 4928.14 must be “market-based”, not cost-based like the IGCC surcharge. (Appx. 45).

Oh October il, 2005, pursuant to R.C. 4903.10, the Ohio Energy Group (“OEG”), a
consortium of very large electricity customers in Ohio and the other Appellants filed separate
petitions requesting a rehearing of the Commission’s April 10, 2006 Order on the grounds that
the Order violates numerous provisic;ns of Senate Bill 3 and other sections of the Ohio Revised
Code. {Appx. 53-62). In an Entry dated June 28, 2006 the Commission denied the petitions for

rehearing of each of the Appellants. (Appx. 12-28).

The QOEG Notice of Appeal was thereafier filed to commence the within appeal. (Appx.

1-11).



ARGUMENT

Proposition Of Law No. 1

The Commission’s Order Requiring Utility Consumers To Pay For The Pre-Construction
Costs Of An Electric Generating Facility Is In Violation Of R.C. 4928.05 Which Provides
That Competitive Services Shall Not be Subject To The Supervision And Regulation Of
The PUCO After The Starting Date Of Retail Electric Competition.

The Commission’s April 10, 2005 Order approved AEP’s proposal to institute a
surcharge on its distribution customers to pay for the Phase I costs of constructing an IGCC
electric generating facility. (Appx. 51). According to AEP, the IGCC facility will “pmvide a
ﬁrm supply of generation service” to its customers. (Supp. 1). AEP is required to supply a “firm
supply of generation service™ to customers in its distribution service territory that are not buying
electric generation service at market.® The price of “a firm supply of generation service” is
required to be “market-based” and is deemed a “competitive service” per R.C. 4928.14(A),

which states:

“After its market development period, an electric distribution utility in this state
 shall provide consumers, on a comparable and nondiscriminatory basis within its
certified territory, a market-based standard service offer’ of all competitive retail
electric_services necessary to maintain essential electric service to consumers...
including a firm supply of electric generation service.” (Emphasis added)

In addition to “a firm supply of electric generation service”, which again was classified as
“competitive” in R.C. 4928.14(A), R.C. 4928.03 includes all other categories of generation

service as “compgﬁtive"’ R.C. 4928.03 states:

“Beginning on the starting date of competitive retail electric service, retail
electric generation, aggregation, power marketing, and power brokerage
services supplied to consumers within the certified territory of an electric
utility are competitive retail electric services...”

SR.C. 4928.14
" OAC 4901:1-35-03 defines a “standard service offer” as a “market-based variable-rate firm generation service...”



These Sections of Senate Bill 3 establish that there is no category of generation-related

service that is not “competitive” on or after the starting date of retail competition.

According to R.C. 4928.05 services that are “competitive” are not subject to the
regulation of the Commission on or after the starting date of retail competition. R.C.

4928.05(A)(1) states:

“On or after the starting date of competitive retail electric service, a competitive
retail electric service supplied by an electric utility or electric service company
shall not be subject to supervision and regulation... by the public utilities
commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the
Revised Code... except... to the extent related to service reliability and public
safety...”

The electric generation service that will be provided by the proposed IGCC power plant
is “competitive” per R.C. 4928.14 or R.C. 4928.03. The Commission is barred from regulating
“competitive” services under R.C. 4928.05. The Commission’s Order violates these Sections of
Senate Bill 3 because the Commission has no authority fo institute a surcharge on AEP’s
distribution customers to pay for the costs of a generating facility that will provide a competitive
service. Competitive services are not “subject to supervision and regulation” by the Commission

(R.C. 4928.05).

Despite the Commission’s Order requiring that AEP’s customers pay a cost-based rate for
a “competitive” service, the Commission, and AEP, do not disagree with the conclusion that
electric generation is a “competitive service.” According to the Commission, electric generation
rates are not regulated by the Commission, but are subjéct to market pricing. On page 18 of its
January 26, 2005 Order in Case No. 04-169-EL-UNC, (Supp. 19) AEP’s Rate Stabilization Plan
case, tﬁe Comumission stated that, “with the expiration of the [market development period],

generation rates are subject to the market...™,



In this proceeding, the AEP companies also concede that Senate Bill 3 deregulated
electric generation service. AEP stated in its Initial Brief at pages 22 and 23 that “[u]nless
Ohio’s current electric regulatory structure is substantially modified from its current structure,
[AEP’s] existing generating capacity will be devoted to the market...” (Supp. 23-24). AEP
acknowledges that under current Ohio law electric generation is a deregulated, market-based

service.

The Supreme Court of Ohio has also expressly recognized that electric generation service
is competitive. In Constellation NewEnergy v. Pub. Util. Comm. (2004), 104 Ohio St.3d 530,
531, 820 N.E.2d 885, this Court stated that Senate Bill 3 “restructured Ohio’s electric-utility
industry th achieve retail competition with respect to the generation component of electric .
service.”

Although the Commission (as well as AEP and this Court) agree that electric generation
is deregulated and subject to market pricing after the expiration of the market ldevelopment
period, the Comumission’s Order nonetheless reqﬁm AEP’s customers to pay cost-based rates
including a guaranteed rate of return on the proposed IGCC power plant. The Order carves out a
wonderful deal for AEP’ shareholders, which avoids the negative aspects of Senate Bill 3 from
AEP’s perspective while retaining all of the benefits. The Commission allows AEP to charge
market prices for the electric power produced by every electric generating unit in its generating
fleet save one. The generation produced at older coal units, which are relatively inexpensive fo
operate and have largely been paid for by ratepayers over the decades before Senate Bill 3, will
be sold on the open market at market prices which are currently, and for the foreseeable future,
well above the cosi-based prices that ratepayers paid before Senate Bill 3. The only AEP

generating unit that will supply power at cost-based rates will be the proposed IGCC power



plant, (Supp. 32) which generates electricity through an expensive and experimental new
technology, which very likely will be more expensive than the market. (Supp. 33). This cost-
recovery scheme is not only in violation of R.C. 4928.05, but it is also a breach of Senate Bill 3’s
covenant with electric consumers and utilities. The implicit, and explicit, understanding of
Senate Bill 3 is that all electric generation service, whether it is‘produced by an inexpensive or

expensive generating unit is subject to market pricing.

Senate Bill 3 states that on the beginning date of retail electric compctitiou, utilities “shall
be fuliy on {théir] own in the competitive market.” (R.C. 4928.38). Ohio electric generating
utilities are now treated like any other comi)etitive business. They are able to, énd required to,
charge market prices for electric generatiron seryice. They may build generating plants if they
like, but these “merchant” plants must make or lose money on their own in the market place
based on market prices. The pre-Senate Bill 3 paradigm no longer exists. Ultilities are not given
any guarantees that they will recover and earn a retum. on their power plant investments through

cost~based rates.

AEP is one of the largest electric utilities in the United States. If an IGCC power plant
selling power at market rates is a good investment for its sharcholders in today’s deregulated
envimr;ment, then AEP will design, build and operate the plant based upon its business
judgment. The large power users who comprise OEG welcome the construction of new power
plants, whether by AEP or some other investor. But whoever builds new generation in Ohio
must sell electricity at market rates and undertake all of the investment risk in exchange for éll of
the investment reward. Absent a major legislative change, this is the outcome mandated by

Senate Bill 3.



Proposition Of Law Ne. 2

The Commission’s Order Requiring Utility Consumers To Pay For The Pre-Construction
Costs Of An Electric Generating Facility Is In Violation Of R.C. 4903.09, Which Requires
That The Commission’s Decision Must Be Supported By Evidence On The Record.

The Commission attempts to mask the illegality of authorizing a surcharge to pay for the
Phase I pre-construction costs of an IGCC electric generating facility by explaining that the 629
MW power plant will not be constructed to provide retail electric generation service, which is
competitive and outside the jurisdiction of the Commission, but rather the facility will be
constructed to provide “distribution ancillary services.” The Commission states on pages 17-18

of its April 10, 2006 Order:

“While Section 4928.03, Revised Code, states that retail electric generation
service is competitive and, therefore, not subject to Commission regulation, this
Application is not about regulating retail electric generation service, but about
providing the distribution ancillary services. These services are subject to
Commission regulation, as being necessary to support the distribution function. It
is the Commission's obligation to assure reliable distribution service under
Section 4928.02(A), Revised Code, and noncompetitive retail electric service are
subject to the regulation of this Commission under Section 4928.05(A)2),
Revised Code. Noncompetitive retail electric services are defined as components
of retail electric service which neither have been declared competitive by this
Commission nor declared competitive by statute. - The legislature declared retail
electric generation, aggregation, power marketing, and power brokerage services
to be competitive. Ancillary service is not listed as competitive under Section
4928.03, Revised Code. In fact, although it is included within the list of
components which could be declared competitive by this Commission, it has not
been declared competitive. Section 4928.05(A), Revised Code. Since ancillary
service meets neither test for being competitive, it is a noncompetitive retail
electric service subject to the continuing regulation of the Commission. Section
4928.01(B) Revised Code.

It is clear to this Commission that most of these ancillary services require
generating plant. Thus, we find that SB 3 contemplates that the [electric
distribution utility] would provide ancillary service from generating plant at least
“until such time as the Commission found that the market conditions had
developed sufficiently to allow a declaration of competitiveness.” {Appx. 45-46).

10



The Commission apparently calculates that since “distribution ancillary services™ have
not been deemed “competitive” by Senate Bill 3, it is able to regulate the proposed IGCC electric
generating facility if it simply classifies the service provided by the IGCC as “distribution
ancillary services,” rather thap what it really is, “electric generation service.,” The only
supporting text for this rationale provided in the April 10, 2006 Order is the Commission’s
statement that “it is clear that most... ancillary services require generating plant.” (Appx. 46).
This cryptic statement is not supported by any evidence in the record that the pr@osed IGCC
power plant will not provide generatién service (again, a competitive service), but rather it will

provide non-competitive, “distribution ancillary services.”

The Commission’s conclusion that AEP’s Application is primarily “about providing
distribution anciliary services,” is in violation of R.C. 4903.09, which states that “the
commission shall file, with the records of such cases, findings of fact and written opinions
setting forth the reasons pmmptiﬁg the decision arrived at, based upon said findings of fact.”
The Cemmission must make its decision based on evidence in the record, and there is no
evidence in the record to support the conclusion that a generating facility is primarily engaged in

providing “distnibution ancillary services.”

No party offered any testimony into evidence that the proposed IGCC generating fécility
will provide “distribution ancillary services.” The first time the term “distribution ancillary
services” was ever mentioned in this proceeding was in the Post Hearing Brief submitted by the
Commission’s Staff. (Supp. 26-30). AEP, the party actually proposing that it receive a
surcharge to recover the costs of the IGCC electric generating facility makes no assertion
anywhere in its lengthy Application that the IGCC plant is to be constructed to provide

“distribution ancillary services”. Nor did AEP make any assertion in its prefiled testimony

i1



maintaining that the IGCC plant is to be constructed to supply “distribution ancillary services.”
Th:oughout its Application and testimony, AEP maintains that the plant is justified as a
“provider of last resort” facility. (Supp. 2, 16.) Neor did the Staff put in any testimony or
evidence that the IGCC was to supply “distribution ancillary services.” In fact, the proposition
that 2 629 MW IGCC power plant is to be constructed to supply “distribution ancillary services”
is absurd and had any party introduced testimony to that effect or had AEP maintained so in iis
Application, OEG (and others we suspect) would have introduced evidence at the hearing

showing that it is preposterous.

One hundred percent of a 629 MW power piant, whether an IGCC or some other type of
generating facility, clearly does not meet the definition of “distribution ancillary services”.

Ancillary sérviccs (transmission and distribution) are defined in R.C. 4928.01(A)(1) as:

“any function necessary to the provision of electric transmission or distribution
service to a retail customer and includes, but is not limited to, scheduling, system
control, and dispatch services; reactive supply from generation resources and
voltage control service; reactive supply from transmission resources service;
regulation service; frequency response service; energy imbalance service;
operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss
replacement service; dynamic scheduling; system black start capability; and
network stability service.”

“Distribution ancillary services” are those that support or are ancillary to the distribution
(i.e., transportation} of electricity. The Comunission’s holding that a 629 MW power plant is
constructed merely to support the transportation of electricity is like saying that a Major League

Baseball stadium is constructed for no other purpose than to sell hotdogs.

Despite the Commission’s determnination on page 17 of its April 10, 2006 Order that

“this Application is not about regulating retail electric generation service, but about providing the
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distribution ancillary services,” (Appx. 45) elsewhere in the Order the Commission refers to
AEP’s Application as a request for the construction of a generation facility, with no mention of

the power plant’s ostensible purpose of providing “distribution ancillary services.”

On page 3 of the Order the Commission states that AEP’s Application is a request for
“approval of [AEP’s] proposed cost recovery mechanism to provide for the design, construction
and operation of a 629 [net] megawatt (MW) electric generation facility in Meigs County, Ohio.”

(Appx. 31). The Commission notes that AEP has concluded, “that the facility is necessary to

allow the Companies to provide a firm supply of generation service to the Companies' Ohio

customers. The Companies contend that they must be ready and able to provide firm, generation
service to customers who have not selected a competitive retail electric service (CRES) provider
and any customer who returns to the AEP Companies’ service as a result of the CRES provider's

default or at the customer's election.” (Appx. 31). {Emphasis added)

The Commission describes AEP’s request as a proposal to construct a generating
facility in order to provide generation service in one section of its Order, and then denies that the
| Application has anything to do with generation in the next. AEP’s Application is not a request
.for the construction of a $1.12 Billion power plant to provide “distribution aﬁcillary services.” It
is a request to build a 629 MW electric generation facility, which is a competitive service per
Senate Bill 3. No amount of verbal gymnastics by the Commission can change the fact that a

major base load electric generating facility is principally a plant to provide base load generation.

There is not a scintilla of evidence, on the record from which the Commission could
find that the preconstruction costs of the IGCC or the IGCC itself is to primarily provide
“distribution ancillary services” and there are numerous indications that neither the PUCO nor

AEP ever believed s0 until an excuse for approving AEP’s Application was needed.
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Proposition Of Law No. 3

The Commission’s Order Requiring Utility Consumers To Pay For The Pre-Construction
Costs Of An Electric Generating Facility Prior To The Start Of Construction Is In
Violation Of R.C. 4909.15(A)(1), Which Provides That A Utility Cannot Recover The Costs
Of A Public Utility Property In Rates Until The Project Is At Least Seventy-Five Percent
Complete. '

As shown previously, AEP’s Phase I costs are not recoverable under any provision of
Senate Bill 3, which prohibits the recovery of any costs of generation assets through a surcharge
to distribution customers. Bui the recovery of the Phase I pre-construction costs of the proposéd
IGCC generating facility is also not allowable under the regulatory scheme that was in place
prior to Senate Bill 3 for generation assets, and continues to be the law for public utility
distribution assets. Whether the costs of the IGCC electric generating facility are deemed to be
generation-related, or related to “distribution ancillary services” as the Commission contends,
(Appx. 45) such costs cannot be recovered under Ohio law, whether pre- or post-Senate Bill 3,

until the IGCC facility is at least seventy-five percent complete.

Prior to the enactment of Senate Bill 3, Ohio law provided that a utility could not recover
the costs of a public utility gene;faiion property until the property was “used and useful” in
rendering the public utility service for ﬁrhich it was constructed,® hcweyer it was in the
Commission’s discretion to allow recovery of the costs of a generation property when the

*? Under no circumstances was

construction project was “at least seventy-five perceni complete.
a utility able to recover the pre-construction costs of a public utility property prior to the start of
construction of that property as the Commission’s Order allows in this proceeding. Although
this is no longer the rule for public utility generation property, because (as explained above) the

recovery of the costs of a generation property through a Commission-authorized surcharge to

8 R.C. 4909.15(AX1)
#R.C. 4909.15(AX1)
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ratepayers'is completely barred by Senate Bill 3, this continues to be the rule for public utility

distribution property which remains regulated. R.C. 4909.15 states;

“A) The public utilities commission, when fixing and determining just and
reasonable rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used
and useful in rendering the public utility service for which rates are to be fixed
and determined. The valuation so determined shall be the total value as set forth
in division (J) of section 4909.05 of the Revised Code, and a reasonable
allowance for materials and supplies and cash working capital, as determined by
the commission.

The commission, in its discretion, may include in the valuation a reasonable
allowance for construction work in progress but, in no event, may such an
allowance be made by the commission until it has determined that the particular
construction project is at least seventy-five per cent complete.”

The Commission’s Order attempts to circumvent the general Senate Bill 3 restriction on
the recovery of generation costs after the expiration of the market development period by
characterizing the IGCC electric generating facility not as a public utility generation property but
as a distribution property that is necessary to provide “distribution ancillary services.” {Appx.
43-46). Assurmng for a moment that the Commission is correct that a 629 MW, $1.12 Billion
IGCC electric generéﬁon facility is not an electric generation facility, but réther a distribution
facility, the Commission’s Order approving a surcharge for the recovery of the costs of this
facility prior to the start of construction of that facility is nevertheless barred by Ohio law

pursuant to R.C. 4909.15(A)(1).

If the proposed IGCC facility is deemed a distribution property, the Commissicn’s Order
violates both pre- and post-Senate Bill 3 law, per R.C. 4909.15 because the Commission’s Order
allows AEP to recover the Phase I pre-construction of the IGCC facility before the facility is

seventy-five percent complete.
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If, contrary to the Commission’s Order, the proposed IGCC facility is deemed to be a
generation asset, the Commission’s Order violates post-Senate Bill 3 law, because generation
assets are not regulated and cannot be recovered at all through a mandatory surcharge to

distribution customers.

Simply calling a generation facility a distribution facility does not save the Commission’s
Order from. violating Ohio law because the recovery of the costs of any public utility property
(whether distribution or generation-related) prior to its construction being at least seventy-five

percent ‘complei:e is barred by R.C. 4909.15(A)(1).

Proposition Of Law No. 4

The Commission’s Order Requiring Utility Consumers To Pay For The Pre-Construction
Costs Of An Electric Generating Facility On The Grounds That The Electric Generating
Facility Is “Abont Distribution Ancillary Services” Is In Violation Of R.C. 4928.15(B),
Which Requires A Utility To File A Distribution Rate Case Prior To Allowing Its Recovery
In Rates.

As explained above, the Commission’s April 10, 2006 Order on page 17 states that
AEP’s Application “is not about regulating retail electric generation service, buf about pm\fiding
the distribution ancillary services.” (Appx, 45). The Phase I surcharge was approved on that
basis. Again, assuming that tile Commission is correct that a 629 MW electric generation facility
will not provide electric generation service, but rather “distribution ancillary services,” the
Commission’s Order nonetheless violates R.C. 4928.15(B). R.C. 4928.15(B) does not aliow an
electric utility to charge for “distribution ancillary services™ unless it first files a distribution rate

case establishing the rate for such service. R.C, 4928.15(B) states:

“[N]o _electric utility shall supply the transmission service or ancillary service
component of noncompetitive retail electric service in this state on or after the
starting date of competitive retail electric service except pursuant to a schedule for
that service component that is consistent with the state policy specified in section
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4928.02 of the Revised Code and filed with the commission under section
4909.18.” (emphasis added)

R.C. 4928.15(B) requires a utility to make a filing pursuant to R.C. 4909.18 prior to

supplying ancillary services. R.C. 4909.18 states in part:

“Any public utility desiring to establish any rate, joint rate, toll, classification,
charge, or rental, or to modify, amend, change, increase, or reduce any existing
rate, joint rate, toll, classification, charge, or rental, or any regulation or practice
affecting the same, shall file a written application with the public utilities
commission. .. If it appears to the commission that the proposals in the application
may be unjust or unreasonable, the commission shall set the matter for hearing
and shall give notice of such hearing by sending written notice of the date set for
the hearing to the public utility and publishing notice of the hearing one time in a
newspaper of general circulation in each county in the service area affected by the
application. At such hearing, the burden of proof to show that the proposals in the

~ application are just and reasonable shall be upon the public utility. After such

- hearing, the commission  shall, where practicable, issue an appropriate order
within six months from the date the application was filed. ”

A filing made pursuant to R.C. 4909.18 is commonly known as a distribution rate case. AEP has
not filed a rate case under R.C. 4909.18 for the recovery of the costs of providing distribution
ancillary services and the Commission’s Order approves AEP’s recovery of the Phase I costs,
which according to the Commission is necessary to provide “distribution ancillary services,”
without the filing of a distribution rate case. .The Commission’s Order is in violation of R.C.

4928.15(B).
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Proposition Of Law No. 5

The Commission’s Order Requiring Utility Consumers To Pay For The Pre-Construction
Costs Of An Electric Generating Facility Is In Violation Of R.C. 4928.14 Which Requires
That Electric Distribution Utilities Shall Provide Their Customers A Market-Based
Standard Service Offer After The Expiration Of The Market Development Period.

R.C. 4928.14(A) requires that after the market development period an electric distribution
utility shall provide a “market-based standard service offer of all competitive retail electric

services.” R.C. 4928.14(A) states:

“After its market development period, an electric distribution utility in this state
shall provide consumers, on a comparable and nondiscriminatory basis within its
certified territory, a market-based standard service offer'” of all competitive retail
electric services necessary to maintain essential electric service to consumers...”
(Emphasis added)

The Commission’s Order approving a surcharge to recover the Phase I preconstruction
costs of the proposed IGCC which will be added to standard service offer rates violates R.C.

4928.14(A). The Commission approved AEP’s request for recovery of:

“certain IGCC costs in 2006 as a temporary generation rate surcharge on the
standard service rates... Those costs, which are projected to total approximately
$18 mullion, are the actual costs incurred through February 28, 2005 (Actual
Costs) as well as the costs projected to be incurred from March 2005 until the
Companies enter into the EPC contract which is currently estimated to occur in
June 2006 {Projected Costs). To begin recovering these Actual and Projected
Costs, the Companies propose that they be authorized to assess a generation rate
surcharge on_the standard service rate schedules authorized in the RSP order,
effective with the first billing cycle in January, 2006.” (Supp. 5-6). (Emphasis
added).

The Commission’s Order allows AEP to charge customers a market-based standard service offer

plus a generation rate surcharge to recover IGCC costs.

Y OAC 4901:1-35-03 defines a “standard service offer” as-a “market-based variable-rate firm generation service...”
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- The Commission attempts to justify this holding by claiming that the IGCC surcharge is
separate from the market based standard service offer and therefore does not violate R.C.

4928.14. The Commission states:

“We believe that the arguments that the AEP Companies' proposal violates
Section 4928.14, Revised Code, are not on point because they mischaracterize the
Companies’ application. The application is not proposing that the Commission
use cost-of-service ratemaking to establish pricing for the {standard service offer)
that Section 4928.14, Revised Code, requires at the end of the [market
development period]; the Companies' Application has no impact on the
determination of AEP's market-based [standard service offer]. The Commission
will establish AEP's [standard service offer] in accordance with the market-based
standard of Section 4928.14, Revised Code, independent from the cost recovery
mechanism that the Companies have proposed for the IGCC plant. The proposed
IGCC Recovery Factor and the IGCC Adjustment Factor are for the stated
purpose of recovery of the costs of the IGCC plant. The issue is where the
Commission's jurisdiction to grant cost recovery for the plant lies.” (Appx. 45).

In one breathe the Commission’s states that the intervenors mischaracterize AEP’s
Application as a request for an illegal market-based standard service offer that consists of a

market-based rate plus an IGCC adder, and in the next breath the Commission describes AEP’s

| request as not in violation of R.C. 4928.14(A) because it requires a market-based standard

service offer, plus an IGCC adder. The Commission denies and then admits the charge virtually

in the same breathe.

As an electric distribution utility, AEP is required to providé a market-bascd standard
service offer that is entirely mérket-based without added components to reflect the above-market
costs of the Phase I pre-construction costs of the IGCC. AEP cannot require ifs customers {0 pay
a surcharge in addition to the market-based standard service offer in order to recover the above-
market costs of the utility’s generating unit, per R.C. 4928.14. Whether the Commission
categorizes that charge as separate from the market-based standard service offer or a part of the

market-based standard service offer does not change the reality that AEP’s proposal requires its
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customers to pay a market-based standard service offer, plus the above market cost of the IGCC.
Unbundling the market-based standard service offer from the IGCC charge into separate

components does not transform an illegal charge into a legal charge.

- R.C. 4928.14 does not allow for a utility to charge its standard service offer customers for
the above market {or below market) cost of a new electric generating facility. AEP must provide
“a market-based” standard service offer, not a standard service offer consisting of a market-based

rate plus a separate surcharge that recovers the pre-construction costs of AEP’s proposed IGCC.
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CONCLUSION

The Commission’s Order approving a surcharge to recover the Phase I pre-construction
costs of a 629 MW IGCC power plant to be added to AEP’s distribution customers’ standard
service offer rates violates the sections of Senate Bili 3 that bar the Commission from regulating
electric generation services after the beginning date of electric competition. The Commission’s
characterization of these costs which are associated with the construction of a power plant as
needed to support “distribution ancillary services” rather than providing generation services is a
transparent attempt to validate an illegal surcharge and is not supported by any evidence in the
record. Even if this Court were to accept the fallacy that the proposéd power plant will be
constructed to éupport “distribution ancillary services” rather than‘ electric generation services,
the Commission’s Order approving the recovery of pre-construction costs prior to the start of
cdnstmction is nonetheless illegal because Ohio law prohibits the recovery of any public utility
property through rates, prior to the property being at least seventy-five percent complete.
Moreover, even assuming arguendo that these are distribution-relatéd costs, the only legitimate
forum to receive a rate increase to recov& these costs is a distribution rate case. Finﬁlly,_ the
Commission’s Order violates the statutory requirement that a distribution utility provide a
“market-based standard service offer” to customers that are not buying electric generation
services at market. The surcharge approved by the Commission will be added to its standard

service offer resulting in a standard service offer that is cost-based, not market-based.

Senate Bill 3 states that on the beginning date of retail electric competition, utilities “shall
be fully on [their] own in the competitive market.” (R.C. 4928.38). This means that if AEP
desires to build a new power plant it must engineer and design it with its own money and when

construction is finished and the plant is producing electricity earn a refurn on that investment
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through the sale of electric generation in the competitive market, like any other market

participant. This is true whether the new power plant is an IGCC, a conventional coal plant, a

natural gas plant, or a nuclear generating facility. Senate Bill 3 deregulated all electric power

generation. Senate Bill 3 did not carve out special treatment for IGCC power plants.

Appellant, OEG urges the Court to reverse the Commission’s April 10, 2006 and June 28,

2006 orders approving a surcharge on AEP’s distribution customers to recover the Phase I costs

of constructing an JGCC electric generating facility.
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NOTICE OF APPEAL OF APPELLANT OHIO ENERGY GROUP

Appellant, the Ohio Energy Group ("OEG™), a party of record in the above-
stvled proceedings, hereby gives notice of its appeal, pursuant to R.C. 4903.11 and
4903.13 and Supreme Court Rule of Practice 2, Section 3(B), to the Supreme Court
of Ohio and Appellee, from an Opinion and Order entered April 10, 2006 (Exhibit A)
and an Entry of Rehearing entered June 28, 2006 (Exhibit B) of Appellee, Public
Utility Commission of Ohio (“PUCO” or “Commission”) in PUCO Case No. 05-376-

EL-UNC.

‘Appellant was and is a party of record in PUCO Case No. 05-376-EL-UNC,
and timely filed its Application for Rehearing of the Appellee’s April 10, 2006
Opinion and Order in accordance with R.C. 4903.10. Appellant’s Application for
Rehearing was denied, with respect to the issues on appeal herein, by Entry of June

28, 2006.

The Appellant complains and alleges that the Appeilee’s April 10, 2006
Opiion and Order, and the Commission’s June 28, 2006 Entry on Rehearing in
PUCO Case No. §5-376-EL-UNC are unlawful, unjust and unreasonable in the

following respects, as set forth in Appellant’s Application for Rehearing.

A, Appellee’s decision 1s unreasonable and unlawful in that it concludes that
American Electric Power’s (“AEP”) proposed integrated gasification
combined cycle (“IGCC”) power plant will not provide competitive retail
electric services, within the meaning of R.C. 4928.03, but will exclusively
provide “distribution anciilary services.” There is no evidence in the record
to support Appellee’s conclusion that AEP’s Application is primarily “about
providing distribution ancillary services.” Appellee’s sua sponte conclusion
is incorrect in fact and is in violation of R.C. 4903.09 which states that “the
commission shall file, with the records of such cases, findings of fact and
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written opinions setting forth the reasons prompting the decision arrived at,
based upon said findings of fact.”

The proposed JGCC power plant will be constructed to provide retail electric
generation service, Retail electric generation ‘service is ‘“‘competitive”
pursuant to R.C. 4928.03. Competitive retail electric service is not subject to
Commission regulation pursuant to R.C. 4928.05. Appellee erred in ordering
ratepayers to pay for the design or construction of a facility that will provide
competitive retail electric service.

Appellee’s decision is unreasonable and unlawful in that it violates R.C.
4928.14. R.C. 4928.14 requires that electric distribution utilities shall provide
their customers 2 market-based standard service offer afler the expiration of
the market development period. The Commission’s decision provides for a
standard service offer that is not market-based in violation of R.C. 4928.14.
When the above market costs of the experimental IGCC power plant are
added to the market based standard offer, customer are forced to pay above
market costs,

Assuming arguendo that some or all of the 1GCC facility will provide
distribution ancillary services and is not a competitive retail electric service
within the meaning of R.C. 4928.03, Appellee’s decision is unreasonable and
unlawful because R.C. 4928.15(B) requires a utility to file a distribution rate
case under R.C. 4909.18 in order to recover the costs of the ancillary service
component of noncompetitive retail electric service. AEP has not filed a
distribution rate case to recover these costs.

Appellee’s decision violates R.C. 4909.15. Appellee’s decision authorizes
the recovery of Phase 1 costs of constructing the proposed IGCC power plant
prior to the start of construction of the facility. R.C. 4909.15 bars the
recovery of the cests of a facility unless the facility is “‘used ard useful in
rendering the public utility service for which rates are to be fixed and
determined.” The soonest Appellee can grant a utility rate recovery for the
construction costs of a public utility facility is when the facility is “at least
seventy-five percent complete” at which time Appellee has discretion to allow
recovery of a reasonable allowance for construction work in progress.

Appellee’s decision is unreasonable and unlawful because it allows AEP to
recover the above-market portion of IGCC generation service from customers
that will be receiving electric generation service from third-party Certified
Retail Electric Service (“CRES”) providers, which are transition costs, after
the expiration of the Market Development Period (“MDP™) on January 1,
2006. R.C. 4928.38 spectfically prohibits the recovery of transition costs by a
utility and requires utilities to be “fully on its own in the competitive market,”
after the expiration of the MDP.

Appellee’s decision is unreasonable and unlawful because it requires AEP’s
distribution customers to pay an unreasonably high price for AEP's provider
of last resort service (“POLR™). If AEP’s distribution customers are required
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to compensate AEP for POLR service then such compensation must be
reasonable. AEP’s POLR obligation only requires it to obtain generation
service for its distribution customers consistent with R.C. 4928.14, it does not
require AEP to construct a new 600 MW IGCC facility to ostensibly serve
AEP’s POLR function. If the IGCC power plant is used for POLR service,
then AEP can only be paid the market price for power. The Commission’s
Order forces consumers to pay an above-market price for the IGCC power.

Appellee’s decision is unreasonable and unlawful because it violates
Appellee’s Order in Case 04-169-EL-UNC. In that case Appellee held that
subject to limited exceptions (that do not apply here), AEP distribution rates
and charges that were in effect on December 31, 2005 will remain in effect
through 2008. Appellee’s decision raises distribution rates in violation of this
distribution rate freeze.

Appellee’s decision is unreasoneble and unlawful because it violates R.C.
4928.17. R.C. 4928.17 prohibits a utility from providing, “a noncompetitive
retail electric service and supplying a competitive retail electric service, or in
the businesses of supplying a noncompetitive retail electric service and
supplying-a product or service other than retail electric service™ unless the
utility implements and operates under a corporate separation plan that is
approved by the Appellee. Such a corporate separation plan has not been
implemented by AEP,

Appellee’s decision is unreasonable and unlawful because it requires AEP’s
distribution custemers to pay for the construction of an IGCC facility that the
record shows is significantly more expensive and more unreliable than other
generation technology options. :
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WHEREFORE, Appellant respectfully submits that the Appellee’s April 10, 2006

Opinion and Order, and the Appellee’s June 28, 2006 Entry on Rehearing in PUCO

Case No. 05-376-EL-UNC are unlawful, unjust, and unreasonable and should be

the errors complained of herein.

teversed. The case should be remanded to the Appellee with mstructions to correct

Respectfully submitted,
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO -

¢ In the Matter of the Application of -

! Colurbus Southern Power Company and

Ohlo Power Company for Authority to

: Construction and Operation of an Integrated

' Gasification Combined Cycle Electric

2

3

@

)
)
)
! Recover Costs Associated with the Ultimate ) Case No. 05-376-EL-UNC
)
}
)

1 Generation Fac1].|ty
The Commission finds:
(1)  OnMarch 18, 2005, Columbus Southern Power Company (CSP)

and Ohio Power Company (OP or Ohio Power) (jointly AEP-
Ohio or Companies) filed an application for authority to recover
costs associated with the construction and ultimate operation of
an integrated gasification combined cyde (IGCC) electric
generating facility to be built in Meigs County.

On April 10, 2006, the Commission issued an opinion and order
(Order) in this case in which it found that it has the authority to
establish a mechanism for recovering the costs related to the
construction and operation of an IGCC generating plant, where
that plant is needed to fulfill AEP-Ohio’s provider of last resort
(POLR) obligation. That Order further approved the Phase 1
cost recovery mechanism of AEP’s application.

On May 8, 2006, Industrial Energy Users-Ohio (IEU) filed an
application for rehearing. On May 10, 2006, applications for
rehearing were filed by FirstEnergy Solutions Corp. (Solutions),
Direct Energy Services (Direct), The Ohio Energy Group (OEG)
and the Qhio Consumers’ Counsel (OCC).

On May 9, 2006, AEP-Ohio filed a motion for an extension of
time to file a memorandum contra the applications for
rehearing. The purpose of the request, according to AEP-Ohio,
was to facilitate the filing of a single response to all the
applications for rehearing. AEP-Ohio specifically requested an
extension of time of two days that would result in the filing of
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the consolidated memorandum contra no later than May 22,
2006.

On May 10, 2006, AEP-Ohio filed a request for clarification of
the opinion and order in this case. IEU, Solutions, OCC, Ohio
Partners for Affordable Energy (OPAE), Direct and OEG filed

_responses or memoranduwm contra the request for clarification.

By entry issued May 10, 2006, AEP-Ohio’s motion for an
extension to file its memorandum contra the applications for
rehearing was granted. '

- On May 22, 2006, AEP-Ohio filed a memorandum contra the

motions for rehearing. On that same day, IEU filed a motion to
strike the memorandum contra filed by AEP-Ohio.

On June 6, 2006, the Commission found that the AEP-Ohio
request for clarification should be treated and considered as an
application for rehearing. In that Entry, the Commission
granted IEU’s, Solutions’, Direct’s, OEG’s, OCC’s and AEP-
Ohio’s applications for rehearing. The Commission stated that
sufficient reason had been set forth by the parties to warrant
further consideration of the matters specified in the applications
for rehearing.

Motion to strike

In its motion to strike, IEU acknowledged that AEP-Ohio was
granted a two-day extension of time to file a response to the
rehearing applications. However, IEU argues that, with the
extension, the memorandum contra was due no later than
Friday, May 19, 2006, as Rule 4901-1-35, Ohic Administrative
Code (O.A.C.), requires that the memorandum contra be filed
“within ten days after the filing of an application for rehearing.”
IEU states that Rule 4901-1-07, O.A.C.,! does not apply to
applications for rehearing and memorandum contra
applications for rehearing. By entry issued May 10, 2006, IEU
argues that AEP-Ohio was granted only “an extension of no

_ 1Rule 4901-1-07(A), O.A.C,, states: Unless otherwise provided by law or by the Commission:

time shall Tun until the end of the next day with is not a Satarday, Sunday, or Jegal holiday.

CoCoz3

(A) In computing any period of time prescribed or allowed by the commission, the date of the event from |
which the period of time begins to run shall not be included. The last day of the period so computed |
shall be included, unless it falls on a Saturday, Sunday, or legal holiday, in which case the period of
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more than two days” to file its memorandum contra. Therefore,
[EU contends the memorandum was filed out of time and
should be stricken.

AFP-Ohio states that its motion was clearly for an extension of
time to allow the Companies to file a single memorandum
confra by no later than May 22, 2006. AEP-Ohio argues that
Rule 4901-1-35, O.A.C., does not make reference to memoranda
contra an application for rehearing and, therefore, does not
apply to such memoranda. According to AEP-Ohio’s rationale
the two day extension would have made the memorandum
contra due on Saturday, May 20, 2006. Therefore, AEP-Ohio
reascens that Rule 4901-1-07, O.A.C., is applicable, and the
memorandum is due on the next business day, Monday,
May 22, 2006. :

The Commission agrees that the request for an extension of time
to file its memorandum was clearly for an extension until
Monday, May 22, 2006. We note that the introductory phrase in
Rule 4901-1-07, O.A.C,, provides that the application of time, as
set forth in each paragraph of the rule, is applicable “unless
otherwise provided by law or the commission...” Therefore,
the eniry granting AEP-Ohio's request for a 2 day extension
caused the memorandum to be due the next business day,
Monday, May 22, 2006. AEP-Ohio’s memorandum contra was
timely filed and IEU’s motion to strike should be denied.

Proprietary Information in the Record

OCC argues that the attorney examiners and the Commission
incorrectly allowed AEP-Ohio and GE/Bechtel to redact certain
information from documents ultimately introduced into
evidence. In OCC’s application for rehearing, OCC
acknowledges that GE/Bechtel redacted certain information
from documents introduced into evidence but contends that the
Commission failed to reduce the amount of information
redacted. OCC continues to argue that the pleadings of
GE/Bechtel and AEP-Ohio failed to include the requisite
specificity.  Therefore, OCC argues that the Commission
incorrectly shielded large amounts of information from public
scrutiny and requests that the Commission correct or modify its
decision on rehearing.

s
- _.._..._..‘l U
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AEP-Ohio responds that nearly one quarter of the Order
addressed the treatment of the proprietary information filed in
this case. AEP-Ohio acknowledges that Ohio’s policy favors
public access to information filed with state agencies. However,
the Companies argue that OCC’s position, that all information
should be made available to the public, will have a chilling
effect on technology companies that may wish o participate in
Ohio markets. AEP-Ohio posits that it is necessary that the
Commission carefully balance the competing interest between
public access to information and a vendor’s right to maintain
the confidentiality of commercially valuable trade secret
information. The Companies request that l‘he Commission deny
rehearing of this issue.

~ The Con‘unission notes that OCC is merely reiterating the same

arguments raised in its briefs. After consideration of the issues
raised, applicable law and the process implemented under the
circumstances, we continue to conclude that the redacted
information meets the exemption requirements of Section

149.43, Revised Code. Thus, OCC’s request for rehearing of this

issue is denied.

Request for Adzrirdstrative Notice

IEU requests that the Commission take administrative notice of
certain pages filed in AEP-Ohio’s long-term forecast report
(LTFR) docketed at Case No. 05-501-EL-FOR, In the Matfer of the
Long-Term Forecast Report of Ohio Power Company and Related
Matters and Case No. 05-502-EL-FOR, In the Matter of the Long-
Term Forecast Report of Columbus Southern Power Company and
Related Matters (jointly AEP-Ohio 2005 LTFR) filed on April 15,
2005. More specifically, IEU asks that the Commission take
administrative notice of two pages of specific questions from the
Special Topics section, including AEP-Ohio’s responses thereto.2
IEU argues that AEP-Ohio’s responses confirm IEU’s
representations that AEP-Ohio is subject to its regional
transmission organization’s (RTO) ancillary services. IEU states
that, during the course of the proceeding, IEU encouraged the
Commission to examine the role of the RTO and the RTO’s
requirements for reliability and how such ancillary service
obligations are met. ~ Further, IEU concludes that the

2 AEP-Ohio 2005 LTFR, Special Tapics, pp. 8- 9.
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Companies’ responses contradict the Commission’s finding that
the proposed IGCC facility will provide ancillary distribution
services. -

As [EU admits, AEP-Ohio’s responses to issues raised in its 2005
LTFR cases were public and available to the parties at the time
of the hearing. JEU had an opportunity to attempt to introduce
into the record AEP-Ohio’s responses in the 2005 LTFR before
the closing of the record. Therefore, the Commission finds that
it is improper to take administrative notice of the Companies’
responses in the AEP-Ohio 2005 LTFR, at this point in the

- proceeding.  Accordingly, IEU’s request for adminisirative

notice is denied.
Due Process

IEU claims that the Commission Staff's position in regard to
distribution functions and the POLR responsibility was first
offered in its reply brief and the Commission based its decision
on the position argued by Staff. Accordingly, IEU dlaims it had
no meaningful opportunity to cross-examine Staff or to rebut
Staff's position and was deprived of any opportunity to
determine what data, information or facts the Staff reviewed or
considered in support of its recommendation. IEU argues that
the Staff must offer its recommendations to the Commission in
the public evidentiary record by report or testimony pursuant to
Section 4901.16, Revised Code. Accordingly, IEU argues that it
was denied fundamental due process.

AEP-Ohio counters that IEU cross-examined Staff witnesses as
well as AEP-Ohio witnesses Baker and Walker. AEP-Ohic
states that Companies” witnesses Baker and Walker specifically
presented testimony that the proposed facility was necessary to
support AEP-Ohio’s distribution function. AEP-Ohio notes that
IEU’s counsel questioned Staff witnesses about the Companies’
POLR obligation. Therefore, AEP-Ohio states that IEU has no
due process claims to raise in this matter.

The Commission finds that IEU’s claim, that it was denied
fundamental due process, is without merit. Section 4901.16,

3 The svidentiary hearing commenced on August 8, 2005 and continued each business day through August

16, 2005.
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Revised Code, is not applicable in this case.t Staff sponsored
witnesses and cross-examined the witnesses of other parties. As
any other party to this case was permitted to do, Staff filed an
initial and reply brief. Staff's brief summarizes significant
aspects of the record that support Staff’s position. The purpose
of any brief is to persuade the Commission. However, as IEU
states, briefs are not evidence. While the Commission may be
persuaded by a party’s arguments presented on brief, the
Commission bases its decision on the record evidence.
Therefore, IEU’s request for rehearing is denied.

Corporate Separation

(20)  Direct, Solutions, and OCC argue that AEP-Ohio’s application
violates Section 4928.17, Revised Code, which requires that an
electric distribution utility (EDU) supply non-competitive retail
electric services and competitive retail electric services through
separate affiliates. OCC asserts that mere ownership of a
generation plant by an EDU is prohibited and further that the
Order conflicts with the Companies approved corporate
separation plan. Solutions concedes, on brief, that an EDU may
own a generation facility; however, Solutions pesits that the
EDU must offer its retail generation services through a separate
business entity. Direct and Solutions state that Section 4928.17,
Revised Code, does not include an exemption for “non-
competitive generation service” or generation that will be used
to serve POLR customers. Therefore, the applicants for
rehearing of this issue argue that any provision of generation
service must be offered through a separate affiliate, not ARP-
Ohio.

(21) The Commission believes the applicants for rehearing of this
issue continue to focus on the type of facility as opposed to the
purpose. The primary purpose for the proposed facility is to
provide distribution ancillary services and to meet POLR
obligations. The Commission agrees, as AEP-Ohio argues, that

T4

Section 4901.16, Revised Code, states:
Except in his report to the public utilities commission or when called on to testify in any court or
proceeding of the public utilities commission, no employee or agent referred to in section 4905.13 of the

- Revised Code shall divulge any information acquired by him in respect to the transaction, property, or

business of any public utility, while acting or claiming to act as such employee or agent. Whoever
violates this section shall be disqualified from acting as agent, or acting in any other capacity under the
appointment or employment of the commission.

0300y
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Section 4928.17, Revised Code, does not prohibit the Companies
from owning the proposed facility or providing services from
the facility to meet the Companies’ POLR obligations. The
Commission notes that in its memorandum contra the
Companies confirm that they “intend to use the power
generated to fulfill their POLR obligation.” The Commission is
not convinced by the rehearing applicants” arguments that the
purpose for the facility is irrelevant. The purpose for the
proposed facility is to permit CSP and Ohio Power to meet their
POLR obligation to customers within the Companies” respective
service territory. Therefore, the Commission  denies the
applicants’ requests for rehearing of the Order as to Section
4928.17, Revised Code. :

Section 4903.09, Revised Code

Direct, Solutions and IEU each argue that the Order violates
Section 4903.09, Revised Code. Section 4903.09, Revised Code,
states:;

In ali contested cases heard by the public utilities
commission, a complete record of all of the
proceedings shall be made, including a transcript
of all testimony and of all exhibits, and the
commission shalil file, with the records of such
cases, findings of fact and written opinions setting
forth the reasons prompting the decisions arrived
at, based upon said findings of fact.

Direct contends that the record does not contain any testimony
or evidence that the proposed IGCC facility is necessary to
support the Companies’ ancillary services. Further, Direct
states that the Order fails to present the Commission’s rationale
for its conclusion that “[t}he EDU is the POLR for consumers
who either fail to choose an altemative supplier or return from
another supplier.” Solutions argues that the Commission failed
to support its characterization of the application in the Order as
“providing the distribution ancillary services ... necessary to
support the distribution function” as required by Section
4903.09, Revised Code. Similarly, IEU argues that the Order
fails to set forth sufficient facts and law to authorize AEP-Ohio
to increase customer rates for pre-construction cost of the
proposed IGCC facility.

Q00048
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AEP-Ohio notes that the Ohio Supreme Court has held that
“where enough evidence and discussion in an order to enable
the PUCO's reasoning to be readily discerned, this Court has
found substantial compliance with R.C. 4903.09... MCI
Telecommunications Corp, v. Pub. Util. Comm’n (1988), 38 Ohio
5t.3d 266, 270, 527 N.E.2d 777. Further, AEP-Ohio notes that the
Court has stated that the purpose of Section 4903.09, Revised
Code, is to provide the Court with sufficient details to
determine, upon appeal, how the Commission reached its
decision. Migden-Ostrander v. Pub. Util. Comm'n (2004), 102
Ohio St.3d 451, 455, 812 N.E.2d 955. AEP-Ohio contends that
the Commission's reasoning is readily discernable and the
Order includes sufficient details to enable the Court to
determine how the Commission reached its decision, if the case
is appealed. AEP-Ohio reasons that the interveners object to the
decision and how the Commission came to the decision, not that
the interveners are unable to determine how the Commission
reached its decision.

The Commission notes that the Order includes six pages of
discussion of the Commission’s jurisdiction, including the views
of the parties, and the Commission’s interpretation of the law.
The Order includes three findings of fact and conclusions of law
that address the Commission’s authority over distribution

ancillary services, an EDU’s POLR obligation and the

Commission’s authority to establish rates and charges. See
findings 7-9 of the Order. Thus, we believe that our Order
complies with Section 4903.09, Revised Code, as explained in
MCI Telecommunications Corp.

Section 4928.14, Revised Code

Solutions argues, as it did on brief, that approval of the
application violates Section 4928.14, Revised Code. Solutions
opines that Section 4928.14, Revised Code, requires that POLR
services be based on market prices. Solutions argues that the

- Order approving AEP-Ohio’s application does not provide for

the POLR service to be based on market prices. The proposed
IGCC facility is, by definition, according to Solutions, a
generation facility. Solutions reasons that such fact is not
distinguishable based on the purpose for the fadlity - POLR
generation service. Solutions and Direct posit that the IGCC

090029
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Recovery Factor and the IGCC Adjustment Factor, as proposed
by the Companies and approved by the Commission, will not
constitute a market-based price.

OEG, likewise, postulates that the proposed IGCC facility, does
not meet the definition of distribution ancillary services as set
forth in Section 4928.01(A)}(1), Revised Code5 OEG reasons
that, although a small portion of the 623 MW generation facility
may be used to provide distribution ancillary services, the vast
majority of the facility will be engaged in the generation of
electric power which is a competitive service, as defined in
Section 4928.03, Revised Code.

Similarly, Solutions postulates that the Commission’s
conclusion, that the generation facility would provide ancillary
services necessary to support distribution reliability and, thus,
the EDU’s POLR obligations, is flawed. Solutions reasons that
the Order fails to recognize the distinction between distribution
ancillary services, which fall under the Commission’s
jurisdiction, and transmission ancillary services, which are
within the exclusive jurisdiction of the Federal Energy
Regulatory Commission. Further, Solutions argues that the
analysis is nrot supported by the physical structure of the
facility.  Solutions notes that the proposed facility will
interconnect with high voltage transmission lines as opposed to
distribution voltage of the distribution system. Solutions
reasons, therefore, that the generation facility will support
transmission-related ancillary services, not distribution ancillary
services.

The arguments raised by Solutions, Direct and OEG do not
persuade the Commission that their requests for rehearing on
this aspect of the Order should be granted. The Commission
believes that the Order thoroughly sets forth its rationale for
concluding that the proposed facility will support ancillary
distribution services, the Cormunission’s jurisdiction over
distribution services and the necessity to ensure the reliability of

QgC0<0

“ Ancillary service” means any function necessary to the provision of electric transmission or distribution
service to a retail customer and includes, but is not limited to, scheduling system control, and dispatch
services; reactive supply from generation resources and voltage control service; reactive supply from
lransmission resources service; regulation service; frequency response service; energy imbalance service;
load following back-up supply service; real-power loss replacement service; dynamic scheduling; system
black start capability; and network stability service. '
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the distribution system. See Order at pp. 17-18. Therefore, we
will not repeat our rationale here. Rehearing is denied.

Ratemaking Statutes

Direct argues that the Commission lacks the authority to
establish cost-based rates for retail generation service under
Chapters 4905 and 4909 of the Revised Code. Thus, Direct
asserts that the Commission unlawfully expanded its scope of
authority in this Order. Direct argues that even if Chapter 4909,
Revised Code, applied, the Phase I costs do not represent

construction work in progress, but pre-construction costs’

related to preliminary activities. Solutions and OCC argue that
the Order fails to comply with Section 4909.15, Revised Code,
which requires that a construction project be at least 75 percent
complete before a portion of the value of the project is included
in rates. OCC and Solutions insist that the Phase I costs are
subject to ratemaking statutes at Chapter 4909, Revised Code.

OCC argues that the approved Phase I surcharge is unlawful to
the extent that the Order does not comply with Section 4928.15,
Revised Code, and the application was not filed pursuant to
Section 4909.18, Revised Code. OCC further argues that the
Order is unreasonable as to the rates to be imposed on
residential customers, especially CSP residential customers, and

unlawful as it contradicts the Companies’ electric transition’

plan (ETP) order at Case Nos. 99-1729-EL-ETP and 99-1730-EL-
ETP, In the Matter of the Applications of Columbus Southern Power
Company and Ohio Power Company for Approval of Their Electric
Transition Plans and for Receipt of Tramsition Revenues, (Order
issued September 28, 2000) and the Companies’ rate
stabilization plan (RSP) at Case No. (4-169-EL-UNC, In the
Matter of the Application of Columbus Southern Power company and
Ohio Power Company for Approval of a Post-Market Development
Period Rate Stabilization Plan (Order issued January 26, 2005 and

Entry on Rehearing issued March 23, 2005). OCC argues the
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application is inconsistent with Ohio utility policy set forth in
Section 4928.02, Revised Code 6

AEP-Ohio responds that the protracted ratemaking rules and
procedural requirements set forth in Chapier 4909, Revised
Code, are not applicable to charges incurred to fulfill the
Companies’ POLR obligation. As discussed in the Order, AEP-
Ohio bases its arguments on the Court dedsion in Constellation
New Energy, Inc. Pub. Util. Comm. {2004), 104 Ohio St. 3d 530,
539, 2004-Ohio-6767, 820 N.E.2d 885 {Constellation).

The Commission agrees with AEP-Ohio that the ratemaking
statutes are not applicable in this proceeding. Further, as we
noted in the Order, the IGCC revenues collected through the

Phase I surcharge will be tracked and will offset additional

generation increases that the Companies would otherwise be
permitted to request pursuant to the RSP decisions.”
Accordingly, we find that our decision in this case is compatible
with our decision in AEP-Ohio’s RSP case.

As to OCC’s claims of the effect on residential customers, we
note that the Phase I charge is bypassable. While percentage of
income payment plan (PIPP) customers are not eligible to
receive service from a competitive retail electric service (CRES}
provider, the PIPP customer’s payment is determined by the
PIPP customer’s income. Accordingly, PIPP customers will not
be affected by the institution of Phase I cost recovery in the
short-term. The Comumission continues to be supportive of
electric retail competition in Ohio. It is imperative that Ohio’s
consumers are ensured that should they select a CRES provider,
and the CRES provider' defaults, those consumers will continue
to receive electric service. EDUs provide the customers in their
service area with such electric “insurance” as the POLR., The
Commission, by assuring that EDUs are complying with their
POLR obligations is supporting the principles of Section
4928.02, Revised Code, and the state’s energy policies. Thus, we
deny the applications for rehearing on these issues.

Section 4928.02, Revised Code, in relevant part, sets forth the State policy to:
Ensure the availability to.consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service.
Order at p. 20.

C0Coz2

-11-




. 05-376-EL-UNC

s Shs T s ST e AL L T AL

s

G1

(32)

Direct states that the Order is unlawful to the extent that the
Commission found that the EDU is the POLR for consumers
who fail to select a CRES provider. Direct argues that Section
4928.14, Revised Code, merely requires the EDU to provide a
market-based standard service offer and, at paragraph C,
requires that customers returning to the EDU’s service be
offered a market-based rate. In support of Direct’s “risk of
return” definition of POLR, Direct cites the Ohio Supreme
Court’s decision in Constellation New Energy, Inc. Pub. Ufil.
Comm. (2004), 104 Chio St. 3d 530, 539, 2004-Ohic-6767, 820
N.E2d 885 (Consteliation). Fooinote number five in
Constellation states: '

POLR costs are those costs incurred by [the EDU] for
risks associated with its legal obligation as the defauit
provider, or electricity provider, of last resort, for
customers who shop and then return to DP&L for
generation service.

The Commission notes that the above quoted footnote from
which Direct extracts its interpretation of the decision in
Constellation is part of the discussion of the rate stabilization
surcharge (RSS) in which the order states “the Commission does
find that the existence of POLR costs makes it reasonable to
apply the RSS to all customers.” (Emphasis added). The Court
found no error in the Commission decision upholding the
reasonableness and legality of the RSS mechanism. We believe
Section 4928.14, Revised Code, supports this interpretation.
Section 4928.14, Revised Code, states, in part:

An electric distribution utility in this state shall
provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a
market-based standard service ...

Based on the plain meaning of the language used in the statute,
the Commission believes that all customers, including those
customers that consciously elect to continue to receive electric
service from the EDU, in this case CSP or Ohio Power, are
entitled to the market-based standard service offer. However,
Direct’s interpretation of the POLR obligation is one-sided. The
Commission views the POLR obligation, as “insurance” for
customers returning to the EDU’s standard service offer and

U
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encouragement for all customers to participate in Ohio’s
competitive electric market. For these reasons, the Commission
denies Direct’s application for rehearing of this aspect of the
Order.

Solutions and OEG assert that approval of AEP-Ohio's
application grants AEP-Ohio a competitive advantage. OEG
argues that the Order does not comply with Section 4928.38,
Revised Code, which requires the utility to terminate receipt of
transition revenues and to be self-reliant in the competitive
market after the market development period. OEG contends
that AEP-Ohio’s distribution customers will be forced to pay
above-market prices for the proposed facility, which
discourages competition and creates undue market power for
AEP-Ohio. o

The Commission disagrees that the implementation of the Phase
I surcharge will harm competition. The Phase I surcharge is
bypassable and will likely induce some customers to shop for
electric service. The Commission is encouraged that some
customers will enter into new agreements for service from
CRES providers. Thus, we were not convinced by the
interveners’ arguments that approval of Phase I harms
competition on brief and the interveners’ have not presented
any reasons for the Commission to change its position on
rehearing. Thus, the request for rehearing is denied.

Issues for the next phase of this proceeding

OCC argues on rehearing that the Order approves Phase I cost
recovery for a facility that the Companies can sell at any time
pursuant to Section 4928.17, Revised Code. According to the
application, CSP and Ohio Power will jointly own the proposed
IGCC plant. As the Order indicated, additional hearings are
necessary to consider AEP-Ohio’s request for Phase II and III
cost recovery. The Commission finds that the transfer of any
portion of the ownership of the proposed fadility, to any entity
other than C5P and/or Ohio Power, is an issue that should be
addressed in the next phase of this proceeding. Accordingly,
OCC’s request for rehearing on this aspect of the Order is
denied, at this time.
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Direct asserts that the Order is unreasonable to the extent that it
fails to instruct AEP-Ohio to consider alternative means to meet
the Companies’ long-term POLR obligation. Direct requests
that the Companies be instructed to investigate and present,
before the next phase of this proceeding, information regarding
AEP-Ohio’s future need for base load generation, the timeline to
fulfill that need and an analysis of future estimated shopping
rates and the concurrent POLR obligation. AEP-Ohio already
must address, as a part of the next phase of this proceeding, the
Companies future need for base load generation, the timeline to
fulfill that need an analysis of future estimated shopping rates
and the concurrent POLR obligation. Such information is a

subset of the directives included in the Order in regards to how

the output of the proposed facility would benefit Chio
customers. Direct’s remaining requests are to wait until a
decision is made on the location of the FutureGen project, to
establish a stakeholders working group, and to consider
incentives for all industry competitors. We find that such
considerations are not directly relevant to consideration of AEP-
Ohio’s application; the requests for rehearing are denied.

Direct argues that the Order is unlawful as it fails to determine
whether approval of Phase I cost recovery jeopardizes funding
under the Energy Policy Act of 2005.8 We deny Direct’s request
for rehearing regarding this single aspect of the funding that is
potentially available for the IGCC facility. The Commission's
Order specifically directed AEP-Ohio to determine its eligibility
for funding from various sources, not just from the Energy
Policy Act of 2005. Therefore, we find it inappropriate to make
a determination on this single source of funding before AEP-
Ohio determines its eligibility for multiple sources of funding.

Request for Clarificalion

AEP-Ohio’s request for clarification specifically notes four areas
that require clarification. The first refers to the statement in the
April 10 opinion and order that additional hearings will be

8  The Energy Policy Act, Title IV, Subtitle A, Section 414 states:

The Secretary is avthorized to provide loan guarantees for a project to produce energy from a
plant using integrated gasification combined cycle technology of at least 400 megawatts in
capacity that produces power at competitive rates in deregulated energy generation markets
and that does not receive any subsidy (direct or indirect) from ratepayers.
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necessary, AEP-Ohio requests that any additional hearings be
conducted on an expedited basis and be limited to issues
delineated in the opinion and order. AEP-Ohio offers that
extensive discovery has already been collected, and thereby
only needs to be updated; and that AFP-Ohio’s contractual
rights with the plant’s contractors cannot be held indefinitely.
AEP-Ohio next requests clarification that it can collect any
monies spent subsequent to the conclusion of Phase I activities,
and up to the time the IGCC project is shut down, if the
outcome of the second round of hearings results in the
Companies not constructing the plant. This recovery would
include the costs associated with shutting down the project,
along with carrying charges. AEP-Ohio asserts that it is likely
that it will enter into a contract for a construction plan and
move forward with the project during the pendancy of this
proceeding. AEP-Ohio states that if recovery of these costs is
not assured, that construction postponement or termination of
the project must be considered due to regulatory uncertainties.
AEP-Ohio further requests that the Comumnission dlarify that it
will not revisit the decision that AEP-Ohio may recover its
reasonable costs through the three-phase recovery plan, if AEP-
Ohio goes forward with the construction. Finally, AEP-Ohio
requests clarification that any declaration of competitiveness in
regard to the provision of ancillary services from generating
plant would not impact regulatory authority and cost recovery
with this plant. '

In its opiniont and order, this Commission approved the Phase 1
cost recovery mechanism of AEP-Ohio’s application. The
Commission further found that it has the authority to establish a
charge related to the construction and operation of an IGCC
generating plant, as described in AEP-Ohio’s application, for
recovering the costs of fulfilling the POLR obligation. However,
the Commission also found that AEP-Ohio must “economically
justify its construction choices, its technology choices, its timing,
its financing structure, and the various other matters that have
been left open...” and listed certain issues that needed to be
addressed in the next phase of the proceeding. The
Commission clearly reserved the right to consider and
determine the feasibility and prudency of this project based on a
record that included the details of the proposal. Future
recovery of sunk costs based on termination of the project will
depend on the reasons for the termination and cannot be
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decided at this time. AEP-Ohio’s first three requests for
clarification require determinations beyond the Phase I cost
recovery. The Commission remains supportive of an IGCC
plant being built in Meigs County, Ohio for POLR purposes, but
we believe the best method to expedite and advance the project
is for AEP-Ohio to file the details of its proposal as to budgets,
designs, feasibility studies and financing options. The first three
requests for clarification should be denied. In regard to the
fourth request for clarification, the Commission reiterates that
although Section 4928.04(A}, Revised Code, contemplates that
the Commission may consider, at some time, relinquishing its
regulatory obligations as to ancillary service, we believe the
POLR responsibility cannot be left unregulated, as it must be
available if the market option fails. Therefore, the fourth
request for clarification should be denied, as this Commission
cannot take any further action on this matter at this time.

Summary and Conclusions

The. Commission notes that AEP-Ohio’s tariff for collection of
Phase I charges is being approved today. All Phase I costs will
be the subject of subsequent audit(s) to determine whether such
expenditures were reasonably incurred to construct the
proposed IGCC facility in Ohio. AEP-Ohio’s request for
clarification does raise the issue of the status of the Phase I
charges that are collected. Although we continue to find that
AEP-Ohio should be permitted to recover the reasonable costs
of further developing and detailing the project proposal, the
Commission believes that there may be elements of the design
and engineering that may be transferable to .other projects.
Therefore, we find that if AEP-Ohio has not commenced a
continuous course of construcon of the proposed facility
within five years of the date of issuance of this entry on
rehearing, all Phase I charges collected for expenditures
associated with items that may be utilized in projects at other
sites, must be refunded to Ohio ratepayers with interest.

It is, therefore,
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ORDERED, That if AEP-Ohio has not commenced a continuous course of
construction of the proposed facility within five years of the date of issuance of this entry
on rehearing, all Phase I charges collected for expenditures associated with items that may

be utilized in projects at other sites, must be refunded to Chio ratepayers with interest. It

is, further,

ORDERED, That all requests for rehearing and AEP-Ohio’s motion for clarification
are denied. Itis, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

THE PUB ITIES ION OF OHIO

-

~"" Alan R. Schriber, Chairman

Ronda Hartm kgtgus Judith A. Jones

Valerie Donald L. Mason

SDL/GNS:ct

Entered in the Journal
JUN 28 006

. Rencé] Jenkins

. Secretary
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OPINION AND ORDER

The Public Utilities Commission of Ohio (Cormmission), having considered the
testimony and all other evidence presented in this matter and relevant provisions of the
Revised Code, hereby issues its Opinion and Order.
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OPINION

Historv of the Proceeding

On March 18, 2005, Columbus Southern Power Company (CSP) and Ohio Power
Company (Ohioc Power) {collectively AEP, AEP Companies or Companies) filed an
application with the Commission for approval of a mechanism to recover the costs
associated with the construction and operation of an integrated gasification combined
cycle (IGCC) electric generation facility in Ohio. The Companies request approval of its
proposed cost recovery mechanism to provide for the design, construction and operation
of a 629! [net] megawatt (MW) electric generation facility in Meigs County, Ohio. The
AEP Companies have concluded that the facility is necessary to allow the Companies to
provide a firm supply of generation service to the Companies’ Ohio customers, The
Companies contend that they must be ready and able to provide firm, generation service
to customers who have not selected a competitive retail electric service {(CRES) provider
and any customer who returns to the AEP Companies’ service as a result of the CRES
provider’s default or at the customer’s election. The Companies contend that the
proposed IGCC facility will allow the companies to help meet their respective obligations

as the provider of last resort (POLR). -The Companies are proposing to recover the costs of |

the IGCC facility in three phases to continue throughout the commercial life of the facility.
Further details of the Companies’ proposal are provided below.

COn April 12, 2005, a conference was held to develop the procedural schedule for
this case. The procedural schedule was published by entry issued April 19, 2005. The
procedural schedule was established as follows: the Companies’ testimony was due by
May 5, 2005; a technical conference was scheduled for May 16, 2005; motions to intervene
were due by July 1, 2005; intervenor testimony was due to be filed by July 13, 2005; all
discovery requests were to be submitted by the parties by no later than July 25, 2005; staff
testimony was due by July 25, 2005; the Companies supplemental testimony was due by
August 1, 2005; and the evidentiary hearing was scheduled to begin on August 8, 2005,

Motions to intervene were timely filed by Industrial Energy Users-Ohio (IEU); Ohio
Energy Group (OEG); FirstEnergy Solutions Corporation (FirstSolutions); Ohio
Consumers” Counsel (OCC); Calpine Corporation (Calpine); Global Energy and Lima
Energy Company (jointly Lima Energy); International Brotherhood of Electrical Workers
Local #970, Ironworkers Local #787; the United Association of Journeymen and
Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada
Local #168, Parkersburg-Marion Building and Construction Trades Council AFL-CIQ,
(collectively the Unions); Direct Energy Services, LLC (Direct Energy); Baard Generation,
LLC (Baard); Ohio Partners for Affordable Energy (OPAE); Constellation Generation

1 Subsequent to the filing of the initial application, the Companies revised the facility output from 600
MW to 629 MW. See Company Ex. 5-B at 4.
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Group, LLC, Constellation Energy Commodities Group, Inc., and Constellation
NewEnergy Inc. (jointly Constellation); and Green Mountain Energy Company (Green
Mountain). All of the requests for intervention were granted. American Municipal
Power-Ohio, Inc. (AMP-Ohio) filed a late request for intervention. Nonetheless, AMP-

Ohio’s request was granted. Pursuant to entry issued August 1, 2005, General Electric

Company, GE Energy (USA), LLC, Bechtel Corporation, and Bechtel Power Corporation
(jointly GE/Bechtel) were granted limited intervention in this matter for the purpose of
protecting their interest in certain confidential and proprietary documents exchanged as a
part of the discovery process.

- On May 5, 2005, the AEP Companies filed testimony in support of the application.
The AEP Companies filed the direct testimony of Kevin E. Walker {Company Ex. 1), J.
Craig Baker (Companies Ex. 2}, Bruce H. Braine (Companies Ex. 3), Michael J. Mudd
(Companies Ex. 4), William M. Jasper (Companies Ex. 5), Philip ]J. Nelson (Companies Ex.
6), David M. Roush (Companies Ex. 7), and Stephen T. Haynes (Companies Ex. 8).

Pursuant to the procedural schedule, intervenor testimony was filed on July 15,
2005. OCC filed the direct testimony of Donald C. Lechnar (OCC Ex. 1) and Michael
Haugh (OCC Exs. 2 and 2-A). Baard filed the direct testimony of John Baardson (Baard Ex.
1). Direct Energy filed the direct testimony of Mark R. Frye (Direct Energy Ex. 1). IEU
filed the direct testimony of J. Bertram Solomon (IEU Ex. 24). Calpine filed the direct
testimony of William J. Taylor, III (Calpine Ex. 1). OEG filed the direct testimony of Kevin
C. Higgins (OEG Ex. 10 and OEG 10A). Staff filed, on July 25, 2005, the direct testimony of
Kim Wissman (Staff Ex. 1}, Klaus Lambeck (Staff Ex. 2), and Richard Cahaan (Staff Ex. 3).

By entry issued May 26, 2005, as supplemented by entry issued June 30, 2005, local
public hearings were scheduled in C5P’s and Ohio Power’s service areas. Public hearings

were held in Hilliard, Canton, and Pomeroy, Ohio. The AEP Companies published notice

of the hearings and filed proof of publication (Companies Ex. 16). At the public hearing
held in Hilliard on August 1, 2005, five wiinesses offered testimony: two wimesses
testified in opposition to the application, two witnesses testified in favor of the facility, and
one witness made comments. A local public hearing was held on August 3, 2005 in

Canton, Ohio. At the Canton hearing, three witnesses offered testimony: two persons |

who are opposed to the application and one person who is in favor of the project.

On August 4, 2005, a local public hearing was held in Pomeroy, Ohio, the same
county as the proposed location for the IGCC facility. At the Pomeroy hearing there were
over 100 people in attendance of which 30 offered testimony. Twenty-six witnesses
testified in favor of the project and four witnesses raised environmental and safety
concerns about the project. The witnesses offering testimony in support of the proposed
facility included Senator Joyce Padgett and Representative Jimmy Stewart. Senator
Padgett endorsed the construction and operation of the proposed facility for its beneficial
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effect on the county, the State of Ohio, and the families and businesses in Meigs County

and the surrounding areas. Senator Padgett also noted that the facility will support the’

Ohio coal industry and clean coal technology. Representative Stewart’s testimony focused
on the overall benefits of IGCC technology and the environmental advantages of IGCC. A
statement by Representative Jennifer Garrison endorsing the construction of the IGCC
facility was also offered into the record. Also offering testimony at the Pomeroy local
hearing were numerous representatives and members of the skilled trades and labor
unions in the area. The Unions strongly endorse this project for the 1,250-2,000
construction jobs and 125 permanent jobs that it will bring to the county and the benefit to
the local economy. ‘

The evidentiary hearing commenced on August 8, 2005 and continued each
business day through August 16, 2005. At the conclusion of the hearing, the Companies
and certain other parties to this proceeding had not reached a resolution regarding the
recalling of witnesses (Tr. VII at 93}. To that end, on September 6, 2005, OCC, IEU-Ohio
and the Companies docketed late-filed exhibits in lieu of calling or recalling additional
witnesses (Late filed OCC/IEU Exs. 1-2, 4-11, 14-15, 18-26, 28, 29, 31-38, 41 and 44-45). By
entry issued September 7, 2005, all parties were directed that, unless the Commission
received a motion in opposition to the late-filed exhibits, the exhibits would be admitted
into the record. No party filed a motion in opposition to the late-filed exhibits. Initial
briefs were filed by the parties on September 20, 2005. Reply briefs were filed by the
parties no later than October 11, 2005.

On December 27, 2005, Direct Energy filed a request that the Commission take
administrative notice of certain press releases by the AEP Companies. The press releases
cited were those issued by the AEP Companies on December 15 and December 20, 2005
and the newspaper article carried by a Cincinnati newspaper, The Enguirer. The press

releases and article discuss American Electric Power's earnings, 2006 projected earnings

and the purchase of a natural gas generation facility. Direct Energy contends that the
representations made in the article and press releases support the claims of Direct Energy

- and the other interveners as to the need for the proposed IGCC facility and the risk to

Ohio's ratepayers.

On January 6, 2006, the Companies filed 2 memorandum contra the request for
administrative notice. The AEP Companies ask that the Commission recognize that the
nature of the activities noted in the press releases and article were known at the time of the
hearing and referenced in the record {Tr. V at 204, 206). The Companies also note that the
record in this case has been closed for almost four months.

The Commission agrees that it is improper to take administrative notice of the press
releases and newspaper article at this time; the AEP Companies’ earnings and the
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purchase of a generating facility are issues that could have been addressed during the
hearing. Accordingly, Direct Energy’s request for administrative notice is denied.

Proprietary Information in this Proceeding

On July 14, 2005, OCC filed a motion to compel discovery and to permit the
supplementation of OCC testimony. OCC claimed that the AEP Companies had not fully
responded to OCC’s request for the production of documents, pending the execution of a
protective agreement. The Companies filed a memorandum contra OCC’s motion. The
Companies represented that OCC was given the opportunity to view any documents
requested at the Companies’ offices. On July 19, 2005, the Attorney Examiners held an off-
the-record conference between OCC and the Companies to discuss the discovery dispute.
At the end of the conference, the Attorney Examiners concluded that there were three
classes of documents at issue in this discovery dispute: (a) documents which the AEP
Companies claimed were confidential; (b) documenis that contained or reflected
information from GE/Bechtel;? and (c) critical energy infrastructure information (CEII), as
determined by the Companies. As OCC and the Companies were informed at the
conference, and as confirmed by entry issued July 21, 2005, the AEP Companies were
ordered to provide, pursuant to the protective agreement attached to OCC’s motion to
compel, the documents the Companies claimed to be confidential, the GE/Bechtel
documents and the CEIl documents identified as responsive to OCC’s requests for
production of documents. Further, as to the CEIl, OCC was directed to review the CEHl
documents at the Companies” offices to determine which documents were needed by OCC
to prepare for the hearing.

On July 22, 2005, GE/Bechtel filed a motion to intervene in this case for the limited !
purpose of protecting certain confidential information. GE/Bechtel also filed an |
interlocutory appeal of the July 21, 2005 entry and a motion for protective order on July 26,
2005. On August 1, 2005, OCC filed a memorandum contra GE/Bechtel’s motion for
protective order and interlocutory appeal.

By entry issued August 1, 2005, the Attorney Examiners granted GE/Bechtel's
motion to intervene. By the same entry, the Attorney Examiners granted GE/Bechtel’s
request for protective order by issuing a protective order that would protect the
documents at issue unless and until OCC and GE/Bechtel executed a negotiated !
protective agreement, Further, to allow the case to continue in accordance with the :
schedule established, OCC and GE/Bechtel were directed to develop a proposal on the
introduction of exhibits and the redaction of confidential and/or proprietary information.

OCC and GE/Bechtel were informed that if they could not agree on the proprietary nature | -

2 GE/Bechtel is a third-party vendor with whom the Companies have contracted to provide certain
engineering, procurement and construction services in relation to the proposed IGCC facility.
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of information in the documents, the Attorney Examiners would conduct an in-camera
review to determine the nature of the documents at issue.

On August 8, 2005, GE/Bechtel and the Companies each filed motions to maintain
the confidentiality of their respective confidential decuments and the testimony drawn
therefrom. OCC subsequently filed a memorandum contra the motions of GE/Bechtel and
AEP. During the hearing, on August 9, 2005, after an in-camera review of certain
documents, the Attorney Examiners ruled that certain information provided to OCC by

GE/Bechtel and AEP, and to other intervenors pursuant to a protective agreement, |

contained trade secrets and/or confidential or proprietary information that should be
protected from public disclosure (Tr. II at 78-80). To avoid the delay of the hearing, the
proceedings were periodically closed to facilitate the cross-examination of witnesses in
regard to confidential matters. At the conclusion of the hearing, the Companies and
(E/Bechtel were directed to review the confidential documents introduced into evidence
in the case and fo redact confidential and/or proprietary information and file the redacted
documents in the public record. The redacted documents were then filed in the docket by
the AEP Companies on August 30, 2005 and by GE/Bechtel on September 1, 2005.

In its initial brief, OCC argues that vast amounts of the record in this case have been
sealed from public scrutiny in violation of Section 149.43, Revised Code, and Rule 4901-1-
24(D), Ohio Administrative Code (O.A.C.). OCC notes that in Case No. 93-487-TP-ALT, In
the Matter of the Application of The Ohio Bell Telephone Company for Approval of an Alternative
Form of Regulation, entry issued November 25, 2003, the Commission acknowledged that:

All proceedings at the Commission and all documents and
records in its possession are public records, except as provided in
Ohic’s public records law (Section 149.43, Revised Code) and as
consistent with the purposes of Title 49 of the Revised Code.
Ohio public records law is intended to be liberally construed to
“ensure that governmental records be open and made available to
the public and . . . are subject only to a few very limited and
narrow exceptions.” State ex rel. Williams v.” Cleveland (1992), 64
Ohio 5t.3d 544, 549; State ex rel. The Plain Dealer v. Ohio Dept. of
Ins. (1997, 80 Ohio St.3d 513, 518. -

OCC argues that the Companies and GE/Bechtel have been permitted the
“wholesale” removal of documents from the public record. OCC argues that the AEP
Companies” and GE/Bechtel’s motions filed August 8, 2005 fail to specifically state the
contents of each document that each company seeks to protect from public disclosure.
OCC asserts that the AEP Companies and GE/Bechtel failed to meet their burden under
Ohio law. Therefore, OCC concludes that the Attorney Examiners’ ruling granting the
Companies’ and GE/Bechtel’s requests for confidential treatment was in error and should
be reversed (OCC Brief at 43-46).
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AEP Companies argue that CCC’s request to place in the public record the limited
amount of confidential information protected under seal in this case overlooks the need to
protect the proprietary and confidential information of third-party vendors against the
public poli¢y that favors public access to information presented to a public agency
{Companies Reply Brief at 41-43). The Companies emphasize that the proposed power
plant design relies on proprietary IGCC technology that GE/Bechtel, Battelle and Sargent
& Lundy? seek to protect fo retain the commercial value of their investments (/4. at 41).

The AEP Companies contend that, at the direction of the presiding Attorney
Examiners, they, in consultation with Sargent & Lundy, Battelle and GE/Bechtel, reviewed
all the exhibits and testimony included in the confidential portion of the record to reduce
the amount of information under seal (Id. at 42). The Companies emphasize that releasing
such information into the public record, as OCC requests, will have a chilling effect on the
deployment of new technologies in Ohic. The Companies assert that significant effort has
been expended to protect the confidential nature of certain information in the record and
to minimize the confidential portion of the record. The Companies maintain that it is
crucial that the Commission carefully balance the release of confidential, proprietary
information owned by third-party vendors with the public record requirements for state
agencies. For these reasons, the Companies ask that the Commission reject OCC’s request
to place the limited amount of protected information in the public record.

GE/Bechtel also opposes OCC’s request. GE/Bechtel argues that OCC’s request
misrepresents the facts, is procedurally defectivée and ignores the exceptions to Ohio’s
public records law. GE/Bechtel also notes that OCC has mischaracterized the process
implemented by the Attorney Examiners and failed to mention that an in-camera
examination of the documents was conducted, and that GE/Bechtel, at the direction of the
Attorney Examiners, examined the exhibits and the transcripts filed under seal and

redacted any GE/Bechtel proprietary information from the documents and filed the

redacted copies in the public record (GE/Bechtel Reply Brief at 3-4).4

GE/Bechtel further argues that OCC’s request to place all documents and exhibits
in the public record is untimely. According to GE/Bechtel, OCC’s recourse was an

interlocutory appeal of the Attorney Examiners’” August 9 ruling in accordance with Rule !

4901-1-15, O.A.C. GE/Bechtel states that, pursuant to Rule 4901-1-15, O.A.C., OCC had
only five days after the August 9, 2005 ruling to file an appeal. GE/Bechtel reasons that

3 Battelle and Sargent & Lundy performed various analyses for the AEP Companies in regards to the
proposed IGCC facility.
4 Furthermore, GE/Bechtel states that after the close of the hearing, the QCC identified an additional 45

exhibits that it demanded to be filed in the public record as late-filed exhibits. GE/Bechtel examined :

those exhibits and, consistent with the Attorney Examiners ruling, redacted confidential and proprietary
information from copies of those exhibits. GE/Bechtel provided those redacted copies to both QCC and

IEU-Ohio on September 1, 2005, OCC and IEU-Chio subsequently filed those redacted copies as exhibits

in the public record, and unredacted copies under seal, on September 6, 2005.
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paragraph (A) of Rule 4901-1-15, O.A.C., is not applicable. GE/Bechtel argues that Rule
4901-1-15(A), O.A.C., applies, under the circumstances presented in this matter, when any
party’s motion for a protective order is denied. The motions of the AEP Companies and
GE/Bechtel for protective orders were granted. GE/Bechtel acknowledges that pursuant
to Rule 4901-1-15(B), O.A.C., OCC could seek to appeal the August 9, 2005 Attorney
Examiners’ ruling by requesting that the issue be certified to the Commission. GE/Bechtel
notes OCC has not made any such request to certify the record. GE/Bechtel argues that,
pursuant to Rule 4901-1-15(C), O.A.C., if OCC wished to take an interlocutory appeal, it
was required to file an interlocutory appeal of the Attorney Examiners’ August 9, 2005
ruling within five days5 Thus, GE/Bechtel reasons that OCC’s request that the
confidential information in this case become part of the public record is procedurally
defective and should be denied.

Finally, GE/Bechtel posits that, contrary to OCC's claims, GE/Bechtel’s July 26,
2005 and August 8, 2005 motions included the affidavits of GE/Bechtel representatives
that: (1) detailed the nature and the kinds of information contained in the documents; (2)
stated that GE/Bechtel protects the information-at issue from disclosure, even internally;
(3) noted that the information was provided' to the AEP Companies pursuant to a
protective agreement; (4} listed the protections undertaken by GE/Bechtel to prevent the '
disclosure of the information at issue; {(5) discussed the value of the information to
GE/Bechtel; and (6) stated the potential harm to GE/Bechtel if the information was known
to the public. Thus, GE/Bechtel believes it presented sufficient information to justify its
request to treat the information as proprietary trade secrets under Ohio law.

With respect to GE/Bechtel’s procedural arguments, Rule 4901-1-15, Q.A.C., does
not require a party to file an interlocutory appeal to an attorney examiner’s ruling.

require that one be filed. Further, paragraph (B) of the rule permits the filing of
interlocutory appeals to certain rulings only if certified by the attorney examiner first.
Accordingly, we find that Rule 4901-1-15, O.A.C., does not preclude OCC from raising the
issue on brief. Lastly, we also note that the AEP Companies and GE/Bechtel were not
requested to determine what information submitted under seal at the hearing would
remain under seal until after the hearing had concluded. Accordmgly, we find no merit to
the procedural arguments made by GE/Bechtel.

With respect to the substantive issue, we find that the record in this case supports
the Attorney Examiners’ ruling that the documents filed under seal included proprietary
trade secret information. First, the Commission notes that, pursuant to Section 4901.12,

5 Rule 4901-1-15(C), O.A.C., provides in part:
Any party wishing to take an interlocutory appeal from any ruling must file an
application for review with the commission within five days after the ruling is
issued.
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Revised Code, except as provided in Section 149.43, Revised Code, and as consistent with
the purposes of Title 49 of the Revised Code, all proceedings of the Commission and all
documents and records in its possession are public records. Section 149.43(A), Rev1sed
Code provides that:

“Public record” means records kept by any public office ... “Public
record” does not mean any of the following:

{v) Records the release of which is prohibited by state
or federal law.

The Commussion recognizes that Ohio’s public records law is intended “to be
liberally construed to ensure that governmental records be open and made available to the
public and that public records are subject only to a few very limited and narrow
exceptions.” State ex. rel Williams at 549. However, one of the exceptions is for trade
secrets. See Sections 1333.62 and 1333.63, Revised Code. Section 1333.61(D), Revised
Code, defines trade secref as:

" Information, including the whole or any portion or phase of any
scientific or technical information, design, process, procedure,
formula, pattern, compilation, program, device, method,
technique, or improvement, or any business information or plans,
financial information, or listing of names, addresses, or telephone
numbers, that satisfies both of the following;:

(1) It derives independent economic value, actual or
potential, from not being generally known to, and not
being readily ascertainable by proper means by other
persons who can obtain economic value from its
disclosure or use.

{2) Itis the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.®

& We recognize that the Ohio Supreme Court has adopted several factors to determine whether a trade
secret claim meets the statutory definition in Section 1333.61(D), Revised Code. See State ex. rel The Plain
Dealer v. Ohio Dept. of Ins., at 524-525, citing Pyromatics, Inc. v. Petruziello (1983), 7 Ohio App.3d 131
Pyromatics states the factors are: (a) the extent to which the information is known outside the business;
(b) the extent to which it is known to those inside the business, i.e., by the employees; (c) the precautions ;
taken by the holder of the “trade secret” to guard against the secrecy of the information; (d) the savings !
effected and the value to the holder in having the information as against competitors; (e) the amount of !
effort or money expended in obtaining and developing the information; (f) the amount of time and
expense it would take for others to acquire and duplicate the information.
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The Commission finds that the Attorney Examiner’s ruling and the confidential
record developed in this case are consistent with Ohio public records law and Title 49. We
note that in an effort to avoid further delay of the hearing and allow OCC an opportunity
to cross-examine the Companies’ witnesses, portions of the hearing were closed to any
party that did not have a protective agreement, and subsequently the AEP Companies and
GE/Bechtel were directed to review and redact the documents introduced into evidence
that contained proprietary, trade secret information. Thus, the Commission concludes
that the August 9, 2005 ruling is reasonable, in light of the fact that the hearing was in
progress and the subsequent directive to the AEP Companies and GE/Bechtel to reduce
the amount of proprietary information in the record. Accordingly, OCC’s request to
overturn the Attorney Examiners’ August 9, 2005 ruling is denied. 'Furthermore, the
documents filed under seal in this proceeding should remain under seal for 18 months
after the issue date of this order.

Companies” Application

On March 18, 2005, Ohio Power and CSP filed an application for authority to
recover costs associated with the construction and operation of an IGCC generating facility
{(Application). The Companies intend to use the output from this generating station to
serve their POLR customers.

The Application proposes that all reasonably incurred costs related to the IGCC
facility be recovered in three phases (App. at 5; Tr. I at 200). The first phase will recover
preconstruction costs, such as engineering and scoping study. First phase cost recovery
will be through a 12-month bypassable generation surcharge, set to commence in January
2006 (App- at 5-8). The surcharge would be applied to the Companies’ standard service
rate schedules approved in their rate stabilization plan proceeding (RSP) (In the Matter of

the Application of Columbus Southern Power Company and Ohio Power Company for Approval of

# Post Market Development Period Rate Stabilization Plan, Case No. 04-169-EL-UNC, Opinion
and Order [January 26, 2005]) (RSP Order). The surcharge is intended to recover the
Companies” preconstruction costs; that is, costs incurred prior to the Companies entering
into an engineering, procurement and construction (EPC) contract estimated to be $23.7
million (Companies Ex. 5B, WM] Ex. 4). The net of the over- and undetrecovered revenues
during Phase I will be subtracted from or added to the Construction Work in Process
(CWIP) accounts for the IGCC facility which will be used in determining the IGCC

Recovery Factor during Phase III (App. at 4, 5.

Phase II of the cost recovery mechanism also.provides.a bypassable temporary

generation rate surcharge. Under the Companies’ proposal, this surcharge would begin |
with the first billing cycle in 2007. The level of the surcharge would change each year, |
until the surcharge terminates after the last billing before the IGCC plant goes into |
commercial operation, which is currently estimated to occur in mid-2010 (Companies Ex. 2 |

at 5). Phase Il costs are the carrying costs on the cumulative investment in the generating
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facility (App. at 8). The carrying costs will include carrying costs deferred after the EPC
contract is executed, which is expected to be in approximately July 2006, until the Phase II
surcharges begin. As with the Phase I surcharges, the Phase II generation rate surcharges
will be applied to the Commission-approved standard service rate schedules.

Phase III covers the operating life of the IGCC facility. Phase 11l costs are the actual
capital costs, carrying costs and operating costs of the plant, all of which the Companies
propose will be recovered through surcharges known as the IGCC Recovery Factor and
IGCC Adjustment Factor. These surcharges will be included in the Companies’
distribution rates once the plant is placed in commercial operation (App. at 10-11). The
IGCC Recovery Factor will be based on a return of and a return on the investment in the
IGCC facility as well as operating expenses, including fuel and consumables (Tr. I at 242).
Under the Companies” proposal, the Commission would consider and approve the IGCC
Recovery Factor after a hearing and the Companies’ showing that it is reasonable. The
IGCC Recovery Factor will be subject to future adjustment throughout Phase III for
relevant changes, such as investment level, customer load, appropriate rate of return, life
expectancy of the IGCC facility and operating expenses {Companies’ Ex. 2, at 9).

The IGCC Recovery Factor would be adjusted annually to reflect changes in the
costs of fuel and consumables since the time it was last set, as well as any prior over- or
underrecovery of actual fuel costs, including purchased power and consumables. Once an
IGCC Recovery Factor is determined, it would be compared to the then-current
Commission-approved standard service offer. Based on that comparison an IGCC
Adjustment Factor would bé calculated to reflect the revenue difference between the
Recovery Factor and the then-current Commission-approved standard service offer (I1d.).
The IGCC Adjustment Factor will be either a charge (if there is a revenue deficiency) or
credit (if there is a revenue surplus} to the Companies” Commission-approved distribution
rate schedules. The IGCC Adjustment Factor would be revised throughout Phase II] as the
Commission approves changes to the Companies” standard service offer and to the IGCC
Recovery Factor (Id. at 11, 12).

Jurisdiction Issues

The Companies argue that when enacting Senate Bill 3 (SB 3}, the General Assembly
contemplated that, even at the end of the five-year Market Development Period (MDP),
not all customers will have switched to a competitive retail electric service (“CRES”)
provider for generation service. To provide a safety net for those customers, the General |
- Assembly imposed the POLR generation service obligation on electric distribution utilities:

After its market development period, an electric distribution

utility in this state shall provide consumers...a market-based
standard service offer of all competitive retail electric services
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necessary io maintain essential electric service to consurmers,
including a firm supply of electric generation service. (Section
4928.14(A), Revised Code).

The General Assembly also provided a safety net for those customers who did
switch to a CRES provider that subsequently failed to supply generation service to those

customers. Those customers would default back to their electric distribution utility (EDUY

for the provisions of generation service:

After the market development period, the failure of a supplier to
provide retail electric generation service to customers within the
certified territory of the electric distribution utility shall result in
the supplier’s customers, after reasonable notice, defaulting to the
utility’s standard service offer filed under division (A) of this
section until the customer chooses an alternative supplier.
(Section 4928.14(C), Revised Code).

The Companies aver that the Commission has recognized that Divisions (A) and (B)
of Section 4928.14, Revised Code, require the Companies to fulfill POLR responsibilities
after the MDP (RSP Order at 27). The Commission specifically noted in the RSP order that
the Companies will be held as the POLR to consumers who either fail to choose an
alternative supplier or who choose to return to them after taking service from another
generation supplier (Id. at 37). Consistent with that obligation to serve, the AEP
Companies assert that the Companies’ responsibility extends beyond ensuring that they
have the capacity to serve non-switching or returning customers whose requirements may
be readily predicted, that they must also have sufficient capacity to meet unanticipated
demand (Id.). The AEP Companies add that the Commission also has recognized that the

EDU’s POLR responsibility is one for which it incurs necessary costs and which warrants

compensation. (RSP Order at 27; In Re The Dayton Power and Light Co., Case No. 02-2779-
EL-ATA, Opinion and Order, at page 28 (September 2, 2003); In Re Ohio Edison Co et 4l.,
Case No. 03-2144-EL-ATA, Opinion and Order at pages 23-24 (June 9, 2004))..

The AEP Companies note that the Ohio Supreme Court (Court) has confirmed the
EDU’s POLR responsibility and the lawfulness of establishing a separate charge for
recovering the costs of fulfilling that obligation (Constellation NewEnergy, Inc. v. Pub. LIt
Comm’n, 104 Ohio St. 3d 530 (2004)).

In the Constellation NewEnergy case, the Court considered the Commission’s
authorization of a “rate stabilization surcharge” (“RS5”} that was imposed on all of a
utility’s customers. In affirming the Commission’s order, the Court noted the
Commission’s explanation that the utility “will incur costs in its position as the provider of

i
1

last resort ["POLR”], which costs would not be recoverable other than through the RSS . . .
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. [TThe Commission does find that the existence of POLR costs makes it reasonable to :

apply the RSS to all customers” (Id. at 539). The Court also included the following
observation in footnote 5 as part of its discussion:

POLR costs are those costs incurred by [the electric distribution
utility] for risks associated with its legal obligation as the default
provider, or electricity prowder of last resort, for customers who
shop and then return . . . for generation service (Id. at footnote 5).

CSP and Ohio Power argue that it follows that the Court’s decision in Consteliation

NewEnergy not only confirms the Companies” POLR obligation but also confirms the |

Commission’s authority to establish a charge on all customers for the costs associated with
meeting that obligation (AEP Reply Brief at 4).

The Companies contend that the Commission recognized this inherent authority, in
its Opinion and Order approving the Companies” RSP, to empower EDUs to secure
sufficient capacity to meet their POLR obligations (AEP Reply Brief at 2).

The Companies postulate the proposition that the EDU"s capacity resources that are
necessary to fulfill an EDU’s POLR obligation may include generation assets that the EDU
owns or controls, and that support for that proposition is found in Section 4928.17(E),
Revised Code. That provision generally allows the EDU to divest its generation assets
without the requirement of Commission approval pursuant to the provisions of Title 49,
Revised Code, that might have applied prior to SB 3’s enactment, such as Section 4905.48,
Revised Code. Section 4928.17(E), Revised Code, specifically notes that the relief from the
Commission’s jurisdiction is subject to those provisions of Title 49 “relating to the transfer
of transmission, distribution, or ancillary service provided by such generating asset.”
(emphasis added). Therefore, according to AEP, Section 4928.17(E), Revised Code,
confirms that there is no blanket requirement in SB 3 that the EDU may not own
generation assets and that Section 4928.17(E), Revised Code, confirms that there are
circumstances in which ownership and control of generation assets is necessary to support
the EDU’s distribution function (I2. at 36, 37). '

AEP reasons that the Commission must have relied upon the law’s flexibility when
it encouraged the Companies to move forward with plans for the construction of an IGCC
facility in Ohio (RSP Order at 37-38). In doing so, according to the Companies, the
Commission must have recognized that it is appropriate for an EDU to have access to a
portfolio of capacity and energy responses in order to meet its post-MDP POLR
obligations. However, under SB 3 and the Companies’ RSP, none of -the existing

. generation assets that AEP owns is dedicated to meeting that POLR obligation beyond the

end of 2005 except to the extent that the Companies have voluntarily done for 2006-2008 in
order to fulfill their RSP commitments (Id. at 38).
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AEP maintains that access to owned generation that is dedicated to the POLR task
during periods subsequent to the RSP is an appropriate component of a portfolio of
capacity and energy resources that the EDU uses to satisfy its POLR obligation. AEP
further contends that, because it will be owned by the Companies, the commitment of the
IGCC plant’s output to serve its POLR loads is highly reliable, provides-a long-term hedge
against the volatility in both the availability and pricing of wholesale capacity and energy
supplies, and thereby help to forestall or mitigate market imperfections, to the benefit of
the Companies’ retail customers (AEP Reply Brief at 18-20).

The Staff concurs that an EDU may own generating facilities in Ohio, but that
EDU’s do have a limitation if they also provide a competitive service. In that situation,
they must have an approved corporate separation plan. Section 4928.17(A), Revised Code.
Staff notes that AEP’'s corporate separation plan was approved as part of the RSP (RSP
Order at 35 and RSP Rehearing Entry issued March 23, 2005 at 12). Therefore, Staff argues
that since there is no bar to the AEP Companies owning generating plant regardless of
whether that plant is used to provide competitive or noncompetitive services, there is
similarly no bar to building a generating plant (Staff Reply Brief at 8).

The next issue, according to Staff, is the extent to which the Commission may
regulate that plant. Staff asserts that Section 4928.03, Revised Code, does state that retail
electric generation service is competitive and, therefore, not subject to Commission
regulation, but that this case is not about regulating retail electric generation service. Staff

postulates that AEP’s application concerns the provision of ancillary services, necessary to |
support the distribution function. Staff notes that it is the Commission’s obligation to .

assure reliable distribution service, and therefore, noncompetitive retail electric services
remain subject to the regulation of this Commission. Section 4928.03, Revised Code.
Noncompetitive retail electric services are defined as components of retail electric service
which neither have been declared competitive by this Commission (and no services have
been declared competitive) nor declared competitive by statute. Section 4928.01(B),
Revised Code. Ancillary service is not listed as competitive by statute and has not been
declared competitive by the Commission (fd.). Staff concludes that since ancillary service
meets neither test for being competitive, it is a noncompetitive retail electric service subject
to the continuing regulation of the Commission (Id. at 3-7).

Ancillary service, as a regulated service, is defined as follows:

“Ancillary service” means any function necessary to the provision
of electric transmission or distribution service to a retail customer
and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources
and voltage control service; reactive supply from transmission
‘resources service; regulation service; frequency response service;

Ce @@/E




05-376-EL-UNC -16-

energy imbalance service; operating reserve-spinning reserve
service; operating reserve-supplemental reserve service; load
following; back-up supply service; real-power loss replacement
service; dynamic scheduling; system black start capability; and
network stability service. Section 4928.01({A)(1), Revised Code.

Staff contends that these ancillary services require generating plant and, therefore,
SB 3 contemplated that the utility would provide services from generating plant at least
until such time as the Commission found that the market conditions had developed
sufficiently to allow a declaration of competitiveness (Id. at 4).

Many of the intervenors have argued that Section 4928.14, Revised Code, requires a
market-based standard service offer (SSO) in the post MDP, and that precludes the
Commission from approving the Companies’ application (FirstSolutions Brief at 4-7; see
also Calpine’s Brief at 4, 5 and note 3; and Baard Brief at 5, 6). IEU argues that AEP’s
application seeks authority from the Commission to reestablish a utility-friendly form of
cost-of-service rate regulation for the purposes of establishing prices under Section
4928.14, Revised Code. IEU contends that the Commission found in the AEP RSP case that
cost-of-service regulation has been displaced by a statutory scheme that makes 550 prices
subject to the market, not cost-of-service regulation. IEU adds that, in the RSP Order, the
Cormmission held in favor of the Companies’ position that the Commission is powerless to
set SSO prices after considering the cost of providing 550 service, including a return on
and of generating plant, even where there is no market or information on which the
Commission may reasonably rely fo establish S50 prices. IEU concludes that,
nolwithstanding the Commission’s belief in IGCC technology, or its cost, the Commission
does not have the authority to substitute its judgment for the judgment of the General
Assembly, to re-write the law or to bypass the requirements of current law (IEU Brief at 9-
13). OEG offers that the Companies have proposed to provide a S50 based on the cost of
the TGCC plant plus the market price of electric power, not on the market price of electric
power alone as Section 4928.14, Revised Code, requires {OEG Brief at 3, 4). Constellation’s
theory is that the Companies should be required to offer the output of the IGCC plant at
market-based rates (Constellation Brief at 20).

The intervenors further assert that the Commission does not have the authority to

provide for recovery of the costs of an IGCC plant. FirstSolutions argues that this ;

limitation follows expressly from Section 4928.05(A), Revised Code, which provides that
competitive retail electric service “shall not be subject to supervision and regulation...by
the public utilities commission under Chapters 4901 to 4909...4935...0f the Revised
Code...” (FirstSolutions Brief at 9-11). OCC also makes this argument, adding that “[t]he
general application of Chapter 4909, Revised Code, ratemaking applies to distribution rate
cases, not to the regulation of the generation function” (OCC Brief at 10, 11; see also Direct
Energy Brief at 6, 7). In addition, OCC contends that there is no specific authority in Ohio
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law for the Commission to adopt the Companies’ cost recovery proposal for the IGCC
plant (OCC Brief at 16-19). Finally, OCC states that the Companies’ corporate separation
plan, established pursuant to the requirements of Section 4928.17, Revised Code, mandates
that any provision of generation service be through a fully separated affiliate. OCC
submits, that although the Commission has granted a temporary waiver of the
requirement for AEP to structurally separate their generation and distribution functions,
compliance with Section 4928.17, Revised Code, cannot be reconciled with the long-term
ownership commitment and cost recovery by the Companies to the generating plant that is
the subject of this application {Id. at 8, 9).

We believe that the arguments that the AEP Companies” proposal violates Section

4928.14, Revised Code, are not on point because they mischaracterize the Companies’
application. The application is not proposing that the Commission use cost-of-service
ratemaking to establish pricing for the SSO that Section 4928.14, Revised Code, requires at
the end of the MDP; the Companies” Application has no impact on the determination of
AEP’s market-based 550. The Commission will establish AEP’s S50 in accordance with
the market-based standard of Section 4928.14, Revised Code, independent from the cost-
recovery mechanism that the Companies have proposed for the IGCC plant. The
proposed IGCC Recovery Factor and the IGCC Adjustment Factor are for the stated
purpose of recovery of the costs of the IGCC plant. The issue is where the Commission’s
jurisdiction to grant cost recovery for the plant lies.

While Section 4928.03, Revised Code, states that retail electric generation service is
competitive and, therefore, not subject to Comumnission regulation, this Application is not
about regulating retail electric generation service, but about providing the distribution
ancillary services. These services are subject to Commission regulation, as being necessary
to support the distribution function. It is the Commission’s obligation to assure reliable

distribution service under Section 4928.02(A), Revised Code, and noncompetitive retail

electric service are subject to the regulation of this Commission under Section
4928.05(A)(2), Revised Code. Noncompetitive retail electric services are defined as
components of retail electric service which neither have been declared competitive by this
Commission nor declared competitive by statute. The legislature declared retail electric
generation, aggregation, power marketing, and power brokerage services to be competi-
tive. Ancillary service is not listed as competitive under Section 4928.03, Revised Code. In
fact, although it is included within the list of components which could be declared
compeiitive by this Commission, it has not been declared competitive. Section 4928.05(A),
Revised Code. Since ancillary service meets neither test for being competitive, it is a
noncompetitive retail electric service subject to the continuing regulation of the
Commission. Section 4928.01(B), Revised Code. '
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It is clear to this Commission that most of these ancillary services require generating
plant. Thus, we find that SB 3 contemplates that the EDU would provide ancillary service
from generating plant at least until such time as the Commission found that the market
conditions had developed sufficiently to allow a declaration of competitiveness. The
Commission could then relinquish its regulatory obligations as to retail ancillary service if
there is effective competition and available alternatives. Section 4928.04(A), Revised Code.
However, the POLR responsibility cannot be left unregulated, as it must be available if the
market option fails. Therefore, we find that the statutory scheme of 5B 3 does contemplate
that the EDU would provide services from generating plant to provide “ancillary service”
as it relates to POLR service. Consequently, there is no conflict between the market-based
standard that Section 4928.14(A), Revised Code, requires for post-MDP SSOs and the
Companies’ proposal for assuring recovery of the costs of the IGCC plant.

Distribution reliability is a core concern of the Commission and the EDU’s POLR
function is a distribution-related service. The EDU is the only entity that can fill the POLR
obligation. Neither a CRES provider nor a regional transmission organization (RTQO), such
as PJM, can provide POLR service. RTOs have a role at the wholesale, not retail level, fo
facilitate market transactions and indirectly promote reliability; but RTOs do not have
direct responsibility to the customers of a particular EDU. Even though a CRES provider
does have a retail relationship and direct responsibility to customers, the EDU still stands
as the backup POLR provider and that standby duty is distinct from the CRES function of
fulfilling day-to-day or minute-to-minute power requirements. The EDU is the entity that
operates the distribution wires and these wires must remain charged for connected
customers to receive service; the EDU must have capacity available ancillary to the
provision of the distribution service.

In addition, the Ohio Supreme Court has confirmed the Commission’s authority io
establish a mechanism that assures recovery of costs that the EDU incurs in its position as
the POLR. Constellation NewEnergy, supra. As was the case in the rate stabilization ;
surcharge addressed in Constellation NewEnergy, the costs of the IGCC plant are costs that
the Companies will incur in their position as POLR; they are costs that will be incurred to
assist them in meeting their POLR obligation to all consumers in their certified territory;
they are costs the recovery of which can be assured through the recovery mechanism that
- the IGCC Cost Recovery and Adjustment Factors provide; and the existence of these costs
makes it reasonable to recover them through a POLR cost recovery mechanism that !
applies to all customers. Therefore, the Companies’ proposed mechanism for assuring
recovery of the IGCC plant’s costs'is comparable to the Rate Stabilization Surcharge that
the Ohio Supreme Court confirmed when it affirmed the Commission decision in |
Constellation NewEnergy, supra. It is also comparable to the POLR charges that the ;
Comumission approved in the Companies’ RSP Order, supra, at 27, 29, and 37. We find that |
this Commission has the authority to approve a mechanism that grants recovery of the |
costs of the IGCC plant. ' !
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Conclusion

The AEP Application lays out a regulatory mechanism by which it might recover
the costs of a coal-fired eleciric generating facility, to address the long-term reliability and
security of the energy supply for the POLR obligation. However, the current proposal has
no detailed schedules, budgets, designs, feasibility studies or financing options. AEP
stated that it is presently negotiating a “wrap” agreement with GE/Bechtel that would
provide for construction of, and performance guarantees associated with, the IGCC unit in
exchange for AEP’s agreement to pay a firm price (Tr. III at 268-269; Tr. Il at 45). The AEP
Companies recognize that they will need to subsequently bring a rate-case-style
application before the Commission in a subsequent phase of litigation (Tr. II at 52). At
issue in that subsequent phase will be the appropriate level of cost recovery as well as the
method of recovery (rate design) (Id.). o

The Staff stated its continuing interest in the clean coal technology of the IGCC
plant. Staff witness Wissman documented AEP’s aging generation fleet and the upcoming
need for base load capacity. Discussing the increasingly stringent environmental
requirements, Ms. Wissman concluded that “there does appear to be a need 1o invest in
new clean coal technology given the aforementioned circumstances” (Staff Ex. 1 at 3). Staff
witness Lambeck also observed that IGCC technology is “very attractive for high sulfur
bituminous coals” and concluded that “the value of IGCC may be its importance as a
hedging strategy — a way to keep using the nation’s most abundant energy resource while
providing options to deal with long-term environmental demands” (Staff Ex. 2 at 3-4).
Staff argued that the Companies should be permitted to recover the relatively small costs,
compared to the risks of not exploring further the IGCC proposal (i.e., the Phase [ costs).

The AEP Companies contend that the proposed IGCC plant will advance the
commercialization of IGCC technology and greatly reduce the emissions of nitrogen oxide,
sulfur dioxide, carbon dioxide, particulates and mercury. The IGCC facility will be
designed to incorporate carbon sequestration equipment for future installation (Tr. 3 at
270-271). It was generally agreed among the expert witnesses in this case that the key
advantage offered by the IGCC technology is its potential to sequester carbon as part of
the gasification process, in order to virtually eliminate the carbon dioxide emissions
normally associated with a coal plant. Although it cannot be stated for certain whether
carbon sequestration regulations will be passed during the operational life of the plant {or
what the content and timing of such requirements may be}), no expert witness stated a
belief that carbon sequestration regulations would not be passed during the life of the

plant. In addition, there are other technologies which anticipate removal of carbon :

dioxide in addition to IGCC (Staff Ex. 3 at 3-4); this technology choice should be explored
and subjected to a test of economic comparison in the future phase of this proceeding.
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As was clear from the public testimony offered at the Meigs County hearing, the
local residents support the project for the jobs that the proposed facility will bring to the
area. In addition to the direct economic and environmental impact of building an IGCC
unit in Ohio, there are also significant secondary or indirect benefits including generation
of new tax revenue and promotion of advanced technology. Therefore, the Staff
recommends that the Commission allow the AEP Companies to recover the costs of the
first phase of its proposal (the pre-construction costs). The Commission agrees that such
economic benefits and technological advances are beneficial for the environment, the state
of Ohio, the region, and the nation. Further, the Commission finds that, with the recent
volatility of natural gas prices, the environmental cost of pulverized coal generation
facilities, the age of the generating facilities in Ohio, the likely implementation of carbon
sequestration legislation, the lead time required to place a generation facility in operation
and the life-cycle of generation facilities, the diversification of electric generation facilities
is wise. The Commission is not opposed to the consideration of an IGCC facility, and we,
therefore, believe it is appropriate fo take the initial step of approving Phase I cost
recovery mechanism of the application.

It should be noted that the Companies have proposed that IGCC-related revenues
collected through the Phase I surcharge would be tracked so as to reduce the total of
additional generation increases that the Companies may request under the RSP.
Therefore, with the approval of Phase I cost recovery, the Companies will have the funds
to investigate, analyze, evaluate, and develop a realistic plan to address the very real
concerns presented in this case. The Companies propose that the Phase I surcharge be
collected for 12 consecutive months. Given that this Order directs the Companies to file
additional information and anticipates that additional evidentiary hearings will be
necessary, the Phase II and Phase I1I surcharges shall not become effective 90 days after the
filing of the application as proposed by the Companies. Further, the Commission notes
that the Phase I surcharge is bypassable. Therefore, the arguments raised by certain
intervenors in regard to the non-bypassable nature of the proposed Phase IlI surcharge
and the affect on competition are not applicable. Accordingly, the Commission will not
address such arguments at this time.

OPAE argues that because the Companies” application will increase residential
rates, approving the application will exacerbate a difficult financial situation for low
income and percentage of income payment plan (PIPP) customers. OPAE requests that ;
the Companies be required to fund a program to rediice the energy burden on CSP’s and |
Ohio Power’s low income customers (OPAE Brief at 1521). The Commission will
consider this issue in the next phase of the proceeding.

The Commission concludes that AEP should economically justify its construction

choices, its technology choices, its timing, its financing structure,.and the various other
matters that have been left open in the current application. The reasonable costs to |
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develop that plan and supporting analyses should be recoverable from ratepayers as a
proper cost of providing distribution service. In addition to the level of cost recovery and
rate design issues, there are certain specific issues that the Corunission believes should be

addressed in the next phase of this proceeding which are enumerated below:

1.

01

Adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced retail
electric service cannot be provided to consumers in Ohio unless there is a functioning
distribution system. The Commission’s decision in this case is about ensuring the long-
term viability of the distribution system and adequate capacity for AEF’s POLR obligation.
The AEP Companies should be permitted to recover the reasonable costs of further
developing and detailing their proposal, to be considered by this Comrmssmn in a future

proceeding,.

~ The details of how the output of the proposed facility would

flow to the benefit of Ohio customers either through or despite
any interconnection or pooling agreements.

The delineation of the means, including transportation, through
which Ohio coal would be used in the project.

The multiple issues concerning the production and sale of by-
products from an IGCC unit.

The Companies are aware of and have commitied to pursue
financing opportunities available under the Energy Policy Act
of 2005. The Energy Policy Act of 2005 provides significant
incentives for deployment of clean coal technologies, including
IGCC. The Companies are directed to determine its eligibility
for and develop a proposal to obtain federal, state and other
funding and/or tax incentives available to construct, operate
and maintain the proposed IGCC facility. The Companies shall
include, as a part of the detailed information provided in the

next phase of this proceeding, a list of the potential funding

sources considered and an explanation of whether or not such
sources of funding were pursued by the Companies,

The Companies’ consideration and evaluation of investors in
the proposed IGCC facility.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

(1)

(2)

(3)

©)
(6)

)

8)

(9)

CSP and Ohio Power are electric distribution utilities ‘as
defined in Section 4928.01(A), Revised Code, and, therefore, the
provider of last resort to electric consumers in their respective
service areas.

On March 18, 2005, the Companies filed an application for
approval of a cost recovery mechanism for a proposed IGCC
electric generation facility. The Companies propose a three
phase cost recovery process to commence prior to the
construction of the IGCC facility and continue during the
operating life of the IGCC facility.

Fourteen entities filed for intervention in this proceeding. All

_ requests for intervention were granted.

Local public hearings were held in Hilliard, Canton, and
Pomeroy, Ohio. The evidentiary hearing was held in
Columbus, Ohio, August 8, 2005 through August 16, 2005.

OCC’s request to overturn the Attorney Examiners” ruling and
place certain confidential and proprietary information in the
public record should be denied.

The confidential, proprietary information filed under seal in
this proceeding shall remain under seal for 18 months from the
date this order is issued.

The Commission is vested with the authority to oversee
distribution ancillary services, pursuant to Section 4928.01(A),
Revised Code, and vested with the obligation to ensure Ohio
consumers with an adequate, reliable and reasonably priced
electric service, pursuant to Section 4928.02(A), Revised Code,

The EDU is the POLR for consumers who either fail to choose
an alternative supplier or return from another supplier,

The Comumission has the authority to establish a charge for
recovering the costs of fulfilling the POLR obligation.

rﬂ'
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(10} The AEP Companies should provide additional detailed
information, as enumerated above, for the Commission to
consider the Companies’ proposed Phase II and Phase I costs
recovery.

ORDER

1t is, therefore,

ORDERED, That OCC’s request to overturn the Attorney Examiners’ ruling and
place certain confidential and proprietary documents in the public record is denied. The
unredacted documents filed under seal in this phase of the proceeding shall remain under
seal for 18 months after the date this order is issued. It is, further,

ORDERED, That should the AEP Companies and/or GE/Bechtel want the
unredacted documents to remain under seal after the 18 months have elapsed, the |
Companies or GE/Bechtel must file a motion for a protective order pursuant to Rule 4901-
1-24(F), O.AC,, in this docket. It is, further,

i
|
ORDERED, That the Companies’ request for a cost recovery mechanism is granted, |
as modified herein, as to Phase I preconstruction costs. It is, further, !

ORDERED, That the Companies file, for Commission approval in this docket, tariffs
and customer notices to recover costs associated with Phase I. It is, further,

ORDERED, That the Companies’ request for a cost recovery mechanism as to the
proposed Phase Il and Phase III cost is deferred to the next proceeding. 1t is, further,

ORDERED, That the Companies submit in this case the additional detailed
information set forth above for the Commission’s consideration. It is, further,
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ORDERED, That a copy of this Opinion and Order be served upon the AEP
Companies and their counsel, and all other interested persons of record.

THE PUBLI ILITIES COMMISSION OF OHIO

e

Alan R. Schriber, CRairman

ANV
Judith nes |

L

Donald L. Mason Clarence D. BSgers,

SDL/GNS:ct

Entered in the Journal

APR-1 (2008
Reneé J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of -
Columbus Southern Power Company
and Chio Power Company for
Authority to Recover Costs
Associated with the Construction
and Ultimate Operation of an
Integrated Gasification Combined
Cycle Electric Generating Facility

Case No. 05-376-EL-UNC

e Smt mr’ Vmart” St mar? mam gt

APPLICATION FOR REHEARING
OF THE OHIO ENERGY GROUP

Pursuant to R.C. §4903.10, the Ohio Energy Group (“OEG”) Petitions the Public Utilities
Commission of Ohio (“the Commission™) for rehearing of its April 10, 2006 Opinion and Order (*the

Order™) in the above-captioned matter.
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I. INTRODUCTION

On March 18, 2005 Columbus Southern Power Company and Ohiq Power Company
(collectively “AEP™ or “the Company™) filed their Application in the above-captioned matter seeking
approval of a series of surcharges to recover the costs associated with the construction and operation of
a 629 MW integrated gasification combined cycle (“IGCC™) electric generating facility estimated to

cost $1.12 billion.

Specifically, the Company seeks to levy the proposed surcharges in three phases, summarized
as follows:

Phase I — Recovery of pre-construction costs through a twelve-month
bypassable surcharge.

Phase II - Recovery of construction period carrying costs through a
bypassable surcharge. :

Phase 111 — Recovery through distribution rates of a non-bypassable IGCC
Adjustment Factor, defined s the per-kWh difference in cost between

IGCC Recovery Factor and standard offer service offer, where the IGCC
Recovery Factor includes all costs associated with a “single asset utility.”

On April 10, 2006, the Commission issued its Order approving the recovery of Phase I costs of
the IGCC to be paid for by AEP’s distribution customers and approving the legal framework for Phase
11 and Phase 11! recovery. OEG petitions the Commission for rehearing of the April 10, 2006 Order on

the grounds that the Order violates Ohio law and is unreasonable.
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11. ARGUMENT

1. The Commission Erred In Holding That AEP’s Application Does Not Viclate §4928.14

Because The Charge For The Entire 629 MW Power Plant Is Related Exclusively To
Providing Distribution Ancillary Services.

On page 17 of its Order the Commission rejected the argument put forth by several
intervenors that AEP’s Application violates R.C. §4928.14 which requires AEP to prdvide a market-
based standard service offer (“MBSSO”); The Comunission held that the Application does provide for
a MBSSO that meets the “market-based” standard contained in R.C. §4928.14 and that the IGCC cost
recovery mechanisms proposed by AEP are independent of its standard service offer. The Commission
states that the intervenors “mischaracterize the Companies’ application,” Because the “application is
not propasing that the Commission use cost-of-service ratemaking to establish pricing for the SSO that
Section 4928.14, Revised Code, requires at the end of the MDP; the Companies' Application has no

impact on the determination of AEP’s market-based S50.” (Order at 17.)

The Commission states that the [GCC cost-recovery mechanisms are not a componént of its
MBSSO, but are included in non-competitive “ancillary services” that AEP must provide as part of its

duty as an electric distribution utility (“EDU™). The Commission states that:

“While Section 4928.03, Revised Code, states that retail electric
gencration service is competitive and, therefore, not subject to
Commission regulation, this Application is not about regulating retail
electric generation service, but about providing the distribution ancillary
services.” (Order at 17)

The Commission categorizes the IGCC costs that are the subject of AEP’s Application as a part
of “ancillary services” because ancillary services are not listed as “competitive services” in R.C.
§4928.03 and are thus subject to Commission regulation. The Commission holds that “SB3

contemplates that the EDU would provide ancillary service from generating plant at least until such
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time as the Commission found that the market conditions had developed sufficiently to allow a

declaration of competitiveness.” (Order at 18).

That portion of the Commission’s Order which holds that none of the 629 MW IGCC power
plant is genefation, but instead is entirely distribution ancillary services, has no evidentiary support in

the record and contradicts experience, logic and common sense.

One hundred percent of a 629 MW power plant, whether an IGCC or some other type of
generating facility, clearly does not meet the definition of distribution ancillary services. Distribution

ancillary services are defined in R.C. §4928.01(A)(1) as:

“any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not
limited to, scheduling, system control, and dispatch services;
reactive supply from generation resources and voltage control
service; reactive supply from transmission resources Sservice;
regulation service; frequency response service; energy imbalance
service; operating reserve-spinning reserve service; operaling
reserve-supplemental reserve service; load following; back-up
supply service; real-power loss replacement service; dynamic
scheduling; system black start capability; and network stability
service.”

Ancillary services are defined as transmission or distribution functions that are supported by
generation equipment. The 629 MW power plant at issue here is almost pure generation. Although a
very, very small portion of the generation facility may be used fo provide distribution ancillary
services, the vast majority of a facility of the size planned will be engaged in the task of generating
electric power, which is a competitive service according to R.C. §4928.03 and is not subject to

Commission regulation.

Despite the Commission’s determination on page 17 of the Order that “this Application is not

about regulating retail electric generation service, but about providing the distribution ancillary
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services,” elsewhere in the Order the Commission refers to AEP’s Application as a request for the
construction of a generation facility, with no mention of the power plant’s ostensible purpose of

providing ancillary services.

On page 3 of the Order the Commission states that AEP’s Application is a request for
“approval of [AEP’s) proposed cost recovery mechanism to provide for the design, construction and

operation of a 629 [net] megawatt (MW) electric generation facility in Meigs County, Ohio.” The

Commission notes that AEP has concluded, “that the facility is necessary to allow the Companies to

rovide a_firm supply of generation service to the Companies' Ohio customers. The Companies
contend that they must be ready and able o provide firm, generation service to customers who have
not selected a competitive retail electric service (CRES) provider and any customer who returns to the
AEP Companies’ service as a result of the CRES provider's default or at the customer's election.”

(emphasis added)

The Commission describes AEP’s request as a proposal to construct a generating facility in
order to provide generation service in one section of its Order, and then denies that the Application has
anything to do with generation in the next. AEP’s Application is not a request for the construction of a
$1.12 billion power plant to provide ancillary distribution services. It is a request to build a 629 MW
electric generation facility, which is a competitive service per Senate Bill 3. No amount of verbal
gymnastics by the Commission can change the fact that a major base load electric generating facility is

principally a plant to provide base load generation.

The record in this case contains no evidence as to how much, if any, of the IGCC plant output
is related to distribution ancillary services. Therefore, there is not substantial evidence to support the

decision that 100% of the IGCC output is related to distribution ancillary services,
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The Commission cannot subvert the statutory mandate that generation is a competitive
service by redefining a generating unit as a distribution ancillary service in order to reach the

Commission’s desired resuit. The Supreme Court of Ohio in Ohio Consumers’ Counsel v. Public

Utilities Commission of Ohio, 2006-Ohio-2110 (2006) recently stated that “although the PUCO faces a
market that has not fully developed as envisioned by the General Assembly, however, this does not
empower the PUCO to create remedies outside the parameters of the law.” The Commission must |
apply Senate Bill 3, and the plain language of Senate Bill 3 states that generation services is

competitive and cannot be regulated by the Commission. (R.C. §4928.03)

2. Assuming Arguendo That Some Part Of The IGCC Is For Distribution Ancillary Services,
The Phase I Surcharge Violates R.C. §4928.15(B).

As explained above, on page 17 of the Order the Commission étatcs that AEP’s application
“is not about regulating retail electric generation service, but about providing the distribution
ancillary services.” The Phase I surcharge was approved on that basis. However, R.C. §4928.15(B)
does not allow an electric utility to charge for ancillary services unless it first files a distribution rate

case establishing the rate for such service. R.C. §4928.15(B) states: -

“Except as otherwise provided in sections 4928.31 to 4928.40 of the
Revised Code and except as preempted by federal law, no _electric utility
shall supply the transmission service or ancillary service componeni of
noncompetitive retail efectric service in this state on or afier ihe starting
date of competitive retail electric service except pursugnt to a scheduie for
that service component that is consistent with the state policy specified in
section 4928.02 of the Revised Code and filed with the commission under
section 4909.18 (4909.18 requires a wtility to file a rate case in order to
change or establish a rate for a non-competitive service) of the Revised
Code.” (emphasis added}

R.C. §4928.15(B) requires a utility to make a filing pursuant to R.C. §4909.18 (a distribution

rate case) in order to supply the ancillary service component of noncompetitive retail electric service.
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AFEP has not filed a rate case under 4909.18 for the recovery of the costs of providing ancillary services
and the Commission’s Order approves AEP’s recovery of the Phase I costs, which according to the
Commission is necessary to provide distribution ancillary services, without the filing of a distribution

rate case. The Commission’s Order violates this requirement contained in R.C. §4928.15(B).

3 The Commission’s Order Violates R.C. §4928.14(A) Becanse It Results In Standard
Service Offer Pricing Which Is Above Market.

Several intervenors, including OEG, argued in their briefs that AEP’s Application violates R.C.
§4928.14(A), which requires that after the MDP an electric distribution utility shall provide a “market-
based standard service offer of all competitive retail elecrﬁc services.” QOEG argued that AEP’s
proposal to charge customers a MBSSO consisting of a market rate plus an IGCC adder violates R.C.

§4928.14(A). This is market plus pricing.

- The Commission rejected this argument by explaining that AEP’s proposal does not require a
MBSSO that is not market-based. The Commission explained that the IGCC surcharges are separate

from the MBSSO and therefore do not violate R.C. §4928.14. The Commission states:

“We believe that the arguments that the AEP Companies’ proposal
violates Section 4928.14, Revised Code, are not on point because
they mischaracterize the Companies' application. The application
is not proposing that the Commission use cost-of-service
ratemaking to establish pricing for the S5O that Section 4928.14,
Revised Code, requires at the end of the MDP; the Companies’
Application has no impact on the determination of AEP's market-
based SSO. The Commission will establish AEP's SSO in
accordance with the market-based standard of Section 4928.14,
Revised Code, independent from the cost recovery mechanism that
the Companies have proposed for the IGCC plant. The proposed
IGCC Recovery Factor and the IGCC Adjustment Factor are for
the stated purpose of recovery of the costs of the IGCC plant. The
issue is where the Commission's jurisdiction to grant cost recovery
Jor the plant lies.”
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In one breathe the Commission’s states that the intervenors mischaracterize AEP’s Application
as a Tequest for an illegal MBSSO that consists of a market-based rate plus an IGCC adder, and in the
next breath the Commission describes AEP’s request as a legal MBSSO, plus an IGCC adder. Thisisa
distinction without a difference. As an EDU, AEP is required to provide a MBSSD that is entirely
market-based without added components to reflect the above-market cost of the IGCC. AEP cannot
require its distribution customers fo pay an adder in addition to the market-based S50 in order to
recover the above-market costs of the utility’s generating unit, per R.C. §4928.14. Whether the
Comrmnission categorizes that adder as separate from the MBSSO or a part of the MBSSO does not
change the reality that the AEP’s proposal mquires its customers to pay a MBSSQ, plus the above

market cost of the IGCC. R.C. §4928.14(A) states:

“After its market development period, an electric distribution
utility in this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a_market-
based standard service offer’ of all competitive retail electric
services necessary to maintain essential electric service to
consumers...” (Emphasis added) '

The Ohio Revised Code does not allow for a utility to charge its standard service offer
customers for the above market (or below market} cost of a new electric generating facility. AEP must
provide “a market-based” standard service offer, not a standard service offer consisting of a market-
based rate plus and a separate surcharge that recovers the cost of AEP’s most expensive generating

unit.

4. The Order Violates R.C. §4928.38 Because It Results In A Whole Series Of Post-MDP
' Transition Charges.

' OAC 4901:1-35-03 defines 2 “standard service offer” as a “market-based variable-rase firm generation service...”
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The Commission failed to address OEG’s argument that AEP’s proposal violates the statutory
requirement that transition charges must terminate with the expiration of the MDP 6:1 January 1, 2006.
In its initial Brief OEG argued that AEP's proposal requires electric choice customers to pay AEP the
above-market portion of IGCC generation service, even though these customers would be receiving all
of their power from third party CRES suppliers afier the expiration of the MDP. R.C. §4928.38
specifically prohibits transition costs after the MDP and requires the Company to be “fiully on its own

in the competitive market™ after the MDP, R.C. §4928.38 states:

“The wtility's receipt of transition revenues shail terminate at the
end of the market development period. With the termination of that
approved revenue source, the utility shall be fully on its own in the
competitive market. The Commission shall not authorize the
receipt of transition revenues or any equivalent revenues by an
electric ulifity except expressly authorized in Sections 4928.31 to
4928.40 of the Revised Code.”

The Legisiature could not have been any clearer when it enacted the passage that an electric
utility “skall be fully on its own in the competitive market,” after the termination of the MDP. The
Commission’s approval of Phase I, Phase I and Phase IIl surcharges ignores that legislative

requirement.

Assuming that a distribution utility is authorized to own generation after the end of the MDP,
the price that must be charged by the utility for such generation is the market price. Fdfcing the
ratepayers of a distribution utility to pay an above market price for utility owned generation is per se
anti-competitive and creates undue market power for AEP. R.C. §4928.01(18) defines “market power”
as the “ability 10 impose on customers a sustained price for a product or service above the price that
would prevail in a competitive market.” Of course, the whole intent of AEP’s application is to have
i{’s IGCC power plant be subsidized by ratepayers since the plant is projected to produce electricity at

an above-market price. Ratepayers will suffer doubly from this process. First, through the payment of
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the above-market subsidy to AEP. Second, since other generators will receive no such subsidy, they

will be driven from the market thus reducing the available supply of power.

II. CONCLUSION

If Ohio consumers are destined to face the high costs and problems associated with market
pricing, then the Commission should be looking for ways to mitigate the negative economic impact.
This order exacerbates the negative consequences of market pricing and is bad for jobs, bad for the

economy and against the public interest.

The Commission’s April 10, 2006 Order improperly holds that AEP’s application relates
exclusively to distribution ancillary services. This Order also violates R.C. §4828.14(A), 4928.15(B),

and 4928.38. OEG petitions the Commission for rehearing on these issues.

Respectfully submitted,

David F. Boehm, Esq.

Michael L. Kurtz, Esq. -

Kurt J. Boehm, Esq.

BOEHM, KURTZ & LOWRY

36 East Seventh Street, Suite 1510

Cincinnati, Ohto 45202 .

Ph: (513)421-2255 Fax: (513)42}1-2764

E-Mail: chioenergygroup@BKLlawfirm.com
May 8, 2006 COUNSEL FOR OHIO ENERGY GROUP
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Ch 4901:1-35

Utilities 624

Chapter 4901:1-35
Electronic Distribution Utility (EDU) Standard Service Offer

Promulgated pursuant to RC 111,15

4901:1-35-01 Definitions

4901:1-35-02  Purpose and scope

4901:1-35-03  Filing and contents of applications
49(1:1-35-04  Service of application

4901:1-35-05  Technical conference and filing of comments
4901:1-35-06  Hearings

4901:1-35-01  Definitions

{A) “"Application” means an application for standard ser-
vice offer and competitive bidding process pursuant to this
chapter. )

(B) “Ceommission’’ means the public utilities commission of
Ohio. :

(C) “Competitive retail electric service™ has the meaning
set forth in division (A)(4) of section 4928.01 of the Revised
Code.

{D) “EDU" means an electric distribution utility as defined
in division {A)(6) of section 4928.01 of the Reviscd Code.

(E) “ETP” means an electric transition plan filed by an
EDU pursuant to Chapter 4928. of the Revised Code and
approved by the commission.

(F) "Market development period” has the meaning set
forth in division (A)(17) of section 4928.01 of the Revised
Code.

(G) “Person” includes an individual, corporation, com-
pany, copartnership, association, or joint venture.

HISTORY: 2003-04 OMR 2966 (E}, eff. 5-27-04
RC 119.032 rule revicw date(s): 9-30-08

CROSS REFERENCES

RC 4928.06, Effectuation of state policy; rules; monitoring and
evaluation of service; reports; determination of effective competition;
authority of commission

RC 4928.14, Market-based standard service cffer; option to
purchase electric service

4901:1-35-02 Purpose and scope

(A) Pursuant to division (A) of section 4928.14 of the
Revised Code, after its market development period, each
EDU in this state shall provide consumers, on a comparable
and nondiscriminatory basis within its certified territory, a
market-based standard service offer of all competitive retail
electric services necessary to maintain essential electric service
to consumers, including a firm supply of electric generation
service. Pursuant to division (B) of section 4928.314 of the

Revised Code, each EDU also shall offer customers within its
certified territory an option to purchase competitive retail
clectric service the price of which is determined through a
competitive bidding process. The purpose of this chapter is to
establish rules for the form and process under which an EDU
shall file an application for standard service offer and competi-
tive bidding process and the commission’s review of that
application.

(B) The commmission may waive any requirement of Chap-
ter 4901:1-35 of the Administrative Code for good cause
shown or upen its own miotion.

(C) Nowwithstanding the requirements of rule 4901:1-35-03
of the Administrative Code and the attached appendices A
and B of that rule, the EDU may propose a plan for a standard
service offer and/or competitive hidding process that varies
from these rules where there is substantial support from a
number of interested stakcholders.

HISTQRY: 2003-04 OMR 2966 (E), eff. 5-27-04
RC 119.032 rule review date{s): 9-30-08

CROSS REFERENCES

RC 4928.06, Effectuation of state policy; rules; monitoring and
evaluation of service; reports; determination of effective competition;
authority of commission '

RC 4928.14, Market-based standard service offer; option 1o
purchase electric service

4901:1-35-03 Filing and contents of applications

(AY Each EDU in this state shall file an application for
standard service offer and competitive bidding process by July
1, 2004 for all classes of customers where the market develop-
ment period terminates at the end of year 2005. For an EDU
which has a market development period erminating for cer-
tain customer classes earlier than the end of vear 2003, an
application for standard service offer under appendix A to this
rule shall be filed at least six months prior to the end of that
market development period. Such applications shall be filed
with the commission in the form of an application for approval
of a “standard service offer,” a “competitive bidding process,”
or an application for approval of a “standard service offer and
competitive bidding process” (xx-xxx-EL-ATA).

{B) Applications for approval of a “standard service offer
and competitive bidding process” shall include: .

(1} A market-based variable rate. The market-based varia-
ble rate shall be consistent with the requirements of appendix
A of this rule.
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{Z) A market-based fixed rate. The market-based fixed rate
shall be consistent with the requirements of appendix B of this

e,
(C) Applications for approval of only “standard service

:I:— offer” shall include a market-based variable rate. The market-
pased variable rate shall be consistent with the requirements
of appendix A of this rule. The filing of such an application
does not relieve the EDU from filing an application pursuant

o to appendix B of this rule, by July 1, 2004.
(D} A complete set of work papers must be filed with the

. L application. Work papers must include, but are not limited to,

 within is any and all documents prepared by the EDU for the applica-

ive retail tion and a narralive or other supgort of assumptions made of
tr ugh a working paper schedule amounts. Work papers shall be

Ap T lsto marked, organized, and indexed according to schedules to

1 an EDU which they relate. Data contained in the work papers should

jl:’?mpc“' be footnoted so as to identify the source document used.

W that (E) All schedules, tariff sheets, and wark papers included

.. Ch jn the application must be available in spreadsheet, word

v _ap- processing, or an electronic form compatible with personal
0d cause computers. The electronic form does not have te be filed with

OJP— 35 the application but must be made available within two business

or ;:es-(]j days to any intervening party that reduests it.

i,‘"md"‘.r‘i HISTORY: 2003-04 OMR 2966 (E), eff. 5-27-04

al varies .
rtocom g RC 119.032 rule review date(s): 9-30-08

Mote:  Appendices A and B, eff. 5-27-04, are referenced only.
Appendices are generally available on Westlaw and/or CD-ROM. Sub-
scribers whe wish to obtain a copy may request one from the publisher,
the Legislative Service Comumission, or the issuing agency,

- CROSS REFERENCES
toring and
N stition; © RC e928.06, Effectuation of state policy; rules; monitoring and
evaluation of service; reports; determination of effective compelition;
authority of commission

© RC 4928.14, Markel-based standard service offer; option to
purchase electric service ’

GynQn t0

5
ation for -4901:1-35-04  Service of application
sy July

¢ selop- {A) Concurrent with the filing of an application and the

w. EDU filing of any waiver requests, the EDU shall provide notice of
g for cer- proposed filings to each party in its ETP case and all competi-

2095, an tive retail electric service providers. At a minimum, that notice
. 0 this shall state that a copy of the application and any waiver
< f that Tequests is available through the company’s and commission’s
| be filed web sites, available at the company’s main office, available at
ELD.DIG"%f Fhe commission’s offices, and any other sites at which the
Fcess, " Company will maintain a copy of the application and any
o and ‘Walver requests.

e off - (B) The EDU shall provide copies of the apglication upon
ice ofiet fequest, without cost, and within 2 reasonable period of time.
¢ varla HISTORY: 2003-04 OMR 2967 (E), eff. 5-27-04
appendlx

RC 119.032 rule review date(s): 9-30-08

625 Electronic Distribution Utility (Edu) Standard Service Offer

49011:1-35-06

CROSS REFERENCES

RC 4928.06, Effcctuation of state policy; rules; moaitoring and
evaluation of service; reports; determination of effeciive competition;
authority of commission

RC 4928.14, Market-based standard service offer; optien to
purchase electric service ‘

4901:1-35-05 Technical conference and filing of com-
menis

(A) Upon filing of an application, the commission, legal
director, deputy legal director, or an atiorney examiner will
schedule a technical conference. The purpose of the technical
conference is to allow interested persons an opportunity to
better understand the EDU's applicalion. The EDU will have
the necessary personnel in attendance at this conference so as
to explain, among other things, the structure of the filing, the
work papers, the data sources, and the manner in which meth-
adologies were devised. The conference will be held at the
commission offices, unless the commission, legal director, dep-
uty legal director, or an attormey examiner determines
otherwise.

(B} Within twenty days after the technical conference, any
person may file comments and propose alternative methodolo-
gies to the EDU’s application.

{C) Within thirty days after the technical conference, the
commission's staff may file comments and propose alternative

- methodologies to the EDU's application.

{D) Within fifty days after the technical conference, any
person may file a response to the comments and alternative
proposals.

HISTORY: 2003-04 OMR 2967 (E), eff. 5-27-04
RC 119.032 rule review date(s): 9-30-08

CROSS REFERENCES

RC 4928.06, Effectuation of state policy; rules; monitering and
evajuation of service; reports; determination of effective competition,
authority of commission

RC 4928.14, Market-based slandard service offer; opticn to
purchase electric service

4901:1-35-06 Hearings

(A) If it appears 1o the commission that the proposals in
the application may be unjust and unreasonable, the commis-
sion shali set the matier for hearing and shall publish natice of
the hearing in accordance with Section 4909.18 of the Revised
Code. At such hearing, the burden of proof to show that the
proposals in the application are just and reasonable shall be
upon the EDU.

(B) Interested persons wishing o participate in the hearing
shall file a motion to intervene no later than thirty days after
the issuance of the entry scheduling the hearing, unless
ordered otherwise by the commission, legal director, deputy
legal director, or attorney examiner, This rule does nat pro-
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utilities commission should be reviewed regularly by
the commission to aid full and reasonable discovery by
_ all parties. Without limiting the commission’s discretion
the Rules of Civil Procedure should be used wherever
practicable,
HISTORY: 139 v § 378, Eff 1-11-83,

The effective date is set by section 3 of of SB 378.

Cross-References to Related Sections

Commission to provide notice and opportunity for hearing;
carrective action orders, forfeitures, RC § 4905.95.

Ohio Administrative Code

Discovery requests, OAC 4901-1-19 to 4501-1-23.
Scope of and time periods for discovery. QAC 4901-1-16 to
4901-1-18.

Research Aids
Driscovery:
O-Jurdd: Pub Ut} § 30
C.].S.: Pub Utl § 86

[§ 4‘903.08.3] § 4903.083 rublic

hearings on rate increases; publication of notice,

For all cases invalving applications for an increase in
rates pursuant to section 4909.18 of the Revised Code
the public utilities commission shall hold public hear-
ings in each municipal corporation in the affected ser-
vice area having a population in excess of one hundred
thousand persons, provided that, at least one public
hearing shall be held in each affected service area. At
least cne such hearing shall be held after 5:00 p.m.
Notice of such hearing shall be published by the public
utilities commission once each week for two consecutive
weeks in a newspaper of general circulation in the ser-
vice area. Said notice shall state prominently the total
amount of the revenue increase requested in the appli-
cation for the increase and shall list a brief summary
of the then known major issues in contention as set forth
in the respective parties’ and intervenor's objections to
the staff report filed pursuant to section 4909.19 of the
Revised Code. The public utilities commission shall
determine a uniform format for the content of all notices
required under this section. Defects in the content of
said notice shall not affect the legality of notices pub-
lished under this section provided the public utilities
commission meets the substantial compliance provision
of section 4905.09 of the Revised Codea

HISTORY: 139 v § 375. Ef 1-11-83.

The effective date is set by section 3 of SB 378.
Ohio Administrative Code
Public utiliies commission: utilities—

Alternative rate plan: hearings. OAC 4901:1-19-08,

Research Aids

Public hearings on increases in utility rates:
O-Jurdd: Pub Util § 26

. § 4‘903 09 written opiniens filed by com-

mission in all contested cases.
In 2ll contested cases heard by the public utilities

commission, a complete record of all of the proceedings
shall e made, including a transeript of all testimony
and of all exhibits, and the commission shall file, with
the records of such cases, findings of fact and written
opinions setting forth the reasons prompting the deci-
sions arrived at, based upon said findings of fact.
HISTORY: GC § 614-46a; 110 v 451; Bureau of Code Revision,
10-1-53; 125 v 613, Eff 10-26-53. T,

Cross-References to Related Sections
Public utilities commission to provide notice and oppertunity

for hearing concerning natural gas pipe line safety code
violations, RC § 4905.95.

Ohio Administrative Code

Expert testimony. OAC 4901-1-29,
Stipulations. OAC 4901-1-30.

Research Aids

Written opinions:
O-Jur3d: Pub Utl § 36

Law Review
Public utility legisiation. William H. Schneider. 14 OSL} 377
(1953).

CASE NOTES AND OAG
INDEX

Findings of fact—
Adaption of examiner's findings, 14
Failure to state, 9, 1C, 12, 13, 18
Generally, 8
Insufficient detail, 11
Requisites, 1. 3, 4, B, 15, 17,19, 20
When findings will he disturbed, 7
Scope, purpose, 2, 5, 16

1. {1999) Where the commission fails to meet the require-
ments of RC § 4303.09 by not disclosing the sources of its
information to those who mest require it, thereby preventing
a complaining party from demonstrating prejudice, the matter
must be remanded for development of an appropriate record,
to leave open a potental demonstration of prejudice by a party
based on that record in a subsequent appeal: Tongren v. Pub.
Util, Comm., 85 Q53d 87, 706 NE2d 1255.

2.(1988) The purpose of RC § 4503.09 is to enable the
supreme court to review the action of the public utilities com-
mission without reading the voluminous records in its cases,
and therefore where PUCO's order deciding that intrastate
access rates should be capped at present levels or reduced
expressly considers the original access charge proceedings,
all interim orders, proposals, and comments, the fact that
interexchange carriers have consistently benefited by steadily
decreasing access charges, and the specific proposals, com-
ments and reply comments submitted in the case, these factors
adequately specify the commission’s basis for ruling and give
the supreme court more than adequate notice of its reasoning,
satisfying the requirements of RC § 4903.09: MCI Corp. v.
Pub. Udl. Comm., 38 0S3d 266, 527 NE2d 777.

3. (1987) To meet the requirements of RC § 4503.089, the
commission’s order must show, in sufficient detal, the facts
in the record upon which the order is based, and the reasoning
followed in reaching the conclusion: MC1 Telecommunications
Corp. v. P.UC, 32 0834 306, 513 NE2d 337.

4. (1984) The commission’s opinion and order fully com-
plied with RC § 4903.09 by setting forth in detai! the commis-
sion’s position regarding the utility's retention of excess ta
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§ 4909.12 Admissibility of findings in evi-
dence.

The findings of the public utilities commission made
and filed under section 4809.11 of the Revised Code,
when properly certified under the seal of the commis-
siory, are admissible in eviderce in any action, proceed-
ing, or hearing befare the commission or any court, in
which the commission, the state or any officer, depart-
ment, or institution thereof, or any county, municipal
corparation, or other body politic, and the public utility
or railroad affected may be interested, whether arising
under Chapters 4301, 4903, 4905, 4507, 4909, 4921,,
4923 ) and 4925 of the Revised Code or otherwise.
Such findings, when so introduced, shall be evidence
of the facts stated in them, as of the date stated in them
under conditiods then existing.

HISTORY: CC § 499.17; 103 v 804, § 30; Bureao of Code
Revision. Eff 10-1-53.

Cross-References to Related Sections
Revision and correction of valuations, RC § 4%06.07.

Research Aids

Admissibility of commission’s findings in evidence:
O-Jur3d: Pub Util § 115 )
Am-Jur2d: Pub Util § 289

§ 4909.13 additional hearings.

The public utilities commission may cause further
hearings and investigations to be had for the purpase
of malang revaluations or ascertaining the value of any
betterments, improvements, additions, or extensions
made by any public utility or railroad subsequent to
any prior hearing or investigation, and may examine
into all matters which may change, modify, or affect
any finding of fact previously made, and may at such
time make findings of fact supplementary to those pre-
viously made. Such hearings shall be had upon the same
notice and be conducted in the same manner, and the
findings so made shall have the same effect, as the
original notice, hearing, and findings. Such findings
made at supplemental hearings or investigations shall
be considered in connection with and as a part of the
original findings except insofar as such supplemental
findings change or modify the findings made at the
original hearing or investigation.

HISTORY: GC § 499-18; 103 v 804, § 31; Bureau of Code
Revision. EfT 10-1-53, ~

Cross-Relerences to Related Sections
Revision and correction of valuations, RC § 4908.07.

Research Aids

Further valuation hearings and investigations:
0-Jur3d: Pub Unl § 114

Law Review
Some phases of valuations by the Ohio public utilities commis-

sion. Irwin §. Rosenbaum. 6 CinLRev 22, 29 {1932}

CASE NOTES AND OAG

1. {1918) If the public utilities commission believes that a
valuation is incorrect, it should revalue the property of the

public utility and base rates on such corrected valuation. it is
error to base rates on the assumpbion that the valvation is
incorrect without maling a finding as to the correct valuation:
Kent Water & Light Co. v. Public Util. Comm., 97 0§ 321,
119 NE 731

$ 4909.14 Wrongful valuation,

No member of the public utilities commission shall
willully overvalue the property of a public utility for
the purpose of enabling such public utility to exact a
higher rate {or service than could lawfully be exacted,
or willfully undervalue such property for the purpose
of preventing such public vtility from charging a lawful

rate for such service.

HISTORY: GC § 614-79; 102 v 549(574), § §3; Bureau of Code
Revision- Eff 10-1-53,

Cross-References to Related Sections
Penalty, RC § 4909.99.

Research Aids

Wrongful valuation prohibited:
O-Jur3d: Pub Util § 196

§ 4909.15 Fixation of reasonable rate.

Note: This version, SB 143 {144 v —), is the version
of RC § 4809.15 as it reads before the amendments
made by 5B 3 (148 v —), effective 1-1-2001 and 1-1-
2002, and HB 384 (148 v —), effective 11-24-59.

{A) The public utilities commission, when fixing and
determining just and reasonabie rates, fares, tolls, rent-
als, and charges, shall determire:

(1) The valuation as of the date certain of the property
of the public utility used and useful in rendering the
public utility service for which rates are to be fixed and
determined. The valuation so determined shall be the
total value as set forth in division (}} of section 4909.05
of the Revised Code, and a reasonable allowance for
materials and supplies and cash working capital, as de-
termined by the public utilities commission.

The commission may, in its discretion, include in the
valuation a reasonable allowance for construction work
in progress but, in no event, may such an allowance be
made by the commission until it has determined that
the particular construction project is at least seventy-
five per cent complete.

In the case of a construction project involving the
installation, repovation, or maintenance of pollution
control equipment, the commission may include the
project in the valuation as construction work in progress
as of the date that the particular construction project
is at Jeast seventy-five per cent complete. )

As used in this division, “pollution contral equip-
ment” means any construction project undertaken, in
whole or in part, to reduce sulfur or nitrous oxide emis-
sions to levels established by federal, state, or local
statute, taw, ordinance, regulation, or order. The com-
mission shall determine by rule what projects gualify
as poltution control equipment.

In determining the percentage completion of a
ular construction project, the commission shal

partic-
] con--
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sider, among other relevant criteria, the per cent of
time elapsed in construction; the per cent of construe-
— tion funds, excluding allowance for funds used during
censtruction, expended, or obligated to such construc-
_tion funds budgeted where ali such funds are adjusted
to reflect current purchasing power; and any physical
. inspection performed by or on behalf of any party,
-including the commission’s staff.
A reasonable allowance for construction work in prog-
ress other than for construction projects involving the
— installation, renovation, or maintenance of pollutien
control equipment shall net exceed ten per cent of the
total valuation as stated in this division, not including
such allowance for construction work in progress.
The allowanee for construction work in progress for
construction projects involving the installation, renova-
.tion, or maintenance of pollution control eguipment
shall be the dollar value of the project and shail not
—_ exceed, together with any other allowance for construc-
tion work in progress granted under this division, twenty
per cent of the total valuation as stated in this division,
not including such allowance for construction work in
. progress.
‘ Where the commission permits an allowance for con-
struction work in progress, the dollar value of the project
_ orportion thereotincluded in the valuation as construc-
__ tion work in progress shall not be included in the valua-
tion as plant in service until such time as the total
‘revenue effect of the construetion work in progress'
allowance is offset by the total revenue effect of the
- _plant in service exclusion. Carrying charges calculated
"in a manner similar to allowance for funds used during
construction shall accrue on that portion of the project
in service but not reflected in rates as plant in service,
and such accrued carrying charges shall be included in
+ 7 the valuation of the property at the conclusion of the
offset periad far purposes of divisien (]) of section
4909.05 of the Revised Code.
From and after April 10, 1985, no allowance for con-
© " struction work in progress as it relates to a particular
construction project shall be reflected in rates for a
period exceeding forty-eight consecutive months com-
- mencing on the date the initial rates reflecting such
allowance become effective, except as otherwise pro-
~vided in this division.
~ Inthecase of a nuclear generating facility that has not
been granted a full construction permit by the nuclear
" regulatory commission on or before April 10, 1985, the
utility, within six months after the granting of such
permit, shall submit to the public utilities commission
4 projected in service date for such facility. Thereafter,
no allowance for construction wark in progress as it
Telates to such nuclear generating facility shall be re-
flected in rates for a period exceeding forty-eight con-
secutive months commencing on the date the initial
‘rates reflecting such allowance become effective, or
for a period commencing on the date the initial rates
- reflecting such allowance become effective and ending
on the projected in service date previously submitted
to the commission, whichever period expires first.
- The applicable maximum period in rates for an allow-
ance for construction work in progress as it relates to

a particular construction project shall be tolled if, and
to the extent, a delay in the in service date of the project
is caused by the action or inaction of any federal, state,
county, or municipal agency having jurisdiction, where
such action or inaction relates to a change in a rule,
standard, or approval of such agency, and where such
action or inaction is not the resuit of the failure of the
utility to reasonably endeavor to comply with any rule,
standard, or approval prior to such change.

In the event that such period expires before the proj-
ect goes in service, the commission shall, from the date
of expiration, exclude the allowance for the project as
construction work in progress from rates, except that
the commission may extend the expiration date up to
twelve months for good cause shown.

In the event that a utility has permanently canceled,
abandoned, or terminated construction of a project for
which it was previously permitted a construction work in
progress allowance, the commission shall immediately
exclude the allowance for the project from the valuation.

In the event that a construction work in- progress
project previously included in the valuation is removed
from the valuation pursuant te this division, any reve-
nues collected by the utility from its customers after
April 10, 1985, which resulted from such prior inclusion
shall be offset against future revenues over the same
period of time as the project was included in the valua-
tion as construction work in progress. The total revenue
effect of such offset shall not exceed the total revenues
previously collected.

Ir: no event shall the total revenue effect of any offset
or offsets provided herein exceed the total revenue
effect of any construction work in progress allowance.

(2) A fair and reasonable rate of return to the utility
on the valuation as determined in division {A)(1) of this
section;

(3) The dollar annual return to which the utility is
entitled by applying the fair and reasonable rate of
return as determined under division (A)(2) of this sec-
tion to the valuation of the utility determined under
division {A){1} of this section;

(4) The cost to the utility of rendering the public
utility service for the test period less the total of any
interest on cash or credit refunds paid, pursuant to
section 490942 of the Revised Code, by the utility
during the test period.

{2) Any depreciation expense of a compliance facility
shall be calculated under division (A)(4) of this section
on the besis of the useful service life of the compliance
facility or the remaining useful life of the electric gener-
ating unit in connectien with which the compliance
facility was acquired, constructed, or installed, which-
everis the shorter time. Division (A}4}(a) of this section
applies only to depreciation expense of a compliance
facility contained in the environmental compliance plan
of the electric light company approved under Chapter
4913. of the Revised Code or in its compliance strategy
examined under section 4909.158 [4909.15.8] of the
Revised Code. .

(b) Federal, state, and local taxes imposed on or
measured by net income may, in the discretion of the
commission, be computed by the normalization method
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of accounting, provided the utility maintains accounting
reserves that reflect differences between taxes actually
payable and taxes on a normalized basis, provided that
no determination as to the treatment in the rate making
process of such taxes shall be made that will result in
loss of any tax depreciation or other tax benefit to which
the utility would otherwise be entitled, and further pro-
vided that such tax benefit as redounds to the utility as
a result of such a computation may not be retained by
the company, used to fgnd any dividend or distribution,
or utilized tor any purpose other than the defrayal of
the operating expenses of the utility and the defrayal
of the expenses of the utility in connection with con-
struction work,

(c) The amount of any tax credits granted to an elec-
tric light company under section 5727.391 [3727.39.1]
of the Revised Code shall not be retained by the com-
pany, used to fund any dividend or distribution, or
utilized for any purposes other than the defrayal of the
aflowable operating expenses of the company and the
defrayzl of the allowable expenses of the company in
connection with the installation, acquisition, construe-
tion, or use of a compliance facility, The amount of the
tax credits granted to an electric light company under
that section shall be returmed to its customers within
three years after initially claiming the credit through
an offset to the company’s rates or fuel compaonent, as
determined by the commission, as set forth in schedules
filed by the company under section 490530 of the Re-
vised Code. As used in division {A)(4){c) of this section,
“compliance facility” has the same meaning as in section
5727391 [5727.39.1] of the Revised Code.

{B) The public utilities commission shall compute
the gross annual revenues to which the utility is entitled
by adding the dellar amount of return under division
(A){3] of this section to the cost of rendering the public
utility service for the test period under division (A){4)
of this section.

(C) The test period, unless otherwise ordered hy the
public utilities commission, shall be the twelve-menth
period beginning six manths prior to the date the appli-
cation is filed and ending six months subsequent to that
date. In no event shall the test period end more than
nine months subsequent to the date the application is
filed. The revenues and expenses of the utility shall be
determined during the test period. The date certain
shall be not later thap the date of filing.

(D) When the public utilities commission is of the
opirion, after hearing and after malking the determina-
tions under divisions (A} and (B} of this section, that any
rate, fare, charge, toll, rental, schedule, classification,
or service, or any joint rate, fare, charge, toll, rental,
schedule, classification, or service rendered, charged,
demanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is, or will be, unjust,
unreasonable, unjustly discriminatory, unjustly prefer-
ential, or n violation of law, that the service is, or will
be, inadequate, or that the maximum rates, charges,
tolls, or rentals chargeable by any such public utility
are insufficient to yield reasonable compensation for
the service rendered, and are unjust and unreasonable,
the commission shall:

(1) With due regard among other things to the value
of all property of the public utility actuaily used and
useful for the convenience of the public as determined
under division (A}(1) of this section, excluding from
such value the value of any franchise or right 1o own,
operate, or enjoy the same in excess of the amount,
exclusive of any tax or annual charge, actually paid to
any political subdivision of the state or county, as the
consideration for the grant of such franchise or right,
and excluding any value added te such property by
reason of a monopoly or merger, with dué regard in
determining the dollar annual return under division
(A)(3) of this section to the necessity of making reserva-
tion out of the income for surplus, depreciation, and
contingencies, and;

(2} With due regard to all such other matters as are
proper, according to the facts in each case, _

{a) Including a fair and reasonable rate of return
determiried by the commission with reference to a cost
of debt equal to the actual embedded cost of debt of
such public utility,

(b} But not including the portion of any periodic
rental or use payments representing that cost of prop-
erty which is included in the valvation report under
divisions {F) and (G} of section 4909.05 of the Revised
Code, fix and determine the just and reasonable rate,
fare, charge, toll, rental, or service to be rendered,
charged, demanded, exacted, or collected for the per-
formance or rendition of the service that will provide
the public utility the allowable gross annual revenues
under division {B) of this section, and order such just
and reasonable rate, fare, charge, toll, rental, or service
to be substituted for the existing one. After such deter.
mination and order no change in the rate, fare, toll,
charge, rental, schedule, classification, or service shall
be made, rendered, charged, demanded, exacted, or
changed by such public utility without the order of the
commission, and any other rate, fare, toll, charge, rental,
classification, or service is prohibited.

(E) Upon application of any person or any public
utility, and after notice to the parties in interest and
opportunity to be heard as provided in Chapters 4901,

-4903., 4905, 4907., 4909., 4921., and 4923. of the Re-

vised Code for other hearings, has been given, the com-
mission may reseind, alter, or amend an order fixing any
rate, fare, toll, charge, rental, classification, or service, or
any other order made by the commission. Certified
copies of such orders shall be served and take effect as
provided for original orders.

HISTORY: GC § 614-23; 102 v 549, § 25; Bureau of Code
Revision, 10-1.53; 136 v § 94 (Eff 9.1.76); 137 v H 230 (E{f 10-
9-77); 138 v H 657 (Eff 9-24-79); 138 v H 736 {Eff 10-16-85); 139
v § 378 (Eff 1-11-83); 140 v B 250 (Ef 7-30-54); 140 v H 655
(Eff 6-8-84); 140 v § 27 (EfY 4-10-85); 141 v H 750 {Ef 4-5-86%
144 v § 143, Eff 7-10-91.

§ 4909.15 Fixation of reasonable rate.

Nate: See preceding version, SB 143 (144 v —) asit reads
before the amendments made by 5B 3 (148 v —), effective I-
1-2001 and 1-1-2002 and HB 384 {148 v —), effective 11-24-
88,

{A) The public utilities commission, when {ixing and de-
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termining just and reasonable rates, fares, tolls, rentals, and
charges, shall determine:

(1) The valuation as of the date certain of the property of
the public utility used and useful in rendering the public utility
service for which rates are to be fixed and determined. The
valuation so determined shall be the total value as set forth
in division {J} of section 4909.05 of the Revised Code, and a
reasonable allowance for materials and supplies and cash waork-
ing capital, as determined by the commission.

The commission, in its discretion, may include in the valua-
tion a reasonable allowance for construction work in progress
but, in no event, may such an allowance be made by the
commission until it has determined that the particular con-
struction project is at least seventy-five per cent complete.

In determining the percentage completion of a particular
construction project, the commission shall consider, among
other relevant criteria, the per cent of time elapsed in construc-
tion; the per cent of construction funds, excluding allowanee
for funds used during construction, expended, or obligated to
such constryction funds budgeted where all such funds are
adjusted to reflect current purchasing power; and any physical
inspection performed by or on behalf of any party, including
the comrmissien’s staff.

A reasonable allowance for construction wark in progress
shail not exceed ten per cent of the total valuation as stated
in this division, nat including such aliowance for construction
wark in progress.

Where the commissicn permits an allowance for construc-
tion waork in progress, the dollar value of the project ar portion
thereol included in the valuation as construction work in prog-
ress shall not be included in the valuation as plant in service
until such time as the total revenue effect of the constructfon
work in progress allowance is offset by the total revenue effect
of the plant in service exclusion. Carrying charges calculated
in a manneér similar to allowance for funds used during con-
struction shall acerue on that portion of the project in service
but not reflected in rates as plant in service, and such accrued
carrying charges shall be included in the valuation of the prep-
erty at the conclusion of the offset period for purposes of
division (]) of section 4909.05 of the Revised Code.

From and after April 19, 1985, no allowance for construction
work in progress as it relates to a particular construction project
shail be reflected in rates for a period exceeding lorty-eight
consecutive months commencing on. the date the initial rates
reflecting such allowance berome effective, except as other-
wise provided in this division.

The applicable maximum period in rates for an allowance
for construction work in progress as it relates to a particular
construction project shall be tolled if, and to the extent, a
delay in the in-service date of the project is caused by the
action or inaction of any federal, state, county, or municipal
agency having jurisdiction, where such action or inaction re-
lates to a change in a rule, standard, or approval of such agency,
and where such action or inaction is not the result of the
failure of the utility to reasonably endeavor to comply with
any rule, standard, or approval prior to such change.

In the event that such period expires before the project
Eoes inta service, the commission shall exclude, from the date
of expiration, the allowance for the project as construction
work in progress from rates, except that the commission may
extend the expiration date up to twelve months for good cause
shown,

In the event that a utility has permanently canceled, aban-
doned, or terminated construction of a project for which it
was previously permitted a construction workin progress allow-
ance, the commission immediately shall exclude the allowance
for the project from the valuation.

In the event that a construction work in progress project
Previously included in the valuation is removed from the valua-

tion pursuant to this division, any. revenues collected by the
utility from its customers after April 10, 1685, that resulted
from such prior inclusion shall be offset against future revenues
over the same period of time as the project was included in
the valuation as construetion work in progress. The total reve-
nue effect of such offset shall not exceed the total revenues
previously collected.

In no event shal! the total revenue effect of any offset or
offsets provided under division {A)}(1) of this section exceed
the total revenue effect of any construction work in progress
allowance.

(2) A fair and reasonable rate of retumn to the utility on the
valuation as determined in division {A}(1) of this section,

{3) The dollar annual retum to which the utility is entitled
by applying the fair and reasonable rate of return as determined
under division (A)(2} of this section to the valuation of the
utility determined under division (A1} of this section:

{4) The cost to the utility of rendering the public utility
service for the test period less the total of any interest on cash
or credit refunds paid, pursuant to section 4909.42 of the
Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured
by net income may, in the discretion of the commission, be
computed by the normalization method of accounting, pro-
vided the utility maintains accounting reserves that reflect
differences between taxes actually payable and taxes on a nar-
malized basis, provided that no determination as to the treat-
ment in the rate-making process of such taxes shall be made
that will result in loss of any tax depreciation or other tax
benefit ta which the utility would otherwise be entitied, and
further provided that such tax benefit as redounds to the utility
as a result of such a computation may not be retained by the
company, used to fund any dividend or distribution, or utilized
for any purpose other-than the defrayal of the operating ex-
penses of the utility and the defrayal of the expenses of the
utility in connection with construction work.

(b) The amount of any tax credits granted to an electric
light company under section 3727.391 [3727.39.1]1 of the
Revised Code for Ohio coal burned prior to January 1, 2000,
shall not be retained by the company, used to fund any dividend
or distribution, or utilized for any purposes other than the
defrayal of the allowable operating ‘expenses of the company
and the defrayal of the allowable expenses of the company in
connection with the installation, acquisition, construction, or
use of a compliance facility. The amount of the tax credits
granted to an electric light company under that section for
Ohio coal bumed prior to January 1, 2000, shall be reruned
to its customers within three years after initizlly claiming the
credit thraugh an offset to the company's rates or fuel compa-
nent, as determined by the commission, as set forth in sched-
ules filed by the company under section 4605.30 of the Revised
Code. As used in division (A){4){c} of this section,} “compli-
ance facility” has the same meaning as in section 5727.391
[5727.39.1] of the Revised Code.

{B} The commission shall compute the gross annual reve-
nues to which the utility is entitled by adding the dollar amount
of return under division (A}X3) of this secticn to the cost of
rendering the public utility service for the test periad under
division (A){4} of this section.

{C) The test peried, unless otherwise ordered by the com-
mission, shall be the twelve-month periad beginning six months
prior to the date the application is filed and ending six months
subsequent to that date. In no event shall the test period end
more than nine months subsequent to the date the application
is fled. The revenues and expenses of the utility shall be
determined during the test period. The date certain shall be
not later than the date of filing.

{D) When the commission is of the opinion, after hearing
and after making the determinations under divisions {A} and
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(B} of this section, that any rate, fare, charge. toll, rental,
schedule, classification, or service, or any joint rate, fare,
charge, toll, rental, schedule, classification, or service ren-
dered, charged, demanded, eXacted, or proposed to be ren-
dered, charged, demanded, or exacted, is, or will be, unjust,
unreasonable, unjustly discriminatery, unjustly preferential, or
in violation of law; that the service is, or will be, inadequate,
or that the maximum rates, charges, tolls, or rentals chargeable
by any such public utility are insufficient to yield reasonable
compensation for the service rendered, and are unjust and
unreasonable, the commission shall:

(1) With due regard among other things to the value of all
property of the public utility actually used and useful for the
convenience of the public as determined under division (A)1)
of this section, excluding from such value the value of any
franchise or right to own, operate, or enjey the same in excess
of the amount, exclusive of any tax or annual charge. actually
paid to any political subdivision of the state or county, as the
consideration for the grant of such franchise or right, and
excluding any value added to such property by reason of a
monopoly or merger, with due regard in determining the dokar
annual return under division (A)(3} of this section to the neces-
sity of making reservation out of the income for surplus, depre-
ciation, and contingencies, and;

(2) With due regard to all such other matters as are proper,
according to the facts in each case,

{a) Including a fair and reasonable rate of return determined
by the commission with reference to a cost of debt equal to
the actual embedded cost of debt of such public utility,

¢h) But not including the portion of any periodic rental ar
use payments representing that cost of property that isincluded
in the valuation report under divisions (F) and (G) of section
4508.05 of the Revised Code, fix and determine the just and
reasonable rate, fare, charge, toll, rental, or service to be ren-
dered, charged, demanded, exacted, or collected for the perfor-
mance o7 rendition of the service that will provide the public
utility the allowable gross annual revenues under division {B)
of this section, and order such just and reasonable rate, fare,
charge, toll, rental, or service to be substituted for the existing
one. After such determination and order no change in the
rate, fare, toll, charge, rental, schedule, classification, or service
shall be made, rendered, charged, demanded, exacted, or
changed by such public utility without the order of the commis-

. sion, and any other rate, fare, toll, charge, rental, classification,
or service is prohibited.

{E} Upon application of any person or any public utility,
and after notice to the parties in interest and opportunity to
be heard as provided in Chapters 4901, 4903., 4905, 4907.,
4609., 4921, and 4923. of the Revised Code for other hearings,
has been given, the commission may rescind, alter, or amend
an order fixing any rate, fare, toll, charge, rental, classification,
or service, or any other order made by the commission, Certi-
fied copies of such orders shall be served and take effect as
provided for original erders.

HISTORY: CC § 614-23; 102 v 549, § 25; Bureau of Code
Revision, 10-1-5%; 136 v § 94 (Eff 9-1-76); 137 v H 230 {Eff 10
9.77); 138 v H 657 (Eff 9-24-79); 138 v H 736 (E{f 10-16-80); 135
v § 378 (Eff 1-11-83); 140 v H 250 (E{f 7-30-84}; 140 v H 635
(EFf 6-8-84); 140 v § 27 (Eff 4-10-85); 141 v K 750 (Eff 4.5-86);
144 v § 143 (Eff 7-10-81); 148 v § 3 (EfT 1-1.200}; 1-1.2002¢),
148 v H 384. Eff 11-24.99.

} The provisious of § 3 of 5B 3 (148 v —) read as foliows:

SECTION 5. Sections ® ® © 4908.15 * © * of the Revised Code,
as amended by this act, shall take effect on Janvary 1. 2001,
but if the Public Utilities Commission issues an order under
division {C) of section 4925 01 [see division (C)of RC § 4928.01
set aut in note following RC § 4909 15.7] of the Revised Code,
as enacted by this act, the amendments ta such sections shall

be applied accordingly. In addition, the amendment of divisicn
{A){4)Db) of section 4509.15 of the Revised Code, as amended
by this act, shall not be applied until January 1, 2002, [The
replacement of RC § 5727.38.1 by RC § 5733.39 does not
become effective until 1-1-2002, as amended by SB 3 {145 v
—). The new wording “for Ohio coal burned prior o January
1, 2000 ..." is enacted by HB 384 (148 v —), effective 11-
24-93.]

11 Division (A)4)c} was changed to division {A){4)(b} in
SB 3 {148 v —), to become effective 1-1-2002. See additional
information in provisions ¢f § 5 of §B 3, following the history
for RC § 4909.15.

The pravisions of § 2 of B 384 (148 v —) read in part as
Tollows:

SecTron . © ° ° and section 4909.15 of the Hevised Code as
amended by Am. Sub. § B. 3 of the 123rd General Assembly
are hereby repealed.

The provisions of $§ 4, 5, 6 of HB 384 (148 v —) read as '
follows:

Sectron 4. (A} The amendment by this act of section
5727.361 of the Revised Code increasing the per-ton credit
for burning Ohio coal applies to Ohic coal bumed on or after
January 1, 2000, and on or before April 30, 2001. The tax
credit claimed for the twelve-month period ending April 30,
2000, shall be adjusted so that the credit equals one dollar
per ton for Ohio coal burmed on or befure December 31, 1898,
of that twelve-month period, and three dollars per ton for
Ohio coal burned en or after January 1, 2000,

(B) The amendment of section 5727.381 of the Revised
Code and the repeal of the existing version of that section by
this act does not affect the delayed repeal of that section by
Section 8 of Am. Sub. $.B. 3 of the 123rd General Assembly.
Section 5727.391 of the Revised Code, as amended by this
act, shall be repealed as provided in Section § of Am. Sub.
S.B. 3 of the }23rd General Assembly.

SECTIONS, The repeal and reenactment by this act of section
5733.39 of the Revised Code takes effect January 1, 2002, and
applies to Ghio coal bumed after April 30, 2001, but before
January 1, 2005, notwithstanding Section 12 of Am. Sub. S.B.
3 of the 123rd General Assembly.

Sectien 6. The amendment by this act of section 4909.15
of the Revised Code, as amended by Am. Sub. 5.B. 3 of the
123rd General Assembly, is contingent on Am. Sub. S.B. 3 of
the 123rd General Assembly becoming law.

Cross-References to Related Sections

Additional jurisdiction and powers of commission concerning
utility or affiliate, RC § 4928.18.

Altermative method of establishing rates and charges, RC §
4927.04,

Alternative rate plan defined, RC § 4929.01.

Approval of alternate rate plan, RC § 4529.05.

Ascertainment of valuation, RC § 4909.09.

Change in risk arising fram environmental compliance plan,
RC § 4909.19.3.

Commission ta determine rates and charges; recurring rates;
credit to recover norrecurring charges, RC § 493147,

Cansideration of prudence of strategy for compliance with
acid rain control requirements, RC § 4909.15.8.

Energy conservation programs, RC § 4805.70.

Findings as to rate; valuation of property, RC § 4805.39.

Procedure after approval of exemption or alternate plan; reduc-
tion of rate or charge, RC § 4929.07.

Rates for telephone network portion of uniform emergency
telephone number system, RC § 493147,

Regulation of public wrilities restructured, RC § 4935.04.
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force and prevent the breach of contracts between electric
company and ity relating ta electric rates; Defiance v, Toledo
Edison Co., 47 OApp 100, 19¢ NE 781, 40 OLR 181.

21. (1933} An ordinance relating to the rate for electric
energy, accepted by electric company, constituted a binding
contract between the company and the city: Defiance v. Toledo
Edison Co., 47 OApp 100, 190 NE 781, 40 OLR 181.

22. (1933) Where action of gas cempany, in making changes
as to time of reading meters, was in violation of statute, injunc-
tion would lie without proof of damage to enjoin collection of
charges in excess of rates provided by ordinance, accepted by
company: Defiance v. Toledo Edison Co., 47 OApp 100, 190
NE 781, 40 OLR i8].

23. (1933) Gas company was not authorized to make mini-
mum charges for any pericd other than period expressly pro-
vided for in rate ordinance and schedule of rates: Defiance v.
Toleda Edison Co., 47 QApp 100, 190 NE 781, 40 OLR 181

24. {1033) Where gas company’s change in rate, made with-
out order of public utilities commission, was wholly illegal,
court had jurisdiction to enjoin its enforcement, but such in-
junction would not prevent company {rom applying to commis-
sion for order to make change: Defiance v. Toledo Edisen
Co., 47 OApp 100G, 190 NE 781, 40 OLR 181

25. (1918} A change of rates by the public utilities commis-
sion, autharized by RC § 4809.17, applies to existing contracts.
Henee, an electric company which has contracted to supply
current at the then schedule of rates cannot be enjeined from
cutting off the current on refusal to pay the new rates, although
plaintiff had arranged its plant therefor at considerable ex-
pease. Instability of contracts under this drastic statute can
be remedied only by the legislature: Hocking Glass Co. w.
Ohio Lt & Power Co., 11 OApp 80, 23 OCA 265, .

[§ 4909.17.1] § 4909.171 wa

terworks rate charge based on change in water
cost imposed by local government.

Any waterworks company whose water supply is pro-
vided by a municipal corparation or other local govern-
mental unit of this state whose rates are not subject
to regulation by the public utilities commission shall
request an increase or decrease in rates when the rate
change is based solely on a change in the cost of water
imposed on the waterworks company by the municipal
corporation or other governmental unit and, in such
instance, sections 4909.18 and 4909.19 of the Revised
Code do not apply. When the waterworks company
requests a rate change, it shall file with the commission
evidence of the new rates imposed by the municipal
corporation or other governmental unit and approprate
taniff revisions, without change in the distribution of
revenue responsibility of the various classes of custom-
ers, which revisions shall become effective immediately.

HISTORY: 142 v § 337, ET 3-29-88.

Research Aids

Waterworks rate change based on local government's change
of water cost:
O-Jur3d: Pub Util § 160

§ 4909.18 Application for establishment

or change in rate.

Any public utility desiring to establish any rate, joint
- Tate, toll, classification, charge, or rental, or to modify,

amend, change, increase, or reduce any existing rate,
joint rate, toll, classification, charge, or rental, or any
regulation or practice affecting the same, shall file a
written application with the public utilities commission.
Except for actions under section 4909.16 of the Revised
Code, no public utility may issue the notice of intent
to file ap application pursuant to division (B) of section
4909.43 of the Revised Code to increase any existing
rate, joint rate, toll, classification, charge, or rental, until
a final order under this section has been issued by the
commission on any pending prior application to increase
the same rate, joint rate, toll, classification, charge, or
rental or unti] two hundred seventy-five days after filing
such application, whichever is sooner. Such application
shall be verified by the president or a vice-president
and the secretary or treasurer of the applicant. Such
application shall contain a schedule of the existing rate,
joint rate, toll, classification, charge, or rental, or regula-
tion or practice affecting the same, a schedule of the
madification amendment, change, increase, or reduc-
tion sought to be established, and a statement of the
facts and grounds upon which such application is based.
If such application proposes a new service or the use
of new equipment, or proposes the establishment or
amendment of a regulation, the application shall fully
describe the new service or equipment, or the regula-
tion proposed to be established or amended, and shall
explain how the proposed service or equipment differs
from services or equipment presently offered or in use,
or how the regulation proposed to he established or
amended differs from regulations presently in effect.
The application shall provide such additional informa- ;
tion as the commission may require in its discretion. If L
the commission determines that such application is not },
for an increase in any rate, joint rate, toll, classification,
charge, or rental, the commission may permit the filing
of the schedule proposed in the application and {ix the
time when such schedule shall take effect. If it appears
to the commission that the proposals in the application
may be unjust or unreasonable, the commission shall
set the matter for hearing and shall give notice of such
hearing by sending written notice of the date set for
the hearing to the public utility and publishing notice
of the hearing one time in a newspaper of general
circulation in each county in the service area aifected
by the application. At such hearing, the burden of proof
to show that the proposals in the application are just
and reasonable shall be upon the public utility. After
such hearing, the commission shall, where practicable,
issue an appropriate order within six months from the
date the application: was filed.

If the commission determines that said application is
for an increase in any rate, joint rate, toll, classification,
charge, or rental there shall also, unless otherwise or-
dered by the commissien, be filed with the application
in duplicate the following exhibits:

{A} A report of its property used and useful in render-
ing the service referred to in such application, as pro-
vided in section 4909.05 of the Revised Code;

(B} A complete operating statement of its last fiscal
year, showing in detail all its receipts, revenues, and
incomes from all sources, all of its operating costs and
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other expenditures, and any analysis such public utility
deems applicable to the matter referred to in said appli-
cation;

{C} A statement of the income and expense antici-
pated under the application liled;

(D) A statement of financial condition summarizing
assets, liabilities, and net worth;

{E) A propesed notice for newspaper publication
fully disclosing the substance of the application. The
notice shall prominently state that any person, firm,
corporation, or association may file, pursuant to section
4909.19 of the Revised Code, an objection to such in-
crease which may allege that such application contains
proposals that are unjust and discriminatory or unrea-
sonable. The notice shalt further inciude the average
percentage increase in rate that a representative indus-
trial, commercial, and residential custamer will bear
should the increase be granted in full;

{F) Such other information as the commission may
require in its discretion.

HISTORY: GC § 614.20; 102 v 549, § 22; 108 v PtII, 1094;
110 v 366; 113 v 16; 119 v 275; Bureau of Code Revision, 10-1-
53; 136 v 5 94 (Eff 9-1-76); 139 v § 378, Eff 1-11-83,

Cross-References to Related Sections

Alternative method of establishing rates and charges, RC §
4927 04,

Application for change in rate; approval, RC § 4%08.17.

Approval of alternate rate plan, RC § 4920.05.

Commission to review fuel related practices of electric light
companies, RC § 4905.66.

Complaint, appeal or notification requirements, RC § 4809 38

Market-based standard service offer; competitive bidding pro-
cess; failure to provide service, RC § 4928.14.

Natural gas company inspections; recovery of actual expenses,
RC § 4905 94.

Fower of municipal carporation or corporations to fix rate,
price, and charge, RC § 4909.34.

Proposed rate increase effective date, RC § 4909.42.

Publication; investigation, RC § 4909,19.

Public hearings to be held in municipal corporation affected
by rate increase, RC § 4903.08.3.

Purchased gas adjustment clause; rule, RC § 4905.30.2.

Rate increase application filing date, RC § 4909.43,

Review of continued appropriateness of environmental compli-
ance plan, RC § 4913.05.

Rule defined, RC § 121.24.

Schedules for providing noncompetitive service; access of self-
generator to back-up electricity supply, RC § 4528.15.

Service offering for nonfirm electric service customers, RC §
4928 44.

Utlity report showing property valuation, RC § 4509.15.6.

Utility to file schedules containing unbundled rate compo-
nents; equitable reduction to refiect utility's receipt of
refund; standard service offer during market develop-
ment period; amendment of separation plan; plan for
independent operation of transmission facilities, RC §
4928.35.

Violation, RC § 4909.41.

Waterworks rate charge based on change in water cost imposed
by local government, RC § 4509.17.1.

Chio Administrative Code
Public utilities commission: administration—
General rate proceeding: rules of practice. QAC ch. 4901-
1
Time periods for discovery. QAC 4901-1-17.

Standard filing requirements for rate increases. OAC ¢h.

4901-7.
Public utilities commission: utilities—

Applications by telephane utility for other than an increase
in rates. QAC ch. 4801:1-8.

Electric fuel component rate. OAC ch. 4801:1-11.

Ohio coal research and development rate. QAC ch. 4901:1-
12.

Zones of operation, or service areas of the telephone compa-
nies. DAC 4901:1-3-03.

Research Aids

Public utility's application to establish or change rate:
O-Tur3d: Pub Ut §4 62, 96, 100, 143, 146, 159-161, 182,
183

Law Review

Deregulation of telephone services in Ohio. Frank P. Darr.
24 AkronLRev 22§ (1951).

Emergency rate making for Ohio public utilities. Sally W.
Bloomfield. 37 OSLJ 108 (1976).

Municipal home rule in Ohia: Police regulations — specific
subject. George D Vaubel. 3 ONorthLRev 814 (1976),

Public Utilities. Ohio Law Survey. 51 CinLRev 203 {1982).

CASE NOTES AND OAG
INDEX

Application, 4, &, 13, 16

Burden to justify adjustment on utility, 3

Cellular phones, 1

Common pleas caurt; jurisdiction, 18
Consideration of parent utility's capital structure, 5
Evidence, 11

Exhibirs, 20, 21

Increase of rates, 14

Measured rate senvice, 8

Rate-fixing ordinances, 15, 17

Reversal of order, 9, 10

Short-term debt, 7

What the public utilities commission may consider, 2, 12, 13

1. {1997} The Federal Cemmunications Act § 332 did not
preempt cellular telephone service reseller’s administrative
complaint belore PUCQO against cellular telephone service pro-
viders alleging discriminatory treatment and violations of Ohio
law: GTE Mabilnet of Ohio v. Johnson, 111 F3d 469 (6th
Cir.).

2. (1994) The commission’s approval of custom calling ser-
vices under RC § 4909.18 does not constitute state action
under the fourteenth amendment: Ohio Demestic Viclence
Network v. Pub. Util. Comm., 7¢ 083d 311, 6§38 NE2d 101

3. (1984) The utility had the burden to demanstrate to the

commission that an adjustment was justified based on the’

utifity’s estimates of a reduction in local service revenues:
Cincinnati Bell Tel. Co. v. P.U.C., 12 053d 280, i2 OBR 356,
466 NE2d 848.

4. (1981} A first filing, under RC § 4909.18, cannot be an
application for an increase in rates; the fact that the service
was previously provided on a contract basis is irrelevant: Cleve-
land v. P.U.C., 67 052d 446, 21 O03d 279, 484 NE2d 561

5. (1980) The commission may consider the consolidated
capital structure of the parent utility in determining a utility’s
interest expense: Ohio Water Service Co. v. P.U.C., 64 0s2d
12, 158 O03d 132, 412 NE2d 397.

6. (1980} A water-works company must conform to the rates
filed with the application for a certificate: Public Utility Service
v. P.U.C., 62 082d 421, 16 Q034 447, 406 NE2d 522.
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— 432801}
492802

| 4925.03
T 4928.04
492805
4928.06
4928.07
_ 4928.08
4928.09
4926.10
4928.11
4928.12
4928.13
4928.14

— 4928.15

4928.16

4928.17
4928.18

4528.19
- 4928.20

4528.31
4928.32

4028.33
4928.34

T 4928.35

4928.36
3928 37

4928.38

CUAPTER 4928:

COMPETITIVE RETAIL ELECTRIC

SERVICE

[efinitions.

State policy commencing with start of competitive
retail electric service.

Identification of competitive services access to non-
competitive senvices.

Commission may declare additional competitive ser-
vices.

Extent of exemption fram municipal and state super.
vision and regulation.

Commission 1o ensure éffectuation of state policy;
rules; abuses of market power.

Separate pricing of services; itemization on bill; re-
packaging and offering on bundled basis.
Certification to provide competitive service; capabil-

ity standards.

Consent to jurisdiction and service of process in
(hio; designation of agent; exceptions.

Minimum service requirements; consumer protec-
tion rules.

Minimum requirements for noncompetitive ser-
vices; annual compliance reports.

Transfer of control of transmission facilities to quali-
fying transmission entity; regional oversight
body or mechanism.

Decommissioning of nuclear generation facilities.
Market-based standard service offer; competitive
bidding process; failure to provide service,
Schedules for providing noncompetitive service; ac-
cess of self-generator to back-up electricity

supply.

Jurisdiction of ¢commission vpon complaint or com-
mission initiative: arbitration of commercial dis-
putes; alternative dispute resolution proce-
dures.

Corporate separation plan.

Additional jurisdiction and powers of commission
concerning utility or affiliate.

Consumer education regarding restructuring,.

Municipal, township or county aggregation of retail
electric loads,

[UTILITY TRANSITION PLAN FOR

 MARKET DEVELOPMENT PERIOD)

Utility's transition plan.

Expedited discovery concerning transition plan, pre-

liminary objections; hearing; records.

Approval of transition plan; interim order and plan;
compliance required.

Determinations necessary for approval or prescrib-
ing of plan; approval of abandonment,

Utility to file schedules containing unbundled rate
components; equitable reduction to reflect utili-
ty's receipt of refund; standard service offer dur-
ing market development pericd; amendment of
separation plan; plan for independent operation
of transmission faciiities.

Compfajnt or commission initiative concerning tran-
sition plan.

Mechanisms for receiving transition revenues; tran-
sition charge; itemization and disclosure.

Commencement and termination of transition reve-
nues; utility’s responsibility for competitive via-
bility.

Secticn

492839 Determination of total allowable transition costs;
COmmission may imMpose cemmitments upon
collection of reverues to ensure proper use.

Commission to establish transition charge for each
customer class; expiration of utility’s market de-
velopment period; periodic reviews; residential
rate reduction; resale provisions; status as retail
customer.

Electric cooperative transition revenues.

General plan for utilities to provide consumer edu-
cation on electric restructuring,

Programs assisting employees aflected by restruc-
turing; use of unencumbered pension funds.

[4928.43.1] 4928431 Electric employee assistance advisory

4928 40

492841
4928 42

4928.43

board.

4928 44 Service offering fer nonfirm electric service cus-
tomers.

4928.51  Universal service fund; arrearages by percentage of
income payment program customers; audits to
establish baseline for program.

492852 Universal service rider.

4928.53 Development director to administer low-income
customer assistance programs; rules.

4928.54 Aggregation of percentage of income customers for
purpose of auction.

482855 Energy efficiency and weatherization program,

4928.56 Education program conceming low-income cus-
tomer assistance programs.

4928 57 Biennial report to legislative committees,

4928.58 Public benefits advisory board.

{ENERGY EFFICIENCY REVOLVING
LOAN PROGRAM|

402861 Energy efficiency revolving loan fund.

492862 Energy efficiency revobving loan program created.

492863 Purposes of program.

4928 67 Cantract or tariff providing for net energy metering;

availability to customer-generators.

§ 4928.01 Definitions.

(A} As used in this chapter:

{1) “Ancillary service” means any function necessary
to the provision of electric transmission or distribution
service to a retail customer and includes, but is not
limited to, scheduling, system control, and dispatch ser-
vices; reactive supply from generation resources and
voltage control service; reactive supply from transmis-
sion resources service; regulation service; frequency re-
sponse service; energy imbalance service; operating re-
serve-spinning reserve service; operating reserve-sup-
plemental reserve service; load following; back-up sup-
ply service; real-power loss replacement service; dy-
namic scheduling; system black start capability; and
network stability service.

(2) “Billing and collection agent” means a fully inde-
pendent agent, not affiliated with or otherwise con-
trolled by an electric utility, electric services company,
electric cooperative, or govemmental aggregator sub-
ject to certification under section 4928.08 of the Revised
Code, to the extent that the agent is under contract

289

C00073




G EE - En Ea

[ ]

§ 4928.01 FUBLIC UTI‘LITIES 290

with such utility, company, cooperative, or aggregator
solely to provide billing and collection for retail electric
service on behalf of the utility company, cooperative,
or aggregator.

(3) “Certified territory” means the certified territory
established for an electric supplier under sections
493381 to 4933.90 of the Revised Code as amended
by Sub. 5.B. No. 3 of the 123rd general assembly.

{4) "Competitive retail electric service” means a com-
ponent of retail electric service that is campetitive as
provided under division (B) of this section.

{3} “Electric cooperative” means a not-for-profit elec-
tric light company that both is or has been financed in
whole or in part under the “Rural Electrification Act
of 1936,” 49 Stat. 1363, 7 YU.5.C. 901, and owns or
operates facilities in this state to generate, transmit, or
distribute electricity, or a not-for-profit successor of
such company.

{6} "Electric distribution utility” means an electric
utility that supplies at least retail electric distribution
service,

{7) “Electric light company” has the same meaning
as in section 49035.03 of the Revised Code and includes
an electric services company, but excludes any self-
generator to the extent it consumes electricity it so
produces or to the extent it sells for resale electricity
it so produces. ,

" (8} “Electric load center” has the same meaning as
in section 4933.81 of the Revised Code.

(9) “Electric services company” means an electrie
light company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging
for the supply of anly a competitive retail electric service
in this state. “Electric services company” includes a
power marketer, power broker, aggregator, or indepen-
dent power producer but excludes an electric coopera-
tive, municipal electric utility, governmental aggregator,
or billing and collection agent.

(10} “Electric supplier” has the same meaning as in
section 4933.81 of the Revised Code.

(11) “Electric utility” means an electric light company
that is engaged on a for-profit basis in the business of
supplying a noncompetitive retail electric service in this
state or in the businesses of supplying both a noncom-
petitive and a competitive retail electric service in this
state. “Electric utility” excludes a municipal electric
utility or a billing and collection agent.

{12) “Firm electric service” means electric service

. other than nonfirm electric service.

{13) “Governmental apgregator” means a legislative
authority of a municipal corporation, a board of town-
ship trustees, or a board of county commissioners acting
as an aggregator {or the provision of a competitive retail
electric service under authority conferred under section
4928.20 of the Revised Code,

{14) A person acts “knowingly,” regardless of the per-
son's purpose, when the person is aware that the per-
son's conduct will probably cause a certain result or
will probably be of a certain nature. A person has knowl-
edge of circumstances when the person is aware that
such circumstances probably exdst.

{15} “Level of funding for low-income customer en-
ergy efficiency programs provided through electric util-
ity rates” means the level of funds specifically included
in an electric utility’s rates on the effective date of
this section pursuant to an order of the public utilities
commission issued under Chapter 4905. or 4909, of
the Revised Code and in effect on the day before the
effective date of this section, for the purpose of improv-
ing the energy efficiency of housing for the utility's low-
income custorners. The term excludes the level of any
such funds committed to a specific nonprofit organiza-
tion or organizations pursuant to a stipulation or con-
tract.

(16} "Low-income customer assistance programs”
means the percentage of income payment plan program
as prescribed in rules 4901:1-18-02(B} to (G) and
4901:1-18-04(B} of the Ohio Administrative Code in
effect on the effective date of this section or, if modified
pursuant Lo authority under section 4928.53 of the Re-
vised Code, the program as modified; the home ensrgy
assistance program as prescribed in section 5117.21 of
the Revised Code and in executive order 97-1023-V or,
if modified pursuant to authority under section 492853
of the Revised Code, the program as modified; the
home weatherization assistance program as prescribed
in division (A){6) of section 122.011 [122.01.1] and in
section 122.02 of the Revised Code or, if modified
pursuant to authority under section 4928.53 of the Re-
vised Code, the program as modified; the Ohio energy
credit program as prescribed in sections 5117.01 to
5117.05,5117.07ta5117.12, and 513 7.99 of the Revised
Code or, if modified pursuant to authority under seetion
4928.53 of the Revised Code, the program as modified;
and the targeted energy efficiency and weatherzation
program established under section 4928.55 of the Re-
vised Code.

(17) "Market development period” for an electric
utility means the period of time beginning on the start-
ing date of competitive retail electric service and ending
on the applicable date for that utility as specified in
section 4928.40 of the Revised Code, irrespective of
whether the utility applies to receive transition revenues
under this chapter,

{18) "Market power” means the ability ta impase on
customers a sustained price for a product or service
above the price that would prevail in a competitive
market.

{19) “Mercantile commercial customer” means a
commercial or industrial customer if the electricity con-
sumed is for nonresidential use and the customer con-
sumes more than seven hundred thousand kilowstt
hours per year or is part of a national account involving
multiple facilities in one or more states.

(20) “Municipal electric utility” means a municipal
corparation that owns or operates facilities to generate,
transmit, or distribute electricity.

(21) "Nencompetitive retail electric service” means
a component of retail electric service that is noncompet-
itive as provided under division (B} of this section.

(22) “Nonfirm electric service” means electric service
provided pursuant to a schedule filed under section
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4905.30 of the Revised Code or pursuant to an arrange-
ment under section 4905.31 of the Revised Code, which
schedule or arrangement includes conditions that may
requu-e the customer to curtail or mterrupt electric
usage during nonemergency circumstances upon notifi-
cation by an electric utility.

(23) “Percentage of income payment plan arrears”
means funds eligible for collection through the percent-
age of income payment plan rider, but uncollected as
of July 1, 2000.

{24) “Person” has the same meaning as in section
1.59 of the Revised Code.

{23) “Project” means any real or personal property
connected with all or part of an industrial, distribution,
commercial, or research facility, not-for-profit facility,
or residence that is to be acquired, constructed, recon-
structed, enlarged, improved, furnished, or equipped,
or any combination of those activities, with aid furnished
pursuant to sections 4928.61 to 4928.63 of the Revised
Code for the purposes of not-for-profit, industdal, com-
mercial, distribution, residential, and research develop-
ment in this state. “Project” includes, but is not limited
to, any small-scale renewables project.

{26) “Regulatory assets” meauns the unamortized net
regulatory assets that are capitalized or deferred un the
regulatory books of the electric utility, pursuant to an
arder or practice of the pablic utilities commission or
pursuant to generally accepted accounting prineiples as
a result of a prior commission rate-making decision,
and that would otherwise have been charged to expense
as incurred or would not have been capitalized or other-
wise deferred for future regulatory consideration absent
commission action, “Regulatory assets” includes, but is
not limited to, all deferred demand-side management
costs; all deferred percentage of income payment plan
arrears; post-in-service capitalized charges and assets
recognized in connection with statement of financial
aceounting standards no. 109 (receivables from custom-
ers for income taxes); future nuclear decommissioning
costs and fuel disposal costs as those costs have been
determined by the commission in the electric utility’s
most recent rate or accounting app]ieation proceeding
addressing such costs; the underpreciated? costs of
safety and radiation contrel equipment on nuclear gen-
erating plants owned or leased by an electric utility;
and fuel costs currently deferred pursuant to the terms
of one or more settlement agreements approved by the
‘commission.

(27) “Retail electric service” means any service in-
volved in supplying ot arranging for the supply of elec-
tricity to ultimate consumers in this state, from the
point of generation to the point of consumption. For
the purposes of this chapter, retail electric service in-
cludes one or mare of the following “service compo-
nents”: generation service, aggregation service, power
marketing service, power brokerage service, transmis-
sion service, distribution service, ancillary service, me-
tering service, and billing and collection service.

(28) “Small electric generation facility” means an
electric generation plant and associated facilities de-

signed for, or capable of, operation at a capacity of less
than two megawatts.

(29) “Starting date of competitive retail electric ser-
vice” means January 1, 2001, except as provided in
division {C) of this section.

(30} “Customer-generator” means a user of a net me-
tering system.

(31} “Net metering” means measuring the difference
in an applicable billing period between the electricity
supplied by an electric service provider and the electric-
ity generated by a customer-generator which is fed back
to the electric service provider.

(32) “Net metering system” means a facility for the
praduction of electrical energy that dees all of the fol-
lowing:

{a) Uses as its fuel either solar, wind, biomass, landfill
gas, or hydropower, or uses a microturbine or a fuel
cell,

{b) Is located on a customer-generator’s premises;

() Operates in parallel with the electric utility’s trans-
mission and distribution facilities;

(d) Is intended primarily to offset part or all of the
customer-generator’s requirements for e]ectricil-y.

{33) “Self-generator” means an entity in this state
that owns an electric generation facility that produces
electricity primarily for the owner's consumption and
that may provide any such excess electricity to retail
electric service providers, whether the facility is in-
stalled or operated by the owner or by an agent under
a contract.

(B) For the purposes of this chapter, a retail electde
service component shall be deemed a competitive retail
electric service if the service component is competitive
pursuant to a declaration by a provision of the Revised
Code or pursuant to an order of the public utilities
commission authorized under division {A) of section
4928.04 of the Revised Code. Otherwise, the service
component sha'l be deemed a noncompetitive retail
electric service.

(C) Prior te Janvary 1, 2001, and after application by

-an electric utility, notice, and an opportunity to be

heard, the public utilities commission may issue an or-
der delaying the January 1, 2001, starting date of com-
petitive retail electric service for the electric utility for
a specified number of days not to exceed six months,
but only for extreme technical conditions precluding
the start of competitive retail electric service on January
1, 2001.
HISTORY: 148 v § 3. Eff 7-6-99; 10-5-99.1§

1 So in enrolled bill, division {A){26).

tt The effective date of SB 3, as it applies to this section,
is unclear. See Ohio Constitution Art. I, §§ lc and 1d.

The provisions of § 9 of SB 3 (148 v ) read as follows:

SECTION 9, Sections 4903.301, 4905.66, 4905.67, 4905.68,
4905.69, 4500.157, 4909.158, 4909.159, 4909.191, 4909.192,
4905.183, 4913.01, 4913.02, 4913.03, 4913.04, 4913.05,
4913.06, 4913.07, 4933.27, and 4933.34 of the Revised Code,
as repealed by this act, shall take effect on January 1, 2001,
but if the Public Utilities Commission issues an order under
division (C) of section 4928 01 of the Revised Code, as enacted
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by this act, the repeal of such sections shall be applied accard-
ingly.

Cross-References to Related Sections

Determinations necessary for approval or prescabing of plan;
approval of abandenment, RC § 4928 34.

Jurisdiction of commission upon complaint or comrnission ini-
tiative; arbitration of commercial disputes; alternative
dispute resolution procedures, RC § 4928.16,

§ 4928.02 state policy commencing with

start of competitive retail electric service.

It is the policy of this state to do the following
throughout this state beginning on the starting date of
competitive retail electric service:

{A) Ensure the availability to consumers of adequate,
reliable, safe, efficient, nondiseriminatory, and reason-
ably priced retail electric service;

(B) Ensure the availability of unbundled and compa-
rable retail electric service that provides consumers with
the supplier, price, terms, conditions, and quality op-
tions they elect to meet their respective needs;

{C) Ensure diversity of electricity supplies and suppli-
ers, by giving consumers effective choices over the se-
lection of those supplies and suppliers and by encourag-
ing the development of distributed and small generation
facilities;

(D) Encourage innovation and market access for
cost-effective supply- and demand-side retail electric
service;

{E) Encourage cost-effective and efficient access to
information regarding the operation of the transmission
and distribution systems of electric utilities in order
to promote effective customer choice of retail electric
service;

(F} Recognize the continuing emergence of competi-
tive electricity markets through the development and
implementation of flexible regulatory treatment;

(G) Ensure effective competition in the provision of
retail electric service by aveiding anticompetitive sub-
sidies flowing from a noncompetitive retail electric ser-
vice to a competitive retail electric service or to a prod-
uct or service other than retail electric service, and vice
VETSR;

(H) Ensure retail electric service consumers protec-
tion against unreasonable sales practices, market defi-
ciencies, and market power;

{I) Facilitate the state’s effectiveness in the global
economy.

HISTORY: 148 v § 1. Eff 7-6-99; 10-5-99.1

1 The effective date of 5B 3, as it applies to this section, is
unclear, See Ohio Constitution Art. 11, $§ c and 1d.

Cross-References to Related Sechons

Commission to ensure effectuation of state policy; rules; abuses
of market power, RC § 4928.06.

Comp]ajnt of commission initiative concerning transition plan\
RC § 4928.36. .

Corporate separation plan, RC § 4928.17.

Identification of competitive services access to noncompetitive

: services, RC § 4928.03.

Public benefits advisory hoard, RC § 4928 58.

Schedules for providing noncempetitive service, access of self-
generator to back-up electricity supply, RC § 4528.15.

Utlity to file schedules containing unbundled rate compe-
nents; equitable reduction to reflect utility’s receipt of
refund; standard service offer during market develop-
ment period; amendment of separation plan; plan for
independent operation of transmission facilities, RC §
4928.35.

§ 4928.03 1dentification of competitive

services access to noncompetitive services.

Beginning on the starting date of competitive retail
electric service, tetail electric generation, aggregation,
power marketing, and power brokerage services sup-
plied to consumers within the certified territory of an
electric utility are competitive retail electric services
that the consumers may obtain subject to this chapter
from any supplier or suppliers. In accordance with a
filing under division (F) of section 4933.81 of the Re-
vised Code, retail electric generation, aggregation,
power marketing, or power brokerage services supplied
to consumers within the certified territory of an electric
cooperative that has made the filing are competitive
retail electric services that the consumers may obtain
subject to this chapter from any supplier or suppliers.

Bepinning on the starting date of competitive retail
electric service and notwithstanding any other provision
of law, each consumer in this state and the suppliers
to a consumer shal} have comparable and nondiscrimi-
natory access to noncompetitive retail electric services
of an electric utility in this state within its certified
territory for the purpose of satisfying the consumer’s
electricity requirements in keeping with the policy spec-
ified in section 4928.02 of the Revised Code.

HISTORY: 148 v § 3. EIf 7-6-99; 10-5-99.1

f The effective date of SB 3, as it applies to this section, is
unclear. See Chio Constitution Art. 11, §§ 1c and 1d.

§ 4928.04 Commission may declare addi-

tional competitive services,

(A) Tke public utilities commission by order may de-
clare that retail ancillary, metering, or billing and coliec-
tion service supplied to consumers within the certified
territory of an electrie utility on or after the starting
date of competitive retail electric service is a competi-
tive retail electric service that the consumers may obtain
from any supplier or suppliers subject to this chapter.
The commission may issue such order, after investiga-
tion and public hearing, oaly if it first determines either
of the following:

{1) There will be effective competition with respect
to the service.

(2) The customers of the service have reasonably
available alternatives.

The commission shall initiate a proceeding on or
before March 31, 2003, on the question of the desirabil-
ity, feasibility, and timing of any such competition.

{B) In carrying out division {A} of this section, the
commission may prescribe different élassifications, pro-
cedures, terms, or conditions for different electrie utilit-
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ies and for the retail electric services they provide that
are declared competitive pursuant to that division, pro-
vided the classifications, procedures, terms, or condi-
tions are reasonable and do not confer any undue eco-
nomic, competitive, or rarket advantage or preference
upon any electric utility.

HISTORY: 148 v § 3. Eff 7-6-99; 10-5-99.1

t The effective date of SB 3, as it applies to this section, is
unclear. See Ohic Constitution Art. [, §§ lc and 1d.

Cross-References to Related Sections

Commission to ensure effectuation of state policy; rules; abuses
of market power, RC § 4928.06.

§ 4928.05 Extent of exemption from mu-

nicipal and state supervision and regulation.

(A)(1) On and after the starting date of competitive
retail electric service, a competitive retail electric ser-
vice supplied by an electric atility or electric services
company shall not be subject to supervision and regula-
tion by 2 municipal corporation under Chapter 743. of
the Revised Code or by the public utilities commission
under Chapters 4901. to 4909., 4533, 4935, and 4963.
of the Revised Code, except section 4905.10, division
{B) of 4805.33, and sections 4905.35 and 4933.81 to
4933.90; except sections 4905.06, 4335.03, 4963.40, and

. 4963.4] of the Revised Code only to the extent related

to service reliability and public safety; and except as
otherwise provided in this chapter. The commission’s
authority to enforce those excepted provisions with re-
spect to a competitive retail electric service shall be such
authority as is provided for their enforcement under
Chapters 4901. to 4909., 4933, 4935., and 4963, of the
Revised Code and this chapter.”

On and after the starting date of competitive retail
electric service, a competitive retail electric service sup-
plied by an electric cooperative shall not be subject to
supervision and regulation by the commission under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the
Revised Code, except as otherwise expressly provided in
sections 4928.01 to 4928.10 and 4928.16 of the Revised
Code.

(2) On and after the starting date of competitive retail
electric service, a noncompetitive retail electric service
supplied by an electric utility shall be subject to supervi-

- sion and regulation by the commission under Chapters

'4901. to 4909, 4933., 4935., and 4963. of the Revised
Code and this chapter, to the extent that authority is

.not preempted by federal law, The commission’s au-

thority to enforce those provisions with respect to a
noncompetitive retail electrie service shali be the au-
thority provided under those chapters and this chapter,

— to the extent the authority is not preempted by federal

Jaw.
The commission shall exercise its jurisdiction with
respect to the delivery of electricity by an electric utility

~— in this state on or after the starting date of competitive

retail electric service so as to ensure that no aspect of
the delivery of electricity by the utility to consumers in

this state that consists of 2 noncompetitive retail electric
service is unregulated.

On and after that starting date, a noncampetitive
retail electric service supplied by an electric cooperative
shall not be subject to supervision and regulation by
the commission under Chapters 4901. to 4909., 4933,
4935., and 4963. of the Revised Code, except sections
4933.81 to 4933.90 and 4935.03 of the Revised Code.
The commission’s authority to enforce those excepted
sections with respect to & noncompetitive retail electric
service of an electric cooperative shall be such authority
as is provided for their enforcement under Chapters
4933. and 4935. of the Revised Code.

(B) Nothing in this chapter affects the authority of
the commission under Title XLIX [49] of the Revised
Code to regulate an electric light company in this state
or an electric service supplied in this state prior to the
starting date of competitive retail electric service.

HISTORY: 148 v § 3. Eff 7-6-99; 10-5-949_}

t The effective date of SB 3, as it applies to this section, is
unclear. See Ohio Constitution Art. I1, §§ e and 1d.

§ 4928.06 commission to ensure effectua-
tion of state policy; rules; abuses of market power.

{A)} Beginning on the starting date of competitive
retail electric service, the public utilities commission
shall ensure that the policy specified in section 4928.02
of the Revised Code is effectuated. To the extent neces-
sary, the commission shall adopt rules to carry out this
chapter. Initial rules necessary for the commencement
of the competitive retail electric service under this chap-
ter shall be adopted within one hundred eighty days
after the effective date of this section. Except as other-
wise provided in this chapter, the proceedings and or-
ders of the commission under the chapter shall be sub-
ject to and governed by Chapter 4903. of the Revised
Code.

{B} H the commission determines, on or after the
starting date of competitive retail electric service, that
there is a decline or loss of effective competition with
respect to a competitive retail electric service of an
electric utility, which service was declared competitive
by commission order issued pursuant to division (A) of
section 4928.04 of the Revised Code, the commission
shall ensure that that service is provided at compensa-
tory, fair, and nondiscriminatory prices and terms and
conditions,

(C) In addition to its authority under section 4928.04
of the Revised Code and divisions {A) and (B} of this
section, the commission, oa an ongping basis, shall mon-
itor and evaluate the provision of retail electric service
in this state for the purpose of disceming any noncom-
petitive retail electric service that should be available
on a competitive basis on or alter the starting date of
competitive retail electric service pursuant to a declara-
tionin the Revised Code, and for the purpose of discern-
ing any competitive retail electric service that is no
longer subject to effective competition on or after that
date. Upon such evaluation, the commission periodi-
cally shall report its findings and any recommendations
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of transmission facilities from control of generation
facilities.

(3} The transmission entity implements, to the extent
reasonably possible. palicies and procedures designed
to minimize pancaked transmission rates within this
state.

(4) The transmission entity improves service reliabil-
ity within this state.

(5) The transmission entity achieves the objectives of
an open and competitive electric generation market-
place, elimination of barriers to market entry, and pre-
clusion of control of bottleneck electric transmission
facilities in the provision of retail electric service.

(6) The transmission entity is of sufficient scope or
otherwise operates to substantially increase economical
supply options for consumers.

{7) The governance structure or control of the trans-
mission entity is independent of the users of the trans-
mission facilities, and no member of its board of direc-
tors has an affiliation, with such a user or with an affiliate
of a user during the member's tenure on the board,
such as to unduly affect the transmission entity’s perfor-
mance. For the purpose of division (B){7) of this section,
a “user” is any entity or affiliate of that entity that buys
or sells electric energy in the transmission entity’s region
or in a neighboring region.

{8) The transmission entity operates under policies
that promote positive performance designed to satisfy
the electricity requirements of customers.

{9) The transmission entity is capable of maintaining
real-time reliability of the electric transmission system,
ensuring comparable and nondiscriminatory transmis-
sion access and necessary services, minimizing system
congestion, and further addressing real or potential
transmission constraints.

{C) To the extent that a transmission entity under
division {A) of this section is authorized to build trans-
mission facilities, that transmission entity has the powers
provided in and is subject to sections 1723.01 to 1723.08
of the Revised Code. ‘

{D) For the purpose of forming or participating in a
regional regulatory oversight bedy or mechanism devel-
oped for any transmission entity under division (A} of
this section that is of regional scope and operates within
this state:

{1} The commission shall make joint investigations,
hold joint hearings, within or outside this state, and
issue joint or concurrent orders in conjunction or con-
currence with any official or agency of any state or
of the United States, whether in the holding of those
investigations or hearings, or in the making of those
orders, the commission is functioning under agreements
or compacts between states, under the concurrent
power of states to regulate interstate commerce, as an
agency of the United States, or atherwise.

(2) The commission shall negotiate and enter into
agreements or compacts with agencies of other states
for cooperative regulatory efforts and for the enforce-
ment of the respective state laws regarding the transmis-
sion entity. '

(E}If a qualifying transmission entity is not opera-
tional as contemplated in division (A) of this section,

division (A)13) of section 4928.34 of the Revised Code,
or division (G) of section 4928.35 of the Revised Code,
the commission by rule or order shall take such mea-
sures or impose such requirements on all for-profit
entities that own or control electric transmission facili-
ties located in this state as the commission determines
necessary and proper to achieve independent, nondis-
criminatory operation of, and separate ownership and
control of, such electric transmission facilities on or after
the starting date of competitive retail electric service.

HISTORY: 145 v § 3. Eff 7-6-99; 10-5-99.1

t The effective date of SB 3, as it applies to this section, is
unclear. See Ohie Constitution Art. T, §§ 1c and id.

Cross-References to Related Sectons

Determinations necessary for approval or prescribing of plan;
approval of abandonment, RC § 492834

Utility's transition plan, RC § 492831

Utlity to file schedules containing unbundled rate compo-
nents; equitable reduction to reflect wtility’s receipt of
refund; standard service offer during market develop-
ment period; amendment of separation plan; plan for
independent operation of transmission facilities, RC §
4928.35.

§ 4928.13 Decommissioning of nuclear

generation facilities.

Through a periodic filing with the public utilities
commission in such form as the commission shall pre-
scribe by rule under division {A) of section 4928.06 of
the Revised Code, each electric utility that owns nuclear
generation facilities located in this state shall deman-
strate compliance with decommissioning requirements
of the nuclear regulatory commission and public utilities
commission and shall demonstrate adequate financing
mechanisms to fund facility decommissioning.

HISTORY: 148 v § 3. Eff 7.6:99; 10-5-99.

t The effective date of SB 3, as it applies to this section, is
unclear, See Ohio Constitution Art. 11, §§ 1le and Ld.

§ 4928.14 Market-based standard service
offer; competitive bidding process; failure to pro-
vide service.

{A) After its market development period, an electric
distribution utility in this state shall provide consumers,
on a comparable and nondiscriminatory hasis within its
certified territory, a market-based standard service offer
of all competitive retail electric services necessary to
maintain essential electric service to consumers, includ-
ing a firm supply of electric generation service. Such
offer shall be filed with the public utilities commission
under section 4909.18 of the Revised Code.

(B} After that market develapment period, each elec-
tric distribution utility also shall offer customers within
its certified territory an option to purchase competitive
retail electric service the price of which is determined
through a competitive bidding process. Prior to January
1, 2004, the commission shall adopt rules conceming
the conduct of the competitive bidding process, includ-
ing the information requirements necessary for custom-
ers ta choose this option and the requirements to evalu-
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ate qualified bidders. The commission may require that
the competitive bidding process be reviewed by ar: inde-
pendent third party. No generation supplier shall be
" prohibited from participating in the bidding process,
provided that any winning bidder shall be considered
a certified supplier for purposes of obligations to cus-
tomers. At the election of the electric distribution utility,
" and approval of the commission, the competitive bid-
ding option under this division may be used as the
market-based standard offer required by division (A)
of this section. The commission may determine at any
time that a competitive bidding process is not required,
if other means to accomplish generally the same option
for customers is readily available in the market and a
reasonable means for customer participation is devel-
™ oped.

(C) After the market development period, the failure
of a supplier to provide retail electric generation service
to customers within the certified territory of the electric

™ distribution utility shall result in the supplier's custom-
ers, after reasonable notice, defaulting to the utility's
standard service offer filed under division (A) of this
section until the customer chooses an alternative sup-

— plier. A supplier is deemed under this division to have
failed to provide such service if the commission finds,
after reasonable notice and opportunity for hearing,
that any of the following conditions are met:

~= (1) The supplier has defaulted on its contracts with
customers, is in receivership, or has filed for bankruptey.

(2) The supplier ik no longer capable of providing
the service.

== (3) The supplier is unable to provide delivery to trans-
- mission or distribution facilities for such peried of time
as may be reasonably specified by commission rule
adopted under division {A} of section 4928.06 of the
— Revised Code.

{4) The supplier's certification has been suspended,
conditionally rescinded, or rescinded under division (D)
of section 4928.08 of the Revised Code.

—  HISTORY: 148 v § 3. Eff 7-6-99; 10-5-99.}

1 The effective date of SB 3, as it applies to this section, is

unclear. See Ohio Constitution Art. 11, §§ 1c and 1d.

__ Cross-References to Related Sections

Municipal, township or county aggregation of retail electric
loads, RC § 4928.20.

Utility to file schedules containing unbundied rate compo-
nents; equitable reduction to reflect utility’s receipt of
refund; standard service offer during market develop-
ment period; amendment of separation plan; plan for
independent operation of transmission facilities, RC §
4928 .35.

§ 4928.15 schedules for providing non-

competitive service; access of self-generator to
s back-up electricity supply.

(A} Except as otherwise provided in sections 4928.31
to 492840 of the Revised Cade, no electric utility shall
supply noncompetitive retail electrie distribution ser-

~-vice in this state on or after the starting date of competi-
tive retail electric service except pursuant to a schedule
for that service that is consistent with the state policy

specified in section 4928.02 of the Revised Code and
filed with the public utilities commission under section
4909.18 of the Revised Code. The schedule shall pro-
vide that electric distnbution service under the schedule
is available to all consumers within the utility’s certified
territory and to any supplier to those consumers on a
nondiscriminatory and comparable basis. Distribution
service rates and charges under the schedule shail be
established in accordance with Chapters 4905. and
4909. of the Revised Code. The schedule shall include
an obligation to build distribution facilities when neces-
sary to provide adequate distribution service, provided
that a customer requesting that service may be required
to pay all or part of the reasonable incremental cost
of the new facilities, in accordance with rules, policy,
precedents, or orders of the commission,

(B) Except as otherwise provided in sections 4928.31
to 492840 of the Revised Code and except as pre-
empted by federal law, no electric utility shall supply
the transmission service or ancillary service component
of noncompetitive retail electric service in this state on
or after the starting date of competitive retail electric
service except pursuant to a schedule for that service
component that is consistent with the state policy speci-
fied in section 4928.02 of the Revised Code and filed
with the commission under section 4909.18 of the Re-
vised Code. The schedule shall provide that transmis-
sion or ancillary service under the schedule is available
to all consumers and to any supplier to those consumers
on a nondiscriminatory and comparable basis. Service
rates and charges under the schedule shall be estab-
lished in accordance with Chapters 4905. and 4909. of
the Revised Code. =

(C) A self-generator shall hiave access to backup elec-
tricity supply from its competitive electric generation
service provider at a rate to be determined by contract.

HISTORY: 148 v § 3. EMT 7-6-99; 10-5.99.1

T The effective date of SB 3, as it applies to this section, is
unclear. See Ohic Constitution Art. 11, §§ lc and 1d.

Cross-References to Related Sections

Jurisdiction of commissien upon complaint or commission ini-
tiative; arbitration of commercial disputes; alternative
dispute resolution procedures, RC § 4923.16,

§ 4928.16 Jurisdiction of commission

upon complaint or commission initiative; arbitra-
tion of commercial disputes; alternative dispute
resolution procedures.

(A)1) The public utilities commission has jurisdic-
tion under section 4305.26 of the Revised Code, upon
complaint of any person or upon complaint or initiative
of the commission on or after the starting date of com-
petitive retail electric service, regarding the provision
by an electric utility, electric services company, electric
cooperative, or governmental aggregator subject to cer-
tification under section 4928.08 of the Revised Code
of any service for which it is subject to certification.

{2) The commission also has jurisdiction under sec-
tion 4905.26 of the Revised Code, upon complaint of
any person or upon complaint or initiative of the com-
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nity for hearing as provided in section 4905.26 of the
Revised Code, the commission determines that the util-
ity has failed to so comply, the commission, in addition
to any other remedies provided by law, may use the
remedies specified in divisions (C)}1) to {3) and (D)1}
and (2) of section 4928.18 of the Revised Code to en-
force compliance.

HISTORY: 148 v § 3. Efl 7-6-99; 10-5.99.1

t The effective date of SB 3, as it applies to this section, is
unclear. See QOhio Constitution Art. If, §§ lc and 1d.

§ 4928.37 Mechanisms fox receiving tran-
sition revenues; transition charge; itemization and
disclosure.

{A) 1) Sections 4928.31 to 492840 of the Revised
Code provide an electric utility the opportunity to re-
ceive transition revenues that may assist it in making the
transition to a fully competitive retail electric generation
market. An electrie utility for which transition revenues
are appraved pursuant to sections 4928.31 to 4928.40 of
the Revised Cade shall receive those revenues through
both of the following mechanisms beginning on the
starting date of competitive retail electric service and
ending on the expiration date of its market development
period as determined under section 4928.40 of the Re-
vised Code:

(a) Payment of unbundled rates for retail electric ser-
vices by each customer that is supplied retail electric
generation service during the market development pe-
riod by the customer's electric distribution utility, which
rates shall be specified in schedules filed under section
4928.35 of the Revised Code;

{b) Payment of a penbypassable and competitively
neutral transition charge by each customer that is sup-
plied retail electric generation service during the market
development period by an entity ather than the custom-
er's electric distribution utility, as such transition charge
is determined under section 4928.40 of the Revised
Cade. The transition charge shall be payable by each
such retail electrie distribution service customer in the
certified territory of the electric utility for which the
transition revenues are approved and shall be billed
on each kilowatt hour of electricity delivered to the
custoraer by the electric distribution utility as registered
oo the customer’s meter during the utility's market
development period as kilowatt hour is defined in sec-
tion 4909.161 [4909.16.1] of the Revised Code or, if no
meter is used, as based on.an estimate of kilowatt hours
used or consumed by the customer. The transition
charge for each customer class shall reflect the cost
sllocation to that class as provided under bundled rates
and charges in effect on the day before the effective
date of this section. Additionally, as reflected in section
4928.40 of the Revised Code, the transition charges
shall be structured to provide shopping incentives to
customers sufficient to encourage the development of
effective competition in the supply of retall electric
generation service. To the extent possible, the level and
structure of the transition charge shall be designed to
avoid revenue responsibility shifts among the utility's
customer classes and rate schedules.

{2)ia) MNotwithstanding division {A})(1){b} of this sec-
tion, the transition charge shall not be payable on elec-
tricity supplied by a municipal electric utility to a retail
electric distribution service customer in the certified
territory of the electrie utility for which the transition
revenues are approved, if the municipal electric utility
provides electric transmission or distribution service,
or both services, through transmission or distribution
facilities singly or jointly owned or operated by the
municipal electric utility, and if the municipal electric
utility was in existence, operating, and providing service
as of January 1, 1999,

{(b) The transition charge shall not be payable on
electricity supplied or consumed in this state except
such electricity as is delivered to 2 retail customer hy
an electric distribution utility and is registered on the
customer's meter during the utility's market develop-
ment period or, if no meter is used, is based on an
estimate of llowatt hours used or consumed by the
customer, However, no transition charge shall be pay-
able on electricity that is both produced and consumed
in this state by a seli-generator.

{3) The transition charge shall not be discounted by
any party.

{4} Nothing prevents payment of all or part of the
transition charge by another party on a customer’s be-
haif if that payment does not contravene sections
4905.33 to 4905.35 of the Revised Code or this chapter.

(B) The electric utility shall separately itemize and
disclose, or cause its billing and collection agent to

_separately itemize and disclose, the transition charge

on the customer's bill in accordance with reasonable
specifications the commission shall prescribe by rule
under division (A) of section 4928.06 of the Revised
Code.

HISTORY: 148 v § 3, Eff 7-6-99; 10.5.99.1

1 The effective date of SB 3, as it applies ta this s.ection, is
unclear. See Ohio Constitution Art. 11, §§ 1c and 1d.

Cross-References to Related Sectons

Coramission to establish transition charge for each customer
class; expiration of utility’s market development period;
periodic reviews; residential rate reduction; resale provi-
sions; status as retail customer, RC § 4928.40.

§ 4928.38 Commencement and termina-

tion of transition revenues; utility’s responsibility
for competitive viability.

Pursuant to a transition plan approved under section
492833 of the Revised Code, an electric utility in this
state may receive transition revenues under sections
4928 31 to 4528.40 of the Revised Code, beginning on
the starting date of competitive retail electric service.
Except as provided in sections 4905.33 to 4903.35 of
the Revised Code and this chapter, an electric utility
that receives such transition revenues shall be wholly
responsible for how to use those revenues and wholly
responsible for whether it is in a competitive position
after the market development period. The utility’s re-
ceipt of transition revenues shall terminate at the end
of the market development period. With the termina-
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§ 4928.40 :

tion of that approved revenue source, the utility shall
be fully on its own in the competitive market. The
commission shall not authorize the receipt of transition
T revenues or any equivalent revenues by an electric util-

ity except as expressly authorized in sections 492831
to 4928.40 of the Revised Code.

HISTORY: 148 v § 3. Eff 7-6-89; 10-5-99.1

t The effective date of SB 3, as it applies to this section, is
unclear. See Ohio Constitution Art. II, §§ lc and 1d.

- § 4928.39 petermination of total allow-
able transition costs; commission may impose com-
mitments upon collection of revenues to ensure
proper use.

Upon the {iling of an application by an electric utility
ander section 4928.31 of the Revised Code for the
oppertunity to receive transition revenues under sec-

__tions 4928.31 to 4928 40 of the Revised Code, the public
stilities eommission, by order under section 4828.33 of
he Revised Code, shall determine the total allowable
amount of the transition costs of the utility to be re-

_ceived as transition revenues under those sections. Such
umount shall be the just and reasonable transition costs
f the utility, which costs the commission finds mest

all of the following criteria:

(A) The costs were prudently incurred.

" {B) The costs are legitimate, net, verifiable, and di- ,

ectly assignable or allocable to retail electric generation
service provided to electric consumers in this state.

(C) The costs are unrecoverable in a competitive

harket.

(D} The utility would otherwise be entitled an oppor-
wunity to recover the costs.

Transition costs under this section shall include the

~osts of employee agsistance under the employee assis-
ance plan included in the utility’s approved transition
ylan under section 4928.33 of the Revised Code, which
costs exceed those costs contémplated in labor contracts
= effect on the effective date of this section.

Further, the commission's order under this section
aall separately identify regulatory assets of the utility
that are a part of the total allowable amount of transition

.~sts determined under this section and separately iden-
fy that portion of a transition charge determined under
.sction 4928.40 of th'éfRevised.Code that is allocable
to those assets, which portion of a transition charge
~hall be subject to adjustment only prospectively and
ter December 31, 20047 tnless the commission autho-
--zes an adjustment prospectively with an earlier date
for any customer class based upon an earlier termination
~£ the utility’s market development period pursuant to
vision (B)(2) of section 4928.40 of the Revised Code.

The electric utility shall have the burden of demon-
strating allowable transition costs as authorized under
+his section. The commission may impose reasonable

'mmitments upon the utility's collection of the transi-

m revenues to ensure that those revenues are used
to eliminate the allowable transition costs of the utility
uring the market development period and are not

ailable for use by the utility to achieve an undue

mpetitive advantage, or to impose an undue disadvan-

f

tage, in the provision by the utility of regulated or
unregulated products or services.
HISTORY: 148 v S 3. Eff 7-6-99; 10-5-99.1

T The effective date of 5B 3, as it applies to this section, is
unclear See Ohio Constitution Art. IT, §¢ Jc and 1d.

Cross-References to Related Sections

Commission to establish transition charge for each customer
class: expiratian of utility’s market development period;
periodjc reviews; residential rate reduction; resale provi-
sions; status as retail customer, RC § 4926.40.

§ 4928.40 Commission to establish transi-

tion charge for each customer class; expiration
of utility’s market development period; periodic
reviews; residentjal rate reduction; resale provi-
sions; status as retail customer.

{A] Upan determining under section 4328.39 of the |j
Revised Code the allowable transition costs of an elec- |
tric utility authorized for collection as transition reve- |
nues under sections 4928.31 to 4928 40 of the Revised
Code, the public utilities commission, by order under
section 4928.33 of the Revised Code, shall establish the
transition charge for each customer class of the electric
utility and, to the extent possible, each rate schedule
within each such customer class, with all such transition
charges being collected as provided in division (A} 1)
of section 4928 37 of the Revised Code during a market
development period for the utility, ending on such date
as the commission shall reasonably preseribe. The mar- -
ket development period shall end on December 31,
2003, unless otherwise authorized under division (B)(2}
of this section. However, the commission may set the
utility’s recovery of the revenue requirements associ-
ated with regulatory assets, as established pursuant to
section 4928.30 of the Revised Code, to end not later
than December 31, 2010. The commission shall not
permit the creation or amortization of additional regula-
tory assets without notice and an opportunity to be
heard through an evidentiary hearing and shall not in-
crease the charge recovering such revenue require-
ments associated with regulatory assets.

Factors the commission shall consider in prescribing
the expiration date of the utility’s market development;
period and the transition charge for each customer class}
and rate schedule of the utility include, but are not
limited to, the total allowable amount of transition cost
of the electric utility as determined under sectio
402839 of the Revised Code; the relevant market pri
for the delivered supply of electricity to customers i
that customer class and, to the extent possible, in eac
rate schedule as determined by the commission; an
such shopping incentives by customer class as are con
sidered necessary to induce, at the minimum, a twen
per cent load switching rate by customer class halfwa
through the utility's market development perod bu
not later than December 31, 2003. In no case shall the
commission establish a shopping incentive in an amount
exceeding the unbundled component for retail electric

lan under section 4928.33 of the Revised Code, and

\generation service set in the utility’s approved transition
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