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INTRODUCTION ( j
O

1. Columbus Southern Power Company (CSP) and Ohio Power Company (OP) ^•^ __

(collectively, the Companies) are public utilities and electric light companies as those =

terms are defined in §§ 4905.02 and 4905.03(A)(4), Ohio Rev. Code, respectively.

2. The Companies also are electric distribution utilities (EDU) as that term is defined in

§ 4928.01(A)(6), Ohio Rev. Code.

3. The Companies are electric utility operating company subsidiaries ofAtnerican

Electric Power Company, Inc. (AEP).
^ .

4. Pursuant to §§ 4928.35(D) and 4928.14, Ohio Rev. Code, the Companies (as EDUs)

are required to provide a finn supply of generation service to their customers: a) who

have not switched to a Competitive Retail Eleclric Service (CRES) provider; b) who

have switched to a CTtES provider and then default back to their respective

Company's generation service because the CRES provider has failed to deliver

generation service; or c) who simply choose to return to their respective Company.

This statutory requirement recently has been characterized by the Connnission as a

Tnis is to certify that tre inzgoc appearivg are an
accura•_•^: rind co&Wleca raprra4uction of a oaae file
document delivered in the rap¢lar oaurae of bus ss r

¢echnlclan
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Provider of Last Resort (POLR) obligation (In the Matter of the Application of

Columbus Southern Power Comnany and Ohio Power Comnanv for Aaproval of a

Post-Market Development Period Rate Stabilization Plan). Case No. 04-169-EI,-UNC

(the RSP case) January 26, 2005 Opinion and Order, pp. 27, 29, 37, 38).

5. In its RSP Opinion and Order the Commission authorized the establishment of a

POLR charge. (p. 27). Elsewhere in its Opinion and Order the Commission stated

that the Companies "will be held forth as the POLR to consumers.... Consistent with

Ohio law, the POLR designation places expectations upon EDUs; the companies must

have sufficient capacity to meet unanticipated demand." (p. 37). The Commission

urged the Companies "to move forward with a plan to constrtut an integrated

gasification combined-cycle (IGCC) facility in Ohio." (Id). In that connection, the

Commission stated that it "is exploring regulatory mechanisms by which utilities,

given their POLR responsibilities, nright recover the costs of these new facilities."

(p. 38).

6. As part of their fulfillment of their ongoing POLR responsibility, the Companies are

prepared to embark on the path toward construction of a 600 MW IGCC facility at a

site in Ohio. On a preliminary basis the Companies have asked the PJM RTO to

analyze the impacts of locating a 600 MW facility in Meigs County, Ohio in the Gteat

Bend area. The Companies will share in the costs of the IGCC facility based upon

the retail loads of each Company during the expected operating life of the facility.

IGCC technology represents an advanced form of coal-based generation that

offers enhanced environmental performance. The integration of coal gasification

2
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technology, which removes pollutants before the gas is burned, with combined cycle

technology results in fewer emissions of nitrogen oxide, sulfur dioxide, particulates

and mercury, in addi tion to lower carbon dioxide emissions. The Companies believe

that construction of an IGCC facility presents an economical and environmentally

effective option for their long-term fulfillment of their POLR obligarion. This is

particularly true in light of natural gas fuel price projections and volatility, and

increasingly restrictive environmental requirements for existing and future coal-fired

generation which must be anticipated as a matter of prudent planning, including; for

example, the potential of significant capital expenditures related to retrofitting

traditionally built pulverized coal fired generating facilities. In addition, IGCC has

many financial benefits, including its:

• Superior efficiency with lower priced Eastern bituminous coal,

• Superior environmental performance,

• Adaptability to carbon capture and disposal, to confornm to anticipated future

emission reduction laws and regulations, and

• Potential for by-product sales opportunities.

The Companies will submit in this docket a more detailed discussion outlining the

technological and economic benefits associated with an IGCC facility.

The large investment for IGCC now will yield greater long-term adaptability

to many environmental regulatory scenarios of the future. The following chart

provides extensive data comparing the cost and operational specifications of IGCC to

3



traditional pulverized coal (PC) processes, as well as natural gas combined cycle

(NGCC) - a parallel process to IGCC, but with a costlier fuel source. The data were

compiled by the Electric Power Research Institute, and are based on nationally

accepted economic assumptions regarding fuel costs, heat rates and financial

expenditures.

Technology PC PC IGCC IGCC NGCC NGCC
Subcritleal Supercritieal (E•Gas) (E-Gas) High CF Low CF

WlSpare No Spare

TotslPlanlCost, 1,230 1,290 1,350 1,250 440 440
$/kW

Totei Capital 1,430 1,490 1,610 1,490 475 475
Requitement, SAcW

Fixed O&M, $/kW- 40.5 41.1 56.1 52.0 5.1 5.1
K

VariableO&M,
$/Mwh

1.7 1.6 0.9 0.9 2.1 2.1

Avg. Heat Rate, 9,310 8,690 8,630 8,630 7,200 7,700
13tWIcWh (HHV)

Capacity Factor, % 80 80 so so so 40

Levelized Fuel Cost, 1.50 1.50 1.50 1.50 5.00 5.00
y/Mbtu (2003S)

Capital, S/MWh 25.0 26.1 28.1 26.0 8.4 16.9
(t.evelized)

O&M, S/MWh 7.5 7.5 8.9 83 2.9 3.6
(Levelized)

Fuel,S/MWh 14.0 13.0 12.9 12.9 36.0 36.0
(Levelized)

- L
^I --- a5 ^-

'..1.01
;: ^;.:,.. .. . .

_ , .^.^., .::. :..... ., . .

Soarce: Eleet+it Posrer Researeh tusti6rte

As shown, the incremental cost difference in the levelized cost of electricity

between IGCC and other technologies is relatively small. However, the savings with

IGCC in the event of retrofitting for future carbon capture regulations are significant,

as will be supported in the Companies' more detailed discussion.

4
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7. In order to proceed, however, the Companies must have an approved mechanism by

which costs associated with constructing and operating such a project throughout the

life of the facility can be recovered in rates authorized by the Commission.

Therefore, consistent with the Commission statements noted above, the Companies

submit this application in which they propose a three-phase regulatory mechanism for

recovering their costs, including carrying costs, associated with meeting their POLR

responsibilities. As described in greater detail below:

In Phase I, the Companies would recover during 2006 the
actual dollars they will have spent on the IGCC facility up
to the time of the execution of an Engineering, Procurement
and Constraotion (EPC) contract (approximately in June
2006);

In Phase II, beginning in 2007 through the time the IGCC
facility goes into commercial operation, the Companies
would recover a carrying charge on their construction costs
incurred from the execution of the EPC contract until the
beginning of Phase ril; and

In Phase III, which would last Ihmugh the conunercial life
of the IGCC facility, the Companies would collect a retum
on as well as a return of their invesfinent in the facility, and
would collect their operating expenses, including fuel and
consumables, through rates authorized by the Connnission.

PHASEIRECOVERY

7. The Companies propose to recover certain IGCC costs in 2006 as a temporary

generation rate surcharge on the standard service rate schedules authorized in the RSP

order. Those costs, which are projected to total approximately $18 million, are the

actual costs incurred through February 28, 2005 (Actual Costs) as well as the costs

projected to be incurred from March 2005 until the Companies enter into the EPC

5



contract which is currently estimated to occur in June 2006 (Projected Costs). To

begin recovering these Actual and Projected Costs, the Companies propose that they

be authorized to assess a generation rate surcharge on the standard service rate

schedules authorized in the RSP order, effective with the first billing cycle in January

2006. The surcharge would remain in effect for 12 billing months. Any customer

that receives its generation service from a CRES provider during any portion or all of

this period will avoid the surcharge for such period of time.

9. The Actual Costs amount to $932,000. These costs, which have been deferred,

generally relate to the following categories of activities:

catCCYry^ ^:..

kS'eupin6 StudY

putside Services

Wcw Ganerafiun IaLar

rnginecnnn Se[vices Labor

Otha Intemal I.abor and Cru _onte Ovencmd

Expenm

frobl Genentlnn Cnnb

lertwmectiun

Dullan ane is SBO&f

Ae6uab.T,hnr : ".

FebMUVr 28, 2005-

S l4S

S 342
$ 80
S 248
$ 82
$ 35

$ - : : 932

$
I•otd lntermmeciioa Cwb

^^....f̂t= ^•__ : t^:- .
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10. The Projected Costs are estimated to be $17 million. The costs generally relate to the

following categories of activity.

ate o r.
opqng Study/Front End Engineermg arul

IDesign

Outside Services
New Generation Labor

Enginee[ing 3ervices Labor
Other Internal Labor and Corporate Overhead

Expenses

Totat Ceneratloo Costd:

pnterconnection

frotal Intereotuectton Costs

T^.O'I'AL;;Ci

DeAarr are in $OO&

`::March2pD5; ':

Thrµ Ttiue 2006%

9,750

89

$ 16,623;,"

. 40Q

11. The proposed Phase I surcharge to the standard service rate schedules, as determined

using a peak demand allocation and projected energy, would be as shown in the

following chart.

Columbus Southern Power Comnany
Rate Schadule Slucharae

(0/kWh)

R-R, R-R-1, RLM, RS-ES and RS-TOD 0.05801
GS-1 0.04987
GS-2 0.05083
GS-3 0.03935
GS-4, IRP-D 0.03337
SBS 0.04070
SL 0.01661
AL 0.01893

7
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Ohio Power Comroanv
Rate Schedule Surcharge

(0/kWh)

RS, RS-ES, RS-TOD and RDMS 0.03933
GS-1 0.04441
GS-2 and GS-TOD 0.04543
GS-3 0.03262
GS-4, IRP-D 0.02664
EHG 0.04838
EHS 0.06258
SS 0.04965
OL 0.00961
SL 0.00958
SBS 0.03174

For residential customers using 1,000 Kwh per month, the monthly surcharge

would amount to 580 and 390 for CSP and OP, respectively.

PHASE II RECOVERY

12. Beginning with the first billing cycle in 2007 and through the last billing cycle before

the IGCC plant is in commercial operation (currently estimated to occur in mid-

2010), the Companies propose that they be authorized to collect an annually levelized

carrying charge on the cumulative construction costs (including the carrying costs

deferred after the EPC contract is executed and through the end of 2006) through a

generation rate surcharge on the standard service rate schedules authorized by the

Commission. The carrying charge would be based on each Companies' respective

weighted average cost of capital, using an 11.75% rethvn on equity, applied to each

company's Construcflon Work in Process for the IGCC facility at the end of each

month. During this period the Companies would not capitalize any carrying charges

recovered pursuant to the Phase I and Phase II recovery provisions.

8
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The generation rate surcharge will be in addition to the standard service offer

generation rates authorized in the RSP order during the first portion of this recovery

phase, i.e. from the first billing cycle in 2007 until the last billing cycle of 2008.

From the first billing cycle of 2009 until the next phase of recovery (Phase III) begins

with commercial operation of the IGCC facility, the surcharge will be in addition to

the standard service offer generation rates authorized by the Commission for that

period of time. Any customer that receives its generation service from a CRES

provider during any portion or all of these periods will avoid the surcharge for such

period of time. The current projection of the total cost of construction of the IGCC

facility, without carrying costs, is $1,033,000,000. The estimated carrying costs are

$237,488,000. The surcharges, based on those estimated carrying costs, calculated in

the same manner as the Phase I surcharges for each company for 2007, 2008, 2009

and 2010 are estimated to be:

Columbus Southem Power Comnanv
Rate Schedule Surcharge (O/kWhZ

2007 2008 2009 2010

R-R, R-R-1, RLM, RS-ES and RS-TOD 0.03553 0.16667 0.32329 0.38721
GS-1 0.03054 0.14326 0.27789 0.33282
GS-2 and GS-TOD 0.03113 0.14603 0.28325 0.33924
GS-3 0.02410 0.11306 0.21929 0.26265
GS-4, IRP-D 0.02043 0.09586 0.18593 0.22269
SBS 0.02492 0.11693 0.22680 0.27164
SL 0.01017 0.04773 0.09258 0.11088
AL 0.01159 0.05439 0.10551 0.12637

9
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Ohio Power Comnanv
Rate Schedule Surcharae (¢/kWh)

2007 2008 2009 2010

RS, RS-ES, RS-TOD and RDMS 0.02420 0.11423 0.22298 0.26432
GS-1 0.02733 0.12898 0.25177 0.29846
GS-2 0.02795 0.13193 0.25753 0.30529
GS-3 0.02008 0.09475 0.18495 0.21924
GS-4, IRP-D 0.01640 0.07738 0.15104 0.17905
EHG 0.02977 0.14050 0.27425 0.32511
EHS 0.03851 0.18173 0.35475 0.42053
SS 0.03055 0.14418 0.28145 0.33364
OL 0.00591 0.02790 0.05447 0.06456
SL 0.00589 0.02781 0.05429 0.06436
SBS 0.01953 0.09219 0.17996 0.21333

The Companies also request specific accounting authority to defer on their

books the carrying cost accrued during the period of time from the execution of the

EPC contract and the commencement of carrying cost recovery in the second phase of

cost recovery (first billing cycle of 2007) and to amortize those carrying costs over

the twelve months in 2007.

PHASE III RECOVERY

13. Prior to the Companies placing the IGCC facility in commercial operation, the

Companies will file with the Commission an IGCC Recovery Factor that would be

based on a return on as well as a retum of the investment in the facility, as well as

operating expenses, including fuel and consumables. In other words, the IGCC

facility would be treated as if it were a single asset regulated utility. After a hearing

and showing that costs are reasonable, the Commission will approve the IGCC

Recovery Factor. The IGCC Recovery Factor would be subject to future

Commission-approved adjustment for changes in relevant factors, such as IGCC

10
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investment level, customer load, appropriate rate of return, life expectancy of the

facility and operating expenses. Moreover, the IGCC Recovery Factor will be

adjusted annually to reflect changes in the costs of fuel and consumables since the

IGCC Recovery Factor was most recently set, and any prior over-or under-recovery

of actual costs of fuel, which include purahased power, and consumables. In this

regard, the Companies request accounting authority to practice deferred accounting

for over/under recoveries of the costs of fuel and consumables.

The Commission-approved IGCC Recovery Factor will be compared to the

Commission-approved standard service offer for the applicable period and an IGCC

Adjustment Factor will be calculated to reflect the revenue difference betweea the

IGCC Recovery Factor and the Conunission-approved standard service offer. The

IGCC Adjustment Factor will be reflected as a charge or credit to the Companies'

approved distribution rate schedules and will continue for the period that the

particular standard service offer and IGCC Recovery Factor are in effect. The IGCC

Adjustment Factor and resulting charge or credit will be revised throughout the life of

the IGCC facility as the Commission approves a change to the Companies' standard

service offer and as the IGCC Recovery Factor changes.

If the Commission has not issued a final order conaerning an IGCC Recovery

Factor filing within 90 days of the Companies' filing, the proposed IGCC Recovery

Factor will become effective on an interim basis and will remain in effect until such

time as the Commission's final order is implemented. The Commission's final order

11



will provide for a reconciliation of the authorized IGCC Recovery Factor as

compared to the interim IGCC Recovery Factor that had been in effect.

14. The Companies recognize that the actual revenues collected during the first and

second phases of cost recovery are likely to result in either an over- or under-

recovery of the actual revenues intended to be recovered. This is due to variations in

actual customer loads and aotual expenditure levels from projections used in

establishing the surcharges in those two phases. Therefore, the Companies propose

that monthly, throughout Phases I and II, the net of the over- and under- recovered

revenues be subtracted from or added to the Construction Work in Process accounts

for the IGCC facility which upon commercial operation will be used in determining

the IGCC Recovery Factor during the third phase of recovery.

OTHER RSP IMPACTS

15. The portion of the Companies' request in this appiication for IGCC-related revenues

during the three-year rate stabilization period (2006-2008) is not being submitted

pursuant to the provision of the RSP order which permits the Companies to request

additional generation rate increases above the fixed generation increases. (See

Opinion and Order, January 26, 2005, Case No. 04-169-BIrUNC, pp. 21,22).

Nonetheless, in light of the environmental aompliance capabilities of the IGCC

facility, some parties might believe that the revenues collected pursuant to this

application during the rate stabilization period should be used to reduce the amounts

of additional generation rate increases the Companies can request under the RSP. In

recognition of that concern, the Companies propose that the IGCC-related revenues

12
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collected through surcharges during the rate stabilization period will be tracked and

those amounts will be considered as reducing the amounts of additional generation

rate increases that each Company can request under the RSP.

Further, additional revenues collected pursuant to this application during 2006

and 2007 will not be considered as part of the generation rate levels which will be

increased by 3% and 7%, for CSP and OP respectively, in 2007 and 2008 pursuant to

the RSP order.

In light of the POLR obligation resting on EDUs in Ohio and the fact that the

Companies do not have an affiliated CRES provider, the Companies do not believe

that they are required to corporately separate. Since corporate separation migbt be

required after the rate stabiflzation period, the Companies request, as part of this

application, any waiver that would be needed to permit the Companies, as EDUs, to

retain ownership of the IGCC facility.

CONCLUSION

16. The Companies' construction and operation of an IGCC facility in Ohio, with assured

cost recovery, are consistent with the Governor's charge to the Commission and other

state agencies "to enhance the business climate in Ohio as it competes on a regional,

national and global basis for economic development projects." (RSP Opinion and

Order, p. 37). It also is consistent with the Commission's observation that the state's

policy is to provide customers a "future secure in the knowledge that electricity will

be available at competitive prices." (Id.). This facility will help fulfill the

Companies' POLR obligation, and thereby encourage business development in their
13
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service areas. Moreover, the facility itself will create valuable jobs in an

economically depressed area of Ohio. It is expected that construction employment

will peak at about 1900 jobs. Ongoing operation of the IGCC facility should result in

about 125 permanent jobs. The IGCC facility is expected to produce about $10

million per year in state and local tax revenue. All the while, Ohio's environment

will be improved by having this new "environmentally friendly" generating facility

which will be capable of using competitively priced Ohio high sulfur coal to meet the

Companies' customers' default demand for electric energy.

17. Cost recovery throughout the iife of the IGCC facility needs to be addressed at the

outset for the Companies to pursue construction of the facility. Therefore, the

Companies request that the Commission expeditiously approve this application so

that they can proceed with bringing IGCC technology to their customers and to Ohio.

In this regard, the Companies request that the Comnussion establish a procedural

schedule to consider this application.

Daniel R. Conway (614) 227-2270
Porter Wright Morris and Arthis LLP
41 South High Street
Columbus, Ohio 43215-6194
Fax: (614) 227-2100
dconway^aporterwr tcom

Respectfiilly submitted,

Marvin I. Resnik (614) 716-1606
Sandra K. Williams (614) 716-2037
Ameriaan Electric Power Service

Corporation
1 Riverside Plaza, 29°i Floor
Columbus, Ohio 43215
Fax: (614) 716-2950
miresniW,aeo.com
swilliams&r^,aeu.com

Counsel for Columbus Southern Power Company and Ohio Power Company
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I. INTRODUCTION

The real challenge in this case is determining how long term provider of last resort

(POLR) obligations should be provisioned. There are substantial risks and unoertainties

surrounding the long run security and reliability of the electricity supply and its ability to fulfill

the POLR needs. As a follow on to the rate stabilization plans adopted by the Commission for

Ohio's electric distribution utilities (EDUs), this case continues the process of detennining how

these risks and uncertainties could or should be addressed -but with a longer term view. The

problems associated with a developing market for electricity are complex and long term and it

should not be surprising that this case offers no final answers but rather only presents

possibilities that might, and the Staff believes should, be explored further.

Much time will be spent, and the Staff believes wasted, with a detailed critique of the

company proposal, especially regarding the "least cost" debate and present economic

justification for building an IGCC unit. There is no point in this debate until AEP comes back

with a detailed cost presentation. AEP is presently negotiating a"wtap" agreement with

GE/Bechtel that would provide for construction of, and performance guarantees associated with,

the IGCC unit in exchange for AEP's agreement to pay a firm price. Tr. III at 268-269; Tr. II at

45. Given that AEP will also be assuming certain additional costs and directly undertaking

c.ettain construction tasks, the Company has recognized that it will need to subsequently bring a

rate-case-style application before the Commission in a subsequent phase of litigation. Tr. II at

52. AEP witness Mr. Baker recognized, with respect to the timing of the cost proceeding, that it

would occur later and separate from this current stage of the proceedings. Tr. II at 52-53. At

issue in that subsequent phase will be the appropriate level of cost recovery as well as the
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method of recovery (rate design). Id. But those issues need not, and should not, be decided

presently.

The company proposal is very useful, however, in that it lays out a conceptual way to

address the uncertainties in provisioning the POLR services in the long run. But the company

proposal is not a plan which could be implemented today. The cun-ent proposal has no

schedules, budgets, or designs. Feasibility studies have not been done. Financing options have

not been fully explored. Economic comparisons have not been adequately developed or

evaluated. No purpose is served by belaboring these points. They are obvious. The value of

AEP's proposal lies elsewhere.

The proposal represents the only suggestion that is available currently which offers a way

to develop a plan to address the very real concerns about the long term reliability and serurity of

the energy supply for the POLR obligation. The Staff would welcome other proposals but the

simple fact is that there are presently none. One must work with the tools at hand. Whether the

company proposal is a good tool or a poor one is a detennination that can only be made after

additional development work is done and physical and economic feasibility studies are finished.

One clear advantage with building an IGCC unit is that it is clean coal technology. Staff

witness Wiss„a., presented uncontroverted testimony as to the benefits of clean coal technol.ogy:

Coal is Ohio's, as well as the nation's, most abundant resource. It is well
documented in FERC proceedings that, in order to continue to meet increasing
demand for natural gas, imports of LNG will need to increase. And yet, the
national energy policy has been to move toward less reliance on foreign supplies
for our generation and transportatioa In addition, natural gas price increases and
volatility, as well as its limited domestic suppHes and/or deliverability, have
caused the nation to take a closer look at our energy resources.

Staff Ex. 1 (Wissman Test.) at 3. Staff witness Wissman also observed that "[tjhe IGCC

technology mitigates coal's disadvantage on the environmental front." Id. at 6. After
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documenting AEP's aging generation fleet and the upcoming need for base load capacity and

discussing the increasingly stringent environmental reyuirements, Staff witness Wissman

concluded that "there does appear to be a need to invest in new clean coal technology given the

aforementioned circiunstances. Id. As a related matter, Staff witness Lambeck also observed

that IOCC technology is "very attractive for high sulfiu bituminous coals" and concluded that

"the value of IGCC may be its importance as a hedging strategy - a way to keep using the

nation's most abundant energy resource while providing options to deal with long-term

environmental demands." Staff Ex. 2(Lambeck Test.) at 3-4.

Finally, witness Wissman indicated that "staff supports the deployment of new base load

coal generation, and believes it is reasonable to provide some inventive to do so" in light of the

EDU's POLR obligation. Id at 7. In addition to the direct economic and environmental impact

of building an IGCC unit in Ohio, there are also signifieant secondary or indirect benefits

including the creation of new jobs, generation of new tax mvenue and promotion of advanced

technology. Staff will, therefore, argue in this brief that the company should be permitted to

recover the relatively small costs, compared to the risks that Staff sees, of exploring further the

IGCC proposaI (i.e., the phase I costs). The other issues of approving an actual proposal to build

a plant and related cost recovery matters should be left for separate determination in the near

fature.
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U. DISCUSSION OF POLR ISSUES

A. SCOPE OF AN OHIO EDU's POLR OBLIGATION

The POLR obligation falls on the EDU. The EDU is the entity that operates the

distribution wires and these wires must remain charged for connected customers to receive

service. The obligation is statutory (see Ohio Revised Code Section 4928.14) but, even if there

were no statute, the EDU is the only entity that could fill the POLR obligation. Neither a CRBS

provider nor a regional transmission organization such as PJM can provide POLR service. As

further explained below, RTOs have a role at the wholesale, not retail level, to facilitate market

transactions and indirectly promote reliability, but RTOs do not have direet responsibility to the

customers of a particular EDU when a real problem develops. Similarly, even though a CRES

provider does have a retail relationship and direct responsibiiity to customers, the EDU still

stands as the backup POLR provider and that standby duty is distinct from the CRES function of

fulfilling day-to-day or minute-to-minute power requirements; CRES providers do not provide

clistnbution sereice and the EDU's POLR function is a distribution-related service.

Only an EDU can fulfill the POLR fimction. It is simply a fact that customer load cannot

be dropped as quickly as suppliers can fail. Customers whose altemative supply has failed will

continue to receive service because they cannot, practicalIy spealdng, be temtinated. Likewise,

customers who shop and return to the EDU for service for whatever reason must be served with

an adequate and reliable standard service offer (SSO). Indeed, whatever situation arises, the

EDU is required to supply power because demand and supply must match or the disfribution

system will fail. There must be capacity available ancillary to the provision of the distribution

service.
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A CRES provider cannot perform this function because it does not provide distribution

service and is not obligated to provide backup generation service or make a standard service

offer. OCC witness Lechnar claimed that a CRES provider would incorporate capacity-related

charge into its retail rates (based on its capacity credits required to be obtained by the CRES

provider participating in the PJM market) and, thus, customers could pay twice if the EDU

collected a capacity-related charge. Tr. IV at 242, 246. Mr. Lechnar further claimed that

collection of any generation-related charge by an EDU would inhibit competition by CRES

providers. OCC Ex. 1(Lechnar Test.) at 17-20. These assertions fail to recognize the distinction

between the distn'bution company's POLR obligation and a CRES provider's retail generation

supply service. Even Mr. Lechnar admitted that "the POLR obligation is one where capacity is

there to support any customers that may come back to the system." Tr. IV at 248.

The scope of the EDU's POLR obligation is to stand ready to serve all corners, including

customers returning from a defaulting supplier. This "fallback" position of the EDU is not an

enviable task and involves real costs, including a generation-related cost. Although not identical,

POLR service can be analogized to "standby service" traditionally offered by Ohio EDUs.

Standby service usually is available only to large industrial customers that have alternative

energy supplies or resources but want a backup service where the customer's own source of

generation is not available. For example, CSP offers standby service to customers that have their

own power production facilities but want to have backup service for reliability purposes. See

Columbus Southern Power Co. (PUCO No. 5) Schedule SBS (Standby Service), Original Sheet

No. 27. Although CSP's standby service tariff can only be used for up to 30% forced outage rate

(or 2,628 hours per year), id at Sheet 27-4, an EDU's POLR service must be planned to serve 24

hours per day, 7 days per week and 365 days every year. In any case, additional charges apply
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for the provision of standby service that are beyond the cost of the customer's own source of

power production. Id. at Sheets 27-2 through 27-8. Likewise, POLR charges are in addition to

(but separate and distinct from) unbundled generation charges paid to the EDU or a CRES

provider.

The point is that having backup power available is more expensive than relying solely on

one source of generation and involves additional costs as well. The Ohio General Assembly has

already made the choice to require EDUs to undertake the POLR obligation and provide backup

service as part of the regulated distiibution function. Given that POLR service must be provided,

it makes sense to incorporate long-tenn planning and resource management designed to lower

the cost of the mandatory POLR obligation associated with retail electric competition. POLR

service is complimentary, not duplicative of, a CRES provider's capacity-related cost relating to

the provision of retail generation service.

The EDU's POLR service is distinct from the competitive generation service offered by a

CRES provider! Contrary to OCC witness Lechnar's assertion, the EDU's falfillrnent of the

POLR function is complementary to CRES provider functions and actually promotes retail

competition for generation service by providing a safety net or backstop service for shopping

customers. As a related matter, although the capacity-related componerit of the EDU's

obligation is only one aspect of POLR, it provides a vital fanction that facilitates choice for all

castomecs and thereby benefits all customers (i.e., both shoppers and non-shoppers alike). In

reality, the POLR obligation is probably best fulfilled through a porifolio of options, not just one;

building a generation plant could be part of a reasonable POLR plan but is not the sole method

for flilfilling the EDU's statutory obligation. Ultimately, it could serve to promote cornpetition

' As further discussed below, the ED'U's POLR obligation also differs £rom the RTO's function in helping to
facilitate an adequate supply of capacity and energy.
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and maintain price stability, while simultaneously ensuring that adequate capacity exists for

Ohio's electric consumers.

It is easy to miss the complexity of the POLR obligation. Since the minute-to-minute

obligation is so visible, and dire if it is not met, it might appear that the minute-to-minute

reliability is all there is. This would be a mistake. The minute-to-minute reliability does not arise

spontaneously, it must be planned. A vital aspect of the POLR requirartent is assuring that there

will be a supply available not just in the next minute, but also next week, next month, and ten

years from now. POLR is forever.

The ability of AEP (or any EDU) to meet the long range aspect of the POLR requirement

is of great concern to the Staff. The longer-than-anticipated market development period and

widespread inability of the wholesale electricity market to yield desirable prices for most

customers suggest it is unwise to rely solely on the spot market to ensure "reasonably priced

retail electric service." Ohio Rev. Code Ann. § 4928.02(A) (Anderson 2005). Of course, a

market-based approach is still warranted (and required); but there are many different ways to

formulate a market-based SSO designed to incorporate the EDU's POLR obligation.

For example, AEP's application to build an IGCC plant involves a recovery mechanism

that would result in either a charge or a credit when the cost is compared to future market-based

SSO offerings. AEP Ex. 2 (Baker Test.) at 9-13. Thus, AEP's proposal is properly considered

as a market-based rate recovery plan. In substance, though, AEP's Ohio customers would get the

benefit of the bargain to the greatest extent where the IGCC unit costs are mostly lower than the

market-based SSO price over the long-term. Indeed, a detailed economic analysis of whether the

IGCC costs beat the projected market prices over the long tenn would be appropriate standard by

which to review the proposal in more detail during the subsequent phase of this proceeding,

8
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concluding that the customers' overall costs are likely to beat the market constitutes a market-

based offering. At this stage, however, the Commission needs to consider the more basic issues

involving the scope of an EDU's POLR obligation and whether that obligation can be fulfilled

through a capacity addition that serves as a distribution-related POLR generation service.

If decisions regarding new electric capacity in Ohio could be delayed for several years or

decades, there would be more information available to reach those decisions and more

certainty/less risk associated with the decisions. As discussed below, some pertinent factors may

not be captured when using present market, financial, and regulatory conditions for long term

decision-making regarding reliability and security of electric supply. But Staff believes that such

capacity decisions are timely now and submits that the best information available should be used

(while recognizing that not all questions can be definitively answered at this time).

It will be pointed out that this Commission no longer regulates generation and, therefore,

cannot take any steps regarding plant construcxion. This objection has no merit. AEP's

application does not, in Staffs view, represent an effort to re-regulate generation; the underlying

issues of distribution reliability exist and have impact in the context of deregulation, whether or

not they are proaotively addressed through a proposal like the application. Distn'bution

reliability continues to be the charge of the Commission in the electric deregulation era. See

Ohio Rev. Code Ann. §§ 4928.02(A), 4928.05 and 4928.06 (Anderson 2005). Staffbe}ieves that

the ability of the generation fleet to supply the ancillary services needed to support the

distribution of electricity is under serious, though long-term, threat. Efforts must be made to

address this concern.

This is entirely apart from electric generation service. Electricity is unregulated and eau

be sold at the prices determined in the market. Indeed, the kinds of services about which Staff is
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concerned are the very services needed to maintain the sound distribution system needed for

competitive sales to occur. Arranging for a long-term supply of concrete to maintain a road is

not regulating the traffic of concrete trucks down that road. This objection has no validity and

should be rejected.

Unavoidably, the future of electric competition lacks ce►#ainty; this is trne not only for

retail customers, but also for the EDUs themselves. But given the long term POLR obligation

faced by EDUs, the Commission should be looking for a win-win solution - as it found in the

RSP plans - to promote both rate stability and service reliability in a market-based setting. The

AEP proposal cetainly has the potential to satisfy those key featares, but has not yet been

proven.

B. KEY CONSIDERATIONS FOR PROVISIONING POLR

There are three basic options for provisioning POLR both in the short and long term. An

EDU could turn to the market, tum to other owners, or constract (or have constructed) a facility.

Of course, a comprehensive POLR provision plan will probably involve, not just one of these

options, but a portfolio of options and hedges -especially over the long tenm. The EDU should

have disoretion and latitude in fnlfilling its POLR obligation, rather than the Commission making

those decisions or dictating specific directives in advance.

For the most immediate POLR concerns, tunilng to the markets appears quite adequate.

Under cmnrent conditions, there appears to be sufficient physical supply of capacity available to

meet consumers' needs. That being the case, it is plausible that the EDU might rely on the

availability of spot power to meet its POLR requirements today. The present existence of a

significant reserve margin means that there will likely be plants available to produce electricity

when it is needed today. The reserve margin does not indicate what the price of that power will
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be. It migbt be quite a high price if the purchase had to be made at a point of high demand or the

reverse. And while the capacity of peaking units may be readily available, the cost is not always

reasonable. Thus it appears that although the market can supply electricity, there is a financial

risk presented by relying on the spot market.

If the EDU is to supply no-notice POLR power at a stabilized price, rather than simply

flowing through whatever price the market presents at the time the purchase is made, the EDU

would need to make other arrangements to deal with the financial risk of offering a stabilized

I

pn . Building a generation unit (or having someone build it for the EDU) could be one

I

component within a portfolio of options available to the EDU that would operate as an economic

hedge against higher costs that POLR customers would otherwise face, absent saoh a diverse

portfolio of options. The cost and efficiencies associated with such arrangements form the basis

of the various kinds of stabilization rates found in the RSP orders ofthis Commission.

The costs of rate stabilization include the costs to acquire access to sufficient power to

supply customers, both current and returning, across the stabilization period. This is done

through a combination of martcet purchases of a variety of futures products and also bi-laterat

arrangements with other suppliers outside established markets. This hybrid approach appears

sufficient for the intermediate nm, that is to say the next three years (e.g., during the RSP

period).

This hybrid approach does little for more distant times. The world does not end in three

years. The POLR need will still exist and EDUs will remain obligated to fnlfill that need. It is

when one examines those needs in the more distant future that the possibility of third option,

construction, arises. Why not just rely on the markets even in the future? The nature of the

situation makes such reliance impossible. The shrinking of base load reserve margins is one of
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the Staff's significant concerns. This means that there will not be capacity in the market in the

future to supply demand. In light of the present market conditions and quasi-regulatory

structure, the market presents a challenge and does not stand alone as an easy solution.

Likewise, one could not simply tum to other suppliars to provide the capacity in this more distant

future because they will not have the capacity to sell.

Constraction of new capacity is the only way to provide security of supply in the long

run. Whether this construction is done by the EDU itself, as suggested by AEP, or by another

entity, makes no difference to the Staff. Staff is very concemed that thera may not be enough

capacity to meet customers' needs in five, ten, or twenty years uwiless steps are taken today. It

may seem surprising to some that the Staff has such concems given the relatively sound cinrent

reserve margins. But there are threats on the horizon which will destroy the current, secure

situation.

Obsolescence, market structure%onditions and environmental regulation will c.onspire to

destroy our currcnt favorable reserves. There is no question that this will happen, it is merely a

matter of when it happens. Thus, it is reasonable for an EDU to consider and incorporate these

factors in long term planning for the provision of POLR service (conversely, it would be

unreasonable to ignore those factors). Of course, these same threats need to be considered by the

Commission in addressing capacity issues related to an EDU's provision of POLR service.

1) OBSOLESCENCE

There is substantial reason to be concerned about the obsolescence of the existing

generation in Ohio. This obsolescence affects the two predominate kinds of plants in Ohio,

pulverized coal and natural gas, differently. The fleet of pulverized coal plants in Ohio is simply
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old. The plants have an average age of 44 years and they are not being replaced. Staff Ex. I

(Wissman Test.) at 6. No new pulverized coal plant has been built in 14 years.

The plain reality is that these plants will wear out and no longer be available. The day

that these plants will be worn out and decommissioned may be hastened by the need to invest in

them to meet current envirorunentaI requirements. AEP estimates that it will need to spend $3.7

billion over the next five years to meet the current Clean Air Interstate Rule and the Clean Air

Mercury Rule. Such huge investmcnt needs hasten the day when the plants will simply be shut

down. The problem with shutting down these plants is that there is no replaoement.

For years, the demands of new growth and coal plant retirements have been countered

with the construction of gas-fired capacity. Essentially all new construction in Ohio for more

than a decade has been gas-fired. Staff Ex. 1(Wissman Test.) at 5-6. While this approach

seemed the environmentally friendly at the time, it has lead to a large reliance on natural gas as a

fuel source. Natural gas has been shown to be less than reliable. High prices and the volatility

of natural gas have ahtady idled some gas-fired capacity, rendering it economically obsolete.

Serious questions exist about the long-term supply of natural gas. It may be that natural gas

simply will not be available for electric generation pwlwses at some point in the future,

rendering the plants technically obsolete.

In the long run, there is substantial reason to believe that the current capacity reserve will

be reduced and, it appears that nothing is being done about this problem.

2) ENVIRQNMENTAL RISK

While it is apparent that there are significant rislcs to Ohio's generation currently, there is

an even more dire possibility. Even if our old coal plants can be patched together for decades

more, and we can afford to retrofit mercury and sulfur controls on them, and even if there is
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natural gas to burn, and even if we can afford the natural gas to burn, the largest risk remains.

Judging from the level of interest both in the United States and beyond, it appears that some sort

of carbon sequestration will be required in the timeframe about which we are concemed. Europe

already has a trading regime for carbon allowances, several U.S. states are considering carbon

restriction measures, and many businesses are altering there operations to anticipate a carbon

constrained envitonment. Staff Ex. 3 (Lambeck Test.) at 5. While it is uncertain when such

limitations might be enforced, generating assets are very long lived (that is of course one of the

problems here, our plants are very old) and it is a virtual certainty that restrictions will be

imposed over the life of the assets.

All fossil generation, both pulverized coal and natural gas, are vulnerable to carbon

emission limitations. Both produce large volumes of carbon dioxide. At this point there is no

hedge for this risk. The vast majority of generation in the Midwest, and the country generally, is

fossil-fiaeled. Staff Ex. 1(Wissman Test.) at 4-5. Thus there is no psaclical way to buy a hedge

from any other supplier. All other suppliers are in the same position. Their plants produce

catbon dioxide as well. The only praetical hedge against this large risk is to build a new facility

which anticipates carbon sequestration.

An IGCC as suggested by AEP is one such facility which can relatively easily be altered

to allow for the capture and disposition of carbon dioxide. This is not magic. The IGCC facility

allows the removal of Carbon Dioxide before the synthetic gas is bumed with air. The removal

from the relatively small volume of fuel before it is burned is easier than removal from the

smokestack after combustion.

It is largely agreed among the expert witnesses in this case that the key advantage offered

by the IGCC technology is its potential to sequester carbon as part of the gasificatlon process in
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order to virtually eliminate the substantial carbon dioxide enrissions normally associated with a

coal plant; the debate is whether it is cost-effective. Within the time frame for decision in this

case, the Commission will not know for certain whether carbon sequestration regulations will be

passed during the operational life of the plant (or what the content and timing of such

requirements may be). But all of the expert witnesses in this case either opined that carbon

sequestration regulations would likely be passed within the life of the plant or simply did not

offer an opinion as to whether such regulations would be passed. Staff Ex. 3(L.ambeck Test) at

4-5; Staff Ex. 1(Wissman Test.) at 7-9; AEP Ex. 4 (Mudd Test.), BHB/MJM Ex. 1(White

Paper) at 19; AEP Ex. 3 (Braine Test.), BHB/MJM Ex. 1(White Paper) at 19; IEU Ex. 24

(Solomon Test.) at 16-18 (indicating only that there are no cunrent requirements for carbon

sequestration). OEG Ex. 10 (Higgins Test.) at 20-21 (refers to "uncertainties concerning future

environmental requirements" and says that there will be a "clear economic winnet' depending on

what happens but offers no opinion as to prospects of carbon capture regulations). No expert

witness stated a belief that carbon sequestration regalations would not be passed dming the life

of the plant.

Hence, the real question on this point becomes whether it is reasonable or prudent to

make a long-term decision to build a plant based on the assumption that carbon sequestration

regulations will be adopted during the life of the plant. Ultimately, the presence or absence of

this assumption can substantially impact the outcome of any economic detennination regarding

the construotion of a new generation plant. For now, it is sufficient to conclude that these

matters need not be presently deterarined but may need to be addressed in the future phase of this

proceeding.
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There are other technologies which anticipate remaval of carbon dioxide in addition to

IGCC as proposed by AEP. Staff Ex. 3(Lambeck Test.) at 3-4. Staff has no preference between

these approaches. The selection should be a matter of economic oomparison. This technology

choice should be explored by AEP as it develops a plan as a result of this case.

3) MARKET CONDITIONS/RTO SRUCTURE

It wiIl be argued that the PJM RPM proposal addresses the future capacity eoncerns and,

thus, customers wiil be paying for capacity twice, both through an IGCC surcharge and tbrough

the PJM rates. This objection misses the point. The RPM process, if approved, does have a

mechanism which would provide for a four-year rolling capacity market- Although it may be

unlikely that the RPM proposal will ever be adopted, the Commission is not likely to know that

outcome within the time frame for deciding the initial phase of this proceeding.Z Part of this

debate is reflected in the fact that MISO has a completely different view of whether capacity

market should be established by RTOs.

In the unlikely event that RPM is adopted and applies to AEP 3 the most that could be

argued is that the RPM prices reflect capacity needs through a four-year horizon. Staft's

concerns are beyond that four-year horizon. As discussed above, a vital aspect of the POLR

requirement is assuring that there will be a supply available not just in the next minute, but also

next week, next month, and for decades to come.

Further, as discussed above in relation to CRES providers, the scope of the EDU's POLR

obligation is to stand ready to serve all comers, including customers retuming from a defaulting

2 One of many issues that will be debated before FERC in connection with the RPM proposal is whether resouroe
adequacy reqairements are within FERC's jurisdiction (and whether flxlfillment of that task is within an RTO's
purpose). The Energy Policy Act of 2005 preserves State authority to take action to ensure the safety, adequacy, and
reliability of electric service. Energy Policy Act of 2005 (P.L. 109-58) Section 1211(ix3).
' Even if adopted, the RPM proposal contains a provision whereby PJM members can opt out of the RPM; so even
if RPM is approved by the FERC, it is possible that AEP would remain a PJM member but not participate in the
capacityinarket
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supplier. This fallback position of the EDU involves real costs, including a generation-related

cost. As discussed above, providing backup power is more expensive and incorporating long-

term planning into the provision of POLR service would be designed to lower the cost of that

mandatory obligation associated with retail electric competition (which benefits all oustomers).

The distinctions between RTOs and EDUs are significant. As an RTO, PJM is not a

player in the retail electricity market, does not have a retail relationship with consumers and is

not responsible or accountable to oonsumers. Rather, PJM operates in the wholesale electricity

market and attempts to facilitate wholesale transactions (but is not really even directly

responsible to ensure that those traasactions even occur). Likewise, P3M is a regional

transmf.ssion organization, and does not provide distribution services like an EDU; the POLR

capacity service at issue in this case is a distribution service.

The fact that RPM refers to reliability does not change any of those things or make PJM's

service something that it is not. For all these reasons, POLR service is not duplicative of

PIM/RPM capacity charges. Consequently, no double payment is possible, because the capacity

charges associated with PJM's RPM proposal relate to a different service and different capacity

cost than those associated with the generation-related component of an EDU's retail POLR

service.

Another feature of AEP's proposal that should be remembered in this context is that the

benefits of the IGCC facility would be refained by the distribution customer (credits for below

market costs are made to the distribution rate) - regardless of whether the customer shops or not.

The calculated ICrCC Recovery Factor is a non-bypassable sur-charge or sur-credit that would

flow through to all customers, shoppers and non-shoppers alike; hence, thete is no impact on
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shopping.` Independent of any capacity-related charges relating to PJM's wholesale capacity

market (whether paid directly by CRES providers or paid indirectly by retail customers), the

EDU's retail POLR charges are separate and distinct and are not properly viewed as duplicative.

III. STAFF RECOMMENDATION

An examination of the state of the electric market then shows consnmets in Ohio in a

position of great, but not itnmediate, vulnerability This vuinerability is not today and not

tomorrow and not even within four years. It should not cause panic but it should engender sober,

thoughtful planning. The facts are clear. Our coal fleet is aged and needs large new investments

to run at all. Our natural gas fleet is economically hobbled currently and may not have fuel to

burn at some point Both kinds of plants are threatened by the possibility of carbon restrictions.

Existing markets and possible bi-latera! fransactions can do nothing for these risks. The only

altemative is to evaluate the possibility of construction of new facilities which anticipate carbon

controls. Therefore, the Staff recommends that the Commission allow AEP to recover the costs

of the first phase of its proposal (the pre-construction costs). In this way the company will have

the funds to investigate, analyze, evaluate, and develop a realistic plan to address the very real

concerns presented in this case.

For the sake of clarity we will also point out what we are not addressing or

recommending at this time. Staff does not presently recommend the approval of Phases II and

III. Only time and investigation will tell if a realistic and cost-effective plan can be developed.

4 During cross examination of Staff witness. Wissman, the IGCC Recovery Factor tate design was discussed in
passing and there was an incomplete or ambiguous discussion of how the rider is to be calculated. Tr. V at 209-212.
AEP witness Baker did testify in some detail as to the company's proposed method for calculating the IGCC
Recovery Factor as a fiuictioa of unit's cost differential (compared to the SSO $lkWh) and the plaat's aotaal
generation output, tlten weighted or spread over the company's total load. AEP Ex. 2(Baler Test) at 11. But the
rate design of the Phase III IGCC Recovery Factor is not really an issue to be decided in this phase of the praceeding
and debating this point now is akin to a family arguing over what color a room should be painted in a house that tbey
have not yet purchased.
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Only time and investigation will tell if IGCC or some other technology is the better hedge

against carbon rules. Only time and investigation will tell if AEP or some other entity should

build a plant. Staff believes that its recomrnendation provides for the time and the investigation

to develop answers to these questions. We do not have those answers now.

For example, the Energy Policy Act of 2005 also provides significant incentives for

deployment of clean coal technologies, including IGCC. There are more than $6 billion in

fiutding authorizations relating to clean coal prog'ams and incentives and nearly $3 billion in

related tax incentives. Tr. V at 112-113; Energy Policy Act of 2005 (P.L. 109-58) Title IV,

Subtitles A, B and C; Title XIII, Subtitle A; Title IX, Subtitles F and G; Title XVII. These

provisions could positively impact the eeonomic an:alysis associated with AEP's proposal (to be

examined in phase two) and provide additional support for concluding that the proposal should

be more closely examined.

Respectfully submitted,
Jim Pe
Attomd General

St4ven T. Noerse
Thomas W. McNamee
Werner L. Margard
Assistant Attomeys General
Public Utilities Seation
180 E. Broad Street, 9`h Floor
Columbus, OH 43215
(614) 466-4396
Fax: (614) 644-8764
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Regarding the PJM GIFSA notation of

several fees that were paid to PJM, do the

companies intend to recover these fees?

A. We would be looking for recovery of

those fees, yes.

Q. And those fees would be recovered in

Phase I costs under the company's proposal; is

that accurate?

A. I believe that's true.

Q. I'm going to skip around. I went

out of order. Let's step back to the macro

level for minute.

In your testimony you state that the

companies will not go forward with the IGCC

facility in Ohio.if recovery of the costs is not

assured. Is that accurate?

A. Can you point me to a specific --

Q. Page 3, line 9.

A. Yes, that's what I have in the

testimony.

Q. And by the word "assured," you mean

the companies expect a guarantee for full cost

recovery of all construction and operation costs

of the IGCC plant from customers; correct?

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481
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A. We are asking for the approval of

this Commission for the recovery of reasonable

costs associated with building this plant.

Q. And it's my understanding, and we

started this discussion with Mr. Kurtz, if Ohio

does not guarantee full cost recovery, you will

review the order and see if there are

modifications, but -- is that correct,

modifications that you can accept?

A. We would review any order by the

Commission and evaluate how it fits into the

plan that we filed.

Q. And if the Commission denies

approval of your application completely or the

companies decide not to accept that modification

that we just spoke of, the companies would

consider building the plant in other locations;

correct?

A. As I tried to state when I was

responding to Mr. Kurtz, the company is looking

to find a state commission or commissions who

are interested in pursuing the development of

this technology, so we would look to see if

there were other commissions who were interested

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481
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in offering us the kind of cost recovery that

we've asked for here.

Q. And along that line, AEP has already

considered building this proposed facility or

another 600 megawatt facility in Kentucky and

West Virginia; right?

A. We have looked at sites, three

sites, being Ohio, West Virginia and Kentucky,

as possible locations for an IGCC facility.

Q. And when you say "looked at," you

have conducted studies regarding those sites;

correct?

A. Yes. And we've asked PJM to conduct

studies.

Q. It's your understanding that both

Kentucky and West Virginia are regulated states,

I believe you said to Mr. Kurtz.

A. I don't remember that, but I would

be willing to say that the generation is

regulated in the states of West Virginia and

Kentucky.

Q. And has AEP filed an application

before either of these commissions for approval

of cost recovery for constructing the IGCC

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481
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plant?

A. No, we have not.

Q - And thus AEP has not received any

order approving or has not received any verbal

approval of costs of recovery regarding such a

plant from these states.

A. We have not.

Q. And it's also my understanding,

Mr. Baker, that you have not had discussions

with other state commissions or staff or other

public utilities commissions regarding

construction of the plant and receiving full

recovery of those costs.

THE WITNESS: Can I have the

question read back?

(Question read.)

A. I don't agree with that question.

MS. BOJKO: Strike the question. I

will rephrase. I think there are two questions

here.

Q. It is my understanding from our

discussion previously in deposition that you

have had preliminary discussions with other

states about such issues. Is that what you're

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481
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referencing?

A. Yes.

Q. I apologize. The question as

written is that the companies or any affiliate

have not had discussions with commissioners or

staff of any public utilities commission or

other agencies regarding the construction of the

IGCC plant and receiving full recovery of its

costs prior to the plant being constructed and

in operation. Is that accurate?

A. It is absolutely accurate. We have

not in the state of Ohio asked for full recovery

of the power plant before it is operational.

We've asked for a plan for recovery.

Q. You have asked for approval of Phase

I and Phase II costs prior to the construction

and completion of the IGCC plant, have you not?

A. That's not the full cost of the

power plant.

Q. Phase III is what you're

referencing, which would then be after the plant

is in operation, and then a surcharge will be

charged to customers recovering the remaining

costs.
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believe you have relative to this facility?

MR. CONWAY: "This facility" being the

IGCC facility?

MS. McALISTER; Being the IGCC facility.

A. Practically, we've said this unit, we

want it in rate base, we want it as part of Columbus

& southern and Ohio for the life of its facility. I

don't think we've taken a position on whether we've

waived anything or not, but practically that's what

the company's planning to do.

Q. So there's no guarantee.

A. There is nothing in this filing that

addresses that issue.

Q. Okay. You talked a little bit yesterday

about when the companies expect to come in for a

determination on the reasonableness of the costs and

the difference between reasonableness and prudence;

do you recall that?

A. I do remember that discussion.

Q. What standard does AEP expect the PUCO to

apply in order to determine whether the Phase

III costs are reasonable?

A. I believe that they would look at whether

AEP performed the way they should in entering into

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481
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A. The Power Siting Board itself did not or

does not have the capability of creating or

recommending incentives, if you will.

Q. What incentives did the Commission make

available or suggest might be available to Lima

Energy IGCC to help that project move forward?

A. I don't believe there's been any

application by Lima directly to this commission for

anything of that nature.

Q• Okay. Let's assume that the application

in this case is granted as requested by AEP, would it

be your position that Lima Energy should have the

same opportunity as AEP's IGCC facility to obtain

assured cost recovery?

THE WITNESS: Could I have the question

reread, please?

(Question read.)

A. Even given the assumption that you laid

out in the beginning of that question, that the

Commission would grant this application as it was

filed, I'm not sure that precisely the same treatment

could or would be afforded to Lima. What the staff

is suggesting is that in the Commission deliberations

they need to make sure that they don't give AEP some

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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advantage by providing this opportunity without

looking at some potential opportunities for others

that wish to invest.

Q• Okay. Fair enough.

But I gave you an assumption, I asked you

to assume that the application was granted. What

would be necessary, in your judgment, to allow Lima

Energy IGCC the same or comparable opportunity

relative to ensure cost recovery? What would the

customers need to be prepared to pay to help out Lima

Energy?

THE WITNESS: Could I have the first

question reread? I think there were two there.

Q- The same question stated differently.

Let me withdraw the questions and I'll try it again.

Based upon your notion -- the notion that

you've advanced here today that the Commission needs

to be mindful that whatever it does relative to this

application may trigger an obligation to treat others

in a comparable fashion -- is that a fair statement?

A. Yes.

Q. Okay. If the application in this case is

granted, what would be the comparable treatment for

the Lima Energy IGCC facility?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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A. I'm not sure I know. I believe that what

the staff -- well, I know what the staff is

suggesting, but the staff believes that the

Commission needs to, as you said, be mindful that

they can't foreclose opportunities for others.

Precisely what that would take and what form that

would take, I don't know.

There could be perhaps, you know, a

purchased power agreement available to Lima from an

EDU that would -- I mean, a comparable situation

would be that Lima would provide some POLR

opportunities in the state through an EDU, for

instance through a purchased power agreement.

Precisely what that would look like, I don't know.

The staff didn't really evaluate all potential

opportunities that should be put on the table.

Q• And I appreciate the difficulties

associated with trying to get specific, but based

upon the concepts that we're talking about here, if

the Commission were to grant this application and

provide comparable opportunities to independent power

producers or merchant plant owners, it would mean

that there's another wave of costs that might be

unloaded on customers as a result of the obligation

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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to comparably treat merchant plant generators or

owners of independent power production facilities,

right?

A. Again, not necessarily. I think that --

Q. But perhaps.

A. Again, in this instance it appears that,

you know, a POLR obligation may carry some additional

costs with it, so how that revenue comes about and

flows to whom, it is I believe all questionable at

this point. I would not qualify it necessarily as

another layer of costs.

Q• Okay. But something needs to be done for

the merchants and the IPPs, we don't quite know what

it might be, it may involve additional costs; is that

a fair statement? Not necessarily, it may.

A. I don't know that something in general

needs to be done. I'm just suggesting that if

something is done for AEP to afford this technology

to go forward, that there -- the Commission needs to

be mindful that there are potentially other

applicants out there that would like to go forward

and they haven't yet, for various reasons.

Q. This is one that's already been

certified.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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that additional baseload generating capacity be added

within the PJM region?

A. Not specifically. As I indicated, we

have responded to the RPM that PJM is pursuing.

We've had informal discussions with PJM employees,

we've attended and participated in all their meetings

regarding this.

We have not explicitly told PJM what we

want in Ohio, but again, we have clearly responded

and they're aware of our views relative to the flaws

with the RPM.

4. Did you review, for purposes of preparing

your testimony or otherwise, the work papers of

Mr. Braine that support the economic analysis in the

White Paper that was attached to both his testimony

and Mr. Mudd's testimony?

A. I had reviewed, obviously, the White

Paper in evaluating this case, but I believe I've

indicated that the staff has stayed away from the

economics and numbers because we believe that it is

premature. I have very little confidence in what

numbers are in this application because everything is

subject to change.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 With the merger of Central and South West Corporation and AEP in 2000

2 I was named Director of Major Projects. In that role I was responsible for the

3 execution of major generation projects in AEP's westem fleet. In 2004 I was

4 named to the position of Director Field Services, responsible for major capital

s projects in AEP's existing fleet. Also in 2004 I accepted my current role as

6 Director New Generation Projects.

7 Purpose of Testimony .

8 Q. What is the purpose of your testimony in this proceeding?

9 A. The purpose of my testimony is to review the process by which AEP intends to

lo contract for and construct an IGCC facility. I will then discuss the process for the

11 determination of the cost of that facility. Finally, I will explain the bases of the

12 "actual" spend and "projected" spend amounts used to develop the Phase I

13 surcharge amounts in the application.

14 Scoping Process

15 Q. Please desci•ibe the process that will initially be utilized to determina the scope

16 and the cost of a new IGCC plant.

.17 A. AEPSC entered into an agreement with General Electric ("GE") and Bechtel in

18 the early part of 2005 to conduct a scoping study for an AEP-specific IGCC plant.

19 This work by GE and Bechtel has been conducted in parallel with their efforts to

20 develop the scope and cost of a standard GE/Bechtel "reference" plant.

21 Q, What does the term "reference" plant mean?

22 A. The term "reference" plant describes a standard plant design that an entity may

23 establish to be used as the starting point for the design of a specific plant. This

3



t standard design sets the definition of most of the major equipment of the plant.

2 With an "off the shelf' estimate of this reference plant available, it becomes more

3 straightforward to develop a scope and cost estimate for this reference plant and

4 determine the incremental cost of AEP-specific options contemplated as additions

5 or deletions from the scope and estimate.of this reference plant.

6 Q. What is the expected output of this scoping study?

7 A. This study provides for a number of technical deliverables. These deliverables

8 ultimately provide for a basic definition of the configuration of the proposed

9 IGCC plant. To facilitate the development of this basic scope definition, there

10 have been a number of studies to consider the internal processes of the plant to

11 allow us to determine those processes that offer the best fit to our needs in terms

12 of balancing capital costs and the benefits derived from exercising a certain

13 design-related option. Additionally, the scoping study provides for the

14 development of a"high level" project schedule and an indicative cost estimate.

15 Q. Does the scqping study being conducted by GE and Bechtel cover the entire scope

16 of the proposed plant?

17 A. No. We will develop the scope for certain parts of the plant. The portions of

18 scope we will develop include those site-related items or plant systems with

19 which we are most familiar. This includes fuel and material unloading and

20 handling, switchyard and transmission interconnection, river frontage

21 improvements and development.

4
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t Q. When will this happen?

2 A. One of the deliverables of the scoping study by GE/Bechtel is an indicative

3 estiinate of the costs for its reference plant. This then has to be adjusted to the

4 AEP-specific scope and the indioative estimate for that scope finalized. The

5 GE/Bechtel alliance has notified AEP that they began an eight-week process in

6 early April to finalize their estimate. The cost estimates for the components of

7 AEP's scope are also currently under development. When the AEP estimates

8 have been gathered, they will be reviewed for conformance with the expected

9 scope, verified to be on a consistent basis and prepared for combination with the

10 GE/Bechtel estimate. This task by AEP is expected to be complete by the time

11 that the finalization of the GE/Bechtel estimates is accomplished.

12 Q. Why has AEP selected GE/Bechtel to initiate work on this project?

13 A. It is of critical importance that AEP mitigate its risk in a project of this nature. To

14 accomplish this, AEP plans to enter into a lump sum turnkey EPC contract with

15 an entity to provide for coverage of substantially all of the scope within one

16 commercial package. In this package one supplier will be responsible for the

17 design, supply, construction, startup, testing and warranties of all major

18 equipment and supporting systems. This will allow substantially all of the facility

19 to be covered by one set of guarantees. These guarantees will have much higher

20 limits than would be the case if equipment and systems were supplied on an

21 individual vendor basis.

22 The alliance of GE and Bechtel has been the only party capable of

23 supplying a utility grade IGCC facility to step forward with a commercial package

6



be employed for acid gas removal and a variety of potential performance

2 enhancements.

3 With the optimization of scope options finalized, the scope of the plant

4 going into the next phase of the project will be considered finalized. This second

5 phase of the project is termed Front End Engineering and Design, or FEED.

6 Front End Engineering and Design Process (FEED)

7 Q. What happens during FEED?

s A. During FEED, GE/Bechtel performs more detailed engineering and design of the

9 AEP-specific plant. This includes defining and selecting specific equipment to be

10 utilized in the plant. This allows GE/Bechtel to obtain vendor pricing on this

I 1 equipment and to develop the quantities of bulk commodities such as piping,

12 cable and conduit, concrete and steeI for the ultimate installation. All of this leads

13 to the development of a definitive cost estimate and a definitive schedule for the

14 AEP-specific IGCC plant.

15 Q. When will FEED take place?

16 A. FEED will begin after the reconciliation and finalization of the indicative cost

17 estimates is complete. Prior to that time, the AEP-specific scope will be

18 established. Upon completion of these activities, the scope, price and commercial

19 terms for the FEED will be agreed to by AEP and GE/Bechtel and an agreement

20 for the FEED process executed. This agreement is expected to be executed in

21 July 2005. The FEED process is expected to have a duration of 12 months,

22 completing at the end of June 2006.

23 Q. What is the work product that is developed in FEED?

8
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t A. The primary products of the FEED process are a definitive scope of work,

2 specifications to enable the procurement of major equipment and a definitive cost

3 for the completion of the project.

4 Q. What is planned for the project subsequent to FEED?

5 A. After FEED, AEP will negotiate a lump sum, turnkey EPC contract. This EPC

6 contract will provide for the completion of the project including engineering,

7 procurement, construction, training of operators, commissioning and startup,

8 testing, schedule and performance guarantees and warranties. This will be

9 performed for a fixed price according to a defined schedule.

10 Q. Why is a lump sum, turnkey contract desired in this instance?

t 1 A. It is AEP's contracting philosophy that the parties to a contract who can most

12 reasonably manage the risk - in this case, the EPC contractor - be the party to take

13 that risk under the contract. The burden of cost overruns will be on the EPC

14 contractor.

15 Estimates of Total Project Cost

16 Q. What was used as the basis for the facility costs used in the Companies'

17 application filed on March 18, 2005?

18 A. Those IGCC facilities that have been constructed in the recent past were the first

19 generation of IGCC facilities. With the purchase by General Electric of the

20 Texaco gasification business, and GE's existing expertise in the power generation

21 business, General Electric is taking the IGCC technology to a fully

22 commercialized product. As such, it is anticipated that the costs of implementing

23 this technology will be substantially reduced from the costs from the earlier

9
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1 development facilities. Some estimates by EPRI and by General Electric have

2 placed the cost of this commercialized technology as low as $1250/kw. This can

3 be compared with the actual costs of the earlier facilities of up to $2500/kw. For

4 the purposes of this filing, AEP has conservatively selected $1600/kw as the basis

5 of the projected cost of the proposed facility exclusive of transmission

6 interconnection and landfill costs. This results in an estimated total direct cost of

7 the facility of:

8
9

10
11
12
13

Plant EPC (600MW at $1600/kw) $ 960,000,000
Transmission Interconnection $ 9,000,000
Landfill $ 34.000.000

-

Total $1,003,000,000

14 As the Companies' witness, Mr. Nelson, testifies, when constnlction-

15 related overheads are added to these direct costs, the estimated total cost is

16 $1,033,000,000.

17 Q. How will the cost of the proposed AEP IGCC facility be refined?

18 A. As detailed above, the indicative cost estimate will be-refined througb the eight-

19 week process that started in early April. Once the proposed scope is settled, the

20 twelve-month FEED process will result in a firm price for the EPC AEP-specific

21 contract scope.

22 Estimates of Phase I Costs

23 Q. What costs are included in the actual pre-construction Phase I activity estimate?

24 A. The costs included in the Phase 1 estimate are generally those expenditures that

25 will be incurred up to the point of entering into the lump sum turnkey EPC

26 contract. Specifically, these include:

10



1 1. The GE/Bechtel scoping study;

2 2. The GE/Bechtel FEED;

3 3. Outside services and internal costs for the definition of scope and

4 estimation of costs for items outside the anticipated EPC scope.

5 This includes materials handling, switchyard and transmission

6 interconnection, site development and river frontage

7 improvements;

8 4. AEP intemal costs for environmental permitting; and

9 5. AEP intemal costs for overall project management.

10 Q. What is the total Phase I cost estimate?

11 A. The Phase I actual costs through February 28, 2005 and projected costs (March 1,

12 2005 through June 30, 2006) are shown in WMJ Exhibit 1. They are

13 approximately $18 million.

14 Q. What is the basis for these costs?

15 A. The GFJBechtel scoping study is being conducted pursuant to a fixed price

16 agreement. The fixed price for these services is $528,000. GE/Bechtel has stated

17 that the total cost of FEED will be up to $20 million. Recognizing that a

18 substantial portion of the work conducted during FEED is for the development of

19 the GE/Bechtel product and therefore properly assignable to GE/Bechtel, and

20 based upon communications with GE/Bechtel, AEP has estimated the portion of

21 FEED to be billable to AEP to be just less than one half of the total. As shown on

22 WMJ Exhibit 2, the scoping study/FEED is estimated to total $9,895,000. This

23 includes the $145,000 in actual expenditures through February 2005 and

11

,/^000054



5

EXHIBIT NO.

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus )
Southern Power Company and Ohio Power )

,Company for Authority to Recover Costs )
Associated with the Construction and Ultimate)
Operation of an Integrated Gasification )
Combined Cycle Electric Generating Facility )

Case No. 05-376-EL-UNC

o n

SUPPLEMENTAL TESTIMONY C ^ o

OF w on ^BRUCE H BRAINE. 0
ON BEHALF OF

x
COLUMBUS SOUTHERN POWER COMPANY N "

AND O

OHIO POWER COMPANY

Filed: August 3, 2005

:nie is to certify that the imagae s_ppearina are an
accurate and compleco rapro,iuntio;: of a oasefile
document dalivared in the rogular course of busine g
Cechnician C g Date Processed ^

000055



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

SUPPLEMENTAL TESTIMONY OF
BRAINE H. BRAINE

ON BEHALF OF
COLUMBUS SOUTHERN POWER COMPANY

AND
OHIO POWER COMPANY
CASE NO. 05-376-EL-UNC

1 Q• Please state your name.

2 A. My name is Bruce H. Braine.

3 Q. Have you filed Direct Testimony in this proceeding?

4 A. Yes, I have.

5 Q. Have you reviewed Mr. J Bertram Solomon's Direct Testimony?

6 A. Yes I have.

7 Q. In his testimony, on page 13, Mr. Solomon notes that he corrected a transposition

8 error in your spreadsheet which increased the estimated total cost of the IGCC

9 and pulverized coal by $0.213/MWh and by $0.05/MWh for a combined cycle.

10 Do you agree with this conection?

11 A. Yes, I do. The spreadsheet error that Mr. Solomon cites does result in the changes

12 he notes in his testimony. I would add, however, that this change is very small. It

13 increases in Table 2 the levelized costs of IGCC coal from 56.2 to 56.4 dollars per

14 MWh and PC from 52.2 to 52.4 dollars per MWh, or by only about 0.4 percent.

15 (and the gas CC plant by only 0.1 dollars per MWh) . Importantly, the relative

16 NPV cost comparison shown in Figure 1 is unchanged. The cost of IGCC is still

17 $9 million less than the coal PC plant or as noted in the White Paper on page 20,

18 the IGCC coal plant costs are still "similar" to the PC coal plant costs.
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I DII2ECT TESTIMONY OF JOHN BAAItDSON
2
3
4 1 Q: Please state your name, title and business address:

5 IA: My name is John A. Baardson and I am the president of Baard Generation LLC.

6 My business address is 9013 NE Highway 99, Suite S, Vancouver, WA 98665.

7

8 2Q: What is your educational background and work experience.

9 2A: I received a degree in chemical engineering from Brigham Young University in 1979,

10 and a masters of business administration degree from Central Michigan University in 1984.

11 For the past two decades I have lead project teams building clean fuel power plants and

12 ethanollbiomass facilities.

13

14 3Q: Please describe Baard Generation LLC, and explain its interest in the matter at bar.

15 3A: . Baard Generation LLC (formerly known as Nordic Power) was formed in 1989 to

16 build clean fuel power plants. Since its inception, Baard has developed 1,200 MW of such

17 generation. Currently, Baard is exploring two possible sites for an integrated gasification

18 combined cycle electric generation ("IGCC") facility in Ohio. At both Ohio sites Baard is

19 also exploring carbon dioxide sequestration. Ohio contains attractive sites for IGCC, for it

20 has access to high btu coal, a strong transmission system, and depleted oil and gas wells

21 which may be appropriate for conversion to C02 sequestration wells.

22 The concern Baard has with the application is the fact that retail customers who

23 would take power from a Baard IGCC plant, would potentially have to pay the Phase III

24 IGCC rider to the American Electric Power ("AEP") operating company - even though

25 such customers would not be taking power from the AEP IGCC unit. This creates an extra

26 barrier for independent IGCC power producers like Baard to sell power to retail customers

27 of AEP. The extra cost to retail customers of independent IGCC power serves as a

2



28 deterrent to building or selling IGCC power in the AEP service area. It also is unfair to

29 customers of independent IGCC power producers who, via their power prices, are paying

30 the full development cost of the generation units they actually take power from; and thus

31 should not have to make an added payment to fun.ding AEP's IGCC plant.

4Q: Can an independent power producer like Baard build a clean coal generation plant

without guarantees from captive utility customers?

35 4A: Yes, so long as the independent IGCC power producer can sign a long term sales

36 agreement, or receive significant govenunent funding. A generator, independent or utility,

37 cannot convnit hundreds of millions of dollars on a generation facility using new IGCC

38 technology without a firm purchase obligation to buy the power at a price which supports

39 the project. For independent IGCC power producers, obligations to purchase are a matter

40 of arranging contracts for fature deliveries with very large retail end users or marketers.

41 The key to making such sales is the price of the generation. Hence the concern that the

42 AEP Phase lI1 rider could effectively add to the price of independent IGCC power

43 generation.

44 Because IGCC and carbon sequestration are new technologies, they have start up

45 costs that exceed conventional coal generation plants. On the other hand, because IGCC

46 and carbon sequestration are new technologies they hold the promise of lower pollution

47 control costs in the future. Further, there are small funding grants from govenvnental

48 agencies available today, and potentially significant govemment funds in the future that

49 directly or indireetly could bring down the cost per MW of clean coal generation. On the

50 federal level, both the House and Senate versions of the pending Energy Act have set aside

51 hundreds of millions of dollars for both research, generation and loan guarantees for clean

52 coai use. This includes specific references to IGCC projects. In fact, Section 406 ofHB

53 66 (the House version of the Energy Act) offers loan guarantees to IGCC units, but only if
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54 the projects do not have rate payer guarantees. A copy of the clean coal section of HB 66

55 was attached as an addendum to the Baard intervention and comments. Bottom line is 8tat

56 Baard is actively investigating both conventional and govemment sponsored methods of

57 financing an Ohio independent IGCC plant.

58

59 5Q: W-iil Baard definitely build an IGCC plant in Ohio?

60 5A: Baard will build an IGCC plant in Ohio if it is economical to do so. By that I mean

61 that if Baard through good management, prudent selection of technology, and use of

62 available govemment development monies can build and operate an IGCC plant with

63 carbon sequestration at generation prices sufficiently low to attract commitments to buy

64 power, Baard will build the plant. Further, Baard is just one player in a sizable

65 independent power industry, many of whom have already built conventional units in Ohio

66 and are likely to do so again.

67

68 6Q: What are your recommendation to the Commission as to the application at bar?

69 6A: AEP is one of the leading finns in temis of sophistication and fina.ncial strength in

70 the electric generation industry. If AEP believes that the proposed IGCC project is too

71 financially risky to build without a price guarantee from the captive customers, then it is

72 also too risky an investment for the captive customer. The Conunission should at a

73 minimum refrain from rushing into a rate payer commitment at this time when significant

74 changes in funding are becoming available for IGCC and carbon sequestration plants that

75 could lower the price.

76 Second, if the Commission elects to grant AEP a customer guarantee, the guarantee

77 should be limited to just the customers who take power from the AEP IGCC plant. To

78 make customers of independent IGCC plants who are already paying the development

79 costs of the facilities they take power from pay for the AEP IGCC plant is unfair to the

4
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80 customer. Further, it damages the market for additional construction or sales of power

81 from new independent IGCC plants. Considering that the IGCC will not be operational

82 unti12010, and that the guarantee will last potentially for several decades thereafter, the

83 Phase III surcharge could be a significant barrier to market development of independent

84 IGCC plants in the AEP service area for a long time. Thus, the rider to support the IGCC

85 plant should be made bypassable for those buying power from an independent IGGCC

86 power plant, if approved at all.

87

88 12Q: Does this conclude your testimony?

89 12A: Yes, other than to thank the Commission for this opportunity to present the views

90 of $aard Generation LLC.

5
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Please state your nsme, title and busimess addzesa

A. My name is Kim Wissman and I am the Depu'ty Direotoc of the Tltilities

Department,. Public Utilities Comniission of Ohio. Iviy busiziess, address is 180

East Broad Street, Columbus, Okiio 43215.

2. Q. Wbet is your educational background and experieuce ieleva oit to this proceeding?

I received a Bachelor of Science Degree in Economic fztimt Kenyon College. I

have been employed by tbdS Commission since 1979: My concenfration

$uoughout my career at the agency has been in electricity. . I have per.formed

analysis, oversight and policy developmcnt regsrding, rate , case preparatioxy ,

cost-of-service studies, contract , and tariff approval; cogenerat'ion. mattets,

maaagenent perfoimance and financial audits on coiitpany fuel and purchased-

power procurement prac4iees aind cost iecovery. Gtixrienfly, I also serve as

Executive Director of the Ohio Power Siting Board, responsib7e for siting major

utility facilities in the state of Obao includinag gas and electric transmi.ssion iines

and genet8ting stations, and provide policy gaidance in indepen.dent trattsmission

system operators, regonal cooperative effoits, and federal etiergy inatters. I

currently have responsibility for oversight of the Facilities, Siting and

Environmental Analysis Division and the Policy and Iviarket Analysis Division of

the Utilities Department.

3. What is the purpose of staff testunony?

A. The Staffbelieves that there is a need for investment in baseload capaaity and that

the choice of baseload capacity shoWd be made with an awareness of the strong

t
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risks posed by inca+easingly stringent envizionmerital regtitlatian and conceros,

including those of carbon sequestration. We also recogni.ze that Ohio electric

que £ytng requiretnente asdistribution utilities have imi responsibilities for satis '

pro-viders of last resork We view AEP's proposal is an inno"vat;ioe simultaneous

approach to both the capacityinvesdmen't issue aitd the POi,R is,sue. At the same

.. . .
ti=xxe, we rccognize fhat other solutions may be possible.

Staff will, address a Iimited ztumber of issues. After review of the Applicant's

fiiing and testiinoay, as weIt as irttervener testimonies,staff believes the particula

issues raised by those patties have been adequately. addressed. Staff is not

. . . . ....
addressiug the overall ecoaomic issues associated with .A.EI"s proposed IGCC

plarit or cvk etb zr the Commission sbould grant or cleny the application. Instead,

there are a limited number of aiieas that staff does not believe are cutrently

represented sufficiently in the existing record. Staff is therefore, tbtough its

testiznony, providing a inore complete and robust tecord for the Comuuisszon to

consider in its deliberations.

4. .. Q. The cozitpany is proposing the consduction of an IGCC generation facility in this

-case, Does the staff have a preference regarding genesation teehnology.)

A. No. Staff does not advocate a speoifac techno.iogy, per se. We do, however,

strongiy support a diversified energy portfolio that is,econoznically sound on a

forward-Iooking basis. We currently have a good mix. of generation resources in
.

Oliio, and do support a continuance of that in the fiiture. , Of course, there are ..

many important factors that can affect the technology choice for a paticular
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BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

SUPPLEMENTAL TESTIMONY OF
' WII.LIAM M. JASPER

ON BEHALF OF
COLUMBUS SOUTHERN POWER COMPANY

AND
OHIO POWER COMPANY
CASE NO. 05-376-EL-UNC

1 Q. Please state your name.

2 A. My name is William M Jasper.

3 Q. Have you filed Direct Testimony in this proceeding?

4 A. Yes.

5 Q. In your Direct Testimony, you discuss the GE/Bechtel scoping study. Has this

6 study been completed?

7 A. While a great deal of work has been accomplished on this scoping study, there are

8 remaining elements that require additional work prior to being deemed completed.

9 Q. What remains to be completed as a patt of this study?

10 A. A FEED scoping document is being developed as the definitive documentation of

11 the scope of the AEP specific plant. This will be the basis used for starting the

12 FEED process. It is a comprehensive product of the scoping study. Certain

13 details are being worked out between the GE/Bechtel and AEP project teams to

14 make this a mutually agreed, accurate representation of this FEED starting point.

15 Similarly, GE/Bechtel is working out details in their indicative cost in order to

16 satisfactorily demonstrate consistency with the target price of $1600/kw for the

17 direct EPC costs.

18 Q. When will tbis be done?
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Page 5 of 6

! are traditionally considered to be Owner's costs. These Owner's costs include

2 materials handling beyond what is required for reclaim from a storage pile and

3 conveyance to the plant's silos. The Owner's costs also include river frontage

4 improvements for providing for the mooring and unloading of barges and

5 initial site preparation to provide the EPC contractor a flat and level site on

6 which to build.

7 2. AEP costs for project management, AEP engineering and construction

8 management (PM, E &C).

9 Q. What is AEP's cmrent estimate of the Phase I activities in this application?

10 A. The Phase I actual costs through June 30, 2005 and projected costs (July 1, 2005

11 through June 30, 2006) are shown in WMJ Exhibit 4. They are approximately

12 $23.7 million.

13 Q. Does this conclude you supplemental testimony?

14 A. Yes, it does.
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SUMMARY OF
THE COMMISSION'S OP]NION AND ORDER OF SEPTEMBER 28, 2000

IN THE COLUMBUS SOUTf-IERN POWER COMPANY AND OHIO POWER COMPANY
ELECTRIC TRANSTTION PLAN CASES

CASE NOS. 99-1729-EL-ETP AND 99-1730-EL-ETP

On June 22, 1999, the Ohio General Assembly passed legislation requiring the
restructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (Amended Substitute Senate BiIl
No. 3 of the 123' General Assembly). Governor Bob Taft signed this legislation (SB 3) on
July 6, 1999, and most provisions of SB 3 became effective on October 5, 1999. Section
4928.31, Revised Code, requires each electric utility to file with the Commission a
transition plan for the company's provision of retail electric service in the state of Ohio.

On December 30, 1999, Columbus Southern Power Company and Ohio Power
Company (hereinafter jointly referred to as "AEP") filed transition plans, as well as
requests for receipt of transition revenues. On May 8, 2000, a stipulation and
recommendation on AEP's transition plans, was filed on behalf of the following 23 parties:

AEP,
Appalachian People's Action Coalition,
Association for Hospitals and Health Systems, also d/b/a the

Ohio Hospital Association,
$uckeye Power, Inc.,
Columbia Energy Services Corporation,
Columbia Energy Power Marketing Corporation,
Enron Energy Services, Inc.,
Industrial Energy Users-Ohio,
The Kroger Company,
Mid-Atlantic Power Supply Association,
National Energy Marketers Association,
NewEnergy Midwest, LLC,
Ohio Consumers' Counsel,
Ohio Council of Retail Merchants,
Ohio Department of Development,
Ohio Manufacturers' Association,
Ohio Partners for Affordable Energy,
Ohio Rural Electric Cooperatives, Inc.,
Peco Energy Company, d/b/a Exelon Energy,
Public Utilities Commission staff,
Strategic Energy L.L.P.,
WPS Energy Services, Inc., and
WSOS Community Action Commission, Inc.

Dynegy, Inc. and Ohio Environmental Council have stated that they do not oppose
the May 8, 2000 stipulation. The evidentiary hearings were held on May 9, 31, and June 7,
8, and 12, 2000. Local public hearings were held on June 5, 2000, in East Liverpool, Ohio
and on June 22,2000, in Columbus, Ohio. On June 19, 2000, AEP and Ameritech New
Media, Inc. filed a stipulation to resolve their differences.
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99-1729-EL-ETP and 99-1730-EL-ETP

In the opinion and order, the Commission is approving the agreements submitted
by the various parties listed above with certain modifications regarding the load shaping
service, the operational support plan, and the employee assistance plan. The Commission
defers a ruling upon the independent transmission plan, as allowed by Section
4928.34(A)(13), Revised Code. The Commission found that the terms of the agreements,
considered in their totality, advance the public interest and provides substantial benefits to
all customer classes. The stipulations provide for extended rate freezes, flexibility for
larger contract customers not otherwise available, and defined transition periods for AEP.
The stipulations, among other things:

Provide a five-percent reduction of AEP's generation component for
residential rate schedules;
Create shopping credits that facilitate the development of the retail
marketplace;
Commit AEP to absorb certain costs associated with transitioning to a
competitive marketplace;
Commit AEP to provide certain types of assistance to transmission
users for a period of time;
Commit AEP to provide funds (up to $10 million) for reimbursement
of certain transmission costs of suppliers and customers;
Commit AEP to develop and propose resolutions of reciprocity and
interface/seams issues;
Provide a credit to suppliers for consolidated billing; and
Provide relief from certain charges for certain customers that switch
suppliers between 2006 and 2007.

The Commission also determined that AEp's transition plan filings, as amended by
the settlement agreements and subject to the conclusions in the decision, are in compliance
with the statutory requirements contained in SB 3. By approving the stipulations as set
forth in this decision, the Commission also authorizes certain accounting treatments for
AEP to create the necessary regulatory assets, defer costs, and recover those costs through
a regulatory transition charge.

This summ,uy was prepared to provide a brief statement of the Comatission's
action in these cases. It is not part of the Commissioa's decision and does not supersede
the full text of the Commission's opinion and order.
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BEFORE

THE PUBUC UTILITiES COIVLMISSION OF OHIO

In the Matter of the Applications of
Columbus Southern Power Company and )
Ohio Power Company for Approval of ) Case Nos. 99-1729-EL-ETP
Their Electric Transition Plans and for ) 99-1730-EL-ETP
Receipt of Transition Revenues. )

OPINION AND ORDER

The Commission, coming now to consider the stipulations, testimony, and other
evidence presented in these proceedings, hereby issues its Opinion and Order.

nxe

Marvin I. Resnick, Edward J. Brady, and Kevin F. Duffy, American Electric Power
Service Corporation, One Riverside Plaza, Columbus, Ohio 43215, and Porter, Wright,
Morris & Arthur, LLP, by Daniel R Conway and Mary Kay Fenlon, 41 South High Street,
Columbus, Ohio 43215-6194, on behalf of Columbus Southern Power Company and Ohio
Power Company.

Betty D. Montgomery, Attorney General of the State of Ohio, by Duane W. Luckey,
Section Chief, and Thomas W. McNamee and Stephen A. Reilly, Assistant Attorneys
General, Public Utilities Section, 180 East Broad Street, 9'h Floor, Columbus, Ohio 43215-
3793, on behalf of the staff of the Public Utilities Commission of Ohio.

Betty D. Montgomery, Attomey General of the State of Ohio, by Jodi M. Elsass-
Locker, Assistant Attomey General, 77 South High Street, 29' Eloor, Columbus, Ohio
43215, and Maureen R. Grady, 369 South Roosevelt Avenue, Columbus, Ohio 43209, on
behalf of the Ohio Department of Development.

Robert S. Tongren, Ohio Consumers' Counsel, and Colleen L. Mooney, Terry L.
Etter, Arui M. Hotz, and Dirken D. Winkler, Assistant Consumers' CounseL 10 West Broad
Street, Suite 1800, Columbus, Ohio 43215-3485, on behalf of the residential customers of
Columbus Southern Power Company and Ohio Power Company.

McNees, Wallace & Nurick, by Samuel C. Randazzo, Gretchen J. Hummel, and
Kimberly J. Wile, Fifth Third Center, 21 East State Street, Suite 1700, Columbus, Ohio
43215-4228, on behalf of Industrial Energy Users-Ohio.

Boehrn, Kurtz & Lowry, by Michael L. Kurtz, 2110 CBLD Center, 36 East Seventh
Street, Cincinnati; Ohio 45202, on behalf of The Kroger Company.

Chester, Willcox & Saxbe LLP, by John W. Bentine and Jeffrey L. Small, 17 South
I-iigh Street, Suite 900, Columbus, Ohio 43215, and William T. Zigli and Ivan L. Henderson,
601 Lakeside Avenue, Room 106, Cleveland, Ohio 44114, and Climaco, Lefkowitz, Peca,
Wilcox & Garfoli Co. LPA, by Anthony J. Garfoli, Joe Hegedus, and Scott Simpkins, on
behalf of the city of Cleveland.
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Chester, Willcox & Saxbe LLP, by John W. Bentine and Jeffrey L. Small, 17 South
High Street, Suite 900, Columbus, Ohio 43215, on behalf of the Ohio Council of Retail
Ivlerchants and American Municipal Power-Ohio, Inc.

Craig G. Goodman, 3333 K Street, NW, Suite 425, Washington D.C. 20007, on behalf
of The National Energy Marketers Association.

Calfee, Halter & Griswold LLP, by Kevin M. Sullivan, Richard J. Mattera, and Peter
A. Rosato, 1400 McDonald Investment Center, 800 Superior Avenue, Cleveland, Ohio
44114, on behalf of Ameritech New Media, Inc.

William M. Ondrey Gruber, 2714 Leighton Road, Shaker Heights, Ohio 44120, and
Vicki L. Deisner, 1207 Grandview Avenue, Room 201, Columbus, Ohio 43212-3449, on
behalf of Ohio Environmental Council.

David C. Rinebolt, 337 South Main Street, 4'" Floor, Suite 5, Findlay, Ohio 45840, on
behalf of Ohio Partners for Affordable Energy.

Ohio State Legal Services Association, by Michael R. Smalz, 861 North High Street,
Columbus, Ohio 43215, on behalf of the Appalachian People's Action Coalition.

Ellis Jacobs, 333 West First Street, Suite 500, Dayton, Ohio 45402, on behalf of the
WSOS Community Action Commission, Inc.

Bricker & Eckler LLP, by Sally W. Bloomfield, Elizabeth H. Watts, and Amy Straker
Bartemes, 100 South Third Street, Columbus, Ohio 43215-4291, on behalf of Mid-Atlantic
Power Supply Association, Columbia Energy Services Corporation, Columbia Energy
Power Marketing Corporation, and Ohio Manufacturers' Association.

Bricker & Eckler LLP, by Sally W. Bloomfield, Elizabeth H. Watts, and Amy Straker
Bartemes, 100 South Third Street, Columbus, Ohio 43215-4291, and David Dulick, 2600
Monroe Boulevard, Norristown, Pennsylvania 19403, on behalf of Peco Energy d/b/a
Exelon Energy.

Bricker & Eckler LLP, by Sally W. Bloomfield, Elizabeth H. Watts, and Amy Straker
Bartemes, 100 South Third Street, Columbus, Ohio 43215-4291, and Wanda M. Schiller,
Two Gateway Center, Pittsburgh, Pennsylvania 15222, on behalf of Strategic Energy
L.L.C.

Sutherland Asbill & Brennan LLP, by Paul F. Forshay, Keith McCrea, James M.
Bushee, David A. Codevilla, and Daniel J. Oginsky, 1275 Pennsylvania, Avenue, NW,
Washington D.C. 20004-2415; and Amy Gold, P.O. Box 4402, Houston, Texas 77210, on
behalf of Shell Energy Services Co., LLC.

Vorys, Sater, Seymour & Pease, by M. Howard Petricoff, 52 East Gay Street, P.O.
Box 1008, Columbus, Ohio 43216-1008, on behalf of NewEnergy Midwest, LLC and WPS
Energy Services, Inc.
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Vorys, Sater, Seymour & Pease, by M. Howard Petricoff, 52 East Gay Street, P.O.
Box 1008, Columbus, Ohio 43216-1008, and Janine L. Migden, Enron Corp., 400 Metro
Place North, Dublin, Ohio 43017-3375, on behalf of Enron Energy Services Inc.

Vorys, Sater, Seymour & Pease, by M. Howard Petricoff and Joseph C. Blasko, 52
East Gay Street, P.O. Box 1008, Columbus, Ohio 43216-1008, and David L. Cruthirds, 1000
Louisiana Street, Suite 5800, Houston, Texas 77002-5050, on behalf of Dynegy, Inc.

Vorys, Sater, Seymour & Pease, by Philip F. Downey and Stephen M. Howard, 52
East Gay Street, P.O. Box 1008, Columbus, Ohio 43216-1008, on behalf of the Ohio Cable
Telecommunications Association.

Thompson Hine & Flory, LLP, by Robert P. Mone and Scott A. Campbell, 10 West
Broad Street, Suite 700, Columbus, Ohio 43215, on behalf of Ohio Rural Electric
Cooperatives, Inc. and Buckeye Power, Inc.

Logothetis, Pence & Doll, by John R. Do11,111 West First Street, Suite 1100, Dayton,
Ohio 45402-1156, and Speigel & McDairmid, by Cynthia S. Bogorad, Scott H. Strauss,
David B. Lieb, 1350 New York Avenue NW, Suite 1100, Washington D.C. 20005-4798, on
behalf of United Workers Union of America, AFL-CIO, and the Utility Workers Union of
America, Local Union Nos.111,116, 296, 468, 478, 492, and 544.

Richard L. Sites, 155 East Broad Street, 15' Floor, Columbus, Ohio 43215, on behalf
of the Association for Hospitals and Health Systems, also d/b/a Ohio Hospital
Association.

Taft, Stettinius & Hollister LLP, by James J. Mayer, 1800 Firstar Tower, 425 Walnut
Street, Cincinnati, Ohio 45202-3957, and Thomas J. Russell, Unicom Corporation, 125 Clark
Street, Room 1535, Chicago, Blinois 60603, on behalf of Unicom Energy, Inc. and Unicom
Energy Services, Inc.

Thomas M. Myers, 56000 Dilles Bottom, Shadyside, Ohio 43947, on behalf of
International United Mine Workers of America (UMWA), AFL-CIO, and UMWA District
Six, Local Union Nos. 1604,1857,1886, and 6362.

OPINION:

I. HISTORY OF THESE PROCEEDINGS

On June 22, 1999, the Ohio General Assembly passed legislation requiring the
restructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (Amended Substitute Senate BOl
No. 3 of the 123M General Assembly). Governor Bob Taft signed this legislation
(hereinafter SB 3) on July 6, 1999, and most provisions of SB 3 became effective on October
5, 1999. Section 4928.31, Revised Code, requires each electric utility to file with the
Commission a transition plan for the company's provision of retail electric service in the
state of Ohio. The plan must include a rate unbundling plan, a corporate separation plan, a
plan to address operational support systems and any other technical implication issues
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related to competitive retail electric service, an employee assistance plan, and a consumer
education plan.

On November 30,1999, as subsequently modified and/or clarified on January 4, 20,
and 27, and February 17, 2000, the Commission adopted rules for the filing and processing
of electric transition plans and adopted a consumer education framework. Irt the Matter of
the Commission's Proniutgation of Rutes (Or Electric Transition Plans and of a Consunier Education
Plan, Pursuant to Chapter 4928, Revised Code, Case No. 99-1141-EI.rORD.

On December 30, 1999, the Columbus Southern Power Company and Ohio Power
Companyi each filed transition applications with the Commission. Each company
requested approval of its electric transition plan and for authorization to recover transition
revenues. Thereafter, on January 14 and February 28, 2000, AEP filed amendments to the
transition plan applications.

A technical conference was conducted on January 10, 2000, at which AEP explained
its filing and answered questions from participants. Preliminary objections to the
applications were submitted on February 10, 11, 14, and 15, 2000. Pursuant to Section
4928.32(B), Revised Code, the Staff Report of Exceptions and Recommendations was filed
on March 28, 2000. A procedural/settlement conference was conducted on March 3, 2000,
and, on March 10, 2000, the attomey examiner issued an entry summarizing the rulings
made during the conference and scheduling an additional prehearing conference. AEP
filed additional supplemental testimony on Apri118, 2000, in accordance with the attorney
examiner's directive.

t

2

Intervention was granted in this proceeding to the following parties:

Appalachian People's Action Coalition (APAC);
American Municipal Power-Ohio, Inc. (AMP-Ohio);
Ameritech New Media, Inc. (ANM);
Association for Hospitals and Health Systems, also

d/b/a the Ohio Hospital Association (OHA);
Buckeye Power, Inc.;
City of Cleveland (Cleveland);
Columbia Energy Services Corporation;
Columbia Energy Power Marketing Corporation

(Columbia Energy companies2);
Dynegy, Inc. (Dynegy);
Enron Energy Services, Inc. (Enron);
Industrial Energy Users-Ohio (IEU-Ohio);
The Kroger Company (Kroger);
Mid-Atlantic Power Supply Association (MAPSA);
National Energy Marketers Association (NEMA);

The two utilities will be referred to individually as "CSP" and "OP" or collectively as "the
companies" or "AEF", since the utilities are operating companies within the American Electric
Power family.
Columbia Energy Services Corporation and Columbia Energy Power Marketing Corporation 7ointly
filed a motion to intervene in these proceedings and shall be jointly referred to as "Columbia Energy
companies".
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NewEnergy Midwest, LLC (NewEnergy);
Ohio Consumers' Counsel (OCC);
Ohio Council of Retail Merchants (OCRM);
Ohio Department of Development (ODOD);
Ohio Environmental Council (OEC);
Ohio Manufacturers' Association (OMA);
Ohio Partners for Affordable Energy (OPAE);
Ohio Rural Electric Cooperatives, Inc. (OREC3);
Peco Energy Company, d/b/a Exelon Energy (Exelon);
PP&L EnergyPrus Co., LLC (EnergyPlus),4
Shell Energy Services Company, L.L.C. (Shell);
Strategic Energy L.L.P. (Strategic);
Unicom Energy, Inc.;
Unicom Energy Services, Inc. (Unicom5);
United Mine Workers of America, AFL-CIO;
UMWA District Six, Local Union Nos. 1604, 1857, 1886,

and 6362 (UMWA6);
Utility Workers Union of America, AFL-CIO;
Utility Workers Union of America, Local Union Nos.

111,116, 296, 468, 478, 492, and 544 (UWUA7);
WPS Energy Services, Inc. (WPS); and
WSOS Community Action Commission, Inc. (WSOS).

The joint motion to intervene by Ohio Edison Company, The Cleveland Electric
Illuminating Company, and The Toledo Edison Company was denied on March 23, 2000.
The Ohio Cable Telecommunications Association (OCTA) filed to intervene in these
proceedings. However, OCTA filed two days later a notice of conditional withdrawal of
its intervention request.

The second prehearing conference was conducted as scheduled on April 28, 2000.
On May 8, 2000, a stipulation and reconunendation (jt. Ex. 1) was filed. That stipulation
was signed by AEP, the Commission staff, APAC, Columbia Energy companies, Enron,
NewEnergy, WPS, Exelon, IEU-Ohio, Kroger, MAPSA, NEMA, OCC, OCRM, OHA, OPAE,
OREC, Strateg^c; WSOS, ODOD, and OMA. The stipulation purports to resolve all issues in
these proceed'mgs, except for one issue related to AEP's proposed gross receipts/excise tax
rider. Dynegy and OEC later stated that they do not oppose the stipulation. On May 8,
2000, Shell filed testimony opposing the transition plans in several respects. The hearing

3

4

5

6

7

Buckeye Power, Inc. and Ohio Rural Electric Cooperatives, Inc. jointly filed a motion to intervene in
these proceedings and shaII be jointly referred to as "OREC".
EnergyPlus was, granted intervention in these proceedings, but filed a notice of withdrawal on
March 13, 2000.
Unicom Energy, Inc. and Unicom Energy Services, Inc. jointly filed a motion to intervene in these
proceedings and shall be jointly referred to as "Unicom".
United Mine Workers of America, AFL-CIO and UMWA District Six, Local Union Nos. 1604, 1857,
1886, and 6362 jointly filed a motion to intervene in these proceedings and shall be jointly referred to
as "UMWA".
Utility Workers Union of America, AFL-CIO, and Utility Workers Union of America, Local Union
Nos. 111, 116, 296, 468, 478, 492, and 544, jointly filed a motion to intervene in these proceedings and
shall be jointly referred to as "UWUA".
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began on May 9, 2000, at which time it became clear that there was opposition to the
proposed stipulation. At the request of the parties, the hearing was. continued and,
pursuant to oral rulings made by the attorney examiners, parties interested in the gross
receipts/excise tax issue were given an opportunity to present evidence for the
Commission's consideration. Additionally, parties were given the opportunity to present
evidence in support of and in opposition to the stipulation. The hearing then continued on
May 31, June 7, 8, and 12, 2000. Only AEP, OCC, Shell, the staff, and L74VUA participated in
the later stages of the hearing.

On June 19, 2000, AEP and ANM file an agreement to remove from AEP's transition
plan proceedings the substantive issues related to AEP's originally proposed pole
attachment tariff provisions. Those two parties agreed that the pole attachment issues
should instead be addressed in two cases already pending before the Conumission. In tlte
Matter of Applications of Columbus Southern Power Company and Ohio Power Company far
Approval of Pole Attachment Tariffs and Related Matters, Case Nos. 97-1568-EL-ATA and 97-
1569-EL-ATA.

Local public hearings were conducted on June 5 and 22, 2000, in East Liverpool and
Columbus, Ohio, respectively. On July 10, 25, and 26, 2000, AEP, OCC, Shell, the staff,
IEL7-OH, and UWUA filed briefs.

II. TMMARY OF THE STâ

The stipulation submitted on May 8, 2000 provides, amon other things, that the
companies' transition plans (as then-supplemented and revised^ should be approved,
except as specifically modified in that stipulation. Additionally, the stipulation states that:

(1) Neither company will impose any lost revenue charges
(generation transition charges) on any switching customer
(Sec. IV).

(2) All distribution electric rates in effect on December 31, 2005,
will be frozen through December 31, 2007 for OP and through
December 31, 2008 for CSP. Such frozen rates can, however,
be adjusted to reflect the cost of complying with changes in
environmental (distribution-related), tax and regulatory laws
or regulations, relief from storm damage expenses, in the
event of an emergency, or to reflect changes in the
transmission/distribution facilities allocation (Sec. V).

(3) CSP will absorb the first $20 million of consumer education,
customer choice implementation, and transition plan filing
costs and will be permitted to defer the remainder of those
actual costs (estimated to be $40.6 million), plus a•carrying
charge and recover those costs by a rider as a cost of service in
future distribution rates. OP will absorb the first $20 million of
consumer education, customer choke implementation, and
transition plan filing costs and wiIl be permitted to defer the
remainder of those actual costs (estimated to be $45.5 million),
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plus a carrying charge and recover those costs by a rider as a
cost of service in future distribution rates. Determination of
costs to be recovered (including the carrying charge) will be
subject to Commission review (Sec. VI).

(4) During the market development period (MDP), CSP wiIl
provide a shopping incentive of 2.5 mills/kilowatt-hour to the
first 25 percent of the residential class load that switches to a
competitor. Any unused portion of that shopping incentive
will be credited to CSP's regulatory transition cost recovery.
There will be no further shopping incentive for CSP and no
shopping incentive at all for OP (Sec. VII).

(5) AEP wiIl transfer, by December 15, 2001, all operational
control of transmission facilities to an operating regional
transmission organization (RTO) that is approved by the
Federal Energy Regulatory Commission (FERC). In the
meantime, the companies will provide up to $10 million for
certain costs imposed upon any supplier or customer
associated with transmission charges imposed by the
Pennsylvania-New Jersey-Maryland (PJM) Independent
System Operator and/or Midwest Independent System
Operator (MLSO) for generation originating in those areas
(Sec. VIII).a

(6) The companies shall refile: (a) the unbundled residential tariffs
so as to reflect a five percent reduction in the generation
component, including the regulatory transition charge (RTC)
component, and shall not seek to reduce that five percent
during the MDP; and (b) the tariffs and UNB-8 schedules so as
to achieve a revenue-neutral rate design and equalized bills
within the commercial class (Sec. IX and X).

(7) For issues being handled by the operational support plan
(03P) working dgroup, the signatory parties accept any
resolutions agree upon by the working group. Further, the .
companies agree to abide by the determinations of the
Commission as they relate to OSP issues (Sec. XI).

(8) With respect to customer switching, the operating companies
agree that, during the MDP, customers that can take
generation service from the companies during any part of
May 16 through September 15 must either remain a customer
through April 15 of the following year or choose a market-
based tariff which will not be lower than the generation cost

The stipulation specifically noted that, if any govemmentat agency invalidates or imposes conditions
upon this aspect of the stipulation, the provision is deemed withdrawn and the parties agree to
negotiate in good faith to restore the value of the provision.
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embedded in the standard offer. Nonaggregated residential
customers will be permitted to shop three times during the
MDP and to return two times to the default tariff before being
required to choose from one of the above two options (Sec.
XII}.

(9) The companies shall provide distribution services to each retail
customer or supplier of electric energy in the same quality and
price and subject to the same terms and conditions as
provided. by the companies to similarly situated retail
customers, itself or any affiliate. Before participating in an
approved RTO, the companies and/or their affiliates shall
provide transmission services under their pro forma
transmission tariff and in compliance with federal conduct
requirements (Sec. XIII).

(10) AEP wiIl provide a $1.00 credit to suppliers for each
consolidated bill issued by that provider during the first year
of the MDP. The signatory parties agree to further negotiate a
similar future credit. AEP shall reasonably attempt to
implement supplier consolidated billing as soon as practicable
(Sec. XIV).

(11) Commercial and industrial customers need only provide 90
days notice to the companies of their intent to purchase
electricity from another supplier, including providing such
notice 90 days prior to January 1, 2001 (Sec. XV).

(12) The companies' revenues from RTCs during the transition
period and from existing frozen and unbundled rates
recovered during the MDP are sufficient to recover regulatory
assets as of the beginning of the MDP and for obligations
required by the stipulation. The signatory parties agree that
the Commission should direct the companies to amortize such
regulatory assets during the MDP and thereafter, until fully
amortized. Recorded regulatory assets as of the beginning of
the MDP should be amortized on a per-kilowatt basis during
the MDP and recovered through existing frozen and
unbundled rates. Additionally, the signatory parties suggest
that the Commission specifically address concerns of potential
violations of the Internal Revenue Code's normalization rules
regarding amortization of liabilities related to investment tax
credits and excess deferred income taxes (Sec. XVII and Attach.
D.

(13) Between January 1, 2006 and December 31, 2007, the first 20
percent of OP residential customer load that switches from
OP's standard offer as of December 31, 2005, to another
provider will not be charged the RTC. Customers that remain

-8-
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on the standard offer under Section 4928.14(A) or (B), Revised
Code, do not count as load that switches to a new provider
(Sec. XVIII) 9

(14) AEP and the signatory marketers will further negotiate an
AEP load shaping service. All such marketing intervenors
shall be notified of dates, times, and locations for such
meetings (Sec. XIX).

(15) The operating companies will establish Universal Service Fund
(USF) riders and Energy Efficiency Revolving Loan Fund
(EERLF) riders at the rates determined by ODOD and
approved by the Commission (Sec. )X).

(16) The marketer intervenors' acceptance of the companies'
corporate separation plan does not constitute acceptance of
the companies' interpretation of Rule 4901:1-20-16(G)(4), Ohio
Administrative Code (O.A.C.), relating to code of conduct (Sec.
XXI).

(17) The parties agree that the stipulation is conditioned upon
acceptance in its entirety and without alteration. If the
Commission rejects all or part of the agreement, or materially
modifies its terms, any adversely affected party may file an
application for rehearing or terminate and withdraw from the
stipulation (Sec. XXII).

As noted above, a second stipulation was filed in these dockets. On June 19, 2000,
AEP and ANM filed a stipulation (hereinafter referred to as the ANM agreement, so as to
distinguish it from the other stipulation) to remove from AEP's transition plan
proceedings the substantive issues related to AEP's originally proposed pole attachment
tariff provisions. Among other things, ANM does not object to AEP's proposed
withdrawal of the originally proposed pole attachment tariffs, while AEP agrees to not
object to ANM's involvement (including discovery activities) in AEP's pending pole
attachment tariff proceedings in Case Nos. 97-1568-EL-ATA and 97-1569-EL-ATA, supra.
AEP further agrees to not include the originally proposed pole attachment tariff
provisions in any filing in the transition plan proceedings.

III. 2P: OSTITON TO THE TR A NSTTION PLANS AND STIl'IILATIONS AND REVIEI
OF SECTION 4928.34. REVISED CODE

Although a large number of parties were granted intervention in this proceeding,
only Shell and the UWUA continued to offer any opposition to AEP's transition plans, as
modified by the settlement agreements entered into by the majority of parties. The
UWUA addressed only one issue related to AEP's employee assistance plan. Shell, on the
other hand, takes issue with several particular aspects of the transition plan stipulation on

9 The stipulation specifically noted that, if this provision is rejected by the Commission or determined
unlawful by a court, the remainder of the stipulation will remain in effect.

0D00""9



99-1729-EL-ETP and 99-1730-ELrETP -10-

legal and conceptual grounds. Moreover, in Shell's view, it does not believe that the
stipulation as a whole will establish the incentives for competitive suppliers to either enter
AEP's service territory or remain there over time, all the while providing a financial
windfall to AEP (Shell Initial Br. at 3-4, 61-66, 68; Shell Reply Br. at 1-2, 7, 17). AEP, OCC,
IEU-Ohio, and the staff argue that the stipulation balances the diverse interests of nearly
all parties to these proceedings and provides a number of varied benefits that are in the
public interest, some of which are beyond what the Commission has authority to order
(AEP Ex. 18, at 5-10; AEP Initial Br. at 10; OCC Initial Br. at 12-13; OCC Reply Br. at 11; IEU
Br. at 3-4; Staff Initial Br. at 5, 6-8; Staff Reply Br. at 3-4).

As noted earlier, Section 4928.31(A), Revised Code, provides that the compan y's
transition plan must include a rate unbundling plan that specifies the unbundled
components for electric generation, transmission, and distribution service components to
be charged by the company on the start date of competitive retail electric service. The
transition plan must also contain a corporate separation plan, a plan to address operational
support systems, an employee assistance plan, and a consumer education plan (Id.). AEP's
transition plans include those, as well as other proposals.

Section 4928.34(A), Revised Code, requires the Commission to make
determinations with respect to 15 separate "prerequisites" prior to approving a
company's transition plan. Each of the opposing intervenors' comments and the 15
prerequisites is discussed below.

A. Unbundling Plan and Transition Costs

Beginning on the start date of competitive electric service, AEP proposes two tariff
offerings: the standard tariff for customers who do not choose an alternative electric
supplier and the open access distribution tariff for customers who do choose an alternative
electric supplier. AEP's transition plan proposed that the open access distrfbution tariff be
similar to the standard tariff, except that a stranded, generation transition charge (GTC)
applies and no property tax credit applies (AEP Ex. 2, Part A). The individual components
were derived based upon cost-of-service studies from CSP's and OP's last rate cases and
were then functionalized (AEP Ex. 24A at 13-14). Adjustments were made to reflect the
overall revenue level resulting from the prior rate cases and to match individual customer
class revenues (Id.). For CSP, special adjustments were made so that the adjusted
distribution component equaled the sum of the unbundled distribution and transmission
components, less the revenue generated by the Open Access Transmission Tariff (OATT)
(AEP Ex. 8A at 4). AEP sought recovery of stranded generation costs during the MDP and
regulatory assets over the full 10-year period allowed by Section 4928.40, Revised Code
(AEP Ex. 16, at 9-10; AEP Ex. 9A at 13). The companies also identified several transition
costs that they requested be established as new regulatory assets (AEP Ex. 2, Part F, Sec.
(B)(1)(a); AEP Ex• 16, at 6; AEP Ex. 9A at 8-12; AEP Ex 9C at 6). AEP included the five-
percent reduction required by Section 4928.40(C), Revised Code, in the proposed
residential service rates (AEP Ex. 24A at 19).
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AEP proposed to recover the following under the transition plan as filed:

m an Re¢uiatory Assets Other Transition Costs Total
CSP - $289,515,000 $73,684,000 $363,199,000
OP $520,526,000 $90,260,000 $610,786,000

(AEP Ex. 2, Part F).

AEP contends that the stipulation provides additional benefits to the proposed
unbundling plan and transition charges in several ways (AEP Initial Br. at 21-22, 59, 65-67).
First, all distribution rates will be mostly frozen, effective December 15, 2005 through 2007
for OP and through 2008 for CSP (Jt. Ex. 1, at 3-4). Second, the frozen distribution rates
can be adjusted to reflect changes in the functionalization of the transmission/distribution
facilities under FERC's seven-factor test (Id. at 4). Third, the companies' tariffs and UNB-8
schedules will be revised consistent with Attachment 2 to the stipulation, in order to
achieve revenue neutral rate designs and to equalize bill impacts. for commercial
customers (Id. at 7). Fourth, the companies will refile unbundled residential rate schedules
that apply a five-percent reduction of the generation component, including the RTC
component (Id. at 6). Fifth, the stipulation shortens the period during which the
companies can recover stranded generation-related regulatory assets (from 10 years to
seven years for OP and eight years for CSP) and limits the RTC levels for several years (Id.
at 4 and Attach. 1). Next, the stipulation also specifies the levels of the RTCs for seven-
and eight-year periods (Id. at Attach. 1). Under the stipulation, the companies can recover
the following amounts as transition costs:

Company In RTC During MDP In Distribution Rates in Later Years
CSP $191,156,000 $40,526,000
OP $425,230,000 $45,533,000

(Id.; Tr. III, 50,141).

Additionally, AEP states that the companies have each foregone assessing its
proposed GTCs on switching customers and $20 million in customer education, customer
choice implementation and transition plan filing costs (jt. Ex. 1, at 3 and 4). The remainder
of customer education, customer choice implementation and transition plan filing costs
(approximately $40.5 and $45.5 million) wiit be deferred. CSP has agreed to provide an
additional shopping incentive of 2.5 mills/lcilowatt-hour for the first 25 percent of CSP's
residential load that switches during the MDP, with the unused portion at December 31,
2005, being credited to the RTC (Id. at 5). Lastly, OP agreed that, for 2006 and 2007, the
first 20 percent of OP residential customers that switch will not be charged the RTC (Id. at
10).

1. MDP ShWping Incentives

AEP's transition plans proposed shopping incentives that were the lower of the
estimated market cost of electric energy or the unbundled generation rate (AEP Ex. 9A at
28; AEP Ex. 2 at Part H; Tr. IV, 105). AEP did not propose to increase the incentives in the
MDP (AEP Ex. 9A at 28-29). The stipulation includes an explicit additional shopping
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incentive of 2.5 mills/kWh for the first 25 percent of CSP's residential load that switches
during the MDP, with the unused portion at December 31, 2005, being credited to the RTC
Qt. Ex. 1, at 5).

In AEP's view, the transition plan stipulation would increase the proposed shopping
incentive amounts by virtue of the companies agreeing to forego the amount of the GTCs
and by the additional 2.5 mills/kilowatt-hour for the CSP residential class (AEP Initial Br.
at 43).10 AEP acknowledges that the stipulation states that "there will be no shopping
incentive for [OP]", but contends that the language means there will be no explicit
monetary incentive for OP customers during the MDP beyond that set forth in the plan
(AEP Reply Br. at 22). Additionally, AEP argues that several other provisions in the
stipulation constitute monetary and structural incentives to encourage shopping for CSP
and OP customers (Tr. III,148,153,157-160,165,167; AEP Reply Br. at 20-22).

Shell has criticized the shopping incentive provisions of the stipulation for several
reasons. In Shell's opinion, the key to engendering good alternatives to the standard offer
during the MDP is an adequate shopping credit structure that reflects the costs of serving
retail markets and that adjusts to reflect significant changes in underlying wholesale costs
(Shell Initial Br. at 2).11 First, Shell argues that the shopping credit scheme does not meet
the requirements of SB 3 since the stipulation does not provide any shopping incentive for
CSP commercial customers or for any OP customers during the entire MDP (Id. at 13; Shell
Ex. 7, at 4, 8). In this respect, Shell states that neither the stipulation nor the transition plan
provides a complete shopping incentive that witl meet the statutory minimum switch rate
or the Commission's requirements (Shell Initial Br. at 13-14; Shell Reply Br. at 9-12). Next,
Shell states that the stipulation's terms discriminate against OP residential ratepayers since
the CSP counterparts will have a shopping credit (Shell Ex. 7, at 4; Shell Initial Br. at 13-18).

Also, Shell argues that the CSP shopping incentive is too small to produce the 20
percent load switching during the MDP (Shell Ex. 7, at 9-10; Shell Initial Br. at 12, 14, 18-19).
Shell further states that there has been no evidence to support the CSP shopping credit
level. Additionally, Shell states that, since there is no designated shopping credit for OP,
the credit is simply the unbundled generation component in OP's tariff (Shell Ex. 6, at 49;
Shell Ex. 7, at 8; Shell Initial Br. at 19). Shell provides an illustration as to why a marketer
cannot effectively compete in AEP's territory under these circumstances (Shell Initial Br. at
19-23). Shell further states that the proposed fixed shopping incentives can become less
economic over time, as other costs increase (Shell Initial Br. at 19-25, 32; Shell Ex. 7, at 7-10).
Moreover, Shell points out that the declining block rate aspect of the shoppin g credits
makes it increasingly difficult for competitors and will frustrate achievement of SB 3's 20
percent load switching (Shell Ex. 7, at 10; Shell Initial Br. at 23). Shell recommends that the
Commission either: (1) direct the parties to return to the bargaining table to devise an

10

11

AEP states that this level of shopping incentive could not have been achieved without CSP's consent
because the total amount exceeds the unbundled generation component for CSP's residential
customers, which is the highest level the Commission could require. See, Section 4928.04(A),
Revised Code.
Shell's witness Dr. Wilson distinguished between a shopping credit and a shopping incentive. He
explained that a "shopping credit" is the "total amount by which the switching customer's bill
would be reduced because the customer is taking service from an independent provider", while the
"shopping incentive" is a "component of the shopping credit and is specifically designed to
encourage 20 percent of the market to shift" during the MDP (Tr. V, 74).
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agreement that makes blocks of generation capacity (at predetermined prices) available
for competitive suppliers (modeled after Duquesne Light Company and FirstEnergy
Corporation arrangements); or (2) increase the shopping credits to the levels
recommended by its expert witness (Shell Ex. 6, at 56-60; Shell Ex. 7, at 10-11; Shell Initial
Br. at 26-28). Shell contends that those changes are necessary, not to make it more
economical for Shell to serve customers, but to induce the 20 percent customer switching
mandated by SB 3 (Shell Reply Br. at 17). Finally, Shell states that the Commission should
establish a tracking mechanism to adjust the shopping credits in response to wholesale
price increases or annually review the adequacy of the shopping credits in each service
territory (Shell Ex 7, at 10-11; Shell Initial Br. at 35; Shell Reply Br. at 15).

With regard to Shell's discrimination argument, AEP states that SB 3 does not
require all transition plans to be the same and, thus, the fact that the 2.5 miDs only applies
to CSP residential customers cannot be found improper (AEP Reply Br. at 27). AEP
contends that nearly every other marketer in these proceedings supports the shopping
incentives of the stipulation and that is telling of their significance (Id. at 22). AEP criticizes
Shell's expert's suggested shopping incentives as not being based upon the companies'
actual unbundled generation components and as violating Section 4928.40(A), Revised
Code, because they exceed the unbundled generation component (AEP Initial Br. at 44-46;
AEP Reply Br. at 24). Moreover, AEP states that the Commission has no authority to
order the companies to make blocks of generation available to suppliers (AEP Reply Br. at
18, 24). Therefore, the Commission should support the voluntary resolution that satisfied
nearly every interested party (Id.).

The staff contends that SB 3's 20 percent switching rate is not a mandate (Staff Repl
Br. at 5-6). Rather, it is one basis upon which the Commission can end the MDP early (Id.T
Also, the staff states that, since the companies' transition charges are so low, the large
shopping incentives that Shell seeks are not possible because the effect of Shell's request
would deny the companies the opportunity to collect any transition costs from customers
who shop (Id. at 8-9).

Shell argues first that the stipulation is discriminatory and violates SB 3 because it
includes a shopping incentive during the MDP for CSP residential ratepayers, but not for
OP residential ratepayers. Then, Shell also argues that there will be insufficient shopping
incentives for both companies, which will be the generation shopping credit.12 Thus, Shell
has acknowledged that there would be art OP shopping incentive during the MDP under
the stipulation and transition plan At first blush, the stipulation would leave the
impression that there will be no shopping incentive at all during the MDP for OP
customers. However, AEP's plan included a shopping incentive for OP customers during
the MDP and the stipulation did not modify that incentive. The fact that the proposed
shopping incentives during the MDP vary between CSP and OP customers does not, in
and of itself, lead us to conclude that the proposal before us should be rejected. In fact, we
have already approved different shopping incentives between Ohio's utilities and the fact
that both companies are within the AEP family does not convince us that the shopping
incentives must be the same in order to be reasonable.

12 We do not believe that Shell has presented consistent arguments on this point.
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The main thrust of Shell's argument against the proposed MDP shopping incentives
is that they will be too small to engender competition. We do not agree with Shell's
contention that the MDP shopping incentives are unlikely to affect the market in AEl"s
territory. We believe that the stipulation's 2.5 mills/kWh (for the first 25 percent of CSP
residential customers, which is approximately 125,000 customers) will further help ensure
that CSP's residential customers have an incentive to shop. The remaining customers will
have an adequate incentive to shop inasmuch as the shopping incentives will equal either
the estimated market cost of electric energy or 100 percent of the unbundled generation
rate. As Shell's Dr. Wilson acknowledged, there is not going to be one number that gives
every supplier the ability to make it in a competitive market (Tr. V, 80). We believe,
however, the MDP shopping incentives proposed will effectively foster early competition
by providing significant motivation to CSP and OP customers to switch retail generation
suppliers.

2. Post-MDP Incentive for OP Residential Customers

Section XVIII of the stipulation states that, for 2006 and 2007, the first 20 percent of
OP residential customers that switch will not be charged the RTC (Jt. Ex. 1, at 10-11). It is
estimated that, in the first year (2006), approximately $5 million of RTC revenues will not
be collected (Tr. III, 117). AEP will not amortize these RTC costs for future collection; it
will expense the cost (Id. at 117-118). Shell contends that this provision of the stipulation
violates SB 3 because the transition charge is "nonbypassable" and is not permitted to be
discounted, per Sections 4928.37(A)(1)(b) and (3), Revised Code (Shell Tnitial Br. at 28-29).

In response, AEP argues that the RTC cannot be "bypassable" during the MDP only
and, since the MDP will not extend beyond December 31, 2005, this provision does not
violate Section 4928.37(A)(1)(b), Revised Code (AEP Reply Br. at 28-29). As for the
discount aspect of the provision, AEP states that, although the provision may "have the
'effect' of discounting the RTC, [it] is no different than providing an explicit monetary
shopping incentive which offsets, i.e. discounts, the transition charge" (Id. at 29). Also,
AEP believes that the statutory provision's goal is to prevent unjust discrimination among
similarly situated customers and that will not occur under the stipulation because all
residential customers will be eligible, but the discount ends when 20 percent switch (Id. at
29-30). AEP and the staff question the consistency of Shell's arguments thus far, stating
that Shell should be welcoming this provision because its intent is to provide additional
encouragement to OP residential customers to switch away from the standard offer after
the MDP (Id. at 30; Staff Reply Br. at 11).

AEP correctly points out that the "nonbypassable" restriction in Section
4928.37(A)(1)(b), Revised Code, is limited to the MDP. Thus, we do not find that the
reduced RTC for OP customers in 2006 and 2007 would violate that aspect of SB 3.
Additionally, Seations 4928.37(A)(1) and (3), Revised Code, specifically state that the
transition charges that an electric utility can receive between the start of electric
competition and the expiration of the MDP shall not be discounted by any party. The
stipulation before us would not allow the discounting of the RTC to take place durin g the
MDP. For that reason, we also conclude that Section XVIlI is not contrary to SB 3.
Moreover, we believe that the effect of this provision will provide OP residential
customers another sizeable incentive, after the MDP, to consider switching their
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generation supplier. For that reason, we find it to be consistent with the pro-competitive
goals of SB 3.

3. Commission's Future Ability to Rggpond to the Market

Shell contends that the stipulation (Sections VI and VII) unreasonably restricts the
Commission's authority to modify the shopping incentive and the collection of RTCs or to
carry out its market monitoring functions (Shell Ex. 7, at 7 8; Shell Initial Br. at 30, 33-34).
Shell points to Sections 4928.06, 4928.40(B)(1), and 4928.39, Revised Code, for support.
Shell states that the Commission's ability to respond to unanticipated market changes is
very important (particularly where a fixed shopping incentive regime applies during the
MDP) and the signatory parties cannot agree to rewrite that authority (Shell Initial Br. at
31-32, 33). Shell believes market participants need the assurance that the Commission can
and will take immediate action to safeguard the continuing viability of retail competition
(Id. at 32-33). As in Shell's earlier recommendation, Shell suggests a tracking mechanism
to adjust the shopping credits or annual consideration of whether the credits are adequate
or require modificatiori.

AEP and the staff do not agree that Sections VI and V1I of the stipulation violate SB
3. AEP states that the Commission may, but is not required to, make adjustments to
transition charges (AEP Reply Br. at 32). In AEP's view, the Commission may exercise that
discretion and should concur with the signatory parties' conclusion that no such further
reviews are necessary (Id.). Further, AEP states that there is virtually nothing to which the
Commission's discretionary authority could be applied for three reasons: (1) the
companies have waived their claims for GTCs for the MDP; (2) RTCs can only be adjusted
prospectively and only after December 31, 2004; and (3) CSP's additional shopping
incentive more than eliminates those customers' RTCs for the MDP (Id. at. 32-33). Staff
states that there are a number of statutory obligations imposed upon the Commission
that are unaffected by the stipulation and the Commission will assuredly fulfill its
obligations under SB 3 (Staff Reply Br. at 12).

The Commission does not believe that Sections VI and VII of the stipulation conflict
with Chapter 4928, Revised Code. Section 4928.40(B)(1), Revised Code, permits the
Commission to conduct periodic reviews no more often than annually and, as it
determines necessary, adjust the transition charges of the electric utility. It does not
require such reviews or adjustments. We believe that the stipulation establishes
reasonable transition charges, shopping credits, and incentives for customers to shop. We
do not believe that Section VI or VII negate the Commission's broad authority to
safeguard retafl competition during the MDP. Various sections of SB 3 g^ve the
Commission continued oversight to monitor the progress of competitive retail electric
services, to take action where necessary, and to promote the policies of the state of Ohio
set forth in Sectioh 4928.02, Revised Code. The Commission is charged with analyzing the
efficacy of the market as it progresses over time and any evidence of the abuse of market
power will be a signal for a change in the process.

4. n Transition Charges andStrande-d Generation B

As noted earlier, Section IV of the stipulation states that AEP will not impose lost
revenue charges or GTCs on any switching customer (Jt. Ex 1, at 3). AEP's original
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transition plan proposal included a proposed GTC of $291.43 million, representing above-
market, stranded generation costs (AEP Ex. 9A at 12 and 9C at 5-6; Shell Ex. 6, at 39; Tr. III,
16). This calculation was based upon the difference between the generation components
of the historic rates and the companies' projected market price of generation (Shell Ex. 6,
at 38, 40-41; Tr.-III, 19-21, 22). Shell states that AEP's GTC approach allows it the
opportunity for a windfall because there should be no GTC so long as AEP's generating
plants are valued at a market value equal or greater than their net book value (Shell Ex. 6,
at 41, 46-47; Tr. V, 114-115). For Shell, the correct generating plant valuations imply that
there will be no GTC or stranded costs, only stranded benefits and, therefore, Section IV
of the stipulation does not support a finding that the stipulation is reasonable (Id. at 43-44;
Shell Reply Br. at 24-25).

Shell argues that the stipulation and the proposed corporate separation plan will
result in the transfer of generation assets to an unregulated affiliate at too low a value and
harm ratepayers by denying them any share of the "market premiums" associated with
the generation assets (Shell Ex. 6, at 43-44, 46, 83; Shell Initial Br. at 36; Shell Reply Br. at 28-
29). Shell presented evidence that the more appropriate estimate of AEP's generating
assets is a market value of nearly $7 billion, as opposed to the book value of
approximately $2.2 billion (Sheli Ex. 6, at 33-34; Tr. V, 114). Thus, in Shell's view, AEP's
agreement in the stipulation to forego the GTC is meaningless because AEP had no such
transition costs in the first place (Shell Initial Br. at 43). In particular, Shell's witness Dr.
Wilson argues that AEP utilized overly optimistic, low market prices for power, citing to
AEP's recent higher-priced purchases in the wholesale market and third-party forecasts of
prices in the area (Shell Ex. 6, at 15-18). Dr. Wilson noted that changing only the estimated
market price of energy, as he suggested, raised the estimated value of the generation
assets by more than $2 billion and resulted in an estimate of $1.5 billion of stranded
benefits (Id. at 21). Next, Dr. Wilson noted that AEP improperly discounted by a full 12
months (rather than by six months) and deducted office building and other nongeneration
plant construction costs from generation revenues (Id. at 22-23). Dr. Wilson then
suggested that AEP should have assumed a 10.5 percent equity cost and a capital structure
of 40 percent equity and 60 percent debt (Id. at 24-27). With alI five of those inputs
modified as suggested by Dr. Wilson, the value of AEP's generating plants would raise to
nearly $5 billion and exceed book value by more than $2.5 billion (Id. at 27, 29, and JWW-
5). Dr. Wilson noted that some other adjustments could be made, but he did not attempt
them (Id. at 24, 31, 36-37).

In addition, Shell contends that AEP will recover over $616 milHon in RTCs and all
off-system generation sales (Shell Initial Br. at 43-44). Moreover, Shell takes issue with the
fact that, under the stipulation, AEP ratepayers continue to pay for the transferred
generation assets through unbundled, frozen generation rates, but not receive any benefit
from the sales that the unregulated generation affiliate might make to third parties (Shell
Initial Br. at 43; Shell Reply Br. at 20-21). Taken together, the book value transfer of
generation assets would not serve the public interest. Shell suggests that the Commission
provide AEP ratepayers a share by: (1) offsetting RTC recovery, and (2) funding more
generous shopping credits for residential ratepayers with generation-related market
premiums and third-party sales revenues (Shell Ex. 6, at 46; Shell Ex. 7, at 12; Tr. V, 40-41;
Shell Initial Br. at 44-45; Shell Reply Br. at 29).
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AEP disagrees with Shell's argument on this issue. AEP points out that its corporate
separation plan does not call for the transfer of its generation assets to an unregulated
affiliate. Rather, the corporate separation plan involves the creation of new transmission
and distribution subsidiaries; CSP and OP will continue to own and operate the generation
assets. AEP disagrees with Shell's expert's estimate of AEP's generating assets and lists a
number of reasons why the analysis is flawed (AEP Reply Br. at 35-37, 42-43). Specifically,
AEP argues that the most accurate value of its generating assets is not necessarily
measured by selling price (Id. at 35). AEP contends that Dr. Wilson's proposed substitute
market price of electricity is too high and constitutes an improperly averaged price at
times only when the companies were purchasing power, times of high demand and
higher prices (Id. at 36-37). Next, AEP takes issue with Shell's reliance upon the valuation
report and methodology of Research Data International (RDI) because it was a
preliminary, working document for the FirstEnergy transition proceedings13, which
contained incorrect or non-comparable data (Id. at 42-42).

Moreover, AEP states that Section 4928.35(A), Revised Code, does not entitle
ratepayers to share in market premiums, even if there were any (AEP Reply Br. at 43-44).
AEP further argues that Shell's suggestion that any market premiums fund larger
shopping credits for switching customers is a violation of Section 4928.35(A), Revised
Code, because that provision prohibits adjusting the utility's frozen unbundled rates
during the MDP (AEP Reply Br. at 44). Likewise, AEI' argues that Shell's suggestion to
reduce the RTC violates Section 4928.39, Revised Code, because regulatory assets are a
separate and distinct component of transition costs that can be adjusted only on a
prospective basis (Id. at 44-47).

Staff contends that Shell's GTC argument is inconsistent in saying that the
unbundled generation charges are above market (based on old rate case data) and below
market (based upon low market values) (Staff Reply Br. at 13-14). For this reason, staff
says that Shell's position should be rejected (Id.).

As noted earlier, if the stipulation is approved, AEP no longer seeks to recover a
GTC. Therefore, the remainder of Shell's concern here is the netting of AEP's alleged
stranded benefits/market premiums against transition costs. The Commission is not
convinced that Dr. Wilson's analysis for determining the market value of the generating
assets is fully correct. For instance, we believe Dr. Wilson's use of market price of
electricity was overstated because it relied upon purchase data at times when electric
prices were high and did not account for such abnormality. It also appears to improperly
average the prices. We think AEP's criticisms, on these points, are valid. Changes to this
one input in the valuation methodology, as Dr. Wilson noted, has a significant impact on
the stranded benefits/market premiums. We also are unwilling to accept Dr. Wilson's
reliance upon the RDI generation asset valuation methodology as grounds for rejecting
AEP's valuation methodology. No RDI representative testified in this proceeding and the
document was apparently a work in progress. Moreover, only parts of the working
document are part of the record in these proceedings. Dr. Wilson's apparent use of the
same methodology (with some substituted figures) does not convince us that we must

13 !n the Matter of the Application of FirstEnergy Corp. on Behalf of Ohio Edison Company, The Cleveland
Electric Ifluminating Company, and The Toledo Edison Company for Approval of Their Transition P[aits
and for Authorization to Collect Transition Reventies, Case Nos. 99-1212-EL-E'I'P, 99-1213-EL-ATA, and
99-1214-EL-AAM (July 19, 2000).
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accept the methodology or the figures therein. In fact, AEP has raised doubt in our minds
as to the accuracy of some comparison figures contained in the working document and
replied upon by Dr. Wilson. For these reasons, we do not agree with Dr. Wilson's analysis
or his conclusion that any stranded benefits exceed the amount of the GTC that AEP has
agreed to foregoas part of the stipulation.

Furthermore, we believe that the stipulation provides a reasonable and equitable
resolution on this issue. AEP has agreed to forego a claim of $291A3 million. The parties
to the agreement have agreed, based on all of the terms and conditions of the agreement
that there is no further netting or adjustments to the transtion cost recovery during the
MDP. Based upon the above findings, the Commission concludes that there are no
stranded generation benefits that should either offset the RTCs or further fund the
shopping incentives proposed by the stipulation.

5. Fr ze^ n Generation Rates

This next argument also relates to Section IV of the stipulation wherein neither
company will impose any lost revenue charges (GTC) on any switching customer (Jt. Ex. 1,
at 3). Shell argues that, for non-switching customers, the frozen, unbundled generation
rates only allow AEP another opportunity to collect excessive revenues since those rates
will be uneconomic in a competitive market (Shell Initial Br. at 45; Shell Reply Br. at 24).14
SheU further believes that the stipulation itself concedes an over-recovery of generation
revenues because the signatory parties agree that RTC revenues and frozen rate revenues
are sufficient to recover regulatory assets (Shell Initial Br. at 47). Next, Shell contends that
these frozen generation rates represent a "defncto second RTC charge" because, under the
stipulation, the companies will amortize and recover the value of the regulatory assets in
excess of the stipulated regulatory asset rates (Id. at 48). Shell alleges that this is unlawful
since some customers will pay it, but not others, and it will discourage customer switching
(Id.).

AEP states that SB 3's framework allows customers who do not switch to pay (as
part of the unbundled generation component) generation costs that may be uneconomic
(AEP Reply Br. at 48). In AEP's view, the legislature specifically chose to freeze rates at
pre-SB 3 levels and did not allow, for instance, for adjustments in current costs or sales
levels when unbundling generation rates (Id. at 49-50). Furthermore, AEl' alleges that
customers will pay the same frozen, unbundled generation rates, regardless of whether
the companies amortize the regulatory assets over the MDP or expense them immediately
(Id. at 51). Thus, AEP believes Shell's issue is with the requirements of SB 3 and the
legislature has already disagreed with Shell's position (Id. at 52). Thus, there is no
statutory basis to contend that the stipulation is improper (Id.). AEP further points out
that it calculated the unbundled generation rates in accordance with Section 4928.34,
Revised Code, and Shell has not taken issue with them (Id. at 49).

We cannot agree with Shell's arguments on this point. We find that the unbundlin g
plan agreed to by the stipulating parties to the transition plan stipulation is reasonable and
consistent with Section 4928.34, Revised Code. The evidence of record shows that the

14 Specifically, Shell contends that the frozen, unbundled generation rates are uneconomic because they
are not reflective of current or competitive costs and demand (Shell Initial Br. at 46-47).
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unbundling plan proposed by AEP follows the nltent of Section 4928.34, Revised Code. In
unbundling the rates for each customer class, AEP had to follow the requirements of SB 3,
which not only dictated the manner in which the generation component would be
determined, but also necessitated the use of the AEP's earlier cost-of-service studies. We
find that AEP has followed the statutory scheme in unbundling its rates. Further, one of
the purposes of this proceeding is to establish unbundled rates based on the already
adopted cost-of-service studies, not to alter those studies or to determine whether more
appropriate rates should be used when unbundling services. To do so would clearly be
inconsistent with the mandate of Section 4928.34(A)(6), Revised Code, which requires the
unbundling of the rates in effect on the day before the effective date of SB 3. Therefore,
we find the generation components to be reasonable.

6. Distribution Rate Freeze

Section V of the stipulation states that, except in the event of certain limited
changes, all distribution rates in effect on December 31, 2005, will be frozen for three years
for CSP and two years for OP (jt. Ex. 1, at 3). Shell presents two very different arguments
against this provision. First, Shell views this provision as an anti-competitive albatross
because, after the MDP, those frozen rates will recover generation-related retail costs and
subsidize the post-MDP, "market-based" standard offer. Essentially, Shell contends that
the existence of the frozen distribution rates invites the creation of a below-market rate
for the standard offer and provides AEP an unfair competitive advantage over other
suppliers (Shell Initial Br. at 50). Second, Shell states that the frozen distribution rates allow
AEP additional opportunity for cost over-recovery since the rates are based upon costs
and sales levels from old base rate cases, rather than the lower costs of a competitive
market (Id. at 50-51). Shell also states that the rate freeze would again tie the
Commission's hands in achieving the pm-competitive policies of SB 3 (Id. at 51).

AEP first states in response that Shell's criticism here is inconsistent with Shell's
acceptance of a similar rate freeze provision in the FirstEnergy transition cases (AEP Reply
Br. at 53). AEP acknowledges that the frozen distribution rates are unlikely to represent
the items and levels of expense that the companies are incurring today or wiIl be incurring
at the end of 2005 (Id. at 54). However, AEP states that it is speculative to conclude that
the companies will be over-recovering their distribution expenses in 2006, 2007 or 2008
(Id.). AEP notes that it and signatory consumer representatives have weighed the risks of
the agreed-upon rate freeze and determined that it is a reasonable agreement as part of
the overall stipulation, and the Commission should reject Shell's claims (Id.).

We do not agree with Shell on this point either. We believe that the distribution
rate freeze will provide some certainty to customers in AEP's service territory at a time
when they are evaluating the competitive generation market. That is to say, OP
customers may be assured that competitive, generation-related costs are not being shifted
to non-competitive, distribution charges after the MDP. Furthermore, to accept Shell's
argument on this point, we must assume that the 2005 distribution rates will include
generation-related costs and will not be reflective of distribution costs in 2006 through
2008. We are not willing to accept those assumptions.
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7. USF Rider and EERLF Rider

On July 13, 2000, as amended on July 17, 2000, ODOD submitted a motion for
approval of the USF and EERLF riders for AEP. ODOD states that the USF and EERLF
riders were required to be effective on July 1, 2000 and January 1, 2001, respectively.
However, due to delays in the transfer of this program, ODOD requested that the
Commission make the USF rider effective September 1, 2000. On August 4, 2000, IEU-
Ohio filed a motion to disapprove those proposed riders. ODOD, OCC, OPAE, APAC, and
OEC filed a memorandum in support of those riders. AEP recommended that the
Commission adopt ODOD's calculations in its reply brief (AEP Reply Br. at 64). By entry
issued August 17, 2000, we agreed with the rates reflected in ODOD's motion.
Accordingly, the USF rider rates proposed by ODOD ($0.0006240 for CSP and $0.0002998
for OP) became effective September 1, 2000. The approved rates for the EERLF rider will
be $0.00010758 for both operating companies, effective January 1, 2001. A request for
rehearing of our August 17, 2000 USP/EERLF ruling was then filed by IEU-Ohio, OMA,
and OCRM. In a separate ruling issued this same day, we have granted rehearing in order
for the ODOD and the Commission staff to provide additional data on various
components of the USF riders. AEP's effective USF riders shall remain in effect pending
the Commissiori s further review of this matter.

8. Load Shaping Service

Section XIX of the stipulation states that AEP and the signatory marketers will
further negotiate an AEP load shaping service.15 All such marketing intervenors shall be
notified of dates, times, and locations for such meetings (Jt. Ex. 1, at 11).

Shell argues that the stipulation's terms relating to load shaping service are
discriminatory much in the same way as the consolidated billing terms, which is fully
addressed later (Shell Ex 7, at 15; Shell Initial Br. at 58, footnote 160). Shell worries that,
because negotiations will only take place with signatory marketers, the resulting load
shaping services could confer benefits to only signatory parties (Tr. V, 119-120).
Moreover, Shell argues that, since the generation affiliate(s) providing the load shaping
service will be outside of the Commission's jurisdiction, there will be no means for curbing
discriminatory actions. Shell recommends that the Coaunission condition any approval of
the proposed corporate separation plan on the resulting unregulated generation
affiliate(s)' providing services like load shaping to all market participants in a
nondiscriminatory manner (Shell Initial Br. at 58-59, footnote 160).

We believe that Shell raises some valid points about the load shaping terms in the
stipulation. Obviously, by agreeing to negotiate with stipulating marketers, AEP is not
agreeing to negotiate with all marketers in its service territory. It is possible that any
resulting load shaping service could then only confer benefits upon the negotiating
marketers. However, we do not think that the entire stipulation or' this part must be
rejecbed because of this possibility. We believe that, as a condition of our approval of the
stipulation and the transition plans, any resulting load shaping service must be provided in
a nondiscriminatory manner. Furthermore, we direct AEP to open the negotiations to all

15 Load shaping service allows a marketer to better tailor its power purchases to meet customer
demands (Tr. rII, 121-122).
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interested parties, not just signatory marketers, so that it is possible to develop a load
shaping service that is based upon all interested persons' input. Not only do we think it is
the smarter approach to take, we also think it can lead to a better end result.

9. - Remaining Concems with the Unbundling Plan and Transition Costs

Section 4928.34(A)(1), Revised Code, requires the Commission to determine
whether the unbundled components for the electric transmission component of retail
electric service equal the FERC tariff rates in effect on the date of approval of the transition
plan. The unbundled transmission component must include a sliding scale of charges to
ensure that refunds determined or approved by the FERC are flowed through to retail
electric customers. After review of the filings and testimony submitted by AEP, we find
that the companies' transition plans satisfy the requirements of Section 4928.34(A)(1),
Revised Code.

Section 4928.34(A)(2), Revised Code, requires that the unbundled components for
retail electric distribution service in the rate unbundling plan equal the difference between
the costs attributable to the company's transmission and distribution rates based on the
company's most recent rate proceeding, and the tariff rates for electric transmission
service determined by the FERC under division (A)(1) of that code section. We find that
the companies filings satisfy this prerequisite. AEP's adjusted unbundled distribution
component is the sum of the transmission and distribution components of rates in effect
on October 5, 1999, less the revenue generated by the applicable OATT (AEP Ex. 24A at
15). AEP stated that, in identifying the costs in the operating companies' last rate cases,
costs were assigned to functions where possible (Id. at 13-14). We believe that the
companies' allocations are reasonable and the companies' filings, as amended by the
stipulation (and subject to review in the companies' compliance filings), satisfy prerequisite
(A)(2) of Section 4928.34, Revised Code.

Section 4928.34(A)(3), Revised Code, requires that all other unbundled components
required by the Commission in the rate unbundling plan must equal the costs attributable
to the particular service, as reflected in the company's schedule of rates and charges. In
accordance with this provision, AEP's existing rates will be unbundled to separate out
certain components that will be. included in several riders in the operating companies'
tariffs. We note that the stipulation provides for USF and EERLF riders for the companies
(Jt. Ex. 1, at 11), which we fiilly discussed above. Based on the evidence presented in this
proceeding, we find that the companies' filings, as amended by the stipulation (and subject
to review of the companies' compliance filings), satisfy prerequisite (A)(3).

Section 4928.34(A)(4), Revised Code, requires that the unbundled components for
retail electric generation service in the rate unbundling plan equal the residual amount
remaining after the determination of the transmission, distribution, and other unbundled
components, and after any tax related adjustments as necessary to reflect the effects of the
amendment of Section 5727.111, Revised Code. Upon review of AEP's transition filings, as
amended by the stipulation, we find that the companies have satisfied this prerequisite. In
Rule 4901:1-20-03, Appendix A, Part (C)(1), O.A.C., the Commission proposed a formula
for determining the residual generation component that includes transition charges.
However, the Commission left open the possibility that companies could propose
alternative formulations. Rules for Electric Transition Plans, supra, Opinion and Order at 16.
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AEP proposed such an alterrtative in its transition filing, but has agreed in the stipulation
not to impose the GTC on any switching customer (AEP Exs. 2, at 15A and 15B; Jt. Ex. 1, at
3). In addition, Section 4928.40(C), Revised Code, requires a five-percent reduction in the
unbundled generation component for residential customers. Under the stipulation, the
five-percent reduction is to be applied to the generation component, including the RTC
component (jt. Ex. 1, at 6). In addition, as described above, the settlement requires AEP to
forego its right to seek reduction of the discount for residential customers during the MDP
(Id.).

Section 4928.34(A)(5), Revised Code, requires that all unbundled components in the
rate unbundling plan must be adjusted to reflect any rate base reductions on file with the
Commission and as scheduled to be in effect by December 31, 2005, under rate settlements
in effect on the effective date of this section. However, all earnings obligations,
restrictions, or caps approved prior to the effective date of the statute are void. We find
that the companies' filings, as amended by the stipulation, satisfy prerequisite (A)(5).

Section 4928.34(A)(6), Revised Code, requires that the total of all unbundled
components is capped and, during the MDP, will equal the total'of rates in effect on the
day before the effective date of SB 3. The cap will be adjusted for changes in taxes, the
universal service rider, and the temporary rider under Section 4928.61, Revised Code.
Under AEP's filings, the total of the companies' unbundled rates is capped, with limited
exceptions, during the MDP. Further, under the stipulation, distribution rates are frozen
for additional years beyond the MDP, through the end of 2007 for OP and through 2008
for CSP Ut. Ex 1, at 3). In addition, under the companies' filings, the total of all unbundled
components of existing rates and contracts equals the rates and charges of the bundled
components, except for adjustments to reflect taxation changes under SB 3 and for the USF
fund and EERLF riders (AEP Ex. 9A at 14-15). AEP's transition filings, as amended by the
stipulation and taking into consideration our conclusion for the gross receipts/excise tax
issue (discussed below), satisfy prerequisite (A)(6).

Section 4928.34(A)(7), Revised Code, requires the rate unbundling plan to comply
with any rules adopted by the Commission under Section 4928.06(A), Revised Code.16
The rules adopted by the Commission regarding unbundling of rates are set forth in Rule
4901:1-20-03, O.A.C., Appendix A. We find that the transition filings, through the various
schedules and testimony submitted in this proceeding, satisfy Section 4928.34(A)(7),
Revised Code.

Section 4928.34(A)(12), Revised Code, requires that the transition revenues
authorized under Sections 4928.31 to 4928.40, Revised Code, be the allowable transition
costs of the company pursuant to Section 4928.39, Revised Code, and that the transition
charges for customer classes and rate schedules are the charges under Section 4928.40,
Revised Code. Based upon the discussion above and our consideration of the record, we
find that AEP's filings, subject to the modifications contained in the stipulation, satisfy the
prerequisite set forth in Section 4928.34(A)(12), Revised Code.

16 Section 4928.06, Revised Code, directs the Commission to enact rules to effectuate commencement of
competitive retail electric service. The Commission has enacted rules in compliance with this statute
through various generic rule proceedings.
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Section 4928.34(A)(15), Revised Code, requires that all unbundled components be
adjusted to reflect the elimination of the gross receipt tax imposed by Section 5727.30,
Revised Code. The signatory parties agree that the revenues from the agreed-upon RTCs
and from existing frozen and unbundled rates recovered during the MDP are sufficient to
recover regulatory assets as of the beginning of the MDP and to provide for the
stipulation's obligations (jt. Ex. 1, at 10). We believe that this agreement is envisioned by
and consistent with the requirements of Section 4928.34(A)(15), Revised Code, as well as
Section 4928.34(A)(6), Revised Code.17

Section 4928.39, Revised Code, requires the Commission to determine the total
allowable amount of the company's transition costs to be received by the company as
transition revenues. Such transition costs must meet the following criteria:

(1)

(2)

(3)

(4)

The costs were prudently incurred.

The costs are legitimate, net, verifiable, and directly assignable
or allocable to retail electric generation service provided to
electric consumers in this state.

The costs are unrecoverable in a competitive market.

The utility would otherwise be entitled an opportunity to
recover the costs.

We believe that, under the proposed transition plans as modified by the proposed
stipulation, the amount of transition costs has been determined and that it meets the
requirements for recovery through transition charges.

B. Corporate Separation Plan

Under AEP's corporate separation plan, the companies have proposed to move the
regulated transmission and distribution functions into newly created affiliates (AEP Ex. 2,
Part B). As a result, AEP acknowledges that the new entities will own and operate all
transmission and distribution assets and be public utilities, as defined in Sections 4905.02
and 4905.03, Revised Code (AEP Ex. 9A at 19; AEP Initial Br. at 47). AEP plans to seek the
necessary federal authorization for the transfer of assets in 2000 (AEP Ex. 9A at 21). The
corporate separation plan will take into consideration the overlapping financial
arrangements that currently exist and refinance substantially all of the obligations over a
period of time (AEP Ex. 20, at 3-7). In particular, the plan involves: (1) assignin g speafic
debt that can be identified to individual assets and leaving the remaining debt and
preferred stock obligations with the generation company; (2) retire debt and preferred
stock obligations; and (3) replace debt and preferred stock obligations in a manner that
does not create or will eliminate future financial overlaps (Id. at 5-6). Nearly aIl service
offerings will remain the same; AEP identified one service (storage water heater rental

17 Section 4928.34(A)(6), Revised Code, provides that the effect on customer rates from the tax overlap
between the existing gross receipt tax and the new franchise tax "shall be addressed by the
Commission through accounting procedures, refunds, or an annual surcharge or credit to customers,
or through other appropriate means, to avoid placing the financial responsibility for the difference
upon the electric utility or its shareholders."
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program) that will be phased out as inappropriate in a competitive market for generation
services (AEP Ex. 9A at 20). AEP's corporate separation plan and supporting testimony
address safeguards, separate accounting, financial arrangements, complaint procedures,
education and training, and a cost allocation manual (AEP Ex. 2, Part B; AEP Exs. 9A at 22-
23, 9B at 3,13, 20).

AEP contends that the stipulation enhances the corporate separation plan in three
respects (AEP Initial Br. at 50). First, the cost allocation manual (CAM) will definitively
follow the uniform system of accounts, as well as the generally accepted accounting
principles (Jt. Ex. 1, at 11). Second, effective with the start of competition, the distribution
affiliate will not provide competitive non-electric products or services to retail customers
on a commercial basis, except under pre-existing contractual obligations or when
incidental to the provision of customer services and not on a commercial basis (Id. at 11-
12). Thiid, the stipulation requires that employees of the affiliates not have access to any
information about the transmission or distribution systems that is not contemporaneously
available in the same form and manner to nonaffiliated competitdrs of retail electric
services.(Id.).

Shell raises two concerns with the corporate separation plan of AEP (Shell Ex. 6, at
83-84, 86-87; Shell Initial Br. at 66-67). First, Shell states that the corporate separation plan
allows excessive sharing of accounting services and management with affiliates (Id.).
Second, Shell contends that "declared emergencies" under the corporate separation plan
will allow AEP to violate the affiliate code of conduct (Id.).

Shell presented no evidence on either of these points. We are not convinced that
Shell's concerns about the language of the corporate separation plan warrant its rejection.
As for the sharing of accounting services and management, we have previously explained
that the corporate separation rules were not intended to prohibit all sharing of employees
between affiliated entities. Rules for Electric Transition Plans, supra, Second Entry on
Rehearing at 21. Moreover, we stated that certain centralized support functions may be
permissible (Id.). Specifically, our corporate separation rules are "intended to require
independent work/functions when the failure to maintain independent operations may
have the effect of harming customers or unfairly disadvantaging unaffiliated suppliers of
competitive retail electric service or non-electric products or services" (Id.). Without any
evidence presented, we are not convinced that the AEP's plan could have the harmful
effect we wish to avoid. Moreover, many interested parties have agreed to the contrary.
Additionally, we are not convinced that AEP's corporate separation plan must contain a
particular definition of "declared emergency". The corporate separation plan complies
with Rule 4901:1-20-16(G)(4)(j), O.A.C., on this point and is acceptable.

Unlike the corporate separation plans proposed by the FirstEnergy Corporation
operating companies and Cincinnati Gas & Electric Company,18 AEP has presented a
corporate separation plan that provides for structural separation by January 1, 2001
(expect for limited financial arrangements). Therefore, this Commission need not evaluate
an interim plan under Section 4928.17(C), Revised Code. Section 4928.17(A)(2), Revised

18 In the Matter of the Application of Cincinnati Gas & Electric Company for Approval of Its Electric
Transition Plan, Approval of Tariff Changes and New Tariffs, Autlwrity to Mod fy Current Aceounting
Procedures, and Approval to Trayufer its Generating Assets to an Exempt Wholesale Generator, Case Nos.
99-1658-EL-ETP, et al. (August 31, 2000).

aOO094



99-1729-EL-ETP and 99-1730-EL-ETP -25-

Code, requires that all plans satisfy the public interest in preventing unfair competitive
advantage and abuse of market power. The plan must also be sufficient to ensure that no
undue preference or advantage is extended to or received by the competitive retail
affiliate from the utility affiliate. Section 4928(A)(3), Revised Code. We find that AEP has
constructed its plan in a manner that achieves, to the extent reasonably practical, the
structural separation contemplated by Section 4928.17(A)(1), Revised Code, and the
corresponding Commission rules. However, the Commission reserves the right to
invoke its authority to preserve fair competition, for both interim and permanent
arrangements. _

Section 4928.34(A)(8), Revised Code, states that the corporate separation plan
required under Section 4928.31(A), Revised Code, must comply with Section 4928.17,
Revised Code, and any rules adopted by the Commission pursuant to Section 4928.06(A),
Revised Code. We find that the proposed corporate separation plan satisfies this
prerequisite, for the reasons stated in the discussion above. We reserve the right to
closely monitor the implementation of the plan to avoid competitive inequality, unfair
competitive advantage or abuse of market power. We believe that through the periodic
Commission review (i.e., through audits of the company's books and records, including
the CAM) and the complaint process, this Commission may ensure that the corporate
separation plan is implemented in accordance with the policy enunciated in SB 3.

C.

Section 4928.34(A)(9), Revised Code, provides that the company's transition plan
must comply with Commission requirements and rules regarding operational support
systems and technical implementation issues pertaining to competitive retail electric
service. The Commission's rules regarding operational support and technical
implementation are set out in Appendix B of Rule 4901:1-20-03, O.A.C. AdditionaIly, on
November 30, 1999, the Commission issued an entry in Case No. 99-1141-EL-ORD,
directing Ohio's investor-owned electric utilities and interested stakeholders to participate
in a taskforce for the development of uniform business practices and electronic data
interchange(EDI) standards. Pursuant to this directive, the Commission staff created the
OSP taskforce (hereinafter referred to as OSPO). On May 15, 2000, numerous OSPO
participants filed a pro forma certified supplier tariff (pro forma tariff) and a stipulation
(hereinafter referred to as the OSPO stipulation) in each utility's transition plan case. The
pro forma tariff contains a number of service regulations on which the parties were able
to agree. These relate to: supplier registration and credit requirements, end-use customer
enrollment process, supplier request for end-use customer information, end-use customer
inquiries and requests for information, service request process, metering services and
obligations, load profiling and scheduling, transmission scheduling agents, confidentiality
of information, voluntary withdrawal by a competitive retail electric service provider,
liability, and alternative dispute resolution. In the OSPO stipulation, the parties specifically
requested the Commission to resolve issues in four general areas: (1) energy imbalance
service, (2) minimum stay requirements for residential and small commercial customers
returning to standard offer service, (3) consolidated billing and purchase of receivables,
and (4) adoption of EDI standards. On May 18, 2000, the Commission issued an entry
initiating a generic docket to establish procedures for parties desiring to file comments and
reply comments regarding the OSPO stipulation and pro forma tariff. In the Matter of fhe
Establishment of Electronic Data Exchange Standards and Uniform Business Practices for the
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Electric Utility Industry, Case No. 00-813-EL-EDI (hereinafter 00-813). On July 20, 2000, the
Commission issued a finding and order approving the OSPO stipulation and resolving the
four issues left unresolved.

AEP's operational support and technical implementation plan is described- in the
testimony of Jeffrey Laine (AEP Ex. 14A and 14B). The OSP specifically addresses each
requirement set forth in the Commission's rules (AEP Ex. 2, Part C). Specifically, as
required by Rule 4901:1-20-03, Appendix B, Part (A), O.A.C., AEP's operational support
plan addresses how the company intends to utilize its existing systems and what changes
will be made to implement customer choice. Further, as required by Rule 4901:1-20-03,
Appendix B, Part (B), O.A.C., the plan includes an electronic "clearinghouse" system that
will provide functionality such as service provider registration, enrollment and switching,
estimation and reconciliation, settlement, and bill data delivery (AEP Ex. 14B at 2).

Under the transition plan stipulation in this case, AEP agrees to incorporate into its
transition plan, the OSPO stipulation and pro forma tariff with the exception of certain
terms that the stipulating parties have agreed will apply to AEP. According to the
companies, the settlement modifies the companies' plans by providing minimum stay
requirements and consolidated biliing credits (AEP Initial Br. at 55). AEP contends that
these modifications bring additional benefits to customers and su ppliers and, thus,
encourage the development of the competitive retail market (Id.). She1I takes issue with
four OSP-related items in the transition plans and stipulation: (1) supplier consolidated
billing credit, (2) residential customer switching period (3) switching fee, and (4) additional
certification requirements proposed by AEP.

1. Supplier .Qnsc Bil C tPO

AEP did not propose a supplier consolidated billing credit in the transition plans.
Section XIV of the stipulation states that AEP will provide a $1.00 credit to suppliers for
each consolidated bill issued by that provider during the first year of the MDP (jt. Ex. 1, at
9; Tr. III, 101). The signatory parties agree to conduct further negotiations related to a
similar future credit (Id.). Finally, that provision states that AEP shall reasonably attempt
to implement supplier consolidated billing as soon as practicable (Id.).19

Shell believes that the stipulation's terms for a consolidated billing credit are
inadequate to spur effective competition (Shell Ex. 7, at 16-17; Shell Initial Br. at 52). Shell,
unlike most other marketers in these proceedings, provides consolidated billing for
customers in Georgia and intends to do so in Ohio. First, Shell characterizes the stipulated
credit amount as "anemic" and as requiring Shell's customers to pa y twice for the billing
service (once to Shell and a second time to AEP for costs not captured by the biIling credit)
(Tr. III, 115-116; Shell Initial Br. at 53; Shell Reply Br. at 27). Shell further states that the
$1.00 is an arbitrary figure, while Shell's evidence supports a conclusion that CSP and OP
residential accounting, collections and services average $3.70 and $4.00 per customer per
month, respectively (Shell Ex. 7, at 20; Shell Initial Br. at 54-55). For that reason, Shell
contends that the billing costs are virtually certain to be much higher than $1.00 (Shell Ex.
7, at 21). Shell also presented evidence of other utilities' billing costs, which were all quite a

19 AEP has established its target date for implementing the supplier consolidated billing credit as
January 1, 2001, the start of competition in Ohio (jt. Ex_ 1, at 7; Tr. III, 102, 156).
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bit higher than $1.00 (Id. at 23, JWW-1S, JWWW-2S). For these reasons, Shell contends that
the Commission should reject Section XIV and take one of two actions. Those are: either
adopt a higher figure, no lower than $2.00 per bill, pending completion of a separate
proceeding to determine actual costs, or require AEP to establish a separate affiliate to
perform billing fanctions (Id. at 23-24; Shell Initial Br. 57).

Second, Shell also criticizes the stipulated process for modifying the credit because
only signatory parties may participate in those future negotiations. Shell notes that even
AEP acknowledged that, if none of the signatory parties seek such negotiations, they will
not take place (Tr. III,106; Shell Initial Br. at 58). Shell believes that none of the signatory
marketers have an interest in performing consolidated billing and, therefore, there is a
great risk that no future consolidated bill credit negotiations will take place. Shell also
states that the stipulation's terms would have anti-competitive consequences, by excluding
certain market participants from negotiations and by only allowing AEP to petition the
Commission if negotiations fail (Shell Initial Br. at 59). Lastly, Shell points out that the
stipulation also fails to provide a "fail-safe" credit in the event that the future negotiations
are not completed in the 12-month period (Shell Ex. 7, at 24). In Shell's view, not only does
AEP not have an incentive to agree to a higher billing credit, but the stipulation provides
AEP with further incentive to let the 12 months expire so that the stipulated credit expires
(Shell Initial Br. at 59).

AEP states that the Commission should view the stipulated consolidated billing
credit as an extra bonus since AEP is not statutorily required to offer such a credit and
since no other Ohio utility will be offering one as early as AEP (AEP Initial Br. at 54; AEP
Reply Br. at 55). AEP also points out that the Commission did not require utilities to offer
consolidated billing credits in consideration of the topic as part of the OSP issues (AEP
Reply Br. at 55). Next, AEP contends that there is evidence to support the reasonableness
of the stipulated credit amount. For instance, AEP's witness stated that the only avoided
costs of providing billing services would be postage and the envelope, costs which are
much less than $1.00 (Tr. 111, 111-112, 149; AEP Reply Br. at 57). AEP also points out that
Shell's witness acknowledged that other utilities have credits in the $1.00 range (Tr. V, 94).
Next, AEP contends that there is no basis in Ohio law for the Commission to adopt Shell's
recommendation for a separate billing affiliate. AEP next noted that it has agreed to keep
Shell involved and informed of the consolidated bill discussions (Tr. 111, 106-108)20, so that
concerrt has already been addressed by the companies (AEP Reply Br. at 58-59).

Staff contends that Shell's argument is premature because the stipulation is
providing a credit only as a temporary measure during the first year (Staff Initial Br. at 9).
Since "fine-ttming" can and will be addressed in the future and there are many more
pressing items to address during the first phase of the transition, Shell's concern should be
not adopted according to the staff (Id.). Additionally, the staff states that the consolidated
billing credit is a'unique advantage of this stipulation since no other stipulation provide
such a credit (Id.).

We established in 00-813 a target date for consolidated bill-ready billing of no later
than June 1, 2002, and a target date for supplier consolidated billing of no later than July 1,

20 AEP agreed to also allow participation by customer groups, such as the OCC, the staff, industrials
(Tr. III, 106-107).
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2002. The stipulation before us, however, includes a target date for supplier consolidated
billing that coincides with the start of competition. In this respect, AEP is planning to be
the first utility to implement the necessary systematic changes for supplier consolidated
billing. We find the stipulated target date by AEP to be reasonable.21 Nevertheless, the
crux of Shell's argument is not the start date, but the amount of the consolidated billing
credit. Shell presented evidence from which it contends that the $1.00 credit is
unreasonable. AEP presented evidence from which it contends that the $1.00 credit is
reasonable. On balance, we conclude that, as part of an overall settlement of nearly all
issues in these proceedings, the stipulated credit amount is acceptable. If this issue were
fully litigated, we might very well reach a conclusion that differs from $1.00, but we
cannot say that this provision (as part of a settlement reached with a broad range of
interested parties and with a target of having the credit immediately available with the
onset of competition) must be rejected. Additionally, AEP explained that, in the event that
the system changes for supplier-consolidated billing are not in place at the start of
competition on January 1, 2001, it would continue the consolidated billing credit on a day-
for-day basis so that it was offered for a one-year period (Tr. III, 156-157). Lastly,
inasmuch as AEP has agreed to indude Shell in the future negotiations (as well as
customer groups), we believe that eliminates Shell's concerrt that.those future negotiations
might not take place (Shell itself can ensure that the negotiations take place). For these
reasons, we do not accept either one of Shell's suggested approaches for this issue.

2. Resid av Rea u ment

The transition plan filing provided that all customers returning to the company
from an altemative supplier be required to stay on the standard service offer for 12
months or the MDP, whichever is longer (AEP Ex. 2, Part A, UNB-1, Sheet Nos. 3-18D for
OP and 3-14D for CSP; AEP Ex. 24A at 5-6). AEP has agreed to mitigate this requirement
in the settlement (Jt. Ex 1, at 7-8). In Section XII of the stipulation, the operating companies
agree that, during the MDP, customers who can take generation service from AEP
between May 16 and September 15 must either remain a customer through April 15 of the
following year or choose a market-based tariff which wiIl not be lower than the
generation cost embedded in the standard offer (Id. at 7). Under the stipulation, non-
aggregated residential customers will be permitted to shop three times during the MDP
and to return two times to the default tariff before being required to choose from one of
the above two options (Id. at 8).

Shell contends that AEP's proposed minimum stay requirement violates SB 3
because SB 3 contemplates no limitation on a residential customer's freedom of movement
between service options even if those movements involve a return to standard offer
service (Shell Ex. 6, at 64; Shell Initial Br. at 60). Shell also claims that AEP's minimum stay
provision could remove large numbers of such consumers from the competitive market
place for substantial periods of time and reduce competition (Shell Initial Br. at 60).

AEP points out that Section 4928.31(A)(5), Revised Code, specifically allows
transition plans to create reasonable minimum stay requirements (AEP Reply Br. at 60).
Furthermore, AEP states that it is unrealistic for there to be no restrictions placed on

21 We note that, pursuant to Rule 4901:1-10-29(H)(1), O.A.C., the companies are still required to make
rate-ready, electric disttribution utility-consolidated billing available to suppliers on January 1, 2001.

W^0008



99-1729-EL-ETP and 99-1730-EL-ETP -29-

residential switching (Id.). Also, AEP states that the Commission has already rejected
Shell's position in 00-813, there is no reason to alter that deasion, and the Commission
should adopt Section XII of the stipulation (Id. at 60-61).

With respect to the issue of AEP's minimum stay requirements and Shell's criticisms
thereof, we defer to our rutings in 00-813. In that first order (page 13), we approved the
use of minimum stay requirements conditioned upon the development of a market-based
"come and go" rate alterrtative service and only in the event the customer voluntarily
chooses to return to the standard offer service. We prohibited the imposition of a
mandatory stay when a customer defaults to the utility's standard offer service due to the
default of the supplier of electricity. We also established a uniform penalty free return to
standard offer service policy and a uniform period throughout Ohio in which companies
can impose a summer/stay period of May 16' fluough September 15". On August 31,
2000, we granted rehearing with regard to the minimum stay ruling and adopted the "first
year exemption" proposal (as opposed to the two free retums proposal) as the uniform
rule in Ohio for residential and small commercial customers. This uniform rule differs
from what AEP agreed upon in its stipulation, but AEP also agrees in that same stipulation
to abide by our OSP determinations. Having addressed and considered Shell's arguments
in 00-813, we conclude that no further conclusions need be expressed at this time.
Accordingly, the Commission will modify the stipulation's treatment of minimum stay
requirements so that AEP's minimum stay requirements are in full compliance with our
orders in 00-813 and we reserve approval of any tariff provision relating thereto.22 We
also note that, as stated in our entry on rehearing in 00-813, our ap proval of the minimum
stay requirements is conditioned upon the development of a uniform alterrtative, which
will provide returning customers with a method of avoiding the minimum stay or which
may eliminate the need for such requirement.

3. Switching Fee and Altemative Metering Credit

As part of its OSP, AEP originally proposed a $5.00 switching fee each time a
customer-authorized change in provider occurs, except under certain limited
circumstances (AEP Ex. 2, Part A, UNB-1, Sheet Nos. 3-3D and 3-18D for OP and Sheet
Nos. 3-3D and 3-14D for CSP). AEP later modified its switching fee proposal, increasing it
to $10.00 (AEP Ex. 24B at 4-5). AEP states that it proposed the increased fee because of
certain Commission rules23 and the items being discussed in the OSPO (AEP Ex. 24B at 4-

22

23

We note that the stipulation's minimum stay proposal was suggested to the Commission, =jesg the
OSPO agreed upon other, less restrictive minimum stay requirements. As noted above, the OSPO
did not agree upon minimum stay requirements and requested a Commission ruling. That has
occurred and, thus, Section XII's prefatory clause has not been triggered. We make this statement so
that all interested parties faIly understand that we expect that the conclusions we reached in 00-813
on the minimum stay issue will be followed. We also make this statement in light of Mr. Forrester's
testimony, which would leave one to believe that the stipulation's minimum stay provision would
be triggered (and not the Commission's 00-813 minimum stay conclusions) if the Commission's
conclusion in 00-813 was more restrictive than the stipulation (Tr. IV, 134-135). We do not accept
the approach/interpretation set forth by Mr. Forrester and explicitly modify the stipulation on this
issue and we reserve approval of any tariff provision relating thereto so that AEP's minimum stay
requirements comply with our decisions in 00-813.
AEP specifically referred to the Commission's rules in In the Matter of the Commission's Promulgation
of Rules for Minimum Competitive Retail Electric Seroice Standards Pursuant to Chapter 4928, Revised
Code and In the Matter of the Commission's Promulgation of Amendments to Rules for Electric Service and



99-1729-EL-ETP and 99-1730-EL-ETP -30-

5). Shell argues that the switching fee proposed is excessive (Shell Ex. 6, at 66; Shell Initial
Br. at 66-67).24 AEP states that the Commission should deny Shell's objection, when it is
weighed against the reasonableness of the stipulation as a package (AEP Reply Br. at 61-
62).

Also as part of its OSP, AEP proposed an $0.11 monthly alternative metering credit
for CSP residential customers and a $0.12 monthly altemative meterin g credit for OP
residential customers (AEP Ex. 2, Part A, iJNB-1, Sheet No. 10-1D). Shell states that the
proposed alternative metering credits are too low and effectively amount to barriers for
suppliers to undertake altemative metering (Shell Ex. 6, at 78; Shell Initial Br. at 66-67).
Shell wants the credits to reflect the utilities' full cost, not only avoided cost (Shell Ex. 6, at
78). AEP states that the Commission should likewise deny Shell's objection, wheri it is
weighed against the reasonableness of the stipulation as a package (AEP Reply Br. at 61-
62).

Similar to our finding for the consolidated biIling credit amount, we conclude that
the switching fee and altemative metering credit amounts are acceptable. Although we
might conclude, based upon a fully litigated record, that other amounts are more
appropriate, we have no evidence in the record to do so. Shell presented no such evidence
as to what it contends are appropriate dollar amounts. Accordingly, we conclude that the
modified switching fee and the alternative metering credit amounts proposed by AEP are
acceptable, in the context of the overall settlement package presented to us.

4. pvlier Registration Requirements

As part of the OSP, AEP proposed a two-step certification/registration process.
AEP stated that, along with the Commission's certification process, it "proposes a
registration process for its service territory" (AEP Ex. 2, Part A, UNB-1, Sheet No. 3-15D -
3-16D for CSP and Sheet No. 3-19D - 3-20D for OP). The registration process would
require: (1) proof of certification, (2) $100 annual fee; (3) financial instrument to ensure
against defaults and a description of the plan to meet requirements of firm service
customers; (4) contact information; (5) dispute resolution process for supplier customer
complaints; and (6) statement of adherence with tariffs and any agreements between AEP
and the supplier (Id.). Shell contends that approval of the OSP will allow AEP to
improperly impose additional certification requirements upon suppliers, beyond the
Commission's certification requirements (Shell Ex. 6, at 68-72; Shell Initial Br. at 66-67).

As noted earlier, on July 19, 2000, we approved of the OSPO's proposed pro forma
tariff. That tariff contained (in Section V) the following language associated with supplier
registration process, beyond the Commission s certification requirements:

The Company shall approve or disapprove the supplier's registration
within 30 calendar days of receipt of complete registration information from
the supplier. The 30 day time period may be extended for up to 30 days for

Safety Standards Pursuant to Chapter 4928, Revised Code, Case Nos. 99-1611-EL-ORD and 99-1613-EL-
ORD, respectively.

24 Shell referred to the $5.00 switching fee proposal. We presume that Shell considers the current,
higher fee proposal to be excessive as well and, therefore, shall address the argument.
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good cause shown, or until such other time as is mutually agreed to by the
supplier and the Company.

The approval process shall include, but is not limited to: successful
completiox of the credit requirements and receipt of the required collateral if
any by the Company, executed EDI Trading Partner Agreement and
Certified Supplier Service Agreement, payment and receipt of any supplier
registration fee and completion of EDI testing for applicable transaction sets
necessary to commence service.

The Company will notify the supplier of incomplete registration
information within ten (10) calendar days of receipt. The notice to the
supplier shall include a description of the missing or incomplete information.

Thus, we have agreed, not only that the electric utilities can have registration
processes, but the registration processes can include some of the very items that were
proposed by AEP in its transition plan. However, we believe that the stipulation before us
resolves Shell's concems over AEP's proposed registration requirements. In Section XI,
the companies agree to accept resolution of issues by the OSP working group and to
incorporate such in their transition plans (jt. Ex. 1; at 7). Registration procedures were
mutually resolved by the OSPO working group (as part of the pro forma tariff) after the
plan was proposed and we have also approved that uniform tariff. It appears to us that
AEP has accepted to modify supplier registration terms to comply with what was adopted
by the OSPO working group, to which Shell was also a supporting party. We do not
believe that there is any further disagreement on this issue. Accordingly, the Commission
will approve the stipulation's treatment of supplier registration conditioned upon certain
modifications so that AEP's supplier registration requirements are in full compliance with
our orders in 00-813.

5. OveraLl OSP Conclusion

While the settlement provides several express modifications to the operational
support aspects of the transition plan filing, which the company argues benefit customers
and suppliers alike, the settlement also states that AEP will abide by Commission
determinations related to OSP issues when not resolved by the OSPO (ft. Ex. 1, at 7). Thus,
the settlement sets out not only its own provisions enhancing the development of a
competitive retail market, but expressly encompasses such measures that the Commission
has adopted to reach the same goal. We believe the companies' OSP set forth in the
stipulation, subject to modifications to comply with 00-813, is reasonable and
appropriately addresses operational support systems and technical implementation
procedures. Accordingly, we find the transition plan meets the statutory requirements of
Section 4928.34(A)(9), Revised Code. The Commission directs its staff to finalize a bill
format that includes a"price to compare" (which is the price for an electric supplier to beat
in order for the customer to save money) for residential and small commercial
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customers.25 As part of our approval of AEP's transition plans, the companies must meet
staffs requirements regarding billing format.

D. Employee Assistance Plan (EAP)

AEP's EAP was presented in the testimony of Melinda S. Ackerman, Vice President
of Human Resources for American Electric Power Service Corporation (AEP Ex. 5). Ms.
Ackerman stated that, in the event of job displacement due to organizational
restructuring, AEP's EAP consists of programs to help individuals locate new positions, a
relocation assistance program, an educational assistance program, professional
outplacement services, and a re-employment workshop (AEP Ex. 5, at 2-3). Additionally,
the EAP includes programs designed to help deal with the emotional and financial issues
associated with displacement, such as, counseling, severance, extended medical and life
benefits, and early retirement (Id. at 3). Ms. Ackerman noted that the pro grams being
sponsored as the EAP are existing already and the companies have not identified any
eligible employees (Id.). Finally, Ms. Ackerman noted that the companies are not seeking
cost recovery in the transition charge of any costs associated with the EAP (Id.).

UWUA points out that the EAP is lacking a disparate/adverse impact statement in
accordance with Rule 4901:1-20-03, Appendix C, Part (C)(8), O.A.C. UWIJA assert that, to
the extent AEP seeks to "downsize" during the MDP, the Commission's regulations will
require submission and approval of a disparate/adverse impact statement (UWUA Br. 2
and 4). Despite the fact that AEP has proposed no staffing changes and is not seeking any
related transition cost, tJWiJA states that the filing of the statement is necessary before
any staff downsizing takes place, not vice versa, so that the Commission can ensure the
availability of reliable, safe, and efficient electric service (Id. at 4). Therefore, U4VUA states
that any approval of the transition plan (including the EAP) should include a condition
requiring AEP to file and obtain approval of a disparate/adverse impact statement pligr
to carrying out proposed staffing changes during the MDP (Id. at 6-7). Additionally,
UWUA states that the Commission should clarify that "downsizing" during the MDP
gives rise to the requirement of advance filing and approval of a disparate/adverse impact
statement (Id. at 5-7).

AEP responds by stating that, since it did not identify any positions affected by SB 3,
no disparate/adverse impacts could be explained and, therefore, its EAP filing satisfies the
Commission's filing requirements (AEP Reply Br. at 62). Next, AEP states that the UWUA
would expand the requirement to apply to any downsizing, rather than just for
employees that are adversely and directly affected by electric restructuring (Id. at 62-63).
Lastly, AEP states that the UWUA's suggestion should be rejected because the
Commission should not establish procedures for addressing speculative events; rather, the
Commission can determine what procedures, if any, are appropriate when such a change
occurs (Id.).

Section 4928.31(A)(4), Revised Code, requires a utility to file, as part of its transition
plan,. an employee assistance plan "for providing severance, retraining, early retirement,

25 We recogruze that AEP already proposed a chart that reflects the companies' prices to compare, but
by tariff service (AEP Ex. 9D at Attach. I). This information should be helpful for finalizing the bill
format that includes the "price to compare" information.
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retention, outplacement, and other assistance for the utility's employees whose
employment is affected by electric industry restructuring...:' Rule 4901:1-20-03, O.A.C.,
Appendix C, Part (B)(3), defines "employee affected by restructuring" as an employee who
is "directly and adversely affected by electric restructuring during the [MDP]...." Part (A)
of the rule requires the utility to explain "how it would mitigate any necessary reductions
in the electric utility workforce." Part (C) requires the EAP to provide the following
components: notification of employees; outplacement assistance; relocation assistance;
employee assistance, such as counseling; early retirement programs; severance packages;
and "other assistance."

To the extent UWUA argues that the EAP is deficient because no disparate/adverse
impact statement was included, we disagree. Since the companies concluded that no
employees would be directly and adversely affected by electric restructuring during the
MDP, we do not believe a disparate/adverse impact staterpent was required in the filing.
We find that AEP's EAP satisfies the filing requirements of Rule 4901:1-20-03, O.A.C.
UWUA does also seek a further requirement for AEP. UWUA states that any approval of
the transition plan (including the EAP) should include a condition requiring AEP to file and
obtain Commission approval of a disparate/adverse impact statement prior to carrying
out proposed staffing changes during the MDP. On this point, UWUA is seeking a
Commission requirement upon AEP to file, during the MDP, statements regarding what
effect planned staffing changes will have on service delivery. AEP is correct in noting that
UWUA's request would apply to any staff changes, not just those directly and adversely
affected by electric restructuring. For that reason, we agree that UWUA's request is
somewhat over-broad. However, we do not believe such a condition upon approval of
the EAP is unwarranted. Rather, we find it appropriate to require AEP to provide a
disparate/adverse impact statement (in this docket) should the company subsequently
determine that a reduction in the staffing level is necessary due to electric restructuring
during the MDP. Moreover, we will require AEP to provide the Commission with all
terms and conditions related to the sale of corporate assets (including the sale of affiliate
coal mines) that could have an impact on employment levels. We wiIl of course be
monitoring the service delivery and wiIl take all necessary steps to ensure that just,
reasonable, reliable and safe electric service is provided. Pursuant to Section
4928.34(A)(10), Revised Code, the Commission finds that the companies' EAP, with the
above-noted conditions, sufficiently provides severance, retraining, early retirement,
retention, outplacement, and other assistance for the company's employees whose
employment is affected by electric industry restructuring.

E. Consurner Education Plan

Section 4928.31(A)(5), Revised Code, requires each utility's transition plan to include
a consumer education plan consistent with Section 4928.42, Revised Code, and the
applicable Commission rules. Section 4928.42, Revised Code, provides that, prior to the
starting date of competitive retail electric service, the Commission shall prescribe and
adopt a general plan by which each electric utility shall provide during its MDP consumer
education on electric restructuring. Utilities are required to spend up to $16 million in the
first year on consumer education within their certified service territories and an additional
$17 million in decreasing amounts over the remaining years of the MDP. As part of its
transition plan, AEP filed an education plan (AEP Ex. 2, Part E). AEP's education plan
targets residential customers, small and mid-sized commercial customers, elected officials,
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community leaders, civic organizations, trade associations, and consumer groups (AEP Ex.
9A, at 25). Industrial customers' needs will be addressed on an individual basis (Id.). A
special effort will target low-income, special needs, and hard-to-reach customers (Id.). The
plan also describes the methods, timelines, and spending that will be used for AEP's
education campaign. Some opposition to AEP's education plan was raised by the
Coalition for Choice in Electricity (CCE) 26 and OCC.

As noted earlier, on November 30, 1999, the Commission issued nxles for the
electric transition plan proceedings. At that same time, the Commission adopted in Case
No. 99-1141-EL-ORD a general plan for the electric utilities' consumer education. After the
companies fiIed their transition plans, various intervenors filed preliminary objections.
Separate staff reports were filed in each of the transition plan proceedings. In each staff
report, the staff stated that the consumer education plans are consistent with the
requirements issued by the Commission on November 30, 1999?7 After reviewing all of
the education plans filed in aIl of the transition cases and after considering the objections
and comments submitted, we found in our July 19, 2000 Finding and Order in these
proceedings that AEP's education plan is in compliance with Section 4928.42, Revised
Code, and we approved AEP's education plan subject to a few contingencies. First, we
noted that, with regard to provisions for the funding of local community-based
organizations (CBO), although we did not require funding of the CBOs, we did encourage
AEP to provide CBO funding. Second, we required AEP to include an unaffiliated energy
marketer representative on the advisory board (we allowed AEP's operating companies
to have a combined advisory group and a combined service territory-specific campaign).
Third, we required that the plans for AEP include further details on how the territory-
specific campaign will be managed and operated, how materials and information will be
disseminated, and how funds will be allocated to activities, as well as other matters.
Further, we conditioned our approval on the Commission staff's continuing supervision
of the general and territory-specific plans as further details are developed for each of the
consumer education programs. With the conditions to AEP's education plan set forth in
our July 19, 2000 order, we find that AEP's transition plan complies with Section
4928.31(A)(5), Revised Code. Additionally, the Commission finds that the companies'
consumer education plan sufficiently complies with Section 4928.34(A)(10), Revised Code,

F. Independent Transmission Plan

Section 4928.34(A)(13), Revised Code, requires that any transmission plan inciuded
in the transition plan must reasonably comply with Section 4928.12, Revised Code, and
any rules adopted by the Commission unless the Commission, for good cause shown,
authorizes the company to defer compliance until an order is issued under Section
4928.35(G), Revised Code.28 Pursuant to Section 4928.12(A), Revised Code, no entity shall
own or control transmission facilities (as defined by federal law) in Ohio as of the date of
competitive retail electric service unless the entity is a member of, and transfers control of

26

27

28

The CCE group includes various marketers, low-income representatives, IEU, OCRM, OPAE, city of
Cleveland, AMP-Ohio, and OMA.
The staffs only recommendation for the AEP consumer education plan was the inclusion of an
ertergy marketer representative in the advisory group.
Section 4928.35(G), Revised Code, govems requirements for utilities that do not have an independent
transmission plan with respect to transfer of control and operation of transmission facilities.
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those facilities to, one or more qualifying transmission entities. Section 4928.12(B), Revised
Code, sets forth the specifications that such entities must meet.

Both existing federal29 and state requirements are designed to achieve the same
key objectives for transmission service in the development of competitive wholesale and
retail energy markets. These shared objectives include: corporate separation of
generation and transmission, with decisions to provide service, pricing, and expansion of
facilities made on an independent basis from the transmission provider's ownership of
generation facilities; creation of RTOs with sufficient scope and configuration to increase
economic supply options to customers; elimination of pancaked transmission charges
withitt a single RTO; and improved reliability of transmission service.

AEP's witnes's Craig Baker (AEP Exs. 6A, 6B, and 6C) explained that the company
will satisfy the requirements of the Ohio statute by transferring control and operation, and
ultimately ownership, of its transmission facilities to the Alliance RTO. The Alliance RTO is
currently composed of FirstEnergy Corporation, AEP, Consumers Energy Company, The
Detroit Edison Company, and Virginia Electric and Power Company (AEP Ex. 6A at 4) 30
As presently configured, the Alliance RTO would serve a nine-state area with a population
of approximately 26 million people and a connected load of 67,000 megawatts (AEP Ex. 2,
Part G at 8). The Alliance transmission system has connected generation capacity of 72,000
megawatts and will be one of the largest RTOs in the nation (Id.). The FERC conditionally
approved the Alliance RTO in December 1999, but required that the participants modify
certain aspects of the entity's independence, governance configuration, and tariff design.
89 FERC 161,298 (1999). AEP claims that, upon final operational implementation, the
Alliance RTO will minimize pancaked transmission rates within Ohio to the extent
reasonably possible and be consistent with Section 4928.12(B)(3), Revised Code (AEP Ex.
6C at 8). Until the Alliance RTO is operational and the transfer has occurred, AEP
proposes that retail customers or their suppliers use AEP's OATT to transmit power and
energy from alternative suppliers to the customers' load (AEP Ex. 8B at 2). Thereafter,
transmission service to retail customers wiIl cease under AEP's OATT, but be offered by
the Alliance RTO OATT (Id.).

Additionally, in March 2000, the FERC conditionally approved the merger between
American Electric Power Corporation and Central and South West Company. 90 FERC
1161,242 (2000). That merger transaction will also impact the transferring of control,
operation, and ultimately ownership of AEP's transmission facilities to the Alliance RTO.

Although the Alliance RTO may not be operational before customer choice
commences in Ohio (January 1, 2001), AEP asserts that the settlement wi11 provide benefits
to participants in the Ohio retail generation market (AEP Initial Br. at 69-71). The
stipulation obligates AEP to transfer control and operation, and ultirnately ownership, of
AEP's transmission facilities to a FERC-approved RTO no later than December 15, 2001 (jt.
Ex 1, at 5). Additionally, AEP identified three transmission-related benefits of the
stipulation that are specific to the period of time before that RTO becomes operational:

29 Order No. 888, FERC Stats. & Regs. q 31,089 (2000) and Order No. 2000, FERC Stats. & Regs., 1
31,036 (1996).

30 The Dayton Power & Light Company and Illinois Power Company have also announced their
intention to join the Alliance RTO.

^'^^05



99-1729-EL-ETP and 99-1730-EL-ETP -36-

(1) AEP wiR provide two full-time equivalent positions in the System
Control Center to assist transmission uses with reservations,
scheduling, and tagging;

(2) AEP or its affiliates will provide transmission services for all power,
including transmission of default service power and power for
affiliated and nonaffiliated energy service providers only under the
proposed pro forrna transmission tariff; and

(3) AEP or its affiliates will comply with OASIS and conduct requirements
promulgated by FERC.

(Id. at 5, 8).

Next, AEP listed four other transmission-related benefits of the stipulation. First,
AEP will account for partial megawatt-hours when the load served by imports across AEP
interfaces does not result in whole megawatts (Jt. Ex. 1, at 5). Second, AEP is required to
make a unilateral filing at FERC to extend rollover rights to retail customers or their
supplier, requesting an effective date of January 1, 2001 (Id.). Third, AEP wiIl work with
RTOs/ISOs and transmission-level customers to develop and implement resolutions for
reciprocity and interface/seam issues and, if no other filing on this subject is made by
September 1, 2000, AEP will file a proposal with the FERC (Id. at 5). Fourth, AEP will fund
up to $10 million for costs imposed by PJM and/or the iVIISO on generation originating in
the MISO or PJM (Id. at 5-6).

In Shell's reply brief it argues that the $10 million fund will not promote
competition because the commitment may not reach $10 million in the short time period
and because the dollars are available for only certain transmission costs (Shell Reply Br. at
30). Shell estimates that the fund will only (at best) benefit 6 percent of the AEP load (Tr.
III,162-164; Shell Reply Br. at 31).

Pursuant to Section 4928.34(A)(13), Revised Code, as an altemative to approving an
independent transmission plan that complies with Section 4928.12, Revised Code, the
Commission may, for good cause shown, authorize a company "to defer compliance until
an order is issued under division (G) of section 4928.35 of the Revised Code." Because the
Commission cannot determine, at this time, whether the Alliance LSO (or any other FERC-
approved RTO as allowed by the stipulation) is compliant with the requirements of Section
4928.12, Revised Code, (due to changes that will occur as a result of the FERC's ongoing
proceeding addressing the Alliance RTO, for instance), the Commission wiIl defer
approval of AEP's independent transmission plan until the opportunity is available to
address the changes to the FERC-approved RTO. The Commission will exercise this later
decision process through an order issued under Section 4928.35(G), Revised Code. We will
authorize AEP to'defer compliance with this provision until an order is issued pursuant to
Section 4928.35(G), Revised Code.

We will, however, address Shell's arguments against Section VIII of the stipulation
($10 million transmission fund). On balance, we find the $10 million fund to be a unique
benefit offered by the stipulation. It is one of several beneficial aspects of the stipulation.
While on its own, this term of the stipulation may not create effective competition, it can
(in conjunction with all of the other terms of the plans and stipulation) collectively "jump
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start" competition and spur the development of effective competition in AEP's territory.
For these reasons, we reject Shell's criticism of the $10 million transmission fund.

G. Section 4928 34(A)(14) Revised Code

Section 4928.34(A)(14), Revised Code, states that one of the findings the
Commission must make in approving a utility's transition plan is that the utility is in
compliance with Sections 4928.01 through 4928.11, Revised Code, and any rules or orders
adopted or issued by the Commission under those sections. We wish to make clear that
we have a continuing obligation to ensure that the transition plan and its implementation
are in keeping with the policy of the state, as set forth in these provisions of the statute.
For example, through the monitoring of markets and enforcement with fair standards of
competition, we intend to make, as a top priority, enforcement of the overarching policies
of SB 3 to ensure open markets. We believe that this prerequisite is thereby satisfied.

H. Accounting Authority

The signatory parties also seek from the Commission the authority to implement
various accounting entries on the regulatory books. These requested accounting
approvals have been identified either in the companies' filings or in the transition plan
settlement agreement and include:

(1) Requested amortization of regulatory assets during the MDP and
thereafter until such regulatory assets are fully amortized.

(2) Requested amortization (on a per kilowatt-hour basis) of regulatory
assets as of the beginning of the MDP that exceed the amounts on the
attachment to the stipulation. Such amortization will occur during the
MDP and recovered through existing frozen and unbundled rates.

(3) Requested deferral of certain new regulatory assets actual costs, plus a
carrying charge, as regulatory assets for future recovery in future
distribution rates.

(4) Addressing the issue of potential violations of Internal Revenue Code
normalization rules with respect to amortization or regulatory
liabilities of investment tax credits and deferred income taxes. The
signatory parties ask that the Commission adopt certain specific
language found in the settlement.

(jt. Ex. 1, at 4, 10).

The requested accounting authority is reasonable and shall be granted.
Additionally, we will approve the following language contained in the agreement:

The base rates in the [MDP] embodied in this opinion and order
include the amortization of regulatory liabilities related to [investment tax
credits] no more rapidly than ratably, and the amortization of "excess
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deferred taxes" using the Average Rate Assumption Method in order to
avoid any potential normalization violations.

W. THREE-PART TEST FOR EVALUATING STIPULATTONS

Rule 4901-1-30, O.A.C., authorizes parties to Commission.proceedings to enter into
stipulations. Although not binding on the Commission, the terms of such agreements are
accorded substantial weight. See, Consttmers Counsel v. Pub. Lltil. Conznt. (1992), 64 Ohio
St.3d 123, at 125, citing Akron a. Pub. Litil. Contnt. (1978), 55 Ohio St.2d 155. This concept is
particularly valid where the stipulation is supported or unopposed by the vast majority of
parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Ohio-Antericatt Water
Co.; Case No. 99-1038-WW-AIR Qune 29, 2000); Cincinnati Gas & Electric Co., Case No. 91-
410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case No. 93-230-TP-ALT
(March 30, 1004); Ohio Edison Co., Case No. 91-698-EL-FOR et al. (December 30, 1993);
Cleveland Electric Illunt. Co., Case No. 88-170-EL-AIR (January 30, 1989); Restatentettt of
Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC (November 26,1985). The
ultimate issue for our consideration is whether the agreement, which embodies
considerable time and effort by the signatory parties, is reasonable and should be
adopted. In considering the reasonableness of a stipulation, the Commission has used the
following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public util ities. Indus.
Energy Consumers of Ohio Power Co. v. Pub. Lltil. Comm. (1994),.68 Ohio St.3d 547 (citing
Consunters' Counsel, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission. Id.

AEP, OCC, the staff, and IEU-OH all state that the stipulations comport with this
criteria (AEP Ex. 18, at 3; AEP Initial Br. at 9-14, AEP Reply Br. at 64; OCC Initial Br. at 12-
13; Staff Initial Br. at 3-6; IEU-OH Br. at 3-4). Shell argues the stipulations are not in the
public interest (Shell Initial Br. at 9-10).

Based on our three-prong standard of review, we find that the first criterion, that
the process involved serious bargaining by knowledgeable, capable parties, is met.
Counsel for the applicant and the staff, as well as the numerous intervenors, have been
involved in many cases before the Commission, including a number of prior cases
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involving rate issues. Further, there have been few settlements in major case before this
Commission in which the overwhelming majority of intervenors either supported or did
not oppose the resolution of issues presented by the stipulations.

The stipulations also meet the second criterion. The stipulated resolution of these
proceedings advances the public interest by resolving the extensive and complex issues
raised in this proceeding without incurring the extensive time and expense of litigation
that would otherwise have been required. In the case of the ANM stipulation, it will defer
to an already pending proceeding the debate of pole attachments. We believe that such an
agreement is in the interest of bringing the bigger restructuring issues to the forefront for
resolution so that competitive choice can effectively begin on January 1, 2001. For that
reason, we believe that the ANM stipulation advances the public interest.

Adoption of the stipulations also reduce significantly the number of possible
appeals, and provides additional lead time to put in place the mechanisms necessary to get
the customer choice program up and running. Additional evidence that the public interest
is served by the stipulations is found in the support offered by representatives of
residential, commercial, and industrial customers, including OCC and the Commission's
staff. As indicated above, the agreement provides that certain rates will be decreased and
the prior rate plan freezes extended. Some of the stipulations' tangible benefits include:

(1) Freezing, for the most part, base distribution rates for an
additional 2 years beyond the MDP for OP and three
additional years beyond the MDP for CSP;

(2) Absorption by both companies of the first $40 million in
consumer education, customer choice implementation, and
transition plan filing costs;

(3) Providing an additional shopping incentive of 2.5
mills/kilowatt-hour to the first 25 percent of the CSP
residential class load that switches during the MDP, with the
unused portion being credited to the RTC;

(4) Providing assistance to transmission users with reservations,
scheduling, and taggmg for the period of time before AEP
transfers control and operation, and ultimately ownership, of
AEP's transmission facilities to an RTO;

(5) Accounting for partial megawatt-hours when load imports
across AEP interfaces does not result in whole megawatt-
hours;

(6) Providing a fund (up to $10 million) for reimbursement of
certain transmission costs incurred by suppliers or customers;

(7) Requiring the companies to reduce charges to residential
customers during the MDP by 5 percent of transition costs;
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(8) Revising tariffs and schedules to equalize bill impacts within
the commercial class;

(9) Providing additional commitments to resolve interface, seam,
and reciprocity issues impacting transmission;

(10) Providing a credit to suppliers for consolidated bills during the
first year of the MDP;

(11) Providing commercial and industrial customers only a 90-day
advance notice of intent to switch suppliers;

(12) For the first 20 percent of OP residential customers on its
standard service offer, charging no RTC when they switch
between 2006 and 2007; and

(13) Negotiating with signatory marketers (as well as Shell)
regarding a load shaping service.

(ft. Ex. 1).

We believe that the terms of these agreements, considered in their totality, provide
a sufficient basis for concluding that the settlement is in the public interest. Although it
will undoubtedly take some time for a fully competitive electric retail market to develop,
the stipulations presented in this proceeding provide an opportunity to "jump start" the
market by providing the resources necessary for retail customers to begin to shop for
competitive generation services. For all these reasons, we find that the stipulations should
be approved, subject to the modifications and clarifications described above.

Finally, the stipulations meet the third criterion because they do not violate any
important regulatory principle or practice. Indeed, the agreements balance the interests of
a broad range of parties that represent a diverse spectrum of views. As indicated in the
description of stipulations provided above, the stipulations provide substantial benefits to
all customer classes and shareholders. Further, the policies of the state embodied in SB 3
wi11 be implemented more quickly and efficiently than would otherwise be possible.

V.

As part of their applications in these cases, the companies have included a public
utilities excise tax credit rider. The companies intend that the credit rider become effective
on April 30, 2002, the date on which the companies contend that ratepayer liability for the
public utility excise tax ends. Prior to the effective date of the credit rider, the companies
would collect through their respective rates ari amount, which specifically represents the
ratepayers' obligation for this tax. On the effective date of the public utilities excise tax
credit rider, each of the companies will begin crediting back to their customers that
amount included in their respective rates representing the public utilities excise tax. The
parties opposing the companies with regard to this issue (staff, OCC, and IEU-Ohio) argue
that the companies will have recovered this tax expenditure fully by April 30, 2001.
Therefore, it is the position of these parties that the public utilities excise tax credit rider
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should become effective on April 30, 2001. As noted earlier, the parties signing the
stipulation in this case have reserved this issue for Commission decision.

The companies note that the public utilities excise tax is popularly referred to as the
"gross receipts tax". The companies state that, contrary to this popular usage, the tax is not
a "gross receipts" tax, but an "excise" tax. That is, the tax is not a tax on the gross receipts
of utility companies but an assessment on the particular utility company for the privilege
of doing business in a particular year, referred to as the privilege year. The amount of the
tax is determined by the gross receipts of the particular utility for the year immediately
prior to the privilege year, referred to as the measurement year. Because the amount of
the gross revenues is not determined until the end of the measurement year, the
companies argue that it is not possible for the companies' customers to have paid the tax
for a particular privilege year until after the measurement year has expired.

Earl Goldhammer, a witness for AEP, testified that SB 3 provides for the final year
for which electric utilities will be liable for the public utility excise tax. Mr. Goldhammer
further testified that, under SB 3, Ohio electric companies' final annual public utility excise
tax reports will be filed on or before August 1, 2001. These reports are for the privilege
year May 1, 2001 through Apri130 2002. Mr. Goldhammer notes that the last public utility
excise tax lien attaches on May 1, 2001. According to Mr. Goldhammer, the report each of
the companies files wiIl indicate that company's taxable gross receipts for the preceding
twelve months-May 1, 2000 through April 30, 2001. The tax the Tax Commissioner
assesses is 4.75 percent times the taxable gross receipts during the measurement period -
May 1, 2000 through Apri130, 2001. In accordance with statutory law, in December 2001,
any tax deficiency or refund based on the assessment will be paid by or to the companies
(Tr. IL 8).

Mr. Goldhammer argues that AEP does not become exempt from the public utility
excise tax until the end of the privilege year ending April 30, 2002. Further. Mr.
Goldhammer states the companies' tax liability for the last privilege year is not fixed as the
companies receive rate payments from customers during the May 1, 2000 - Apri130, 2001
measurement period. The intent of the General Assembly that the electric companies'
public utility excise tax obligation continues through April 30, 2002 is evidenced, Mr.
Goldhammer concludes, by the manner in which the liability for the new corporate
franchise tax was implemented. The companies contend that it is recognition of the fact
that electric utilities will be paying the existing public utility excise tax for the privilege of
doing business and owning property in Ohio through April 30, 2002, i.e. one third of the
privilege year, that the payment the General Assembly requires for the 2002 franchise tax
year equals only two-thirds of the tax liability for 2002. (Id. at 5).

As a corollary to the above arguments, the companies cite Section 4928.34(A)(6),
Revised Code, as follows:

To the extent such total annual amount of the tax-related adjustment is
greater than or less than the comparable amount of the total annual tax
reduction experienced by the electric utii lity as a result of the provisions of
Sub. S.B. No. 3 of the 123rd General Assembly, such difference shall be
addressed by the Commission through accounting procedures, refunds, or
an annual surcharge or credit to customers, or through other appropriate
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means to avoid placing the financial responsibility for the difference upon the
electric utility or its shareholders (Emphasis added.)

Because the companies are required to pay the public utility excise tax until April 30, 2002,
they argue, it is elear that the Ohio General Assembly intended that their shareholders be
held harmless for the amounts the companies owe after April 30, 2001.

In their brief, the companies note that Sections 5727.33(A) and (B), Revised Code,
provide that the tax is based on "the entire gross receipts actually received from all
sources", excluding receipts derived wholly from interstate commerce, from business done
for or with the federal government, from the sale of merchandise, and from sales to other
public utilities. AEP argues that not only are rentals and other operating and non-
operating receipts includable gross receipts for purposes of calculating the public utility
excise tax, but not all of the gross receipts from Ohio jurisdictional utility service derive
from rates which are based, in part, on recovery of a test year level of that tax expense.
William Forrester, a witness for the companies, testified that when the companies' electric
fuel component (EFC) increases, that increase causes an increase in the companies' public
utility excise tax expense, but there is no automatic change to base rates to compensate for
this increased public utility excise tax expense (AEP Ex. 9D at 5). Consequently, the
companies' note their EFC rates have fluctuated since a test year level of public utility
excise tax was determined in their most recent base rate cases, there has been a breach in
the relationship between gross receipts from jurisdictional service and any assumed
amount that customers pay in their rates for this tax expense. The companies also argue
that even the Staff recognized that the disconnect caused by EFC revenues has an impact
on the companies' public utility excise tax obligation and is not built into base rates as part
of the test year excise tax expense (Tr. II, 83, 114).

Finally, the companies cite this Commission's decision ut the FirstEnergy transition
plan cases for the proposition that this Commission has already determined this issue in
the companies' favor. In AEP's view, the Commission adopted in FirstEnergy, supra, a
stipulation pursuant to which the companies can recover from ratepayers amounts
representing the public utilities excise tax through April 30, 2002.

For the most part, the three parties opposing AEP with regard to this issue, staff,
OCC, and IEU-Ohio, find no fault with the facts as set forth above. These parties agree
that the tax is not in reality a "gross receipts tax", but an excise tax. The parties also agree
with the companies' description of the method used to determine and assess the tax. The
parties agree that the tax is an appropriate expense in the privilege year. The parties
further agree that the companies' public utility excise tax obligation continues throu gh
April 30, 2002. The parties agree to the above, but consider these matters irrelevant to the
issue at hand. According to staff, OCC, and IEU-Ohio, the issue to be resolved by the
Commission in these proceedings is the liability of the companies' ratepayers for payment
of the public utility excise tax through April 30, 2002. These parties contend that the
ratepayer's liability ends on April 30, 2001.

The issue as viewed by staff, OCC, and IEU-Ohio is primarily a question not of tax
law, but of regulatory law. These parties; looking at the Commission's ratemaking
process, argue that the ratepayers have paid through the rates charged by the companies
in the "measurement year" amounts representing the companies' public utility excise tax
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obligation for the subsequent privilege year. That is to say, the companies' ratepayers
have fumished the companies' monies in the year 2001 to reflect the companies' public
utility excise tax obligation in the privilege year ending AprI130, 2002. According to staff,
if rates were intended merely to repay the companies for current expenditures for the
public utility excise tax, all that would be required would be the inclusion of the current
year's payments in the cost of service. The ratemaking treatment could have stopped at
that point. It did not and so staff argues that the current payments for the tax were
included in the cost of service calculation, but the revenue increase was also "grossed up"
explicitly to reflect this tax. In fact, staff notes, the Commission, in arriving at the rate to
be charged by a company seeking a rate increase, also calculates the "tax on tax' effect, i.e.,
the Commission recognizes that the revenues provided to a company to pay the gross
receipts tax will themselves be subject to the tax (Staff Ex. 1, at 3). The Commission would
not have made these calculations, staff argues, if the Commission's only concern was to
recompense the company for the then-current (test year) tax expenditure since the test
year tax expenditure was not affected by the increase. Nor, staff argues, did the
Commission make these calculations to reflect the next year's tax expenditure since the
increased revenues the companies enjoyed in first year after an increase did not have an
impact on the companies' tax payments until the following year. Staff contends that
because the rates are calculated to meet a company's cost of service and then grossed up
to include the ultimate tax, the rates provide not the return of a fixed dollar value, but
rather a percentage of whatever the revenues are. Each dollar, staff argues, includes the
tax that will ultimately be owed. Staff concludes, therefore, that the ratepayers' tax
obligation tracks the payments made dollar-for-dollar and in advance. Because the
companies' revenues, grossed up to include the ultimate tax increase before the taxes
increase, staff argues, it is clear, as a matter of fact, that ratepayers prepay this tax expense.
OCC's analysis and conclusions with regard to this coincide with those of staff in regard to
the ultimate merits of the companies' proposed specific recovery of the public utility excise
tax obligation through a tariff rider. IEU-Ohio states that, on balance, it believes staff and
OCC have the better of the argument.

Staff is not persuaded by the companies' arguments regardin g the Commission's
decision in the FirstEnergy transition plan cases. Staff notes that the FirstEnergy
settlement is a so-called 'blackbox' settlement. That is, FirstEnergy will obtain certain cash
flows without agreement as to what those flows represent. In Staffs opinion, FirstEnergy
could allocate more of these cash flows to excise taxes and lower its eamings or not. Staff
is indifferent to FirstEnergy's choice because, as staff views the matter, there are no new
monies extracted from the ratepayers and the "blackbox" settlement values are
reasonable, in and of themselves, without any specific recovery of the public utilities'
excise tax. However, staff notes, in the AF1' situation, the companies seek additional cash
flows from the ratepayers specifically for this excise tax. Staff opposes the companies
recovering additional cash flows representing a specific recovery of this excise tax as a
double recovery of this expense item.

OCC argues that the companies' position regarding base rates not fully recovering
the gross receipts tax associated with fuel revenues or regarding base rates not always
fully recovering gross receipts tax expenses are not relevant to the issue with regard to the
date ratepayer funding of the Ohio gross receipts tax must cease. OCC notes there is no
dispute that the tax expense embedded in base rates does not track changes in the
companies' respective EFC-related revenues or that base rates do not always fully recover
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gross receipts tax expenses. However, if under-recoveries of the public utilities excise tax
had been a serious problem over the years since the companies' last rate cases, OCC
argues, they should have sought rate relief.

The issue-before us is purely one of fact, i.e., when does the liability of the
companies' ratepayers for the public utility excise tax end. The companies' position is that
the obligation of ratepayers to fund this tax ends on April 30, 2002. Staffs position with
regard to this question is that ratepayers' obligation to fund the tax terminates on Apri130,
2001. Of the two positions before us, the Commission finds staff's position to be the more
reasonable. As staff argues the Commission's rate case process "grosses up" the revenues
awarded in a rate proceeding to indude the tax effect of the rate increase allowed by the
Commission. Through the rate case process, the Commission even accounts for the
increase in gross revenues caused by the tax itself, the so-called "tax on tax" effect. Thus, as
argued by staff and OCC, the companies' customers pay in the measurement year
amounts representing the companies public utilities tax obligation in the subsequent
privilege year. For the purposes of illustration, assume that the measurement year for the
public utilities excise tax is 2000 and the privilege year is 2001. If the Commission granted
the companies a rate increase effective January 1, 2000, the ratepayers would be paying
for the whole year of 2000, the measurement year, an amount that represents the
companies' public utilities tax obligation for the privilege year of 2001. It is clear the
ratepayers are not paying the companies' public utilities tax obligation for the privilege
year of 2000 in 2000. The measurement year for privilege year 2000 is 1999. In 1999, the
rate increase was not in effect.

We do not find the companies' arguments related to our adoption of the stipulation
in the FirstEnergy transition plan cases to be relevant to the resolution of any issue before
us in these cases. Stipulations are filed in a myriad of cases before this Commission for a
number of different reasons. Sometimes a pai-ty is unsure how a particular issue will be
resolved by the Commission so it will reach agreement with the other parties in the case
on that issue, often giving up something in return, through the vehicle of a stipulation.
Sometimes, in so-called "black box" stipulations, dollar figures will be agreed to and each
of the parties may claim victory as to the same issue. Sometimes various issues are
compromised just to reach settlement on issues vital to one or more of the parties. In
adopting stipulations, the Commission views the stipulation as a whole; we do not, for the
most part, dissect the document approvin g some pieces and rejecting others. If we find
that the stipulation on balance is reasonable, we will generally adopt the stipulation. In
making our determination, we use the three-part test delineated earlier.

In adopting the stipulation in the FirstEner gy transition plan cases, we were not
passing favorably or negatively on the resolution of any particular issue contained in the
stipulation. We found that the stipulation as a whole met the three-part and was
reasonable. The case before us is the first case requiring a decision on the issue of
ratepayer responsibility for a company's public utility excise tax obligation beyond April
30, 2001. Contrary to the arguments of the companies, our decision with respect to this
issue in the cases now before us is not influenced by our decision in the FirstEnergy
transition plan cases. Based upon the above findings, we are directing the com pan ies to
implement the public utilities excise tax credit rider in their respective transition plans to be
effective Apri130, 2001.
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VI. FILED MOTIONS

A. Motions to Reject Transition Plans as Inadequate

On January 14 and 18, 2000, OCC and CCE each filed motions to reject the
transition plans of AEP. Both argued that the plans should be rejected, pursuant to Section
4928.31(A), Revised Code, because the plans contain a number of substantive deficiencies
that needed to be corrected and/or require plan refiling. Section 4928.31(A), Revised
Code, grants the Commission authority to reject a plan or to require refiling in whole or
in part of any substantially inadequate transition plan. Rule 4901:1-20-14, O.A.C., states
that the Commission shall conduct an adequacy review of transition plan filings within 30
days and notify the utility of any inadequacies or if refiling is deemed necessary. If no
ruling is issued in that 30-day period, the transition plan application is deemed minimally
adequate. In these proceedings, the Commission did not require AEP to refile or notify it
of inadequacies in the first 30-day period. Thus, by virtue of the rule, the transition plan
applications were deemed minimally adequate. We, therefore, find that the motions to
reject the transition plans were, in effect, already ruled upon (and denied).

B. OCTA Motion to Intervene and Subsequent Conditional Withdrawal

As noted earlier, the OCTA filed a motion to intervene in these proceedings on the
ground that AEP proposed pole attachment tariffs that were improper. However, OCTA
filed two days later a notice of conditional withdrawal of its intervention request, stating
that, if the Commission accepts AEP's subsequent request to withdraw its originally
proposed pole attachment tariffs, OCTA will withdraw its motion to intervene in these
proceedings. OCTA stated grounds for intervention in these proceedings. Inasmuch as
we accept AEP's withdrawal of its originally proposed pole attachment tariffs (by virtue of
our acceptance of the proposed stipulations and AEP's withdrawal of new pole attachment
provisions), we condude that the condition precedent to OCTA's withdrawal from these
proceedings has taken place and, therefore, we grant OCTA's withdrawal from these
proceedings.

C. Motion for Protective Order

On December 30, 1999, as supplemented on January 18, 2000, AEP filed a motion
for a protective order with respect to 70 pages of its transition plan filing. AEP filed the
information under seal with our docketing division. AEP argues that the information is
highly proprietary, competitively sensitive, and confidential. Additionally, the companies
state that the information is a trade secret, as defined in Section 1333.61(D), Revised Code.
They request a protective order, pursuant to Rule 4901-1-24(D), O.A.C., for the following:

(1) Three pages of the direct testimony of Edward Kahn (AEP Ex. 12,
Attach. EPK-2). Those pages reveal: historic and forecasted operation
and maintenance expenses by generating unit and a forecast of heat
rates by generating unit.

(2) Projected emission allowance balances for the years ending 1999 and
2000 (AEP Ex. 2, Part F).
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(3) Two attachments to the direct testimony of Oliver Sever (AEP Ex. 23,
Attach. OJS-1 and OJS-2). Those pages address historic and forecasted
fixed and variable operating and maintenance expenses by generating
unit and projected fuel costs by generating unit.

(4) Study regarding customer switching (AEP Ex. 2, Part H).

At the hearing, the same information was placed into the record, as AEP Exhibit 4.
We find AEP's motion for a protective order to be reasonable. In accordance with Rule
4901-1-24(F), O.A.C., our docketing Division shall maintain these items under seal for a
period of 18 months from the date of this decision. Any party wishing to extend this
confidential treatment should file an appropriate motion at least 45 days in advance of the
expiration of the protective order.

D. Motion for Compliance Tariff Review Process

On June 27, 2000, CCE filed a motion for a"compliance tariff filing, service, review,
and comment procedures" in these transition plan proceedings, as well as the other
pending transition plan dockets. The motion states that, because of the broad-sweeping
changes that will be subject to the provisions of the tariffs ultimately approved in these
proceedings, it is necessary to allow interested parties adequate time to review and
comment of the proposed tariffs prior to final approval. CCE requests that the
Commission order each of the applicants in the transition plan cases to serve tariffs and
associated workpapers simultaneous with their filing with the Commission. CCE asks
that a two-week period be provided after the date of receipt of the tariffs and workpapers
in order for intervenors to review the documents and submit comments to the
Commission for its consideration prior to approval of the tariffs.

CCE's motion shall be granted, subject to modification. We believe that, instead of
receiving formal filings with respect to FirstEnergy's compliance tariffs, a more informal
process will be beneficial to all interested parties. Accordingly, the companies and other
interested parties should observe the following timelines for distributing and reviewing
AEP's proposed tariffs pursuant to this decision: (1) within 14 days following the issuance
of this decision, AEP should distribute (via electronic mail, fax, or overnight delivery) to all
intervenors a working draft of its proposed compliance tariffs, as well as associated
workpapers and UNB schedules that reflect the rates embodied in the compliance tariffs;
(2) within 14 days thereafter, interested parties should circalate (via electronic mail, fax, or
overnight delivery) comments to AEP and the staff regarding the working draft31; and (3)
wiPhin 14 days thereafter, AEP shall formally file its proposed tariffs in the form of an
application for approval of compliance tariffs.

Finally, to the extent any other motions or objections have been raised and they
were not directly addressed above, they are denied.

31 Neither the working draft nor the infomial comments are to be filed formally in the dockets of these
proceedings.
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FiNmnvrS QF FACT AND CONCLUSIONS OF LAW:

(1) On December 30, 1999, CSP and OP filed transition plan
applications, as well as applications for receipt of transition
revenues. AEP supplemented those filings on January 14 and
February 28, 2000.

(2) A technical conference was conducted on January 10, 2000, and
preliminary objections were filed on February 10, 11, 14 and
15, 2000.

(3) A procedural/settlement conference was conducted on March
3,2000. On March 28, 2000, the Staff Report of Exceptions and
Recommendations was filed. AEP made a supplemental filing
on Apri118, 2000 in accordance with the attorney examiner's
directive. A second prehearing conference was conducted on
Apri128, 2000.

(4) Intervention was granted to a number of parties. On May 8,
2000, a Stipulation and Recommendation was filed by AEP, the
Commission staff, APAC, Columbia Energy companies,
Enron, NewEnergy, WPS, Exelon, IEU-Ohio, Kroger, MAPSA,
NEMA, OCC, OCRM, OHA, OPAE, OREC, Strategic, WSOS,
ODOD, and OMA. The stipulation purports to resolve all
issues in these proceedings, except for one issue related to
AEP's proposed gross receipts/excise tax rider. Dynegy and
OEC later stated that they do not oppose the stipulation.

(5) Evidentiary hearings were conducted on May 9 and 31 and
June 7, 8, and 12, 2000. Local public hearings were held on
June 5, 2000, in East Liverpool and on June 22, 2000, in
Columbus, Ohio. AEP filed proof of the newspaper notices it
provided for the filing of the transition plan applications and
for the public hearings, in accordance with Commission
directives.

(6) On June 19, 2000, AEP and ANM fded a second settlement
agreement in these dockets.

(7) AEP's transition plans, as modified by the settlement
agreement described above, satisfy the 15 prerequisites set
forth in Section 4928.34(A), Revised Code, to the extent set
forth herein.

(8) Under the stipulations, CSP can recover $191,156,000 as
transition costs during the MDP. OP can recover $425,230,000
as transition costs during the MDP.
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(9) The stipulations provide appropriate shopping incentives to
achieve a 20 percent load switching as contemplated by
Section 4928.40(A), Revised Code.

(10) AEP's transition plans, as modified by the settlement
agreements, satisfies the requirements of SB 3, and are
approved for the reasons and to the extent set forth herein.

(11) Our.docketing division shall maintain the items filed under
seal on January 18, 2000, and AEP Exhibit 4 for a period of 18
months from the date of this decision. Any party wishing to
extend this confidential treatment should file an appropriate
motion at least 45 days in advance of the expiration of the
protective order.

ORDER:

It is, therefore,

ORDERED, That AEP's transition plans and the settlement agreements filed on
December 30, 1999.and May 8, 2000, respectively, are approved, to the extent set forth
herein, and subject to final approval of AEP's compliance tariffs. It is, further,

ORDERED, That the tariff amendments and accounting authority requested by AEP
are approved in accordance with the discussion set forth in this Opinion and Order. It is,
further,

ORDERED, That CCE's motion for a compliance tariff review process is granted in
part. AEP and other interested intervenors shall follow the timelines for informal review
and comments with respect to the companies' compliance tariffs, and AEP shall file an
application for approval of compliance tariffs in accordance with the directives set forth in
this Opinion and Order. It is, further,

ORDERED, That AEP's request for a protective order is granted. It is, further,

ORDERED, That our Docketing Division shall maintain the items filed under seal on
January 18, 2000, and AEP Exhibit 4 for a period of 18 months from the date of this
decision. Any party wishing to extend this confidential treatment should file an
appropriate motion at least 45 days in advance of the expiration of the protective order. It
is, further,

ORDERED, That OCTA's request to intervene and subsequent request to withdraw
from these proceedings are granted. It is, further,
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ORDERED, That a copy of this Opinion and Order be served upon all parties of
record.
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The Commission, coming now to consider the applicatim testimony, and other
evidence presented in this proceeding, hereby issues its opinion and order.

APPEARANCES:

Mr. Gary A. Jack, 1310 Fairmont Avenue, Fairmont, West Virginia 26555r139Z,
and Porter, Wright, Morris & Arthur, by Mr. Daniel R. Conway and Ms. Kathleen M.
Trafford, 41 South High Street, 30* Floor, Columbus, Ohio 43215, on behalf of the
Monongaheta Power Company.

Jim Petro, Attorney General of the State of Ohio, Duane W. Luckey, Senior
Deputy Attomey Generat, Public Utilities Seclion, by W. Thomas McNamee and
Mr. Thomas Lindgren, Assistant Attorneys General, 180 East Broad Street, 9th Floor,
Columbus, Ohio 43215-3793, on behalf of the Staff of the Public Utilities Commission of
Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Ms. Ann M. Hotz and
Mr. Jeffrey Small, 10 West Broad Street, Columbus, Ohio 43215-3485, on behalf of the
Residential Consumers of the State of Ohio.

McNees, Wallace & Nuricly LLC, by Sainuels C. Randazzo and Mr. Sean Urvan,
Fifth Third Center, Suite 1700, 21 East State Street, Columbus, Ohio 43215, on behalf of
the Industrial Energy Users-Ohio.

W. David C. Rinebolt, Executive Director and Counsel for Ohio Partners for
Affordable Energy, 231 West Lima Street, P.O. Box 1793, Findlay, Ohio 95839, on behalf
of Ohio Partners for Affordable Energy.

L HISTORY OF THE PROCEEDINGS

On June 22, 1999, the Ohio General Assembly passed legislation requiring the
restructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (amended Substitute Senate Bill
No. 3 of the 123m General Assembly, referred to hereafter as SB 3). On January 3, 2000,
Monongahela Power Company (Mon Power or Company) filed an application for
approval of its electric transition plan (ETP) in Case No. 00-02-EL-ETP. On October 5,
2000, the Commission approved a Stipulation and Recommendation submitted to the
Commission by Mon Power, the Commission's Staff (Staff), and various other parties to
the proceeding, which established a ETP for Mon Power.

On April 24, 2003, Mon Power filed an application under Case No. 03-1104-EL-
ATA (03-1104) seeking approval of a market-based standard service offer (MBSSO) and a
competitive bidding process (CBP) to comply with Section 4928.14, Revised Code, which
governs establishment of rates for generation service subsequent to the end of the
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market development period (MDP). Mon Power proposed to issue a Request for
Proposal (RFP) for generation service as part of its CBP.

By entry on July 24, 2003, the Commission issued a Finding and Order in 03-1104,
fuiding, among other things, that only the RFP portion of the Mon Power application
could proceed at that time. Mon Power's RFP was limited to its large conunercial,
industrial and street lighting customer classes (C&I customers).

On October 8, 2003, Mon Power filed a motion for approval and expedited
treatment of its application in 03-1104. Mon Power stated that the lowest and winning
bid was submitted by Allegheny Energy Supply Company, LLC (AE Supply). Mon
Power submitted that AE Supply is an unregulated affiliate of Mon Power and primarily
is in the business of generation of electric power for the wholesale market.

On October 22, 2003, the Commission issued a second Finding and Order in
03-1104, futding, among other things, that Mon Power's April 24, 2003 application to
modify its generation rates beginning January 1, 2004, should be denied, given that
neither condition prescribed by Section 4928.40(B)(2), Revised Code, for early
termination of the MDP, had been met.1 Accordingly, Mon Power's market
development period was to remain in place until December 31, 2005, or untII Mon Power
could demonstrate, through a subsequent application, that it has met either of the
conditions set forth in Section 4928.44(B)(2), Revised Code. On November 21, 2003, Mon
Power timely filed an application for rehearing in 03-1104 raising seven assignments of
error. Industriai Energy Users-Ohio (IEU-Ohio), on November 21, 2003, filed an
application for rehearing requesting a clarification of the Commission's October 2Z, 2003
Order in 03-1104.

I

On December 17, 2003, the Commission issued an Entry on Rehearing in 03-1104
denying Mon Power and IEU-Ohio's appiications for rehearing, and finding, among
other things, that sonte of Mon Power's arguments actually go to the constitutionality of
provisions of SB 3 that enacted electric restructuring legislation. Accordingly, if Mon
Power believed that establishment by SB 3 of a MDP under Section 4928.40, Revised
Code, and the caps placed on retail unbundled rates under Sections 4928.34 and 4928.35,
Revised Code, were uniawful or unconstitutional, those were issues beyond the
Commisaion's jurisdiction. See The East Ohio Gas Co. v. City of Cieveland,137 Ohio St. 225,
28 N.E.2d 599 (1940). Additionally, with regard to Mon Ptnves's argument that the
Commission erred in not establishing a MBSSO as Section 4928.14, Revised Code,
requires, the Commission modified its October 22, 2003 Order to reflect that the docket
should remain open so that it can review the company's application to establish a
MBSSO and CBP. Further, considering the cnrrent state of compefltion in Mon Power's
service territory, the ComtttiRQlon encouraged the company to modify its initial

The Commission is authorized by this statute to issue an order pemiitttng an earlier terndnation date if 20 pertent of
the utility's loed has switched ekctric generation supptias or if it finds that effeGtve cnmpetitiat exisfs in the
utility's territory.
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application to provide for a rate stabilization plan for the Commission`s consideration as
other electlic iltilities have done.

On Febnuary 13, 2004^ Mon Power fifed its Notice of Appeal to the Supreme Court.
of Ohio, under Case No. 04-0305, based on the Con ►mission's October 22, 2003 Order in
03-1104 and the December 17, 2003 Entry on Rehearing denying.its request for rehearing
in that case. The record of that case was transmitted to the Supreme Court of Ohio on
March 15, 2004, and oral arguments heard before the Court on October 26, 2004.
Supreme Court Case No. 04-0305 is still pending.

On Febnlary 2, 2004, Mon Power filed a Complauit for Declaratory and Injunctive
Relief and a Motion for Preliminary Injunction in the United States District Court for the
Southern Division of Ohio, Eastern Division (District Court), in Case No. C2-04-084.
Mon Power filed this action against the commissioners of the Public Utilities
Conunission of Ohio (PUCO). Mon Power raised two separate, but related,
constitutional clauns against the commissioners. In Count One, Mon Power asserted
that the PUCO has unlawfully prevented it from recovering, through retail rates
diargeabie to C&I customers, the wholesale power rates approved by the Federal Energy
Regulatory Commission (FERC), consequently violating the federal "filed-rate" doctrine.
Because the Supremacy Clause of the Constitution provides that federal law, if
constitutionally enacted, supersedes state law, Mon Power submitted that the actions of
the PUCO are unconstitutional.

In Count Two, Mon Power contended that the provisions of SB 3 are
unconstitutional in requiring a rate freeze for a five-year period. Mon Power asserted
that the rates it is perav.tted to charge are so low as to constitute a confiscatory tatdng of
private property, in violation of the Due Process Clause of the Fourteenth Amendment.
Mon Power requested a declaration that certain provisions of SB 3 are uncollatitutional
because they provide no mechanism for utilities to demonstrate a need for higher rates.
As part of the relief sought, Mon Power requested "a remand to the PUCO with
instructions directing the Commissioners to determine if the [frozen] rates chargeable
are unconstitutionally confiscatory."

On May 19, 2004, the District Court issued its Opinion and Order conceming Mon
Power's motion for preliminary injunMion, which was granted under Count Two and
denied under Count One as moot? The District Court noted that SB 3 included a rate-
freeze provision3 which, under binding precedent from the United States Supnwe Court
and the Sixth Circuit Court of Appeals, must faiF if no provision is made for
consideration by the PUCO of a claim that a frozen rate is confiscatory. Further, Mon
Power, as an Ohio public utility, is required to provide electric services to Ohio
customers within its service area during the transition period estabHshed under SB 3.
The District Court found that "the rate freeze is unconstitutional only to the extent that it

2 See Mottongnire7a Paoer Co. v. Alan R behnber, et al„ 322 F. Supp. 2d 9U2, 917; 2004 U.S. DisG LHXIS 11739 (May 19,
2004 Opinion and Order).

3 See Ohio Revised Code § 4928.40, et seq.
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fails to provide a mechanism by which the PUCO may review claims by utilities that
rates are confiscatory."4 Further, the District Court fot.md that "it is for the PUCO ... to
determine, after appropriate fact finding, whether such claims have merit" The PUCO
was directed to "oonsider all relevant provisions of the Ohio Restrttcturing Act- .
including tax reductions, transition fees and other benefits to Mon Power-to determine
whether the rates, together with these beneficial provisions of law are confiscatory."5

The i?istrict Court; however, "did not find that the fixed rates for electricity
during the transition period are con6scatory as a matter of law or that Mon Power has or
has not recovered the costs of wholesale energy in the reta9l rates" it is permitted to
charge its C&I customers. The District Court stated that "[t]hese matters are to be
determined by the PUCO." The District Court also found that the PUCO must address
whether Mon Power's Power Sales Agreement (PSA) with AE Supply, which Mon
Power claims expired by its terms on December 31, 2003, is still in full force and efiect, as
part of considering and adjudicating Mon Powees claims that the frozen rates are
confiscatory.6

By its Entry on Remand issued June 9, 2004, the Commission ordered that Mon
Power file an application for hearing on whether its frozen rates are confiscatory and
whether Mon Power's PSA with AE Supply is still in effect. Further, Mon Power was
ordered to submit, with its application, prefiled testimony and to provide any financial
information in support of its claims. On June 16, 2004, IEiJ-Ohio filed a motion to
intervene and a memorandum in support.

On June 18, 2004, Mon Power filed its application in this matter. The application
seeks authority to amend Mon Powefs f91ed Electric Service schedules to increase the
rates for approximately 70 C&I customers located in the Ohio area served by Mon
Power.7 Further, Mon Powei's application seeks approval to apply a retail surcharge to
its C&I customers that would enable it to rtxover the difference in price between the
power it purchases for those customers beginning January 1, 2004, and the frozen
unbundled generation rate for those customers established in Mon Power's electric
transition plan, Case No. 00-02-EL-ETP. On June 28, 2004, Mon Power supplemented its
application with prefiled testimony of three witnesses and supporting exhibits.

On June 30, 2U04, the Ohio Consumers' Counsel (OCC) filed a motion to intervene
and memorandum in support. An amended motion was filed on july 1, 2004.

SpeciC:cally, the ooart found ehat Sections 4928.34(Ax6) 492ff.35(A) and 4928A0, Revised Code, are
uncoastitufional to the extent the FUCO may not examine whether the frozen rates are mn6ecatory. Fnrthee, the
court emphasixed that this finding leaves the remainder of the Ohio Rest:uctuting Act intact. Ser Sehn7rer, 322
F. Supp. 2d 920, 922-23.

Id.

U. at 920.

1Tese cvstamers are defined as those cvstomers on Rate Sctiedules C(with a demand gmter than 300 blowatt), D,
K, P, and CSEi.

E^4y^iw5
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By entry on July 15, 2004, the Attorney Examiner issued a procedural schedule for
this matter, which included a prehearing conference set for August 9, 2004. The entry
also granted IECJ-Ohio's motion to intervene and ordered Mon Power to publish notice
of the evidentiary hearing set for August 31, 2004.

By entry July 28, 2004, the Commission ordered, among other things, an antended
procedural schedule that included an expedited timeframe for discovery in this
proceeding. By this entry, the Commission granted the motion of OCC to intervene for
the liuuted purpose of addressing issues that directly affect resideniial customers,
should such issues arise during this proceeding.

On July 27, 2004, Ohio Partners for Affordable Energy (OPAE) filed a motion to
intervene and a memorandum in support. OPAE also filed a motion to admit David C.
Rinebolt to practice pro hac vfce before the Com,.,ission in this proceeding. By entry
issued on September 20, 2004, the Attorney Examiner granted OPAE's motion for
ad*+„as;n*+ of David C Rinebolt pro hac vice. By the same entry, OPAE's motion to
intervene was granted for the limited purpose of addressing issues that directly affect
OPAE members or residential customers, should such issues arise during this
proceeding.

A prehearing conference was held on Monday, August 9, 2004, at the offices of the
Commission. A local public hearing was held as scheduled in Marietta on September 23,
2004, at Washington State Community College. The testimony was mainly directed to
the economic impact of an increase in rates for Mon Power's large commercial and
industrial users and for street lighting. The witnesses also requested that the
Commission consider a rate stabilization plan to help the customers absorb the impact of
any rate increases.

The hearing on the application commenced on September 29, 2004, and continued
through October 5, 2004. On October 8, 2004, Staff filed supplemental direct testimony
and Mon Power and IEU-Ohio filed rebuttal testimony. The hearing reconvened on
October 12, 2004, to hear the supplementaI and rebuttal testimony.

Post hearing briefs were filed on October 22, 2004, and reply briefs were tim.ely
filed on November 2, 2004. Letters from consumers and other interested groups,
expressing opposition to Mon Powees application, have been filed in the docket of this
case.

IL UNTfBD STATES COURTS REMAND ORDER

On May 19, 2004, the District Court issued its Opinion and Order cono:rning Mon
Power's motion for preliminary injunction, which was granted under Count Two and
denied under Count One as moot. In its May 19, 2004 Opinion and Order, the District
Court acknowledged several important jurisprudential principles that bear on the relief
sought by Mon Power. First, the "rates chargeable to consumerser of electricity are the

^^f
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primary responsibility of state government under a longstanding statutory scheme
enacted by Congress." Second, the District Court stated that utility regulation is "highly
complex and traditionaUy entrusted in ttte first instance to an administrative agency,
such as the PUCO." Third, ,•statutory enactments involving utility regulation, such as.
the Ohio Restructuring Act, contain many components. Modification or elimination of
one part of the Ohio Restnlctnring Act may adversely impact the unitary system enacted
by the Ohio Legislature."s Last and "most importantty, decisions of the PUCO are
reviewable under Ohio law by the Ohio Supreme Court." The District Court stated that
it was "most reluctant to permit a bypass" of the review by the i7hio Supreme Court.9

The District Court noted that the Ohio Restructuring Act included a rate-freeze
provisionla which, under binding precedent from the United States Supreme Court and
the Sixth Circuit Court of Appeals, must fail if no provision is made for consideration by
the PUCO of a claim that a frozen rate is confiscatory. The District Court also noted that
Mon Power, as an Ohio public utility, is required to provide electric service.s to Ohio
customers within its service area during the tranaition period establidled under SB 3.
Further, the District Court stated that Mon Power "cannot, consistent with the
Constitution, be required to provide such service and in return receive a rate that is
confiscatory, that is a rate that does not permit recovery of actual costs together with a
fair return."11

The District Court granted relief under Count Two of Mon Power's Complaint,
which Mon Power submitted as an altemative remedy. Count Two sought declaratory
and injunctive relief for alleged violations of the Due Process Clause of the Fourteenth
Amendment. As part of its claim, Mon Power requested a remand to the Colnnlission
with instnxtions directing the Commissioners to determine if the rates chargeable are
unconstitutionally cornfiscatory.12

In determining whether to grant the preliminary injunctiorl, the District Court
considered whether Mon Power has shown a strong like111md of success on the merits
of its Due Process claim regarding the rate freeze during the transition period to
competition. The District Court noted that "state-imposed regulatory price controls, as a
general matter, are presumptively constitutional so long as they are not 'arbitrary,
discriminatory, or demonstrably irrelevant to the policy the Iegislature is free to
adopt.'113 The District Court also noted that due to the mandatory obligation for public
utilities to provide service within a geographic area, 'the regulated utilities must be
permitted to charge rates that are 'just and reasonable."14 Further, "to preserve the Due

14

"Ohio Restructuring Aci" refers to SB 3.

See Sc$r+ber, 322 F. Supp. 2d 902, 905; 2004 U.S. Dist LEXIS 11739 (May 19,2004 Opinian ard Order).

See Ohio Revised Code § 4928A0, et seq.

See Schriber, 322 F. Supp 2d at 906.

Id. at 917.

See Schnber, 322 F. Supp. 2d at 918, dtmg In re Permian Basin Ares aate Casea, 390 U.S. 747, 769-70 (1968) (citaHons
omitted).

Id.

000a.4'7
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Process Clause of the Fourteertth Amendment, state-prescribed rates must allow a utility
to recover its costs with a reasonable rate of return on the value of the property being
used by the state to provide a public service."15 The District Court identified the criteria
for "just and reasonable compensation" established by the Supreme Court:

The guiding principle has been that the Constitution protects utilities
from being Iimited to a charge for their property serving the public which is
so "unjust" as to be confiscatory. Covington & Lexington Turnpike Road Co. v.
Sandford, 164 U.S. 578, 597,17 S.Ct.198, 205-206, 41 L.Ed. 560 (1896) (A rate is
too 1ow if it is so unjust as to destroy the value of [the] property for all the
purposes for which it was acquired," and in doing so "practically deprivejs]
the owner of the property without due process of law"); FPC v. Natural Gas
Pipeline Co., 315 U.S. 575, 585, 62 S.Ct. 736, 742, 86 L.ED. 1037 (1942) ('By
long standing usage in the field of rate regulation, the 'lowest reasonable
rate' is one which is not confiscatory in the constitutional sense"); FPC v.
Texaco Inc., 417 U.S. 380, 391-392, 94 S.Ct. 2315, 2392, 41 L.Ed.2d 141 (1974)
("All that is protected against, in a constitutional sense, is that the rates fixed
by the Commission be higher than a confiscatory leveP'). If the rate does not
afford sufficient compensation, the State has taken the use of the utility
property without paying just compensation and so violated the Fifth and
Fourteenth Amendments.

Duquesne Light Co. v. Barasch, 488 U.S. 299, 307-08 (1989).16

Last, the District Court noted the Court of Appeals for the Sixth Circuit; in Michigan Bell
Tel. Co. v. Engter,17 "recerttly addressed a due process claim that is virtually
indistinguishable in all material respects from Mon Power's claim here."is In Michigan
Bell, the court reviewed a public utility deregulation scheme that froze local telephone
rates during a three-year, eight-month transition period, "unless the Michigan Public
Service Commission determined that a requisite rtuutber of customers had switched
providers or that the rates then charged were demonstrabIy competitive."19 The Sixth
Circuit held in Michigan Bell that "(t]he Due Process Clause requires a mechanism
through which a regulated utility may challenge the imposition of rates which may be
confiscatory."20 Based on this ground, the Sixth Circuit determined that the section at

1s

16

17

18
19
20

Id. citing Miehigatt Bell Tel. Co. v. Engkr, 257 F.3d 587, 59H (6'" Cu.2001).

Under the Fifth Amendment of the U.S. Conatitatlon, private property may twt be "ta^ by the fedecel
government withmt just compensation. The Fifth Amendment is applicable to the atates throttgh the Due Process
clause of the Fourteenth Amendmmt.

See Michigax Bell, 257 F3d at 593 (N" Cir 2001).

See ScJtn'ber, 322 F. Supp. 2d at 919.

See MicAigen Be!!, 257 F.3d at 593-94.

Id. at 594,

000 ^v^
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issue in the Michigan statute "was constitutionally deficient because it did not'include
any provisions which adequately safeguard against imposition of cnnfi.scatory rates: "n

The District Court stated the relief afforded in its May 19, 2004 Opinion and Order.
was designed to be narrow in recogniticai of the jurisprudential principles that it
aclmowledged. The District Court found that "the rate freeze is unconstitutional only to
the extent that it fails to provide a mechanism by which the PUCO may review ciaims by
utilities that rates are confiscatory."22 Further, the District Court found that "it is for the
PUCO ... to determine, after appropriate fact finding, whether such daims have merit."
The District Court, however, "did not find that the fixed rates for electricity during the
transition period are confiscatory as a matter of law or that Mon Power has or has not
recovered the costs of wholesale energy in the retail rates° it is perntitted to charge its
large commercial and industrial customers. "These matters are to be determined by the
PUCO."23

In its case before the District Court, Mon Power contended that the previous PSA
with AE Supply expired by its terms on December 31, 2003 for C&I castomers. The
District Court also found that the PUCO must also address whether the PSA is still in
fuII force and effect, as part of considering and adjudicating Mon Power's cLaims that the
frozen rates are confiscatory.24

The District Court agreed with the Commission's argument that the rate is not
confiscatory if "other benefits of the Restructuring Act exceed the economic harm cause
by the rate freeze."25 The District Court, quoting Duquesne Light Co. v. Barasch., stated:
"' [i]t is not the theory but the impact of the rate order which counts. If the total effect of
the rate order cannot be said to be unreasonable, judicial inquiry... is at an end.'"26 The
District Court further noted that "if the combined effect of all aspects of the
Restructuring Act provides Mon Power with a rate which is not confiscatory, the rate
freeze is not tmconstitutionaL"

The District Court, in its May 19, 2004 Opinion and Order, emphasized that "its
determination that the rate freeze provisions are unconstitutional for failing to provide a
mechanism by which a utility may present a confiscation claim leaves the re.mairtder of
the Restructuring Act intact."v Further, the District Court noted that in the absence of
the rate provisions, the Commission still has authority to set rates charged by Mon
Power to its large commercial and industrial consumers through Section 4905.04,
Revised Code, which vests the Commission "with the power to regulate electric utility

21
22
23
24
25
26
27

Id.

See n2 supn; &hn7xr, 322 F. Supp. 2d at 919-20, 923.

Id. at 920-21, 923.

Id. at 920, 923.

Id. at 920-21.

td.

[d. at 920.
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companies," and Section 4909.15, Revised Code, "which directs and authorizes the
Commission to fix and determine rates."

In its determination of whether Mon Power's frozen rates are confiscatory, the
Commission is to "weigh and analyze all component parts of the Restructuring Act and
to determine the overall effect on revenues" for Mon Power following the eaactment of
electric restructuring.28 The PUCO was directed to "consider all relevant provisions of
the Ohio Restructuring Act-induding tax reductions, transition fees and other benefits
to Mon Power - to debermine whether the rates, together with these beneficial provisions
of law are confiscatory."29 Last, the District Court dineeted the Commission "to exercise
its residual authority to set rates and determine whether the rates cihargeable by Mon
Power are confiscatory."30

Mon Power subsequently filed a motion for expedited reconsideration of the
District Court's May 19, 2004 Opinion and Order. Mon Power contended, first, that the
Commission does not have the authority to determine whether the Power Supply
Agreement between Mon Power and its affiliate supplier, Allegheny Energy Supply
Company, LLC, is enforceable under Ohio contract law. Second, Mon Power contended
that its claun under the filed-rate rate doctrine is not moot and must be adjudicated by
the court.

On June 14, 2004, the District Court issued its Opinion and Order regarding Mon
Power's motion for expedited reconsideration. The Disttict Court found "that the
precise argument made by Mon Power is correct and that the language of the Opinion
erroneously directed the PUCO to exercise authority" that it "arguably does not
possess."31 The District Court stated that it was "the Court's intention that the PUCO
engage in its traditional role of considering alt relevant costs and expenditures made by
Mon Power in setting a rate which is not confiscatory (citations omitted).'"32 The District
Court noted that "the PUCO has always had the authority to disallow any unreasonable
expenditures which did not ultimately benefit electric-power customers."33 The District
Court modified its May 19, 2004 Opinion and Order to state: "the PUCO is directed to
engage in rate-nialdrtg activities as described both in this Order and the Courrs previous
Opinion and Order. Rather than determine whether the Power Supply Agreement
[PSA] is sti1l in effect, the PLICO shail instead exercise its traditional rate making
authority to determine whether reasonable costs incurred in the purchase of wholesale
power result in a rate which may be confiscatory." The District Court also retained
jurisdiction over Count One of Mon Power's Complaint, its claim under the federal filed-

28

29

Id. at 921.

Id. at 906.

30 Id. at 9DD.
31 Sge Schnlw. 322 F. Supp. 2d at 902, 923; 2004 U.S Uist. LEXIS 16895 (June 14, 2004}

32 Id. at 924.
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rate dochine, pending further decision of the PUCO.34 The District Court atso
recognized the PUCO's ability to conduct what is termed a Pike County analysis. See Pike
County Light and Power Co. - Edec. Div. v. Pennsylvania Pub. tIti1. Comm'n, 77 Pa. 268, 465
A.2d 735 (1983). The District Court stated "the PUCO has the authority to determine,
whether cheaper altematives of wholesale power were available to Mon Power. If this
Court were to simply grant the relief requested by Mon Power under Count One, it
would effectively deprive the PUCO of its Pike County discretionary authority."35

III. POS1TiONS OF THE PARTIES AND THE COMMfSSION'S DETE121VIIATATION
REGARDING WHETHER MON POWER'S C&I RATFS ARE CONFISCATORY

At the hearing in this proo_eding, Mon Power, Staff, and IEU-Ohio put forth
testimony supporting their positions regarding the issue of whether Mon Power's C&I
rates are confiscatory. Each party has taken a differeat approach in formulating its
position on whether Mon Power's rates for C&I customers are confiscatory. Set forth
below are the positions of these parties and the Commission's review and consideration
of the arguments raised by the parties regarding whether Mon Power's rates established
in its ETP proceeding and any benefits received from SB 3 are insufficient to permit Mon
Power to recover its validly incurred costs with a reasonable rate of return on the value
of the property being used to provide electric service. If the established rates and other
benefits of SB 3 do not afford sufficient compensation for Mon Power to recover its
validly incurred costs with a reasonable rate of return, then the rates are confiscatory
and the State has taken the use of utility property without paying just compensation,
which violates the Fifth and Fourteenth Amendments of the United States ConstitutiorL
See Duquesne Light Co. v. Barasch, 488 U.S. 299, 307-08 (1989) (hereafter Duquesne); Pacifrc
Gas and Etectric Co. v. Lynch, 216 F. Supp. 2d 1016 (N.D. Cal. 2002) (hereafter PG&E v.
Lynch); and Michigan Bell Tel. Co v. Ehgler, 257 F.3d 587,593 (61h Cir.2001).

As noted earlier, the District Court in Schriber remanded the issne of whether Mon
Power's frozen rates imposed under SB 3 are confiscatory. The District Court directed
the Commission to "engage in its traditional role of considerutg alt relevant costs and
expenditures by Mon Power in setting a rate which is not confiscatory." Further, the
District Court stated that "In the course of such analysis, the PUCO has always had the
authority to disallow any unreasonable expenditure which did not ultimately benefit
electric-power customers" and directed the Conunission to use its traditional rate-
making authority to consider whether the pass-through of costs incurred under the
power supply agreement is pennissible (Schriber, June 14, 2004 Order at 3) ^36

34 tdat925.

35 Id.

36 See 322 F. Supp. 2d 902, 924; 2004 U.S. Dist. LE7QS 16895.

0C3^?^O1



04-880-EL-UNC -13-

A) Mon Power's Position

Mon Power presented its confiscation claim through Company witnesses Howells
and Menhorn. Ms. Menhom testified to the magnitude of Mon Power's underrecovery.
of its wholesale power costs and the lack of any offsetting benefits to Mon Power from
SB 3(MP Exs. 2, 3). Mr. Howells testified as to the effect of these losses on Mon Power's
ability to eara any return on investment in 2004 or 2005 (MP Ex. 1). Mon Power also
provided the testimony of Company witnesses Reeping, Mader, and Blankenship, who
testified to Mon Power's efforts to obtain power to meet its default service obligations in
Ohio during the years since the start of competition ia Ohio (MP Exs. 5, 6, 7). Mon
Power argues through this testimony that the current rates being paid by C&I customers
in Ohio are constitutionally confiscatory because they do riat allow Mon Power to
recover its actual wholesale costs, and there are no offsetting benefits to Mon Power
from SB 3 or its delivery business in Ohio to compensate for these losses and allow Mon
Power to earn a constitutionally minimal rate of return.

As background. Mon Power witness Menhorn testified that the Company
transferred its generatiaat assets to its affiliate, AE Supply, at net book value as set forth
in the ETP Stipulation (IvIP Ex. 3, at CAM-1, p. 5). The transfer of these generation assets
was supported by the Commission Staff and IEU-Ohio, as signatories to the ETP
Stipulation (Id. at 15). Man Power argues that the Commission approved the transfer of
the Ohio generation assets to an affiliate, Allegheny Energy Supply, LLC (AE Supply),
and made an express finding that such transfer complied with the statutory corporate
separation requirements. Mon Power contends that its transfer of 352 megawatts (MW)
of Ohio jurisdictional generation assets to AE Supply is in conformity with the
requirement in SB 3 that there be structural separation of its generation assets from its
transmission and distribution assets pursuant to Section 4928.17(A), Revised Code.
Mr. Mader testified that because ' Mon Power transferred its Ohio jurisdictional
generation assets to AE Supply in June 2001, it no longer owns generation assets with
which it can supply power to meet its default generatioa service obligations m Ohio. -
Consequently, it must purchase power at wholesale. (IvII' Ex. 6, at 21-29.)

Mon Power also asserts that, with the approval of its ETP stipulation, it had a
reasonable belief that the MDP for its C&I customers ended on December 31, 2003. It
argues that IEU-Ohio and all other interested parties to its ETP stipulation had agreed to
the early termination of the MDP for Mon Power's C&I customers. Mon Power also
notes that the Commission subsequently approved Mon Power's compliance tariff,
which established December 31, 2003 as the end of the MDP for Mon Power's C&I
customers (MP Ex. 3, at CAM-3A, CAM-3-B). Mr. Mader testified that the PSA, which
requires AE Supply to supply generation to Mon Power's Ohio customers during the
MDPs, was only in effect for C&I customers throagh December 31, 2003, and continued
for the other customer classes through December 31, 2005, when the MDP for those
customers expires (MP Ex. 7, at 4 & MP Ex. 6, at 27,38). The price for generation under
the PSA was $24.24 per megawatt hour (MWh), which represents the weighted average
rate volume times price for residentiat, small commercial, large commercial and
industrial, and special contract customer Eramet, whose contract expired in September
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of 2004 (MP Ex. 6, at 30, 38). In conjunction with the PSA, Mon Power entered into a
Facilities Lease Agreement (FLA) with AE Supply that involved the leaseback to Mon
Power of 247 MW of generating assets that had been transferred to AE Supply as part of
the transfer of Mon Power's Ohio generation assets. Mon Power witnesses testified that
the sole purpose of the FLA is to avoid the double taxation associated with West
Virginia's Business and Occupation Tax that otherwise would be imposed, once, on
generation capacity located in West Virginia owned by AE Supply and, again, on sales to
consumers by Mon Power. Mon Power asserts that the FLA was not intended to create
any additional rights or liabilities beyond those created in the PSA. (Tr. L at 143-147; Tr.
II, at 134; Tr. III, at 121; MP Ex.10, at 9-10.)

During the period June 1, 2001 through December 31, 2003, Mon Power contends
that, through the PSA, AE Supply sold power to Mon Power to provide default service
to its C&.i customers at rates that were we[I below the market rates AE Supply could
have received through the sale of this generation to third parties. The Company asserts
that purchasing power at prio2s based on the frozen retail rates enabled Mon Power to
recover its actual costs through the frozen rates. Mon Power's position is thak since
January 1, 2004, it has not been permitted to recover its actual costs for purchasing
wholesale power to serve its C&I customers through the frozen retail rates paid by these
customers {MP Ex. 2, at CAM-6). Mon Power argues that the current frozen rates,
therefore, are presumptively unconstitutional. Mon Power witness Menhorn has
forecasted the magnitude of the underrecovery of its purchased power costs to be $16.4
million in 2004 and $28.2 million in 2005. This is based on projected purchased power
costs of $47.45 per MWh for 2004 and $47.38 per MWh for 2005 (MP Ex. I at 4 & MP Ex.
3, at CAM-6).

Company witness Howells also provided testimony regarding Mon Power's
electric operations for calendar year 2003. The Company contends that 2003 Mon Power
Oltio operations produced a net operating incoa+e of $4.8 million utilizing an average
rate base of $59.3 million, resulting in an overall rate of return of 8 percent (1viP Ex.1, at -
JRH-1). The Company's position is that it will be operating at a significant Ioss in 2004
and 2005 if the Commission does not grant some relief by way of a surcharge to cover
the higher cost of purchased power to serve C&I customers.

Mon Power also contends that SB 3 did not provide any benefits to Mon Power
that may be applied to offset the losses due to the underrecovery of its wholesale power
purchase costs. Company witnesses Menhorn testified that the cost of purchased power
under the PSA was actually slightly higher than the generation revenues received by
Mon Power in each year from 2001 through 2003. Therefore, Mon Power claims there
were no offsetting profits that Mon Power eamed during that period from the sale of
retail generation service that could be used to offset projected losses in 2004 and 2005.
Further, Ms. Menhorn stated that Mon Power realized no gain on the transfer of
generation assets at book value to offset losses resulting from its inability to recover
purchased power costs (MP Ex. 3, at 15-16). Mr. Howells also testified that the .08 cent
per kWh regulatory asset transition charge that could be imposed on shopping
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customers did not provide any benefit to the Company inasmuch as no customers have
shopped (MP Ex. 11, at 6).

Mon Power also argues that the generation it continues to own and operate is to
meet the service requirements of its West Virgmia customers. Company witness
HoweIIs testifled that, to the extent that there are opportunities to selI excess energy
from these remaining assets, the net revenues from such sales would be properly
included in future West Virginia remaking determinations for the benefit of those
customers (MP Ex. 11, at 8-9).

Lastly, Mon Power asserts that there is no source of supply that would allow Mon
Power to purchase wholesale power at rates that could be recovered through the
currently frozen retail rates. The Company argues that no unaffl7iated supplier will
supply power to Mon Power at wholesale rates at or near the currently frozen retail
rates. Mon Power refers to the results of Mon Power's 2003 and 20041ZFPs to purchase
power. Mon Power witness Blankenship testified that both RFPs produced bids that
were substantially higher than the frozen rates. The 2003 RFP produced two conforming
bids with AE Supply providing the lower bid. The Commission issued an order on
October 22, 2003 rejecting the bid.37 Mon Power's 2004 RFP conducted in March of 2004
produced bid prices even higher than the 2003 RFP (MP Ex. 7, at 6-11). Mon Power
argues that because the Commission denied Mon Power's motion for approval of the
winning bid from the October 2003 RFP process, Mon Power had no viable option other
than to purchase power on the PJM spot market to satisfy its default service. Mon Power
asserts that the rates Mon Power currently is paying for wholesale power purchased
from AE Supply are competitively determined and approved by the FERC.

Based on all the arguments set forth above, Mon Power asserts that providing
service to the C&I customers at the current frozen rates is confiscatory. The Company is
proposing to implement a Purchased Power Recovery Surcherge (PPRS) to its C&I
customers for the difference in price between the power it purchases for these atstomers
and the unbundled generation rate established through the ETP. The proposed PPRS
would include costs incurred by Mon Power to purchase capacity, energy, and ancillary
services over and above the unbundled generation rate. Since actual purchased power
costs won't be known until the following month's books are closed, Mon Power
proposes that customers be b171ed on forecasted costs and that an account be established
to track any over- or underrecovery of actual costs. Such over- or underreoovery would
be reconciled to insure dollar-for-dollar recovery and passed through to cnstomers on a
two-month calendar lag basis. The Company is also requesting a recovery factor to
recover those costs from the beginning of 2004 to when the PPRS is implemented (MP
Ex. 3, at 16-17).

37 In the Mattee of the Applicatiun of the Monangahefa Poiaer Conryary for Ayprovat of a Maeket-Baeed Standard Saroice OjJer
and Competitiae Bidding Procese, Case Na 03-1104-EIrATA, Finding and Order (Ocf. ZZ 2006) and Entry ai
Rehearing (Dec.17, 200.9).
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I

Mon Power has put forth a straight-forward argument in support of confiscation.
It states that its net operating income for 2003 amounts to $4.8 millioat constituting an
approximate 8 percent return (MP Ex. 1, at JRH-1). With all other things being constant,
Mon Power argues that the addition of $44.6 million of projected purchased power costs.
in 2004 and 2005 to serve the needs of C&I customers through the PJM spot market
would make it impossible for the Company to recover it costs of providing service and a
reasonable rate of return under the current rates. Mon Power argues that it used the
most economical option available to it to provide generation to the CdrI customers after
2003 inasmuch as the PSA had expired with regard to these customers at the end of 2003.

The Staff and IEU-Ohio do not support the Company's approach. Staff has taken
the position that the best way to determine if Mon Power's rates are canf'iscatory is to
look at Mon Power's costs and revenues for the last year prior to restructuring when it
owned and operated generating plants to serve Ohio customers. ffiU-Ohio argues that
the Company's approach fails to consider all the benefits Mon Power and other
Allegheny Energy, Inc. (AE) affiliates obtained through electric restructuring. Staff s and
IEU-Ohio's positions are set forth in more detail in subsequent sections of this order.

IEU-Ohio also disagrees with Mon Power's argument that it was not entitled to
purchase power under the PSA for C&I customers after 2003. Its position is that the
language in the PSA permits Mon Power to purchase power for "Default Service"
obligations througlt 2005.

The Commission finds two problems with Mon Power's approach. First, ft is a
rather limited focused approach inasmuch as it compares actual and projected
purchased power costs for 2004 and 2005 with the unbundled generation rates for these
customers established in the ETP. As noted by the case law cited above, this
Commission's review is to consider'the total effect of Mon Powe's rates. As stated by
the I7istrict Courk, if the combined effect of all aspects of SB 3 provides Mon Power with
a rate which is not confiscatory, the rate freeze is not unconstitutional. See Schtiber,
May 19, 2004 Opinion and Order at 29, citing to Duquesne at 310; and Federal Power
Commission v. Hope Naturai Gas Co., 320 U.S. 591(1944^ The argument has been made by
Mon Power that it was not practical under the timeframe in which the Commission
needed to act in this tnatter to perform a futl blown rate case analysis. However,
without all the traditional information that is Ctled as part of a rate case filing, it is
difficult to ascertain the total effect of the frozen rates. Staff witness Fortney showed,
through his cost-of-service study, that there may be higher r2venue returns from
residential and small commercial customers that would offset lower revenue retums
from C&I customers. See Staff Ex. 6, at Revised RBF II. Additionally, IEU-Ohio has
raised several issues regarding the benefits that Mon Power and its affiliates have
obtained from SB 3, most notably Mon Power's transfer of generation assets to AE
Supply at book value. IEU-0hio's arguments are addressed more fully below. Mon
Power approach does not recognize these offsetting factors in its analysis of cenfiscatory
rates.
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The second problem the Commission has with Mon Power's approach concems
the Company's foundaiional pnnttise for its argaa ►ent that its current rates are
confiscatory. The premise being that it had no ability to supply its C&I customers with
generation through the PSA after December 31, 2003. Mon Power witness Mader, who,
"negotiated" the PSA for Mon Power with AE Supply, testified that the intent of the
contract was that it would expire for CBrI customers on December 31, 2003, and that AE
Supply was under the same understanding (1vfP Ex. 6, at 30-38). Mon Power argues that
that intent was consistent with its ETP stipulatiory the Commission's ET? Order, and its
tariffs approved by the Commission. Mr. Mader testi£ied that the intent of the PSA was
to fu16II the terms of the ETP stipulation and that the stipulation contemplated the end
of the MDP for C&I customers on December 31, 2003. (Tr. III, at 89-90; MP Ex. 6, at 27-
30.) To support its arguments, Mon Power states that the price of power supplied by AE
Supply from 2001 through 2005 increased in 2004 which reflects that Cdrl castomers are
no longer served at capped rates under the ETP stipulation after 2003. (Iv1P Ex. 6, at 30-
36.)

The Commission understands Mon Power's position that it believes the PSA
expired at the end of 2003 for its C&I customers. However, there is a major difference
between Mon Power's position and the position of the other parties to this proceeding
and the Commission as to whether the MDP for C&I customers ended on Deoember 31,
2003. We befieve that the answer to whether the MDP for C&I customers ended on
December 31, 2003 has a major impact on whether the PSA should have ended for these
customer at the end of 2003. The issue of the end of the MDP is currently before the
Supreme Court of Ohio in Case No. 040305, with arguments conducted on October 26,
2004, The Commission's determination that the MDP has not ended for these customers
has been fully discussed in our October 22, 2003 Finding and Order in 03-1104 and
argued before the Ohio Supreme Court.

The Conunission recognizes that; pursuant to the District Court's ruling in
Schrt'ber, we are without authority to make a determination, as between Mon Power and
AE Supply, that the PSA is still in effect for C&I customers A Mon Power and AE
Supply have agreed that the contract has expired for Mon Powets Ohio C&I customers.
However, the District Court recognized the Commission's ability to detennined if Mon
Power's actions in the cancellation of the contract and in the use of spot-market
purchased power costs to supply power to CdrI customers is reasonable and prudent.
Such a review has been permitted by this District Court as well as various Federal
District Courts citing the so-cailed "Pike County exception" to the federal filed-rate
doctrine. The exception was described by the Federal Court in PG&E v. Lynch as follows:

Finally, the court must consider defendants' daim to the right to
conduct a review of the prudence of PG&E's wholesale purchases, under the
so-called "Pike County exception," which receives it name from a
Pennsylvania state court decision: Pzke County Light & Power Co. a.
Pennsylvania Pub. tItil. Comrn'n, 77 Pa. Coinmw. 268,465 A2d 735 (Pa. Commw.

38 Sea Sehribn, 322 F. Supp. 2d at 902. 924.
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Ct. 1983). Under the Pike County exception, state commissions are not
prevented frosn conducting a review of a utility's purchasii ►g options and
may disallow wholesale costs, when setting or adjusting retail rates, that
were imprudently incurred. "The Supreme Court has never squarely
decided the question of whether imprudence is an escape hatch from [a]
Commission s otherwise existing obligation to respect FERC's authority to
determine the just and reasonable rate. But the Court has twice said that it
would assume arguendo that such escape hatch existed; the Third Circuit has
so held; and FERC has concurred, citing prior cases of its own." Patch V,167
F.3d at 35, citing MP&L, 487 U.S. at 373-74; Nantahata, 476 U.S. at 972; ICeniucky
W. Va. Gas Co. v Pennsylvania Pub. Utif. Comm'n, 837 F.2d 600, 609 (3d Cir.
1988); Patisades Generating Co, 48 F.E.R.C. P61, 144 at 61, 574 and n. 10 (1989).
The First Circuit must also be added to this list.

(216 F. Supp. 2d 1016,1050.)

The Commission has reviewed the provisions of the PSA. The agrnement
acknowledges that Mon Power maintains "Default Service" obligations in its Ohio
franchised service territory and desires to purchase electric energy and capacity through
this agreement with AE Supply (MP Ex. 6, at 1C, Original Sheet No. 1). "Default
Service° according to the PSA "means AP's [Mon Power's] obligation to provide
generation service to all retail customers within its Ohio Jurisdiction, according to
statutory and regulatory requirements as well as the ETP settlement less any amoimts of
such obligation as AP may have satisBed through a selection of an alternative power
supptier pursuant to that settlement" (Id. at Original Sheet No. 2). The agreement
provides that AE Supply will provide Mon Power firm power, through any means
available including purchases, in amounts equal to the "Contract Quantity" as specified
in the agreement. Under the provision addressing "Contract Quantity," the agreement
states that AE Supply will be responsible to meet all Default Service Schedules provided
by Mon Power that meet the notification guidelines of the Mon Power Control area •
operator and AE Supply (Id. at Original Sheet No. 5). The PSA also states that the
"Transition Period" shall be from January 1, 2001 ttu ough December 31, 2005, and that
the term of PSA shall commence June 1, 2001, and shall remain in effect through the
Trarmtion Period, except for service to special contract customer Eramet Marietta, Inc.
(Id. at Original Sheet Nos. 5, 8,13).

Reviewing Mon Power purchasing options under the circumstances of this case
and the PSA, we find that Mon Power has acted imprudently by purchasing generation
through the PJM spot market to serve C&I customers. From a review of the PSA
provisions cited above, it is dear to the Commission that Mon Power could have
received power from AE Supply for C&I customers under the terms of contract. The
determining language in the agreement centers around the definition of Default Service
and AE Supply's obligation to meet all Default Service Schedules provided by Mon
Power. As stated above, Default Service is the generation service provided to all retail
customers within Mon Power's Ohio Jurisdiction, according to statutory and regulatorv
requirements as weR as the ETP settl ement In our October 22, 2003 Finding and Order
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in 03-1104, we clearly stated that Mon Power could not end its MDP for CBrJ customers
at the end of 2003 because the statutory requirements of Section 4928.40(B)(2), Revised
Code, had not been satisfied.39 With no early termination of the MDP, Mon Power
retained its statutory obligation under SB 3 to supply generation to C&I customers under.
fixed rates. Further, Default Service is not only defined by the approved ETP settlement
but is also defined by statutory requirements. The Default Service obligation in the PSA
is defined in ternvs of statutory requirements "as well as" the ETP settlement. The use of
the language "as well as" recognizes two distinct obligations under which Mon Power is
required to serve its Ohio customers and under which it is entitled to purchase power
from AE Supply under the PSA. We also believe these findings are consistent with the
basic intent of the contract which was to ensure that Mon Power had adequate power to
fulfill its obligations under SB 3 and the ETP with, for the most part, power priced at the
level of the Shopping Credits established by this Commission (1vIP Ex. 6, at 16, 26, & iC,
Original Sheet No. 11). To quote from Mr. Mader's testimony:

We had been given a fixed price obfigation on which we had to deliver. And
my primary conoen was just making sure we had sufficient power to meet
the obligation that allowed us to continue to provide the service at capped
rates.

(Mon Power Ex. 6, at 23.)

While parties could debate whether Mon Power was enti.tled to receive power from AE
Supply under the ETP settlement provisions, it is dear that Mon Power was entitled to
do so under its ongoing statutory obligation to provide power to C&I customers.
Consequently, Mon Power could have, and should have, enforced its rights under the
PSA to receive power for C&I customers under the definition of Default Service through
the end of 2005. It chose not to. Assuming arguendo that the terms of the PSA did not
provide power for C&I customers after 2003, the Commission would seriously question
whether Mon Power acted prudently when it entered into the agneement. Given Mon
Power's omcern about providing service under capped rates quoted above, it would
have been imprudent for Mon Power to enter into an agreement that did not provide
power to meet its obligations to Cdrl customers at capped rates under all circumstances.

We are not persuaded by Mon Power's arguments that it relied on its belief that
the ETP provided for the end af the MDP in 2003 for Cdrl customers. First of all, the
Commission's order approving an ETP for Mon Power cannot be construed to approve
actions beyond the authority granted by SB 3. As has been cited to the Commission so
often, the Commission is a creature of statute and has only those powers given to it by
the legislature. Secondly, it is hard to believe that Mon Power, based upon its
understanding of SB 3, did not appntciate the risk that its MDP might not end for Cdri
customers at the end of 20iXi. Section 4928.40(B)(2), Revised Code, was cited in the
Cominission's ETP Order as well as Ms. Menhorn's testimony. (Tr. I, at 207-208; MP Ex.
3, at 5-6.) Staff witness Hess also testified on this subject. When asked on cross-

39 See n.1 supm.
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examination if anyone on Staff communicated to Mon Power during the June 2000 to
2001 period that there was even a possibiIity that the MDP for C&I customers would not
end at the end of 2003, Mr. Hess stated:

Yes, I think everybody understood that to some extent, based upon the
criteria in the statute, it was a risky - there was risk associated with ending
the market development period, and I did have those conversations with the
coa►pany.

('Tr. V, at 136-137 )

We are also not persuaded by Mon Power's argument that AE Supply's weighted
average price for power specified in the PSA substantiates its claim that the contract was
not meant to cover C&I customers after 2003. Mon Power argues that the contract
specifies the weighted average price for power in years 2001, 2002, and 2003 to be
$24.24/MWh. However, Mon Power asserts that, with the end of service to C&I
customers under the PSA, the weighted price changes for the remaining customers to
$23.95/MWh for the first 3 Quarters of 2004, and increases to $32.93/MWh thereafter (MI'
Ex. 6, at 1C, Original Sheet Nos.12, 13). Mon Power argues that the change in weighted
average prices supports its argument that the contract contemplated the expiration of
service for C&I customers at the end of 2003. The Commission finds that the prices
specified in the PSA do not alter the fact that other contract provisions entitle Mon
Power to receive power for C&i customers after 2003 as discussed above.

Further, Mon Power's choice to end the PSA with AE Supply for C&i customers
was, not only imprudent, it shows a lack of arm's length negotiation with AE Supply.
Mr. Mader negotiated the PSA for Mon Power, with Dave Benson negotiating on behalf
of AE Supply (1viP Ex. 6, at 22-23). I4owever, Allegheny Power (the trade name for Mon
Power) and AE Supply do not have any employees. The work performed for Allegheny
Power and AE Supply is performed by employees of the Allegheny Energy Service
Corporation (AESC), another affiliate under the umbrella of AE, the parent company of
Mon Power and AE Supply. (Tr. I, at 135; MP Ex. 6, at 11; and Tr. III, at 110.) In addition,
the record shows that there is considerable commingling of the corporate officers of Mon
Power and the various other affiliates of AE. (IEU Exs. 14, 15). Further, as set forth in
our discussion of AE's business model and the transfer of generation assets to AE
Supply below, it is hard to believe that, in practice, AE and its af6liated companies
operate in a manner other than what is in the best interest of AE's operations as a whole.
Had Mon Power had its and its customer's best interest in mind, it would have enforced
the provisions of the PSA that allowed Mon Power to cover power supplies for default
service through 2005.

Using the cost of power purchased through the PSA, there is no evidence to
support a finding that Mon Power rates are confiscatory. To the eontrary, the
Company's own testimony shows that, for the year 2003, when the PSA was in effect for
all customer classes, Mon Power earned an overall rate of return of 8 percent based on a
net operating income of $4.8 million (MP Ex.1, at 3 & JRH-1). The Commission further
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finds our determination that Mon Power's frozen rates are not confiscatory, under the
Pike County exception, also addresses the issue raised by Mon Power concerning the
federal filed-rate doctrine.

B) Staff s Position

In the Staffs view, the most reasonabTe way to approach the question of whether
Monongahela's property might have been confiscated as a result of the SB 3 rate freeze is
to consider what rates the Company might have sought had the rate freeze not existed
(Staff Ex. 5, at 8). Staff argues that this approach is essentially a rate case analysis
emulating the results of a rate increase case that, but for the SB 3 rate freeze, might have
been available to Mon Power in 2003. It is Staff's belief that a review of Mon Power's
rates under traditional ratemaking standards will assure Mon Power that its property is
not confiscated, despite electric restruchiring. According to Staff, if the utility's rates are
too low to offer a reasonable opportunity to achieve a reasonable retura on investntent,
the analysis would identify the amount by which the rates would need to be adjusted to
address the problem.

The Staff used the year 2000 annual report that Monongahela filed with the
Commission to obtaitt revenue and expense information. Staff noted that annual reports
for 2001 and 2002 were available but could not be used because those annual reports did
not include any generation-related amounts which Mon Power transferred to AE Supply
on June 1, 2001. Staff contends that the year 2000 data, althoagh older, included
generating plant costs which are pivotal to providing a fair opportunity for return to
Mon Power. Staff witness Hess stated that the income statements in the 2000 annual
report are for the 12 months ended December 31, 2000, and the balance sheets are based
on a valuation at December 31, 2000 (Staff Ex. 5, at 9).

Mon Power's data for the year 2000 refiect costs and investment for Mon Power as
a whole, including those costs and investment necessary to support the Company's
operations, both gas and electric, in West Virginia, Staff argues that it was necessary to
utilize a variety of allocation factors to separate the Ohio-related costs and investment
from the various other activities included in the Mon Power aggregate. Staff witness
Hess testified that the 2000 balance sheet and inoome statement data were allocated to
the ohio jurisdiction based on demand, energy, number of customers, labor, and direct
assigriment. The allocation factors for demand, energy, and number of customers were
based on 2003 statistics. The labor a.nd direct assignments were based on 2000 statistics.
(Id.) The Staff s preference was to use current information when possible, and would
have preferred to use 2003 generation cost and investment data in its analysis, had such
data been available.

After making certain corrections to his prefiled testimony reIating to opportunity
sales revenues and pass-through revenues, Mr. Hess calculated Mon Power's Ohio
jurisrliction total operating revenues to be $75,572,764 and total operating expenses to be
$65,564,906 for the 12 months ending 2000 (Staff Ex. 6, at Second Revised JEH 1). This
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resulted in a net operating income of $10,007,858 (Id.). W. Hess also calculated Mon
Power's Ohio jurisdictional rate base to be $87,432,676 as of December 31, 2000 (Id.).

After arriving at revenue and expense data and a rate base, Mr. Hess applied Staff
witness Cahaan's rate of return recommendation. Staff wiiaess Cahaan calculated a rate
of return, Iooking at all debt whether short or long term or even preferred stock, as a
block. He used a risk premium approach to evaluate the cost of capital for AE as well as
for Mon Power separately. For Mon Power, Mr. Cahaan calculated a weighted average
cost of equity of 12.5 percent and a 6.81 percent cost of debt resulting in an overall cost
of capital of 8.9 percent. For AE, Mr. Cahaan calculated a weighted average cost of
equity of 15 percent and an 8.75 percent cost of debt, resulting in an overall cost of
capital of 10.24 percent. Mr. Cahaan recommended the use of a 9S percent rate of return
to determine if Mon Power's rates were confiscatory, finding that the overaII costs of
capital for Mon Power and its parent fonned a range within which a reasonable return
could be found (Staff Ex. 3, at 5, 6). Applying the net operating income to the rate base,
Mr. Hess arrived at a rate of return eamed by Mon Power's Ohio jurisdiction of 11.45
percent. Staff believes that Mon Power earned $1,701,754 above Staffs recommended
rate of return of 9.5 percent (Staff Ex. 6, at Second Revised JEH 1).

Staff also presented the testimony of Staff witness For(ney who performed a
simplified cost-of-service study to determine a revenue requirement by customer ciass.
Based upon the revised data used by Staff witness Hess, Mr. Fortney calculated that
residential and smaIl commercial customers provide approximately $9.6 million more
than their revenue requirement, while the larger commercial and industrial customers
under Rate Schedule P and customer under special contract were coniributing $8.5
million less than their revenue requirement (Staff Ex. 6, at Supplemental Revised RBF II).
Mr. Fortney did note, however, that the service data provided by the Company was for
the 12-month period ending December 2003 and, therefore, it did not create a perfect
match with the revenue requirement calculation performed by Staff witness Hess who
used the 2000 iruome statement and the December 31, 2000, balance statement (Staff Ex.
4, at 3). The end result of the Staffs review is that the overall rates of Monongahela are
not conf;scatory.

In addition to the Staffs analysis above, Staff reviewed Mon Power's calculated
under-recovered purchased power expenses for 2004 and 2005 for C&I customers. Staff
witness Tufts performed a purchased power comparison for costs incurred by Mon
Power for January through May 2004 with those presented by Ms. Menhorn (Staff Ex.
2B). Mr. Tuft's purchased power cost calculations vary only by $1,653 from Ms.
Menhom's approximate figure of $8.1 million. (Tr. V, at 9, 82.) Mr. Tuft also had no
significant disagreement with Ms. Menhorn's forecasted purchased power costs for the
remainder of 2004 and 2005. (Tr. V, at 10-11.)

As discussed earlier, Staff's approach to determine if Mon Powex's cnrrent rates
are confiscatory involved a rate case analysis emulating the results of a rate increase case
that, but for the SB 3 rate freeze, might have been avaflable to Mon Power in 2003. This
approach was supported by IEU-Ohio and OPAE. Under its approach, Staff determined
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that Mon Power's overall rates were not confiscatory. Staff believes that the current
rates give AE a return of its expenses and a reasonable return on the investment it has in
the Ohio operation of its subsidiary, Mon Power, including those generation assets
formerly owned by Mon Power which have been transferred to AE Supply (Staff Ex. 6, at
2).

There are several problems with Staffs approach as argued by Mon Power. One
problem, as Staff itself concedes, is the mixing of the year 2000 balance sheet and income
statement data with 2003 allocation factors. Mon Power argues that Staff's analysis
applies 2003 allocation factors for rate base, revenues, and expenses to 2000 test-year
data. The Company contends that a correct application of the test-year concept requires
a matching of all inputs. Staff argues that it used the most up-to-date information
available when possible. Staff recognized that using 2003 generation production costs
would have been preferable, but states that Mon Power did not possess this information.
Staff also conceded that changes in the data from 2000 to 2003 would affect the results of
its analysis. (Tr. VI, at 13-15.)

A bigger problem with Staffs approach is that it does not reflect the way Mon
Power is structured today. Staff performs a simplified rate case analysis, as if Mon
Power still owns generation assets designated to serve its Ohio load, as opposed to the
reality of the situation that Mon Power purchases power for its Ohio customers through
the PSA and now on the spot market. The Company transferred, in 2001, its generation
assets allocated to its Ohio load as part of its approved ETP to comply with the structural
separation requirements of Section 4928.17(A), Revised Code (See ETP Order at 6). The
Commission does not believe it is reasonable to determine whether current rates are
confiscatory based on an assumption or supposition that Mon Power owns generation to
serve its Ohio customers. Staff also assumes that the cost of producing power in 2004-
2005 from these generation assets as well as all other costs of service would be same in
2004-2005 as they were in 2000.

The Commission also notes that there was much discussion at the hearing
involving Staffs accounting of Mon Power's Sales for Resale and Off-System
Opportunity Sales for 2000. IEU-Ohio, in cross-examinaiion of Staff Witness Hess,
pointed out what it believed to be accounting errors in Staffs analysis regarding the
allocation of costs and revenues from off-system sales, which Staff corrected in its
supplemental testimony (Staff E)L 6). However, Mon Power takes issue with Staffs
aHocation of a share of the benefits from off-system sales that Mon Power makes from its
West Virginia jurisdictional generating assets, which the Company argues should go to
West Virginia customers. The Commission finds that the arguments relating to off-
system sales emphasize one of the shortwmings of the Staff's approach in using 2000
data. As argued by Mon Power, these sales have little relevance to Mon Power's Ohio
operations after it transferred its Ohio generation assets in 2001 to AE Supply. After
2001, Mon Power's Ohio operations owned no generation (with the exception of a small
amount from Ohio Valley Electric Corporation (OVEC), from which to make off-system
sales.



04-880-EL-UNC -24-

We recognize that Staff was attempting to make a good faith effort to ascertain the
cost to provide service to Mon Power's Ohio customers and to determine whether those
costs can be recovered under the current rate structure. However, the Commission finds
StafPs approach does not appropriately reflect the current state of operations for Mon
Power. With respect to its Ohio jurisdiction operations, Mon Power does not have own
generation assets but receives power through purchased power agreements.
Additionally, expense and revenue requirements from 2000 may not accurately reflect
economic operating conditions today. Consequently, we cannot afford much weight to
StafPs analysis in our determination of whether current rates are confiscatory.

C) IEj1Ohio's Position

IEU-Ohio presented its case tbrough witnesses Robert C Smith and J. Bertram
Solomon. Mr. Smith testified as to whether Mon Power has properly presented its
financial operating results for its Ohio operations for the test year ending December 31,
2003. Mr. Smith also testified as to whether the 2003 finam ancial nesalts, as presented or as
corrected, serve as a proper gauge to measure against the 2004 and 2005 increases in
purchased power costs daimed by Mon Power (IEU-Ohio Exs. 29, 29A). Mr. Solomon
testified as to whether Mon Powe{s current rates are confiscatory (IEU-Ohio Exs. 30,
30A).

IEU-Ohio contends that Mon Power failed to satisfy its burden of proof since it
did not offer clear and convincing evidence that the rates established by SB 3 are
confiscatory. IEU-Ohio further contends that Mon Power's confiscation analysis is
flawed for several reasons that will be discussed in more detail below. I.ast, IEU-Ohio
submits that Mon Power's confiscation claim. cannot be sustained in view of the
traditional cost-of-service analysis submitted by the Commission's Staff as
supplemented by IEU-Ohio's expert ivitnesses.

1. Data provided to the Commission

IEU-Ohio submits that Mon Power failed to provide the Commission with the
information required to evaluate the rates established by SB 3 based on a traditional
regulation approach, as specified by Judge Sargus in Schrtber. IEU-Ohio contends that
Mon Power elected "to take a short cut" in the data that it chose to provide to: the
Commission and that short cut caused Mon Power to, among other things, not include in
its revenue data "the allowance that Mon Power received for transition costs" in the ETP.
(Tr. L at 204-205.) After a review of the evidence presented in this case, we fmd that
Mon Power did not provide the Commission with the traditional cost-of-service data
that is necessary to perform a complete rate case analysis. Rather, the Company focused
on the cost of power from the spot market to determme whether its rates are
confiscatory.
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2 Mon Power's Risk analysis

IEI]-Ohio argues that Mon Powei's claim that it did not appreciate the risk that
the MDP for its large commercial and industrial customers might not end on
December 31, 2003, is contrary to Mon Powefs description of its understanding of the
law in 2000. (Tr. I. at 207-208.) This claim also is in direct conflict with the testimony of
Mr. Hess offered during Mon Power's cross-examination of Mr. Hess, in which he stated
that he had conversations with the company that, based upon the criteria in the statute,
there would be xisks associated with trying to end the MDP early. (Tr. V, at 136-138.)
IEU-Ohio contends that if the Commission's decision, to not let the MDP end early, is
viewed as a change in law or regulation, this possibffity was addressed in the PSA. (Tr.
FII, at 90-94; IEU Ex. 4, at Original Sheet No. 23, Article 18.6.) After a review of the
evidence presented, including the terms of PSA, we find that Mon Power was aware that
the MDP for its large C&I customers might not end on December 31, 2003.

3. A!Wb= E=U Inc.'s Business Model

IEU-Ohio contends that it is not possible to appreciate the full significance of Mon
Power's confiscation claim without an understanding of AE's business plan,
organizational structure, and its objective to become a national energy player that
brought AE, Mon Power's parent, to the br;nk of bankruptcy. IEU-Ohio submits that
AE's investments in unregulated businesses were enabled by the regional generation
strength provided by the transfer of generation assets from its regulated businesses such
as Mon Power's utility operations in Ohio. (Tr. III, at 27-33; IEU Ex. 25D, at 5.)

IEU-Ohio submits that AE reorganized in anticipation of electric deregulation into
three principal business segments: regulated utility operations, unregulated generation
operations, and other unregulated operations. IEU-Ohio asserts that Mon Power is one
of three regulated electric public utility companies in the regulated utility operations
segment. (Tr. I, at 50.) Mon Power also does business as Allegheny Power (Id. at 46), but
has no employees. (Id. at 135; IEU Request for Admissions 101.) The unregulated
generation operations segment consists primarily of AE Supply and includes Allegheny
Generating Company (AGC). IECT-0hio contends that AE Supply also has no
employees, which Mon Power witness Mader confirmed (Tr. III, at 110), and since 1999,
AE Supply and their affiliates have had common officers (IEU Exs.14,15).

IEU-Ohio asserts that AE Supply was established as an unregulated energy
company to develop, own, operate and control electric generating capacity and, through
its energy and marketing trading division, to supply and trade energy and energy-
related commodities in domestic retail and wholesale markets, including sales to AE's
regulated business units, such as Mon Power. IEU-Ohio further asserts that AE Supply
was given the responsibility to operate the generating assets owned by Mon Power. (Tr.
II, at 163-164.)
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IEU-Ohio contends that the transfer of the "low cost," "legacy" generating assets
from the operating companies like Mon Power was part of AE's plan to grow the
business of AE Supply and the earnings of AE. (Tr. III, at 44; IEU Ex. 25E, at 8.) IEU-
Ohio further contends that AE Supply made representations to the investing public in
March 2001, prior to the transfer of Mon Power's generating assets to AE Supply, and in
November 2001 that the POLR contracts4o provided AE Supply with financial stability
and stable and predictable cash flows. (IEU Ex. 25E, at 11, 13; IEU Ex. 25F, at 9.)

IEU-Ohio submits that AE Supply's representations to the investing public in
April 2002 indicated that its average POi.R revenue from West Penn, Potomac Edison,
and Mon Power was $29.5/MWh, its average generation cost was $16.8/MWh, and its
average margin was $12.7/MWh, and its total POLR margin was $411.5 million (IEU Ex.
25G, at 12). IEU-Ohio contends that this information indirates that neither AE Supply
nor AE were behaving in 2001 and 2002 as though the default supply contracts between
Mon Power and AE Supply could, or would, be viewed as obstacles to the successful
implementation of AE's business plan to become a national energy player. IEU-Ohio
submits that AE and AE Supply's behavior indicated, rather, that the default supply
contracts between AE Supply and each of its affiliate operating utAities, including Mon
Power, were valuable and provided a financially stable foundation from. which AE's
business plan was launched.

IEU-Ohio asserts that AE dearly understood that the POLR arrangements
between AE Supply and its aftiliated operating companies presented business and
financial risks. IEU-Ohio contends that AE demonstrated that understanding as it
described the business and financial risks in the AE 200210-K at 22:

In connection with regulations goveming the transition to market
competition, West Penn, Mofnongahela with respect to its Ohio customers,
and Potomac Edison (together, the P[OjLR Companies) are required to
provide electricity at capped rates to retail cnstomers who do not choose an
alternate electricity generaticr ► supplier and to those who return to utility
service from alternate suppliers. The P[O]LR Companies' capped rates may
be below current market rates through the transition periods. We have
structured our operations so that AE Supply owns the generating assets that
were previously owned by the P[O]I.R companies. The capped rates reflect
the historical costs of operating and maintaining AE Supply's generating
assets. The P[O]I..R Companies satisfy their P[O]LR obligations by sourcing
power from AE Supply under long-term power sales agreements. Those
agreements provide for the supply of a significant portion of the P[O]LR
Companies' energy needs at the mandated capped rates with a specified
remaining portion priced on the basis of market prices. The amoimt of

40 °POLB" or "pmvider af last resort" mntracts are the power sales agreements(PSAe) between AE Supply end AH's
electric distribution utilities, such as Mon Power. These mntrads provide default service to elechie custontes who
do not shop Eor another electric generatlon suppl'ner, or for electric cauvtomers who reurn to the electic distnbukion
utility for generation supply.

0[^(? ^ :5
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supply priced at market rates increases of over each contract term. Power to
be supplied by AE Supply under these agreements amounts to the majority
of AE Supply's normal operating capacity....

These power supply agreements pnesent risks for both AE Supply and
the Distribution Companies [POLR Companies]. At times, AE Supply may
not be able to eam as much as it otherwise could by selling power otherwise
priced at capped rates into competitive wholesale markets. Conversely, the
P[O]LR Companies may at times pay market prices for a portion of their
supply that exceed the amount they can charge retai] customers for the
power. Also, the demand for power required to meet the P[O]LR contract
obligations could exceed AE Supply's available generation capacity, which
may require AE Supply to buy power at prices that are higher than the sale
price in the P[O]LR contracts. Although AE Supply believes it currently
owns or controls sufficient capacity to meet aggregate P[O]LR contract
demand, there may intermittently occur periods of peak demand that exceed
AE Supply's available capacity. These periods of peak demand often occur
when the market price for power is very high. A shortage of available
capacity could be further exacerbated by sales of AE Supply's generating
assets used to hedge those contractual obligations.

Should AE Supply's cost of generation exceed the amounts to which it
is entitled under the P[O]LR contracts, for example, due to fuel price
increases and increased environmental compliance costs, AE Supply would
have to absorb the difference, absent regulatory relief. Similarly, if AE
Supply is required to purchase power to meet the P[O]LR obligations, it may
not receive its marginal costs from the Distribution Companies. Even if AE
Supply can charge the Distribution Companies prices reflecting higher
market prices, those companies might not be able to pass the costs on to their
retail customers while state retail rate freezes remain in effect.

(IEU-Ohio's Request for Adm.inistrative Notice, No. 16: Allegheny Energy, Inc.'s Annual
Report Pursuant to Section 13 or 15(d) of The Securities Exchange Act of 1934, For the
Fiscal Year Ended December 31, 2002 [AE 200210-K]), notice granted October 12, 2004
(Tr. Vl, at 120-121).

IEU-Ohio argues that the AE 2003 10-K, at 93, documents the ongoing positive
financial contributions (both in absolute and relative terms) that the. POLR [default
supply] contracts have made to AE Supply and its parent/shareholder, AE. IEU-Ohio
contends that the AE 200310-K, at 93, also shows that AE's fmancial problems stem from
the non-POLR business and energy trading operaiions of AE Supply. (Tr. V, at 46-50, 53-
55; fEU-Ohio's Request for Administrative Notice, No. 19: Altegheny Energy, Inc.'s
Annual Report Pursuant to Section 13 or 15(d) of The Securities Exchange Act of 1934,
for the Fiscal Year Ended December 31, 2003 [AE 200310-K], notice granted October 12,
2004 (Tr. at VI,120-121).
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The information provided in IEU-Ohio's arguments conceming AE's business
model supports the determination reached by the Comm;cc;on above that negotiations
between Mon Power and AE Supply regarding the end of the PSA were not at arm's
length.

4. Tnrtsfer of Mon Power Generation to AE SuWlv

Mon Power, which serves customers both in Ohio and West Virginia, obtained
authorization from this Commission to transfer its generating assets to AE Supply as
part of Mon Power's ETP prooeeding.41 IEU-Ohio asserts that the representations Mon
Power made to secure transfer authority from this Commission did not include any
pians by Mon Power to transfer only a portion of its generating assets or to divest
generation. IEU-Ohio argues that, in the ETP proceeding, Mon Power's witness, Regis
Binder, made it clear that AE would keep its generating assets (IEU Ex. 13, at 5). IEU-
Ohio, further, submits that Mon Power did not obtain any transfer authority from the
West Virginia Commission. (Tr. III, at 118.) The West Virginia Commission held that
Mon Power "may not sell, transfer, or otllerwise dispose of its generating assets prior to
the start date of the Plan42 without the consent of the Commission pursuant to § 24-2-12
of the Code."43 IEU-0hio contends that the transfer proposed by Mon Power, as part of
its Ohio ETP plan, did not involve a partial transfer of generating assets. IEU-0hio
asserts that Ohio's consideration of the proposed generation asset transfer was in the
context of corporate separation requirements that did not, and do not, contemplate
partial corporate separation. IEU-0hio submits the information filed by AE, AE Supply
and Mon Power with the Securities Exchange Commission (SEC) indicated that the
transfer would also involve assumption of responsibility for debt by the transferee "to
comply with the Commission's [SEC's] debt to equity requirements and a commitment
made by Mon Power... not to engage in any transacfion if the result would be made in
non-compliance with the Cornr*>;ss+on's [SEC's] debt to equity requirements."44 IEU-
Ohio argues that the generating asset transfer that Mon Power claims to have made
pursuant to the Commission's authorization is different than the transfer Mon Power
proposed in its ETP Plan to meet Ohio's corporate separation requirements. IEU-Ohio
contends that, Mon Power seems to invite the Colnmission to ignore the debt
assumption commitment aspect of the transfer, as descn'bed to the SEC, based on
°complications" that left the debt assumption incomplete (Mon Power Ex. 11, at 6), as
well as the equity value conferred on AE Supply (IEU Ex. 30, at 35-36). IEiJ-Ohio
submits that the Commission, in this context, must not skip over the question of whether
the generating asset transfer that Mon Power says it implemented is the type of
transaction approved by this Commission and the SEC.

41
42

43

44

See Case No. 0602-ECrETP.

West Virginia's electric restructuring plan West Virginia Plan for Custoiner Chadce of Electnc Power Suppliera,
Open Accm to Elecltidty Transport Systems and Daegulatioe of Power Supply PSan.

See In Re Petition for Coneent arul Approaud for Monongahelo Porxr Cwmpary end The Potmnae Ediaon Conpany to Trarufar
Their West Vfrginfe Generation Assets to an A^f'iliate, AIlegheny Energy Supply 71.C, at Book Yalve, Case No. 00-0801-E-P'C
(june 23, 2000, at 3).

SeeIEUEx.43,at12of22

^^^ ^ ^7
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IEU-Ohio raises questions, as discussed above, conceming the transfer of Mon
Power's generation assets. Mon Power asserts that this Commissim in its ETP Order at
page 6, observed "the subject portion of the Ohio generation assets wiIl be transferred to
an unregulated affiliate or other party at book value on or after January 1, 2001." Mon
Power further asserts, that nothing in the ETP indicates that the structural separaiion,
through the transfer of generation assets, was contingent upon the transfer of the West
Virginia portion of its generation assets. Mon Power submits that the June 1, 2001,
transfer of the Ohio portion of its generation assets fulGlls both the ETP and statutory
requirements. Mon Power aLso contends that IEU-0hio has misrepresented Mon
Power's U-1 filing with the SEC. Mon Power asserts that in Amendment No. 3 to its
Form U-1 Application-Declaration that Mon Power, AE Supply, AE, and AESC filed
with the SEC on April 1, 2001, the companies specifically requested the SEC to authorize
the transfer of the Ohio (and FERC) jurisdictional portions of Mon Powees generation
assets, but reserve jurisdiction over the proposed transfer of the West Virginia share of
Mon Power's assets (IEU Ex. 43, at 14 of 22). Mon Power further asserts that the SEC
specifically approved the transfer of the Ohio (and FERC) generation assets, in its April
25, 2001 Order in Allegheny Energy, Inc., et al., Release Nos.. 3527384, 70-9747, 2001 SEC
LEXIS 810. The Commission notes that the ETP did not address the transfer of debt
associated with the assets that were to be transferred under the ETP. After a review of
the evidence presented, we find that the Ohio jurisdictional allocation of Mon Power's
generation assets has been transferred to meet the statutory structural separaiion
requirements and the ETP. However, had Mon Power transferred the associated debt,
this would have been better for Mon Power's financial position. Further, the transfer of
the assets without the associated debt reinforces the integrated nature of AE and its
affiliated subsidiaries.

5. Power Sales Agrrgement and the Facitities Lease Asrreement

IEU-Ohio contends that the PSA did not end on December 31,.2003 for Mon
Power's large commercial and industrial customers, based on the terms of the PSA. IEU-
Ohio asserts that Mon Power's suggestion that a termination of the PSA left it with no
alternative but to use the purchased power market or the PJM spot market is false. This
argument has been addressed by the Commission above.

In addition to this argument; IEU-0hio argues that AE Supply owns or controls
sufficient generation assets to supply power to meet Mon Power's default generation
service obligations at cost-based rates; apart from the PSA, without resorting to AE
Supply FERC Rate Schedule No. 1 for purchases at PJM spot market prices. First, IEU-
Ohio contends that the FLA is a separate part of AB Supply FERC Rate Schedule 10. (Tr.
II, at 31-33; IEU Exs. 4, 5.) IEU-Ohio asserts that the FLA provides Mon Power with the
"exclusive right" to operate or arrange for the operation of a fixed amount of 245 MW
(generator nameplate; 247 MW operating capacity rating) of generation capacity such
that the leased capacity plus Mon Power's owned capacity is sufficient to meet its West
Virginia and "Ohio loads." (IEU Ex. 4: AE Supply Company, LLC, Electric Rate
Schedule, FERC No. 10, at Original Sheet Nos. 26-45.) IEU-Ohio further asserts that
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Section 1.4 of the FLA defines Ohio Loads as the Standard Offer Service provided by
Mon Power in Ohio. IEU-0hio submits that Mon Power admitted that its default
generation supply obligation in Ohio. is known as the Standard Service Offer (IEU
Request for Admission 62). IEU-Ohio contends that, as of December 2001, the total load
of Mon Power's Ohio retail customers was less than the FLA's capacity of 245 MW: 46.1
MW (residential), 36.7 MW (small to medium commercial and iindustrial),149 MW (large
industrial and commercial), for a 231.8 MW total. IBU-Ohio further contends that, under
the terms of the FLA, AE Supply is only entitled to any real-time energy in excess of the
Ohio loads (IEU Ex. 4, at Section 3.4).

IEU-Ohio submits that AE described the relationship between the FLA and the
PSA in the transmittal letter that AE submitted to FERC with AE Supply FERC Rate
Schedule 10:

The Facilities Lease Agreement ("Lease") is a lease by which
Monongahela leases certain facilities from AE Supply. During the period the
lease is in effect, the Power Sales Agreement will operate to provide any
additional requirements of Monongahela Power's customers in excess of
those available from the leased fac.ilities.

I

IEU Ex. 4. transmittal letter at 3.

IEU-Ohio asserts that the above transmittal letter identifies a sequential supply
relationship between the FLA and the PSA, which indicates that the FLA is the primary
source and the PSA is a supplemental supply option (Id.).

Mon Power asserts that the FLA is not a separate and independent source
through which it can provide povver to large commercial and industrial customers
without incurring market-based costs. Rather, the FLA and PSA work in concert under
AE Supply FERC Rate Schedule 10. (Tr. I, at 93-94.) Mon Power argued that, but for the
double tax problem in West Virginia, the FLA would not exist. (Tr. I, at 142-147,161-167;
Tr. II, at 124.) Mon Power states that even though the facilities are leased to Mon
Power, the facilities are stiIl owned and operated by AE Supply (rr. II, at 164). More
importantly, Mon Power argues that the parties to the PSA intended, and interpret the
FLA to provide power for Ohio default service only to the extent that "Ohio Load"
customers have a right to receive power under the PSA (Tr. I, at 144145; MP Ex. 11, at 9-
10).

In regard to the FLA, we are not persuaded by IEU-Ohio's argument that the FLA
is a separate source of cost-based generation for Mon Power's large commercial and
industrial customers. We agree with Mon Power that the PSA and FLA work in concert.
The evidence is clear that the sole purpose of the FLA is to avoid double taxation, and
was entered into with the approval of the State of West Virginia. The intent of such a
transaction was not to provide Mon Power with generating assets to use for purposes
other than as a source of generation in concert with the PSA. Mr. Howells testif'ied that
the final pricing of power for Ohio customers is determined by the PSA, even though the

000' i^
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power was obtained from the facilities under FLA. Mr. HoweDs also believed that the
termination provisions of the FLA are consistent with PSA. (Tr. I, at 145). Further, the
leased facilities are still owned and operated by AE Supply and the FL.A was submitted
to FERC as part of the AE Supply Rate Schedule 10. We agree with Mon Power that this
testimony supports Mon Power's position that the FLA was used to provide power to
Ohio customers served through the PSA and not as an independent source of generation.
If the PSA did not indude power for the C&r3 customers after December 31, 2003, neither
would the FLA. Consequently, we carutot agree with IEU-Ohio that, even if the PSA
was cancelled for CBcI customers, Mon Power could still use the power from the FLA to
serve those customers.

6. Monwml's Gneration Supl ly Options

First, IEU-Ohio contends that Mon Power holds a 3.5 percent interest in the OVEC
that it has not elected to transfer to AE Supply45 (IEU Requests for Admission 47, 48).46
IEU-0hio submits that, in 2003, Mon Power used approxdmately 79,212 MWh of supply
from OVEC to meet the electriaty requirements of its Ohio customers and this supply
was priced at $26.36/kWh (Tr. II at 53, 57-58; IEU Ex. 17, at 1, IEU Ex. 19.) IEU-Ohio
further submits that Mon Power has the discretion to, and has used, the OVEC supply
prior to using any generation supply available under AE Supply FERC Rate Schedule
No. 1. (Tr. II, at 32; Tr. III, at 151-154.) IEU-Ohio argues that Mon Power is entitled to
approximately 78 MWs of OVEC power, and that this power should be used to provide
default service to Ohio's large commercial and industrial customers.

Mon Power, first, asserts that its total company entitlement from OVEC's excess
capacity is approximately 78 MW and that the Ohio portion, approximately 14.9 percent,
averages only 9 MW per hour. (Tr. II, at 53-55, 60.) Mon Power further asKrts that the
price of the OVEC generation is below current market rates and is, therefore, being used
to serve Mon Power's Ohio customers that are still under capped rates. (Tr. U, at 59-62.)

We find there is some merit to IEU-Ohio's argument that it would be more
prudent to use the 9 MW to serve the large C&I customers to offset the amount of energy
purchased on the spot market. If Mon Power was concerned about providing power at
least cost, it would have used the Ohio OVEC power it owns to supply Cd,;I customers
rather than customers under capped rates, inasmuch as it can obtain power under the
PSA for the capped rate customers. Accordingly, we find Mon Powex's actions with
regard to the allocation of OVEC power to capped-rate customers to be iunprudent.

43 IEU-Ohio notes tHat the AE 2001 16-K, at 3, states that Man Power's entit)ement to capacity in OVEC "will not be
tranafeaed nn4ss tax dianges and implementation aathorization celated to the deregalated power maiket in Wevt
Virginia have been enacbed or the West Virginia Public Service Commission otherwise takes regulatory action, and
the Secvrities and Exr2i.inge Commission approves the transfer."

46 See Notice of filing of Mon power Companyrs Admissions, Part 1 of 2, filed September 27, 20K in this dodcet.
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Second, IEU-Ohio contends that Mon Power continues to own substantial
amounts of generating capacity, i.e., approximately 2,200 W. (Tr. II, at 27.) IEU-Ohio
asserts that Mon Power's total company peak demand, including West Virginia and
Ohio loads, was 2,080 MW in 2002 and 2,049 MW in 2003 (IEU Request for Admission
9)R IEU-Ohio. further asserts that the AE 2003 10-K filed with the SEC, at 29-30, show
that Mon Power owned generation of 2,117 MW, with 161 MW of PURPA generation
project capatsty available to Mon Power, for total of 2,278 MW of generatioa capacity
(IEU Ex. 30, at 28).48 IEU-Ohio submits that this capacity could be used to provide
default service to Ohio's large CBrI customers.

We are not persuaded by IEU-Ohio's argtunents. Based on the evidence
presented in this case, we find that Mon Power's remainirtg generation assets are
allocated to its West Virginia jurisdiction to serve its West Virginia cvstomers; therefore,
we cannot require that West Virginia generation assets be used to serve Mon Power
Ohio's large CkI customers. Benefits derived from these assets beiong to West V'nginia
customers.

IEU-Ohio next submits that Mon Power is required, in West Virginia, to purchase
161 MW of generation from PURPA-qualified facilities 49 The PURPA purchase
requirements result in excess generation from the generatinng fac[lities owned by Mon
Power in West Virginia. IEU-Ohio contends that this excess capacity could be used to
serve Ohio's large C&I customers. Mon Power, first, asserts that it is obligated to use its
remaining generation to meet the service requirements of its West Virginia customers
(MP Ex. 11, at 8). Mon Power, next, asserts that the PURPA purchases are made at a
higher cost than under its generation costs for its West Virginia customers, and higher
than the capped rates for Ohio's large C&I customers. (Tr: VI, at 88-90; 2000 FERC Form
1, at 326-327.2; MP Ex. 1, at CAM-6, line 2) Mon Power argues that any excess
generation, therefore, should be sold through off-system sales, and those revenues used
to offset the prices paid by its West Virginia customers; anytiling else would confiscate
West Virginia assets (MP Ex. 11, at 8-9).

The Commfssion notes that IEU-Ohio has not proposed that the large C&I
customers pay for power at the PURPA purchase rate. After a review of the evidence,
the Commission finds that it is unlikely, in a rate case proceed'mg, that Mon Power's
Ohio customers would pay for high PURPA generation capacity from West Virginia;
therefore, we could not reasonably expect that any excess West Virginia generation
capacity be used to serve Mon Power Ohio's large CBrI customers, or that any revenue
received from the West Virginia off-system sales be allocated to Ohio.

47 Id.

48 See IEU-Ohio's Request for Admintstrative Notice, No. 19: AReghary Enagy, Inc's Annual Report Pursuant to
Section 13 or 15(d) of'lhe Secnrities Exd=ge Act of 1934, for the Fiscal Year Ended Detember 31, 2003 [AE 2U03
10FK] at 36,322

^ J;
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Last, IEU-Ohio argues that AE Supply and AE have been willing and able to use
the integrated resources of AE's subsidiaries to address the generation supply and price
needs of Mon Power and its operating company affiliates. IEU-Ohio asserts that Mon
Power can obtain below-market wholesale supplies from AE Supply because AE Supply
has offered such arrangements to other affiliates in other states and to Mon Power for
their West Virginia customers. (IEU Ex. 13, at 8-10; Tr. III, at 175, 183; IEU Ex. 1, at 5-6.)
Mon Power submits that there is no legal authority that could allow this Commission to
import to Ohio the agreements or proposals made in other jurisdictions. Mon Power
asserts that the other settlements are irrelevant to the issnes before this Commission.

After a review of the evidence presented, we are not persuaded by IEU-Ohio's
argument. It is clear from the evidence presented that the settlements in Pennsylvania
and West Virginia dealt with specific issues, under the relevant law in each state, at the
time that the settlement agreements were negotiated.

i 7, PriorPeriod Earn,nes--

IEU-Ohio subnuts that Mon Power realized excessive eamings for the period 2000
through 2003 from its Ohio MDP rates. IEU-Ohio contends that the case law regarding
the test for confiscation permits the Commission to look beyond a static test year. . IEU-
Ohio further submits that, as the U.S. District Court has already held, "(IJf the combined
effect of all aspects of the restructuring act provides Mon Power with a rate which is not
confiscatory, the rate freeze is not unconstitutionaL"50 IEU-Ohio further contends that
when the rates that have been in place for some time are chaIlenged as confiscatory, then
the results of the entire period those rates have been in effect should be con.sidered. IEU-
Ohio asserts that Mon Power made no attempt to consider its earnings during the earlier
years of the MDP (IEU Ex. 30, at 36). IEU-Ohio further asserts that the only earnings
"analysis" provided by Mon Power is the Summary Income Statement for 2003 attached
to the June 28, 2004 direct testimony of Mon Power witness John R. Howells at Exhibit
JRH-1 (IEU Ex. 30, at 36-37). IEU-Ohio argues that, based on IEU witness Smith's
testimony, Mon Power's overall rate of return in its Ohio jurisdiction, as reported, was
15.18 percent in 2002, 34.11 percent in 2001, and 63.09 percent in 2000 (IEU Ex. 29, at 23).
Finally, IEU-Ohio argues that the Commission should comsider Mon Powe{s profits for
the years 2000 through 2003, under the capped MDP rates, in deterlnir ►ing whether there
is confiscation.

The Ohio Supreme Court, in City of Marietta v. Public Utilities Commission of Ohio,
et a1., 148 Ohio St. 173 (1947), states that "the law does not require the company to give
up for the benefit of future subscribers any part of its accumulations from past
operations. Profits of the past cannot be used to sustain confiscatory rates for the future"
(citations omitted). Accordingly, IEU-Ohio's argument is not well-taken.

50 Ste Schribcr, 322 F. 9upp. 2d at 921.

^^2
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IEU-Ohio asserts that Mon Power's confiscation daim also ignorns benefits
derived by Mon Power and its affiliates as a nesalt of Ohio's restructuring legislation
(including AE's aclmowledgment that the generation assets transferred from Mon Power
to AE Supply had a market value in excess of the book value) and the excess earnings
obtained by Mon Power in the period 2000 through 2003.

IEU-Ohio argues that Mon Power and the Allegheny Energy system as a whole
have received benefits as a result of SB 3. IEU-Ohio asserts that the transfer of the Ohio
portion of Mon Power's generation assets at book vahie, and without the corresponding
transfer of the associated debt, provided a benefit to AE Supply. Furflua', AE Supply
was able to enter the market and make sales in Ohio to ultimate customers. (Tr. I, at 186.)
IEU-Ohio conterids that the ability of AE Supply to enter the market, and subsequently
sell its "baok of business," was a direct result of Ohids electric restructuring, and a
benefit that Mon Power failed to recogniz.e in its confiscation analysis. (Tr. I, at 185.)
Last, IEU-Ohio asserts that implicit in the current rates is a transition cost that Mon
Power has collected to its benefit.

Mon Power asserts that it has received no benefits that offset its losses (IvIP Ex. 3,
at 14-16). Further, Mon Power asserts that the oa+*++*+atian of benefits should be limited
to Mon Power only. Last, Mon Power submits that IEU-Ohio never quantified the
alleged value of these benefits to Mon Power or AE Supply and, further, none of the
alleged benefits would have provided revenues actually available to sustain Mon
Power's operations in Ohio. Consequently, Mon Power argues that IEU-Ohio cannot
present any benefits that offset Mon Power's losses cognizable by the Due Process
Clause. PG&E a. Lynch, 216 F. Supp. 2d 1016,1049.

As we found above, the corporate struchue described in this proceeding is not
one of arm's length transactions, under which Mon Power makes its own decisions.
Rather, the evidence presented indicates that the revenues and expenses are allocated
within the AE system, by AE, the parent. It is, therefore, not possible to look oniy at
Mon Power 3n reviewing whether it received any benefits under SB 3. Accordingly, we
find that, although not easily quantifiable, the Allegheny Energy system has benefited
from the transfer of Mon Power's Ohio jurisdictional generation assets at book value and
from the transfer of the same generation assets without the corresponding transfer of the
associated debt and possibly from AE Supply's ability to sell its "book of business." We
do not find, however, that Mon Power has received any benefit, at the present time, from
the regulatory transitions costs that were approved in its ETP. There is only a benefit to
the eztent that customers shop for a new generation supplier. In this case, there has been
little or no shopping.

Mq,153
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D) Conclusions

Based upon our discussion above, we find that Mon Power's application to
amend its tariffs to increase certain rates for C&cI customers and to establish a PPRS
should be denied. We find that Mon Power was entitled to receive power for C&I
customers until the end of the MDP from AB Supply under the terms of the PSA.
Consequently, Mon Power's failure to enforce it rights under the PSA was imprudent
and resulted in the purchase of much higher priced spot market power purdlases.
Using the cost of power that could have been purchased through the PSA, there is no
evidence to support a fmding that Mon Power's rates are confiscatory. This decision
concludes this matter, but the Commission will begin consideration of Case No. 04-1047-
EL-ATA, Applicalion for Approval of a Standard Sernice OfJ'er and Competftive Buldmg Process
for Monongahela Power Company, filed June 30, 2004, to establiah two standard service
offerings, in accordance with our ni1es and Section 4928.14, Revised Code, which wi11
provide benefits to Mat Power and its customers through the promotion of competition.

W. FINDINGS OF FACT AND CONCLUSIONS OF LAW

(1) On June 18, 2004, Mon Power filed its application in this matter. Mon
Power's application seeks authority to amend Mon Power's filed Electric
Service schedules to increase the rates for approximately 70 CdrI customers
located in the Ohio area served by Mon Power.

(2) Mon Power's application also seeks approval to apply a retail surcharge to
its C&I customers that would enable it to recover the difference in price
between the power it purchases for those customers beginning January 1,
2004, and the frozen'unbundled generation rate for those customers
established in Mon Power's electric transition plan, Case No. 00-02-EL-
ETP.

(3) The Commission's determination is based upon whether Mon Power's
rates established in its ETP proceeding and any benefits received from SB 3
are insufficient to permit Mon Power to recover its validly incurred costs
with a reasonable rate of retum on the value of the property being used to
provide electric service. If the established rates and other benefits of SB 3
do not afford sufficient compensation to recover its validly incurred costs
with a reasonable rate of return, it can be said that the rates are
confiscatory and the State has taken the use of utility property without
paying just compensation, which violates the Fifth and Fourteenth
Amendments of the United States Constitution.

O^^ ^^_1
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(4) Reviewing Mon Power's purchasing options under the circumstances of
this case and the PSA, the Commission finds that Mon Power has acted
imprudently by purchasing generation through the P)M spot market to
serve its Ohio C&I customers. From a review of the PSA provisions, it is
clear to the Commission that Mon Power could have received power from
AE Supply for its Ohio C&I castomers under the terms of contract. With no
early termination.of the MDP, Mon Power retained its statutory obligation
under SB 3 to supply generation to C&I customers under fixed rates.

(5) Mon Power could have, and should have, enforced its rights under the
PSA to receive power for its Ohio C&i custoaters under the definition of
Default Service through the end of 2005.

(6) If Mon Power had purchased power for its Ohio C&I customers through
the PSA, there is no evidence to support a finding that Mon Power rates are
confiscatory. For the year 2003, when the PSA was in effect for all
customer classes, Mon Power earned an overall rate of 8 percent based on a
net operating income of $42 million.

(7) The Commission finds our determination that Mon Power's frozen rates
are not confiscatory, under the Pike County exception, also addresses the
issue raised by Mon Power conceming the federal filed-rate doctrine.

(8) Mon Power did not provide the Commission with the traditional cost-of-
service data that is necessary _ to perform a complete rate case analysis.
Rather, Mon Power focused on the cost of power from the spot market to
determine whether its rates are confiscatrny.

(9) Staff's approach to deterinine whether Mon Power's costs for its Ohio
customers can be recovered under the current rate sfiructure does not _
aPproPriately reflect the current state of operations for Mon Power.

(10) Negotiations between Mon Power and AE Supply regarding the end of the
PSA were not arm's length negotiatsons, otherwise Mon Power would have
enforced the terms of the PSA to provide default service to its large C&I
customers in Ohio through December 31, 2005.

(11) The Ohio jurisdictional allocation of Mon Power's generation assets has
been transferred to meet the statutory structural separation requirements
and th.e ETP.

(12) The FLA is not a separate source of cost-based generation for Mon Power's
large commercial and industrial customers in Ohio.

0 0 01.. ;S
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(13) The Commission should not consider Mon Power's profits for the years
2000 through 2003, under the capped MDP rates, in deberaLining whether
there is confiscation.

(14) Although not easily quantifiable, the AUegheny Energy system has
benefited from the transfer of Mon Powei's Ohio jurisdictional generation
assets at book value and from the transfer of the same generation assets
wittiout the corresponding transfer of the associated debt, and possibly
from AE Supply's ability to sell its "book of business."

(15) Mon Power's application to amend its tariffs to increase certain rates for its
Ohio C&cI customers and to establish a PPRS should be denied.

It is, therefore,

ORDERED, That Mon Powefs application to amend its tar;ffs to increase certain
rates and to establish a Purchased Power Recovery Surcharge is denied. It is, further,

ORDERED, That Mon Power continue to serve its large commercial and industriel
customers and street lighting customers in its Ohio service territory under the rates
established in its Electric Transition Plan for the duration of the Market Development
Period. It is, further,

ORDERED, That a copy of this Opinion and Order be served upon Mon Power,
all parties of record in this proceedi^ and the District Court.

JICS/RRG:ct
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AGC

AE

AESC

AE Supply

CPB

District Court

C&I customers

ETP

FERC

FLA

IEU-0hio

kWh

MBSSO

MDP

MW

MWh

Mon Power

OCC

OPAE

-38-

Abbreviations & Acronym

Allegheny Generating Company (unregulated subsidiary of Mon
Power and AE Supply)

Allegheny Energy, Inc. (Mon Power's parent holding company)

Allegheny Energy Service Corporation (AESC employees are assigned
to work for the Mon Power, AE Supply, and AE's other subsidiaries)

AAegheny Energy Supply Company, LLC

Competitive bidding process under Section 492814, Revised Code

The United States District Court for the Southern Division of Ohio,
Eastern Division

Large commercial, industrial, and street lighting customers

Electric transition plan

Federal Energy Regulatory Commission

Facilities Lease Agreement

Industrial Energy Users of Ohio

Kilowatt-hour

Market-based standard service offer

Market development period

Megawatt - one niillion watts

Megawatt hour - One thousand kilo-watt hours or one million watt-
hours

The Monongahela Power Company

Ohio Consumers' Counsel

Ohio Partners for Affordable Energy
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OVEC Ohio Valley Electric Corporation

PJlVI PJM Intercoxmnection, LLC, a regional transmission organization

POLR Provider of last resort

PPRS Purchased power recovery surcharge

PSA Power sales agreement

PUCO Public Utilities Counnission of Ohio

PURPA Public Utility Regulatory Polfcies Act of 1978

RFP Request for proposal

SEC U.S. Securities and Exchange Commission

Staff The Commission's Staff

-39-

SB 3 Amended Substitute Senate Bill 3 of the 123M General Assembly that
enacted the Ohio electric restructuring legislation, or the "Ohio
Restructuring Act.••



BEFORE

THE PUBLIC UTILITlES COMMLSSION OF OHIO

Jn the Matter of the Application of Ohio )
Edison Company on Behalf of Pennsylvania )
Power Company for Eligible Facility ) Case No. 05-678-EL-L3NC
Determinations Under the Public Utility )
Holding Company Act. )

ENTRY

The Commission fmds:

(1) By Commission Order dated December 21, 2000, in Case No. 00-
2320-EL-UNC, this Commission made a determination that
allowing the fossil geruerating plants, as listed in attachmernt A to
the application filed by Ohio Edison Company, the Cleveland
Electric Illuminating Company, and the Toledo Edison Company
(collectively, "Ohio Operating Companies"), to be eligible facilities
under the Public Utilfties Holding Company Act of 1935 (PUHCA)
will benefit consumers, was in the public interest, and did not
violate state law (PUHCA Section 32 [C]).

(2) At the time the Commission made its determination in Case No.

(3)

00-2320-EL-UNC, FirstEnergy Corp. ("Farst Energy"), parent
company of the Ohio Operating Companies, was not a registered
holding company subject to PUHCA. Therefore, no determination
from this Commission was required for the portion of the fossil
generating assets owned by Pennsylvania Power Company ("Penn
Power"), a wholly owned subsidiary of Ohio Edison Company
(applicant). The Penn Power fossil generating assets are listed on
attachment A to the application in Case No. 45-678-EL-UNC, and
referred to collectively as the FP fossil assets.

On May 23, 2005, applicant, on behalf of Penn Power, filed this
application (Case No. 65-678-EL-UNC) in furtherance of the
completion of the transition plan of Ohio Operating Companies as
approved by this Commission on July 19, 2000, in Case No. 99-
1212-EL-ETP (the "transition plan").

The transition plan approved by this Commission induded a plan
to transfer control of Ohio Operating Companies' fossil ptants to
the competitive services unit of FirstEnergy to be effective no later
than January 1, 2001. In order to effectuate that provision of the
transition plan, FirstEnergy Generation Corp. ("Genco"), an Ohio
corporation and a wholly owned subsidiary of FirstEnergy
Solutions Corp. ("FES"), was established. A FirstEnergy
subsidiary, FES provides energy-related products and services,
and through Genco, currently operates FirstEnergy's non-nuclear
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generation businesses. Genco, as lessee under the master facility
lease ("master lease"), dated as of January 1, 2001, with utility
subsidiaries as lessors, leases the fossil generation assets to be
transferred, and operates and maintains those fossil assets.

(4) As an exempt wholesale generator ("EWG"), Genco is exempt
from all provisions of PUHCA. Under Section 32 of PUHCA, an
EWG must, in general, be exclusively engaged in the business of
owning or operating "eligible facilities".

(5) Genco intends to exercise a purchase option under the master
lease to acquire the fossil and hydro-etectric generation assets to be
transferred by the utility subsidiaries. Such a transfer of the
ownership interest to Genco is contemplated by and in accordance
with the Amended Substitute Senate Bill ("5B3").

(6) Applicant states that Penn Power will be transferring its
ownership interest in the PP fossil assets to Genco. Because
FitstEnergy is now a registered holding company, applicant, on
behalf of Penn Power, requests the Commission to expand the
scope of its findings in Case No. 00-2320-EL-UNC to include the
PP fossil assets; maldng a separate determination that the transfer
of the PP fossil assets to Genco will benefit consumers, is in the
public interest, and does not violate state law.

(7) Applicant states that Penn Power is a Pennsylvania electric public
utility engaged in the production, generation, purchase,
transmission, distribution, and sale of electric energy and related
utility services to more than 157,000 residential, commercial, and
industrial customers located within six counties and 114
municlpalities of the Commonwealth of Pennsylvania. It is subject
to the jurisdiction of the Pennsylvan'sa Public Utility Commission,
and is a wholly owned subsidiary of applicant.

(8) Applicant further states that the proposed transfer of PP fossil
assets to Genco will not adversely affect either the availability or
reliability of electric supply to the customers of applicant or Penn
Power or any other electricity customer.

(9) This transact'son to separate the fossil plants from the operating
companies is being implemented in accordance with the transition
plan, as approved by this Commission. Further, Section
4928.17(E), Revised Code, provides that "an electric utility may
divest itself of any generating asset at any time without
Commission approval." In addition, the corporate separation
requirement included in the transition plan in accordance with SB3
was one element of the overall policy of the legislation to provide

4900^^ ^.^>:zJ
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competitive electric services for the benefit of customers and the
economy of the state. Therefore, the Commission is satisfied that a
determination allowing the PP fossil assets to be eligible facilities
under the PUHCA will benefit consumers, is in public interest, and
does not violate Ohio Law.

It is, therefore,

ORDERED, 11Tat the application for a determination that allowing the PP fossil '
assets, as listed in attachment A to the application, to be eligible facilities under the i
PUHCA will benefit consumers, is in the public interest, and does not violate state law,
and effectuates the transfer of the PP fossil assets to Genco, is approved. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLI3^f;*ITLE.S CqNqqSgON OF OHIO
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
The Dayton Power and Light Company
for the Creation of a Rate Stabilization
Surcharge Rider and Distribution Rate
Increase.

Case No. 05-276-EL-AIR

OPINION AND ORDER

The Conunission, considering the above-entitled application, hereby issues its
opinion and order in this matter.

APPEARANCES:

Faruki, Ireland & Cox, P.L.L., by Charles J. Faruki and Jeffeey S. Sharkey, 500
Courthonse Plaza, S.W.,10 Ludlow Street, Daytort, Ohio 45402, on behalf of Dayton Power
and Light Company.

Jim Petro, Attorney General of the State of Ohio, by Duane W. Luckey, Senior
Deputy Attorney General, by Werner L. Margard, III, Steven A. Reilly and Steven L.
Beeler, Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on
behalf of the staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Jeffrey L. Small and
Ann M. Hotz, Assistant Consumers' Counsel, Office of Consumers Counsel, 10 West
Broad Street, Columbus, Ohio 43215, on behalf of the residential consumers of Dayton
Power and Light Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister and
Daniel J. Neilsen, 21 East State Street, Columbus, Ohio 43215, on behalf of Industrial
Energy Users-Ohio.

Inc.
Craig I. Smith, 2824 Coventry Road, Cleveland, Ohio 44120, on behalf of Cargill,

David C. Rinebolt, 231 W. Lima Street, Findlay, Ohio 45839, on behalf of Ohio
Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease, by M. Howard Petricoff, 52 East Gay Street,
Columbus, Ohio 43215, on behalf of Honda of America Mfg., Inc.

This ia to certify that the image6 appearinff ate an
accurat.e ac.ii -n-pleta reproduction of a ca8e file
docmena delio^red in the regular course of business.

3'ec6nician___^/ Date Proceasecl. 4
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OPINION:

1. HISTORY OF THE PROCEEDING

The Dayton Power & Light Company (DP&L) is a public utility as defined in
Section 4905.02, Revised Code, and, as such, is subject to the jurisdiction of this
Commission.

On September 3, 2003, in Case No. 02-2279-EL-ATA et al., the Commission
approved a stipulation (the RSP Stipulation) which extended DP&L's market development
period to December 31, 2005 and provided for a rate stabilization period from January 1,
2006 through December 31, 2008. In addition, among other terms, the RSP Stipulation :
provided that all customers would be assessed a rate stabilization surcharge (the RSS
Rider) of up to 11 percent of the tariffed generation charges as of January 1, 2004. The RSS
rider would permit DP&L to recover costs associated with fuel price increases or actions
taken in compliance with environmental and tax laws, regulations or court or
administrative orders, and costs associated with physical security and cyber security
relating to the generation of electricity from plants owned by DP&L and its affiliates,
which costs are imposed by final rule, regulation or administrative or court order. The
RSP Stipulation provided that adjustments to the RSS Rider be made by application by
DP&L to the Commission under Section 4909.18, Revised Code. In the Matter of the
Continuation of the Rate Freeze and Extension of the Market Development Period for the Dayton
Pouvr and Light Company, Case No. 02-2279-EL-ATA, et al., Opinfon and Order
(September 2, 2003).

On March 1, 2005, DP&L filed a notice of intent to file an application for an increase
in rates to establish the RSS Rider. Further, on March 23, 2005, the Commission issued an
entry establishing the date certain and test period for DP&L's application. On April 4,
2005, DP&L filed its application to increase rates. The Commission accepted DP&L's
application for filing by entry dated May 4, 2005.

Motions to intervene were filed by Industrial Energy Users-Ohio (IEU-Ohio), Ohio
Partners for Affordable Energy (OPAE), the Ohio Consumers' Counsel (OCC), Cargill, Inc.
(Cargill), and Honda of America Mfg., Inc. (Honda). Those motions were granted on
September 1, 2005 and October 12, 2005.

On August 26, 2005, a written report of the staff's investigation was filed. The staff
concluded that, with minor adjustments, DP&L had jusHffed an increase in the RSS Rider
in excess of the 11 percent cap contained in the RSP Stipulation. By entry issued on
September 1, 2005, the attomey examiner ordered that objections to the staff report be filed
in accordance with Section 4909.19, Revised Code, which requires that objections be filed
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within 30 days of the filing of the staff report. Objections were timely filed by DP&L, the
OCC, IEU-Ohio, Honda, OPAE and Cargill.

A public hearing was held on October 27, 2005 in Dayton, Ohio. Two witnesses .
testified at the public hearing: Ellis Jacobs, on behalf of the Community Action
Partnership of the Greater Dayton Area, and Mr. Maurice Campbell, a residential
customer of DP&L.

On November 3, 2005, a partial stipulation was filed with the Commission by
DP&L, Cargill, Honda and IEU-Ohio. The evidentiary hearing couunenced on
November 4, 2005, during which testimony was received by witnesses on behalf of DP&L,
OPAE and the staff regarding the company's application and the staff report. The hearing
continued on November 8, 2005, during which additionai testimony was received by
witnesses on behalf of DP&L. The hearing was then adjoumed to allow for further
discovery related to the stipulation.

The hearing continued on November 14, 2005 at which time DP&L presented
witnesses supporting the stipulation. The hearing concluded on November 15, 2005,
following testimony by a witness on behalf of OCC in opposition to the stipulation.

Post hearing briefs were timely filed on NovembPx 22 by staff, DP&L, OCC, OPAE,
IEU-Ohio and Cargill. OPAE filed its reply brief on November 29, 2005. Reply briefs were
filed on December 1, 2005 by DP&L, OCC, IEU-Ohio and staff.

U. SUMMARY OF THE STIPULATION

The stipulation was intended by the signatory parties to resolve all outstanding
issues in this proceeding. The stipulation includes, inter a1ra, the following provisions:

1. DP&L's rate stabilization period is extended through December 31,2010.

2. DP&L will provide a market-based standard service offer (MBSSO) at rates :
fixed in the stipulation throughout the extended rate stabilization period.

3. The 5 percent residential generation discount established in Am. Sub. Senate
Bill 3 will continue through December 31, 2008, and the 2.5 percent
residential generation discount provided for by the RSP Stipulation wiil take
effect from January 1, 2006, through December 31, 2008.

4. DP&L will implement an unavoidable RSS Rider equal to 11 percent of
DP&L's January 1, 2004, tariffed generation rates.

19 0 iq a..•."^i11.1
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5. Beginning on January 1 of each year from 2007 through 2010, DP&L will
implement an Environmental Investment Rider (EIR) which wi11 recover
environmental plant investments and incremental operations and
maintenance, depreciation, and tax costs during the rate stabilization period
and will increase each year by 5.4% of DP&L's tariffed generation rates. All
increases to the EIR shall be cumulative. The increases in 2009 and 2010 will
be avoidable for switching customers. DP&L would itnplement the EIR
through an ATA filing, wluch would be subject to review by the Commission
staff for the limited purpose of confirming that the filing implements the
rates provided for by the stipulation.

6. The provisions of the RSP Stipulation that were not superseded by this
stipulation will remain in effect, including Section IX.F. of the RSP
Stipulation, which provides that the Commission may terminate the rate
stabilization period and trigger a competitive bidding process if market-
based rates do not reasonably reflect the rates established by the stipulation.

7. The Voluntary Enrollment Procedure established by the RSP Stipulation will
continue in 2006, as provided by the RSP Stipulation, and one additional
time in 2007.

8. If subsequent legislation affects the terms of the stipulation, then the parties
will engage in good faith negotiations to comply with the legislation and
preserve the economic benefits of the stipulation.

III. EVALUATION OF THE STII'ULATION

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Comnrission
proceedings to enter into stipulations. Although not binding on the Commission, the
terms of such agreements are accorded substantial weight. See Consumers' Counsel v. Pub.
1Itii. Comm., 64 Ohio State 3d 123,125 (1992), citing Akron v. Pub. lltfl. Comm., 55 Ohio St.
2d 155 (1978).

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Dominion Retail v.
Dayton Power and Light, Case No., 03-2405-EL-CSS et al., Opinion and Order (February 9,
2005); Cincinnati Gas & Electric Co., Case No. 91-410-EL-AIR, Order on Remand (Apri114,
1994); Ohio Edison Co., Case Nos. 91-698-EL-FOR et al., Opinion and Order (December
30,1993); Cleveland Electric Illum. Co., Case No. 88-179-EL-AIR, Opinion and Order
(January 31, 1989). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the signatory parties, is reasonable and

00() ^. ^;5
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should be adopted. In considering the reasonableness of a stipulation, the Commission
has used the following criteria:

(1) Is the settlement a product of serious bargaining among capable;
knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the public interest?

(3) Does the settlement package violate any important regulatory principle or
practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Pomer Co. v. Pub. LItiI. Comm., 68 Ohio St. 3d 547 (1997) (quoting
Consumers' Counsel, at 126). The Court stated in that case that the Comntission may place
substantial weight on the terms of a stipulation, even though the stipulation does not bind
the Conunission.

(1) Is the settlement a product of serious bargaining among capable
knowledgeable parties?

OCC argues that the signatory parties are capable, knowledgeable parties who have
breached their obligations under the RSP Stipulation. OCC further asserts that the
stipulation is not the result of serious bargaining among capable, knowledgeable parties
because the signatory parties did not include all of the signatory parties to the RSP
Stipulation approved in Case No. 02-2779-EL-ATA. Finally, OCC argues that this
stipulation cannot alter the RSP Stipulation without the agreement of all of the signatory
parties to that stipulation (OCC brief at 12-13).

OPAE states that the issue is not whether the proposed settlement involved capable
and knowledgeable parties; instead, OPAE argues that signatory parties lacked diversity
of interests. OPAE concludes that the stipulation represents an accommodation among
three self-interested parties which excludes significant consumer groups (OPAE brief at 2-
3). In its reply brief, OCC concurred with OPAE's argument, noting that only two of the
six parties to the RSP Stipulation also signed the stipulation in this case (OCC reply at 6).

DP&L notes that, although its witness testified that the stipulation was the product
of serious bargaining among capable, knowledgeable parties, OCC's witness conceded
that he did not offer an opinion on this issue (DP&L brief at 5-6; Tr. III at 20-21).
Therefore, DP&L argues that based upon the evidence presented at the hearing, it is
undisputed that this criterion is established. In its reply brief, DP&L argues that the
Commission has rejected the proposition that this criterion is satisfied only if a
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representative of each customer class signs the proposed stipulation (DP&L reply at 2,
quoting Dominion Retail v. Dayton Power and Light, supra, at 17).

The Commission has previously held that it will not require any individual party's
approval of stiputations in order to meet the first criterion of our three-prong standard of
review. Domtnion Retail v. Dayton Power and Light, at 18. In considering whether there
was serious bargaining among capable and knowledgeable parties, the Commission
evaluates the level of negotiations that appear to have occurred and takes notice of the
experience and sophistication of the negotiating parties. In this case, it is dear from the
record that all parties participated in negotiations. Neither OCC nor OPAE argue that
they were kept away from the negotiating table. The signatory parties all routinely
participate in complex cases before the Commission and are all represented by counsel
who practice before the Commission on a regular basis. Moreover, although no parties
representing residential consumers signed the stipulation, the signatory parties do
represent a diversity of interests including the utility and industrial and commercaal .
consumers as well as a competitive retail electric service provider. Therefore, the
Con+misaion finds that the first prong of the test is met by the stipulation.

(2) Does the settlement, as apackage benefit ratWayers and thepublic interest?

DP&L argues that the stipulation provides below-market prices and that the
stipulation protects its standard service offer customera from volatility and rate shock
(DP&L brief at 7-9). DP&L argues that there is no dispute that the stipulation wiIl provide
residential customers $262 million in savings versus projected market rates from 2006 :
through 2010 (id. at 8).

Moreover, DP&L states that the stipulation will promote competition. According to
DP&L, conducting Voluntary Enrollment Procedure (VEP) one additional time in 2007 will
promote competition (DP&L brief at 9). Moreover, the fact that the increases in the EIR
for 2009 and 2010 are avoidable will increase the shopping credits and promote
competition. Finally, DP&L argues that shopping customers impose costs on DP&L
because of its statutory provider of last resort obligation. DP&L argues that the value of
these costs substantially exceeds the unavoidable portions of the rate stabilization charge
and the EIR. In support of this, DP&L cites the testimony of its witness Strunk, who
testified that the right of switching customers to return to DP&L's MBSSO is equivalent to
granting customers a financial option to purchase generation from DP&L at a fixed price .
(id. at 10-13; DP&L Ex. 13C at 2-4). According to DP&L, Mr. Stn.mk's testimony
established that the value of this option provided to switching customers substantially
exceeds the price of the unavoidable portions of the rate stabilization charge and the EIR
(DP&L brief at 13; DP&L Ex. 13C at 6). Therefore, DP&L argues that the stipulation
promotes competition because the stipulation does not require switching customers to pay
full value for their ability to return to the MBSSO.
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IEU-Ohio argues that the stipulation will benefit customers, CRES providers and
DP&L by eliminating the uncertainty on issues regarding price and reliability of supply
for the period after December 31, 2008. IEU-Ohio states that the stipulation protects
DP&L's customers from price volatility and potential price increases that may occur if the
rate stabilization period ends on December 31, 2008. IEU-Ohio aclrnowledges that
customers will see higher prices on their total bill than they would have under the RSP
Stipulation; however, such increases are a result of known, measurable and justifiable
increases in costs beyond the control of DP&L (IEU-Ohio brief at 5).

OCC states that, unlike many other stipulations approved by the Commission, the
stipulation provides a complex solution to a simple compliance case and that the signatory
parties propose to disturb a settlement that resolved the complex legal issues in Case No.
02-2279-EL-ATA (OCC brief at 13). Citing the testimony of its expert witness, OCC argues
that residential customers would pay in excess of $20 million more under the stipulation :
compared with the RSP Stipulation (OCC Ex. 1B at 5-6). OCC alleges that the average
generation rate, using DP&L's market forecasts, would be a mere 0.36 percent above that
proposed in the stipulation (id. at 14-15.) Further, OCC argues that the fact that the new
charges are unavoidable would make it impossible for a marketer to compete with only
the avoidable portion of DP&L's generation rate (id. at 16.)

OPAE contends that the stipulation fails to benefit ratepayers and that the
stipulation is not in the public interest. OPAE argues that the stipulation raises customer
rates above those contemplated by the RSP Stipulation. On the other hand, OPAE states ;
that the benefit of protection of customers from a volatile market is unproven and
speculative (OPAE brief at 5-7). OPAE further argues that the stipulation makes
generation-related charges unavoidable despite the fact that such charges shouId be
incfuded as part of DP&L's market-based standard service offer (id. at 8-9). F'mally, OPAE
argues that, under the provisions of Am. Sub. Senate Bill 3, it is unreasonable and
unlawful to charge customers for environmental compliance costs associated with
generation (id. at 10-11).

The stipulation presented in this case would extend the rate stabilization plan
approved by the Commission in Case No. 02-2279-EL-ATA. Therefore, in determining
whether this settlement, as a package, benefits ratepayers and the public interest, the
Commission will be guided by the three goals the Commission set forth for the rate
stabilization plans: (1) rate certainty for customers; (2) financial stability for the utility; and :
(3) the further development of competitive markets. In the Matter of the Application of The
Cincinnati Gas & Electric Company to Modify its Nonresidential Generation Rates to Provide for
Market-Bases Standard Sernice Offer Pricing and to Establish an Alternatiae Competitive-Bid
Service Rate Option Subsequent to the Market Development Period, Case No. 03-93-El-ATA,
Opinion and Order (September 29, 2004) at 15.

^^^^^^
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Although DP&L alleges a $262 million savings to residential consumers as the
result of stipulation, the Commission finds that the comparison between rates to be paid
under the stipulation and projected market rates from 2006 through 2010 is not the
relevant comparison for the review and evaluation of the stipulation filed in this case. The
RSP stipulation, which was approved by the Cornniission, establlshes the price to be
offered customers from 2006 through 2008, unless and until otberwise ordered by this
Commi.ssion. Therefore, the proper comparison is between (1) the price residential
customers would pay from 2006 through 2008 under the RSP stipulation plus projected
niarket prices in 2009 and 2010, and (2) the prices for 2006 through 2010 provided under
the stipulation filed in this case. According to OCC's witness Haugh, the total generatlon
revenue paid by residential customers under this comparison is substantially equal; under
both scenarios, residential customers would pay $1.66 billion from 2006 through 2010
(OCC Exhibit lb, Schedule MPH 1, Scenario I and Scenario III, Schedule MPH -3, and
Schedule MPH-5).

Nonetheless, the Commission's review cannot end with this comparison. The
projected market prices for 2009 and 2010 are simply projections. According to the
testimony at the hearing, it is undisputed that the current markets for power for 2009 and
2010 are not liquid and that this lack of financial liquidity makes such markets difficult to
predict (Tr. III at 24). The Commission finds that there is significant value in providing
predictable, stable rates for 2009 and 2010 rather than relying on projected market rates.
Because of the unpredictable nature of the market for 2009 and 2010, the Commission finds
that, although it is difficult to quantify the value of stable, predictable rates preci.sely, the
known rates do have value for customers. Further, the Conunissfon notes that DP&L's
witness Shrunk testified that the value was consistent with that provided by an option
purchased in the futures market (DP&L Ex. 13C at 2, 6). Moreover, this value is enhanced
because the Commission retains the authority to terminate the rate stabilization period, at
any time, in the event that market rates are substantially below the prices provided for by
the stipulation (Signatory Parties Ex. 1 at 6; OCC Ex. 2 at 14-15. See aiso, Dayton Power and
Light Company, Case No. 02-2279-EL-ATA at 26-27).

Moreover, the Commission must review the settlement package for benefits to all
ratepayers and the public interest. No commerciai and industrial customers have opposed
the stipulation. Instead, representative of conunercial and industrial customers are
signatory parties to the stipulation and these parties agree that the stipulation benefits
ratepayers by eliminating uncertainty and providing for stable, predictable rates through
2010.
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Therefore, the Commission finds that the stipulation, as presented, meets the first
goal for rate stabilization plans: the stipulation provides rate certainty to customers for the .
period January 1, 2006 through December 31, 2010. The second goal established by the
Commission for rate stabilization plans is to provide finanaal stability for the utility.
Cincinnati Gas and Electric Co., Case No. 03-93-EL-ATA at 15. The testimony of DP&L
witness Seger-Lawson established that the increases in the EIR provided for by the
stipulation should recover revenues of $374,318,805 between January 1, 2006, and
December 31, 2010 (DP&L Ex. 11F, Attachment A). The Commission finds that this
revenue should provide finanoal stability to the utility by recovering environmental
compliance costs incurred by DP&L and thus meets the second goal for rate stabilization
plans.

Nonetheless, the Commission is concerned by the impact of the stipulation on
competition. The third goal for rate stabilization plans is to further the development of
competitive markets. Cincinnati Gas and Electric Co., Case No. 03-93-EL-ATA at 15. The
Commission notes that, as presented, the stipulation provides that the increases to the EIR
scheduled for 2009 and 2010 are avoidable. The Commission believes that the entire EIR
should be avoidable to customers who shop for the duration of the stipulation. Making
the entire EIR avoidable would promote competitive markets by increasing the shopping
credit to customers who switch to competitive provider. Therefore, the Commission will
modify the stipulation to provide that all increases in the EIR be avoidable from 2007 '
through 2010. The Conunission finds that, as modified, the stipulation meets the goal of
promoting the development of competitive markets.

In addition, the Commission believes that the stipulation does not specifically
address whether DP&L is committed to fmancially support the Voluntary Enrollment
Procedure (VEP). At the hearing, DP&L's witness Segar-Lawson testified that DP&L is
comnutting the resources to support VEP in the amount of $500,000 per year (Tr. III at 139-
140). Therefore, in order to clarify this provision of the stipulation, the Commission orders
DP&L to commit up to $500,000 to support VEP in 2007, in addition to the funds already
cDmmitted to support VEP in 2006 by the RSP Stipulation.

The Commission finds that the value of extending stable, predictable rates through
2010 is a significant benefit to ratepayers and the public interest and that such value
outweighs the burden of the increased rates. Moreover, the Conunission finds that the
stipulation, as modified, meets the three goals established by the Commission for rate
stabilization plans. Therefore, upon careful consideration of the record in this proceeding,
the Commission finds that the stipulation, as a package and as modified by the
Commission, benefits ratepayers and the public interest.
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3) Does the settlement package violate any important re agl _tory principle or
rp acthce?

The OCC argues in its post-hearing brief that approval of the stipulation would
violate important regulatory principles and practices. Specifically, OCC argues that the
stipulation is a collateral attack on the Commission's order approving the RSP stipulation
in Case No. 02-2279-EL-ATA and is therefore illegal (OCC brief at 16-17). Further, OCC
argues that the settlement package violates DP&L's tariffs (fd. at 18-20). FinaAy, OCC
argues that approval of this stipulation undermines the settlement process (id. at 20-21).

DP&L asserts that the stipulation does not violate any important regulat.ory ;
principles or practices. DP&L argues that the stipulation provides market-based rates and
provides for competitive bidding through the voluntary enroIlment process (DP&L brief at
25-26). Moreover, DP&L argues that the stipulation is not barred by the doctrine of
collateral estoppel because several important facts and events have occurred since the RSP
stipulation was approved by the Commission. DP&L states that, although the RSP
Stipulation included several provisions designed to promote competition, there has been
very little customer switching to competitive providers since the Commission approved
the RSP Stipulation; DP&L cites to undisputed testimony at the hearing that only 0.03
percent of its load have switched to competitive providers unaffiliated with DP&L (fd at '
26-27; DP&L Ex. 11E at 3). Moreover, DP&L argues that fuel and environmental cost
increases have greatly exceeded expectations at the time the RSP Stipulation was
approved, noting that the staff report demonstrates that the increase in such costs
exceeded 11 percent in the first year of the RSP Stipulation alone (DP&L brief at 27; Staff
Ex. 2, Schedule A-1).

The Comndssion finds that the stipulation does not represent an improper collateral
attack on the Commission's order approving the RSP Stipulation in Case No. 02-2279-EL-
ATA. The Commission finds that, based upon the evidence in the record in this
proceeding, the competitive market in DP&L's service territory has not developed as the
Commission expected when it approved the RSP Stipulation. According to the testimony
at hearing, only 0.03 percent of DP&L's total load has switched to a competitive supplier
not affiliated with DP&L (DP&L Ex. 11E at 3). In addition to this testimony, the :
Commission notes that, in 2005, there were four rounds of competitive bidding under the
Voluntary Enrollment Program and that none of the rounds of competitive bidding
produced a single bidder (In the Matter of the Commission's Selection of Generation Providers
for The Dayton Power and Light Company's Voluntary Enrollment Procedure, Case No. 05-302-
EL-UNC, Reports of the VEP Oversight Group dated March 8, 2005, May 12, 2005, July 7,
2005, and August 31, 2005). Similarly, the Commission finds that the record in this
proceeding demonstrates that fuel and environmental costs vastly exceeded the
Commission's expectations at the time the RSP Stipulation was approved. The
Commission believes in the precedential value upon all of its prior decisions, induding the
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decision to adopt the RSP Stipulation in Case No. 02-2279-EL-ATA; however, in light- of
the changed circumstances enumerated above, the Commission finds that extension and
modification of the RSP Stipulation is clearly needed. Consumers' Counsel v. Pub. titit.
Comm. (1984), 10 Ohio State 3d 49.

The Commission finds that the stipulation does not violate any important
regulatory principles or practices. OCC alleges that the "settlement package" violates
DP&L's tariff. At the hearing, the OCC elicited testimony from DP&L's witness Seger-
Lawson that DP&L had offered to waive the tariff provision requiring sixty days notice to
return to its standard offer service for Cargill and Honda (Tr. III at 104-107). The OCC
believes that such waivers are improper and, therefore, the "settlement package" violates
DP&L's tariffs. The Commission notes that DP&L's witness Segar-Lawson also testified at
the hearing that DP&L will apply the waiver in a non-discriminatory fashion to any
similarly situated customer (fd. at 107). To the extent that OCC or any other party believes
that DP&L has applied such waiver in a discriminatory fashion, they may file a complaint
with the Commission under Section 4905.26, Revised Code. However, the Conunission
finds that this waiver is not part of the stipulation presented to the Conunission for review
and, therefore, is not relevant to this proceeding.

IV. RATE STABILIZATION SURCHARGE RIDER

The stipulation proposed a RSS Rider amounting to 11 percent of DP&L tariffed
generation rates as of January 1, 2004. The staff recommended that DP&L be authorized to
increase its revenue by $76,250,127, an increase of 11 percent over current generation
revenue and of 7.30 percent over total current revenue (Staff Ex. 2 at 2; Staff Ex. 3 at 2).
Adding the increase of $76,250,127 to the test-year revenue of $1,043,610,976 produces a:
new pro forma revenue total of $1,119,817,954.

The Conunission finds the recommended inQease of $76,250,127 in revenue to be
fair, reasonable and supported by the record and, therefore, will authorize DP&L to
implement the RSS Rider proposed by the stipulation.

V. TARIFFS

As part of its investigation in this proceeding, the staff reviewed the proposed tariff
provisions for the RSS Rider, including the methodology used to calculate the rates to be :
induded in the RSS Rider and the placement of the rider in DP&L's Distribution Service
Tariff, and has recommended that they be approved by the Commission. The tariffs filed
by DP&L do not reflect the 2.5 percent generation reduction for residential customers
provided in the stipulation. The Comrnission directs DP&L to make this adjustment in the
final tariffs. Otherwise, the Commission finds that the tariffs filed on April 4, 2005, are
reasonable, and they will be approved by the Conunission.
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VI. OTHER ISSUES

OCC objected that the staff report failed to require DP&L to reduce its generation
rates for residential customers by the additional 2.5 percent provided for by the RSP
Stipulation, as modified by the Commission. The OCC states that the Commission had
ruled, in adopting the RSP Stipulation, that the additiona12.5 percent reduction will take
effect if "insufficient competition" has been experienced in the DP&L service territory
(OCC brief at 6-7). OCC notes the testimony of its witness Haugh, who testified that
residential competition has not developed in areas served by DP&L (OCC Ex. 1-A at 11).
Because the stipulation includes the additional 2.5 percent reduction in generation rates
sought by the OCC, the Commission finds that, in light of our adoption of the modified
stipulation in this case, the OCC's objection is moot.

OCC objected to the staff report's conclusion that the placement of the RSS Rider in
the company's Distribution Service Tariff is reasonable. OCC argues that DP&L agreed in
the RSP Stipulation that the RSS is a generation charge and that the tariffs should conform
to that agreement (OCC brief at 9). In the staff report, the staff concluded that, since the
rider is unavoidable, its placement in the Distribution Service Tariff is reasonable (staff
report at 27). The Commission agrees with the staff's conclusion that placement of the
rider in the Distribution Service Tariff reduces confusion as to whether the charges are
avoidable; therefore, the Commission finds that this objection should be denied.

Finally, OCC objected to the failure of the staff report to evaluate DP&L's
application for compliance with the requirements of Section 4909.18, Revised Code. Staff
argues that OCC has failed to identify with any particularity either DP&L's or the staff's
failure to comply with such requirements (staff brief at 6; staff reply at 3). Further, staff
argues that the process for adjusting the RSS Rider was set forth in the RSP Stipulation, of
which the OCC was a signatory party. Staff notes that the Commission specifically found :
that the RSS mechanism was "reasonable and legally sustainable" (id. at 4, quoting Dayton

Pawer and Light, Case No. 02-2279-EL-ATA at 28) and that this finding was upheld by the
Supreme Court in Constellation NewEnergy, Inc. v. Pub. Util. Comm'n, (2004) 104 Ohio St. 3d
530, 539. Finally, the staff notes that, in this proceeding, the Commission has granted to
DP&L waivers of a number of the Commission's Standard Filing Requirements (staff reply
at 5; Entry (March 23, 2005)). The Commission finds that the RSP Stipulation dearly stated
that adjustments to the RSS Rider should be made by application of the company under
Section 4909.18, Revised Code, and that the parties intended that such application be
limited to the rider only, rather than a general rate proceeding. Therefore, the
Conunission finds that OCC objection should be denied.
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OPAE objected to the failure of the staff report to require DP&L to provide
increased funding for energy efficiency services to low-income customers. OPAE believes
that such services could mitigate the impact of the rate increases resulting from the
stipulation. OPAE cites to the testimony of its witness Donnellan, the chief executive
officer of the Community Action Partnership of the Greater Dayton Area, who testified for :
the need for $1 million in funding for these services (OPAE brief at 12).

DP&L disagrees with OPAE's objection. DP&L argues that past contributions of
funds by DP&L for energy efficiency funding occurred in the context of settlements and
that OPAE declined to participate in the settlement in this case. DP&L also argues that
witness Donnellan provided no basis for arriving at the $1 million figure for funding
energy efficiency programs and that witness Donnellan provided no plan on how his
organization would spend these funds (DP&L brief at 21). The staff also disagreed with
OPAE's objection. The staff argues that the RSS Rider sought in this proceeding was
previously authorized subject to review and verification, by the Commission in the RSP
Stipulation and that there was no provision in that case for the funds recommended by
OPAE (staff brief at 6). Therefore, the staff condudes that such funding is beyond the .
limited scope of this proceeding (id. at 6-7; staff reply at 9).

The Commission will not order DP&L to provide such funding at this time. The
Comurission believes that, absent a provision in the stipulation, the question of funding for
energy efficiency programs is properly left to general rate cases. Although, as provided
for in the RSP Stipulation, this case was brought pursuant to Section 4909.18, Revised
Code, the scope of this proceeding remains a limited one, and the Commission finds that
OPAE's recommendation is outside of the scope of this proceeding and its objection ^
should be denied.

Although the stipulation purports to have resolved all outstanding issues in this
proceeding, there are a number of objections to the staff report which have not been
addressed on brief or withdrawn. To the extent that any such objection is not specifically
addressed in this opinion and order, the Commission finds that the objection should be

denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) DP&L is an electric light company within the meaning of
Sections 4905.03(A)(4) and 4928.01(A)(7), Revised Code, and, as
such, is a public utility as defined by Section 4905.02, Revised
Code, subject to the jurisdiction and supervision of the
Commission.
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(2) On March 1, 2005, DP&L filed a notice of intent to file an
application for an increase in rates to be charged. In that
notice, DP&L requested a test period beginning October 1,
2004, and ending September 30, 2005, and a date certain of
March 31, 2005.

(3) DP&L's application was filed pursuant to, and this
Commission has jurisdiction over the application under, the
provisions of Section 4909.18, Revised Code. The application
complies with the requirements of this statute.

(4) By entry of March 23, 2005, the Commission approved the
requested test year and date certain.

(5) On April 4, 2005, DP&L filed its application for an increase in
rates. By entry dated May 4, 2005, the Commission accepted
DP&L's application for filing.

(6) Intervention was granted to: the Ohio Consumers' Counsel;
Industrial Energy Users-Ohio; Ohio Partners for Affordable
Energy; Cargill, Inc.; and Honda of America Mfg., Inc.

(7)

(8)

A moHon was granted to admit David C. Rinebolt to practice
pro hac vice on behalf of OPAE.

On August 26, 2005, staff filed its written report of
investigation with the Commission. Objections to the staff
report were filed by several parties.

(9) A prehearing conference was held on October 6, 2005.

(10) The local public hearing was held on October 27, 2005,
pursuant to publfshed notice. Two public witnesses gave
unswom testimony.

(11) The evidentiary hearing commenced on November 4, 2005, and
continued on November 8, 2005, November 14, 2005, and
November 15, 2005.

(12) On November 3, 2005, a stipulation which purports to resolve
all of the issues raised by these proceedings was filed by four
parties.
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(13) The ultimate issue for the Comnussion s consideration is
whether the agreement, which embodies considerable time and
effort by the signatory parties, is reasanable and should be
adopted. In considering the reasonableness of the stipulation,
the Comn-iission has used the following criteria:

(a) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers and
the public interest?

(c) Does the settlement package violate any important
regulatory principle or practice?

(14) The stipulation was the product of serious bargaining among
capable, knowledgeable parties representing a diversity of
interests including the utility and industrial and commercial
consumers as well as a competitive retail electric service
provider.

(15) As modified by this Opinion and Order, the stipulation, as a
package, benefits ratepayers and the public interest. The
stipulated resolution of this case is for many reasons
advantageous and meets the three goals established by the
Commission for the consideration of rate stabilization plans.

(16) The stipulation does not violate any important regulatory
principles or practices. In light of the changed circumstances
since the approval of the RSP Stipulation, extension and
modification of the RSP Stipulation is dearly needed.

(17) The stipulation submitted by the parties is reasonable and, as
indicated herein, shall be adopted as modified by the
Commission.

(18) DP&L is authorized to implement the RSS Rider to increase its
revenue by $76,250,127, an increase of 11 percent over current
generation revenue and of 7.30 percent over total current
revenue. This RSS Rider is fair, reasonable and supported by
the record in this proceeding.
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ORDER

ORDERED, That the stipulation presented in these proceedings be adopted as
modified by the Commission. It is, further,

ORDERED, That the application of The Dayton Power and Light Company for
authority to increase its rates and charges for service is granted to the extent provided in
this opinion and order. It is, further

ORDERED, That DP&L is authorized to file in final form four complete, printed
copies of tariffs consistent with this opinion and order, and to cancel and withdraw its
superseded tariffs. One copy shall be filed with this case docket, one copy shall be filed
with the applicant's TRF docket and the re*r+aintng two copies shall be designated for
distribution to the Rates and Tariff Division of the Cominis.sion's Utilities Department.
The applicant shall aLso update its tariffs previously $led eleclsonically with the
Convmission's docketing division. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
both January 1, 2006, and the date upon which four complete, printed copies of final tariffs
are filed with the Commission. The new tariffs shall be effective for services rendered on
or after such effective date. It is, further,

ORDERED, That DP&L shall notify all affected customers of the tariff changes via a
bill message or a bill insert within 30 days of the effective date of the tariffs. It is, further,
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ORDERED, That a copy of this entry be served upon all parties of record.

GAP:ct

Entered in the Journal

Renee J. Jenkins
Secretary

If
Clarence D. Rogers, Jr.

-17-
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OPIMON AND ORDER

The Commission, having considered the evidence, the arguments of the parties, and:
the applicable law, hereby issues its opinion and order in this proceeding.
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OPINION

L Background

In June 1999, the Ohio General Assembly passed legislation (Amended Substitute.
Senate Bill No. 3 of the 123d General Assembly, referred to as SB3) requiring the
restructuring of the Ohio electric utilityindustry and providing for competition for the
generation component of electric service. That legislation was signed by the governor in
July 1999. Pursuant to SB3, the Commission received and reviewed proposed plans by
Columbus Southern Power Company and Ohio Power Company (collectively AEP) to
transition from the then-existing regulatory framework to the restruchired SB3 framework.
In the Matter of the Applications of Columbus Southern Power Company and Ohio Power
Company for Approval of Their Electric Transition Plans and for Receipt of Transition Revenues,
Case Nos. 99-1729-EL-ETP and 99-1730-EL-ETP, Opinion and Order (September 28, 2000)
and Entry on Rehearing (November 21, 2000).

Ohio electric choice (a short-hand term for the competitive electric generation
component in Ohio) began on January 1, 2001. Under Section 4928.40, Revised Code, a
period of time was established to allow a competitive electric market to develop for the
generation component of electric service (market development period, MDP). The default•
expiration date of the MDPs was December 31, 2005, unless otherwise determined by the
Commission in conformance with certain statutory criteria. Since electric choice began,
three competitive retail electric service providers have been certified to serve customers in
AEP's service territories, with only one actually serving customers (nonresidential) (Tr. I,
34, 127). There has been at most 3.4 percent shopping in Columbus Southern's service
territory and zero percent shopping in Ohio Powefs territory (Tr. II, 175; OCC Ex. 8;
GMEC Ex. 5, at first set discovery requests 25 and 26 and third set discovery requests 1
and 2). AEP's MDP is currently scheduled to expire on December 31, 2005.

In September 2003, the Commission (while addressing a proposed stipulated plan
for the competitive market in The Dayton Power and Light Company service territory)
encouraged all other electric distribution utilities (EDUs) in the state to consider
continuation of their MDPs, a plan for rate stabilization, and/or a market-based standard
service offer as a means for allowing time for their competitive electric markets to grow.
In the Matter of the Continuation of the Rate Freeze and Extension of the Market Development
Period for The Dayton Power and Light Company, Case No. 02-2779-EL-ATA, Opinion and
Order at 29 (September 2, 2003). Then later that month, the Commission elaborated
further that such proposals should balance three objectives: rate certainty, financial
stability for the EDU, and further competitive market development. In the Matter of the
Application of FirstEnergy Corp. on Behalf of Ohio Edison Company, The Cleveland Electric
Illuminating Company, and The Toledo Edison Company for Approval of Tariff Adjustments, Case
No. 03-1461-EL-UNC, Entry at 4-5 (September 23, 2003).

On February 9, 2004, AEP filed an application with the Commission for approval of
a rate stabilization plan (RSP) to follow its conipetitive electric MDP. AEP proposes a plan
to substitute for a post-MDP, market-based standard service offer and to eliminate a
competitive bidding process from 2006 through 2008.
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Twenty-five entities filed motions to intervene in this proceeding. Those requests
were all granted and the intervenors are:

(^AC)c ian People's Action Coalition
i

Buckeye Power Inc.

Calpine Corporation City of Dublin
City of Upper Ariin ton Constellation NewEnergy Inc.
Constell ation Power Source Inc. Green Mountain Energy Company Green

Mountain or GMEC)
Industrial Energy Users-O 'o (IEU-O 'o The Kroger Com an
l.ima Allen Council on Community Affairs MidAmerican Ener Com an
National Energy Marketers Association
(NEl\IA)

O'o Consumers' Counsel (OC.

Ohio gnergy Group (OEG)3 Ohio Hospital Association
O'oManufacturers'Association Ohio Partners for Affordable Energy

(OPAE)
Ohio Rural Electric Cooperatives Inc. PJM Interconnection L.L.C (PJNO
PSEG. Energy Resources and Trade LLC
(PSEG)

Strategic Energy LLC

eelin -Pittsbur Steel Co oration WPS Energy Services Ina
WSOS Community Action

By entry dated March 11, 2004, the Commission estabIished a procedural schedule
for this proceeding. A technical conference was held on March 24, 2004. Objections to the
application were filed on April 8, 2004. By entry dated April 27, 2004, the examiner
slightly modified that procedural schedule, changing deadlines for prefiling expert
testimony, discovery cut-off, the local hearing dates (to be held in Canton and Columbus),
and the evidentiary hearing date. In May 2004, the parties prefiled their expert tesfimony
under the revised schedule.

Pursuant to the revised schedule, the local, public hearing in Canton, Ohio, was
conducted on May 19, 2004. However, the examiner discovered after that hearing that the
Commission had not properly sent any of the publication notices to the newspapers in
AEP's service territory. Therefore, the exanuner scheduled another local hearing in
Canton, Ohio, for July 7, 2004, and rescheduled the local hearing in Columbus for July 1,
2004.

On May 24, 2004, OCC filed a motion to dismiss the application on various legal
grounds. On May 25, 2004, AEP filed a motion to extend the time to respond to OCC's
motion. IEU-Ohio supported an extension of the time to respond to OCC's motion. By

Appalachian People's Action Coalition, Lima/Allen Council on Community Affairs, Ohio Partners for
Affordable Energy, and WSOS Community Action are collectively referenced in this decision as the low-
income advocates or LIA.
Constellation NewEnergy Inc., MidAmerican Energy Company , Strategic Energy LLC, and WPS Energy
Services Inc are collectively referenced in this decision as the Ohio Marketers Group or OMG.
OEG is composed of AK Steel Corporation, BP Products North Ameriw Inc, The Procter and Gamble
Co., Ford Motor Company, and International Steel Group Inc.

.9 () () ^^ 05
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entry dated June 1, 2004, the examiner granted the request to defer a ruling on OCC's:
motion to disiniss, stating that al] parties shall have the opportunity to argue the legality of:
AEP's proposal in post-hearing briefs.

The evidentiary hearing began on June 8, 2004, and continued to June 14, 2004. AEP
presented the testimony of five witnesses. The staff and OCC each presented the
testimony of two witnesses. APAC, Lima/Allen Council on Community Affairs, and
WSOS Community Action jointly sponsored the testimony of one witness and OEG
presented the testimony of one witness. At the July 1 and 7, 20041oca1 hearings, three.
people provided testimony in opposition to AEP's proposed RSP. The parties filed post-
hearing briefs on July 13 and 30, 2004.

II. The Law

Section 4928.14, Revised Code, states in pertinent parti

(A) After its market development period, an electric distribution utility in
this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified service territory, a market-
based standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service....

($) After that market development period, each electric distribution
utility also shall offer customers within its certified territory an option
to purchase competitive retaii electric service the price of which is
determined through a competitive bidding process....At the election
of the electric distribution utllity, and approval of the oommission, the
competitive bidding option under this division may be used as the
market-based standard offer required in division (A) of this section.
The commission may determine at any time that a competitive
bidding process is not required, if other means to accomplish
generally the same option for customers is readily available in the
market and a reasonable means for customer participation is
developed.

Also relevant, the Commission approved a request filed by AEP to temporarily
waive the need for it to propose a market-based standard service offer and/or competitive
bidding process (CBP). In the Matter of the Request for a Temporary Waiver by Columbus
Southern Power Company and Ohio Power Company from the Requirements of Chapter 4901:1-35,
Ohio Administrative Code, Case No. 04-888-EL-UNC, Entry (June 23, 2004). The
Commission agreed that AEP need not make such proposal(s) unti130 days after the final
order is issued in this proceeding.

III. Certain Elements of the Approved Electric Transition Plan

In moving to electric choice in Ohio, the Commission had to address a number of
financial and regulatory concerns so that each of the electric utilities could transition into

^on^oG
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utilities providing monopoly distribution service, while competing to provide the
generation component. In the course of making that transition, the bundled rates and
services of the electric utilities had to be separated, or unbundled, into generation,
distribution and transmission components in the electric transition plan (ETP)
proceedings.

Most of the parties to the AEP ETP proceedings agreed upon a resolution of the
issues. The Commission reviewed that proposed resolution and approved it, with some;
minor modifications and with a reservation of a ruling upon the independent transmission:
plan. For purposes of better understanding the proposed RSP, several relevant
components of the ETP are:

(1) All distribution rates effective December 31, 2005 will be frozen
through 2007 for Ohio Power and 2008 for Columbus Southern.
However, during thatpen od, distribution rates can adjust to reflect
costs of complying with certain changes (e.g., environmental, tax and
regulatory ch.anges) and for relief from storm damage or emergenciea.

(2) Columbus Southern and Ohio Power agreed to absorb the first $20
million of actual consumer education, customer choice
implementation and transition plan filing costs, but the remainder of
such were permitted to be deferred, plus a carrying charge, as
regulatory assets for recovery in future distribution rates (via a rider).

(3) Regulatory asset recovery was approved for the companies' MDP and
for the subsequent three years for Columbus Southem and the
subsequent two years for Ohio Power. Recorded regulatory assets at
the beginning of the MDP, which exceeded specific regulatory asset
dollar amounts in the stipulation, were amortized during the MDP
and recovered through existing frozen and unbundled rates.

(4) Columbus Southern made available to the first 25 percent of the
switching residential customers a shopping incentive. Any unused
portion of that incentive as of December 31, 2005, will be credited to
Columbus Southern's regulatory transition cost recovery.

(5) AEP reduced by five percent its generation component (induding the
regulatory transition costs). AEP agreed to not seek to reduce that
five percent reduction for residential customers during the MDP. The
first 20 percent of Ohio Power residential customer load as of
December 31, 2005, that switches will not be charged the regulatory
transition charize in 2006 and 2007.

(6) AEP shalI transfer, by no later than December 15, 2001, operational
control of its transmission facilities to a Federal Energy Regulatory
Commission (FERC) approved regional transmission organization
(RTO). AEP established a fund (up to $10 million) for costs associated
with transmission charges imposed by PJM and/or the Midwest

O(3)140'7
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Independent System Operator (MISO) on generation originating in
the service territories of PJM or MISO as such costs may be incurred.

IV. Elements of the Proposed Rate Stabilization Plan

-9-

AEP proposes a plan from 2006 through 2008 to substitute for a post-MDP market-:
based standard service offer and to eliminate a com petitive bidding process (Tr. I, 27). The
RSP states that all provisions of the approved ETP that are not changed by the RSP will not
be changed. The RSP proposal can be quicldy mnmarized as follows:

(1) Keeps distribution rates in effect on December 31, 2005, frozen
through 2008, except for changes allowed by 12 categories.

(2) Continues to defer pre-2006 consumer education, customer choice
implementation and transition plan filing expenses beyond $20
million. Defer post-2005 consumer education, customer choice
implementation and transition plan filing expenses and a1I RSP filing.
costs. All will be recovered as distribution regulatory asgets, along
with carrying charges, after the RSP.

(3) Allows deferral and recovery in RSP distribution rates of: (a) RTO
administrative charges from the date of integration in PJM through
2005, along with a carrying cost; (b) full carrying charges for
construction expenses in Accounts 101 (electric plant in service) and
106 (completed construction not dassified) from 2002 through 2005;
and (c) 2004 and 2005 equity carrying charges for expenditures from
2002 through 2005 in Account 107 (construction work in progress).

(4) Increases generation rttes for all customer classes by three percent for
Columbus Southern and seven percent for Ohio Power each year of
the plan. Also, generation rates can be adjusted in the event that any
of five situations arise, but the sum of the generation increases shaU
not be greater than seven percent for Columbus Southern and 11
percent for Ohio Power in any one of the years. As an alternative to
the increases for residential customers, AEP offers that the
Commission can tenninate the five percent residential generation rate
discount on June 30, 2004 (which will, instead, increase generation
rates for residential customers by 1.6 percent for Columbus Southern
and 5.7 percent for Ohio Power each year of the plan). These
generation rate increases are avoidable for customers who choose
another competitive generation supplier.

(5) Allows adjustments of transmission components for changes in costs
directly or indirectly imposed on the companies during the RSP.

(6) Recovers amortized generation-related transition regulatory assets
under the ETP rates.

^0W^99
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(7) Makes the Columbus Southern 2.5 mills per kilowatt hour (kWh)
shopping incentive available during the RSP to the first 25 percent of
the Columbus Southern residential load. Any unused portion will not
be credited to the regulatory asset charge, but will become income to
Columbus Southern. Still for 2006 and 2007, the first 20 percent of
Ohio Power residential load that switches will not be charged the
regulatory asset charge.

(8) Includes other terms addressing post-RSP Commission action,
functional separation, an allowance for AEP to participate in the CBPs
of other companies, and niinimum stay requirements for aII categories
of customers.

AEP provided estimated revenue amounts expected from the fixed generation rate
increases and the new deferrals to be recovered during the RSP (AEP Ex. 3, at 10):

CT v 2006 2007 2008 Total
Columbus Southem $48 million $74 million $100 miIlion $222 million
Ohio Power $112 million 176 million $247 million $535 miIIion

If the potential four percent generation increase were also added to the calculation, AEP
acknowledges that the total estimated revenue amount combined for both companies
becomes $1.17 biIlion (Tr. Il, 78).

V. OCC's Motion to Dismiss

As noted earlier, OCC filed, on May 24, 2004, a motion to dismiss the application in
this proceeding on two grounds, namely that the application will violate several statutes
and it illegally proposes to repudiate the ETP stipulation. In the context of describing the
various components of the RSP, we will also explain and address the legal and policy
arguments raised by the parties, induding the specific arguments made by OCC. _

VI. Positions of the Intervening Parties and Commission Discussion

Of the parties who have expressed a position in this proceeding, nearly all agree
that a competitive market has not adequately developed in AEP's service territories (AEP
Ex.1, at 4; AEP Ex. 2, at 24; Tr. L 201; Staff Ex. 2, at 3; Tr. IV, 151; OEG Ex. 2, at 5; Tr. III,
208; GMEC Initial Br. 2, 5; IEU-Ohio Initial Br. 8-10; LIA Reply Br. 2, 9). Moreover, many
also believe that some action needs to be taken by the Commission to avoid a"flash-cut"
in 2006 to a freely competitive electric generation market (OEG Ex. 2, at 5; Tr. IIi, 208;
7/7/04 Tr. 6-7, 9; IEU-Ohio Reply Br. 7). Some of these parties openly fear that, without
some Commission action, generation rates will escalate and fluctuate dramatically, which
could hurt consumers, hurt the development of a competitive market, and harm the
market participants (AEP Ex. 1, at 4; Staff Ex. 2, at 7; Staff Initial Br. 1, 12). The
disagreement here is over the specific approach that the Commission should take to spur
competition in AEP's service territories, while balancing the interests of the different
market participants. As already noted, the Commission has determined that the objectives

0af-i-39



04-169-EL-UNC -11-

of an RSP are to develop a plan providing for. rate certainty, financial stability for the
EDU, and further competitive market development.

A. Market-Based Standard Service Offer and Competitive Bidding
Process

AEP has not conducted any studies or surveyed the market to determine the impact
of its RSP upon shopping or participation by competitive suppliers (Tr. I1,177; GMEC Ex.
2). However, AEP believes that the proposed rate increases will create some opportunity
for increased shopping (Tr. II, 178). Staff also agreed (Tr. IV, 23, 243-244). Moreover irn
AEP's view, its RSP will cover AEP's need to spend approximately $1.3 billion on
environmental controls after 2005 and address AEP's environmental expenditures of
roughly $1.0 billion between 2002 and 2004 (AEP Ex. 3, at 8, 11; Tr. I, 234-235).
Additionally, AEP states that the RSP addresses transmission expenses, customer
switching and future uncertainty (AEP Initial Br. 11). It is for those reasons that AEP
believes its RSP is. a reasonable proposal and good substitute for a market-based standard
service offer and CBP.

AEP's RSP contains no - CBP; instead, AEP seeks to substitute its RSP for a CBP.
AEP takes the position that a CBP is not practical and not worth the effort (Tr. I. 96-97,104-
105). As noted earlier, the Commission has waived, temporarily, the current requirement
for the filing of a CBP while the proposed RSP is under consideration. AEP believes that
its proposed increased generation rates are reasonable substitutes for market-based rates.
In AEP's view, if the market exceeds those rates, customers will benefit by having a fixed
rate and, if the market rates fall below the increase levels, customers can avoid them by
switching to another supplier (AEP Initial Br. 23, 65-66). Staff concurs that the generation
rates constitute a reasonable proxy of market-based rates because of prices in the current.
wholesale market, prices in AEP's area, and shopping levels (Tr. IV, 20-21, 26-27, 244; Staff
Initial Br. 4, 6). Moreover, staff believes that a next step (RSP) that provides generation
rate stability and gradual, predictable increases is the best approach (Staff Reply Br. 3).

OEG and IEU-Ohio agree with the Commission's stated objectives and the concept
of an RSP. However, neither agrees with AEP's RSP. Instead, they each advocate that
their own proposed rate plan be adopted by the Commission (OEG Ex. 2, at 7-9; OEG
Initial Br. 15-18; IEU-Ohio Initial Br. 6, 14, 37-40). OEG's rate plan basically provides: (a)
no new transmission and distribution deferrals beyond that authorized in the ETP
decision; (b) no transmission and distribution increases except for costs to comply with
environmental (distribution-related), tax and regulatory _laws or regulations, relief fromn
storm damage expenses, or an emergency; (c) transmission and distribution rate increases
after 2005 only upon a fully evaluated rate case; and (d) fixed generation rate increases
after 2005 through a monthly rider designed to recover incrementaI environmental and
governmentally mandated costs that have passed an earnings test (OEG Ex. 2, at 7-9; OEG
Initial Br. 15-18). OEG's plan also addresses allowed components of rate base,
components of operating expenses and rate of return (OEG Initial Br. 23-26) 4 OEG
considers its plan to appropriately balance several things: (a) new environmental and

4 Green Mountain disagrees with OEG's proposed RSP because the increases are cost-based, not market-
based (GMEC Reply Br. 6).
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generation-related costs are balanced with timely recovery, while the rates increase to
reasonable levels based upon earned returns; (b) allows gradual and steady monthly rate
increases when needed for financial stability; (c) ensures market development through
moderate generation rate increases; and (d) ensures that earned returns do not increas,e
through piecemeal, single-issue, distribution rate increases (Id. at 18; OEG Reply Br. 23-24).

IEU-Ohio recommends various modifications to AEP's RSP that focus upon the
price certainty and financial stability objectives identified by the Commission (IEU-Ohio
Initial Br. 38-40). In particular, IEU-Ohio recommends that: (a) AEP establish its standard
service offer prices as the current generation charge5 of each rate schedule; (b) AEP
continue to collect transition costs; and (c) AEP be permitted to seek adjustment of the
current generation charges (either as confiscatory or as requiring increases due to
increased jurisdictional costs from fuel prices, environmental actions, tax laws, or
juditial/administrative orders) 6 In the alterrtative, IEU-Ohio urges the Commission to
consider extending and lowering the current fixed rates, as was found to be acceptable in
Virginia (IEU-Ohio Reply Br. 11). AEP responds to both OEG's and IEU-Ohio's proposed
plans, stating among other things that those parties simply want to keep AEP's low rates
for another period of.time and their plans do not take into account all three Comatission
goals (AEP Reply Br. 14, 25-26).

OCC argues that AEP's proposed RSP does not meet the requirements of Sections
4928.02 or 4928.14, Revised Code, because the RSP is not a market-based standard service
offer and/or a CBP (OCC Motion to Dismiss 3-4, 11; CCC Initial Br. 35-36; OCC Reply Br.
22). Thus, in OCC's view, the Commission has no authority to approve the RSP.
Similarly, OCC argues that the generation rate component of the RSP is improper because
it contains no CBP, as required by Section 4928.14(B , Revised Code (OCC Initial Br. 35).
Also, OCC contends that, since the RSP addresses service during the MDP that conflicts
with the approved ETP, it violates Section 4928.33(C), Revised Code (OCC Motion to
Dismiss 12). OMG, NEMA, PSEG, Green Mount.ain, and LIA concur with these criticisms
(OMG/NEMA Initial Br. 2-6, 15; OMG/NEMA Reply Br. 3-5; PSEG Br. 3-4, 8-9; GIu1EC
Initial Br. 6; GMEC Reply Br. 4; LIA Initial Br. 9-11). In their view, the RSP cannot be an
acceptable substitute because it is not based on market prices. OCC, OMG and NEMA
adknowledge that the RSP was proposed as an altemative to the market-based standard
service offer, but argue that, legally, an alternative cannot be substituted because the
statute does not allow for such (OCC Initial Br. 38; OMG/NEMA Initial Br. 5-6;
OMG/NEMA Reply Br. 4-5). LIA and Green Mountain state that, irtstead of illegally
seeking RSP proposals, the Commission should have followed the path set forth in Section
4928.06, Revised Code, and provided an evaluation to the legislature (LIA Initial Br.12-14;
LIA Reply Br. 8; GMEC Reply Br. 6). OCC recommends that a CBP be filed as soon as

In IEU-Ohio's proposal, it references the "tittle g" instead of current generation charges. When AEP's
rates were unbundled prior to the start of electric choice, the amounts that were categorized as
generation-related (or the "big G") were the amounts not distribution-related, transmission-related,
other unbundled amounts, and tax valuation adjustments. Section 4928.34(A)(4). Revised Code. For
AEP, the "little g" is the difference between the "big G" and the amounts allotted for the regulatory
transition charge. The "little g" is what is reflected in AEP's charges as the current generation charges.
Green Mountain also disagrees with IEU-Ohio s proposed RSP because the MDP rates are not market-
based rates (GMEC Reply Br. 5).
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possible and recommends a particvlar format (OCC Ex. 10, at 10, Attach. A; OCC Reply Br.
24-25).

PSEG and OEG argue that the Commission's goals for a RSP are not ful$Iled by
AEP's proposal. Specifically, PSEG states that rate certainty is not assured because of the
many exceptions that are contained in the RSP for possible future events (PSEG Br. 6).
OEG states that rate stability is not induded in the RSP because the $1.17 billion potential
increase cannot constitute stability (OEG Initial Br. 5). Next, they both contend that the
RSP really just provides fmancial stability to AEP and PSEG believes it will benefit AEP's
competitive activities, rather than financial stability of its regulated functions (PSEG Br. 7;
OEG Initial Br. 5). Moreover, PSEG claims that the RSP will do nothing to foster
development of the competitive electric market (PSGE Br. 8). OCC quantifies the impact;
on the residential class for some of the costs over the three years as $266 million if the
additional generation increase is not included and $410 miIlion if it is included (OCC Ex. 5,
at 3-4, Schedule FRP-1). OCC recommends that the entire RSF be rejected (OCC Inftial Br.
64)

If the RSP is not rejected for failure to use market-based rates, OMG, NEMA and
PSEG recommend that the Commission require a competitive bid to test the market (as it
did with the FirstEnergy EDUs) and establish a basis for that market's prices
(OMG/NEMA Reply Br. 6-8, 11; PSEG Br. 9).7 Moreover, OMG and NEMA point out that,
pursuant to Section 4928.14(B), Revised Code, AEP must either provide for a competitively
bid generation service or demonstrate that such would be duplicative to available services.
They argue that AEP cannot make such a demonstration and, therefore, a CBP must be
scheduled Iike the Commission has done with other EDUs (OMG/NEMA Reply Br. 8-9).
If the Commission decides to require a CBP, Green Mountain advocates a retail CBP
(bidding for customers) as done in Pennsylvania, instead of a wholesale CBP (bidding to
provide generation) (GMEC Reply Br. 10-12). IEU-Ohio took the opposite position, stating
that providing customers with a CBP in the current state of the market would elevate form
over substance (IEU-Ohio Initial Br. 40). Instead, IEU-Ohio believes the Commission
should ask the legislature to delay the CBP option until the Commission concludes that the
market is sufficiently mature to warrant the time and resources needed for CBPs (Id.).

Commission Discussion

At the outset, we will note that AEP proposed an RSP because we requested it. All
parties to this proceeding are aware of the direction that this Commission has taken and
the concerns it has with the post-MDP competitive electric environment. In fact, many of

7 The Commission ordered a CBP for the FirstEnergy EDUs in In the Matter of the Applications of Ohio
Edison Company, The CJeoetnnd Electric Illuminating Company and The Toledo Edison Company for Authority to
Continue and Modify Certain Regulatory Accounting Practices and Procedures, for TariJj Approaals and to
Establish Rates and Other Charges Including Regulntory Transition Cfu+rges Following the Market Development
Period, Case No. 03-2144-EL-ATA (June 9, 2004). On December 8, 2004, the CBP took place (an auction).
The Commission concluded, on December 9, 2004, that the CBP auction price should be rejected because
the eviously approved RSP price is more favorable for consumers thaa the clearing price of the
auctprion which represented the best available market-based price to cover FirstEnergy's retail load. In the
Matter of the Application of Oliio Edison Conrpany, The Cleveland Electric Illuminating Company and The Toledo
Edison Company for Approaal of a Competitive Bid Process to Bid Out Their Retail Electric Load, Case No. 04-
1371-EL-ATA, Finding and Order.
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the parties in this proceeding have participated in several other proceedings involving the
MDPs and post-MDP activities for other EDUs. Many of the parties readily acknowledge
that a competitive electric generation market has not developed thus far in AEP's service
territories and will not adequately develop by the time AEP's MDP expires in December
2005. With so few participants, so very little shopping having taken place in Columbus
Southern's territory and no shopping at all having taken place in Ohio Power's territory,
we do not want to simply allow market forces to be unfettered.. We believe, in AEP's
territory, a controlled transition is not only appropriate, but very much needed. We also
believe that many, if not all parties, agree with this fundamental starting point

The difference of opinion occurs with the manner in which to handle the near term.
OCC, OMG, NEMA and LJA argue that Section 4928.14, Revised Code, provides the mly
mechanisms available to the Commission (adoption of a market-based standard service
offer and a service developed through a CBP) and the proposed RSP is neither^ Even with
those two mechanisms identified in Section 4928.14, Revised Code, the parties disagree
what should be done. However, AEP, staff, OEG and IEU-Ohio believe greater flexibility
is available, namely, the.Commission can adopt an RSP. We.agree. AEP takes the position
that.a CBP is not practical and not worth the effort. Staff and IEU-Ohio agreed. We also
agree and, as is within our authority, we conclude that a CBP is not warranted for AEP at
the condusion of its MDP. The record reflects that, in the past several years, only three
competitive suppliers have been certified to provide competitive eleclric service in AEP's
territory and only one is actually serving customers (Tr. I, 34,127). Plus, there has been at
most 3.4 percent shopping in Columbus Southern's service territory and zero percent
shopping in Ohio Power s territory (Tr. II, 175; OCC Ex. 8; GMEC Ex. 5, at first set
discovery requests 25 and 26 and third set discovery requests 1 and 2). This level of
inactivity leads us to seriously doubt the efficacy of initiating a mmpetitive bid. Instead,
we conclude that an RSP (and in particular the one we adopt today) wilI accomplish,
generally, the same as a CBP for customers and provide a reasonable means for customers
to participate in that competitive environment as it continues to develop. As further
explained in this decision, we agree to increase generation rates (which are avoidable to
customers who choose another competitive generation supplier). These components of
the RSP, along with continuation of the unaffected provisions of the ETP, we believe wiII
prompt the competitive market and continue to provide customers a reasonable means for
customer participation. Therefore, we conclude that, at this time, a CBP is not required for
AEP between 2006 and 2008.

Many parties argue that AEP's proposed RSP is not a market-based standard
service offer because it is not based upon the market. OMA and NEMA have argued that
the RSP is not based upon a willing buyer and a willing seller. AEP proposes its RSP as a
substitute for a market-based standard service offer (Plan at 3). Staff presented evidence .
that the RSP is a reasonable proxy of market-based rates based upon its evaluation (Tr. IV,
20-21, 26-27, 244). OCC's witness acknowledged that the Commission has the discretion to
determine an appropriate proxy for a market-based standard service offer, given that both
the retail electric choice market and the wholesale market have not sufficiently developed
(Tr. III, 147). For the period involved (2006 through 2008), we conclude that the generation
rates that we approve in this RSP today will constitute an appropriate market-based
standard service offer, as required by Section 4928.14(A), Revised Code. We will evaluate
any subsequent, additional generation rate adjustments (which are limited to only the
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enumerated categories). Additionally, we conclude that the RSP that we approve today
complies with the requirements of Section 4928.14, Revised Code. None of the auguments
raised to the contrary convinces us otherwise. Finally, we note that there is greater
flexibility under Section 4928.14, Revised Code, than what some parties have advocated in
this proceeding. The Ohio Supreme Court recently recognized, in Constellation NewEnergy,
Inc. v. Pub. i.itil. Comm, _ Ohio St.3d . 2004-Ohio-6767 (December 17, 2004), that an
RSP could satisfy Section 4928.14, Revised Code.

Nexk, we conclude that our decision today will fulfill our previously identif ied RSP;
goals. Throughout this decision, as we address the various components of the proposed.
RSP, we specifically explain how and why we believe that various approved components
are acceptable, ineluding how they meet or fulfill our intended goals.

B. Generation Rates and Charges (Provisions Two and Three of the RSP)

1. Three and Seven Percent Increases

AEP proposes in the RSP that, for all customer dasses, the generation rates will
increase each year (2006, 2007, and 2008) by three percent for Columbus Southem and by
seven percent for Ohio Power. These increases will generate $151 million for Columbus
Southem and $376 million for Ohio Power (AEP Ex. 3, at 10). AEP contends that the three
and seven percent generation rate increases are reasonable to address the Commission's
three objectives of a RSP. These generation rate increases are based upon the companies'
judgment (AEP Ex. 2, at 12). Given that AEP has low generation rates currently, AEP
contends that fixed increases will spur market competition and be preferable to customers,
rather than imposition of full market-based rates (Id. at 13). AEP further notes that the
generation rate increases complement the companies' substantial investments to comply
with environmental requirements. AEP noted that it plans to spend $1.3 billion beyond
normal capital expenditures after 2005 on generation-related envirortmental controls (AEP
Ex. 2, at 14; AEP Ex. 3, at 11). Next, AEP points to other EDU generation rates and
contends that its increased rates would still be below the current Iowest average
residential generation rates of those EDUs (AEP Ex. 5, at 13; Tr. Ill, 31).8 When that
comparison is made, AEP argues that its proposed generation rate increases are
reasonable (AEP Ex. 5,13; AEP Initial Br. 24,67-68).

Staff supports the fixed generation rate increases as reasonable in magnitude and
because they are completely avoidable if a competitor can beat the price and customers
shop (Staff Ex. 2, at 8; Tr. IV, 152, 154-155, 163-164, 248-249; Staff Reply Br. 4). Staff
evaluated this portion of the plan in the context of the current market; the expectation that
generation rates will rise and the magnitude of the proposed numbers for company
financial integrity (Tr. IV 156,158; Staff Ex. 2, at 8). Moreover, staff noted that AEP's rates
are low compared to the Ohio market and keeping them frozen would impede supplier
entry in the territory (Tr. IV, 248).

s Staff notes that AEP is distinguishable from other EDUs in Ohio because it has lower cost generation
supplies and has an infrastructure to allow it to move power within a seven-state region (Staff Initial Br.
4). Staff suggests that AEP's proposal here should be evaluated separately from the ottrer RSPs (Id.).
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OEG, Green Mountain, LIA, OCC, and IEU-Ohio disagree with the proposed fixed,
generation rate increases. OEG and IEU-Ohio object to the three and seven percent
generation rate increases on the ground that they will generate excessive earnings, while
AEP has been already receiving very healthy returns (OEG Ex. 2, at 14-16; OEG Reply Br.
4, 6; 1EU-Ohio Initial Br. 7). OEG contends that the fixed generation increases will
engender 3.6 times more revenues than the companies' projected costs for the
environmental expenditures identified (OEG Ex. 2, at 15). OEG and OCC are also
skeptical that customers will really avoid the increased generation rates on the ground
that the market is defective now and even AEP anticipates that it will remain defective for
a period of time (OEG Reply Br. 22-23; OCC Reply Br. 20). Thus, in OEG's and OCC's
view, customers will only have an option to shop in a defective market or take generation
service from AEP at increasing rates (Id.). Moreover, OCC highlights that the identified
projected costs for the environmental expenditures are not costs just for these coinpardes;
rather, they will be allocated throughout the entire AEP system, but AEP did not account
for such allocation (Tr. I, 79; OCC Ex. 10, at 8; OCC Initial Br. 28). AEP and staff respond
that, after the MDP, generation service is no longer subject to cost-based regulation and,
thus, AEP's generation rates and charges need not be cost-based (AEP Initial Br. 31; Staff
Initial Br. 4; Tr. IV, 154, 158, 165-166, 245). OEG counters by noting that AEP justified
many aspects of the proposed RSP by relying solely on the cost of service for those items
(e.g., additional generation-related expenses to be recovered through generation rate
increases and deferrals) (OEG Reply Br.17-18).

Green Mountain argues that the RSl"s rates are below market (GMEC Initital Br. 8).
Green Mountain further argues that AEP should be required to prove the cost basis of its
generation rates (and distribution and transmission rates) since AEP has justified its RSP
by pointing to various costs/expenses and Section 4905.33(B), Revised Code, prohibits
service for less than actual cost for purposes of destroying competition (Id. at 18).

IEU-Ohio contends that justification for the fixed generation rate increases is weak
because it is not dear that AEP will spend all estimated amounts on environmental
compliance, the estimated expenditures only modestly affect production costs during the
RSP period, and those expenditures will be allocated among the various operating
companies as production costs (Tr. I, 58-60; IEU-Ohio Initial Br. 5-6). IEU-Ohio prnnts out
that the proposed fixed generation rate increases will allow AEP to collect $527 million
more than current generation rates allow, in addition to the $702 million in transition costs
allowed under the ET'P decision (IEU-Ohio Initial Br. 3). IEU-Ohio points out that this RSP
asks the Commission to approve generation rate increases on the basis that the current
generation rates are below market, while in 1999, AEP daimed that the generation
component was at above-market prices and, therefore, asked for regulatory transition
costs (IEU-Ohio Tnitial Br.17-18, 22; IEU-Ohio Reply Br. 7).

IEU-Ohio aclmowledges that electric generation service (after the MDP) shall not be
subject to traditional cost-of-service supervision or regulation, but it also believes that the
Commission has a duty to ensure that the standard service offer prices are just and
reasonable (IEU-Ohio Initial Br. 25-29; IEU-Ohio Reply Br. 3-5). In IEU-Ohio's view, the
RSP's proposed generation rates are too high and not reasonable, particularly since AEP's
financial condition has been very favorable over the last few years. Next, IEU-Ohio
contends that these rate increases will simply fund investments and growth on earnings
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and are not necessary for financial stability (IEU-Ohio Initial Br. 30-31). IEU-Ohio also
noted that, in Virginia price caps have been extended and Ohio should realize that raising
retail prices in Ohio (while other states extend rate caps) will not benefit Ohio as it strives
to compete in the global economy (IEU-Ohio Reply Br. 8).

OCC argues that this portion of the RSP violates Section 4928.38, Revised Code,
because it seeks recovery of additional generation-related costs not authorized in the ET1'
at the time when AEP is supposed to be on its own with respect to recovery of generatiorr
related costs (OCC Motion to Dismiss 5). OCC further argues that these fixed generation-
rate increases are not cost-based or justified because a complete picture of current costs
has not been made (some prior costs may no longer exist, while some new costs and
benefits have developed) (Tr. I, 173-174, 222; OCC Initial Br. 28-31; CCC Reply Br. 16,17).
OCC supports OEG's estimated rates of return and argues that they demonstrate that the
fixed generation rate increases alone will cause extremely high returns for AEP that
should not be permitted (OCC Initial Br. 32, 39; OCC Reply Br. 16-17). In other words,
OCC states that AEP should not be eaming higher returns on equity than they could
possibly be allowed in a regulatory environment when a developed competitive market is
absent (Id. at 39).

LLA also disagrees with the generation rate increases in the RSP (LdA Initial Br. 16).
On legal grounds, LIA argues that, since the RSP involves an increase in rates, AEP has
violated Sections 4909.17 and 4909.19, Revised Code, by not following rate increase
procedures (Id. at 9). Moreover, LLA contends that AEP's actions/inactions regarding
RTO membership have caused a competitive market to not develop and, therefore, AEP
does not have "clean hands" and should not be rewarded with excessive increases in rates
(LIA Reply Br. 2). From a public policy perspective, LIA contends that the companies
already have high profit margins and do not need rate increases, and yet do not propose
any programs to mitigate the impact of the RSP on low-income customers (LIA Initial Br.
16, 20, 31; LIA Reply Br. 3-4, 6). UA notes that AEP is the only Ohio utility to ever
terminate funding for low-income energy efficiency programs (APAC Ex. 1, at 7; Tr. IV,
182; LIA Initial Br. 32). LIA further contends that the RSP will exacerbate the already high
amounts of percentage of income payment plan (PIPP) arrearages for AEP customers (Id
at 26). If the Commission proceeds with an RSP, LIA and OCC argue the Commission
must consider the impact of the RSP on the low-income consumers and vulnerable
populations in order to promote rate stability and certainty (Id. at 20, 34; OCC Initial Br.
62). Specifically, LIA urges: (a) the Commission to allow PIPP customer pools to
participate in CBPs during the RSP; (b) AEP to negotiate with the Ohio Department of
Development; Commission staff, and low-income intervenors to develop "an approach to
arrearages that reinforces good payment behavior by PIPP program participants and
reduces the PIPP debt to a manageable level that can conceivably be repaid"; and (c) the
Commission require funding by AEP of $1.5 million per year for a low-income energy
efficiency program in AEP's service territory (APAC Ex. 1, at 8, 12; Tr. IV, 197, 201; LIA
Initial Br. 29, 32; LIA Reply Br. 7-8). OCC supports these three recommendations (OCC
Initial Br. 62).
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Commission Discussion

Certainly, to some extent, the generation rate increases will provide additional
funds to the companies and assist in their financial stability. As noted, AEP will be

rringlarge generation-related expenses above normal capital expenditure Ievels-
t=ng the RSP period. However, we also believe that the RSP package as a whole:
supports our goals of helping to develop the competitive market and providing some ratw
stability. We reach this conclusion because we believe that the generation rate inereases
are a reasonable approximation of the future market conditions. With the RSP's
structured, periodic generation rate increases, customers will not be subjected to
significant swings in generation rates in an emerging competitive market for AEP. We.
believe this provision is not onl y very important to spurring a competitive market, but also
to protecting customers from the risks and dangers associated with price volatility and a
nascent competitive market.

We also accept our staffs conclusion that the percentage increases are reasonable in
magrritude. Many of the parties object to this provision because they contend that AEP is
already earning too much. However, these parties seem to forget that, with the expiration
of the MDP, generation rates are subject to the market (not the Commission's traditional
cost-of-service rate regulation) and that the plan was an option that AEP voluntarily
proposed. Section 4928.05(A)(1), Revised Code. We make this observation to point out
that, under the statutory scheme, company earnings levels would not come into play for
establishing generation rates - market tolerances would otherwise dictate, just as AEP
argued (AEP Reply Br. 26-27). We are strongly committed to encouraging the competitive
market in AEP's service territories as it is the policy of this state, per Section 4928.0Z,
Revised Code. Given that commitment, we do not feel that the eamings levels evidence or
cost-based analyses and arguments presented by OEG, OCC, IEU-Ohio or LIA. justify
rejection of this provision. We believe that this provision will establish generation rates
that are appropriate for the RSP period, spur the competitive market, and also protect
customers from dramatic or volatile generation rate price changes. We do not agree that
this provision violates any of the cited statutes.

While we have found the proposed generation rate increases to be reasonable, both
in concept and in number, it is also appropriate to point out that these increases will be
avoidable during the rate stabilization period. Customers who choose another
competitive generation supplier can avoid AEP's increased generation rates (because those
customers will pay, instead, the rates of their chosen supplier). We believe this is an
important point to note.

We do realize that rate increases can be difficult for some customers to handle, as
LIA has argued. We are not ignoring these concerns. In fact, we believe that the
structured nature of the generation rate increases wi11 be more helpful to the low-income
customers in AEP's territory than would otherwise likely occur without the RSP. Ideally,
we agree that rate increases are not preferred, but we are weighing and balancing several
competing interests and we believe that the proposed generation rate increases will result
in the most balanced and reasonable generation rates for all customers in AEP's service
territories during the three years following the MDP. For these additional reasons, we
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accept this provisiort. Despite that conclusion, we agree that low-income customers, in
particular, can be disproportionately affected by the RSP. To alleviate that concern, we
conclude that low-income customers should receive some additional assistance.
Therefore, we have provided for additional funding of low-income and economic.
development programs during the RSP period as set forth in Seclion VI.G of this decision.

2. Elimination of Five Percent Residential Discount

For all residential customers, AEP proposes an additional generation rate increase
each year of 1.6 percent for Columbus Southern and 5.7 percent for Ohio Power, if the five
percent generation discount tenninates on June 30, 2004. This would end the five percent
residential rate reduction 18 months earlier than what was agreed upon in the ETP
stipulation (Tr. I, 28). If elimination of the five percent discount to residential customers is
included, AEP calculates that the generation rate increases will be 8.5 percent for
Columbus Southern residential customer and 13.2 percent for Ohio Power residential
customers in 2006 (AEP Ex. 2, at 11). This would amount to roughly a $6 million increase
for residential rates (Tr. I, 29). AEP supports this proposal by noting that Section
4928.40(C), Revised Code, allows the Commission to terminatt. the discount if it is
"unduiy discouraging market entry by f .. .] aIternative suppliers." Despite the proposed
June 30, 2004 date having passed, AEP has noted that the alternative is still viable, but the
later termination of the discount (stiII prior to the end of the MDP) will resuIt in reduced
fixed increases for residential customers (AEP Initial Br. at footnote 11). AEP, staff and
Green Mountain believe that the current generation rates, along with the existing
temporary discount, unduly discourages market entry because of the small price
differentiai between AEP's generation rates and others' generation supplies (AEP Ex. 2, at
12; Tr. IV, 23; GMEC Br. at 16-17). Staff and Green Mountaia urge the Commission to
eliminate the temporary discount (Staff Ex. 2, at 9; GMEC Initial Br. 17).

OCC opposes elimination of'the five percent discount on the ground that the ETP
stipulation requires the companies to retain the discount for residential customers ihrough
the MDP (CCC Initial Br. 32; OCC Reply Br. 17).9 The ETP stipulation states that thq
companies will "not seek to reduce the [five percent] reduction in the generation
component rate reduction for residential customers during the market development
period" (OCC Ex. 1, at 6). OCC also contends that AEP has not demonstrated that the
discount is unduly discouraging market entry, as required by Section 4928.40(C), Revised
Code (OCC Ex. 10, at 5; OCC Reply Br.18). In fact, AEP could not say that elimination of
the discount would result in suppliers entering the residential market (AEP Ex: 2, at 12; Tr.
I, 137-138). AEP contends that its RSP does not ask to remove the five percent discount
during the MDP; it only noted that it was an option that the Commission could consider in
the context of the RSP's proposed generation rate increases (AEP Initial Br. 27-28,68, 78).

IEU-Ohio states that the Commission should consider elimination of AEP's five
percent residential discount in a "stand-alone" proceeding that is "focused on the

9 OCC argues that the Convnission lacks authority to approve any portion of the RSP that impacts any
term in the ETP decision (OCC Motion to Dismiss 2; OCC Initial Br. 2-3). Staff disagrees with that
argument because the Commission retains ongoing jurisdiction over its orders, including the authority
to change or modify its earlier decisions as it deems necessary in the best interests of the utility and
customenc (Staff Initial Br. at footnote 1).
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residential customer sector and the full range of conditions that are affecting market entry
by alternate suppliers" (IEU-Ohio Initial Br. 41).

Commission Discussion

CCC correctly cites the ETP stipulation. We also believe that AEP's argument that;
its RSP does not ask to remove the five percent discount is an attempt at "hair-spfitting".
AEP's RSP proposed eliminating the five percent discount and it previously agreed that it
would not make such a request during the MDP.

Notwithstanding the language in the ETP stipulation and our acceptance of that
stipulation, we have the ability to evaluate the impact of the five percent residential
discount under Section 4928.40(C), Revised Code. Section 4928.40(C), Revised Code, gives
the Commission the flexibility to eliminate the five percent residential discount if it
unduly discourages market entry in AEP's service territories. We believe that an early
ending to the discount is not warranted and, rather, it is appropriabe that the five percent
residential discount in both companies' terrjtories, end effective December 31, 2005. We
further note that ending the five percent residential discount on December 31, 2005, is in•
keeping with S133 (including Section 4928.40, Revised Code) and is consistent with the
timing required of the residential discounts of four other EDUs. Ohio Edison, Case No. 03-
2144-EL-ATA, supra at 24-25 and In the Matter of the Application of The Cincinnati Gas &
Electric Company to Modify its Nonresidential Generation Rates to Pronide for Market-Based
Standard Seraice Offer Pricing and to Establish an Alternative Competitive-Bid Service Rate
Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA, Opinion and
Order at 36-37 (September 29, 2004).

3. Additional Generation Rate Increases

AEP's RSP allows generation rates to further increase, after a Commission hearing,
for: (a) increased expenditures incurred through an affiliate pooling arrangement for
complying with changes in laws/rules/regulations related to environmental
requirements, security, taxes, and new generation-related regulatory requirements
imposed by statute/rule/ reguIation/administrative order/court order; or (b) customer
load switches that materialiy jeopardize either company's ability to recover the anticipated
generation revenues. Total generation rate increases cannot be greater than seven pacent
for Columbus Southern and 11 percent for Ohio Power in any given year (if the five
percent residential discount is not eliminated).10 The additional generation adjustments
are effectively capped at four percent. The RSP proposes a 90-day time frame, after which
the proposed increase will become effective on an interim basis until the Commissiori s
final order is implemented.

AEP points out that this aspect of the RSP only gives the company the flexibility to
ask for additional, limited generation rate increases in the event of changes in the two
enumerated categories; it does not pre-approve or guarantee rate increases ^AEP Ex. 2,16-

10 If the five percent residential discount would have been eliminated as of June 30, 2004, any additional
generation rate increases would be at most four percent above the residential customerd fixed annual
increase, which would be at most 5.6 percent for Columbus Southern residential customers and 9.7
percent for Ohio Power residential customers (AEP E c 2, at 18).
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17; AEP Initial Br. 35). AEP characterizes this provision as a means to manage the risk it'
faces relative to the fixed generation rate increases (AEP Reply Br. 28). At this point in:
time, AEP does not expect to ask for additional rate increases (Tr. I, 198). Also, AEP
mentions that any additional increases that might be authorized by the Commission could
be avoided for customers who choose another competitive supplier (AEP Initial Br. 35).

Staff, Green Mountain and IEU-Ohio do not fully support or fully object to this
provision. They believe that any request for additional generation rate increases should be
evaluated by looking at the company's overall financial health (not just the events that
triggered the proposed further increase) and not be limited to four percent (Staff Ex. Z at
9-10; GMEC Reply Br. 12-13; IEU-Ohio Initial Br. 42; Tr. IV, 33, 153, 231, 245). Staff
recognizes that the proposed additional generation increases would be sought for many of.
the same reasons that AEP had based its proposed three and seven percent increases and,
thus, believes automatic additional increases should only be considered after looking at
the whole company (Tr. IV, 153, 245-247). AEP responded by stating that a look at the
overall finanaal health of the company is contrary to Section 4928.05(A)(1), Revised Code,
because generation pricing will not be subject to cost-of-service ratem.aking principles
(AEP Initial Br. 38). Additionally, AEP predicts that holding generation rates down
because of a strong "wires business" is lilcely to result in rate shock in 2009, which is what
the Commission is trying to avoid today (Id.; Tr. L 247).

OCC argues that the proposed four percent additional increase does not result froat
changes in market prices and, thus, is not market-based (OCC Ex. 10, at 9). Like staff,
OCC characterizes this provision as improper single-issue ratemaking and also criticiz.es
the ambiguity of the phrase "materially jeopardizes either or both companies' ability to
recover the increased revenues" (Id.).

OEG worries that this portion of the RSP could permit recovery twice for the same
expenses; essentially that the same tosts used to justify the fixed increases arguably could
justify the proposed additional increases (OEG Ex. 2, at 16-17). Plus, because the
companies will continue to have very high earnings, OEG believes that the additiona(
generation rate increases are not needed to maintain financial stability (OEG Initial Br. 8).
AEP notes that this criticism is really a concein over the Commission's ability to judge any
proposed additional generate rate increase and not a sufficient basis for rejecting this
portion of the RSP (AEP Initial Br. 39).

Commission Discnssion

We find this portion of the RSP to be acceptable. We agree with AEP that this
portion of the RSP will allow AEP to seek additional generation rate increases; it does not
pre-approve them (although it does limit any approved amount). We understand staff's
and IEU-Ohio's preference that subsequent generation rate increases be viewed in the
context of the company's overall financial health, but that position ignores the
requirements of Section 4928.05(A)(1), Revised Code. Thus, we find this portion of the
RSP to appropriately temper potentially large generation rate increases (by limiting the
dollar amounts), while also recognizing AEP's interest in financial stability. This
provision is a compromise position that takes into consideration the competing interests.
We understand the critiosm raised with the phrase "materially jeopardizes either or both
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companies' ability to recover the increased revenues." In the event that further increases
are requested by AEP, we will evaluate this. Similarly, we understand OEG's concern that
AEP could request further generation-related rate increases for items that it is already
recovering. But, as AEP states, the concern does not justify rejecting the provision; it is
really a quest9on of whether the proposed further increase is properly evaluated. For
these reasons, none of the comments raised in this proceeding convinces us that this
portion of the RSP should be rejected.

C. Distribution Rates and Charges (Provisian One of the RSP)

Under the RSP, AEP distn`bution rates and charges in effect on December 31, 2005,
would remain in effect through 2008 (except for the universal service fund rider, energy
efficiency fund rider, and certain cost-based charges such as right-of-way charges). These
"frozen" distribution charges could be also adjusted in the event of an emergency, ches
in transmission/distribution allocations under the FERC's seven-factor test, or if the
companies experience increased distribution-related expenses due to: (a) changes in
laws/niles/regulations related to environmental requirements; (b) security; (c) taxes; (d)
O&M due to new requirements imposed by federal or state legislative or regulatory
bodies after March 31, 2004; and (e) major storm damage service restoration. Furthermore,
the "frozen" distribution rates will be adjusted, if the Commission approves, to recover
certain deferred RTO administrative costs (deferred in 2004 and 2005) plus carrying costs
and certain deferred carrying costs on certain environmental expenditures since 2002, plus
carrying costs.

AEP points out that the RSP only freezes distn"bution rates for an additional one-
year period for Ohio Power, because the ETP froze them previously (AEP Ex. 2, at 5). AEP
acknowledges that; in addition to what is contained within the ETP, the RSP would add
some additional categories for which the "frozen" distribution rates would/could be
adjusted (Id.; Tr. I, 31-32). AEP co7itends that, at least with the proposed adjustments for
security expenses and the specified O&M expenses, they are justified because of the
unforeseen security issues that previously developed and the likelihood that O&M
expenditures wi31 be needed since the ETP was approved (AEP Ex. 2, at 6).

Staff, IEU-Ohio and OEG state that a distribution rate case should be conducted,
instead of freezing distribution charges from 2006 to 2008 (Staff Ex. 2, at 7-8; Tr. IV, 230;
IEU-Ohio Initial Br. 42; OEG Ex. 2, at 22-23). They reach this concJusion because these
distribution rates were established in 1991 and 1994 rate cases (Staff Ex. 2, at 8). More
Tecifically, OEG believes that AEP's retums on common equity have been very high over

e last several years and the proposed RSP will only perpetuate them (OEG Ex. 2, at 11-
14). AEP took issue with OEG's rate of return calculations, aIleging a number of errors
(AEP Initial Br. 31-35).

OCC also opposes this provision. OCC contends that the additional exceptions to
the distribution rate freeze (security and O&M expenses) are unwarranted (OCC Ex. 10, at
6). In OCC's view, AEP accepted the risk that increasesd expenses for these two items
would occur when it signed the ETP stipulation and AEP should not now be permitted to
iIlegally attempt to modify the ETP or violate Sections 4909.18 and 4909.19, Revised Code
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(OCC Ex. 10, at,6-7; OCC Motion to Dismiss at 9).11 Moreover, OCC contends that these'
exceptions to the distribution rate freeze constitute single-issue ratetnaking, which is not:
appropriate public policy because the exceptions do not reWgnize other cosf-related
changes (CiCC Ex. 10, at 6-7; Tr. III, 187-188). In response, AEP states that OCCs position
conflicts with its position that the Commission set a post-MDP generation rate at
something other than market levels (AEP Initial Br. 14).

I1A disagrees with the distribution rate provision in the RSP because it wiIl also:
allow rate increases (LIA Initial Br. 16).

Commission D-iscussion

We find that Provision One of the RSP is acceptable. The additionat exceptions to-
the distribution rate freeze are, in the context of considering the RSP as a package,
reasonable. We understand OCC's contention that the additional exceptions to the rate
freeze can be considered single-issue ratemaking, but we also must point out that OCC
prsviously agreed to other exceptions to the distribution rate freeze, which can also be
considered single-issue ratemaking. The next question then is whether the additional
exceptions are )ustified. We do accept AEP's contention that, in 1999 and 2000, security
expenses and the specified O&M expenses were not fully foreseeable. In this respect, we
believe that allowing for these additional exceptions to the distribution rate freeze during
the RSP is acceptable. We view the extension of the distribution rate freeze as a positive
aspect of the RSP, which meets our goal of fostering a competitive market and still
balancing rate stability with financial certainty for AEP.

We appreciate the position taken by staff, IEU-Ohio and OEG about the need for a
distribution rate case. They have correctly noted that a rate proceeding has not taken
place for either company for a period of time. AEP believes that, after the RSP, it would be
appropriate for the Commission td initiate rate proceedings (Tr. I,102). AEP explained
that a rate proceeding at this point would frustrate the Commission's goals of rate stability
and financial stability over the next few years (Id.). We agree that embarking on a rate
proceeding at this point could run counter to our ultimate goals. Therefore, we do not
accept that position.

D. Deferral Requests (Provisions One, Five and Six of the RSP)

The companies propose to defer the costs of several items during the RSP (AEP Ex.
2, at 8-9; AEP Ex. 4, at 4-6,10-12). These items are:

(a) RTO administrative charges (adjusted for net congestion costs) from
the time of integration into PjM'2 through 2005, plus a carrying
charge (based on the weighted avera ge cost of capital).

(b) The 2004 and 2005 equity carrying charges on expenditures begun in
2002 through 2005 for expenditures located in Account 107,
construction work in process (CWIP).

il OCC contends that; after the MDP, EDU distn'bution rates can only be adjusted through p?operty filed
applications under Chapter 4909, Revised Code (OCC Motion to Ihsmiss 10).

12 AEP integrated into PJM on October 1. 2004.
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(c) The full carrying charges (based on the weighted average cost of
capital) on expenditures begun in 2002 through 2005 for all functions
in Accounts 101 (electric plant in service) and 106 (completed
construction not classified), except line extension expenditures, which
are already subject to carrying cost deferrals.

(d) Consumer educatiory customer choice ilnplementation, and transition
plan filings through 2005, plus a carrying charge.

(e) Consumer education, customer choice implementation, and transitian
plan filing costs incurred after 2005, and all RSP filing costs, plus a
canying charge.

Most of the expenditures in the second and third categories are associated with
environmental control equipment (nitrogen oxide bumers, flue gas desuIphurization, and
selective catalytic reduction) for generation facilities (Tr. 11, 14-18; OCC E^. 3). AEP
estimated the total amounts of these proposed deferrals over the RSP as follows (AEP Ex.
4, at 3, 6-7; AEP Ex. 3, at 4,5, 7; AEP Ex. 2, at 8):

Ewgg^gd Deferral Columbu Sou ow

RTO Admirt. C'-osts $11.9 niillion 15.6 million
RTO Admin. Costs Can-ying Costs 2.5 million 3.2 miltion

C Costs 1.0 rnillion 9.0 million
In-Service Plant C 'n Costs 13.0 million 50.0 mi]lioat
Addl. C in Costs for CVVII' and

. In-Service Plant 2.0 million 9.0 million
Pre-2006 Education, Choice

Im 1. and Transition Plan
Filing Costs 40.6 nvllion 45.5 million

Post-2005 Education, Choice
Im 1., Transition Plan Filing
and all RSP Filing Costs17 18.2 million 19.7 million

Total $89.2 million $152 million

13 These estimates do not include an adjustment for congestion costs, as those are unknown (AEP Ex. 3, at
3;AEPEx.Z at8).
AEP's estimate of the RTO administrative costs totaled $14.4 million for Columbus Southern and $18.8
mitlion for Ohio Power, while the revenues to be produced by this aspect of the RSP are estirnated tD be
$48 million fox Colunibus Southern and $60 million for Ohio Power (AEP Ex. 3, at 7, 10). However, we
note that AEP's brief reflects instead that the anticipated revenues to be produced by this aspect of the
RSP will be $16.8 million for Columbus Southern and $20.7 million for Ohio Power (AEP Initial Br.
Attachment A at 3 and Attachment B at 3).
AEP's estimates of the carrying costs of the CWtP and in-service plant totaled $16 million for Columbus
Southem and $68 milBon for Ohio Power, while the revenues to be produced by this aspect of the RSP
are estimated to be $23 million for Columbus Southern and $99 million for Ohio Power (AEP Ex. 3, at 7,
10).
These estimates were made by AEP in May 2000 (OCC Ex.1, at 4). They do not include carrying charges.
No updated estimates were presented as evidence in this proceeding.
The companies did not estimate RSP filing costs (AEP Ex. 3, at 5).
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In AEP's view, these are new, significant costs that cannot be capitalized and were not
built into current rates (AEP Ex. 4, at 7). It should be noted, however, that AEP would
amortize these new deferrals over the three-year RSP and begin recovering those amounts
as regulatory assets through distribution charges in 2006, except for the consumer.
education, customer choice implementation, transition plan filing costs incurrred, and all
RSP filing costs, plus a canying charge (AEP Ex. 2, at 21; AEP Ex. 4, at 4).

1. Regional Transmission Organization Administrative Costs

Staff calculated an average of the RTO deferral rider to be .27 mills/kWh for both
companies and found it to be a reasonable level for what it considers to be a new service.
(Tr. IV, 63-64, 67-68, 112, 253). OMG and NEMA do not fully object to this proposed
deferral, but contend that recovery of it during the RSP will cause some shopping.
customers to be charged twice for those same costs (OMG/NEMA Initial Br. 9-11). OCC•
also agrees with this criticism, but sti21 otherwise objects to the deferral, as detailed further
below (OCC Initial Br. 8-9; OCC Reply Br. 8). More specyfically, OMG and NEMA explain
that any shopping customer will pay the pre-2006 RTO administrative charges to his/her
generation supplier as part of the cost of receiving that generation supply and, then, also
pay AEP when it assesses the deferral durin g the RSP. OMG and NEMA state that an easy
solution is to require that AEP customers who shop after October 1, 2004, get a credit for
PJM administrative charges until the end of the MDP, but impose the deferraIs upon them
during the RSP (OMG/NEMA Initial Br.11-12). Green Mountain agrees (GMEC Reply Br.
9). AEP responds to this suggestion, stating that it is impossible to segregate how much
each customer's bill will recover the deferral and, thus, the suggestion is not possible (AEP
Reply Br. 19-20).

OCC objects to the RTO administrative cost deferral for several other reasons. OCC
first contends that this proposed deferral should be rejected because it violates the intent
of the distribution service rate cap (set forth ii ► Section 4928.34(A)(6), Revised Code); it is
simply an attempt to recover costs that were to be recovered by the capped distribution
rates (OCC Ex 10, at 7; OCC Initial Br. 5-6, 9; OCC Reply Br. 2-3; OCC Motion to Dismiss
7). OCC also considers this provision to violate the part of the ETP decision which freezes
distribution rates beyond the MDP. OCC points out that a utility can recover transmission
costs through an increase to the transmission component, which will correspondingly
decrease the distribution component during the MDP (OCC Initial Br. at 6). AEP even
acknowledged this possibility (Tr. I, 171). Second, OCC argues that AEP is propo
single-issue ratemaking contrary to Chapter 4909, Revised Code (OCC Initial Br. 7;
Reply Br. 12-13). OCC does not believe that the Commission should consider this single
($33.2 million) charge in isolation of overall hransmission rates.

OCC next contends that the proposed deferral of the RTO administrative charges
would improperly allow AEP to recover transmission-related expenses through
nonbypassable distribution rates (OCC Reply Br. 7-8). AEP acknowledges that the RTO
administrative charges are transmission-rated (AEP Ex. 2, at 7; AEP Ex. 4, at 16; Tr. 1, 240).
However, AEP contends that these costs benefit all customers (switching and non-
switching customers) because all customers benefit with AEP's participation in an RTO.
AEP explains that the only means to allocate cost recovery among all customers in a
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competitively neutrai fashion is a nonbypassable distribution charge (AEP N. 2, at 7; AEP
Ex. 4, at 18). AEP also explained that, without the requested authority or FERC authority,
the RTO administrative charges would not be recovered (Tr. I, 237). Moreover, AEP stated
that, while the RTO administrative costs could be recovered via a change in state
transmission charges (and thereby reduce distribution rates), AEP would effectively not be
able to recover those transmission expenses (Tr. I, 238). Finally, in OCCs view, it "strains
credibility that the companies did not know there would be RTO administrative costs'
when they agreed to join an RTO in the ETP stipulation" (OCC Initial Br. 10). OCC also
does not consider the RTO administrative costs to be a new service, as staff indicated, or:
rate stabilfzation charges. OCC believes these are MDP-incurred transmission charges.
proposed to be recovered through a distribution rider after the MDP (Id.).

LIA argues that a deferral of the pre-2006 RTO administrative costs is tantamount
to an increase in the MDP-capped distribution rates (LIA Initial Br. 4, 6). LIA states that
Section 4928.38, Revised Code, prohibits the creation of new deferrals associated with
distribution service construction, and Section 4928.34(AX6), Revised Code, and the ETP
decision are.also violated (Id. at 5, 7). In LLA's view, this deferral constitutes a'baclc doaa"
attempt to raise distribution rates, regardless of when the deferral is collected (Id. at 6).

OEG contends that the RTO administrative cost deferral proposes to adjust frozen
distribution rate under circumstances not permitted by the ETP decision (OEG Initial Br.
13). OEG also believes that the effect of the deferral request is to avoid a rebalancing of
transmission and distribution rate levels, which is required by Section 4928.34(A)(1),
Revised Code, to remain at the MDP levels (Id.). Next, OEG takes issue with the dollar
amounts in this proposed deferral for two reasons. OEG points out that AEP does not
plan to recognize, in the amount of RTO administrative deferrals, the benefit that AEP will
receive from making additional off-system sales as a member of PJM (Tr. I,173). Further,
OEG highlights that these administrative costs will include costs related to the companies'
efforts to participate in the MISO (Tr. I, 248; OEG Initial Br. 14).

IEU-Ohio states that these RTO administrative costs were considered when
transition costs were developed in the ETP proceeding and the companies' current
financiai condition does not justify creation of new regulatory assets (IEU-Ohio Init3al Br.
at 44). For this reason, IEU-Ohio contends that the proposed deferral should be denied.
IEU-Ohio also noted that, in July 2004, an AEP affiliate in Virginia agreed to forego
recovery of RTO administrative costs, certain congestion costs, and ancillary service cost
increases, except through a base rate case (IEU-Ohio Reply Br. 7-8, Attachment). That
affiliate also agreed to not seek to defer such Virginia-specific costs. Furthermore, that
affiliate agreed to not seek to recover development and implementation costs that were
then being deferred, other than through a base rate case. IEU-Ohio makes the point that
other treatment of RTO administrative costs has been agreeable to an AEP company.
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Commission D'sscussion

The RTO administrative charges involved in this proposed deferral will be charges
incurred from October 2004 through 2005. We do not believe that this proposed deferral is
a rate increase. Accord, Consumers' Counsel v. Pub. Utii. Comm. (1983), 6 Ohio St.3d 377.
Recovery of the deferred RTO administrative charges would be based u pon accruals
during AEP's MDP. As a result, we will not approve the proposed deferral of 2004 and
2005 RTO administrative charges.

The Commission recognizes that AEF's expenditures for RTO membership during,
the MDP have been and will continue to be instrumental in enabling AEP to efficiently.,
fulfill its provider of last resort (POLR) responsibilities during the rate stabilization period.
AEP is required to provide that function after the MDP. Section 4928.14(A) and (B),
Revised Code. The Commission has also recognized in other cases that the POLR
responsibility of the EDU is one for which the EDU incurs necessary costs and which
warrants compensation during rate stabilization periods. See, Dayton, supra at 28, and..
Ohio Edison, Case No. 03-2144-EL-ATA, supTa at 23-24. The Supreme Court of Ohio
recently upheld an earlier Commission conclusion that the existence of POLR costs makes
it reasonable to apply a charge to customers during a RSP period. Constellation, supra. Our
staff also made this argument in this proceeding (but in relation to the CWIP and in-
service plant deferrals). We believe the proposed RTO administrative charge amounts for
collection during the rate stabilization period constitute reasonable and not excessive
compensation to AEP for part of the cost of futfilling its POLR responsibilities and,
accordingly, approve the collection of these amounts as part of a POLR charge. This POLR
charge will be established as part of a separate unavoidable rider that is applicable to all
distribution customers.

We reach this conclusion based upon the spe 'cif'ic circumstances before us in this
proceeding. Nothing in this decision is intended to be precedent-setting or to be construed
as ruling upon the other RTO charge-related deferral requests that we have recently
received from other EDUs. See, In the Matter of the Application of The Dayfon Power and Light
Company fbr Authority to Modffy its Accounting Procedures, Case No. 041645-EL-.4AIvi, and
In the Matter of the Application of Ohio Edison ConTpany, The Cleveland Electric Illuminating
Company, and The Toledo Edison Company to Modify their Accounting Procedures, Case No. 04-
1931-EL-AAM

2. Carrying Costs of Construction Work in Progress and In-
Service Plant Expenditures

Staff supports the CWIP and in-service plant deferrals as well (Staff Ex. 2, at 11).
Staff considers such deferrals to be equivalent to POLR charges (Tr. N,108-109, 147,148,
171). Staff reaches this conclusion because the RSP is providing an option to switch and
avoid charges for AEP customers and creating a risk for AEP that customers will switch,
for which it is reasonable, in staff's view, for AEP to collect POLR charges (Tr. IV,149-150).
AEP cancurs that these costs function as POLR costs (AEP Initial Br. 47,79; AEP Reply Br.
16). Moreover, staff noted that, when compared to similar char ges proposed by other
EDUs, staff felt that AEP's proposed levels were reasonable (Id^. Staff calculated the
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amounts per kWh to be .38 mills for Columbus Southern and 1.16 mills for Ohio Power,
for an average of .84 mills (Tr. IV, 108-109). Staff also stated that allowing AEP to recover
a part of what it would be able to obtain under traditional regulatory process when
competition has not really arrived is reasonable (Staff Ex. 2, at 11). Staff further
acknowledges that, if these costs are allowed as rate stabilization chaz ges, it is fair for the
charges to be bypassable (that is to say, a customer who chooses another supplier and is
not returning would not be subject to the charge while purchasing another's generation)
(Tr. IV, 254-255).

OCC objects to this portion of the RSP for a host of reasons. OCC az gues that, if
these generation-related deferrals are permitted for recovery after the MDP, then the rate
freeze is meaningless (OCC Initial Br. at 14, 51; (DCC Reply Br. 2-3). CCC believes that,
after the MDP, new distribution deferrals are not permitted under Ohio law because
distribution rates are subject to rate regulation under Chapter 4909, Revised Code (OCC
Initial Br. 14-15, 52). Additionally, OCC contends that AEP assumed the risk of these
expenditures when it agreed to freeze distribution rates in the ETP proceeding (Id. at 15,
17-19). OCC points to OEG's evidence that AEP does not need the deferrals tq provide
fmancial stability. OCC also claims that distribution rates should not be increased to
recover generation costs, per the ETP decision and Sections 4928.15, 4928.17(A),
4928.34(A)(6) and 4928.38, Revised Code (Id. at 15-16; OCC Motion to Dismiss 8; OCC
Reply Br. 10-11). Like the RTO administrative costs, OCC contends that the Commission
should not approve these single-issue ratemaking deferrals without looking at the full
picture and because shopping customers wiB then pay a portion of AEP's generation costs
even though they will be taking generation service from a competitor (OCC Initial Br. 15,
22, OCC Reply Br.. 12-13).

OEG and OCC argue that these deferrals constitute retroactive ratemaking (a rate
increase during the MDP) because the deferral relates to amounts in existence prior to the
date of the decision in this case (OEG Ex. Z at 18-19; OCC Initial Br.17-19). Also, OEG and
LIA contend that these two deferrals take away one of the primary incentives of
implementing electric choice in Ohio (a cap on distribution rates during the MDP)
contrary to Section 4928.34(A)(6), Revised Code (OEG Initial Br. 9-11; LIA Initial Br. 4):
Further, OEG, LIA and CCC believe these deferrals violate the ETP decision because they
are generation-related expenses used to adjust distribution rates during the period
allowed by the ETP decision for frozen distribution rates (LIA Initial Br. 5, 7; OEG Initial
Br. 12-13; OCC Initial Br. 16). AEP disagrees, noting that the Commission has allowed
deferrals for periods that precede the date of a decision (AEP Initial Br. 46). Also, AEP
argues that accounting deferrals are not rate increases and, thus, cannot constitute
retroactive ratemaldng (Id.; AEP Initial Br. 70; AEP Reply Br. 17).

OEG also argues that these deferrals do not recover distribution-related costs and
should not be deferred for recovery in distribution charges (OEG Ex. 2, at 20-22). AEP
agrees that these deferrals are not recovering distribution costs and, thus, argues that the
distribution rate freeze cannot predude them (AEP Initial Br. 47). In AEP's and staff's
view, recovery of these deferrals will function as POLR charges, not distribution service
charges (Id.; AEP Reply Br. 16; Tr. IV,108,147).

9, 0 n ,.`.; 0 7
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Green Mountain has a different point of view. It argues that generation-related
increases should not be as limited as set forth in the RSP (GMEC Initial Br. 15-16). Instead,;
Green Mountam contends that any generation-related costs that AEP seeks to recover
should be included in generation rates. However, if the Commission accepts another
recovery mechanism (such as the proposed deferrals), then the established recovery.
mechanism should be bypassable (Id.; G1vfEC Reply Br. 9).

IEU-Oldo states that these CWIP and in-service plant expenditures were considered
when transition costs were developed in the ETP proceeding and the companies' current
financial condition does not justify creation of new regoIatory assets (IEU-Ohio Initial Br.
at 44). For this reason, IEU-Ohio contends that these proposed deferrals should be denied.

Commission Discussion

Similar to our reasoning for the RTO administrative charges, we do not believe that
this proposed deferral is a rate increase. However, recovery of the deferred CWIP and in-
service plant carrying charges would be based upon accruals during AEP's MDP. The
Commission recognizes that AEP's expenditures for CWIP and in-service plant during the
MDP have been and will continue to be instrumental in enabling AEP to efficiently fulfill
its POLR responsibilities during the rate stabilization period, which warrants
compensation during rate stabilization period. Section 4928.14(A) and (B), Revised Code,
requires AEP to provide that function after the MDP. We believe these carrying charge
amounts proposed for collection during the rate stabilization period constitute a
reasonable and not excessive compensation to AEP for part of the cost of fulfilling its
POLR ibilities and, accordingly, approve the collection of these amounts as part of
a arge. As noted earlier, this POLR charge will be established as part of a separate
unavoidable rider that is applicable to all distribution customers.

3. Consumer Education, Customer Choice Implementation,
Transition Plan Filing Costs, and all Rate Stabilization Plan
Filing Costs

Staff supports this deferral provision (Staff Ex. 2, at 10). IEU-0hio does not believe
that the Commission needs to address most of this deferral because it was already
addressed in the E'I P decision (IEU-Ohio Initial Br. 43). Also, IBU-Ohio does not believe
that the Commission should authorize increases for isolated categories of costs, even if
expected (Id. at 44). OCC argues that, aside from the agreement in the ETP decision to
allow some of these deferrals, the Commission should reject additional deferrals in this
case (OCC Initial Br. at 52). OCC reaches this conclusion because new distribution
deferrals and rate riders for single issues have no basis in Ohio law; the Commission can
only adjust regulated distribution rates through a properly filed rate case.

Commission Discussion

We already allowed deferral for most of the costs in this category (in the ETP
proceeding). This RSP provision would further defer those costs and also allow deferral of
the RSP filing costs. In the context of considering the RSP package and our stated RSP
goals, we are wiIling to accept this provision of AEP's plan.

900:119
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E. Transmission Rates and Charges (Provision Four of the RSP)

This part of the proposed RSP states the AEP may adjust state transmission charges
(attributable to the applicable company, affiliated company or RTO open access
transmission tariff [OATTJ) to reflect FERC-approved rates and charges during the RSP,.
whether imposed directly on the companies or through an approved RTO. These include
RTO administrative changes imposed, amortization of RTO start-up costs, and/or
surcharges for recovery of lost transmission revenues. Such rate changes would be
effective 30 days after filing, unless delayed by the Commission (but no longer than a
period.of 60 days).

AEP characterizes this portion of the RSP as an affirmation of the companies'
existing right to make a filing for recovery of FERC-approved costs (AEP Initial,Br. 40, 60).
AEP believes the proposed expedited review process of such applications is warranted
because the Comniission should look at new transmission charges and should allow the
pass-through of FERC-approved.transmission,char ges (Tr. I, 242-243). Furthermorn„ AEP
believes these costs will be significant, new costs,wlu'ch are not currently in rates (AEP Ex.
3, at 4; AEP Initial Br. 40). A preliminary estimate of at least some of the anticipated costs
in this area is $10.4 million per year for Columbus Southern and $13.1 million per year
Ohio Power (AEP Ex. 3, at 4).

Staff exoressly supports this provision of the RSP (Staff Ex. 2, at 10). IEU-Ohio
recommends that this provision be rejected because transmission costs were taken into.
consideration when the ETP decision was issued and there are indications that AEP's
integration into. PJM will create additional transmission revenues. Thus, IEU-Ohio
believes that there is no need for this provision (IEU-Ohio Initial Br. 43). Similarly, OEG
and OCC argue that this provision will allow AEP to be reimbursed for RTO expenses, but
it does not take into account certairi savings that will simultaneously be realized, e.g., off-
system sales (OEG Reply Br. 19; OCC Reply Br. 13-14). OEG contends that the
corresponding savings should be recognized so that the provision is truly a"pas@
through" (Id.). Also, OCC contends that there should be no authorization for additional
transmission charges that have not been authorized by FERC or that AEP selects apart
from charges in the PJM RTO OATT (OCC Initial Br. 46).

Commission Discussion

We find that this provision of AEP's RSP is reasonable, except as discussed below.
In concept, any FERC-approved transmission rates and charges during the RSP should be
passed through. We will look at them and ensure that "pass through" is appropriate.
Despite IEU-Ohio's, OEG's and OCC's comments, we believe this aspect of Provision Four
is appropriate. We do, however, have concerns with the Commission review process set
forth in Provision Four. If viewed in isolation, we would not necessarily believe that the
30-day/60-day automatic process was problematic. However, we and our staff will be
receiving similar types of applications from more than just AEP. For that reason, we
believe that the time period proposed is not as workable as it should be. Therefore, we
conclude that the applications to adjust state transmission charges (attributable to the
applicable company, affiliate company or RTO OATT) to reflect FERC-approved rates and
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charges during the RSP (whether imposed directly on the companies or through an
approved RTO) shall be automatically approved on the 61st day after filing, unless the
Commission rejects, modifies or su ends the filing. We believe this approval process,
fairly and adequately balances: (1^ the desire for a definitive conclusion from the:
Commission in a prompt manner, (2) the ability of other interested persons to participate,:
and (3) the concerns for adequate amounts of time to review the anticipated appfications'
in the context of other Commission work.

F. Current Regulatory Asset Recovery (Provision Five of the RSP)

The RSP proposes that AEP continue to recover amortized generation-related
transition regulatory assets under the approved ETP. Staff accepts this provision,
describing this term as simply continuing practices established in the ETP decision (Staff
Ex. 2, at 10). OCC supports this portion of the RSP because it continues one part of the
ETP decision. However, OCC does argue that, if the Commission will not require AEP to
keep the rest of the ETP bargain, the Commission should revisit this and other aspects of
the ETP decision (OCC Ex. 10, at 4; OCC Initial Br. 47). To this argument, AF.P contends
that an examination pf the regulatory assets recovery should not be a consequence of filing
the RSP as requested (AEP Reply Br. 42). OCC notes that the bulk of the trastsition
regulatory assets for Ohio Power (associated with mining operations) may no Ionger
represent a liability to Ohio Power (Tr. Il, 27, 36). IEU-Ohio is not opposed to thrs
provision, if the Commission accepts its proposed RSP (IELJ-0hio Reply Br. 10, Footnote
11).

Commission Discussion

We also agree with Provision Five and find it appropriate to allow AEP to continue
to recover amortized generation-related transition regulatory assets under the approved
ETP. We note that no direct opposition to this portion of the RSP was raised by any of the
parties.

G. Shopping Incentives and Credits (Provision Seven of the RSP)

AEP proposes in the RSP that Ohio Power will still not charge the regulatory asset
charge rider, from January 1, 2006 to December 31, 2007, to the first 20 percent of the Ohio
Power residential customer load that switches, as was agreed in the E1P stipulation.ls
Columbus Southern will, through the MDP and 2008, make available to the first 25 percent
of the residential dass load an incentive of 2.5 mills/kWh that the quaIifying customers
will receive as a credit. Any unused amount of the incentive money at December 31, 2005,
will not be credited to regulatory asset charge recovery. Thus, as proposed under the RSP,
Columbus Southern will receive as income any unused shopping incentive balance and
not offset the incentive balance against the transition regulatory asset

18 Although both the ETP stipulation and the RSP state that t6ere will be no shopping incentive for Ohio
Power customers, the provision to not charge certain shopping Ohio Power customers the regulatory
asset charge rider was included in the RSP's Provision Seven under the heading "Shopping lncentives".
Nothing in our decision should be construed as converting that term into a shopping incentive or
characterizing it otherwise. We have simply chosen to discuss the entirety of Provision Seven at one
tirne.
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Columbus Southern's unused shop in g incentive through, January 2004 was
roughly $12.9 million (Tr. II,108; OCC Ex. 4^ The RSP extends the Columbus Southern
shopping incentive through 2008. As a trade off, AEP also proposes to alter the manner in
which the unused portion of Columbus Southern's shopping incentive is handled (AEP,
Ex. 2, at 23-24; AEP Ex. 4, at 5; Tr. I, 33). To be dear, AEP's proposal to extend this;
shopping incentive is tied io the new proposed treatment of its unused balance (A.EP'
Reply Br. 32). AEP argues that the extended shopping incentive, along with increased
generation rates, should result in more shopping (AFP Initial Br. 48).

Staff believes that the unused Columbus Southern shopping incentive should be
treated as a regulatory liability and flowed back to customers (Staff Ex. 2, at 12). IEU-Ohio
concurs (IEU-Ohio Initial Br. 45). AEP believes that this position does not adequately
acknowledge that the companies are proposing to extend the shopping incentive (AEP
lnitial Br. 49).

OCC believes Provision.$even of the plan violates the ETP decision by altering the
treatment of the unused Columbus Southern shopping incentive (OCC Ex. 10, at 8; OCC
Initial Br. 53). AEP points out that the effect of OCC's position is that no shopping
incentive would be available to Columbus Southera residential customers during the RSP
(AEP Initial Br. 49).

Green Mountain contends that the RSP's shopping incentive will be inadequate to
spur shopping. AEP calculated that the average residential price to compare for the
generation component (under the RSP and its shopping incentive terms) will be as follows
(GMEC Ex. 5, at fourth set discovery request 1):

CA^DS a 2006 ^ .2008
Columbus Southern

With Three Percent Increase 4.26 4.38 4.51
With Termin. of Resid. Discount 4.20 4.27 4.33

Ohio Power
With Seven Percent Increase 3.73 3.98 3.94
With Termin. of Resid. Discount 3.69 3.89 3.79

In Green Mountain's view, the residential incentive values may be at their highest during
the RSP, but they wilI still not spur shopping (GMEC Initial Br.10; GMEC Reply Br. 8). In
addition to greater shopping incentives, Green Mountain also advocates for shopping
credits (avoidable charges) set at market prices (GMEC Initial Br. 11). Green Mountain
further advocates that the $10 switching fees be waived, market support generation be
provided, a voluntary enrollment process be instituted, new partial payment priority
changes be made, and reasonable/nondiscriminatory credit arrangements be created (Id.
at 10-15, 19-20). AEP states in res ponse to these additional requests that there is no
evidence to support them and they should be rejected (AEP Reply Br. 40-14).
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Commission Discussio^y

First, we accept again the term of this provision related to Ohio Power's residential.
customers who shop in 2006 and 2007. We continue to believe that this term will be
beneficial to Ohio Power customers in the near future. No arguments were raised against
this part of Provision Seven, except those raised by Green Mountain (in relation to the
amount and impact), which we address further below.

The first criticism raised about Provision Seven of the RSP is that AEP proposes to
not credit the unused Columbus Southern shoppin g incentive to regulatory asset.charge
recovery (and instead extends the incentive through 2008, with any remaining amounts'
becoming income to Columbus Southern). AEP correctly notes that, if the Commission
does not accept this aspect of Provision Seven, there will be no shop ping incentive for
Columbus Southem's residential customers. Shopping credits and incentives were
established to promote customer switching and effective competition. Sections 4928.37,
and 4928.40, Revised Code. Accord, Constetlation, supra. Shopping credits and incentives
are not mandated by statute after the MDP. Certainly, however, the idea of having a
Columbus Southern shopping incentive during the RSP is attractive, particularly since we
are trying to spur further development of the competitive market in AEP's service
territories. However, we must weigh that against AEP's clear statements that its proposed
extension of the Columbus Southern shopping incentive is contingent upon any remaining
amounts at the end of the RSP becoming income to Columbus Southern.

We do not agree that the unused amount of the Columbus Southern shoppmg
incentive at the end of the RSP should become income to that company on the basis that it
is a fair trade=off to offering to extend that incentive during the period, as AEP has argued:
Under the ETP, Columbus Southern was not going to receive income if that shopping
incentive was not completely used'during the MDP. Instead, AEP previously agreed to
flow those dollars back to customers (by making a reduction to the renaining regulatory.
asset amounts equivalent to the amount of the unused shopping incentive). Moreover, we
do not believe that Columbus Southem should earn income when customers have not
shopped sufficiently to utilize the same shopping incentive over an extended period.
Furthermore, as explained below, we do not believe that the RSP must include a shopping
incentive for Columbus Southern customers either. Therefore, the proposed Columbus
Southern shopping incentive portion of Provision Seven of the RSP is rejected.

As previously noted, the ETP decision requires that the unused balance of the
Columbus Southern shopping incentive at the end of the MDP be credited back to
Columbus Southern customers (via an adjustment to the level of regulatory asset
recovery). We agree that customers should benefit in the event that Columbus Southern
customers do not shop sufficiently by the end of this year (which is the end of the MDP).
We believe that most parties, if not all, would agree that sufficient shopping is very
unlikely to occur by the end of the MDP and, thus, an unused dollar amount will exist.
However, we conclude a redirected application of the unused shopping incentive monies
is more appropriate, while yet still in line with the goal of benefiting customers. LiA and
OCC have asked in this proceeding for specific dollars targeted to low-income customer
issues because that segment of the customer base may be disproportionately affected by
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the RSP. As we noted in section VI3.1 of this decision, we believe that it is appropriate to
assist the AEP low-income cnstomers. Therefore, we conclude that $14 million should be
should be allotted by AEP for the benefit of the Columbus Southern and Oliio Power low-
income customers, as well as for economic development during the RSP period. We will
require AEP to work with our Service Monitoring and Enforeement Department staff to
develop the details for the use of those sums. Our staff will consult with the Ohio
Department of Development in relation to the use of that money in AfiP's service
territories.

Green Mountain has alleged that the shopping incentives (as identified for,
Columbus Southern customers above and a zero incentive for Ohio Power customers) wi1l`
not be sufficient to spur shopping in either company's territory. As we have alrrady^
noted, shopping incentives are not mandated after the MDP. In any event, the sho pping
incentives are only one manner of further developing the competitive market and we
believe that, in the full context of the proposed RSP, our decision to require monetary
assistance for low-income and economic development issues is an appropriate condusion.
With regard to Green Mountain's argument related to partial payment priority, the
Commission is not willing to alter its established payment priority scheme just because
AEP is seeking to establish a RSP. Green Mountain has also asked for several other
specific alterations (establish other credits via avoidable charges, waiver of the $10
switching fees, provision of market support generation and institution of a voluntary
enrollment process). We do not believe that these items are needed at this point.'
Accordingly, we will not adopt them.

H. Other Items (Provisions Eight throiigh Eleven of the RSP)

1. Additional Future Proceedings

AEP recommends (in Provision Eight) that the Commission conduct a proceeding
to determine the "marnner in which electric generation service should be provided to the
companies' customers" after the RSP and report the results to the legislature by December
31, 2005. AEP explains that this provision is intended to avoid facing the same situation's
at the end of the RSP as we face today (AEP Ex. 2, at 24-25). Staff and IEU-Ohio agree
(Staff Ex. 2, at 13; IEU-Ohio Initial Br. 45). OMG and NEMA also appear to agree.
Specifically, OMG and NEMA state that, if the Commission approves a RSP for AEP, it

uld establish a re-opener during 2007 in order to make adjustments to assist market
development and to plan for the end of the rate stabilization period (to meet the statutory
goals of market-base rates) (OMG/NEMA Initial Br. 12). OCC disagrees that the
Commission should complete a report by 2005, arguing that any report completed by that
date will not likely provide any valuable information for the post-RSP period (OCC I'nitial
Br. 55-56).

Commission Discussioa

This provision of the RSP is acceptable as a recommendation on steps the
Commission should consider b y the end of the RSP period. The Commission has a
mandate to consider all possible options for implementation at the end of the rate
stabilization period.
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2. Functional Versus Structural Separation

In Provision Nine, the companies would continue functional separation (one
corporate entity with separate groups to handle each function). AEP explained that it his
not yet received authorization from the Securities and Exchange Commission to'
struciurally separate, although AEP has made that request (AEP Ex. 2, at 25-26). At this
point, AEP "does not contemplate structurally separating" the generation assets (Id.)
because restructuring has slowed down. Staff concurs with this provision, parlicnlarly
since structural separation could limit or precIude options in the future (Staff Ex. 2, at 13;-
Tr. IV, 250). IEU-Ohio does not oppose this provision (IEU-Ohio Initial Br. 45).

OCC, OMG, NEMA and Green Mountain state that AEP must structurally separate
per Section 4928.17, Revised Code (OCC Initial Br. 56; OMG/NEMA Initial Br. 13-14;
GMEC Initial Br. 21). PSEG states that it makes little sense for the Commission to approve
the RSP based upon risks/volatility of the competitive market and not protect customers
by requiring AEP to implement corporate separation (PSEG Br. 7-8). Greein Mountain,
argues that to continue functional separation seeks something that AEP never lawfully
had (because the ETP approved onIy structural separation) (GMEC Initial Br. 21). Green
Mountain states that the Commission should not permit AEP to continue functional
separation if the RSP is not implemented (Id).

Cornmission Discussion

We are willing to accept this term of the RSP for several reasons. First and
foremost, AEP has been unable to structurally separate, as it had planned, because it does
not have the necessary federal authority to do so. We simply cannot force structural
separation when other agencies also must give their approval and that approval has not
been forthcoming. Second, we would be remiss if we did not recognize that many
expectations surrounding a competitive electric market in Ohio and around the country
have changed from 2000, which is when we approved AEP's plan in its E11' proceeding to
struclvrally separate its generation functions from the remainder of its fanclions. Third,
Secti ons 4928.17(C) and (D), Revised Code, allow the Commission to modify a previously
approved corporate separation plt an. OCC, OMG and NEMA seem to have overlooked
tha aspect of the corporate separation statute. More specifically, we condude that good
cause has been shown to allow AEP to operate on a functional separation basis for the RSP
period and such functional sepazation can still provide comptiance witit the state's policies
associated with competitive retail electric service, as enum erated in 5ection 4928.02,
Revised Code.

3. Particspation in Other CBPs -

Provision 10 of the RSP allows the companies to submit bids in other EDU's CBPs.
AEP argues that Section 4928.14(B), Revised Code, compels the Commission to grant this
provision of the RSP and the Commission has acknowledged such previously (AEP Initial
Br. 52). Staff agrees with this provision and IEU-Ohio believes current law already allows
AEP to participate in the CBPs of other EDUs (Staff Ex. Z, 13; IEU-Ohio Initial Br. 46).
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Green Mountain contends that AEP should not be pennitted to participate in other CBPs
until it has structurally separated (GMEC Initial Br. 21-22).

Commission Discussion

AEP correctly notes that we have refused to limit participation in CBPs to non-EDU
affiliate participants because of the language in Section 4928.14(B), Revised Code. In the:
Matter of the Commission's Promulgation of Rules for the Conduct of a Competitive Bidding
Process for Electric Distribution Lltilities Pursuant to Section 4928.14, Revised Code, Case No.
01-2164-EL-ORD, Finding and Order at 9 (December 17, 2003). We find this provision of
the RSP to be reasonable. Nothing that Green Mountain has argued on this provision
convinces us that this aspect of the RSP should not be approved.

4. Minimum Stay Requirements

Also, the RSP addresses in Provision 11 the topic of minimum stay. It provides
that, during the RSP, residential and small commercial customers that return to the
standard service must remain through April 15 of the following year, if the_customer took
generation service from the company between May 16 and September 15. During the RSP,
a 12-month minimum stay would be required for large commercial and industrial
customers that return under the standard service tariff.

This RSP provision corresponds with AEP's current minimum stay tariff
provisions, but those tariff provisions have not been in effect due to a Commission
moratorium.19 AEP believes that minimum stay requirements are needed to avoid
seasonal impacts of switching when AEP's prices are essentially annual average rates
(AEP Ex. 5, at 5). Staff finds AEP's approach to be reasonable, but also recommends that
the alternative mentioned in those tariffs be more fully detailed (Staff Ex. Z at 14).

OMG and NEMA argue that, before the minimum stay provisions are triggered, the
Commission should require that shopping customers be able to return to the standard
service offer three times (OMA/NEMA Initial Br. 15). They note that AEP agreed to such
a term in its ETP and, since no real shoppin g has taken place, it makes sense to require this
term during the RSP (Id.). AEP points out that the Commission did not accept this part of
the ETP settlement and nothing was presented in this proceeding to warrant its acceptance
now (AEP Reply Br. 39).

IEU-Ohio contends that this topic should be addressed by the Commission on a
generic basis, not in this RSP proceeding (IEU-Ohio Initial Br. 46). OCC contends that
AEP has not demonstrated a need for the minimum stay or any harm from the
moratorium (any alleged harm will only occur if customers actually shop and then return
to AEP) and, therefore, the moratorium shoald remain in place (OCC Initial Br.60).

19 The Commission issued a moratorium on any minimum stay requirements for residential and small
commercial customers on March 21, 2002, in In the Matter of the Establishment of E[ecttonic Data Exchange
Standards and Unifotm Business Practices for the Electric Utility Industry, Case No. 0O-813-E1.-EDL That
moratorium has continued indefinitely. While another proposal is pending before the Commission on
the matter, we have not issued a definitive ruling on the matter.
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Commission Discassion

We are willing to accept this provision of the RSP. We realize that we still have rot
addressed the pending minimum stay proposal (which differs from AEP's minimum stay
requirements) in the generic proceeding. For the short three-year period of the RSP, we
are willing to allow AEP to implement these minimum stay requirements. It wiII allow us,
the opportunity to evaluate participation, gaming of enrollments, and the impact of our:
ariginally approved minimum stay requirements. We consider this approval to essentially;
test the debate that has been raised with us for quite a period of time.

VII. Conclusion

Based upon the foregoing, we conclude that the proposed RSP should be adopted
(with the exception of the RSP's proposed elimination of the five percent residential
discount in Provision Two, the proposed deferral of RTO administrative charges, the
proposed deferral of CWIP and in-service plant carrying charges, the proposed review
period associated with FERC-approved transmission rate changes, and the proposed
treatment of the Columbus Southern shopping incentive) for the Lgasons set forth herein.
We also condude that OCC's motion to dismiss the application should be denied.
Additionally, we condude that, AEP shall allot $14 miIIion for low-income customers and
economic development, and work with our Service Monitorin g and Enforcement
Department staff to work out the details for those dollars. AEP is, furthermore, allowed to
establish a POLR charge.

As we have already mentioned, we believe certain changes are warranted as the
MDP ends for AEP. This decision will move AEP to market-based rates for the 2006r2008
period in an appropriate and balanced fashion and conforms with the state's electric policy
(Section 4928.02, Revised Code) and this Commission's stated goals. Circumstances are
not the same as when we issued our ETP decision and we recognize that fact and have
reached conclusions today that we believe are most appropriate for the 2006-2008 period.
To the extent any arguments were raised in this proceeding and they are not expressly
addressed in this deasion, they have been rejected.

As noted earlier in this Order, AEP will be held forth as the POLR to consumers
who either fail to choose an alternative supplier or who choose to retum to AEP's system
after taking service from another energy com pany. Consistent with Ohio law, the POLR
designation places expectations upon EDUs; the companies must have sufficient capacity
to meet unanticipated demand. Additionally, the Commission is among many state
agencies that have been charged by the Govemor to enhance the business climate in Ohio
as it competes on a regional, national, and global basis for economic development projects.
One of the Commission's roles in this endeavor has been to focus on reliable energy. We
believe that, consistent with Section 4928.02, Revised Code, Ohio consumers are entitled to
a future secure in the knowledge that electricity will be available at competitive prices. We
also feel strongly that electric generators of the future should be both environment-
friendly and capable of taking advantage of Ohio's vast fuel resources. With the
recognition that new technologies must be forthcoming to replace the utilities' aging
generation fleet, we urge AEP to move forward with a plan to construct an integrated
gasification combined-cycle QGCC) facility in Ohio. AEP should engage the Ohio Power

M" C "...t'i.
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Siting Board in pursuit of such a plant. We are encouraged by emerging information that
suggests that the IGCC technology will be economically attractive. It is worth noting that
the Commission is exploring regulatory mechanisms by which utilities, given their POLR
responsibilities, might recover the costs of these new facilities.

FINDINGS OF FAC T AND CONCLUSIONS OF LAW

(1) On February 9, 2004, AEP filed an application with the
Commission for approval of a rate stabilization plan for the
period 2006 through 2008.

(2) Twenty-five entities filed motions to intervene in this
proceeding. All those requests were granted.

(3) A technical conference was held on March 24, 2004. Objections
to the application were filed on Apri18, 2004

(4) A Iocal, public hearing in Canton, Ohio, was conducted on May"
19,2004. However, the Commission had noPproperly sent any
of the publication notices to the newspapers in AEP's service
territory. Therefore, the examiner scheduled another local
hearing in Canton, Ohio, for July 7, 2004 and rescheduled the
loc.al4tearing in Columbus, Ohio, for July 1, 2004. At the July 1
and 7, 2004 local hearings, three people provided testimony.

(5) On May 24, ?AD4, OCC filed a motion to dismiss the application
on various legal grounds. By entry dated June 1, 2004, the
examiner deferred a ruling on OCC's motion to dismiss, statimg
that all parties shall have the opportunity to argue the fegality
of AEP's proposal in post-hearing briefs.

(6) The evidentiary hearing began on June 8, 2004, and continued
through June 14, 2004. AEP presented the testimony of five
witnesses. The staff and OCC each presented the testimony of
two witnesses. APAC, Lima/Allen Council on Community
Affairs, and WSOS Community Action jointly sponsored the
testimony of one witness and OEG presented the testimony of
one witness.

(7) The parties filed post-hearing briefs on July 13 and 30, 2004.

(8) AEP's MDP wiII end on December 31, 2006.

(9) AEP's proposed elimination of the five percent residential
discount in provision two is precluded by the ETP decision.

(10) OCCs motion to dismiss the application should be denied.

90(";'g'7
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(11) We adopt all provisions of the proposed RSP with the
exception of the:

(a) RSP's proposed elimination of the five percent
residential discount in Provision Two,

(b) Proposed deferral of RTO administrative charges
in Provisions One and Six,

(c) Proposed deferral of CWIP and in-service plant
carrying charges in Provisions One and Six,

(d) Proposed review period associated with FERC-
approved transmission rate changes in Provision
Four, and

(e) Proposed treatment of the Columbus Southern
shopping incentive in Provision Seven.

(12) Our adopted provisions of the proposed RSP, our decision to
require AEP to allot $14 million for low-income custoulas and
economic development, our dedsicMs to require AEP to work
with our Service Monitoring and Enforoement Deparhnent staff
to work out the details for those dollars, and our decision to
allow AEP to establish a POLR charge, taken together,
appropriately balance three objectives: (a) rate certainty, (b)
financial stability for AEP, and (c) the further development of
the competitive electric market Moreover, the combination of
the approved components of the RSP, along with the additional
conditions of our decision and continuation of the unaffected
provisions of the ETP, will prompt the competitive market and
continue to provide customers a reasonable means for
customer participation in the electric competitive market

ORDER

-39-

It is, therefore,

ORDERED, That OCC's motion to dismiss this application is denied. It is, further,

ORDERED, That AEP's application is approved, subject to the modifications set
forth in this decision. It is, further,

ORDERED, That AEP work with our Service Monitoring and Enforcement staff to
work out the details for the allotted low-income and economic development dollars. It is,
further,
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ORDERED, That a copy of this opinion and order be served upon all 28 parties to,
this proceeding and any interested persons of record.

Ronda Hartman Fer

GLP;geb

Entered in the Joumal

JAN Z 6,209

ReneE J. Jenkins
Seaetary
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BEFORE

THE PUBLIC UTILITIES CObIML.SSION OF OHIO

In the Matter of the Application of Colunnbus )
Southern Power Company and Ohio Power )
Company for Approval of a Post-Market ) Case No. 04169-EL-UNC
Development Period Rate Stabilization Plan. )

ENTRY

I

1

2

The Commission finds:

(1) On February 9, 2004, Columbus Southern Power Company
(CSP) and Ohio Power Company (OP) (jointly AEP-Ohio)1(iled
an application with the Com.neission for approval of a rate
stabilization plan (RSP) to continue to allow the compe4itive
electric market to develop beyand the market development
period (MDP) approved in the companies' electric transition
plan (ETP) cases? As agreed to in the ETT cases, the MDP
terminated for CSP and OP on Deoember 31, 2005.

(2) By Opinion and Order issued January 26, 20Q5, in this
proceeding (04-169 Order), the Commission found that there
was very little retail electric shopping in the CSP territory (only
3.4 percent), no shopping in the OP territory and that it was
very unlike[y that the situation would change dramatically by
the end of the MDP. Further, although three suppliers had
been certified to operate in AEP-Ohio territory, only one
supplier was actually providing retail electric service to
consumers. Accordingly, the Commission conrluded that it
would be ineffective to direct AEP-Ohio to conduct a
competitive bid process for the years 2006 through 2008.
Further, the Commission found, among other things, that,
because neither the retail electric choice market nor the
wholesale market had developed sufficiently to determine a
market-based standard service offer, the RSP served as a

CSP and OP are electrlc utillty operating companies of American ESectric Power Corporation and
therefore, wilt be referred to jointly as AEP-Ohio.
Case No. 99-1729-EIrETP and 99-1730-EIrETP (ETP case), In the Matter of the Appiirattons of Columbus
Southern Porner Company and Ohio Pnmer Company for Approaat of Their filettric Transition Plans and for
Receipt of Transition Reveauea (Order issued September 28, 2000 and entry on rehearing issued November

21,2000) Thie ie to certify that the images appearing ar® an
sccusete and aomnlete reproduation of a ossp. file
8ocurmaat de11 3n the regalar cou=se F i mm.
TecLniciaa ^

r

^ Da;;e Prcceas ^
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(3)

reasonable proxy. The Commission concluded that the RSP
would provide Ohio consumers rate certainty, provide
financial stability for the electric distribution companies and
allow for the further development of the competitive eFectric
market (04-169 Order at 13-15). Applications for rehearing
were filed by 12 parties to the proceeding. By entry issued
March 23, 2006, the Commission denied all the issues raised on
rehearing. The Commission's decision was appealed, as of
right, to the Ohio Supreme Court.

On July 5, 2006, the Ohio Supreme Court (Court) issued its
decision in Ohio Consumers' Counset v. Pub. Util. Comm., 2005-
Ohio-767, the appeal of the 04-169 Order and rehearing. Citing
its decision in Ohio Corrsumers Counsel v. Pub. i.i#l. Comm., 109
Oitio St. 3d 328 (2006) (FirstEnergy RSP decision), the Court
vacated and remanded the Commission's decision in AEP-
Ohio s RSP case for further proceedings not inconsistent with
its FirstEnergy RSP decision. In the FirstEnergy RSP decision,
the Court conduded that FirstEnergy's RSP, as adopted by the
Comnvssion, did not comply with Sectioris 4928.14, Revised
Code, as the RSP failed to provide an option for customer
participation in the electric market through competitive bids or
other reasonable means. Thus, the Court remanded that aspect
of the case back to the Commission for further consideration.

(4) The Commission, therefore, finds that AEP-Ohio's RSP shaII
remain effective as the Section 4928.18(A), Revised Code,
standard service offer. As ordered by the Court, the
Commission wiIl follow the provisions of Section 4928.14(B),
Revised Code, to provide an option for cnstomers to purchase
electric service at a price determined through a competitive bid
process, or thnough another means if the Commission is
satisfied that the option would be readily available and
accessible to customers.

(5) Accordingly, AEP-Ohio is directed to file, in a new docket, its
plan for complying with the requirements of Section 4928.14,
Revised Code, within 45 days of this entry.

It is, therefore,

ORDERED, That AEP-Ohio is directed to file its plan for complying with the
requirements of Section 4928.14, Revised Code, within 45 days of this entry. It is, further, I

I
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Notice Of Appeal of Aauellant. The Office of the Ohio Consumers' Counsel

Appellant, the Office of the Ohio Consumers' Counsel, pursuant to R.C. 4903.11, R.C.

4903.13, and S. Ct. Prac. R. II (3)(B), hereby gives notice to the Supreme Court of Ohio and to

the Public Utilities Commission of Ohio ("Appellee" or "PUCO") of this appeal to the Supreme

Court of Ohio from Appellee's Opinion and Order entered in its Joumal on December 28, 2005

and Entry on Rehearing entered in its Joumal on February 22, 2006 in Case No. 05-276-EL-AIR

before the PUCO.

Pursuant to R.C. Chapter 4911, Appellant is the statutory representative of the residential

customers of the Dayton Power and Light Company ("DP&L" or the "Company"). Appellant

was a party of record in the case before the PUCO. On January 27, 2006, Appellant timely filed

an Application for Rehearing from the December 28, 2005 Opinion and Order pursuant to R.C.

4903.10. Appellant's Application for Rehearing was denied with respect to the issues raised in

this appeal by an Entry on Rehearing entered in Appellee's Journal on February 22, 2006.

Appellant files this Notice of Appeal, complaining and alleging that Appellee's

December 28, 2005 Opinion and Order and February 22, 2006 Entry on Rehearing result in a

final order that is unlawful and unreasonable, and that Appellee erred as a matter of law, in the

following respects that were raised in Appellant's Application for Rehearing.

1) The PUCO, As A Creature Of Statute, Erred When It Approved An
Increase In Electric Utility Distribution Rates By Consideration Of Only
Generation Costs And Without A Proceeding Pursuant To The Statutory
Requirements For An hicrease In Distribution Rates;

a) The PUCO erred when it approved an increase in distribution rates
as the result of cases that involved only generation service;

b) The PUCO erred when it illegally increased distribution rates based
upon the evaluation of selected generation costs;

Y)n-CC ;'1



i) The PUCO's earlier order must be followed, which
did not permit the adjustment of distribution rates;

Statutory requirements, including those contained in R.C.
4928.15 as well as Chapters 4905 and 4909 regarding the
fixation of distribution rates, were not followed; and these
requirements must be met before any distribution increase
can be lawfully authorized.

2) The PUCO Failed To Respect The Outcome Of Its Own Prior Order
Without Any Showing That The Commission's Prior Order Was In Error,
And The PUCO Fared When It Failed To Apply The Doctrine Of
Collateral Estoppel That Applies To Administrative Decisions;

3) The PUCO Erred When It Approved A Settlement Regarding Blectric
Rates Extending Through The End Of 2010 That Contains Illegal Terms,
And The Order Is Against The Manifest Weight Of The Evidence,
Demonstrating Willful Disregard For The PUCO's Duty,

a) The PUCO erred when it permitted parties to violate the
Commission's earlier order approving a stipulation that was
negotiated by capable, knowledgeable parties;

b) The PUCO erred when it approved a settlement that, as a package,
does not benefit ratepayers and the public interest, especially as
provided for under R.C. Chapter 4928;

c) The PUCO erred when it approved a settlement that violates
important regulatory principles and practices;

i) The collatsral attack on the earlier Commission order is
illegal and bad public policy;

ii) The settlement package includes the violation of
DP&L's tariffs;

iii) Expenditures on a third round of the Voluntary Enrollment
Program do not satisfy the requirements of R.C. 4928.14(B)
and are bad public policy;

2



WHEREFORE, Appellant respectfully submits that the Appellee's December 28, 2005

Opinion and Order and February 22, 2006 Entry on Rehearing are unreasonable and unlawful,

and should be reversed. This case should be remanded to Appellee with instructions to correct

the errors complained of herein.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
OHIO CONSUMERS' COUNSEL

Jeffrey
Ann M. Hotz
Attomeys for Appellant

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Coiumbus; Ohio 43215-3485
(614) 466-8574 (telephone)
(614) 466-9475 (facsimile)
sma110occ.state.oh.us
hotz anocc.state.oh.us
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal of the Office of the Ohio

Consumers' Counsel was served to all parties to the proceedings and upon the Chairman of the

Public Utilities Commission of Ohio, pursuant to section 4903.13 of the Ohio Revised Code, by

leaving a copy at the office of the Chairman in Columbus and upon all parties on the service list

by hand-delivery or regular U.S. Mail this 21st day of April 2006.

Counsel for Appellant
Office of the Ohio Consumers' Counsel

Jeffrey L. S,

COMMISSION REPRESENTATIVES
AND SERVICE LIST

Alan R. Schriber, Chairman
Public Utilities Commission of Ohio
180 East Broad Street
Columbus, OH 43215-3793

Duane W. Luckey, Esq.
Senior Deputy Attorney General
Werner L. Margard, III, Esq.
Assistant Attorneys General
Public Utilities Section
180 East Broad Street, 9th Floor
Columbus, Ohio 43215

Charles J. Faruki, Esq.
D. Jeffrey Ireland, Esq.
Faruki, Ireland & Cox P.L.L.
500 Courthouse Plaza, S.W.
10 North Ludlow Street
Dayton, Ohio 45402

Samuel C. Randazzo, Esq.
Daniel J. Neilsen, Esq.
McNees, Wallace & Nnrick LLC
Fifth Third Center
21 East State Street, 17' Floor
Columbus, Ohio 43215-4228

Attorneys for DP&L Attorneys for IEU-Ohio
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David Rinebolt, Esq. Craig Smith, Esq.
P.O. Box 1793 2824 Coventry Rd.
Findlay, Ohio 45839-1793 Cleveland, Ohio 44120

Attorney for OPAE Attorney for Cargill, Inc.

M. Howard Petricoff, Esq.
Vorys, Sater, Seymour And Pease
52 East Gay Street
P.O. Box 1008
Columbus, Oh 43216-1008

Attorney for Honda of America Manufacturing,
Inc.
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CERTIFICATE OF FILING

I hereby certify that a Notice of Appeal of the Office of the Ohio Consumers' Counsel

was filed with the docketing division of the Public Utilities Commission in accordance with

sections 4901-1-02(A) and 4901-1-36 of the Ohio Administrative Code.

Jeffrey
Counsel foi Appellant
Office of the Ohio Consumers' Counsel
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APPENDIX E. CASE INFORMATION STATEMENT
IN THE SUPREME COURT OF OHIO

Case Infotnrtatioa Statement
Case Name: Case No.:

On Appeal from PUCO Case No. 05-
The Of6ce of the Ohio Consumers' Counsel v. Pub. Util. Comm. 276-EL-AIR

1. Has this case previously been decided or remanded by this Court? Yes q No ®
If so, please provide the Case Name:

Case No.:
Any Citation:

H. Will the determination of this case involve the interpretation or application of any particular case
decided by the Supreme Court of Ohio or the Supreme Court of the United States? Yes Cq No q
If so, please provide the Case Name and Citation: See attachment

Will the determination of this ease involve the interpretation or application of any particniar
constitutional provision, statute, or rule of court? Yes Eg No q
If so, please provide the appropriate citation to the constitutional provision, statute, or court rule, as follows:
U.S. Constitution: Article , Section Ohio Revised Code: See attachment
Ohio Constitution: Article , SecCion Court Rule:
United States Code: Title , Section Ohio Adm. Code:

IIL Indicate up to three primary areas or topics of law involved in this proceeding (e.g., jury
instructions, UM/UIM, search and seizure, etc.):

1) Regulatory law (esp. R.C. 4905. 4909, and 4928)
2) Collateral estoppel
3)

IV. Are you aware of any case now pending or about to be brought before this Court that involves an
issue substantially the same as, similar to, or related to an issue in this case? Yes ® No q

If so, please identify the Case Name: See attachment
Case No.:
Court where Cutrently Pending:

Issue:

Contact information for appellant or counsel:
7effrev Small 0061488
Name

10 West Broad Street Ste 1800

Atty.Reg. #
614-466-8574 614-466-9475

F

Address SignatqiFe^^f ^{tpellant or counsel
Columbus Ohio 43215 Coun sel or.rOfficeoftheOhi^Consumcts'Counsel

^ City State Zip Code
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Appendix E, Section 11(cont^

Ohio Supreme Court Cases:

Canton Storage and Transfer Co. v. Pub. Util. Comm. (1995), 72 Ohio St. 3d 1.

Constellation NewEnergy v. Pub. Util. Comm., 104 Ohio St. 3d 530, 2004 Ohio 6767.

Consumers' Counsel v. Pub. Util. Comm. (1984), 10 Ohio St.3d 49.

Consumers' Counsel v. Pub. Util. Comm. (1985), 16 Ohio St.3d 9.

Consumers' Counsel v. Pub. Util. Comm. (1992), 64 Ohio St. 3d 123.

Spercel v. Sterling Industries (1972), 31 Ohio St. 2d 36.

State, ex rel., Ormet Corp. v. Industrial Commission of Ohio (1990), 54 Ohio St.3d 102.

Ohio Revised Code Sections:

R.C. 4905.35
R.C. 4909.18
R.C. 4928.02
R.C. 4928.10
R.C. 4928.14
R.C. 4928.34

Appendix E. Section IV (cont.)

Related Pending Cases:

Case Name: Ogice ofthe Ohio Consumers' Counsel v. Pub. Uttl. Comm.
Case No.: 2006-0536 and 2006-0600
Court where Currently Pending: Ohio Supreme Court
Issue: Whether PUCO's Opinion and Order was unreasonable and unlawful by granting electric
distribution utilities (including DP&L) authority to charge customers in violation of previous
PUCO orders.

Case Name: Offce of the Consumers' Counsel v. Pub. Utfl. Comm.
Case Nos.: 2005-1621 and 2005-1679 (consolidated)
Court where Currently Pending: Ohio Supreme Court
Issue: Whether PUCO's Finding and Order was unreasonable and unlawful by granting electric
distribution utilities (including DP&L) authority to charge customers in violation of previous
PUCO orders.

8

JO!Y^31



Case Name: Office of the Consumers' Counsel v. Pub. Util, Comm.
Case No.: 2005-0945
Court where Currently Pending: Ohio Supreme Court
Issue: Whether PUCO's Finding and Order was unreasonable and unlawful by granting DP&L
authority to increase distribution rates in a manner that conflicted with statutory protections and
earlier PUCO orders.

Case Name: Office ofthe Ohio Consumers' Counsel v. Pub. Util. Comm.
Case No.: 2004-1993
Court where Currently Pending: Ohio Supreme Court
Issue: Whether the PUCO violated provisions of Ohio law by approving a Rate Stabilization
Plan for FirstEnergy Corp. in violation of previous PUCO orders.
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NOTICE OF APPEAL OF APPELLANT
OFFICE OF THE OHIO CONSUMERS' COUNSEL

Appellant, the Office of the Ohio Consumers' Counsel, pursuant to R.C. 4903.11 and

4903.13, and S. Ct. Prae. R. II(3)(B), hereby gives notice to the Supreme Court of Ohio and to

the Public Utilities Commission of Ohio ("Appellee," "PUCO" or "Commission") of this appeal

to the Supreme Court of Ohio from Appellee's Opinion and Order entered in its Joarnal on

Jan.nary 26, 2005 and Entry on Rehearing entered in its Journal on March 23, 2005 in PUCO

Case No. 04-169-EL-UNC.

Pnrsuant to R.C. Chapter 4911, Appellant is the statutory n-presentadive of the residmtial

customers of the following electric distribution companies: Ohio Power Company and Columbus

Southem Power Company, collectively referred to as "Companies." Appellant was and is a party

of record in PUCO Case No. 04169-EIrUNC. On fiebrnary 25,2005, Appellaat timely filed an

Application for Rehearing from the January 26, 2005 Opinion and Order pursuant to R.C.

4903.10. Appellant's Applieation for Rehearing was denied with respect to the issnes raisod in

this appeal by an Entry on Rehearing entered in Appellee's Journal on March 23, 2005 in the

case below.

Appellant complains and alleges that Appellee's Janaary 26, 2005 Opinion and. Drder and

March 23, 2005 Entry on Rehearing in PUCO Case No. 04-169-EL-UNC are unlawful, unjust

and unreasonable, and the Commission erred as a matter of law, in the following respects that

were raised in Appellant's Application for Reheariag:
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The Comtnission acted unlawfiilly and unreasonably in failing to dismiss the
Companies' Application in PUCO Case No. 04169-BIrUNC for a so-called
Post-Market Development Period Rate Stabilization Plan (°RSP"). As set forth in
OCC's Motion to Dismiss in Case No. 04-169-EL-UNC Sled at the PUCO on
May 24, 2004 and OCC's Application for Rehearing, there is no basis in Ohio law
for the Companies' RSP. The Companies' RSP violates R.C. 4909.15, 4909.18,
4928.02, 4928.14, 4928.15, 4928.17, 4928.34, 4928.38 and 4928.40.

I

2. The Commission's Opinion and Order violates RC. 4928.14(A), wlrich requires
that a market based standard service offer be available to customern at the end of
the Market Development Period ("bIDP'l, and R.C. 4928.14(B), which requires
that an option to purchase competitive retail electric service at a price determined
through a compcfitive bidding process ("CSP') also be available to customers at
the end of the MDP.

3. Neither R.C. 4928.14(A) and (B) nor the evidentiary record supporta the
Commission's finding that increasing genenation rates by 7 percent annually for
the years 2006,2007 and 2008 for Ohio Power Company and 3 percent annuaQy
for the years 2006, 2007 and 2008 for Columbus Southetn Power Company
results in market-based staudard service offers pursuant to R.C. 4928.14.

4. The Commission acted unlawfully in violation of R.C. 4928.14(A) aud (B) and
unreasonably without regard to the evidence of record in approving the
Companies' request for the opportunity to seek additional4 percent generation
rate increasas (above the 7 percent and 3 pereent annual increases referetced
above) during the years 2006, 2007 and 2008.

5. The Commission acted unlawfully and tmre,asonably in approving a Provider of
Last Resort ("POLR") charge for the Companies when there is no basis in Obio
law for such a charge and when the amount of revenues to be recovered by the
charge is the same amount requested by the Companies in deferrals for regional
transntission organization {"RTO') adminstrative charges incnrred during the
MDP and for carrying charges on conshuction work in progress and in-service
generation plant expendittaes incuned during the MDP. Such defemals during the
MDP violate R.C. 4928.34(A)(6); therefore, the creation of a charge to reoover
amounts equal to such deferrals, regardless of the name given to the charge,
violates R.C. 4928.34(A)(6).
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A. The establisbment of a POLR charge set at an amount that includes
transnrission costs incurred during the MDP is unlawful, because
there is no provision in Ohio law for POLR chacges and because
the deferral of expenses incurred during the MDP for recovery
after the 1vIDP violates the rate cap provisions of R.C.
4928.34(A)(6).

B. The establishment of a POLR charge including an amount for
various carrying costs associated with generation plant during the
MDP is unlawfut, because R.C. 4928.14(A) and (B) do not sIlow
for POLR eharges associated with generation semce.

C. The establisbment of a POLR charge violates the distribufion rate
fr=e agreed to in the Stipulation and Recommendation approved
by the Commission in its September 28, 2000 Opinion and Order
in the Companies' electric transition plan ("ETP") cases, PUCO
Case Nos. 99-1729-EL-ETP and 99-1730-EL-ETP. The approval
of this provision of the Companies' RSP conflicts wilh the
Commission's previous Opinion and Order approving the
Stipulation and Recommendation in the ETP cases and the doctrine
of collateral estoppel, wluch bars relitigation of the ETP.

6. The Commission acted imreasonably and unlawfully by adding two new
exceptions to the Companies' distribution rate fieezes. The two new exceptions
(for security costs and operating and maintenance expenses associated with new
requirements intposed on the Companies by federal or state legislative regulalmy
bodies after January 31, 2004) were not included in the list of exceptions to the
distribution rate freoze {n the ETP Stipulation and Recomanendation, which the
Comnassion approved in PUCO Case Nos. 99-1729-ELrETP and 99-1730-EL.
E'1'P in its Opinion and Order dated September 28, 2000. The approval of this
provision of the Companies' RSP conflicts with the Conunission's previous
Opinion and Order approving the Stipulation and Recommendation in the ETP
oases and the doctrine of collateral estoppel, which bars relitigation of the ETP
cases.

7. The Commission acted unreasonably and unlawfully in violation of RC.
4928.34(A)(6), the ETP Stipulation and Recommendation and the docirine of
collateral estoppel in granting defeaals of certain costs (RSP filing costs, ETP
filing costs, customer choice education costs and eustomer choice implementation
costs) ineurred during the 1vIDP and during the period of the Commission-
approved ETP Stipulation's distribution rate freeLes for recovery afte the 1vmP
and distribution rate freezes approved by the Commission in PUCO Case Nos. 99-
1729-EL-ETP and 99-1730-EL-ETP, Opinion and Order (September 28, 2000).
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8. The Commission violated R.C. 4928.17(A) and R.C. 4928.02 in allowing the
Con►panies to avoid the corporate separatloa requiremeais of Ohio law.

9. The Commission acted unreasonably and unlawtiilly in failing to enforce the
Commission-approved ETP Stipulation with respect to the unused Columbus
Southem Power Company shopping incentives, which were to be credited to
regulatory transition cost recovery for all customers. PUCO Cam Nos. 99-1729-
EI.ETP and 99-1730-EL-ETP, Opinion and Order (September 28, 2000). To the
extent that the Commission redirected the use of the unused shopping incentives
to another public benefit, the Commission acted unreasonably in allowing the
Companies to retain a portian of t)xse 8mds and failing to designate the
redirection of the entire amount of the unused Columbus Southean Power
Company shopping incentives.

WHEREFORE, Appellant respectfully submits that the Appellee's January 26,2005

Opinion and Order and March 23, 2005 Entry on Rehearing are unlawfal; unjust and

unreasonable and should be revesed. This case should be remanded to Appellce with

instructions to correct the emors complained of herein.

ltespeetfally submitted,

By:
Colleen L Mooney
Attolney for Appellant
Ohio Consnmas' Counsel

Janine L. Migden-Ostrander
Consumers' Coimsel
Kimberly W. Bojko, Counsel of Record
Jeffrey L. Smail
Assistant Consumers' Counsel

Office of the Ohto Consumers' Coaasel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (telephone)
(614) 466-9475 (facsimile)
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal of the Office of the Ohio

Consim►ers' Counsel was served upon the Chairman of the Public Utilities Commission of Ohio

by leaving a copy at the office of the Chairman in Columbus and upon all parties of record to the

proceedings before the Public Utilities Comnrissioa and pursuant to RC. 4903.13 by hand-

delivay or regular U.S. Mail this 29th day of Apri12005.

Attomey for Appellant
Ohio Consumers' Counsel

een L. Mooney

COMMISSION REPRESENTATIVES
AND PARTIES OF RECORD SERVICE LTST

Alan R Schriber, Cbairman
Public Utilities Cammission of Ohio
180 East Broad St[eet
Columbus, OH 43215-3793

Marvin I. Resm'k, Trial Attorney
SandraK. Williams
American EIectric Power Service CorQ.
1 Riverside Plaza, 29b Floor
Columbus, OH 43215
rniresnik(^aeg c^om

Samuel 12andazzo
Lisa G. McAlisttr
McNees Wallace & Nurick LLC
21 East State Street,17s' Floor
Columbus, OH 43215
srandazzoQmwncmh.coig
lmcalister(a^mwncmh.com

Jim Petro, Attomey General of Ohio
Duanee Luokey, Section Chief,
William Wright, Asst. Attorney Generai
Public Utilities Commission of Ohio
180 East Broad Stteet
Columbus, OH 43215-3793
wil3iam.wright^.atate.oh.us

Daniel R Conway
Poner,Wright, Mouis & Arthur
41 S. High Street
Columbus, OH 43215
cconwavCalporte wri .com

Miehael L. Kurtz
David Boelnn
Boehm, Kurtz & Lowry
36 East Seventh Street, #2110
Cincinnati, OH 45202
mk irtzlawrdaol.com
dboebmlaw aol.oom
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Craig A. Glazer
Janine Durand
PJM lnterconnection, LLC
955 Jefferson Avenue
Valley Forge Corporate Center
Norristown, PA 19403-2497
glaz im.com

David C. Rinebolt
Ohio Pattaers for Affordable Energy
337 South Main Street, 4' Floor, Suite 5
P.O. Box 1793
Findlay, OH 45839-1793
drinebojhftl.com

Richard L. Sites
General Coimsel
Ohio Hospital Association
155 East Broad Stroet,l5" Floor
Columbus, OH 43215-3620
ricksCuZohanet.org

Peter J.P. Brickfield
Malcome A. Burke
Brickfield Burchette Ritts & Stone, PC
1025 Tbomas Jefferson Street NW
Suite 800 West
Washington, DC 20007
pjpblR-)bbnolaw.com

M. Howard Petricoff
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
P.O. Bcot 1008
Columbus, OH 43216-1008
mhpetricoff(la vssn.com

Shawn P. Leyden
Vice President & Generai Counsel
PSEG Energy Itesources & Trade LLC
80 Park Plaza, 19th Floor
Newark, NJ 07102
shawn.levdeniftsett.corn

Evelyn.R. Robinson
Green Mountaia Energy Company
5450 Frantz Road, Suite 240
Dublin, OH 43016
Evelyo.Robinson(a)QM@Wountain.com

Craig G. Goodman
333 K Street Northwest
Suite 110
Washington, D.C. 20007
cgoodman ercvmarketers.com

Ellis Jacobs
Advocates for Basic Legal Equality, lnc.
333 W. First Street, Ste 500B
Dayton, OH 45402
eiacoablelaw.com

Michael D. Smith
Vice President-Origination
Constellation Power Source, Inc.
111 Marketplace, Suite 500
Baltimore, MD 21202
Michael.stnith(a^constellation.com

Joseph Condo
Senior Counsel
Calpine Corporation
250 Parkway Drive, Suite 380
Lincohishire, IL. 60069
icondo aC'lcalpine.com

W. Jonathan Airey
Vorys, Sater,Seymour and Pease LLP
52 East Gay Street
PO Box 1008
Columbus, OH 43216-1008
wiaire ^ sp.com

90



Michael R. Smalz
Ohio State Legal Services Association
555 Buttles Avenue
Columbus, OH 43215
msmalzQoslsa.ore

Stephen J. Smith
Gregory J. Dunn
Christopher L. MiIler
Schottenstein, Zox & Dann
250 West Broad Street
Columbus, OH 43215

Robect P. Mone
Scott A. Campbell
Thompson Hine LLP
10 West Broad Street, Suite 700
Columbus, OH 43215
Robert.mone(Qthompsonhine.com

Sally W. Bloomfield
Thomas J. O'Brien
Bricker & Bokler LLp
100 South Third Street
Columbus, OG 43215-4291
sbloomfield@bricker.com
Lbrieq@bmker.com

Jeanine Amid
Tom Lindsey
City ofUpper Arlington
3600 Tren►ont Road
Upper ArlingWn, OH 43221
iamid(a^uaoh neY
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CERTIFICATE OF FILING

I hereby certify that this Notice of Appeal has been filed with the Docketing Division of

the Pnblic Utilities Commission of Ohio in accordance with Rules 4901-1-02(A) and 4901-1-36

of the Ohio Adniinistrative Code.
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Counsel for Appe}lant, Offioe of the
Consumers' Counsel

lleen L. Mooney
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In The Supreme Court of Ohio
Case Information Statement

Case Name: Q ce of the Ohio Cousumers' CounseL Appellant. v. Public Uti 'ties ^o ssion
of Ohio. Appellee
Case No.: PUCO Case No. 04169-EIrUNC 05^0767

1. Has this case previously been decided or remanded by this Court? lvs
If so, please provide the Case Name:
Case No.:
Any Citation:

IL WiII the determination of this case involve the interpretatlon or appllcation of sny
particular case decided by the Supreme Court of Ohio or the Supreme Court of the United
States? No
If so, please provide the Case Name and Citation: n/a

Will the determination of thia case Involve the interpretation or application of any
particular constitutional provision, statute, or rule of court? Yes
If so, please provide the appropriate citation to the constitutional provision, statute, or court rule,
as follows:
U.S. Constitation: Article , Section
Ohio Revised Code: R.C. 4928.14(A) and ($). 4928„j5 4928.17. 4928.02. 4928 34(A)(6).
4928.40 4928 0'2 490918 and 490919 4905 33 4905 34 4905 35 4903 09 4903 13
Ohio Constitution: Article , Section
Court Rule:
United States Codr. Title . Seotion
Ohio Admin. Code:

III. Indicate ep to three primary areas or topics of law involved In this p
jury inatructions, UWUI&I, search and seiznre, etc.):
1) Statutorv interoretat+on (R.C Chaoters 4903 4905 4909 and 4928)
2) Administrative law
3) Regulatnrv law authority of the Public Utilities Commission of Ohio

ceedin( D
APR 2 9 2005

MARCIA J. MENGEL, CLERK
SUPREME COURT nF nNln

IV. Are you aware of any case now pending or about to be brought before this Court that
involves an issue substantiaqy the same as, similar to, or related to an issue In this case?
Yes

If so, please identify the Case Name: Industrial Enernv Users-0hio v. Pub Utif Comm Case
No. GEN-2005-656. Court where Currently Pending: Ohio Supreme Coitrt Issue: PU '
Opinion and Order was unreasonable and unlawfnl with respect to law and evidence:

Case Name: Q,07ce ofthe Ohio Consum ' Counsel v Pub Utfl Comm Case No. GEN 2004
19'93. Court where Cwrentty Pending: Ohio Supreme Cow't. Issue: Whether the PUCO violated
the Ohio Revised Code in am-roving a Rate Stabiiization Plan for FiretEner{y Corp.;

9
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Case Name: ity ofMaumee Citv ofNorthwood City of Ore¢on City ofPenvsbur2 City of
S'vlvania City of ToledoVillare ofHolland. Board of County Commissioners ofLucas Countv v.
Pub. Util. Comm.. Case No. GEN-2005-118. Court where Cturently Pending: Ohio Sunreme
Court, lssue: Whether the PUCO violated the provisions of Ohio law iLmrovine a Rate
Stabilization Plan for FirstEner$y+ Com.:

Case Name: Qrzce of Ohio Consumers' Counsel v. Pub. Util. Comm.. Case No. GEN-2005-518.
Court where Ciurently Pending: Ohio Supreme Court.lasue: Whether the PUCO violated the
Qhio Revised Code in apgro^a a Rate Stabilization Plan for Cineinnati Gas & Biectrle
Comoany;

Case Name: Monona.,ltela Power Comnam, v. Pub. Utfl. Comm.. Case No. GEN-2005-392.
Conrt where Ct>rrcatly Pending: Ohio Suoreme Cour^ Issue: the PUCO's authority to set post-
market develoyment period generation rates.

Contact information for appeDant or connseL•
Name Kimberlv W. Boiko Atty Reg. # 0069402
Telephone # 614-466-7967. Fax # 614-466-9475
Address 10 West Broad. Ir Floor. Colnqn_bns. Ohio 43215
Counsel for. TheQfYtce of the Ohio Constnners' Counsel
Slgnature:
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