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IN THE SUPREME COURT OF OHIO

On Appeal From The Public Utilities Commission of Ohio

Industrial Energy Users - Ohio, et al.,

Appellant, Case No. 2006-1594

V.

The Public Utilities Commission of Ohio,

Appellee.

Appeal From The Public Utilities
Commission of Ohio
Case No. 05-376-EL-UNC

INITIAL BRIEF OF FIRSTENERGY SOLUTIONS CORP.

Pursuant to its Notice of Appeal (Appx. Al) filed with this Court on August 25, 2006,

Appellant, FirstEnergy Solutions Corp., appeals the April 10, 2006 Opinion and Order ("Order")

(Appx. A26) issued by the Public Utilities Commission of Ohio ("Commission") in Case No.

05-369-EL-UNC. FirstEnergy Solutions Corp. is both a wholesale and retail electric service

provider that offers competitive electric services, including firm supplies of electric generation

service, to wholesale and retail electric customers in Ohio. This is an appeal as of right.

1. STATEMENT OF FACTSI

This appeal arises from the Commission's improper exercise of jurisdiction over an

application seeking preapproval to recover through regulated rates the costs to design, build and

operate a new electric generating facility that has yet to be built. (Order, p. 3) (Appx. A28); (Tr.

I, p. 253) (Supp. S20). When the Ohio General Assembly "deregulated" Ohio's electric

generation markets with the passage of Am. Sub. S.B. No. 3, 148 Ohio Laws, Part IV, 7962

t FirstEnergy Solutions Corp. generally agrees with the procedural history of the case as
sununarized by the Commission on pages 3-7 of its Order (Appx. A28-A32) and, therefore, will
not reproduce it in this brief.



("Senate Bi113"), it declared that electric generation service is henceforth a "competitive" electric

service (Tr. I, pp. 94-96) (Supp. S 16-S 19) and therefore beyond the regulation or jurisdiction of

the Commission. (Order, p. 17) (Appx. A42). As a consequence, electric generation service in

Ohio is no longer subject to traditional, cost-of-service ratemaking. (Tr. V, pp. 151-153) (Supp.

S25-S27). Entities that build generation facilities in Ohio must recover their costs through

market prices established based on what the market will bear. Generation service providers have

no guarantee that they will recover all of their costs. (Tr. V, p. 162) (Supp. S27). This is how

competitive markets work.

Despite the General Assembly's clear declaration that generation service in Ohio is a

competitive service no longer regulated by the Commission, on March 18, 2005, two Ohio

regulated utilities, Columbus Southern Power Company and Ohio Power Company (collectively,

"Utilities"), both subsidiaries of American Electric Power Company, Inc., filed with the

Commission an Application (Supp. S1-S14) for pre-approval to recover in three phases the

design, construction and operating costs of an electric generating station. (Order, p. 3) (Appx.

A28). The Application proposed that preconstruction costs be collected in Phase I, interest on

funds used to construct the generating station be collected in Phase II, and the actual costs of

construction be collected in Phase III. (Order, pp. 11-12) (Appx. A36-37). The generating

station is projected to begin producing electricity no earlier than mid-2010. (Tr. III, p. 253)

(Supp. S24).

Phase I preconstruction costs are comprised of both internal and extemal scoping,

engineering and design costs. These costs were incurred while the Utilities (i) developed the

plant's configuration, intemal plant processes and major equipment specifications; (ii) studied

fuel and material unloading and handling systems, switchyard and transmission interconnections,



and river front improvements and development, (iii) established high level construction project

schedules and costs; (iv) obtained environmental permits; and (v) managed the overall project.

(Co. Exh. 5 (Jasper), pp. 10-12) (Supp. S29-S31). Phase II and III costs pertain to the

construction and operation of the generating station, as well as any over- or under-recovery of

costs collected in previous phases. (Order, pp. 11-12.) (Appx. A36-37).

Notwithstanding Senate Bil13's clear intent, the Commission nevertheless assumed

jurisdiction over the Application, finding that the Application was "not about regulating retail

electric generation service, but about providing the distribution ancillary services [, which are]

subject to Commission regulation, as being necessary to support the distribution function."

(Order, p. 17)(Appx. A42). In other words, the Conunission concluded that an application

seeking regulated recovery of costs incurred by the Utilities to design a generating station, build

a generating station, and operate a generating station was not about generation service, but rather

about the Utilities' distribution system. Based on this finding, the Commission approved

recovery of approximately $24 million of Phase I preconstruction costs through a 12-month

surcharge that will be added to the Utilities' regulated rates. The Commission left for another

day whether Phase II and III costs should also be recovered. (Order, pp. 11, 23) (Appx. A36,

A48).

As is more fully discussed below, the Conunission erred by setting the Application for

hearing. The Application dealt with issues that were beyond the Commission's subject matter

jurisdiction to address. However, if this Court determines that the Commission possessed the

necessary jurisdiction to review the Application, the Order must still be reversed because the

Conunission's actions in the proceeding below exceeded its statutory authority. When ruling on



the Application, the Commission violated the most basic principles of cost-of-service

ratemaking.

Except for generating assets, a utility is entitled to earn a return on investment for

facilities "used and useful" in providing service. R.C. 4909.15. A facility cannot be used or

useful until it is placed into service. See Forest Hills Util. Co. v. Pub. Utid. Comm'n (1972), 31

Ohio St. 2d 46, 51 (and held for future use is neither used nor useful). Assuming for the sake of

argument that the generating facility contemplated in the Application is a distribution asset, the

generating station does not yet exist, thus making it impossible for it to meet the "used and

useful" test.

The law also addresses partially completed construction projects. During the

construction process, costs for new facilities not yet complete are accounted for as construction

work in progress ("CWIP"). According to R.C. 4909.15, CWIP cannot be placed into rate base

(thus allowing a utility to start eaniing a return on or of its investment) until the project is at least

75% complete. The Utilities' generating station is not 75% complete. It is not even 1%

complete. Pursuant to R.C. 4909.15, the Utilities were entitled to none of the rate relief

requested in the Application. The Application was deficient on its face. Moreover, given the

status of the project and the requirements of R.C. 4909.15(A), the Application was also filed

prematurely, requesting relief that the Commission could not authorize. Therefore, the

Commission should have rejected it out of hand. It was beyond its statutory authority to address

the Application.

The Commission's errors of assuming jurisdiction over a generation matter and granting

relief that it had no authority to grant are exacerbated by the fact that the Commission's Order is

unsupported by the evidentiary record and in violation of R.C. 4903.09. Therefore, in light of



these errors, Appellant, FirstEnergy Solutions Corp., respectfully asks this Court to reverse the

Commission's Order.

II. ARGUMENT

Ordinarily this Court will not substitute its judgment for that of the Connnission unless

the findings are so manifestly against the weight of the evidence and so clearly unsupported by

the record as to show misapprehension or mistake, or willful disregard of duty. Cleveland Elec.

Illuminating Co. v. Pub. Util. Comm'n (1996), 76 Ohio St. 3d 163, 165. However, with regard to

questions of law (including the interpretation of statutes), this Court has complete independent

power of review. Consumers' Counsel v. Pub. Util. Comm'n (1983), 4 Ohio St. 3d 111, 111.

This appeal requires an independent review of Senate Bi113 - in particular, R.C. 4928.01(A),

R.C. 4928.03, R.C. 4928.05, R.C. 4928.14 and R.C. 4928.17?

When the Court is called on to interpret a statute, it must "breathe sense and meaning into

it; [] give effect to all of its terms and provisions; and [] render it compatible with other and

related enactments whenever and wherever possible." Commonwealth Loan Co. v. Downtown

Lincoln Mercury Co. (1 st Dist. 1964), 4 Ohio App. 2d 4, 6. It should not insert words not

included by the legislature, State ex rel. Cassels v. Dayton City Sch. Dist. Bd. of Educ. (1994),

69 Ohio St. 3d 217, 220, nor should it presume that the General Assembly intended to enact a

law that produces an unreasonable or absurd result. State ex rel. Webb v. Bliss, 99 Ohio St. 3d

166, 170, 2003-Ohio-3049, ¶ 22. Statutes, when possible, should be construed based on their

plain meaning, State ex rel. Plain Dealer Publishing Co. v. Cleveland, 106 Ohio St. 3d 70, 76-

77, 2005-Ohio-3807, ¶ 38, consistent with other related statutes, State ex rel. Choices for South-

2 As discussed, infra, in Section III C, the Order is also manifestly against the weight of
the evidence.



Western City Schools v. Anthony, 108 Ohio St. 3d 1, 9, 2005-Ohio-5362, ¶ 46, and legislative

intent, Dircksen v. Greene County. Bd. ofRevision, 109 Ohio St. 3d 470, 472, 2006-Ohio-2990,

¶ 16. As discussed below, the Commission assumed jurisdiction over the Application based on

an erroneous interpretation of Senate Bi113 that violates each of these basic rules of statutory

interpretation.

Proposition Of Law No. I: The Commission Lacks Subject Matter Jurisdiction To
Entertain Applications For Cost Recovery Of Electric Generation Facilities.

On January 1, 2001, Senate Bi113 declared electric generation service a "competitive

retail electric service," thus removing it from Commission regulation. R.C. 4928.03; R.C.

4928.05. This is not in dispute. In its Order, the Conunission acknowledged that "Section

4928.03, Revised Code, does state that retail electric generation service is competitive and,

therefore, not subject to Commission regulation." (Order, p. 15) (Appx. A40). This Court also

noted in Constellation NewEnergy, Inc. v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 531, 2004-

Ohio-6767, ¶ 2, that Senate Bill 3 "provided for restructuring Ohio's electric-utility industry to

achieve retail competition with respect to the generation component of electric service." Indeed,

R.C. 4928.14(A) includes "a firm supply of electric generation service" within the range of

"competitive retail electric services" established by Senate Bill 3, while R.C. 4928.05 expressly

removed from Commission authority the right to regulate competitive retail electric services.

As the Order notes, the Application "lays out a regulatory mechanism by which [the

Utilities] might recover the costs of a coal-fired electric generating facility." (Order, p. 19)

(Appx. A44). If the construction and operation of a generating facility does not constitute

activities involving "electric generation service" it is difficult to conceive what does. Indeed, as

a base load unit, it is beyond dispute that the generating station will generate firm supplies of

electric generation. And, because the Application clearly pertains to electric generation service,



which is expressly deemed a competitive service under Senate Bill 3, the Commission should

have immediately dismissed the Application. The Commission exceeded its subject matter

jurisdiction when it failed to do so.

The Commission assumed jurisdiction over the Application based on its authority "to

assure reliable distribution service." (Order, p. 17) (Appx. A42). It links this obligation to the

Application by first finding that "the Application is not about regulating retail electric generation

service, but about providing [] distribution ancillary services." (Order, p. 17) (Appx. A42).

Based on two additional findings - that the distribution ancillary services "are subject to

Commission regulation, as being necessary to support the distribution function" (Order, p. 17)

(Appx. A42) and that "most of these ancillary services require [a] generating plant" (Order, p.

18) (Appx. A43.) - the Commission makes the incredible leap that the Application deals with

provider of last resort ("POLR") service 3 the costs of which are recoverable, pursuant to

Constellation NewEnergy, supra, through a POLR surcharge that will be added to customers'

regulated rates. (Order, p. 18. (Appx. 43).

A. The Application Is Not About Distribution Ancillary Services Or The
Viability Of The Distribution System.

The Commission's findings notwithstanding, the Application is not about "distribution

ancillary services." As a preliminary matter, the Commission contradicts itself several times on

this point, first fmding that the proposed recovery mechanisms included in the Application "are

for the stated purpose of recover[ing] the costs of the [generating station]" (Order, p. 17) (Appx.

A42) (emphasis added), and, second, that the Application "lays out a regulatory mechanism by

3 R.C. 4928.14 requires the Utilities to provide a firm sup ply of electric generation
service to customers who either do not choose an alternative electnc generation supplier, or
choose an alternative supplier and then return to the Utilities for electric generation service. This
is commonly referred to as provider of last resort ("POLR") service. Constellation New Energy,
104 Ohio St. 3d 530, 539 (fn 5).



which [the Utilities] might recover the costs of a coal-fired electric generatingfacility." (Order,

p. 19) (Appx. A44) (emphasis added). Nowhere do the Utilities justify the Application based on

the need for distribution ancillary services or the need to support their distribution system.

Rather, the Application addresses the benefits of the generating station's fuel technology (App.,

pp. 2-5) (Supp. S2-S5), the mechanisms to be used to recover the costs of the generating station

(App., pp. 5-13) (Supp. S5-S13), and the perceived societal benefits of constructing the

generating station (App., pp. 13-14) (Supp. S 13-S 14). Thus, the Conunission's fmding that the

Application was about "distribution ancillary services" is contrary to the Application itself This

finding is also contrary to the definition of "ancillary service" included in Senate Bil13.

Revised Code Section 4928.01(A)(1) defines "ancillary service" as:

any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not
limited to, scheduling, system control, and dispatch services;
reactive supply from generation resources and voltage control
service; reactive supply from transmission resources service;
regulation service; frequency response service; energy imbalance
service; operating reserve-spinning reserve service; operating
reserve-supplemental reserve service; load following; back-up
supply service; real-power loss replacement service; dynamic
scheduling; system black start capability; and network stability
service.

The Application involves recovery of costs incurred by the Utilities while designing, building

and operating a generating station. The definition of ancillary services is limited to "function[s]

necessary to the provision of electric transmission or distribution service." R.C. 4928.01(A)(1)

(emphasis added). The definition makes no mention of the generation function, and, therefore,

none should be implied. Cassels, 69 Ohio St. 3d at 220. Moreover, the statutory defmition of

"ancillary service" lists numerous examples of the nature of services intended by the General

Assembly to be included within the definition. When interpreting a definitional statute that



includes examples of the statute's meaning, the definition should be interpreted based on the

examples expressly listed in the definition. State v. Hooper (1979), 57 Ohio St. 2d 87, 89-90.

All of the services listed as examples of ancillary services relate to the flow of electricity, not the

construction of the generating station that will produce the electricity. Therefore, based on the

canon of ejusdem generis, activities related to the design of a generating station, the construction

of a generating station and the operation of a generating station do not come within the definition

of "ancillary services" as contemplated by the legislature.

The Commission attempts to link the generating station to the ancillary services based on

its observation that "most of these ancillary services require [a] generating plant." (Order, p. 18)

(Appx. A43). While this is obviously true, it is also irrelevant and ignores the distinct separation

of the generation, transmission and distribution functions recognized in the law.4 All

transmission and distribution services in some way require generating plant. Without the

generating plant to produce electricity, there would be no transmission or distribution services.

Therefore, if the Commission's rationale is adopted, there would be no jurisdictional boundaries

and all three functions could theoretically come under Commission regulation, thus creating an

exception that swallows the rule. Likewise, any generating station whose output flows over the

transmission and distribution lines in Ohio would come within the Commission's jurisdiction -

a result that would render Senate Bi113 meaningless. Clearly an interpretation that creates such

an absurd result cannot be correct. Webb, 2003-Ohio-3049, ¶ 22.

4 The generation function was deregulated u pon passage of Senate Bill 3. The
distribution and transmission functions continue to be regulated by the Commission and the
Federal Energy Regulatory Commission, respectively.



B. Senate Bill 3 Did Not Create An Exception For POLR Service.

The Commission assumed jurisdiction over the Application based on a finding that the

Utilities' POLR function "is a distribution-related service" (Order, p. 18) (Appx. A43). This

finding, however, confuses POLR service with generation service and reads an exception into

Senate Bi113 that does not exist.

Throughout the Order, the Commission fails to recognize the difference between the

Utilities' act of arranging for the generation service necessary to serve POLR customers (which

is within the Commission's jurisdiction) and the act of the generation provider producing the

generation that will be obtained by the Utilities to serve these customers (which is beyond the

Commission's jurisdiction). The failure to make such a distinction is a significant flaw in the

Commission's reasoning. Although the Utilities are required, pursuant to R.C. 4928.14, to

provide generation service to any customer within their respective service territories that either

elects not to participate in the competitive generation market or selects an alternative generation

supplier and subsequently returns to the Utilities for generation service. As the Utilities Witness

Braine admits, R.C. 4928.14 does not expand this POLR obligation to also require the Utilities to

construct and operate the generating stations that produce the electricity (Tr. II, p. 172) (Supp.

523). Senate Bi113 left this task to unregulated generation suppliers. R.C. 4928.17(A).

Both R.C. 4928.03 and R.C. 4928.14 expressly state that "electric generation service" is a

"competitive retail electric service." However, neither of these statutes (nor any other provision

in Senate Bi113 for that matter) creates an exception that removes from the definition of

"competitive retail electric service" generation that is used to supply POLR customers. Senate

Bi113 does not distinguish generation service based on the nature of the customers taking the

service. In fact, Senate Bi113 did not distinguish generation service at all. It declared all



generation service in Ohio a competitive service. R.C. 4928.03. Therefore, before the

Commission's interpretation of Senate Bil13 can be valid, a non-existent exception to the

definition of "electric generation service" would have to be read into Senate Bil13 - something

in direct conflict with basic rules of statutory interpretation. Cassels, 69 Ohio St. 3d at 220.

C. The Commission Has No Authority To Regulate Resource Planning.

The Commission further justifies its jurisdiction over the Application based on a

mistaken belief that it has the responsibility to ensure "adequate capacity for [the Utilities']

POLR obligation." (Order, p. 21) (Appx. A46). Like generation cost recovery, the Commission

no longer has the statutory authority to regulate generation resource planning. Revised Code

Section 4928.05 is clear on this point: "On and after the starting date of competitive retail

electric service, a competitive retail electric service ... shall not be subject to supervision or

regulation by ... the public utilities commission under Chapters 4901. to 4909. [ratemaking] ...

[and] 4935. [resource planning] ... of the Revised Code." Generating facilities are part of

electric generation service, which is a competitive retail electric service. Therefore, based on

R.C. 4928.05, the Commission cannot regulate generation resource planning. This is confirmed

in R.C. 4935.04.

Prior to the enactment of Senate Bill 3, the Commission was responsible for the long term

planning of utility resources, including "electric generating plant and associated facilities

designed for, or capable of operation at a capacity of, fifty megawatts or more." R.C.

4935.04(C); R.C. 4935.04(A)(1)(a), 146 v H476 (eff. 9-17-96). Upon enactment of Senate

Bill 3, however, these provisions were amended and currently exclude from Commission

authority the oversight of any resource planning related to generation. R.C. 4935.04(C); R.C.

4935.04(A)(1)(a), 148 v SB 3 (eff. 1-1-2001). Consistent with the policy to make generation



service competitive in Ohio, the General Assembly obviously intended for market forces to

dictate when additional generating stations were to be constructed. Therefore, based on the plain

meaning of R.C. 4928.05 and R.C. 4935.04, and the principle of in pari materia, Senate Bil13

stripped from the Commission any authority to regulate generation resource planning. Choices

for South-Western City Schools, 2005-Ohio-5362, ¶ 46.

D. The Commission's Interpretation Of Senate Bill 3 Creates An Anti-
Competitive Result That Is Contrary To State Policy.

There is no question that the intent of Senate Bill 3 is to render competitive the

generation component of electric service, thus removing it from Commission regulation. The

General Assembly codified this in Senate Bill 3. See, e.g., R.C. 4928.02; R.C. 4928.03; R.C.

4928.05; R.C. 4928.14(A). The Court recognized this in recent case law. Constellation

NewEnergv, 2004-Ohio-6767, ¶ 2. And the Commission noted this in its Order. (Order, p. 17)

(Appx. A42).

The Application asked for guaranteed rate relief to recover the costs to design, construct

and operate a generating station that will be owned by the Utilities. (Order, p. 3; Appx. A28);

Tr. I, p. 253) (Supp. S20). The costs that are the subject of the Application are not unique to the

Utilities. They are identical to the costs that would be incurred by any generation provider,

regulated or not, that opted to source its generation supply through its own generation, rather

than through wholesale power purchases. Under the Commission's interpretation of Senate Bill

3, the General Assembly created a competitive advantage for utilities by guaranteeing recovery

of their project costs, while requiring non-utility generators to rely solely on market forces to

recover identical costs. As Staff Witness Wissman recognized, cost recovery assurance prior to

the generating station being built is "something that would be very attractive for any investor"

(Tr. V, p. 163) (Supp. S28) simply because, as the Utilities explained in their initial brief below,



"if the [generating station] is placed in a separate corporate entity, there is no apparent way that

cost recovery can be assured." (Utilities' Br., p. 23) (Supp. S15). In Senate Bil13 there is no

room for such "regulated competition." The Commission's interpretation of Senate Bill 3 is anti-

competitive and therefore contrary to the clear intent of the General Assembly. Dircksen, 2006-

Ohio-2990, ¶ 16.

In sum, the Application dealt with the recovery of generation related costs - the vast

majority of which have yet to be incurred - to build and run a generating plant. Activities that

pertain to the construction and operation of a facility that generates electricity are part of electric

generation service, which is supposed to be competitive in this State. The Commission's Order

attempts to regulate it. Although the Commission may view its efforts as well intended, its

intentions are not a criterion for determining the extent of the Commission's subject matter

jurisdiction or the lawfulness of its actions. Nor is the fact, that the Commission faces issues

involving a market that has not yet fully developed as envisioned by the General Assembly.

Ohio Consumers' Counsel v. Pub. Util. Comm'n, 109 Ohio St. 3d 328, 340, 2006-Ohio-21 10,

¶ 38. Although this Court recognized the Commission's dilemma in Consumers' Counsel, it still

concluded that this fact "does not empower the [Connnission] to create remedies outside the

perimeters of the law." Id. If the Order is permitted to stand, the Commission has not only

created remedies outside the perimeters of Senate Bi113, but also outside the perimeters of long

standing, traditional ratemaking principles set forth elsewhere in Title 49.

Proposition Of Law No. 2: The Commission Lacks The Statutory Authority To
Grant Cost Recovery For Generation Facilities Prior To Construction Of Such
Facilities.

Not only did the Application raise issues beyond the Commission's jurisdiction to

address, it also requested relief that the Conunission could not grant - pre-approval to recover



generation-related costs for a generating station that does not exist. In Ohio, it is well settled that

cost recovery cannot begin until utility facilities are placed into service and found to be "used

and useful." R.C. 4909.15. Assuming for the sake of argument that the generating facility at

issue in the Application is a distribution assets as the Conunission found, clearly the facility

failed to meet this requirement. At the time the Application was filed and the hearing was held,

the final design of the generating station had yet to be completed and the Utilities were still

negotiating the construction contract with the proposed contractor, a consortium comprised of

General Electric Company, GE Energy (USA), LLC, Bechtel Corporation, and Bechtel Power

Corporation. (Order, pp. 4, 6(fin 2), 19) (Appx. A29, A31, A44). For facilities that are not quite

complete, R.C. 4909.15 allows a utility to earn a return on and a return of such a project,

provided that the project is at least 75% complete.5 Inasmuch as the construction of the

generating station has not yet conunenced, the facility obviously fails this requirement as well.

As a creature of statute, the Commission has only the authority conferred upon it by the General

Assembly. Canton Storage & Transfer Co. v. Pub. Util. Comm'n (1995), 72 Ohio St. 3d 1, 5.

Because the project was nowhere near 75% complete, the request in the Application for

regulated cost recovery was deficient on its face in violation of R.C. 4909.15(A). The

Commission exceeded its statutory authority both when it failed to reject the Application out of

hand when it authorized recovery of Phase I costs.

5 Perhaps the biggest irony in the case below is that the Commission granted rate relief
under a scenano that would not have been permitted prior to the passage of Senate Bi113. See
R.C. 4909.15, 144 SB 14, which, like the current version of R.C. 4928.15, precluded rate
recovery for any project, including generation projects, that were not at least 75% complete.



Proposition Of Law No. 3: The Commission Is Without Authority To Order Relief
That Is Not Supported By The Evidentiary Record.

The Commission's entire analysis is based on a threshold finding that the Application was

about distribution services. As already demonstrated, this finding, as a matter of law, is

erroneous and contrary to both the letter and spirit of Senate Bill 3. If this Court should disagree

and find that the Application's subject matter is a question of fact for the Commission to decide,

the Order must still be reversed because the Order is manifestly against the weight of the

evidence and in violation of R.C. 4903.09.

Revised Code Section 4903.09 requires that the Commission file "findings of fact and

written opinions setting forth the reasons prompting the decisions arrived at, based upon said

findings of fact." As this Court explained in Cleveland Elec. Illuminating Co. v. Pub. Util.

Comm'n (1983), 4 Ohio St. 3d 107, 110, the purpose of this statute is to provide this Court with

sufficient details to enable it to determine, upon appeal, how the Commission reached its

decision. The details need to be sufficient to determine the basis for the Commission's reasoning,

Payphone Ass'n. of Ohio v. Pub. Util. Comm'n, 109 Ohio St. 3d 453, 461, 2006-Ohio-2998, ¶ 32,

setting forth "some factual basis and reasoning based thereon in reaching its conclusion." Allnet

Communications Serv., Inc. v. Pub. Util. Comm'n (1994), 70 Ohio St. 3d 202, 209.

In its analysis, the Conunission notes that the Application "is not about regulating retail

electric generation service, but about providing the distribution ancillary services. These

services are subject to Commission regulation, as being necessary to support the distribution

function." (Order, p. 17) (Appx. A42). This analysis, in essence, makes two findings: (1) that

the Application is about distribution ancillary services; and (2) that these ancillary services

support the distribution function. Yet, there is no discussion as to how the Commission reached

either of these conclusions.



The Commission does not cite the Application in support of its finding that the

Application is about "distribution ancillary services," nor does it point to even a single statement

in the Application that mentions these services. The same is true with regard to the expert

testimony, the transcript and the exhibits. There are no citations to any of these evidentiary

sources in the Order. In fact, the Commission fails to include any reference to "distribution

ancillary services" in its Findings of Fact and Conclusions of Law. (See generally, Order, pp.

22-23) (Appx. A47-A48). In light of this, it is virtually impossible to determine the factual basis

on which the Commission relied when making this threshold finding.

Likewise, the Commission's second finding - that the distribution ancillary services

support the Utilities' distribution function - also lacks any analysis or evidence in support of

this finding. Again, the Commission fails to cite the Application, expert testimony, transcripts or

exhibits; and, again, there is no reference to this finding in its Findings of Fact and Conclusions

of Law. This is for good reason. The evidentiary record is void of any evidence to support such

a finding. As the Commission correctly notes, "[t]he current [Application had] no detailed

schedules, budgets, designs, feasibility studies or fmancing options." (Order, p. 19) (Appx. A44).

Because of this, the Commission indicated that the Utilities still needed to "economically justify

[their] construction choices, [their] technology choices, [their] timing, [their] financing structure,

and the various other matters that have been left open in the current application." (Order. p. 20)

(Appx. A45).

This lack of evidence presented by the Utilities is not surprising given the fact that at the

time of the hearing, the final designs of the generating station and the transmission

interconnection studies had yet to be completed, and not a single shovel of dirt had been turned

in the construction phase of the project. There is no evidence to support the Commission's



findings simply because the project was not far enough along to produce such information.

Given the status of the project, and the Utilities' inability to present a prima facie case, the

Application should never have been filed, nor addressed by the Commission.

As part of its justification for concluding that the Application is about distribution

services, the Commission noted that the Utilities are responsible for the operation of the

distribution wires that "must remain charged for connected customers to receive service."

(Order, p. 18) (Appx. A43). Again, however, the Commission fails to explain how this statement

relates to a non-existent generating station that is not scheduled to produce a single kilowatt of

electricity for at least four more years. Moreover, there is nothing in the record that

demonstrates the flow of electricity from this generating plant that is obviously needed before the

Commission could reach this conclusion

In sum, the Commission makes the general conclusions discussed above, none of which

are explained or supported by the record. There is absolutely nothing on which to determine

how the Commission reached any of these conclusions. Accordingly, the Order, if found to be

based on questions of fact, must be reversed as being manifestly against the weight of the

evidence and in violation of R.C. 4903.09.

III. SUMMARY AND CONCLUSION

Appellant, FirstEnergy Solutions Corp., does not object to the construction of the

generating station by the Utilities. It does, however, object to the Comniission's Order that

creates subsidized competition in favor of regulated utilities through regulated cost recovery

while all other generation suppliers must rely on the market in order to recover identical costs.

Senate Bill 3 declared all electric generation service competitive, without exception. Until the

General Assembly amended or repeals Senate Bill 3, this is the law in Ohio. The Commission



and therefore, its Order, must comply - something the Order in this proceeding clearly fails to

do. Therefore, based upon the foregoing, Appellant, FirstEnergy Solutions Corp., respectfully

asks this Court to reverse the Commission's Order.

Dated: November 13, 2006 Respectfully submitted,

kathy J. K ich 0038855)
FIRSTENERGY SERVICE COMPANY
76 South Main Street
Akron, OH 44308
Telephone: (330) 384-4580
Facsimile: (330) 384-3875

Counsel for Appellant
FIRSTENERGY SOLUTIONS CORP.
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NOTICE OF APPEAL OF FIILSTENERGY SOLUTIONS CORP.

Pursuant to R.C. 4903.11 and R.C. 4903.13, Appellant, FirstEnergy Solutions

Corp., hereby gives notice of its appeal to the Supreme Court of Ohio, from an Opinion

aad Otder of The Public Utilities Commission of Ohio ("Commission" or "Appellee"),

entered into the Conunission's journal on April 10, 2006, in PUCO Case No. 05-376-EL-

UNC.

Appellant was and is a party of record in PUCO Case No. 05-376-EL-UNC, and

titnely filed its Application for Rehearing of the Commission's Apr1110, 2006 Opinion

and Order in acoordeuce with R.C. 4903.10. AppeHant's Application for Rehearing with

respect to the issues on appeal herein was denied by the Commission by entry entered in

its journal on June 28, 2006.

As also set forth in Appellant's Application for Rehearing, Appellant complains

and alleges that Appellee's Apri110, 2006 Opinion and Order and related June 28, 2006

Entry on Rehearing in PUCO Case No. 05-376-EL-UNC are unlawful, unjust and

unreesonable in the following respects:

1. Inasmuch as the Application before the Conunission involves the recovery
of costs incurred to construet an electric generating station, the output of
which is to be usad to serve retail electric service customers, the
Commission lacked the jurisdiction necessary to entertain the Application
in violation of R.C. 4928.05 and R.C. 4935.04.

2. The Commission's findings that the proposed generating station is being
built to support distribution related ancillary services is unsupported by the
record in violation of R.C. 4903.09.

3. The Commission's failure to reeognize the generation produced by the
proposed generating station as a competitive retail electric service violates
R.C. 4928.01(A)(4), R.C. 4928.01(B) and RC. 4928.14(A).

-1-
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4. The Commission's approval of a return on and returrt of pre-construction
costs is in violation of R.C. 4928.14, which requires such costs to be
recavered through market prices.

5. The Commissioa's approval of the concept of allowing regulated utilities
to offer competitive retail electrio services through a regulated entity
violates R.C. 4928.17, which requites thet such services be offered
tluough an unregulated affiliate.

6. The Commission's authorization to recover pre-construction costs incurred
to build an electcic generating statioa, when such generating station is not
at least 75% complete, violates RC. 4909.15,

7. The Cnmmission's authorization to recover pre-construction costs through
regulated rates results in subsidized competition for one entity to the
detriment of all other competitors in violation of R.C. 4928.06.

WHEREFORE, Appellant respectfvily submits that the Appellee's April 10,

2006 Opinion and Order and the related June 28, 2006 Entry on Rehearing in PUCO Case

No. 05-376-EL-[JNC are unlawful, unjust and unressonable and should be reversed.

Respectfully submitted,

Kathy J. I , ounse! of Rec
FirstEnergy Service Company
76 South Main 3treet
Akron, OH 44308
Telephone: (330) 384-4580
Facsimile: (330) 384-3875

Counsel for Appellant,
FiustEnergy Solutions Corp.
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the docketing division of The Public Utilities Commission of Ohio in accordance with

Sections 4901-1-02(A) and 4901-1-36 of the Ohio Adminiatraflve Code.

f
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Counse for Appellant,
FirstEnergy Solutions Corp.
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Code, on this 257h day of August, 2006.

SERVICE LIST

lVlarvin L Resnik
SandtaIS. Williams
Ametican Electric Power Service Corporation
1 Riverside Plaza, 29th Floor
Columbus OH 43215

Samuel C. Randarzo
Lisa G. McAlister
Daniel I. Neilsen
MeNees, Wallace & Nwick LLC
FiRh Third Center
21 East State Street, Suite 1700
Columbus OH 43215-4228

M. Howard Petricoff
Vorys, Sater, Seymour & Pease LLP
52 East Gay Street
P.O. Box 1008
Columbus Ohio 43216-1008

-4.

Daniel R. Conway
Porter, Wright, Morris & Arthur
41 South High Streat
Columbus OH 43216-6194

David F. Boehm
Michael Kurtz
Boehni, Kuctz & Lowry
36 East Seventh St.
Suite 1510
Cineinnati OH 45202

Joseph Condo
Senior Connsel
Calpine Corporation
250 Parlcway Drive, Suite 380
Lincoln.chire IL 60069

A 000000005



i

Sand<aK. Williams
Senior Counsel- Regulatory
American Eleotric Power Service Corp.
Legal Depaztment.
1 Riverside Plaza
Columbus OH 43215

Jeffrey L. Small
Ohio Coasumers' Counsel
10 West Broad Stroet, Suite 1800
Columbus Olrio 43215-3485

Thomas Lodge
Thompson Hine LLP
One Cobanbus
10 West Broad Street, Suite 700
Columbus OH 43215-3435

Bobby Singh
Chester, Wiflcox & Saxbe, LLP
65 Esst State Street, Suite 1000
Columbus OH 43215-4213

Dane Stinson
Baiiey Cavalieri LLC
10 W. Broad St., Suite 2100
Columbus OH 43215

Alan R. Schriber, Chairman
The Public Utilities Commission of Ohio
180 East Broad Street,l2ei Floor
Columbus OH 432 1 5-3 793

-5-

Jessica Davis
Roeaei & Andress, LPA
National City Center
155 East Broad Street, 12th Floor
Columbus OH 43215

David C. Rinebolt
Ohio Partners for Affordable Energy
231 WestLimaStreet
P.O. Box 1793
Findlay OH 45839-1793

Evelyn R. Robinson
Green Mountain Energy Company
5450 Frantt Road, Suite 240
Dublin Ohio 43016

Michael D. Dortch
Baker & Hostetler, LLP
65 E. State St., Suite 2100
Columbus OH 43215-4260

James Petro
Attorney General of Ohio
Steven T. Nourse
Assistant Attomey General
Public Utilities Section
180 East Broad Street
Columbus OH 43215-3793

A 000000006



,

Kathy J. Kolich
Name

Case Name: : Case No.:
FiratEnergy Solutions Corp. v. Appeal of PUCO Case No.

The Public Utilities Ccmmission of Ohio 05-376-EL-UNC

L Has this case previouslq been decided or remanded by this Court? Yes No

If so, please provide the Case Name:
Case No.:

Anv Citation:

IL Will the determination of this eaae involve the interpretation or application of any particular case
decided by the Supreme Court of Ohio or the Supreme Court of the United States? Yes ® No q

if so, please provide the Case Name and Citation: see attached

Wiil the determination of this case 3nvolve the interpretation or application of any particalar
conatitutional provieion, statate, or rale of court? Yes ® No q
If so, please provide the appropriate citation to the constitutional provision, statute, or court rule, as fallows:

U.S. Constitution: Article Section Ohio Revi+ed Code: R.C. See attached
Obia Constitution: Article Section Court Rule:
United States Code: Title Section Ohio Adm1n. Code: O.A.C. - -

...... ....... ..._-..___ _._. __^_.. ..._ _.._. .._....._... _ .. . _......__.....__...... . .. _ .. .... .. ... .._.... . . . .
lII. Indicate np to three primary areas or topics of law Involved in this proceeding (e.g., jury
instruetions, iTM/UIM, search and seizure, etc.):

]) Scope of PUCO jurisdiction

2) sufficiency of evidence to suonort the ^emm+an_±an's order

3) see attached

_ ^.,__._, ...----.._. ^ _..._.____^._..__._.-.__..___...._._..._ _ ..... ... . .....__...__.. ..__. ....
IV. Are yon aware of any case now pending or about to be brought before this Court that involves an
Issue substantially the same as, simiiar to, or related to an issue In this case? Yes q No xq

If so, please identify the Case Natne:

Case No.:

Court where Currently Pending:

Iasue:

Contact Information for appellxnt or counseL•

In The Supreme Court of Ohio

Case Information Statement

0038855
Atty.Reg. #

FirstEnerav Service Comuanv
Address
76 South Main Street

(Addraan)
Akron Ohio 44308
City State Zip Code

(330) 384-4580 (330) 384-3875
Teleph m # Faa

Signa e ppellant or coup I.Ag

CounseifOr: Apoellant. FirstEnerav Solutions Corp.

A 000000007



ATTACHMENf TO CASE INFORMATION STATEMENT

Appendix E, Section II (cont'd.)

Case Narnes and Citations:

Berrra<dini v. Bd of Ed. (1979), 58 Ohio St.2d 1

MonongahelaPowerCo. v. Pub. Util. Comm., 104 Ohio St.3d 571, 2004O1rio-6896

Canton Storage & Transfer Co. v. Pub. UtiL Comm., 72 Ohio St.34 1,1995-Ohio-282

State ex rel Savarese v. Buckeye Local School Dist. Bd of Ed; 74 Ohio St.3d 543, 1996-Ohio-
291

Conatelladon NewEnergy v. Pub. Util. Comm.,104 Ohio St.3d 530, 2004-O1rio-6767

RC. 4928.01(Axl)
R.C.4928.01(Ax4)
R.C. 4928.01(AX27)
R.C. 4928.01(B)
R.C.4928.02
R.C. 4928.03
R.C. 4928.04
R.C.4928.05
RC.4928.14
R.C. 4928.17
R.C. 4928.35
RC. 4928.40
R.C.4903.09
R.C. 4909.15
RC. 4935.04
R.C. 1.49

Section III (cont'd.)

3) Statutory interpretation of Atn.Sub.S.B. No. 3, 148 Ohio Laws, Part IV, 7962
(allda Chapter 4928, ORC)

A 000000008



BEFORE

THE PUBLIC UTII TTIFS COMMISSION OF OHIO

In the Matter of the App2ication of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Recover Costs Associated with the Ultimate
Construction and Operation of an Integrated

r Gasification Combined Cycle Eleclsic
Generation Facility.

Case No. 05-376-EL-UNC

ENTRY ON REHEARING

The Commission finds:

(1) On March 18, 2005, CoIumbus Southem Power Company (CSP)
and Ohio Power Company (OP or Ohio Power) (jointly AEP-
Ohio or Companies) filed an application for authority to recover
costs associated with the construction and ultimate operation of
an integrated gasification combined cycle (IGCC) electric
generating facility to be built in Meigs County.

(2) On Apri110, 2006, the Commission fssued, an opinion and order
(Order) in this case in which it found that it has the authority to
establish a mechanism for recovering the costs related to the
construction and operation of an IGCC generating plant, where
that plant is needed to fulfill AEP-0hio's provider of Iest resort
(POLR) obligation That Order further approved the Phase 1
cost recovery mechanism of AEP's application.

(3) On May 8, 2006, Industrial Energy Users-Ohio (IEU) filed an
application for rehearing. On May 10, 2006, applications for
rehearing were filed by FirstEnergy Solutions Corp. (Solutions),
Direct Energy Services (Direct), The Ohio Energy Group (OEG)
and the Ohio Consumers' Counsel (OCC).

(4) On May 9, 2006, AEP-Ohio filed a motion for an extension of
time to file a memorandum contra the applications for
rehearing. The purpose of the request, according to AEP-Ohio,
was to facilitate the filing of a single response to all the
applications for rehearing. AEP-Ohio specitically requested an
extension of tlme of two days that would result in the filing of

Thip i9 to cert ^ et̂  =a^ .

tltis xe4uaac a°nsa°
^,

acant doivoxed in
ta

Tecbnia
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the consolidated memorandum contra no later tliart May 22,
2006.

(5) On May 10, 2006, AEP-0Iuo filed a request for cLarifi®tion of
the opinion and order in this case. IEU, Solutfons, OCC, Ohio
Partners for Affordable Energy (OPAE), Direct and OEG filed
responses or memoiandnm contra the request for c,larification.

(6) By entry issued May 10, 2006, AEP-Ohio's motion for an
extension to file its atemorartdum contra ttte applications for
rehearing was granted.

(7) On May 22, 2006, AEP-Ohio filed a memorandum contra the
motions for rehearing. On that same day, IEU filed a motion to
strike the memorandum contra filed by AEP-Ohio.

(8) On June 6, 2006, the Commission found that the AEP-Ohio
request for clarification should be treated and considered as an
application for rehearing. In that Entry, the Commission
granted IEU's, Sotutions , Direct's, OEG's, OCC's and AEP-
Ohio's applications for rehearing. The Co*++*nfQ4ion stated that
sufficient reason had been set forth by the parties to warrant
further consideration of the matters specified in the applications
for reh.earing.

Motion to strike

(9) In its motion to strike, IEU acknowledged that AEP-Ohio was
granted a two-day extension of time to file a response to the
rehearing applications. However, IEU argues that, with the
extension, the memorandum contra was due no later thaa
Friday, May 19, 2006, as Rule 4901-1-35, Ohio Administrative
Code (O.A.C.), requires that the memorandurrt contra be filed
"witliin ten days after the filing of an applicalion for rehearing."
IEU states that Rule 4901-1-07, O.A.C.,1 does not apply to
applications for rehearing and memorandum contra
applications for rehearing. By entry issued May 10, 2006, IEU
argues that AEP-Ohio was granted only "an extension of no

-2-

I Rule 4901-1-07(A), O.A.C., states: Unlese otherw;se provided by law or by the Commission:
(A) in computing any per'iod of time prescribed or allowed by the commission, the date of the event from ;

which the period of time begins to run shall not be induded. 'Ihe last day of the period so computed
shall be included, unless it falls an a Saturday, Sunday, or legal holiday, in which case the period of
time sha11 rn until tIu end of the next day with is not a Saturday, Snnday, or legalholtday.

. . . .. _ . ._.. . . _ _..- . _ ... ..-- -._._. .. . ..- . ...__-•---.._...__^
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05-376rEL-UNC -g.

more than two days" to file its memorandum contra. Therefore,
IEU contends the memorandum was filed out of time and
should be stricken.

(10) AEP-0hio states that its motion was dearly for an extension of
time to allow the Companies to file a single memorandum
contra by no later than May 22, 2006. AEP-Ohio argues that
Rule 4901-1-35, O.A.C., does not make reference to memoranda
contra an application for rehearing and, therefore, does not
apply to such memoranda. According to.AEP-Ohio's rationale
the two day extension would have made the memorandum
contra due on Saturday, May 20, 2006. Therefore, AEP-0hio
reasons that Rule 4901-1-07, O.A.C., is applicable, and the
memorandum is due on the next business day, Monday,
May 22, 2006.

(11) The Commission agrees that the request for an extension of time
to file its memorandum was dearly for an extension until
Monday, May 22, 2006. We note that the introductory phrase in
Rule 4901-1-07, O.A.C., provides that the application of time, as
set forth in each paragraph of the rule, is applicable "unless
otherwise provided by law or the commi.ssion..." Therefore,
the entry granting ABP-OYdo's request for a 2 day extension
caused the memorandum to be due the next business day,
Monday, May 22, 2006. AEP-Ohio's memorandum contra was
timely filed and IEU's motion to strilce should be denied.

I

Proprietary Information in the Record

(12) OCC argues that the attorney examiners and the Commission
incorrectly allowed AEP-0hio and GE/Bechtel to redact caxtain
information from documents ultimately introduced into
evidence. In OCC's application for rehearing, OCC
acknowledges that GE/Bechtel redacted certain information
from documents introduced into evidence but contends that the
Commission failed to reduce the amount of information
redacted. OCC continues to argue that the pleadings of
GE/Bechtel and AEP-Ohio failed to include the requisite
specificity. Therefore, OCC argues that the Commission
incorrectly shielded large amounts of information from public
scratiny and requests that the Commission correct or modify its
decision on rehearing.

A 000000011
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(13) AEP-Ohio responds that nearly one quarter of the Order
addressed the treatment of the proprietary information filed in
this case. AEP-Ohio adu►owledges that Ohio's poliry favors
public access to information filed with state agendes. However,
the Companies argue that OCC's position, that all information
should be made available to the public, will have a chilling
effect on technology companies that may wish to partidpate in
Ohio markets. AEP-Ohio posits that it is necessary that the
Commission carefully balance the compethtg interest between
public access to information and a vendor's right to maintain
the confidentiality of commerdally valuable trade secret
information. The Companies request that the Commission deny
rehearing of this issue.

(14) The Conuivssion notes that OCC is merely reiterating the same
arguments raised in its briefs. After consideration of the issues
raised, applicable law and the process implemented under the
circumstances, we continue to condude that the redacted
infonnation meets the exemption requirements of Section
149.43, Revised Code. Thus, OCC's request for rehearing of this
issue is denied.

Request for Administrative Notice

(15) IEU requests that the Commission take administrative notice of
certain pages filed in AEP-0hio's long-term forecast report
(LTFR) docketed at Case No. 05-501-ELrFOR, In the Matter of the
Long-Term Forecast Report of Ohio Power Company and Reiated
Matters and Case No. 05-602 EL-FOR, In the Matter of the Long-
Term Forecast Report of Columbus Southern Power Company and
Related Matters (jointly AEP-Ohio 2005 LTFR) filed on Apri115,
2005. More specificaIIy, IEU asks that the Commission take
adaiinistrative notice of two pages of specific questions from the
Special Topics section, including AEP-Ohio's responses thereto.2
IEU argues that AEP-0hio's responses confirm ISIJ's
representations that AEP-Ohio is subject to its regional
transmission organization's (RTO) ancillary services. IEiJ states
that, during the course of the proceeding, IEU encouraged the
Commission to examine the role of the RTO and the RTO's
requirements for reliability and how such ancillay service
obligations are met. Further, IEU concludes that the

2 A.EP-Ohio 2005 LTFR, Spedal Topics, pp. 8- 9.
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Companies' responses contradict the Commission's finding that
the proposed IGCC facality will provide andllary distn'bution
services.

(16) As IEU admits, AEP-Ohio's responses to issues raised in its 2005
LTFR cases were public and available to the parties at the time
of the hearing.3 IEU had an opportunity to attempt to introduce
into the record AEP-Ohio's responses in the 2005 LTFR before
the closing of the record. Therefore, the Commission finds that
it is improper to take administrative notice of the Companiea'
responses in the AEP-Ohio 2005 LTFR, at this point in the
proceeding. Accordingly, IEU's request for administrative
notice is denied.

(17)

Due Process

IEU claims that the Commission Staff's position in regard to
distnbution functions and the POLR responsibility was first
offered in its reply brief and the Commission based its decision
on the position argued by Staff. Accordingly, IEU claims it had
no meaningful opportunity to cross-examine Staff or to rebut
Staff's position and was deprived of any opporturnty to
determine what data, information or facts the Staff reviewed or
considered in support of its reconunendation. IEU argues that
the Staff must offer its recommendations to the Commission in
the public evidentiary record by report or testimony pursuant to
Section 4901.16, Revised Code. Accordingly, IEU argues that it
was denied fundamental due process.

(18) AEP-Ohio connters that IEU cross-examined Staff witnesses as
well as AEP-Ohio witnesses Baker and Walker. AEP-Ohio
states that Companies' witnesses Baker and Walker specifically
presented testimony that the proposed facility was necessary to
support ABP-Ohio's distribution function. AEP-Ohio notes that
I&U's counsel questioned Staff witnesses about the Companies'
POLR obligation. Therefore, AEP-Ohio states that IEU has no
due process claims to raise in this matter.

(19) The Commission finds that IEU's claim, that it was denied
fundamental due process, is without merit. Section 4901.16,

3 ^The evidentiary hearing commenced on August 8, 2005 and c^timued each tn^aineee day Muaugh August `
16, 200.5.
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Revised Code, is not applicable in this case.4 Staff sponsored

aspects of the record that support Staffs position. The purpose
of any brief is to persuade the Commission. However, as IEU
states, briefs are not evidence. While the Commission may be
persuaded by a party's arguIIlents presented on brief, the
Commission bases its decision on the record evidence.
Therefore, ISU's request for rehearing is denied.

witnesses and cross-examined the witnesses of other parties. As
any other party to this case was pennitted to do, Staff filed an
initial and reply brief. Staff's brief m+**+marizes significant

Corporate 3eparation

(20) Direct, Solutions, and OCC argue that AEP-Ohio's application
violates Section 4928.17, Revised Code, whi.ch requires that an
electric distribution utility (EDU) supply non-competitive retail
electric services and competitive retail electric services through
separate affiliates. OCC asserts that mere ownership of a
generation plant by an EDU is prohibited and further that the
Order conflicts with the Companies approved corporate
separation plan. Solutions concedes, on brief, that an EDU may
own a generation facility; however, Solutions posits that the
EDU must offer its retail generation services through a separate
business entity. Direct and Solutions state that Section 492s.17,
Revised Code, does not include an exemption for "non-
competitive generation service" or generation that will be used
to serve I'OLR customers. Therefore, the applicants for
rehearing of this issue argue that aU provision of generation
service must be offered through a separate affiliate, not AEP-
Ohio.

(21) The Commi.ssion believes the applicants for rehearing of this
issue continue to focus on the type of facility as opposed to the
purpose. The primary purpose for the proposed facility is to
provide distribution ancillary services and to meet POLR
obligations. The Conunission agrees, as AEP-Ohio argues, that

-6-

Section 4901.16, Revi.sed Code, states:
Except in his report to the public'utllities commission or when called on to testify in any court or
proceeding of the publfc utilities comauesion, no employee or agent refemed to in seclion 4909.13 of the
Revised Code shall divulge any information acquired by him in respect to the tran8action, property, or
business of any public utility, while acting or claiming to act as such employee or agmt. Whoever
violates abis sectlan shall be disqualified kom acting as agent; or acting In any other capadty under the
appointment or employment of the commission.
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Section 4928.17, Revised Code, does not prohibit the Companies
from owning the proposed facitity or providing services from
the fadlity to meet the Companies' POLR obligations. The
Commission notes that in its memorandum contra the
Companies confirm that they "intend to use the power
generated to fulfill their POLR obligation." The Cominission is
not convinced by the rehearing applicants' arguments that the
purpose for the fadlity is irrelevant. The purpose for the
proposed facility is to perniit CSP and Ohio Power to meet their
POLR obligation to customers within the Companies' respective
service territory. Therefore, the Commission denies the
applicants' requests for rehearing of the Order as to Section
4928.17, Revised Code.

Section 4903.09, Ro9sed Code

Direct, Solutions and IEU each argue that the Order violates
Section 4903.09, Revised Code. Section 4903.09, Revised Code,
states:

In all contested cases heard by the public utilities
commission, a complete record of all of the
proceedings shall be made, including a transcript
of all testimony and of all exhibits, and the
conunission shall file, with the records of such
cases, findings of fact and written opinions setting
forth the reasons prompting the decisions arrived
at, based upon said findings of fact.

Direct contends that the record does not contain any testimony
or evidence that the proposed IGCC facility is necessary to
support the Companies' ancillary servioes. Further, Direct
states that the Order fails to present the Commission's rationale
for its conclusion that "[t]he EDU is the POLR for consumers
who either faII to choose an altemative supplier or return from
another supplier." Solutions argues that the Comaiission failed
to support its characterization of the application in the Order as
"providing the distn'bation ancillary services ... necessary to
support the distrlution function" as required by Section
49ai.09, Revised Code. Sintilarly, IEU argues that the Order
fails to set forth sufficient facts and law to authorize AEP-Ohio
to increase customer rates for pre-construction cost of the
proposed IGCC facility.

-7-
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(23) AEP-Ohio notes that the Ohio Supreme Court has held that
"where enough evidence and discussion in an order to enable
the FUCO's reasoning to be readily discerned, this Court has
found substantial compliance with R.C. 4903.09:.." MCI
Telec,ommunications Corp. v. Pub. Util. Comm'n (1988), 38 Ohio
St.3d 266, 270, 527 N.E.2d 777. Further, AEP-Ohio notes that the
Court has stated that the purpose of Section 4903.09, Revised
Code, is to provide the Court with sufflcient details to
detenaine, upon appeal, how the Commission reached its
decision Migden-Osbander v. Pub. 1ItiI. Comm'n (2004), 102
Ohio St.3d 451, 455, 812 N.E.2d 955. AEP-Ohio contends that
the Commission's reasoning is readily discetnable and the
Order includes sufficient details to enable the Court to
determine how the Commission reached its decision, if the case
is appealed. AEP-Ohio reasons that the interveners object to the
decision and how the Cam+,++,'.r<ion came to the dedsion, not that
the interveners are unable to determine how the Commission
reached its decision.

(24) The Comutission notes that the Order includes six pages of
discussion of the Commi9sion's jurisdiction, including the views
of the parties, and the Commission's interpretation of the law.
The Order includes three findings of fact and conclusions of law
that address the Commission's authority over distribution
ancillary services, an EDU's POLR obligation and ' the
Commission's authority to establish rates and chazges. See
findings 7-9 of the Order. Thus, we believe that our Order
complies with Section 4903.09, Revised Code, as expLiined in
MCI Telecommunications Corp.

Section 4928.14. Revised Code

(25) Solutions argues, as it did on brieE, that approval of the
application violates Section 4928.14, Revised Code. Solutions
opines that Section 4928.14, Revised Code, requires that POLR
services be based on market prices. Solutions argues that the
Order approving AEP-Ohio's application does not provide for
the POLR service to be based on market prices. The proposed
IGCC facility is, by definition, according to Solutions, a
generation facility. Solutions reasons that such fact is not
distinguishable based on the purpose for the facility - POLR
generation service. Solutions and Direct posit that the IGCC

-8-
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Recovery Factor and the IGCC Adjustment Factor, as proposed
by the Companies and approved by the Commission, will not
oonstitute a market-based price.

(26) OEG,1>7cewise, postulates that the proposed IGCC facility, does
not meet the definition of distribution andllary services as set
forth in Section 4928.01(A)(1), Revised Code.5 OEG reasons
that, although a small portion of the 629 MW generation facility
may be used to provide distribution ancillary services, the vast
majority of the facility wiIl be engaged. in the generation of
electric power which is a competitive service, as defined in
Sectian 4928.03, Reviseii Code.

Sirnilarly, Solutions postulates that the Commission's
condusion, that the generation fadlity would provide andllary
services necessary to support distribution reliability and, thus,
the EDU's POLR obligations, is flawed. Solutions reasons that
the Order fails to recognize the distinction between distribution
ancillary services, which fall under the Commission's
jurisdiction, and transmission ancillary services, which are
within the exdusive jurisdiction of the Federat Energy
Regulatory Commission. Further, Solutions argues that the
analysis is not supported by the physical structure of the
facility. Solutions notes that the proposed facility will
interconnect with high voltage transmission lines as opposed to
distribution voltage of the distribution system. Solutions
reasons, therefore, that the generation facility will support
transmission-related ancillary services, not distribution andllary
services.

(27) The arguments raised by Solutions, Direct and OEG do not
persuade the Co*n*+++as+on that their requests for rehearing on
this aspect of the Order should be granted. The Commission
believes that the Order thoroughly sets forth its rationale for
concluding that the proposed facility will support andllary
distribution services, the Cor*um4cion's jurisdiclion over
distribution services and the necessity to ensure the reliability of

-9-

"Ancillary service" means any function necessary to the provision of electric trarwmissian or distribution
service to a retail customer and includes, but is not limited to, sdedulmg system controt, and dispatch
eervices; reactive supply from generation resources and voltage control servtce; reactive supply from
trann+niauion resources serVlCBi reaulatfOn SB[YICe; frequency reSpOnBe 8CrV1fB; energy lmbal8m 8ervl[8;
load following bactc-up supply service; real-power loss replacement servtce; dyruunic scheduling; system
black start capability; and network stability service.
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the distribution system See Order at pp. 17-18. Tfierefore, we
will not repeat our rationale here. Rehearing is denied.

Ratemaking Statutes

(28) Direct argues that the Commission lacks the authority to
establish cost-based rates for retail generation service under
Chapters 4905 and 4909 of the Revised Code. Thus, Direct
asserts that the Commission unlawfuIIy expanded its scope of
authority in this Order. Direct argues that even if Chapter 4909,
Revised Code, applied, the Phase I costs do not represent
construction work in progress, but pre-construction costs
related to preliminary activities. Solutions and OCC argue that
the Order fails to comply with Section 4909.15, Revised Code,
which requires that a construction project be at least 75 percent
complete before a portion of the value of the project is included
in rates. OCC and Solutions insist that the Phase I costs are
subject to ratemaking statutes at Chapter 4909, Revised Code.

OCC argues that the approved Phase I surcharge is unlawful to
the extent that the Order does not comply with Section 4928.15,
Revised Code, and the application was not filed pursuant to
Section 4909.18, Revised Code. OCC further argues that the
Order is unreasonable as to the rates to be imposed on
residential customers, especially CSP residential customers, and
unlawful as it contradicts the Companies' electric transition
plan (ETP) order at Case Nos. 99-1719-EL-ETP and 99-1730-EL-
ETP, In the Matter of the Appiications of Columbus Southern Power
Cotnpariy and Ohio Pomrer Company for Approval of Tlteir Electric
Transition Plans and for Receipt of Transitton Revenues, (Order
issued September 28, 2000) and the Companies' rate
stabilization plan (RSP) at Case No. 04-169-EL-UNC, In the
Matter of the AppIicatfon of Columbus Southern Power company and
Ohio Power Company for Approval of a Post-Market Development
Period Rate Stabilization Plan (Order issued January 26, 2005 and
Entry on Rehearing issued March 23, 2005). C1CC argues the

-10-
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application is inconsistent with Ohio utility policy set forth in
Section 4928.02, Revised Code.6

r

6

7

AEP-Ohio responds that the protracted ratemaldng rules and
procedural requirements set forth in Chapter 4909, Revised
Code, are not applicable to charges incurred to fulfill the
Companies' POLR obligation. As discussed in the Order, AEP-
Ohio bases its arguments on the Court dedsion in ConsteIlatlan
New Energy, Inc. Pub. Util. Comm. (2004), 104 Ohio St. 3d 530,
539, 2004-Ohio-6767, 820 N.E.2d 885 (Constellation).

(29)

(30) The Comnvssion agrees with AEP-Ohio that the ratemaking
statutes are not applicable in this proceeding. Further, as we
noted in the Order, the IGCC revenues collected through the
Phase I surcharge will be tracked and will offset additional
generation increases that the Companies would otherwise be
permitted to request pursuant to the RSP decisions.7
Accordingly, we find that our decision in this case is compatible
with our decision in AEP-Ohio's RSP case.

As to OCC's claims of the effect on residential customers, we
note that the Phase I charge is bypassable. 4Vhile percentage of
income payment plan (PIPP) customers are not eligible to
receive service from a competitive retail electric service (CRES)
provider, the PIPP customer's payment is determined by the
PIPP customer's incrome. Accordingly, PII'P customers wiII not
be affected by the institution of Phase I cost recovery in the
short-term. The Commission continues to be supportive of
electric retail competition in Ohio. It is imperative that Ohio's
consumers are ensured that should they select a CRES provider,
and the CRES provider defaults, those consumers will continue
to receive electric service. EDUs provide the customers in their
service area with such electric "insurance" as the POLR. The
Commission, by assuring that EDUs are complying with their
POLR obligations is supporting the principles of Section
4928.02, Revised Code, and the state's energy policies. Thus, we
deny the applications for rehearing on these issues.

-11-

Section 4928.02, Revised Code, in relevant part, sets forth the State policy tac
Ensure the availability to.consumecs of adequate, reliable, safe, effictent, nondba+n+instory, and
reasonably priced retail electric service.
Order at p. 20.
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(31) Direct states that the Order is unlawful to the extent that the
Coaunission found that the EDU is the POLR for consumers
who fail to select a CRES provider. Direct argues that Section
4928.14, Revised Code, merely requires the EDU to provide a
market-based standard service offer and, at paragraph C,
requires that customers returning to the EDU's servfce be
offered a market-based rate. In support of Direct's "risk of
retum" definition of POLR, Direct dtes the Ohio Supreme
Court's decision in Constellation New Energy, Inc. Pub. iltil.
Comm. (2004), 104 Ohio St. 3d 530, 539, 2004Ohio-6767, 820
N.E.2d 885 (Constellalion). Footnote number five in
Constellatton states:

POLR costs are those costs incurred by [the EDU] for
risks associated with its legal obligation as the default
provider, or electricity provider, of last resort, for
customers who shop and then return to DP&L for
generation service.

(32) The Commission notes that the above quoted footnote from
which Direct extracts its interpretation of the dedsion in
Constellation is part of the discussion of the rate stabilization
surcharge (RSS) in which the order states "the Commission does
find that the existence of POLR costs makes it reasonable to
apply the RSS to g_ customers." (Emphasis added). The Court
found no error in the Conunission decision upholding the
reasonableness and legality of the RSS mechanism. We believe
Section 4928.14, Revised Code, supports this interpretation.
Section 4928.14, Revised Code, states, in part:

An electrlc distribution utility in this state shall
provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a
market-based standard service ...

Based on the plain meaning of the language used in the statute,
the Convni.ssion believes that aIl customers, including those
customers that consciouaty elect to continue to receive electric
service from the EDU, in this case CSP or Ohio Power, are
entitled to the market-based standard service offer. However,
Direct's interpretation of the POLR obligation is one-sided. The
Commission views the POLR obligation, as "insurance" for
customers returning to the EDU's standard service offer and

I
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encouragement for all customers to participate in Ohio's
competitive electric merket. For these reasons, the Commission
denies Direct's application for rehearing of this aspect of the
Order..

(33) Solutions and OEG assert that approval of AEP-Ohio's
application grants AEP-Ohio a competitive advantage. OEG
argues that the Order does not comply with Section 4928.38,
Revised Code, wluich requires the utility to termiuate receipt of
transition revenues and to be self zeliant in the competitive
market after the market developrnent period. OEG contends
that AEP-Ohio's distribution customers will be farced to pay
above-market prices for the proposed facility, which
discourages competition and creates undue market power for
AEP-Ohio.

(34) The Commission disagrees that the implementation of the Phase
I surcharge will harm competition. The Phase I surcharge is
bypassable and wiD likely induce some customers to shop for
electric service. The Comnussion is encouraged that sorne
customers will enter into new agreements for service from
CItES providers. Thus, we were not convinced by the
interveners' arguments that approval of Phase I harms
competition on brief and the interveners' have not presented
any reasons for the Commisaion to change its position on
rehearing. Thus, the request for rehearing is denied.

Issues for the next ahase of this yroceedin¢

(35) OCC argues on rehearing that the Order approves Phase I cost
recovery for a fadlity that the Companies can sell at any time
pursuant to Section 4928.17, Revised Code. According to the
appluation, CSP and Ohio Power will jointly own the proposed
IGCC plant. As the Order indicated, additional hearings are
necessary to consider AEP-Ohio's request for Phase II and III
cost recovery. The Commission finds that the transfer of any
portion of the ownership of the proposed facility, to any entity
other than CSP and/or Ohio Power, is an issue that should be
addressed in the next phase of this proceeding. Accordingly,
OCC's request for rehearing on this aspect of the Order is
denied, at this tirrie.
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(36)

(37)

(38)

Dlrect asserts that the Order is unreasonable to the extent that it
fails to instruct AEP-0hio to consider alteraative means to meet
the Companies' long-term POLR obligation. Direct requests
that the Companies be instructed to investigate and present,
before the next phase of this proceeding, information regarding
AEP-Ohio's future need for base load generation, the timeline to
fu1811 that need and an analysis of future estimated shopping
rates and the concurrent POLR obllgation. AfiP-0hio already
must address, as a part of the next phase of this proceeding, the
Companies future need for base load generation, the time3ine to
fulfill that need an analysis of future estimated shopping rates
and the concurrent POLR obligation. Such information Is a
subset of the directives induded in the Order in regards to how
the output of the proposed facility would benefit Ohio
customers. Direct's remaining requests are to wait until a
decision is made on the location of the FutureGen project, to
establish a stakehoiders worldng group, and to consider
incentives for all industry competitors. We find that such
considerations are not directly relevant to consideration of AEP-
Ohio's application; the requests for rehearing are denied.

Direct argues that the Order is unlawful as it fails to detenaiine
whether approval of Phase I cost recovery jeopardizes funding
under the Energy Policy Act of 2005 .8 We deny Direct's request
for rehearing regarding this single aspect of the funding that is
potentially available for the IGCC facility. The Commission's
Order specifically directed AEP-Ohio to determine its eligibility
for funding from various sources, not just from the Energy
Policy Act of 2005. Therefore, we find it inappropriate to ntake
a determination on this single source of funding before AEP-
Ohio determines its eligibility for multiple sources of funding.

Rgcluest for ClarificaLion

AEP-Ohio's request for clarification specsfically notes four areas
that require darification. The first refers to the statement in the
April 10 opinion and order that additional hearings will be

The Energy Policy Act, Title IV, Subtitle A, Sectian 414 states:

The Secretary is authorized to provide toan gnaraatees for a proJect to produce energy from a
pbnt using integrated gasification combirred cycle terhnology of at leaat 40o megawatta in
capacity that produces power at competitive rabes In deregulated energy generation markets
and that does not receive any subsidy (direct or indirect) from ratepayers.
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necessary. AEP-Ohio requests that any additional hearings be
conducted on an expedited basis and be limited to issues
delineated in the opinion and order. AEP-0hio offers that
extensive discovery has already been collected, and thereby
only needs to be updated; and that AEP-Ohio's contractual
rights with the plant's contractors cannot be held indefinitely.
AEP-Ohio next requests clarification that it can collect any
monies spent subsequent to the conclusion of Phase I activities,
and up to the time the IGCC project is shut down, if the
outcome of the second round of hearings results in the
Companies not constructing the plant. This recovery would
include the costs associated with shutting down the project,
along with carrying charges. AEP-Ohio asserts that it is likely
that it will enter into a contract for a construction plan and
move forward with the project during the pendancy of this
proceeding. AEP-Ohio states that if recovery of these costs is
not assured, that construction postponement or termination of
the project must be considered due to regulatory uncertainti.es.
AEP-Ohio further requests that the Commission c]arify that it
will not revisit the decision that AEP-Ohio may recover its
reasonable costs through the three-phase recovery plan, if AEP-
Ohio goes forward with the construction. Finally, AEP-Ohio
requests clarification that any declaration of competitiveness in
regard to the provision of ancillary services from generating
plant would not impact regulatory authority and cost recovery
with this plant.

(39) In its opinion and order, this Commission approved the Phase I
cost recovery mechanism of AEP-Ohio's appHcation. The
Cummission further found that it has the authority to estabSsh a
charge related to the construction and operation of an IGCC
generating plant, as described in AEP-Ohio's application, for
recovering the costs of fulfilling the POLR obligation. However,
the Commission also found that AEP-0hio must "economically
justify its construction choices, its technology choices, its timing,
its financing structure, and the various other matters that have
been left open..." and listed oertain issues that needed to be
addressed in the next phase of the proceeding. The
Commission dearly reserved the right to consider and
determine the feasibility and prudency of this project based on a
record that included the details of the proposal. Future
recovery of sunk costs based on termination of the project will
depend on the reasons for the termination and cannot be
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decided at this time. AEP-Ohio's first three requests for
clarification require determinations beyond the Phase I cost
recovery. The Conuaission remains supporlive of an IGCC
plant being built in Meigs County, Ohio for POLR purposes, but
we believe the best method to expedite and advance the project
is for AEP-Ohio to file the details of its proposal as to budgets,
designs, feasibility studies and financing options. The first three
requests for clarification should be denied. In regard to the
fourth request for clarification, the Commission reiterates that
although Section 4928.04(A), Revised Code, contemplates that
the Commission may consider, at some time, relinquishing its
regulatory obligatioms as to ancillary service, we believe the
POLR responsibility cannot be left unregulated, as it must be
available if the market option fails. Therefore, the fourth
request for clarification should be denied, as this Commission
cannot take any further action on this matter at ttiis time.

Summ y and Conclusions

(40) The. Commission notes that AEP-0Mo's tariff for collection of
Phase I clharges is being approved today. All Phase I costs will
be the subject of subsequent audit(s) to determine whether such
expenditures were reasonably incurred to construct the
proposed IGCC faatity in Ohio. AEP-Ohio's request for
clarif•ication does raise the issue of the status of the Phase I
charges that are collected. Although we continue to find that
AEP-Ohio should be permitted to recover the reasonable costs
of further developing and detailing the project proposal, the
Commission believes that there may be elements of the design
and engineering that may be tranaferable to other projects.
Therefore, we find that if AEP-Ohio has not commenced a
continuous course of construction of the proposed facility
within five years of the date of issuance of this entry on
rehearing, all Phase I charges collected for expenditures
associated with items that may be utilized in projects at other
sites, must be refunded to Ohio ratepayers with interest.

It is, therefore,
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ORDERED, That if AEP-Ohio has not commenced a continuous course of
construction of the proposed facility within five years of the date of issuance of this entry
on rehearing, all Phase I charges collected for expenditures associated with items that may
be utilized in projects at other sites, must be refunded to Ohio ratepayers with interest. It•
is, further,

ORDERED, That all requests for rehearing and AEP-Ohto's motion fior darification
are denied. Itis,further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Recover Costs Associated with the Ultimate
Construction and Operation of an
Integrated Gasification Combined Cyde
Electric Generating Facility.

Case No. 05-376-EL-UNC

OPINION AND ORDER

The Public Utilities Commission of Ohio (Commission), having considered the
testimony and aA other evidence presented in this matter and relevant provisions of the
Revised Code, hereby issues its Opinion and Order.
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OPINION

History of the Proceeding

On March 18, 2005, Columbus Southern Power Company (CSP) and Ohio Power
Company (Ohio Power) (collectively AEP, AEP Companies or Companies) filed an
application with the Commission for approval of a mechanism to recover the costs
associated with the construction and operation of an integrated gasification combined
cycle (ICCC) electric generation facility in Ohio. The Companies request approval of its
proposed cost recovery mechanism to provide for the design, construction and operation
of a 6291 [net] megawatt (MW) electric generation facility in Meigs County, Ohio. The
AEP Companies have concluded that the facility is necessary to allow the Companies to
provide a firm supply of generation service to the Companies' Ohio customers. The
Companies contend that they must be ready and able to provide firm, generation service
to customers who have not selected a competitive retail electric service (CRES) provider
and any customer who returns to the AEP Companies" service as a result of the CRES
provider's default or at the customer's election. The Companies contend that the
proposed IGCC facility will allow the companies to help meet their respective obligations
as the provider of last resort (POLR). -The Companies are proposing to recover the costs of
the ICCC facility in three phases to continue throughout the commercial life of the facility.
Further details of the Companies' proposal are provided below.

On April 12, 2005, a conference was held to develop the procedural schedule for
this case. The procedural schedule was published by entry issued April 19, 2005. The
procedural schedule was established as follows: the Companies' testimony was due by
May 5, 2005; a technical conference was scheduled for May 16, 2005; motions to intervene
were due by July 1, 2005; intervenor testimony was due to be filed by July 13, 2005; all
discovery requests were to be submitted by the parties by no later than July 25, 2005; staff
testimony was due by July 25, 2005; the Companies supplemental testimony was due by
August 1, 2005; and the evidentiary hearing was scheduled to begin on August 8, 2005.

Motions to intervene were timely filed by Industrial Energy Users-Ohio (IEU); Ohio
Energy Group (OEG); FirstEnergy Solutions Corporation (FirstSolutions); Ohio
Consumers' Counsel (OCC); Calpine Corporation (Calpine); Global Energy and Lima
Energy Company (jointly Lima Energy); International Brotherhood of Electrical Workers
Local #970, Ironworkers Local #787; the United Association of Journeymen and
Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada
Local #168, Parkersburg-Marion Building and Construction Trades Council AFL-CIO,
(collectively the Unions); Direct Energy Services, LLC (Direct Energy); Baard Generation,
LLC (Baard); Ohio Partners for Affordable Energy (OPAE); Constellation Generation

1 Subsequent to the filing of the initial application, the Companies revised the facility output from 600
MW to 629 MW. See Company Ex. 5-3 at 4.
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Group, LLC, Constellation Energy Commodities Group, Inc., and Constellation
NewEnergy Inc. (jointly Constellation); and Green Mountain Energy Company (Green
Mountain). All of the requests for intervention were granted. American Mtulicipal
Power-Ohio, Inc. (AMP-Ohio) filed a late request for intervention. Nonetheless, AMP=
Ohio's request was granted. Pursuant to entry issued August 1, 2005, General Electric.
Company, GE Energy (USA), LLC, Bechtel Corporation, and Bechtel Power Corporation
(jointly GE/Bechtel) were granted limited intervention in this matter for the purpose of
protecting their interest in certain confidential and proprietary documents exchanged as a
part of the discovery process.

On May 5, 2005, the AEP Companies filed testimony in support of the application.
The AEP Companies filed the direct testimony of Kevin E. Walker (Company Ex. 1), J.
Craig Baker (Companies Ex. 2), Bruce H. Braine (Companies Ex. 3), Michael J. Mudd
(Companies Ex. 4), William M. Jasper (Companies Ex. 5), Philip J.'Nelson (Companies Ex.
6), David M. Roush (Companies Ex. 7), and Stephen T. Haynes (Companies Ex. 8).

Pursuant to the procedural schedule, intervenor testimony was filed on July 15,
2005. OCC filed the direct testimony of Donald C. Lechnar (OCC Ex. 1) and Michael
Haugh (OCC Exs. 2 and 2-A). Baard filed the direct testimony of John Baardson (Baard Ex.
1). Direct Energy filed the direct testimony of Mark R. Frye (Direct Energy Ex. 1). IBU
filed the direct testimony of J. Bertram Solomon (IEU Ex. 24). Calpine filed the direct
testirriony of William J. Taylor, III (Calpine Ex. 1). OEG filed the direct testimony of Kevin
C. Higgins (OEG Ex. 10 and OEG 10A). Staff filed, on July 25, 2005, the direct testimony of
Kim Wissman (Staff Ex. 1), IQaus Lambeck (Staff Ex. 2), and Richard Cahaan (Staff Ex. 3).

By entry issued May 26, 2005, as supplemented by entry issued June 30, 2005, local
public hearings were scheduled in CSP's and Ohio Power's service areas. Public hearings
were held in I-Iilliard, Canton, and Pomeroy, Ohio. The AEP Companies published notice
of the hearings and filed proof of pubIication (Companies Ex. 16). At the public hearing
held in Hilliard on August 1, 2005, five witnesses offered testimony: two witnesses
testified in opposition to the application, two witnesses testified in favor of the facility, and
one witness made comments. A local public hearing was held on August 3, 2005 in ^
Canton, Ohio. At the Canton hearing, three witnesses offered testimony: two persons
who are opposed to the application and one person who is in favor of the project.

On August 4, 2005, a local public hearing was held in Pomeroy, Ohio, the same ^
county as the proposed location for the IGCC facility. At the Pomesoy hearing there were
over 100 people in attendance of which 30 offered testimony. Twenty-six witnesses
testified in favor of the project and four witnesses raised envirorunental and safety
concerns about the project. The witnesses offering testimony in support of the proposed
facility included Senator Joyce Padgett and Representative Jimmy Stewart. Senator
Padgett endorsed the construction and operation of the proposed facility for its beneficial
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effect on the county, the State of Ohio, and the families and businesses in Meigs County
and the surrounding areas. Senator Padgett also noted that the facility will support the
Ohio coal industry and dean coal technology. Representative Stewart's testimony focused
on the overall benefits of IGCC technology and the environmental advantages of IGCC. A
statement by Representative Jennifer Garrison endorsing the construction of the IGCC
facility was also offered into the record. Also offering testimony at the Pomeroy local
hearing were numerous representatives and members of the skilled trades and labor
unions in the area. The Unions strongly endorse this project for the 1,250-2,000
construction jobs and 125 permanent jobs that it wi1l bring to the county and the benefit to
the local economy.

The evidentiary hearing commenced on August 8, 2005 and continued each
business day through August 16, 2005. At the condusion of the hearing, the Companies
and certain other parties to this proceeding had not reached a resolution regarding the
recalling of witnesses (Tr. VII at 93). To that end, on September 6, 2005, OCC, IEU-Ohio
and the Companies docketed late-filed exhibits in lieu of calling or recalling additional
witnesses (Late filed OCC/IEU Exs. 1-2, 4-11, 14-15, 18-26, 28, 29, 31-38, 41 and 44-45). By
entry issued September 7, 2005, all parties were directed that, unless the Commission
received a motion in opposition to the late-filed exhibits, the exhibits would be adnutted
into the record. No party filed a motion in opposition to the late-filed exhibits. Initial
briefs were filed by the parties on September 20, 2005. Reply briefs were filed by the
parties no later than October 11, 2005.

On December 27, 2005, Direct Energy filed a request that the Commission take
administrative notice of certain press releases by the AEP Companies. The press releases
cited were those issued by the AEP Companies on December 15 and December 20, 2005
and the newspaper article carried by a Cincinnati newspaper, The Enquirer. The press
releases and article discuss American Electric Power's earnings, 2006 projected earnings
and the purchase of a natural gas generation fac[lity. Direct Energy contends that the
representations made in the article and press releases support the claims of Direct Energy
and the other interveners as to the need for the proposed IGCC facility and the risk to
Ohio's ratepayers.

On January 6, 2006, the Companies filed a memorandum contra the request for
administrative notice. The AEP Companies ask that the Commission recognize that the
nature of the activities noted in the press releases and article were known at the time of the
hearing and referenced in the record (Tr. V at 204, 206). The Companies also note that the
record in this case has been dosed for ahnost four months.

The Commission agrees that it is improper to take administrative notice of the press
releases and newspaper article at this time; the AEP Companies' eamings and the
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purchase of a generating facility are issues that could have been addressed during the
hearing. Accordingly, Direct Energy's request for administrative notice is denied.

Proprietary Information in this Proceeding

On July 14, 2005, OCC filed a motion to compel discovery and to permit the
supplementation of OCC testimony. OCC claimed that the AEP Companies had not fnlly
responded to OCC's request for the production of documents, pending the execution of a
protective agreement. The Companies filed a memorandum contra OCC's motion. The
Companies represented that OCC was given the opportunity to view any documents
requested at the Companfes' offices. On July 19, 2005, the Attorney Examiners held an off-
the-record conference between OCC and the Companies to discuss the discovery dispute.
At the end of the conference, the Attorney Examiners concluded that there were three
classes of documents at issue in this discovery dispute: (a) documents which the AEP
Companies claimed were confidential; (b) documents that contained or reflected
information from GE/Bechtel,2 and (c) critical energy infrastructure information (CEII), as
determined by the Companies. As OCC and the Companies were informed at the
conference, and as confirmed by entry issued July 21, 2005, the AEP Companies were
ordered to provide, pursuant to the protective agreement attached to OCC's motion to
compel, the documents the Companies claimed to be confidential, the GE/Bechtel
documents and the CEII documents identified as responsive to OCC's requests for
production of documents. Further, as to the CEII, OCC was directed to review the CBII
documents at the Companies' offices to determine which documents were needed by OCC
to prepare for the hearing.

On July 22, 2005, GE/Bechtel filed a motion to intervene in this case for the limited
purpose of protecting certain confidential information. GE/Bechtel also filed an
interlocutory appeal of the July 21, 2005 entry and a motion for protective order on July 26,
2005. On August 1, 2005, OCC filed a memorandum contra GE/Bechtel's motiqn for
protective order and interlocutory appeal.

By entry issued August 1, 2005, the Attorney Examiners granted GB/Bechtel's
motion to intervene. By the same entry, the Attorney Examiners granted GE/Bechtel's
request for protective order by issuing a protective order that would protect the
documents at issue unless and until OCC and GE/Bechtel executed a negotiated ^
protective agreement. Further, to allow the case to continue in accordance with the
schedule established, OCC and GE/Bechtel were directed to develop a proposal on the ^
introduction of exhibits and the redaction of confidential and/or proprietary inforniation.
OCC and GE/Bechtel were informed that if they could not agree on the proprietary nature

2 GE/Bechtet is a third-party vendor with whom the Companies have contracted to provide certain
engineering, procurement and construction services in relation to the proposed ICCC facility.
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of information in the documents, the Attorney Examiners would conduct an in-camera
review to determine the nature of the documents at issue.

On August 8, 2005, GE/Bechtel and the Companies each filed motions to maintairi
the confidentiality of their respective confidential documents and the testimony drawn
therefrom. OCC subsequently filed a memorandum contra the motions of GE/Bechtel and
AEP. During the hearing, on August 9, 2005, after an in-camera review of certain
documents, the Attorney Examiners ruled that certain information provided to OCC by
GE/Bechtel and AEP, and to other intervenors pursuant to a protective agreement,
contained trade secrets and/or confidential or proprietary information that should be
protected from public disclosure (Tr. II at 78-80). To avoid the delay of the hearing, the
proceedings were periodically dosed to facilitate the cross-examination of witnesses in
regard to confidential matters. At the conclusion of the hearing, the Companfes and
GE/Bechtel were directed to review the confidential documents introduced into evidence
in the case and to redact confidential and/or proprietary information and file the redacted
documents in the public record. The redacted documents were then filed in the docket by
the AEP Companies on August 30,2005 and by GE/Bechtel on September 1, 2005.

In its initial brief, OCC argues that vast amounts of the record in this case have been
sealed from public scrutiny in violation of Section 149.43, Revised Code, and Rule 4901-1-
24(D), Ohio Administrative Code (O.A.C.). OCC notes that in Case No. 93-487-TP-ALT, In
the Matter of the Application of The Ohio Bell Telephone Company for Approval of an Alternative
Form of Regulation, entry issued November 25, 2003, the Comndssion acknowledged that:

All proceedings at the Commission and all documents and
records in its possession are public records, except as provided in
Ohio's public records law (Section 149.43, Revised Code) and as
consistent with the purposes of Title 49 of the Revised Code.
Ohio public records law is intended to be liberally construed to
"ensure that governmental records be open and made available to
the public and ... are subject only to a few very limited and
narrow exception." State ex rel. Williams v. Cleveland (1992), 64
Ohio St.3d 544, 549; State ex rel. The Plain Dealer v. Ohio Dept. of
Ins. (1997), 80 Ohio St.3d 513, 518.

OCC argues that the Companies and GE/Bechtel have been permitted the
"wholesale" removal of documents from the public record. OCC argues that the AEP
Companies• and GE/Bechtel's motions filed August 8, 2005 fail to specifically state the
contents of each document that each company seeks to protect from public disclosure. i
OCC asserts that the AEP Companies and GE/Bechtel failed to meet their burden under
Ohio law. Therefore, OCC concludes that the Attorney Examiners' ruling granting the !
Companies' and GE/Bechtel's requests for confidential treatment was in error and should
be reversed (OCC Brief at 43-46).
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AEP Companies argue that OCC's request to place in the pubfic record the limited
amount of confidential information protected under seal in this case overlooks the need to
protect the proprietary and confidential information of third-party vendors against the
public policy that favors public access to information presented to a public agency
(Companies Reply Brief at 41-43). The Companies emphasize that the proposed power
plant design relies on proprietary IGCC technology that GE/Bechtel, Battelle and Sargent
& Lundy3 seek to protect to retain the conunercial value of their investments (Id. at 41).

The AEP Companies contend that, at the direction of the presiding Attorney
Examiners, they, in consultation with Sargent & Lundy, Battelle and GE/Bechtel, reviewed
all the exhibits and testimony included in the confidential portion of the record to reduce
the amount of information under seal (Id. at 42). The Companies emphasize that releasing
such information into the public record, as OCC reqizests, will have a chilling effect on the
deployment of new technologies in Ohio. The Companies assert that significant effort has
been expended to protect the confidential nature of certain information in the record and
to minimize the confidential portion of the record. The Companies maintain that it is
crucial that the Commission carefully balance the release of confidential, proprietary
information owned by third-party vendors with the public record requirements for state
agencies. For these reasons, the Companies ask that the Commission reject OCC's request
to place the limited amount of protected information in the public record.

GE/Bechtel also opposes OCC's request. GE/Bechtel argues that OCC's request
misrepresents the facts, is procedurally defective and ignores the exceptions to Ohio's
public records law. GE/Bechtel also notes that OCC has mischaracterized the process
implemented by the Attorney Examiners and failed to mention that an in-camera
examination of the documents was conducted, and that GE/Bechtel, at the direction of the
Attorney Examiners, examined the exhibits and the transcripts filed under seal and
redacted any GE/Bechtel. proprietary information from the documents and filed the I
redacted copies in the public record (GE/Bechtel Reply Brief at 3-4) 4 -

GE/Bechtel further argues that OCC's request to place all documents and exhibits
in the public record is untimely. According to GE/Bechtel, OCC's recourse was an
interlocutory appeal of the Attorney Examfners' August 9 ruling in accordance with Rule
4901-1-15, O.A.C. GE/Bechtel states that, pursuant to Rule 4901-1-15, O.A.C., OCC had
only five days after the August 9, 2005 ruling to file an appeal. GE/Bechtel reasons that

3 Battelle and Sargent & Lundy performed various arialyses for the AEP Companies in regards to the
proposed IGCC facility.

4 Furthermore, GE/Bechtel states that after the close of the hearing, the OCC identified an additiona145
exhibits that it demanded to be filed in the public record as late-filed exhibits. GE/Bechtel examined
those exhibits and, consistent with the Attorney Examiners aaling, redacted confidentfal and proprietary
information from copies of those exhibits. GE/Bechtel provided those redacted copies to both OCC and
iEU-Ohio on September 1, 2005. OCC and IEU-Ohio subsequently f31ed those redacted copies as exhibits
in the public record, and unredacted copies under seal, on September 6, 2005.
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paragraph (A) of Rule 4901-1-15, O.A.C., is not applicable. GE/Bechtel argues that Rule
4901-1-15(A), O.A.C., applies, under the circumstances presented in this matter, when any
party's motion for a protective order is denied. The motions of the AEP Companies and
GE/Bechte] for protective orders were granted. CE/Bechtel acknowledges that pursuant
to Rule 4901-1-15(B), O.A.C., OCC could seek to appeal the August 9, 2005 Attorney
Examiners' ruling by requesting that the issue be certified to the Commission. GE/Bechtel
notes OCC has not made any such request to certify the record. GE/BechteI argues that,
pursuant to Rule 4901-1-15(C), O.A.C., if OCC wished to take an interlocutory appeal, it ^
was required to file an interlocutory appeal of the Attorney Examiners' August 9, 2005
ruling within five days.5 Thus, GE/Bechtel reasons that OCC's request that the
confidential information in this case become part of the public record is procedurally
defective and should be denied.

Finally, GE/Bechtel posits that, contrary to OCC's claims, GE/Bechtel's July 26,
2005 and August 8, 2005 motions included the affidavits of GE/Bechtel representatives
that: (1) detailed the nature and the kinds of information contained in the documents; (2)
stated that GE/Bechtel protects the information•at issue frbm diseiosure, even internally;
(3) noted that the information was provided' to the AEP Companies pursuant to a
protective agreement; (4) listed the protections undertaken by GE/Bechtel to prevent the
disclosure of the information at issue; (5) discussed the value of the information to
GE/Bechtel; and (6) stated the potential harm to GE/Bechtel if the information was known
to the public. Thus, GE/Bechtel believes it presented sufficient information to justify its
request to treat the information as proprietary trade secrets under Ohio law.

With respect to GE/Bechtel's procedural arguments, Rule 4901-1-15, O.A.C., does
not require a party to file an interlocutory appeal to an attorney examiner's ruling.
Paragraph (A) of the rule states that a party "may" file an interlocutory appeal; it does not
require that one be filed. Further, paragraph (B) of the rule permits the filing of
interlocutory appeals to certain rulings only if certified by the attorney examiner first.
Accordingly, we ffnd that Rule 4901-1-15, O.A.C., does not preclude OCC from raising the
issue on brief. Lastly, we also note that the AEP Companies and GE/Bechtel were not
requested to determine what information submitted under seal at the hearing would
remain under seal until after the hearing had concluded. Accordingly, we find no merit to
the procedural arguments made by GE/Bechtel.

With respect to the substantive issue, we find that the record in this case supports
the Attorney Examiners' ruling that the documents filed under seal included proprietary
trade secret information. First, the Commission notes that, pursuant to Section 4901.12,

5 Rule 4901-1-15(C), O.A.C., provides in part:
Any party wishing to take an interlocutory appeal from any ruling must file an
application for review with the commission within five days after the ruling is
issued.
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Revised Code, except as provided in Section 149.43, Revised Code, and as consistent with
the purposes of Tide 49 of the Revised Code, all proceedings of the Commission and aIl
documents and records in its possession are public records. Section 149.43(A), Revised
Code provides that:

"Public record" means records kept by any public office... "Public
record" does not mean any of the foIlowing:

(v) Records the release of which is prohibited by state
or federal law.

The Commission recognizes that Ohio's public records law is intended "to be
liberally construed to ensure that governmental records be open and made available to the
public and that public records are subject only to a few very limited and narrow
exceptions." State ex. ret Williams at 549. However, one of the exceptions is for trade
secrets. See Sections 1333.62 and 1333.63, Revised Code. Section 1333.61(D), Revised
Code, defines trade secret as:

Information, including the whole or any portion or phase of any
scientific or technical information, design, process, procedure,
formula, pattern, compilation, program, device, method,
technique, or improvement, or any business information or plans,
financial information, or listing of names, addresses, or telephone
numbers, that satisfies both of the following:

(1) It derives independent economic value, actual or
potential, from not being generally known to, and not
being readily ascertainable by proper means by other
persons who can obtain economic value from its
disclosure or use.

(2) It is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.6

6 We recognize that the Ohio Supreme Court has adopted several factors to determine whether a trade
secret claim meets the statutory def3nition in Section 1333.61(D), Revised Code. See State ex. rel The Plain
Dealer v. Ohio, Dept. of lns., at 524-525, citing Pyromatus, Inc. v. Petruziello (1983), 7 Ohio App.3d 131.
Pyromatics states the factors are: (a) the extent to which the information is kriown outside the businesst
(b) the extent to which it is known to those inside the business, i,e., by the employees; (c) the precautions
taken by the holder of the "trade secret" to guard against the secrecy of the information; (d) the savings
effected and the value to the holder in having the information as against competitors; (e) the amount of
effort or money expended in obtaining and developing the information; (f) the amount of Hme and
expense it would take for others to acquire and duplicate the information.
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The Commission finds that the Attorney Examiner's ruling and the confidential
record developed in this case are consistent with Ohio public records law and Title 49. We
note that in an effort to avoid further delay of the hearing and allow OCC an opportunity
to cross-examine the Companies' witnesses, portions of the hearing were dosed to any
party that did not have a protective agreement, and subsequently the AEP Companies and
GE/Bechtel were directed to review and redact the documents introduced into evidence
that contained proprietary, trade secret information. Thus, the Commission concludes
that the August 9, 2005 ruling is reasonable, in light of the fact that the hearing was in
progress and the subsequent directive to the AEP Compaxues and GE/Bechtel to reduce
the amount of proprietary information in the record. Accordingly, OCC's request to
overturn the Attorney Examiners' August 9, 2005 ruling is denied. Furthermore, the
documents filed under seal in this proceeding should remain under seal for 18 months
after the issue date of this order.

Companies A,pplica tion

On March 18, 2005, Ohio Power and CSP filed an application for authority to
recover costs associated with the construction and operation of an IGCC generating facility
(Application). The Companies intend to use the output from this generating station to
serve their POLR customers.

The Application proposes that all reasonably incurred costs related to the IGCC
facility be recovered in three phases (App. at 5; Tr. I at 200). The first phase will recover
preconstruction costs, such as engineering and scoping study. First phase cost recovery
will be through a 12-month bypassable generation surcharge, set to commence in January
2006 (App. at 5-8). The surcharge would be applied to the Companies' standard service
rate schedules approved in their rate stabilization plan proceeding (RSP) (In the Matter of
the Application of Columbus Southern Power Company and Ohio Power Company for Approval of
a Post Market Development Period Rate Stabilization Plan, Case No. 04-169-EL-UNC, Opinion
and Order [January 26, 2005]) (RSP Order). The surcharge is intended to recover the
Companies' preconstruction costs; that is, costs incurred prior to the Companies entering
into an engineering, procurement and construction (EPC) contract estimated to be $23.7
million (Companies Ex. 5B, WMJ Ex. 4). The net of the over- and underrecovered revenues
during Phase I wi1l be subtracted from or added to the Construction Work in Process
(CWIP) accounts for the IGCC faciHty which will be used in determining the IGCC
Recovery Factor during Phase III (App. at 4, 5).

Phase lI of the cost recovery mechanism also.provides a bypassable temporary
generation rate surcharge. Under the Companies' proposal, this surcharge would begin
with the first billing cyde in 2007. The level of the surcharge would change each year,
until the surcharge terminates after the last billing before the IGCC plant goes into
commercial operation, which is currently estimated to occur in mid-2010 (Companies Ex. 2
at 5). Phase 11 costs are the carrying costs on the cumulative investment in the generating
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facility (App. at 8). The carrying costs wiB include carrying costs deferred after the EPC
contract is executed, which is expected to be in approximately July 2006, until the Phase II
surcharges begin. As with the Phase I surcharges, the Phase II generation rate surcharges
will be applied to the Commission-approved standard service rate schedules.

Phase III covers the operating life of the IGCC facility. Phase III costs are the actual
capital costs, carrying costs and operating costs of the plant, all of which the Companies
propose will be recovered through surcharges known as the IGCC Recovery Factor and
IGCC Adjustment Factor. These surcharges will be included in the Companies'
distribution rates once the plant is placed in commercial operation (App. at 10-11). The
IGCC Recovery Factor will be based on a return of and a return on the investment in the
IGCC facility as well as operating expenses, including fuel and consumables (Tr. I at 242).
Under the Companies' proposal, the Commission would consider and approve the IGCC
Recovery Factor after a hearing and the Companies' showing that it is reasonable. The
IGCC Recovery Factor will be subject to future adjustment throughout Phase III for
relevant changes, such as investment level, customer load, appropriate rate of retum, life
expectancy of the ICCC facility and operating expenses (Companies' Ex. 2, at 9).

The IGCC Recovery Factor would be adjusted annually to reflect changes in the
costs of fuel and consumables since the time it was last set, as well as any prior over- or
underrecovery of actual fuel costs, including purchased power and consumables. Once an
IGCC Recovery Factor is detennined, it would be compared to the then-current
Commissionapproved standard service offer. Based on that comparison an IGCC
Adjustment Factor would be calculated to reflect the revenue difference between the
Recovery Factor and the then-current Conunission-approved standard service offer (Id.).
The IGCC Adjustment Factor will be either a charge (if there is a revenue deficiency) or
credit (if there is a revenue surplus) to the Companies' Commission-approved distribution
rate schedules. The IGCC Adjustment Factor would be revised throughout Phase III as the
Commission approves changes to the Companies' standard service offer and to the IGCC
Recovery Factor (Id. at 11, 12).

Jurisdiction Issues

The Companies argue that when enacting Senate Bill 3 (SB 3), the General Assembly
contemplated that, even at the end of the five-year Market Development Period (Ivil?P),
not all customers will have switched to a competitive retail electric service ("CRES")
provider for generation service. To provide a safety net for those customers, the General
Assembly imposed the POLR generation service obligation on electric distribution utilities:

After its market development period, an electric distribution
utility in this state shaB provide consumers...a market-based
standard service offer of all competitive retail electric services
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necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service. (Section
4928.14(A), Revised Code). ,

-13-

The General Assembly also provided a safety net for those customers who did
switch to a CRES provider that subsequently failed to supply generation service to those
customers. Those customers would default back to their electric distribution utility (EDU)
for the provisions of generation service:

After the market development period, the failure of a supplier to
provide retail electric generation service to customers within the
certified territory of the electric distribution utility shall result in
the suppiier's customers, after reasonable notice, defaulting to the
utility's standard service offer filed under division (A) of this
section until the customer chooses an altemative supplier.
(Section 4928,14(C), Revised Code).

The Companies aver that the Commission has recognized that Divisions (A) and (B)
of Section 4928.14,. Revised Code, require the Companies to fulfill POLR responsthilities
after the MDP (RSP Order at 27). The Commission specifically noted in the RSP order that
the Companies will be held as the POLR to consumers who either fail to choose an
alternative supplier or who choose to return• to them after taking service from another
generation supplier (Id. at 37). Consistent with that obligation to serve, the AEP
Companies assert that the Companies' responsibility extends beyond ensuring that they
have the capacity to serve non-switching or returning customers whose requirements may
be readily predicted, that they must also have sufficient capacity to meet unanticipated
demand (Id.). The AEP Companies add that the Commission also has recognized that the
EDU's POLR responsibility is one for which it incurs necessary costs and which warrants
compensation. (RSP Order at 27; In Re The Dayton Power and Light Co., Case No. 02-2779-
EL-ATA, Opinion and Order, at page 28 (September 2, 2003); In Re Ohio Edison Co et a1„
Case No. 03-2144-EL-ATA, Opinion and Order at pages 23-24 (June 9, 2004)).

The AEP Companies note that the Ohio Supreme Court (Court) has confirmed the
EDU's POLR responsibility and the lawfulness of establishing a separate charge for
recovering the costs of fulfilling that obligation (Constellation NewEnergy, Inc. v. Pub. i.Itil
Comm'n, 104 Ohio St. 3d 530 (2004)).

In the Constellation NewEnergy case, the Court considered the Comnvssion's
authorization of a "rate stabilization surcharge" ("RSS") that was imposed on all of a
utility's customers. In affirming the Commission's order, the Court noted the
Commission's explanation that the utility "will incur costs in its position as the provider of
last resort ["POLR"J, which costs would not be recoverable other than through the RSS ...:
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.[T]he Commission does find that the existence of POLR costs makes it reasonable to
apply the RSS to all customers" (Id. at 539). The Court also included the following
observation in footnote 5 as part of its discussion:

POLR costs are those costs incurred by [the electric distribution
utility] for risks associated with its legal obligation as the default
provider, or electricity provider, of last resort, for customers who
shop and then return ... for generation service (Id. at footnote 5).

CSP and Ohio Power argue that it follows that the Courtis decision in Constellation
NewEnergy not only confirms the Companies' POLR obligation but also confirms the
Commission's authority to establish a charge on all customers for the costs associated with
meeting that obligation (AEP Reply Brief at 4).

The Companies contend that the Commission recognized this inherent authority, in
its Opinion and Order approving the Companies' RSP, to empower EDUs to secure
sufficient capacity to meet their POLR obligations (AEP Reply Brief at 2).

The Companies postulate the proposition that the EDU's capacity resources that are
necessary to fulfill an EDU's POLR obligation may include generation assets that the EDU
owns or controls, and that support for that proposition is found in Section 4928.17(E),
Revised Code. That provision generally allows the EDU to divest its generation assets
without the requirement of Commission approval pursuant to the provisions of Title 49,
Revised Code, that might have applied prior to SB 3's enactment, such as Section 4905.48,
Revised Code. Section 4928.17(E), Revised Code, specifically notes that the relief from the
Commission's jurisdiction is subject to those provisions of Title 49 "relating to the transfer
of transmission, distribution, or ancillary service nrovided by such generatine asset." .
(emphasis added). Therefore, according to AEP, Section 4928.17(E), Revised Code,
confirms that there is no blanket requirement in SB 3 that the EDU may not own
generation assets and that Section 4928.17(E), Revised Code, confirms that fhere are
circumstances in which ownership and control of generation assets is necessary to support
the EDU's distribution function (Id. at 36,37).

AEP reasons that the Commission must have relied upon the law's flexibility when
it encouraged the Companies to move forward with plans for the construction of an IGCC
facility in Ohio (RSP Order at 37-38). In doing so, according to the Companies, the
Commission must have recognized that it is appropriate for an EDU to have access to a
portfolio of capacity and energy responses in order to meet its post-MDP POLR
obligations. However, under SB 3 and the Companies' RSP, none of -the existing
generation assets that AEP owns is dedicated to meeting that POLR obligation beyond the
end of 2005 except to the extent thae the Companies have voluntarily done for 2006-2008 in
order to fulfill their RSP commitments (Id. at 38).
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ASP maintains that access to owned generation that is dedicated to the POLR task
during periods subsequent to the RSP is an appropriate component of a portfolio of
capacity and energy resources that the EDU uses to satisfy its POLR obligation. AEP
further contends that, because it will be owned by the Companies, the commitment of thc
IGCC plant's output to serve its POLR loads is highly reliable, provides a long-term hedge
against the volatility in both the availability and pricing of wholesale capacity and energy
supplies, and thereby help to forestall or mitigate market imperfections, to the benefit of
the Companies' retail customers (AEP Reply Brief at 18-20).

The Staff concurs that an EDU may own generating facilities in Ohio, but that
EDU's do have a limitation if they also provide a competitive service. In that situation,
they must have an approved corporate separation plan. Section 4928.17(A), Revised Code.
Staff notes that AEP's corporate separation plan was approved as part of the RSP (RSP
Order at 35 and RSP Rehearing Entry issued March 23, 2005 at 12). Therefore, Staff argues
that since there is no bar to the AEP Companies owning generating plant regardless of
whether that plant is used to provide competitive or noncompetitive services, there is
similarly no bar to building a generating plant (Staff Reply Brief at 8).

The next issue, according to Staff, is the extent to which the Commission may
regulate that plant. Staff asserts that Section 4928.03, Revised Code, does state that retail
electric generation service is competitive and, therefore, not subject to Commission
regulation, but that this case is not about regulating retail electric generation service. Staff
postulates that AEP's application concerns the provision of ancillary services, necessary to
support the distribution function. Staff notes that it is the Commission's obligation to
assure reliable distribution service, and therefore, noncompetitive retail electric services
remain subject to the regulation of this Commission. Section 4928.03, Revised Code.
Noncompetitive retail electric services are defined as components of retail electric service
which neither have been dedared competitive by this Commission (and ina services have
been declared competitive) nor declared competitive by statute. Section 4928.01(B),
Revised Code. Ancillary service is not listed as competitive by statute and has not been
declared competitive by the Commission (Id.). Staff concludes that since ancillary service
meets neither test for being competitive, it is a noncompetitive retail electric service subject
to the continuing regulation of the Comniissfon (Id. at 3-7).

Ancillary service, as a regulated service, is defined as follows:

"Ancillary service" means any function necessary to the provision
of electric transmission or distribution service to a retail customer
and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources
and voltage control service; reactive supply from transmission
resources service; regulation service; frequency response service;
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energy imbalance service; operating reserve-spinning reserve
service; operating reserve-supplemental reserve service; load
following; back-up supply service; real-power loss replacement
service; dynamic scheduling; system black start capability; and
network stability servfce. Section 4928.01(A)(1), Revised Code.

Staff contends that these ancillary services require generating plant and, therefore,
SB 3 contemplated that the utility would provide services from generating plant at least
until such time as the Commission found that the market conditions had developed
sufficiently to allow a declaration of competitiveness (Id. at 4).

Many of the intervenors have argued that Section 4928.14, Revised Code, requires a
market-based standard service offer (SSO) in the post MDP, and that precludes the
Commission from approving the Companies' application (FirstSolutions Brief at 4-7; see
also Calpine's Brief at 4, 5 and note 3; and Baard Brief at 5, 6). IEU argues that AEP's
application seeks authority from the Commission to reestablish a utility-friendly form of
cost-of-service rate regulation for the purposes of establishing prices nnder Section
4928.14, Revised Code. IEU contends that the Commission found in the AEP RSP case that
cost-of-service regulation has been displaced by a statutory scheme that makes SSO prices
subject to the market, not cost-of-service regulation. IEU adds that, in the RSP Order, the
Conunission held in favor of the Companies position that the Commission is powerless to
set SSO prices after considering the cost of providing SSO service, including a return on
and of generating plant, even where there is no market or information on which the
Commission may reasonably rely to establish SSO prices. IEU concludes that,
notwithstanding the Commission's belief in IGCC technology, or its cost, the Commission
does not have the authority to substitute its judgmenf for the judgment of the General
Assembly, to re-write the law or to bypass the requirements of current law (IEU Brief at 9-
13). OEG offers that the Companies have proposed to provide a SSO based on the cost of
the IGCC plant plus the market price of electric power, not on the market price of electric
power alone as Section 4928.14, Revised Code, requires (OEG Brief at 3, 4). Constellatioii's
theory is that the Companies should be required to offer the output of the IGCC plant at
market-based rates (Constellation Brief at 20).

The intervenors further assert that the Commission does not have the authority to
provide for recovery of the costs of an IGCC plant. FirstSolutions argues that this
limitation follows expressly from Section 4928.05(A), Revised Code, which provides that
competitive retail electric service "shall not be subject to supervision and regulation...by
the public utilities commission under Chapters 4901 to 4909,..4935...of the Revised
Code..." (FirstSolutions Brief at 9-11). OCC also makes this argument, adding that "[t]he
general application of Chapter 4909, Revised Code, ratemaking applies to distribution rate
cases, not to the regulation of the generation function" (OCC Brief at 10, 11; see also Direct
Energy Brief at 6, 7). In addition, OCC contends that there is no specific authority in Ohio
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law for the Commission to adopt the Companies' cost recovery proposal for the IGCC I
plant (OCC Brief at 16-19). Finally, OCC states that the Companies' corporate separation
plan, established pursuant to the requirements of Section 4928.17, Revised Code, mandates
that any provision of generation service be through a fully separated affiliate. OCC
submits, that although the Commission has granted a temporary waiver of the
requirement for AEP to structurally separate their generation and distribution functions,
compliance with Section 4928,17, Revised Code, cannot be reconciled with the long-term
ownership commitment and cost recovery by the Companies to the generating plant that is
the subject of this application (Id. at 8, 9).

We believe that the arguments that the AEP Companies' proposal violates Section
4928.14, Revised Code, are not an point because they mischaracterize the Companies'
application. The application is not proposing that the Commission use cost-of-service
ratemaking to establish pricing for the SSO that Section 4928.14, Revised Code, requires at
the end of the MDP• the Companies' Application has no impact on the determination of
AEP's market-based SSO. The Commission will establish AEP's SSO in accordance with
the market-based standard of Section 4928:14, Revised Code, independent from the cost-
recovery mechanism that the Companies have proposed for the IGCC plant. The
proposed IGCC Recovery Factor and the IGCC Adjustment Factor are for the stated
purpose of recovery of the costs of the IGCC plant. The issue is where the Commission's
jurisdiction to grant cost recovery for the plant lies.

While Section 4928.03, Revised Code, states that retail electric generation service is
competitive and, therefore, not subject to Commission regulation, this Application is not
about regulating retail electric generation service, but about providing the distribution
ancillary services. These services are subject to Commission regulation, as being necessary
to support the distribution function. It is the Commission's obligation to assure reliable
distribution service under Section 4928.02(A), Revised Code, and noncbmpetitive retail
electric service are subject to the regulation of this Commission under Section
4928.05(A)(2), Revised Code. Noncompetitive retail electric services are defined as
components of retail electric service which.neither have been declared competitive by this
Commission nor declared competitive by statute. The legislature declared retail electric
generation, aggregation, power marketing, and power brokerage services to be competi-
tive. Ancillary service is not listed as competitive under Section 4928.03, Revised Code. In
fact, although it is included within the list of components which could be declared
competitive by this Commission, it has not been declared competitive. Section 4928.05(A),
Revised Code. Since ancillary service meets neither test for being competitive, it is a
noncompetitive retail electric service subject to the continuing regulation of the
Commission. Section 4928.01(B), Revised Code.
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It is dear to this Commission that most of these ancillary services require generating
plant. Thus, we find that SB 3 contemplates that the EDU would provide ancillary service
from generating plant at least untfl such time as the Commission found that the market
conditions had developed sufficiently to allow a declaration of competitiveness. The,
Commission could then relinquish its regulatory obligations as to retail ancillary service if
there is effective competition and available alternatives. Section 4928.04(A), Revised Code.
However, the POLR responsibility cannot be left unregulated, as it must be available if the
market option fails. Therefore, we find that the statutory scheme of SB 3 does contemplate
that the EDU would provide services from generating plant to provide "ancillary service"
as it relates to POLR service. Consequently, there is no conflict between the market-based
standard that Section 4928.14(A), Revised Code, requires for post-MDP SSOs and the
Companies' proposal for assuring recovery of the costs of the IGCC plant. -

Distribution reliability is a core concem of the Commission and the EDU's POLR
function is a distribution-related service. The EDU is the only entity that can fill the POLR
obligation. Neither a CRES provider nor a regional transmission organization (RTO), such
as PJM, can provide POLR service. RTOs have a role at the wholesale, not retail level, to
facilitate market transactions and indirectly promote reliability; but RTOs do not have
direct responsibility to the customers of a particular EDU. Even though a CRES provider
does have a retail relationship and direct responsibility to customers, the EDU still stands
as the backup POLR provider and that standby duty is distinct from the CRES function of
fulfilling day-to-day or minute-to-minute power requirements. The EDU is the entity that
operates the distribution wires and these wires must remain charged for connected
customers to receive service; the EDU must have capacity available ancillaary to the
provision of the distribution service.

In addition, the Ohio Supreme Court has confirmed the Commission's authority to
establish a mechanism that assures recovery of costs that the EDU incurs in its position as
the POLR. Constellation NewEnergy, supra. As was the case in the rate -stabilization
surcharge addressed in Constellation NewEnergy, the costs of the IGCC plant are costs that
the Companies will incur in their position as POLR; they are costs that will be incurred to
assist them in meeting their POLR obligation to all consumers in their certified territory;
they are costs the recovery of which can be assured through the recovery mechanism that
the IGCC Cost Recovery and Adjustment Factors provide; and the existence of these costs
makes it reasonable to recover them through a POLR cost recovery mechanism that
applies to all customers. Therefore, the Companies' proposed mechanism for assuring
recovery of the IGCC plant's costs is comparable to the Rate Stabilization Surcharge that
the Ohio Supreme Court confirmed when it affirmed the Commission decision in
Constellation NewEnergy, supra. It is also comparable to the POLR charges that the
Commission approved in the Companies' RSP Order, supra, at 27, 29, and 37. We find that
this Commission has the authority to approve a mechanism that grants recovery of the
costs of the IGCC plant.
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The AEP Application lays out a regulatory mechanism by which it might recover
the costs of a coal-fired electric generating facility, to address the long-term reliability and
security of the energy supply for the POLR obligation. However, the current proposal has
no detailed schedules, budgets, designs, feasibility studies or fnencing options. AEP
stated that it is presently negotiating a "wrap" agreement with GE/Bechtel that would
provide for construction of, and performance guarantees associated with, the IGCC unit in
exchange for AEP's agreement to pay a firm price (Tr. III at 268-269; T. II at 45). The AEP
Companies recognize that they will need to subsequently bring a rate-case-style
application before the Commission in a subsequent phase of litigation (Tr. II at 52). At
issue in that subsequent phase will be the appropriate level of cost recovery as well as the
method of recovery (rate design) (Id.).

The Staff stated its continuing interest in the dean coal technology of the IGCC
plant. Staff witness Wissman documented AEP's aging generation fleet and the upcoming
need for base load capacity. Discussing the increasingly stringent environmental
requirements, Ms. Wissman concluded that "there does appear to be a need to invest in
new dean coal technology given the aforementioned circumstances" (Staff Ex. i at 3). Staff
witness Lambeck also observed that IGCC technology is "very attractive for high sulfur
bituminous coals" and concluded that "the value of IGCC may be its importance as a
hedging strategy - a way to keep using the nation's most abundant energy resource while
providing options to deal with long-term environmental demands" (Staff Ex. 2 at 3-4).
Staff argued that the Companies should be perniitted to recover the relatively small oosts,
compared to the risks of not exploring further the IGCC proposal (i.e., the Phase I costs).

The AEP Companies contend that the proposed IGCC plant will advance the
commercialization of IGCC technology and greatly reduce the emissions of nitrogen oxide,
sulfur dioxide, carbon dioxide, particulates and mercury. The IGCC facility will be
designed to incorporate carbon sequestration equipment for future installation (Tr. 3 at
270-271). It was generally agreed among the expert witnesses in this case that the key
advantage offered by the IGCC technology is its potential to sequester carbon as part of
the gasification process, in order to virtually eliminate the carbon dioxide emissions
normally associated with a coal plant. Although it cannot be stated for certain whether
carbon sequestration regulations will be passed during the operational life of the plant (or
what the content and timing of such requirements may be), no expert witness stated a
belief that carbon sequestration regulations would not be passed during the life of the
plant. In addition, there are other technologies which anticipate removal of carbon
dioxide in addition to TGCC (Staff Ex. 3 at 3-4); this technology choice should be explored
and subjected to a test of economic comparison in the future phase of this proceeding.

I

A 000000044



05-376-EL-UNC -20-

As was clear from the public testimony offered at the Meigs County hearing, the
local residents support the project for the jobs that the proposed facility will bring to the
area. In addition to the direct economic and environmental impact of building an IGCC
unit in Ohio, there are also significant secondary or indirect benefits including generation
of new tax revenue and promotion of advanced technology. Therefore, the Staff
recommends that the Commission allow the AEP Companies to recover the costs of the
first phase of its proposal (the pre-construction costs). The Corrunission agrees that such
economic benefits and technological advances are beneficial for the environment, the state
of Ohio, the region, and the nation. Further, the Commission finds that, with the recent
volatility of natural gas prices, the environmental cost of pulverized coal generation
facilities, the age of the generating facilities in Ohio, the likely implementation of carbon
sequestration legislation, the lead time required to place a generation facility in operation
and the life-cycle of generation facilities, the diversification of electric generation facilities
is wise. The Commission is not opposed to the consideration of an IGCC facility, and we,
therefore, believe it is appropriate to take the initial step of approving Phase I cost
recovery mechanism of the application.

It should be noted that the Companies have proposed that IGCC-related revenues
collected through the I'hase I surcharge would be tracked so as to reduce the total of
additional generation increases that the Companies may request under the RSP.
Therefore, with the approval of Phase I cost recovery, the Companies will have the funds
to investigate, analyze, evaluate, and develop a realistic plan to address the very real
concerns presented in this case. The Companies propose that the Phase I surcharge be
collected for 12 consecutive months. Given that this Order directs the Companies to file
additional information and anticipates that additional evidentiary hearings will be
necessary, the Phase II and Phase III surcharges shall not become effective 90 days after the
filing of the application as proposed by the Companies. Further, the Commission notes
that the Phase I surcharge is bypassable. Therefore, the arguments raised by certain
intervenors in regard to the non-bypassable nature of the proposed Phase-III surcharge
and the affect on competition are not applicable. Accordingly, the Commission will not
address such arguments at this time.

OPAE argues that because the Companies' application will increase residential
rates, approving the application will exacerbate a difficult financial situation for low
income and percentage of income payment plan (PIPP) customers. OPAE requests that
the Companies be required to fund a program to reduce the energy burden on CSP's and
Ohio Power's low income customers (OPAE Brief at 15-21). The Commission wiIl
consider this issue in the next phase of the proceeding.

The Convnission concludes that AEP should economically justify its construction
choices, its technology choices, its timing, its financing structure,.and the various other
matters that have been left open in the current applicaiion. The reasonable costs to ;
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develop that plan and supporting analyses should be recoverable from ratepayers as a
proper cost of providing distribution service. In addition to the level of cost recovery and
rate design issues, there are certain specific issues that the Commission believes should be
addressed in the next phase of this proceeding which are enumerated below:

1. The details of how the output of the proposed facility would
flow to the benefit of Ohio customers either through or despite
any interconnection or pooling agreements.

2. The delineation of the means, including transportation, through
which Ohio coal would be used in the project.

3. The multiple issues concerning the production and sale of by-
products from an IGCC unit.

4. The Companies are aware of and have committed to pursue
financing opportunities available under the Energy Policy Act
of 2005. The Energy Policy Act of 2005 provides significant
incentives for deployment of clean coal technologies, including
IGCC. The Companies are directed to determine its eligibility
for and develop a proposal to obtain federal, state and other
funding and/or tax incentives available to construct, operate
and maintain the proposed IGCC facility. The Companies shall
include, as a part of the detailed information provided in the
next phase of this proceeding, a list of the potential funding
sources considered and an explanation of whether or not such
sources of funding were pursued by the Companies.

5. The Companfes' consideration and evaluation of investors in
the proposed IGCC facility,

Adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced retail
electric service cannot be provided to consumers in Ohio unless there is a functioning
distribution system. The Commission's decision in this case is about ensuring the long-
term viability of the distribution system and adequate capacity for AEP's POLR obligation.
The AEP Companies should be permitted to recover the reasonable costs of further
developing and detailing their proposal, to be considered by this Commission in a future i

ding.procee
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

(1) CSP and Ohio Power are electric distribution utilities as
defined in Section 4928.01(A), Revised Code, and, therefore, the
provider of last resort to electric consumers in their respective
service areas.

(2) On March 18, 2005, the Companies filed an application for
approval of a cost recovery mechanism for a proposed IGCC
electric generation facility. The Companies propose a three
phase cost recovery process to commence prior to the
construction of the IGCC facility and continue during the
operating life of the IGCC facility.

(3) Fourteen entities filed for intervention in this proceeding. All
requests for intervention were granted.

(4) Local public hearings were held in HiIliard, Canton, and
Pomeroy, Ohio. The evidentiary hearing was held in
Columbus, Ohio, August 8, 2005 through August 16, 2005.

(5) OCC's request to overturn the Attorney Examiners' ruling and
place certain confidential and proprietary information in the
public record should be denied.

(6) The confidential, proprietary information filed under seal in
this proceeding shall remain under seal for 18 months from the
date this order is issued.

(7)

(8)

(9)

The Commission is vested with the authority to oversee
di'stribution ancillary services, pursuant to Section 4928.01(A);
Revised Code, and vested with the obligation to ensure Ohio
consumers with an adequate, reliable and reasonably priced
electcic service, pursuant to Section 4928.02(A), Revised Code.

The EDU is the POLR for consumers who either fail to choose
an alternative supplier or return from another supplier.

The Commission has the authority to establish a charge for
recovering the costs of fulfilling the POLR obligation.
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(10) The AEP Companies should provide additional detailed
information; as enumerated above, for the Commission to
consider the Companies' proposed Phase II and Phase III costs
recovery.

ORDER

It is, therefore,

ORDERED, That OCC's request to overturn the Attorney Examiners ruling and
place certain confidential and proprietary documents in the public record is denied. The
unredacted documents filed under seal in this phase of the proceeding shall remain under
seal for 18 months after the date this order is issued. It is, further,

ORDERED, That shouid the AEP Companies and/or GE/Bechtel want the
unredacted documents to remain under seal after the 18 months have elapsed, the
Companies or GE/Bechtel must file a motion for a protective order pursuant to Rule 4901-
1-24(F), O.A:C., in this docket. It is, further,

ORDERED, That the Companies' request for a cost recovery mechanism is granted,
as modified herein, as to Phase I preconstruction costs. It is, further,

ORDERED, That the Companies file, for Commission approval in this docket, tariffs
and customer notices to recover costs assoc[ated with Phase I. It is, further,

ORDERED, That the Companies' request for a cost recovery mechanism as to the
proposed Phase II and Phase III cost is deferred to the next proceeding. It is, further,

ORDERED, That the Companies submit in this case the additional detailed
information set forth above for the Commission's consideration. It is, further, -
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ORDERED, That a copy of this Opinion and Order be served upon the AEP
Companies and their counsel, and all other interested persons of record.

THE PUBI.ICIYP}'ILITIES COMMISSION OF OHIO

Donald L. Mason

SDL/GNS:ct

Entered in the Journal

AP.B 1 .0 2009

Rened J. Jenkfns
Secretary
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TIiE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Applicatioa of
Columbus Southern Company and Ohie
Power Company For Authority to Recover
Costs Associated With the Construction
and Ultimate Operation of an Integrated
Gasification Combiaed Cycle Electric
Generating Facility

Case No. 05-376-EL-UNC

APPLICATION FOR REHEARING

Pursuant to R.C. 4903.10 and Rule 4901-1-35 of the Ohio Administrative Code,

Intervenor, FirstEnergy Solutions Corp., files its application for rehearing of the

Commission's April 10, 2006 Opinion and Order. ("Order.")

L INTRODUCTION

On March 18, 2005, Ohio Power Company and Columbus Southem Power

Company (together "AEP Companies") filed an Applicatioa to recover in three phases

the construction and operating costs related to an integrated gasification combined cycle

("IGCC") electsic generating station that the AEP Companies intend to build.1 (Order,

p. 11.) According to the AEP Companies, the IGCC generating station will be dedicated

to serving the AEP Companies' provider of last resort ("POLR") customers. (Id.) On

April 10, 2006, the Commission authoriud recovery of the Phase I costs, which are

comprised of engineering, scoping study and other pre-constraction costs, through a 12-

' Conatruction of the plazd has yet to commeuce.

-1-
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month bypassable generation surcharge. (Order, pp. 11, 23.) Resolution of issues

involving recovery of Phase II and III costs was left for another day.2 (Id. at 23.)

Simply put, this case is about recovering costs incurred to constrvat and operate a

generating statioa The Order takes a very straightforward issue about generating costs --

which, pursuant to Am. Sub. S.B. No. 3("Senate Bi113"), must be recovered through the

competitive generation market -- and unlawfully converts it into one about distribution-

related costs that the Order approved for recovery through regulated rates. Not only does

such authorization violate Senate Bill 3 and traditional rate making statutes, but it also

results in subsidized competition that provides the AEP Companies with significant

competitive advantages. Accordingly, Intervenor, FirstEnergy Solutions Corp.,

respectfully asks the Commission to reconsider its Order and find, as it must, that the

Application is unlawful.

II. ARGUMEIVT

A. The Order Violates Senate BiII 3 and Traditional Ratemaking
Statutes.

As tho Commission noted, the AEP Companies intend to use "the output &om this

generating station ... to serve the AEP Companies' POLR customers:' (Order, p. 11.)

And as the AEP Companies admit, POLR service is nothing more than an obligation of

an electric distribution utility ("EDU") "to provide a firm supply of generation service

to their customers (a) who have not switched to a Competitive Retail Electric Service

("CRES") provider; (b) who have switched to a CRBS provider and then default back to

their respective Company's generation service; or (o) who simply choose to return to

their respective Company." (AEP App., p. 1, para. 4 (emphasis addod.)) Given that

Z AlthougL the Order involves only Pbase [ costs, the mguments set fortb heroin are equally applicabie to
Phase II and III costs.
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R.C. 4928.14 expressly declares "a firm supply of generation service" to be a competitive

retail electric service, and Senate Bill 3 makes no distinctlon between POLR and non-

POLR generation service, the analysis should have ended here and the Application

should have been rejected as violating Senate Bill 3.

Notwithstanding this straightforivard approach to addressing the issues raised in

this proceeding, the Commission, incon•ectly and without evidentiary support, contorts

the matter by converting the Application for recovery of generation-related costs into an

Application about "providing distribution ancillary services ... [which are] neeessary to

support the disttibution function." (Id. at 17.) As is discussed below, tbe IGCC

generating station will produce electricity, just like any other generating plant. It will

provide electricity to serve all classes of customers, not just POLR customers. And the

output from this plant will provide a competitive retail electric service that is beyond the

jurisdiction of this Commission. Moreover, there is no evidence to support the

Commission's characterization of the Application as being about distribution-related

services, and even if there were, the Commission's analysis and ultimate conclusions are

wrong as a matter of law.

1. The Phase I costs oertain to a comnetHive retail service and. thereFore.
the recovery of such coats is beyond the iurisdiction of the
Commission to authorlae.

The Phase I costs are comprised of engineering, scoping study and other pre-

construction costs incurred by the AEP Companies while preparing to construct a

generating station. The AEP Companies admit that the generating station will provide a

firm supply of electric generation service to retail customers. (AEP App., p. 1, para 4.)
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And R.C. 4928.14(A) expressly states that a firm supply of electric generation service is a

competitive retail electric service:

After the market development period, an electric distribution utility in this
state shall provide consumers ... within its certified territory, a market-
based standard service offer of all competitive retail electric services ...
induding a firm supply of electric generation service. [Emphasis
added.]

In light of the foregoing, the Phase I costs incuned as a prelude to the

construction and operation of the IGCC generating station are clearly related to a

competitive retail electric service.

Revised Code Section 4928.05 stripped the Comnussion of its jurisdiction to

regulate the costs associated with competitive retail electric services, providing in

pertinent part:

On and after the starting date of competitive retail electric service, a
competitive retail electric service suppfied by an electric utility or
electric service company shall not be subject to supervision and
regulation . .. by the pubHc utt7ities commission under Chapters 4901. to
4909.,... 4935 ... of the Revised Code.... [Emphasis added.]

Therefore, the Comnission, when it approved the recovery of Phase I costs, exceeded its

statutory authority.

Further, the Commission concludes that "[t]he AEP application lays out a

regulatory mechanism by which it might recover the costs of a coal-fired generating

facility to address the long-term reliability and security of the energy supply for POLR

service." (Order, p. 19.) Like generation cost recovery, generation resource planning is

also beyond the Commission's jurisdiction. This is apparent based on a comparison of

RC. 4935.04 before and aftes the enactment of Senate Bill 3. Prior to the passage of

Senate Bill 3, RC.4935.04 provided:
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(C) Each person owning or operating a major utility facility within this
state ... shall annually fiunish a report to the comnilssion for its review.
The report shall be termed the long term forecast report and shall contain:

(1) a year-by-year, ten year forecast of annual energy demand, peak load,
reserves, and a general description of the resource plan to meet demand;

it0

(3) A description of major utility facilities planned to be added or taken
out of service in the next ten years, including prospective sites for
generating plants....

The pre-Senate Bill 3 version of R.C. 4935.04 included within the definition of "major

utility facility" an "electric generating plant and associated facilities designed for, or

capable of, operation at a capacity of fifty megawatts or more." (R.C. 4935.04(A)(1)(a),

146 v H476 (eff. 9-17-96).) 3 After the enactment of Senate Bill 3, however, the

definition of "major utility facility" excluded any reference to electric generating plants

(R.C.4935.04(A)(1)(a)) and, in fact, also expressly excludes electric distribution lines.

(R.C. 4935.04(A)(1)(b).)

In light of the foregoing, upon enactment of R.C. 4928.05, the Commission no

longer had the requisite statutory authority to authorize recovery of the Phase I costs

through regulated rates, and upon amendment of RC. 4935.04, it no longer had oversight

of generation resource planning. Therefore, the Commission has no jurisdiction to

address the Application, especially under the guise of ensuring "the long-term reliability

and security of the energy supply for POLR service."

While this should be dispositive of the matter, even if the Commission retains

jurisdiction over the Application, it must find that the Applieation violates other aspects

of Ohio law.

' This venion of R.C. 4935.04 was ia efle' ct undl January l, 2001.
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2. The Order violates RC. 4928.17.

There is no question that the output from the IGCC generating station will serve

retail electric service customers. The Commissiou acknowledges this in the Order (Order,

p. 11), as do the AEP Companies in their Application. (AEP App., p.1, para. 4.) Since

all retail electric generation service is a competitive service in the State of Ohio, the AEP

Companies must provide such service through an affiliate that is either coiporately or

functionally separated from the AEP Companies' regulated businesses.

Revised Code Section 4928.17 requires any utility that intends to provide both

competitive and non-competitive services to submit a corporate separation plan. This

plan, at a minimum, must provide that competitive services, inchiding retail electric

generation servica, will be offered through "a fully separated affiliate," with separate

accounting. The AEP Companies, each an electric utility, will jointly own the IOCC

facility. These companies provide non-competitive regulated distribution services to all

of their customers, as well as a firm supply of retail eleatric generation service to their

POLR customers. Thus, the AEP Companies' Application proposed to provide both

competitive and non-competitive retail electric services through their respective regulated

businesses - a practice expressly prohibited by law.

The fact that the AEP Companies claim that they will dedicate the electricity

produced by this plant to the service of POLR customers is hrelevant. Senate Bil13 does

not determine whether a service is competitive based on customer classifications. The

question is not whether the generation will be used to serve POLR or noa POLR

customers. Rather, the question is whether Senate Bill 3 deemed the service compedtive.
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(R.C. 4928.14(B).) In the case of retail electric generation service, it most certainly did.

(R.C. 4928.14(A).)

3. The Order violates lisC. 4928.14

Revised Code Section 4928.14 addresses POLR service and requires all EDUs,

including the AEP Companies, to serve those customers who choose not to shop in the

competitive generation market, as well as those customers within the EDUs' respective

certified territories that have selected a CRES provider who subsequently fails to perform.

Throughout R.C. 4928.14, the Genentl Assembly indicates its intention that POLR

service be based on market prices. The Order does not provide for this. Rather, with

regard to Phase I costs, the Order authorizes recovery of the actual cost incumed, plus

carrying charges, through a 12-month bypassable generation surcharge, regardless of

whether the market would otherwise bear these costs. Nothing about this approach to

cost recovery is market based.

4. The Order violates R.C 4909.15.

In addition to violating Senate Bill 3, the Order also violates traditional

ratemaking statutes set forth elsewhere in Title 49. The Commission eharacteriz.es the

Application as one "about providing the distribution ancillary services ... [which are]

necessary to support the distribution function." Id. at 17.) If, assuming for the sake of

argument, that these costs are distribution-related costs, then the Phase I costs are subject

to ratemaldng statutes and principles currently set forth in Chapter 4909. The Order

authorizes recovery of Phase I costs even though the project to which these costs are

attributed has yet to be started. Revised Code Section 4909.15(Ax1) permits the
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Commission to include a reasonable allowance for cous'zvction work in progress;

provided that "the particular construction project ts at least seventyfrve per cent

complete." [Emphasis added.] Inasmuch as not one shovel of dirt has been turned in this

project, the Order's authorization of irnmediate cost recovery of Phase I costs violates

R.C. 4909.15.°

The Commission attempts to justify the Phase I surcharge as "a

mechanism that assures recovery of costs that the EDU incuts in its position as the

[provider of last resort]." Relying on the case, Constellation NewEnergy v. Pub. Util.

Comm., 104 Ohio State 3d, 530 (2004), the Commission concludes that the sureharge to

recover pre-construction costs incurred to build and operate a generating facility are

"comparable to the Rate Stabilization Surcharge tbat the Ohio Supreme Court confirmed

when it afl"irmed the Commission decision in Constellatlon NewEnergy, supra." (Order

at 18.) The cosis at issue in this case, however, are pre-construction costs related to the

construction and operation of a generating station. Clearly, these costs were not the costs

contemplated in Constellation NewEnergy. Moreover, there is no basis in law, fact or

physics that can substantiate the claim that the electricity generated from the IGCC

facility will serve POLR customers. This plant has no greater chance of producing the

electricity that will serve POLR customers than any other generating station. Given this,

if the Commission's rationale is catried to its logical conclusion, any costs associated

with the construction and operation of any generating station could be recovered through

`Perhaps the biggest irony of all is that the recovery of Phase I costs woald never have been permitted at
this stage of the praject had Senate Bill 3 never been enaoted. Under pre-Senate Bill 3 istomelong, the
preeomttaction cosls of a generation project would bave been capitallzed and mcluded in base taOes as part
of an ovacall rate case. The fotmer vetaion of R.C. 4909.15 would have pmhibited, as it does today, the
recovery of the Phase I costs until the ICCC project was at least 75"/e complete. (RC. 4909.15 (144 v 3143
(eft: 7-10-91)), which was in effect until January t, 2001:) Thecefore, not only is the tecovery of Phase I
costv unlawfal under the law ia exiatence today, but it would also have been ualawful under the laws of
yestmiy
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POLR surcharges that are regulated by the Commission. Such a result wou[d flip Senate

Bill 3 on its head and render it meaningless. Clearly, the Ohio Supreme Court made no

such finding in the Constellation New Energy case.

S. The Order violates RC. 4909.03.

The Order not only ignores the nature of the Phase I costs as generation-related

costs, it also ignores ihe nature of the Application, which even the AEP Companies

characterize as one seeking "an approved mechanism by which costs associated with

constracting and operating [the IGCC generating station] throughout the life of the

facility can be recovered in rates authorized by the Commission (AEP App., p. 5, para. 7)

(empbasis added.)) Rather tlvw accept the characterization of the Application as stated

by the AEP Companies, the Order characterizes it as one "about providing the

distribution ancIIlary services ... [which are] necessary to support the distribution

function" (Id. at 17.) This finding is unsupported by the record in violation of

R.C. 4903.09 which provides:

In all contested cases heard by the public utilities commission, a complete
record of all of the proceedings shall be made, inefiding a transcript of all
testimony and all exhibits, and the commission shall file, with the records
of such cases, fmdings of fact and written opinions setting forth the
reasons prompting the decisions anived at, based upon said findings of
fact. [Emphasis added.]

The Application is devoid of any mention of the IGCC generating station being

built to support the reliabiiity of the AEP Companies' distribution systenr, as is the

evidentiary record. Nowhere do the AEP Companies present any testimony or other

evidence addressing their distribution system or the reiiability thereo£ No load flow

studies were presented to demonstrate which circuits would allegedly be supported by the
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IGCC generating station, nor were any four-year growth studies presented during the

hearing that would indicate how such growth would affect the distribution system prior to

the IGCC plant coming on line. In fact, the Order fails to make even one cite to the

evidentiary record in support of the Commission's findings. Nor does it include within its

"Findings of Fact and Conclusions of Law" any findings or conclusions that deal with the

generating station being used to support distribution reliability. Perhaps this was because

the AEP Companies presented no evidence on this or nwnerous other issues raised by the

filing of the Application. The Conmilssion noted this lack of evidence when it requested

that the AEP Companies submit additional infonnation in the next phase of this

proceeding. And several of the AEP Companies' witnesses demonsttated that such

evidence could not be presented during the hearing.

As the Order notes, "the current proposal has no detailed schedules, budgets,

desigas, feasibility studies or financing op6ons." (Order, p. 19.) And in the Order, the

Commission specifically orders the AEP Companies to "economically justify its

construction choices, its technology choices, its timing, its fmancing structure and the

various other matters that have been left open in the current application," specifically

including within these matters "[t]he details of how the output of the proposed faci7ity

would flow to the benefit of Ohio customers either through or despite any

interconnection or pooling agreements." (Id. at 21 (emphasis added.)) Clearly if no load

flow study has been presented and no details as to how the pooling and interconnection

agreements will be dealt with, it is impossible to conclude that the generation from the

IGCC generating station will support distribution reliability on any portion of the AEP
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Companies' distribution system, especially when such support is not scheduled to occur

for another four years.

Moreover, the record clearly indicates that the ABP Companies could not present

evidence of this nature during the hearing. Several of the AEP Companies' witnesses

adtmtted that neither the PJM transmission network studies nor the finei plant design had

been completed. So again, if the transmission configuration and plant desiga had not, as

of the date of the hearing, been completed, how could there be any valid data in the

record to support how (or i,/) the distribution system will be impacted by this generating

station? In fact, there was none.

But what is most telllng is the testimony of the AEP Companies' Witness Baker

who indicated that the IGCC generating station will not be built without pre-approval

from this Commission for the r.ecovery of all reasonable costs incurred for the

construction and operation of the IGCC generating station. (Tr. I; p. 253.) Therefore,

contrary to the Conmrission's conclusion, the construction of the generating plant in Ohio

has nothing to do with distribution reliability and everything to do with cost recovery.

B. The Commission's Analysis is Flawed, Thus Dooming its Findings to
the Same Fate.

Rather than cite to any factual evidence to support its conclusion, the Comniission

relies on the definition of "ancillary serviee" found in R.C. 4925.01(A)(1). After

reviewing this sratutory definition, the Commission concludes that

most of these ancillary services require generating plant. Thus, we find
that [Senate Biil 3] contemplates that the EDU would provide ancillary
service from generating plant at least until such time as the Commission
found that the market conditions had developed sufficiently to allow a
declaration of competitiveness. The Commission could then relinquish its
regulatory obligations as to retail ancillary service if there is effective
competition and available altematives. [citations ornitted.] However, the
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POLR responsibility cannot be left unregulated, as it must be available if
the market option fails. Therefore, we find that the statutory scheme of
[Senate Bil1 3] does contemplate that the EDU would provide services
from generating plant to provide "ancillary service" as it relates to POLR
service." [Id. at 18. (emphasis added.)]

I

I

Once the Commission concludes that the ancillary services supposedly supporting

distribution reliabifity require generation support, the Commission finds tbat because

POLR service is a distribution function, the IGCC generating station will provide the

distribution-related ancillary services necessary to support such POLR service:

Distribution reliability is a core concern of the Commission and the
[electric distribution utility's] POLR function is a distribution-related
service. ... The EDU is the entity that operates the distribution wires and
these wires must remain charged for connected customers to receive
service; the EDU must have capacity available ancillary to the provision
of the distribution service. [Id.]

The foregoing analysis and ultirnate conclusion creates a non-existent link between

distribution reHability and POLR service. Moreover, as discussed below, the initial

premise in the Order - that the ancillary services requiring generation support are

distribution-related ancillary services - is incorrect. Therefore, the conclusions drawn

from this invalid premise are also in eaor. -

1. The analysis fails to recogmIzethe distinotion between distribution and
transmission ancillarv services.

Revised Code Section 4928.01(A)(1) defines "ancillary service" as:

any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to,
scheduling, system control, and dispatch services; reactive supply from
generation resources and voltage control service; reactive supply from
transmission resources service; regulation service; frequency response
service; energy imbalance service; operating reserve-spinning reserve
service; real-power loss replacement service; dynamic scheduling; system
black start capability; and network stability service.
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While the above definition makes a passing reference to both transmission and

distribution services, the Commission only has the statutory authority to regulate non-

competitive retail, distribution-related ancillary services. Non-competitive wholesale,

transmission-related ancillary services are within the exclusive jurisdiction of the Federal

Energy Regulatory Commission ("FERC"). This jurisdictional delineation is

demonstrated in R.C. 4928.04:

I

(A) The public utilities commission by order may declare that retail ancillary,
metering, or billing and collection service supplied to consumers within
the certified territory of an electric utility on or after the starting date of
competitive retail electric service is a competitive retail electric service ....
[Emphasis added.]

Although the Commission mentions the "retail" limitation to its authority in the Order, it

ignores the retail-wholesale/dislribution-transmission distinction whea making its

findings. The Commission observes that "Ynost of these ancillary services [listed in R.C.

4928.01(A)(1)] require generating plant" (Id. at 18.) Yet, the Commission neither cites

to any evidence of record that discusses this fact, nor identifies to which of the services

listed in R.C. 4928.01(A)(1) it is referring. Moreover, there is nothing in this or other

recent Commission proceedings that would support the finding that any of the ancillary _

services listed in R.C. 4928.01(A)(1) are within the jurisdiction of this Commission. In

fact, the current structure of Ohio's electrio industry, as well as recent Commission

nilings related to such structure, would support the exact opposite conclusion.

Under the current industry structure, there are three distinct functions: (i)

generation, which, pursuant to Senate Bill 3 is no longer regulated; (ii) transmission,

which is regulated by FERC; and (iii) distribution, which is regulated by the Commission.

In Ohio, the +rarQm+asion function is now controtled by the Midwest Independent
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I

Transmission System Operator, Inc. ("MISO") or PJM Interconneetion, LLC ("PJM).

Services such as those listed in the statutory definition of "Ancillary Service" are

provided and invoiced by either MISO or PJM through their respective FERC approved

tariffs.5 Clearly, if these costs have been approved by FERC and these costs relate to

anciilary services, such services are within the jurisdiction of the FERC and not the

Comnissioa

As fiuther evidence that the IGCC generating station will not support distribution

ancillary services, one need only look at the IGCC generating station itself. This

generating facility will produce more than 600 megawatts of electricity. The output from

this plant will interconnect with high voltage transmission lines, with no direct

connection to distribution voltage or the distribution system. Therefore, if the IGCC

generating station will support any ancillary services, they will be transmission-related

anoillary services.

In light of the foregoing, there is no nexus between the ancillary services that

require IGCC generation support and distribution-related ancillary services that come

under the jurisdiction of the Commission. Accordingly, the basic preulise on which the

Commission's entire analysis is based is flawed.e

I TheCommission reaently recogniaed FERC'sjurisdiction over these types of cosfs in the case ofln re
Ohio Edison et al, Case No. 04-1931-EL-ATA (hereinafter, "FirstEtergyDeferral Case") and its
companion case, In re Ohio Ed3son et al, Case No. 04-1932-EL-ATA. See Exhibit B-4 filed in the
FirstEnorgy I?efetrel Case for a list of costs found by the Commission to be within the jmisdietlon of FERC.

Thie Bst is virtually identical to the list ofancillaty setvices listed in R.C. 4928.01(Axl).

a Even if we assume for the sake of argument that there is a ne xis between the I(3CC facility and the
distribution fmction, the Commission's aoalysis is incorrect Not federal law, not state law, nor even the
AEP Companies can dictate the flow of electricity from this plant. The laws of physics do. Therefois, any
nwnber of generating stations could be providing the ancillary setvice support thet the Commission
believes will exist through the I(3CC generating station. So, again, under the Commission's analysis
virtoany any generating facility at any given time could be subject to the Commission's regolation - a
result that is in toml coofl9ct with the underlying purpose of Senate Bill 3.
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2. The Commission's anaivsis fails to recognize the di!tinction between
aravidinr POLR service and araducinp the electricity that vrill be
nrovided as POLR service.

Tbroughout these proceedings, the line between providing a finn supply of

generation service to POLR customers and the actual production of such generation has

been unnecessarily blurred. Generating stations, whether they are IGCC or more

traditional technology, produce electricity. Generating stations have no POLR obligation.

The EDU's have this obligation. And this obligation is simply to obta3.n generation

service, regardless of source, consistent with RC. 4928.14. Nowhere in RC. 4928.14 or

elsewhere in Senate Bill 3 has the burden been placed on the EDU to construct and

opemte the generating stations that produce the electricity that could supply POLR

customers. Indeed, these were exactly the types of activities that Senate Bi113 rendered

competitive.

C. The Order Provides the AEP Companies With a Competitive
Advantage.

Because the costs incurred in the pre-construction phase of the IGCC generating

station project are generation-related costs, they must, pursuant to Senate Bi113, be

recovered through the market and not through regulated rates. If the Order is permitted to

stand, it will result in subsidized competition, thus giving the AEP Companies a

significant competitive advantage in the marketplace.

1. Tbere is no functional difference between a merc6ant nlant and the
IGCC eeneratins station.

There is no fimctional difference between a merchant generating plant and the

IGCC generating station. They both produce electricity. In fact, in order to construct a

merchant plant, the owner must incur engineering, scoping study and other pre-

construcdon costs just as the AEP Companies have done with regard to the IGCC plant.
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If the Order stands, the owner of the merchant plant would be at the mercy of the market

to recover its pre-construction costs, while the AEP Companies would be guaranteed

recovery of their costs, regardless of market conditions. It is this distinction that provides

the AEP Companies with a competitive advantage. As the AEP Companies' Witness

Walker explained, "If the IGCC facility is placed in a separate entity, there is no apparent

way that cost recovery can be assured." (AEP Br., p. 23.)

Staff Witness Wissman also noted the competitive advantages surrounding the

Application, noting that the AppGcation provides advantages to the AEP Companies that

do not exist for independent power producers ("IPPs"). (Tr. V, pp. 161-165.) For

example, Ms. Wissman noted that a request for cost recovery assurance prior to the plant

being built is "something that would be very attractive for any investor, " as would an

opportunity to recover a regulated return on the investment. (Id. at 163.) (emphasis

added.) Given that the Commission has no jurisdiction over an IPP's cost recovery, a

men:hant plant has no choice but to rely solely on the open market for its return on and

return of its investment. If the Order stands, the AEP Companies would obtain thesa

advantages discussed by Ms. Wissman, simply because they chose to obtain theni, rather

than take their chances in the open market. It is the fact that AEP would have the choice

to avoid market price risk that creates the advantage over other providers who would not

have similar options.

Not only will the IGCC generating station be similar in function to merchant

plants, but it will also be similar in function to the remainder of the AEP generation fleet.

As the Order currently stands, the high costs of building the IGCC generating station will

be placed on the backs of the AEP Companies' Ohio POLR customers, wbile the less
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costly generation from AEP's existing generation fleet will be redirected to the

competitive market (AEP Br., pp. 22-23; Co. Exh. 1, p. 4.) Having the Iuxnry of this

choice allows the AEP Companies to *++aY+*nlm the return on all of their generation

assets, thus providing them a significant advantage over others in the market who must

rely solely on market forces for both their return on and return of their investment

2. The anoroval of the Anolication allows AEP to bid more low-
cost aeneration in the wholesale market.

The Order states that the bypassability of the Phase I surcharge will have no

negative impacts in the competitive market. Not only is this conclusion in error, as

demonstrated above, but this conclusion ignores the fact that there is competition in

wholesale markets as well.

The AEP Companies intend to dedicate all of their low-cost generation to the

market, while relying on regulated cost recovery fbr the more expensive IGCC facility.

(AEP Br., pp. 22-23.) Witnesses for the AEP Companies admit that AEP has no current

plans to retire any of its existing generation at any time in at least the next ten years.

(Tr. I, p. 249.) Therefore, if the 600 megawatt IGCC generating station is built, AEP has

an additional 600 megawatts of existing generation, admitted by the AEP Companies to

be relatively low-cost, that can be bid into the market Because of the low-cost of this

generation, AEP's existing generaflon is virtually guaranteed to be dispatched in the PJM

footprint. Including this additional 600 megawatts of low-cost generation in the PJM

pool, while obtaining regulated cost recovery for the more costly above-market IGCC

facility, creates a huge competitive advantage for the AEP Companies, if for no other

mason than it allows the low-cost generation to displace another potential supplier on the

I
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margin. The result - both the over- and under-market AEP generation earns a retum,

while the margin plant sits idle.

The AEP Companies wi11 not build the IGCC facility unless they receive

assurances that all reasonably incurred construction and operating costs will be

recovered. (Co. Exh. 1, p. 7.) They have readily adnritted that the initial costs of the

IOCC facility will be greater thaa other generating stations currently in the market.

Therefore, the additional 600 megawatts of generation can only displace the margin plant

if the Order stands. The fact that the AEP Companies can pick and choose which of their

plants will be dedicatad to the market, and which of their plants will receive regulated

cost recovery, is most certainly a competitive advantage over any generation supplier that

must rely solely on the market place to stay in business. Senate 9ill 3 precludes the

creation of such a competitive advantage. ILC. 4928.02(G).

IIL SUMMARY

In sum, the Commission lacks the jurisdiction necessary to address the

Application. The Application deals with the recovery of costs incurred to build and

operate a gen®rating station that will provide a firm supply of generation service to retail

customers. Because this service is by definition a competitive retail electric service, the

Commission no longer has jurisdiction to regulate cost recovery, pun;uant to R-C.

4928.05, nor the planning and siting of generating stations, pursuant to R.C. 4935.04.

Notwithstanding, if the Comnilssion retains jurisdiction, the Application must be rejected

as violating both Senate Bill 3 and traditional rate making statutes found elsewhere in

Title 49. Moreover, the Order's contorted logic, in an attempt to nrtionafize the

Commission's jurisdiction and authority to approve recovery of Phase I costs, is

-18-
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unsupported by the record and, therefore, in violation of RC. 4909.03. And finally, the

reliance on the definition of "ancillary service" set forth in R.C. 4928.01(A) is misplaced,

given that the listed ancillary services are transmission related and, again, beyond the

jurisdiation of the Commission to regulate.

If the separation of powers is to have any meaning in this State, the Commission

must defer to the policy decisions made by the General Assembly when it rendered all

fian supplies of retail electric service - both POLR and non-POLR -- competitive. If, in

fact, the societal goals disoussed on pages 19 and 20 of the Order are to be achieved, it is

for the General Assembly, and not this Commission, to amend the law. It is the role of

the Commission to follow the law and to ensure that any Application before it does the

same. Clearly, for all of the reasons set forth above, the Application fails miserably and

must, therefore, be rejected upon reconsideration. Anytbing less renders Senate Bill 3

mesningless and provides the AEP Companies with signifsoant competitive advantages in

both the retail and wholesale generation markets. Accordingly, Intervenor, FirstEnergy

Solutions Corp., respectfully asks this Commission to find upon reconsideration that the

Application is unlawful. -

Respectfally submitted,
e-

K
Kathy T. Koli
Senior Attoraey
FIRSTENERGY SERVICE COMPANY
76 South Main Street
Akron, OH 44308
Telephone: (330) 384-4580
Facsimile: (330) 3843875

ATTORNEY FOR INTERVENOR,
FIRSTENERGY SOLUTIONS CORP.
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§ 4903.09. Written opinions tiled by commission in all contested cases.

In all contested cases heard by the public utilities conunission, a complete record of all of the
proceedings shall be made, including a transcript of all testimony and of all exhibits, and the
commission shall file, with the records of such cases, findings of fact and written opinions setting forth
the reasons prompting the decisions arrived at, based upon said findings of fact.

HISTORY; CC § 614-46a; 110 v 451; Bureau of Code Revision, 10-1-53; 125 v 613. Eff 10-26-53.
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# 4909.01. Def7nitions.

As used in this chapter:

(A) "Public.utility" has.thc mcaning setforth in Seotiori4905_02 of the Revised Code.

(B) "Telegraph company," "telephone company," "electric light company," "gas company." "natural gas
company," "pipcline company," "water-works company," "sewage disposal system company." "heating
or cooling company," "messenger company," "streot railway company," "suburban railroad company,"
"interurban railroad company," and "motor-propelled vehicle" have the meanings set forth in section
4 .03 of the Rcvised Code.

(C) "Railroad" has the meaning set forth in section 4907.02 of the Revised Code.

(D) "Motor transportation company" has the meaning set forth in sections 4905,03 and 4921.0 of the
Revised Code.

(F) "'1'railcn," "public highway," "Fixcd tcrmini," "regular routc." and "irregular route" have the
meanings set forth in $ection 4921,02 of the Revised Codc.

(F) "Private motor carrier," "contract carrier by motor vehicle," "motor vchicle." and "charter party trip"
have the mcanings set forth in Seetion 4923_02 of the Revised Codc.

HISTORY: Bureau or Code Revision, 10-1-53; 129 v 501 (Ef'f 9-19-61); 136 v H 579 (Eff 12-21-75);
138 v H 21 (F.t'i' 7-2-80); 144 v S 143 (EfT7-10-91); 148 v S 3. Et'f 1-1-2001.

The effective date is set by section 5 of SB 3.
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§ 4909.15. Fixation of reasonable rate.

(A) The public ulilitics commission, when fixing and dctorminingjust and reasonable rates. fares, tolls,
rcntals, and charges, shall dctorminc:

(1)'fhe valuation as of the date certain of the property ol'the public utility uscd and uscful in rendering
the public utility service for which rates are to bc fixed and dctcrmined. The valuation so dctermined
shall be the total value as set forth in division (J) ol' section 4909,05 of the Reviscd Codc, and a
reasonable allowance 'for materials and supplies and cash working capital, as determined by the
commission.

The commission, in its discretion, may include in the valuation a reasonable allowance for construction
work in progress but, in no event, may such an allowance be made by the commission until it has
determined that the particular construction project is at least seventy-five per cent complete.

In determining the percentage completion of a particular construction project, the commission shall
consider, among other relevant criteria, the per cent of time elapsed in construction; the per cent of
construction funds, excluding allowance for funds uscd during construction, expendcd, or obligated to
such construction funds budgeted where all such funds are adjusted to reflect current purchasing power:
and any physical inspection performed by or on behalf of any party, including the commission's staff.

A rcasonablc allowance for construction work in progress shall not exceed ten pcr cent of the total
valuation us statcd in this division, not including such allowance for construction work in progress.

Where the conunission perntits an allowunce for construction work in progress, the dollar value oi' thc
prajcct or portion thcreof includcd in the valuation as construction work in progress shall not be
included in thc valuation as plant in service until such time as the total revenue effect of the construction
work in progress allowance is offset by the total revenue effect ol' the plant in service exclusion.
Carrying charges calculated in a manner similar to allowance for 1'unds used during constntction shall
accrue on that portion of the project in service bul not rcflccted in rates as plant in service, and such
accrued carrying charges shall be included in the valuation of lhe property at the conclusion of the offset
period for purposes of division (1) of section 4909.05 of the Reviscd Code.

From and after April 10, 1985, no allowance for construction work in progress as it relates to a par[icular
construction project shall be reflected in rates for a period exceeding forty-eight consecutive months
commencing on the date the initial rates reflecting such allowance become effective, except as otherwise
provided in this division.

'rhe applicable maximum period in rates for an allowance for construction work in progress as it relates
to a particular construction project shall be tolled if, and to the extent, a delay in the in-service datc of
the project is caused by the action or inaction of any federal, state, county, or municipal agency having
jurisdiction, where such action or inaction relates to a change in a rule, standard, or approval of such
agency, and where such action or inaction is not the result of the failure of the utility to rcasonably
endeavor to comply with any rulc, standard, or approval prior to such change.

In the event that such pcriod expires before the project goes into service, the cmnmission shall cxclude,
from the date of expiration, the allowance for the projcct as construction work in progress from ratcs,
except thtu the commission may extend the expiration date up to twclvc months for good causc shown.

http:/lonlinedocs.andersonpublishing.com/olt/lpExt.d1UPORC/20191/20685/206cd?f=tem... 11/ 10/2006
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In the event that a utility has permanently canceled, abandoned, or terminated construction of a projcct
for which it was previously permitted a construction work in progress allowance, the commission
immediately shall exclude the allowance for the project from the valuation.

ln the event that a construction work in progress project previously included in the valuation is removed
from the valuation pursuant to this division, any revenues collected by the utility from its customers
after April 10, 1985. that resulted from such prior inclusion shall be offsct against future revenues ovcr
the same pcriod of time as the project was includcd in the valuatiotr as construction work in progress.
The total revenue cffcct of such offset shall not exceed the total revenucs previously collccted.

In no event shall the total revenue effect of' any offset or offsets providcd undcr division (A)(l) of this
scction oxceed the total rcvenuc effect of any construction work in progress ullowance.

(2) A fair and reasonablc rate of return to the utility on thc valuation as dctermined in division (A)( I) of'
this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and reasonable rate of
return as determined under division (A)(2) of this section to the valuation of the utility determined under
division (A)( I) of this section;

(4)'I'hc cost to the utility of rendering the public utility scrvice for the test period less the total of any
interest on cash or credit refunds paid, pursuant to section 4902,42 of the Revised Code, by the utility
during the test period.

(a) Fedcral, state, and local taxes imposed on or measured by net income may, in the discretion of the
commission, be computed by the normalization method of accounting, provided the utility maintains
accounting reserves that reflect differcnces betwecn taxes actually payable and taxes on a normalized
basis. providcd that no detcrmination as to the treattnent in the rate-making process of such taxes shall
be made that will result in loss of any tax depreciation or other tax benefit to which the utility would
othcrwisc be entitlcd, and further provided that such tax benefit as radounds to the utility as a result of
such u coniputation ntay not be retained by the company, used to fund any dividend or distribution, or
utilized for any purposc other than the defrayal of the operating expcnsos of the utility and the defrayal
of the expenses ol'thc utility in connection with construction work.

(b) '1'ho amount of any tax credits granted to an electric light company under section 5727.391
15727.39.1 JA of the Reviscd Code for Ohio coal burned prior to January 1, 2000, shall not be retained by
the company, used to fund any dividend or distribution, or utilized for any purposes other than the
dofrayal of the allowable operating expcnses of the company and the defrayal of the allbwable cxpcnscs
of the company in connection with the installation, acquisition, construction, or use of a cotnpliancc
facility. The amount of the tax credits granted to an electric light company under that section for Ohio
coal bumed prior to January 1, 2000, shall be retumed to its customers within three years after initially
claiming the credit through an offset to the company's rates or fuel component, as determinod by the
commission, as set forth in schedules filed by the company under section 4905.30 of the Revised
Code. As used in division (A)(4)(c) of this section,/DA "compliance facility" has the same meaning as in
section 5727.391 (5727.39.1'JA of the Revised Code.

(B) 'I'hc commission shall compute the gross annual rovcnucs to which the utility is entitled by adding
the doilar amount of rcturn under division (A)(3) of this section to the cost of rendering the public utility
scrvicc for the tcst poriod under division (A)(4) of this scction.

(C) 'I'he tcst period, unlcss otherwise ordcred by the commission, shall be the twclvc-month period
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bcginning six months prior to the date the application is filed and cnding six tnonths subscquent to that
date. In no event shall the test period end more than nine months subsequcnt to the date the application
is fiied. The rcvenues and expenses of the utility shall be determined during the test period. The date
certain shall be not later than the date of filing.

(D) When the commission is of the opinion, after hearing and after making the determinations under
divisions (A) and (B) of this scction, that any rate, fare, charge, toll, rental, schedule, classification, or
service, or any joint rate, fare, charge, toll, rental, schedule, classification, or service rendercd, charged,
demanded, exacted, or proposed to be rendered, charged, demanded, or exacted, is, or will be, unjust,
unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law, that the service is, or
will be, inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such public
utility are insufficient to yield reasonable compensation for the service rendered, and arc unjust and
unreasonable, the commission shall:

(1) With due regard among othcr things to the value of all property of the public utility actually used and
useful for the convenience of the public as dctermined under division (A)(3) of this scction, excluding
from such valuc the value of any franchise or right to own, nperate, or cnjoy the same in excess of the
amount, exclusive of any tax or annual chargc: actually paid to any politicul subdivision of' the statc or
county, as the consideration for the grant of such franchise or right, and excluding any value added to
such property by rcason of a monopoly or nurger. with due regard in dctcrmining the dollar annual
return under division (A)(3) of this section to the necessily of niaking reservation out ol' the income for
surplus, depreciation, and contingencies. and;

(2) With due regard to all such other matters as are proper. according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with reference to a cost
of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that cost of
property that is included in the valuation rcport under divisions (F) and (G) of section 4909,05 of the
Revised Code, fix and determine the just and reasonable rate, fare, charge, toll, rental, or service to be
rendered, charged, demanded, exacted, or collected for the performance or rendition of the service that
will providc the public utility the allowable gross annual revenues under division (B) of Ihis section, and
order such just and reasonable rate, fare, charge, toll, rental, or service to be substituted for the existing
onc. After such determination and ordcr no change in the rate, fare, toll. charge- rental; schcdulc,
classification, or service shall be made, rendcred, charged, dcmanded, cxacted, or changed by such
public utility without the order of the commission, and any other ratc, fare, tolf, charge, rental,
classification, or service is prohibited.

(E) Upon application of any person or any public utility, and after notice to the panies in interest and
opportunity to be heard as provided in Chapters 4901.. 4903., 4905,. 4907.. 4909., 4921., and 4923. of
the Revised Code for other hearings, has been given, the commission may rescind, altcr, or amend an
order fixing any rate, fare, toll, charge, rental, classification, or service, or any othor order made by the
commission. Cortil3ed copies of such orders shall be served and take effect as provided for ariginal
orders.

HISTORY: GC § 614-23; 102 v 549, § 25; Bureau of Code Revision, 10-1-53; 136 v S 94 (Eff 9-1-
76); 137 v H 230 (F1T 10-9-77); 138 v H 657 (Eff 9-24-79); 138 v H 736 (Eff 10-16-80); 139 v S 378
(Efl' 1-11-83); 140 v H 250 (Eff 7-30-84); 140 v H 655 (Eff 6-8-84); 140 v S 27 (Eff 4-10-85); 141 v H
750 (El'1' 4-5-86); 144 v S 143 (Eff 7-10-91); 148 v S 3(EPf 1-1-2001; 1-1-2002i); 148 v H 384. Eff
11-24-99.
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A The pravisions of § 5 of SB 3 (148 v - ) read as follows:

/OA Division (A)(4)(c) was changed to division (A)(4)(b) in SB 3 (148 v -), to become effective 1-1-2002. See
additional information in provisions of § 5 of SB 3, following the histary far RC § 4909.15.

SECTION S. Sections ' '' 4909.15 ' '' of the Revised Code, as amended by this act, shall take effect on
January 1, 2001, but if the Publlc Utilities Commission issues an order under division ( C) of section 4928.01 [see
division (C) of RC § 4928.01 set out in note following RC § 4909.15.7] of the Revised Code, as enacted by this
act, the amendments to such sections shall be applied accordingly. In addition, the amendment of division (A)(4)
(b) of section 4909.15 of the Revised Code, as amended by this act, shall not be applied until January 1, 2002.
[The replacement of RC § 5727.39.1 by RC § 5733.39 does not become effective until 1-1-2002, as amended by
S8 3 (148 v - ). The new wording "for Ohio coal bumed prior to January 1, 2000. .. " is enacted by HB 384 (148 v
- ), effective 11-24-99.)

The provisions of § 2 of HB 384 (148 v - ) read in part as follows:

SECTION. '•' and section 4909.15 of the Revised Code as amended by Am. Sub. S.B. 3 of the 123rd General
Assembiy are hereby repealed.

The provisions of §,y' 4, 5, 6 of HB 384 (148 v -) read as follows:

SECTION 4. (A) The amendment by this act of section 5727.391 of the Revised Code increasing the per-ton
credit for burning Ohio coal applies to Ohio coal burned on or after January 1, 2000, and on or before April 30,
2001. The tax credit claimed for the twelve-month period ending April 30, 2000, shall be adjusted so that the
credit equals one dollar per ton for Ohio coal burned an or before December 31, 1999, of that twelve-month
period, and three dollars per ton for Ohio coal burned on or after January 1, 2000.

(B) The amendment of section 5727.391 of the Revised Code and the repeal of the existing version of that section
by this act does not affect the delayed repeal of that section by Section 8 of Am. Sub. S.B. 3 of the 123rd General
Assembly. Section 5727.391 of the Revised Code, as amended by this act, shall be repealed as provided in
Section 8 of Am. Sub. S.S. 3 of the 123rd General Assembly.

SECTION 5. The repeal and reenactment by this act of section 5733 39 of the Revised Code takes effect January
1, 2002, and applies to Ohio coal burned after April 30, 2001, but before January 1, 2005, notwithstanding Section
12 of Am. Sub. S.B. 3 of the 123rd General Assembly.

SECTION 6. The amendment by this act of section 4909.15 of the Revised Code, as amended by Am. Sub. S.B.
3 of the 123rd General Assembly, is contingent on Am. Sub. S.B. 3 of the 123rd General Assembly becoming
law.
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§ 4928.01. Definitions.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited tu, scheduling, system control,
and dispatch sorviccs: reactive supply from gcneration resources and voltage control service; reactivc
supply from transmission resources servicc: regulation servicc: frequency response scrvicc: cncrgy
imbalance service: operating reserve-spinning rescrve service: opcrating rescrve-supplcmontal reserve
service; load following; back-up supply service: real-power loss roplacement service: dynamic
scheduling; system black start capability; and network stability scrvicc.

(2) "Billing and collection agcnt" means a fully independent agcnt. not at'filiuted with or otherwise
controlled by an clectric utility, electric services company, clcctric cooperative, or govemnicntal
aggregator subject to certification under seetion 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing
and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Ccrtified territory" means the certified territory established for an electric supplier under SeCtions..
4933.81 to 4933.90 of the Revised Code as amended by Sub. S.B. No. 3 of the 123rd gmteral
assembly.

(4) "Competitive retail electric service" means a component of retail electric service that is competitivc
as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-prof-it electric light company that both is or has becn financed
in whole or in part under the "Rural Electrification Act of 1936." 49 Stat. 1363, 7 U.S.C. 901, and owns
or opcrates facilities in this statc to gencratc, transmit, or distribute electricity, or a lot-for-protit
successor of'such company. -

(6) "Elcctric distribution utility" means an electric utility that supplies at least retail electric distribution
sorvicc.

(7) "Elcctric light company" has the same meaning as in section 4905_03 of the Revised Code and
includes an electric services company. but cxcludes any self-generator to the extent it cunsurnes
electricity it so produces or to the extent it sells for resale electricity it so produces.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric scrvices company" means an electric light company that is engaged on a for-profit or not-
for-prof-it basis in the business of supplying or arranging for the supply of only a competitive retail
electric service in this state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric cooperative, municipal electric
utility, goverttmental aggregator, or billing and collection agent.

( 10) "Electric supplier" has the same meaning as in section AaJ3Q- of the Revised Code.

(1I) "Electric utility" means an clectric light company that is engaged on a for-profit basis in the
business of supplying a noncompetitivc rctail elcctric service in this statc or in thc busincsscs ot'
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supplying both a noncompetitive and a compctitive retail electric servicc in this statc. "Llcetric utility"
excludes a municipal electric utility or a billing and collection agcnt.

(12) "Tirm electric service" means electric service other than nonfirm electric servico.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a
competitive retail electric service under authority conferred under section 4928.20 of the Revised
Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person has
knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficicncy programs provided through eloctric
utility rates" meanv the level of funds spcciftcally included in an clcctric utility's rates on the cffective
date of this section pursuant to an order of the public utilities commission issued under Chapt@r-4905,
or 4909. of the Revised Code and in effect on the day bcl'ore the ef7cctive date ol' this section, for the
purpose of improving the energy efficiancy of housing for the utility:s low-income custonters.'1'hc tcrm
excludes the level of any such funds committed to a specific nonprofit organization or organizations
pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of incomc payment plan
program as prescribed in rules 4901:1-18-02(B) to (G) and 4901:1-18-04(B) of the Ohio Administrative
Code in effect on the effective date of this scction or, if modified pursuant to authority undar seCtit)_n
4928.53 of the Revised Code, the program as modified; the home energy assistance program as
prescribed in section 5117.21 of the Revised Code and in executive order 97-1023-V or, if modified
pursuant to authority under section 4928.53 of the Revised Code, the program as modified; the home
weatherization assistance program as prescribed in division (A)(6) of section 122.011 1122.01.11 and in
section 122.02 of the Revised Code or, if modified pursuant to authority under section 4928.53 of the
Revised Code, the program as modified; the Ohio energy credit program as prescribed in sections
5117.01 to 5117.05, 5117.07 to 5117-12, and 5117.99 of the Revised Code or, if modified pursuant to
authority under section 4928.53 of the Revised Code, the program as modified; and the targeted
energy efficiency and weatherization program established undcr 5ffltic on 4928_55 of the Rcvised Code.

(17) "Market development period" for an electric utility mcans the period of timc beginning on the
starting date of competitive retail electric service and cnding on the applicable dale for that utility as
specified in seStion 4928_4Q of the Revised Code, in•cspcctivc of whether thc utility applies to receive
transition revenues undcr this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or service
above the price that would prevail in a competitive market.

(19) "Mercantile commercial customcr" means a commercial or industrial customer if the clectricity
consumcd is for nonresidential use and ihc customer consumes more than seven hundred thuusand
kilowatt hours per year or is part of a national account involving multiple facilities in one or more
states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to
generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is
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noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedulc filcd undcr
section 4905.3Q of the Revised Code or pursuant to an arrangemcnt under section 4905.31 oi' the
Revisod Code, which schedule or arrangcmcnt includes conditions that may require the customer to
curtail or intcrrupt clectric usage during nonemcrgoncy circumstanccs upon notification by an clcctric
utility.

(23) "Percentage of income payment plan an•ears" means funds eligible for collection through the
percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Project" mcans any real or personal property connected with all or part of an industrial,
distribution, commercial, or research facility, not-for-profit facility, or residence that is to be acquired,
constntcted, reconstructed, enlarged, improved, fumished, or equipped, or any combination of those
activities, with aid fumished pursuant to sections 4928.61 to 4928.63 of the Revised Code for the
purposes of not-for-profit, industrial, commercial, distribution, residential, and research development in
this state. "Project" includes, but is not limited to, any small-scale renewables project.

(26) "Regulatory assets" mcans the unamortizcd net regulatory assets that are capitalized or deferred on
the regulatory books of the electric utility, pursuant to an order or practice of the public utilitics
commission or pursuant lo generally accepted accounting principles as a result of a prior commission
rate-making decision, and that would otherwise have boen charged to cxpensc as incurred or would not
havc bccn capitalizcd or otherwiso deferred for future regulatory consideration absent commission
action. "Regulatory assets" includes, but is not limitcd to, all defcrrcd demand-side managctncnt costs:
all dcl'crred porccntage of income paymcnt plan arrears: post-in-scrvice capitalized chargas and asscts
recognized in connection with statcment of financial accounting standards no. 109 (roceivables from
customers for income taxes): future nuclcar dccommissioning costs and fuol disposal costs as thosc costs
have been dctermined by the commission in the clectric utility's most rccent rate or accounting
application proceeding addressing such costs: the underpreciated A costs of salcty and radiation control
equipmcnt on nuclear generating plants owned or leased by an electric utility: and fuel costs currently
deferred pursuant to the terms of one or more settlement agreements approved by the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from the point of generation to the point of consumption.
For the purposes of this chapter, retail electric service includes one or more of the following "service
components": generation service, aggregation service, power marketing service, power brokerage
service, transmission service, distribution service, ancillary service, metering service, and billing and
collection service.

(28) "Small electric generation facility" means an electric generation plant and associated facilities
designed for, or capable ol', opcration at a capacity of less than two mcgawatts.

(29) "Starting daLe of' competitivc retail electric service" means January I. 2001, except as provided in
division (C) of this section.

(30) "Customer-gcnerator" mcans a user of a net mctering systcm.

(31) "Net metering" means mcasuring the diffcrencc in an applicable billing pcriod bctwecn the
olectricity supplicd by an clectric sarvice provider and the clectricity goncratcd by a customer-gcncrator
which is fed back to the electric servico provider.
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(32) "Net metering system" means a facility for the production of electrical energy that does all of the
following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a
fuel cell;

(b) Is located on a customer-generator's prcmises;

(c) Operatcs in parallel with the clectric utility's transmission and distribution facilitics;

(d) Is intended printarily to offset pan or all of the customcr-generator's roquircmcnts !'or clcctricity.

(33) "Self-gencrator" means an entity in this state that owns an elcctric gcncration facility that produces
clectricity primarily for the owner's consumption and Ihat may providc any such excess electricity to
retail clectric scrvice providers, whether the facility is installed or operated by the owner or by ao agent
under a contract.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision of
the Revised Code or pursuant to an order of the public utilities commission authorized under division
(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be dcenicd a
noncompctitive retail electric service.

(C) Prior to January 1, 2001, and after application by an electric utility, notice, and an opportunity to be
heard, the public utilities commission may issue an order delaying the January 1, 2001, starting date of
competitive retail clectric service for the electric utility for a specified number of days not to cxeccd six
months, but only for extreme technical conditions precluding the start of competitive retail electric
service on January 1, 2001.

H1S'1'ORY: 148 v S 3. EIT7-6-99; 10-5-99,/A/D

A So in enrolled bill, division (A)(26).

/DA The effective date of SB 3, as it applies to this section, is unclear. See Ohio Constitution art II, 1 i tc and td.

The provisions of § 9 of SB 3(148 v - ) read as follows:

SECTION 9. Sections 4905.301, 4905,66, 4905.67, 4905.68, 4905.69, 4909.157, 4909.158, 4909.159, 4909.191,
4909.192, 4909.193, 4913.01, 4913.02, 4913.03, 4913.04, 4913.05, 4913.06, 4913.07, 4933.27, and 4933.34 of
the Revised Code, as repealed by this act, shall take effect on January 1, 2001, but If the Public Utilities
Commission issues an order under division (C) of section 4928.01 of the Revised Code, as enacted by this act,
the repeal of such sections shall be applied accordingly.

http://onlinedocs.andcrsonpublishinR.com/oh/IpLxt.dll/PORC/20191/209b5/209b7?f=tcm... 1 1 /10/2006

A 000000082



Anderson's Onl.inc Documentation pagc I of I

§ 4928.02. State policy commencing with start of competitive retail electric service.

It is the policy of this state to do the following throughout this state beginning on the starting date of
competitive retail electric service;

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers
with the supplier, price, terms, conditions, and quality options they elect to meet their respcctive needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over the
selection of thosc supplies and suppliers and by encouraging the devclopmcnt of distributcd and small
generation facilities:

(D) l:ncouragc innovation and market access for cost-cl'fectivo supply- and de nand-sidc retail electric
scrvicc;

(E) Encouragc cost-effective and efficicnt acccss to informution regarding the operation of the
transmission and distribution systents of electric utilitics in order to prornote effective customer ehoice
of retail electric scrvicc;

(F) Recognize the continuing emergence of competitivc clcctricity markcts through the development and
implemcntation of flexible regulatory treatment;

(G) Ensure effective competition in the provision of retail electric scrvice by avoiding anticompctitive
subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or
to a product or service other than retail electric service, and vice versa;

(H) Ensure retail electric service consumers protection against unreasonable sales practices, market
deficiencios, and market power;

(1) Facilitate the state's effectiveness in the global cconomy.

HISTORY: 148 v S 3.131T7-6-99; 10-5-994)

A The effective date of SB 3, as it applies to this section. is unclear. See Ohio Constitution art II, §§ ic and td.
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# 4928.03. Identification of competitive services access to noncompetitive services.

Beginning on the starting date of competitive retail electric service, retail electric generation,
aggregation, power marketing, and power brokerage services supplied to consumers within the certifed
territory of an electric utility are competitive retail electric services that the consumers may obtain
subject to this chapter from any supplier or suppliers. In accordance with a filing under division (F) of
seCtion 4933.81 of the Revised Code, retail electric generation, aggrcgation, power marketing, or
power brokerage services supplied to consumers within the certified territory of an clectric coopcrative
that has made the filing are competitive retail electric services that the consumers may obtain subject to
this chapter from any supplier or suppliers.

Beginning on the starting datc of competitive rctail electric service and notwithstanding any other
provision of luw, each consumcr in this state and the suppliers to a consumcr shall have comparablc and
nondiscriminatory access to noncompetitive retail electric services of an etcelrlc utility in this state
within its certified territory for the purpose ol' satisfying the consumer's clcctricity rcquircments in
keeping with the policy specified in section 4928.0 of the Rcvised Code.

I-IISTORY: 148 v S 3. Eff 7-6-99; 10-5-99./D

Y+The effective date of Sl3 3, as it applies to this sectlon, is unclear. See Ohio ConstitutEon art 1.1 g§ tc and td.
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§ 4928.05. Extent of exemption from municipal and state supervision and regulation.

(A) (1) On and after the starting date of competitive retail electric service, a competitive retail elcctric
service supplicd by an electric utility or electric services company shall not be subject lo supervision and
regulation by a municipal corporation under Cha ter 743. of the Revised Code or by the public utilities
commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except
section 4905.10. division (B) of 4905.33, and sections 4905.35 and 4933.81 to 4933.90; except
sections 4905.06. 4935 .03 4963.4 , and 4963.41 of the Revised Code only to the extent related to
service reliability and public safety; and except as otherwise provided in this chapter. The commission's
authority to enforce those excepted provisions with respect to a competitive retail electric scrvicc shall
be such authority as is provided for their enforcement under Chapters 4901. to 4909., 4933.. 4935.. and
4963. of the Revised Code and this chapter.

On and aftcr the starting date of compctitivc rctail electric service, a competitivc retail electric scrvice
supplied by un electric cooperative shall not be subject to supcrvision and regulation by the commission
under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Reviscd Code, except as otherwise
expressly provided in sections 492891, to 4928.10 and 4928.16 of the Revised Code.

(2) On and aftcr the starting date of compctitive retail electric scrvice, a noncompetitive retail elcetric
service supplied by an electric utility shall be subject to supervision and regulation by the commission
under Chapters 4901. to 4909., 4933., 4935.. and 4963. of the Revised Code and this chapter, to the
extent that authority is not preempted by federal law. 'fhe commission's authority to enforcc those
provisions with respect to a noncompetitive retail electric service shall be the authority provided under
those chapters and this chapter, to the extent the authority is not preempted by federal law.

The commission shall exercise its jurisdiction with respect to the delivery of electricity by an electric
utility in this state on or after the starting date of competitive retail electric service so as to ensure that no
aspect of the delivery of electricity by the utility to consumers in this state that consists of a
noncompetitive retail electric service is unregulated.

On and after that starting date, a noncompetitive retail electric service supplied by an electric
cooperative shall not be subject to supervision and regulation by the commission under Chapters 4901.
to 4909., 4933., 4935., and 4963. of the Revised Codg, except seCtiOnS_4933,87, to 4933_90 and
4935.03 of the Revised Codc. 'l'hc commission's authority to enforce those excepted sections with
respect to a noncompctitive retail electric scrvice of an electric cooperative shall be such authority as is
provided for their enforcement under ChapterS 4933, and 4935. of the Revised Code.

(B) Nothing in this chapter affccts the authority of the commission undcr Title XLIX 1491 of the
Revised Code to regulate an clcctric light company in this state or an electric servicc supplicd in this
state prior to the starting date of competitive retail electric service.

HISTORY: 148 v 5 3. Eff 7-6-99; 10-5-99./D

A The effective date of SB 3, as it applies to this section, is unclear. See Ohio Constitution art II §g 1c and 1 d.
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§ 4928.14. Market-based standard service offer7 competitive bidding process; failure to provide
service.

(A) A!'tor its market developmcnt poriod, an elcctric distribution utility in this statc shall provide
consumcrs, on a comparable and nondiscriminatorybasis within its certificd territory, a market-based
standard service offer of all competitive retail electric services necessary to maintain essential electric
service to consumers, including a firm supply of electric generation servico. Such offer shall be filed
with the public utilities commission under section 4909.18 of the Revised Code.

(B) After that market development period, each electric distribution utility also shall offer customcrs
within its certified territory an option to purchase competitive retail electric service the price of which is
determined through a competitive bidding process. Prior to January 1, 2004, the commission shall adopt
rules concerrting the conduct of the competitive bidding process, including the information requirements
necessary for customers to choose this option and the requirements to evaluate qualified bidders. The
comtnission may require that the competitive bidding process be rovicwed by an indcpcndent third
party. No gcneration supplicr shall be prohibitcd from participating in the bidding process, provided that
any winning biddcr shall bc considered a ccnified supplier for purposes of obligations to customcrs. At
the election of thc electric distribution utility, and approval of the commission, the competitive bidding
option under this division may be used as the murkei-bascd standard offcr rcquircd by division (A) of
this section. 'I'hc comtnission may dctcrmino at any timo that a competitivc bidding process is not
rcquired, il' othcr tncans to accomplish gcncrally the same option for custotncrs is readily available in the
market and a reasonable mcans for customcr participation is dcvclopcd.

(C) After the market developmcnt period, the failure of a supplier to provide retail olcetric generation
service to customers within the certilied territory of the clectric distribution utility shall result in the
supplicr's customers, after reasonable notice, defaulting to the utility's standard scrvice offer filcd undcr
division (A) of this section until tha customer chooses an altemative supplier. A supplier is deemed
under this division to have failed to provide such service if the commission fnds, after reasonable notice
and opportunity for hearing, that any of the following conditions are met:

(1) The supplier has defaultcd on its contracts with customers, is in receivership, or has filed for
bankruptcy.

(2) Thc supplier is no longer capable of providing the service.

(3) 7'hc supplier is unable to provide delivery to transmission or distribution facilities for such pcriod of
time as may be reasonably specificd by commission rule adopted under division (A) of S@Ction
4928.06 ol' thc Reviscd Codc.

(4)'1'he supplier's certification has been suspcndcd. conditionally rescinded, or rescinded undcr division
(D) of ^ttCtion 4928 08 of the Revised Code.

HIS'1'ORY: 148 v S 3. EtT7-6-99; 10-5-99./D

A The elfective date of SB 3, as it applies to this section, is unclear. See Ohio Constitution art II, gg 1 c and 1 d.
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§ 4928.17. Corporate separatinn plan.

(A) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code and boginning
on the starting date of competitive retail electric service, no eiectric utility shall engage in this state,
either directly or through an affiliate, in the businesses of supplying a noncompetitive retail electric
service and supplying a competitive retail electric service, or in the businesses of supplying a
noncompetitive retail electric service and supplying a product or scrvice other than retail electric scrvice,
unless the utility implements and operates under a corporate separation plan that is approved by the
public utilities commission under this section, is consistent with the policy spccified in section
4928.02 of the Revised Code, and achieves all of the following:

(1) '1'he plan provides, at minimum. for the provision of the competitive retail electric service or the
nonelcciric product or service through a fully separated al'filiate of the utility, and the plan includes
separate accounting requirements, the code of conduct as ordered by the commission pursuant to a rule it
shall adopt under division (A) of seqtlon 4928.06 of the Revised Codc. and such other measures as are
ncccssary to efl'cctuate the policy specil'ied in section,4928,02 of the Reviscd Code,

(2)'1'he plan satisfics the public interest in preventing unfair compctitivc advatitage and provcnting thc
abusc of market power.

(3) 'I'he plan is sufficient to ensure that the utility will not cxtcnd any undue preference or advantage to
any affiliate, division, or part of its own business engaged in the business of supplying the compotitivc
retail electric service or nonelectric product or service, including, but not limited to, utility rosources
such as trucks, tools, office equipment, office space, supplies, customer and marketing information.
advertising, billing and mailing systems, personnel, and training, without compensation bascd upon fully
loaded embedded costs charged to the affiliate; and to ensure that any such affiliate, division, or part will
not receive undue preference or advantage from any affiliate, division, or part of the business engaged in
business of supplying the noncompetitive retail electric service. No such utility, affiliate, division, or
part shall extend such undue preference. Notwithstanding any other division of this section, a utility's
obligation under division (A)(3) of this section shall be effective January 1, 2000.

(8) The commission may approve, modify and approve, or disapprove a corporate separation plan filed
with the comtnission under division (A) of this section. As pan of the code of conduct required under
division (A)(1) of this scction, the commission shall adopt rules pursuant to division (A) of Section
4928 06 ul' the Rcvised Codc regarding corporatc separation and proccdures for plan filing urid
appruval.'fhe rules shall include limitations on afGliate practices solely for the purposc of maintaining a
separation of the affiliate's business from the busincss of the utility to prevent unfair competitivc
advantage by vinue of that relationship. The rules also shall include an upportunity for any person
having a real and substantial intcrest in the corporatc separation plan to file specific objcctions to the
plan and propose spccific responses to issucs raised in the objections, which objections and responses
the commissioti shall address in its final order. Prior to commission approval of the plan, the
comtnission shall afford a hearing upon those aspects of the plan that the commission dctermines
reasonably require a hearing. The commission may reject and require refiling of a substantially
inadequate plun under this section.

(C) 1'he commission shall issue an order approving or modifying and approving a corporate separation
plan under this section, to be effective on the date specificd in the order, only upon findings that the plan
reasonably complies with the requirements of division (A) of this section and will provide for ongoing
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compliance with the policy specified in $PStion 4928.02 of the Rcviscd Code. However, for good
cause shown, the commission may issue an order approving or modifying and approving a corporate
separation plan under this scction that does not comply with division (A)(1) of this section but complies
with such functional separation requirements as the commission authorizes to apply 1'or an intcrim
period prescribed in the order, upon a finding that such altcrnative plan will provide for ongoing
compliance with the policy specificd in s2ction 4928.02 of the Rcviscd Code.

(D) Any party may scek an amendment to a corporatc separation platt approved under this section, and
thc conimission, pursuant to a rcqucst from any party or on its own initiative, may order as it considcrs
nccessary the filing of an amended corporate separation plan to rcflcct changed circumstanccs.

(E) Notwithstanding section 4905.20. 4905.21, 4905.46, or 4905.48 of the Revised Code, an
electric utility may divest itself of any generating asset at any time without commission approval,
subject to the provisions of 7'itle XLIX [491 of the Revised Code relating to the transfer of transmission,
distribution, or ancillary service provided by such generating asset.

ffiSTOItY: 148 v S 3. Eff 7-6-99; 10-5-99J1)

A The effective date ol SB 3, as It applies to this section, is unclear. See Ohio Constitution art I gg tc and id.
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