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Notice of Certified Conflict

Appellant Vincent Colon hereby gives notice of certified conflict to the Supreme Court of
Ohio from the judgment of the Cuyahdga County Court of Appeals, Eighth Appellate District,
entered in Court of Appeals Case No. §7499 (2006;Ohj0-5335) on October 12, .2006. The
Eighth District Court of Appeals has certified the following question tb the Ohio Supreme Court:

Where an indictment fails to charge the mens rea element of the crime, and the

defendant fails to raise that issue in the trial court, has the defendant waived the

defect in the indictmeni?

In so certifying the conflict, the Eighth District Court of Appeals has determined that its
decision in this matter is in conflict with the following decisions of the First and Third Appellate
Districts: State v. Shugars (2006), 165 Ohio App. 3d 379 (First District) and State v. Daniels,
Putnam App. No. 12-03-12, 2004-0Ohio-2063 (Third District).

Pursuant to S.CLR.IV, Section 1, copies of the Eighth District Court of Appeals’ order
certifying the conflict and copies of all decisions determined to be in conflict have been attached
hereto in the Appendix following the certificate of service.

Respectfully Submitted,

ROBERT L. TOBIK, ESQ.
Cuyahoga County Public Defender
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Cullen Sweeney, Counsel of Record

Assistant Public Defender
Counsel for Appellant Vincent Colon




CERTIFICATE OF SERVICE

A copy of the foregoing Notice of Certified Conflict was served upon William D. Mason,
Esq., Cuyahoga County Prosecutor and/or upon a member of his staff, on this G day of

November 2006.

Cullen Sweeney

Assistant Public Defender
Counsel of Record for Appellant
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Order of the Eighth District Court of Appeals certlfylng a conflict in State v. Colon, Cuyahoga
App No. 87499 CNovember 2,2006)

Decision of the Eighth Dlstrlct Court of Appeals in State v. Colon, Cuyahoga App. No. 87499,
2006 Ohio 5335 (journalized October 23, 2006)

Conflicting Cases:

State v. Shugars (2006), 165 Ohio App. 3d 379

State v. Daniels, Putnam App. No. 12-03-12, 2004-Ohio-2063
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KENNETH A. ROCCO, J.:
| | Article IV, Section 3(B)(4) of the Ohio Constitution states:

"Whenever the judges of a court of aiopeals find that a judgment upon
which they have agreed is in conflict with a judgment pr‘onoun(:ed‘ui')on the same
question by any other court of appeals of the state, the judges shall ceftify the
record of the case to the supreme court for review_anti final determination.”

in the opinion in thjs case releaseci October 12, 2006, we held | thef
appellant had waived his challenge to the sufficiency of the )indictment because -
a'ppellant did not raise this issue in the t‘r’ial- court. Specifically, we held that the
failure to charge the meﬁé rea element of robbery could have been corrected by .
ame_ndment Iﬁursuant to Cﬁ_m.R. 7(D), so appellant’s failure to raise the issue
constituted a Waiver under Crim.R. 12(0)('2).: We find that this holding is in
conﬂict' with the decisions of the First Appellate District in State v. Shugars, 1635
Ohio App.3d 879, 2006-Ohio-718 and the Third Appellate District in. Siaze v.
| Daniels, Putnam App. No. 12-03-12, 2004-Ohio-2063.
Given this 'actual.conﬂict between our district and the First and Third
Appellate Distficfs, we hereby certify the record of this case to the Supreme
Court of Ohio for review and final determination on the following question:

Where an indictment fails to charge the mens rea element of the crime, and the
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defendant fails to raise that issueinthe tx_*ieii coui;t; hasthe de_féndant waivedthe -

~ defect in the indictment?

The parties are directed to S, Ct. Prac. R. IV for guidance in how to proceed.

KENNETH A. ROCCO, JUDGE RECEIVED FOR FILING

ANN DYKE, A.J., and . - Nov -2 2008
MICHAEL J. CORRIGAN, J., CONCUR o Lu GERALD E. FUERST
_ BY%CQUHT O APPES!E_E
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- N.B. This entryis an announcement of the court’s decision. See App R. 22(B) 22(D)
- and 26(A); Loc.App.R: 22. This decision will be journalized and will hecome the
judgment and order of the court pursuant to App.R. 22(E) unless a motion for
‘reconsideration with support]_ng brief, per App.R. 26(A), is filed within ten (10) days of

~ the announcement of the court’s decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalization of this court’s announcement

of decision by the clerk per App.R. 22(F). See, also, 8.Ct. Prac.R. IT, Section 2(A)(1). _
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KENNETH A. ROCCO, J.:

Defendant appellant, Vlncent Colon, appeals from his VCOIlV]CthIl and
i B sentence for robbery. He urges that (1) the court deprlved him of his rlght to self-
repreeentatlon (2) the court restrlcted his access to counse] (3) the ewdence was
._1nsuf_f101ent to support his conﬁction; 4 hi's conviction oontravened'the manitest
weight of the evidence; (5) th‘e'ind'iot,m‘ent was insuffioient; (6) the court erred by
faiiing to instr'uct the jury e‘bout_ an elelnent of theE eharge;_ (7 Lé -:did'not have the.
effective assietenCe of ‘coun:s'e_]; and (8) the eourt erred by imposing a eentence -
that eXCeede’d the stetutory_ mlmmum ter'm".: We flnd no error in the proc'eedinge
below and affirr‘xi the triel oourt’s judgment.' ‘However, We Vacete the sentence.
pursuant to the Ohio Supreme Court s demsmn 1n State v, Foster 109 Oh10 St 3d

. 1, 2006- Ohlo 856 and remand for resentencmg

: -_Procedural ._Hlstorv
| | A‘ppellant was eha'rg'ed; W1th 'robberjr in a one .'co‘unt ind.iCtnrent filed
| September 20, 2005. The case proceeded to a Jury tr1a1 on November 14, 2005 o
' At trlal the state preeented the testlmony of the Vlctlm Samuel Woodle Jennie "
_Harrls, Woodle 8 nelghbor; dJ _erron Powell, H_arrle s so‘n;r and _Pa‘trolrnan Henry
Steel, who intervened n the dis_turbance. Woodie te_s_t_i_fied that ne 1s a 76 yeer
o_ld.rnan living on East 114™ Strect in the City o_t' Cléveland. On September 7,

2005 at approximately 9:00 p.m., the appellant returned a bench saw to Woodie

m:*&s‘:f}"} MmO n o




. 9

~ which Woodle had loaned to his nelghbor Ms. Harrls Appellant asked toborrow -

' $40 for Ms. Harrls Wooche gave h1m the money. Woodie testified that appellant
retur_ned at approximately 1:30 a.m. and said Ms. Harris wanted $40 more, which

Woodie also gave to him.

The following morning, appellant i‘ang Woodie’s doorbell at approximately

9:30 am. and said Ms. Harris needed $20 more. He and appellaht walked next .-

- door to Harrig’s house. As they app_roac’lled her side door, eppellant grabbed
~Woodie’s left rear pants pocket, in which -Woeclie kept his wallet. Weedle'and
-~ appellant stfuggled n the driveway. Hatris came out and yelled at appellant to

stop; she joined in the fight as well. Harrig’s son also joined. 7 Woodie testified

. that they Wer'e all,rolling around on the dﬁveWay:‘ They_ rolled off of him and he '

got up. He went to thegai'age and got a brick, Wl'iieh he used to strike eppellant

in the head twice, rendering him unconscious. Police then arrived. In the course’

" of the struggle, Woodie's wallet ended up on the ground, and he picked it up.

e Weoﬂie s_aid his knees arid elbows We’x_'e-scraped' and his hip hurt aftefWard, but
he refused miedical attention.
Jenny Harris testified that the appellant is her nephew, On l:he_morning

" of September 8, 2005, she hear'dlweodie’s VoiCe outSide her side door, so she

_ openecl it, Appellant and Woodl,e were standing there Appellant then grabbed _

Woodie’s left rear pants pocket. Wood1e also g:rabbed the pocket, and Harris did
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as well. Harris yelled at appellant to let Woodie go. Woodie fell down; Harris

- and appellant fell 'down with him.

Harris said she got her arm around appellant’s neck, but he pushed her.

~ away. Harris’s son then came out and joined the fracas. Woodie’s pocket ripped

- and lli_s wallet fell ont.r Appellant'grabbed 11: and put it in the fronf of his pants .-

“in the c’roteh area.” Harris reached into ,appellant’e p'ants and'got-the wallet and

‘returned it to Woodle Wood1e went and got a br1ck and ‘hit appellant tw1ce on’’

| the head W1th 1t Pohce arrives and 1nstructed Wood1e to put the brick down

-H_arms s son, Jerron Powell, testlfied that he went to the slde' door of h1s'

r’mother’s_home whén’ he hedrd her 'screams. He saw appellant, Wood'ie"and
. Harns tueshng on the ground He then ]umped on. appellant s back and pulled
R h1m off. Wood1e got up. In the course of the affray, appellant grabbed Woodie’s

"Wallet Wthh Was lylng on the ground and put 1t in lrne short‘sr Harrls retr1eved_

. the Wallet and gave it baek to Wood1e As Powell “bea- hugged” appellant onthe.

, ground Woodle went to the garage and gota bmck Wh1ch he used to hit appellant -

tw1_ce.

Pal:rolman Steel testified that he and his paf_tner were patrolling on East
114% Stre__e‘t when he saw a dieturbanee and went to inveetigate. He saw an older
man take a br1ck and hit another man on the head tw1ce Patrolman Sl:eel

instructed the older man to drop the bmck and he did. All three persons at the



4- |
scene gaid tllat appellant was trying torob Woodie, so'-Steel handcuffed appellant,
who was u’nconseious, and called EMS, who transpefted appellent to 'a hospital. |

At the eonclusmn of the state’s case, appellant moved for dlsxn1ssal | o

pu:rsuant to Crlmlnal Rule 29 The court denied the motion. Appellant then -

presented the testunony of Patrolman Steel’s partner, Patrolm_an Leon Goodlow,

and appellant.

At the conelusmn of the trial, thej Jury returned a verdict finding appellant' ,

guﬂty of robbery The court sentenced appellant to seven years 1mprlsonment

Law and AilalVSlS

In his first assign‘ment of er’re'r,' appellant argues that the ceurt deprived
him of his right to reprosent himself, During voir dire, appellant asked i_f"ha |
cduld appear a_:s;eo-counsel .and':'represent himself; The cenrt i_n'stm-leted him to
“write ap al n_mtien and put out yenr .re_a'scj'ns and'. what yen'vvant to do: Okay?”
Appellent did not ,submlt'a Written 'motion to the court. |

At the‘-'eonclusi_on of Ms;‘_"l—larris’s testimony, appellant again asked to be

| designated as 'f‘co—eounsel” 80 tlria_t he could és_l{_ questions his attorney-had. not

asked. The court advised appellant that he could not act as co-counsel, that he .
could either have an attorney Tepresent him or he could represent himself.
Appellant reiterated that he wanted his attorney to continue to represent him.

The court allowed appellant a ten-minute recess to think about what he wanted.
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When proceedings resumed, counsel was still representing appellant.“

To assert the right to sé]f-r.epr,ésentatibn, the defendant must clearly and

_uﬂeqﬁivocally mvoke his right to _self—feprésentatidn and must knowingly,

intelligently and voluntarily waive the concomitant right to the assistance of |
counsel. State v. Cassano, 96 Ohio St3d 94, 2002~Ohio—3751,: 138; Godineé: U.

Mdran_ (1993), 509 U.S. 389, 400-02. In this case, the appellant did not clearly”

- and unequivocally inform the court that he Wished to waive his right to cou_ns;él.f

Réther, he repeatedly asked to act as co-counsel, arole -Whi_g‘:h‘the court correctly

B informed hlm he:c‘dumiﬁo‘t as‘sﬁme. Sta:te UT Ma}tin, 103_O_hid St.3d"385,.'390,

2004—0hi0-—-5_47 1, §32. -Therefore_, appellant did not invoke his right to self-

representation.

Appellant claims the. court erred by failing to inform him of his right to

* stand-by‘counsel. Once a defendant chooses to represent himself, “[a] trial 'cu_i)i.l'rt :

may - 'b_f_llt-]‘_S not réqui_redﬁto,—-.apﬁc_)int'stand-by‘ counsel to aid a defendant if and' .

when the defendant requests aSSis’tance 2 State v. Watson (19'98), 132 Ohio- L

App.3d 57, 63. Contrai'y to 'appél]ant’s sugg‘estiori, Martin doss not create a right

to stand-by coﬁnsel, but rather recognizes that stand-by counsel may be 7

appointed by the court at its discretion to assist a pro se defendant, “even over
objection by the accused.” Martin, at 128, quoting Faretta v. California (1975),

422 US 306, 834 n; 46. Therefore, we reject this argument,



8-
The first assignment of error is overruled.

Second, appéllant contends that the court 1mpermissibly restricted his

' accesé; to counsel. During the direct examination of the first defense witness, the

cbﬂrt.,cal_led a recess, excused the jury and stated: “Now, the defendant, Mr.
Colon, is going to have tlo‘remember, I told you a cotiple of :tifn,es I don’t want any
temper tantrums. I had to bring in a second deputy. If you act up any more ~ I

heard you screaming and yelling at your attorney in there. | I am not allowing

your. attorney to be anywhere with you from now, as [sic] that’s a court order,

| eﬁ@pt here in this COurti"dom difscussilfig priv;cttély here.” At the éqnclusibn of the
'day_;’s proce‘edings,' the court reitéfate&": “x¥%E* Defense cqu‘nsei} is_l not to go in =
Withfhe défer_ldant ahy fu:it'thei' on this trial Whefhe“;‘ he wants i:o or not. He haé
to be Oﬁt _here -aﬁd'have.the czo'nfer.encewin front of the deﬁﬁtie’s n bpe'n court,
'pfivétél.y, Vbu_tr out here.” | |
. Coln't;rary to‘alﬁ.p ellant’s afguménts, .th:,es_e ox;'d_ers de not.res_tﬁcf appe_llsiilt’s

access to his attorney, but only affected the manner in which he could consult

‘ W1th counsel. Appellant could consult with counsel in person in the courtroom

‘with deputies present. There were. no restrictiohs on the length of any
consultation. There were also no restrictions on app‘ell&iﬂt’s ability to consult

'telephonically with his attorney. Therefore, this cage is not analogous to Geders

. United Sta_zfes". (197 6), 425 U.S. 80, where the defendant 'Was completely
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prohib:ited'from cousulting with counsel over.night. The limitatiens the court -
imposed here did not interfere with appellant’s right to access to his counsel, so
,We overrule the second assig.nmentof' e_rtor.’ -

_ Tllifd, appellant contends that the evidence was ihsuffieient to suistain his
' conviction. Appell_ant‘asserts that the .crjnl-e of—rebb_ery consists of fo_‘ur‘basie
. e’leulents that the defenda_nt (a) knowingly (b) cOmmitted or attempted.to con'emit
'. a theft offense, and (c) recklessly () 1nﬂ1cted attempted to inflict, or threatened
_ to inflict physmal harm. State v Crawford (1983) 10 Ohio App.3d 207.
: .Appellant agserts that there is 1nsufﬁ01ent ewdence that he. recklessly causedj
| .physmal harm to Mr Weodle We dlsagree Mr Weod1e test1f1ed that appellant
.'_'threw him to the ground and struggled with h1m Pursuant to R.C. 2901. 22(C)
L [a] person -acts_ recklessly.when, _W1th heedless 1_nd_1ffe1'ence to the con-sequences,
| he pervetsely_disregards a l_{newu'risk‘ that h1s coud_uct is like-ljf te cause a cettaih'
':l'esult er is likeljr toll)e' of a ceftaiu natur'e g A reasenable.jurp eeuld find tllat bf
throwmg Mr Woodle to the ground and strugglmg W1th h1m app ellant pervers ely
| '._-.‘ldlsregarded a known risk that the septuagenaman victim- Would be mJured
) Therefo:t_'e, we ov'errule the thi_rdassignment of error. - - |
Appellant next contends that the manifest weight of the evidence does not
: -' support his conviction. Ms. Harris contjfadi,cted Mr, Weodiejwhenshe t’estified

~ that appellaht did not throw Woodie to the ground. The mere fact of a conflict in

w8622 mov0z. .
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the téstimony does not demonstrate that the jury lost its way, however. It was

for the jury to decide which witness’s testimony was more believable. Therefore,

we ovetrule the fourth assighment of error.

Fifth, appellant urges that the indictment was insufficient because 1t did -

not charge the mens rea elements of robbery. He asserts that the indictmeni‘:

" therefore failed to charge an offense. “[Alnindictment charging an offense solely

* in the language of a statute is insufficient when a-spe'cif_i'c intent element has

- been juéicialljiﬂterpréted for that offense.” State v. O'Brien (1987), 3_0 Ohio

St.3d 122, 124.~

Under Crim.R. 12(C)(2), defects in an indictment are waived if not.raised -

before trial, excé_pt failul;e -'tb show j'urisdiction in the court or to charge an

offense, which may be rais_ed at any tinie during the peiideﬁcy of the pr()ceéding.

Appellant here did not raise this issue _at' any time during the pendeney of the"

'prdceédiﬁg_s' be'fo';r_.e the trial court. Had he réis_ed the iésﬁe in the trial C0u1jt, the ..

 state 'cduld_h'av'e air'r:lénd'e'd the indictment. to;inchi_de the mens fea clements.

" Crim.R. 7(D); O'Brien, 32 Ohio St.3d at 125-26. Therefore, he has waived this

argument on appeal. State v. Davis, Ashland App. No. 03C0A016, 2004-Ohio:

2255, {48.

Sixth, appellant claims the court erred by failing to instruct the jury. that

the state was re(iuired to prove, beyond a reasonable-doubt, that appellant

w622 0903 . ..
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recklessly inﬂicted, attempted to inflict, or threatened to inflict, physical harm.

Because appellant’s counsel did not object to the court’s instructions, we must

evaluate this assignment of error under a plain error analyeie. See, e.g., St_ate v.
Williford (1990), 49 Ohio St.3d 247, 251. “[Aln erroneous jury instriction ‘does
- not constitute a plain error or defect under Crim. R. 52(B) unless, bﬁt_for the

error, the outcome of the trial clearly Would have been otherW1se 7 State v.

Cooperrlder (1983) 4 Ohio St. 3d 226 227 (quotmg Sta,te v. Long (1978), 53 Ohio

St.2d 91, 97) . Asnoted above, there was ample eVidenCe that appellari‘t_recklessly ,

caused physical harm to Woodie. Therefore, we éanne_i: say that the outcome of
the trial would have been different if the jury had been instructed on this is'sue;
" The sixth aseignmeﬁt- of error is overruled.

Seventh, .a'ppell'ent urges that his'att'olfney- did net provide. him with

effective assistance. “T'6 win a reversal on the basis of ineffective assistance of

o ;counsel- the defendant must show, first, that counsel's performanee was deficient '

“and second that the deﬁclent performance prejudlced the defense S0 as to

deprlve the defendant of a fa1r trial. Strwkland v. Washmgton (1984) 466 uU. S '

668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693. Accord State 1_). Bradley
© (1989), 42 Ohio St. 3d 1386, 538 N.E.2d 373, paragraph two of the syllabus. “To
show that a defendant has been prejudiced by counsel's deficient performance,

‘the defendant must prove that there exists a reasonable probability that, were
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1t not for counsél’s’ errors, the result of the trial would have been di_fferent.’ Id.,
- paragraph three of the syllabus.” State v. Jones, 91 Ohio St.3d 335, 354, 2001-
Ohio-=57.

In this case, appellant claims his attorney’s performance was deficient

because he failed to object to the indictment and failed to request a jury -

instruction regarding recklessness. Assuming that these alle ged deficiencies fell
~outside the “wide range of reasonable professional assistance,” Strickland, 466

U.S. at 689, we cannot say t.hat, but for cbunsel’s errors the result of the trial

* would have been di'fferent._ If counsel had objected to the indictmeﬁi_;, the state

Would.have_ had the opPortunity to amend it to correct the alleged deficiency;

there s no i'eé}sonable probability that the indictment would have been dismisséd

~ onthat basis.: Likewise? if cognsel_had objected to the jury instructions, the court
- .-w_puld have included an'linstru@ti_on'oﬁ recklessness. The outcome of the 'tr_ial'. -
'WQUld not: ‘like-_ljyr have been affected because there Was: amble' evidence that .

- ai)pellant recklessly caused j:ihysical harm to Woodie. Therefore, we overrule the -

 seventh agsignmerit of error:. -

Finally, 'épp:ella'nt challenges the sentence the court imposed upon him. He

claims' that the court’s imposition of a sentence in excess of the minimum -

statutory. term was -based’ on judge-found facts and therefore was

_unconstitutional pursuant to State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856.
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He further asserts that the Foster remedy of severing the unconstitutional.

provisions of the sentencing statutes, thus allowing the court to impose any

sentence within the appropriate felony range, is an ex post facto law, and that the
.co_uft is limited to imposition of the minimum term of two years imprisonment
in this case.

Appéllant was found guilty of robbery, a second degree felony. R.C.

2911.02(A)(2) and (B). The range of '_sé_nte'nces available for a second degree

felony is two to eight years. Thus, appellant’s sentence of seven years’

ri'm'prison‘njlelit ‘was more than the minimum term.

Prior to the Ohio Supreme Court’s decision in State v. Foste'r, 109 Oﬁio
.St.3d 1,‘ 2006;0}11:0!8_56,' “Ohio hé[d] _:a'-pres.umptivé minimum pI‘iéOn_ term that

[had to] be bvercome by at least one of two-judicial findiﬁgs.-” Foster, at {60. For

= someoﬁe who was never to pﬂs'pn.before, the trial court was requ_iped to find that

‘the short_est:téifrxi would "demean- the seriousness" of the crime or would -
inadequately proteét.the public in order to i_rnpose‘.a' sentence in excess of the -

statutory minimum. Otherwise, the court was required to find that the offender

"Vhé.d already been. to prison to impose more than a minimum term. R.C.
2929.14(B)(2) .
In State v. Foster, 109 Ohio St.3d 1, 2006 Ohio 856, the Ohio Supreme

Court found that several provisions of S.B. 2 (including R.C. 2929.14(B)(2))
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offended the constitutional principles set forth in Blakely v. Washingion (2004),

542 1.8, 296, that “la] ny'fact (other than a prior conviction) which is necessary -'

to supp orta sentence exceeding the maximum authomzed by the facts established
by a plea of gullty or a Jufy verdict must be admitted by the defendant or proved
to a jury beyond a reasonable doubt.” Fi oster, supra, at {82 (citing United States
v. Booker (2005), 543 U.S. 220, 224). |
The_.Fost.er court severed R:C.’292§.14(B) and other éehtencin_g provisions,
and rendered them unébnstitution'él. As a result, the trial court is no longel;
7. "_obligated to-_fcl)l'low these méndétdry gu_ideliﬁes_ when sentencing a felony offende.r.
| _"Whér_e sentei‘lci..r':llg is left to the unguided discréti_on.of the judge, there.is no

E ju&icial _impingémént, upon the tradifionaI role of the jﬁry._"'Fo.éter, s:up_ra., at 190.

The ‘court further held that cases pending on diréct review involving these
| "'statqtes sh(juld bé remanded for resentencing.: Id. at §104. Thus, in accordance.

| with F oster, we sustain this agsignment of errbr, vacate appellant's séntence and

- remand for a new sentencing hearing.-

' Ap‘pc_all-aht’s_ argument that application of Foster constitutes an ex post facto

lasw is nof yet-_r'ipe for our review. State v. Jores, Cuyahoga App. No. 87262 &

‘87263, 2006-Ohio-4100, 1410 & 11.

- In resentencing appellant, the trial court may want to keep in mind the

Ohio Slipreme Court's holding in State v. Mathis, 109 Ohio St.3d 54, 2006-Ohio-
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-855, at {38: "Aithough after Foster, thé'trial court is no longer compeﬂed to make
- findings and. give reasons at the sentencing he_aring, sk 'nevertheless,_ in
exércising ij:s discretion the court must carefully consider the statutés that apply
to evéryfelony case. Tho-s'e include RC 2929;11, Wiliiji spécifies the purpose of
Sent‘éﬁcing, ahd-R. C.2 929.12, which i)rovides‘ gﬁidance in coi_ls'idering thé factors
- rel'éxting";to the seriousnéss of the offge_nse and recidiﬁsm of the éffénder. In.
addition, ther sghteQCihg 'éo.urt must Be guided by the st_étutes thatare spe’cifié to
Ij-’;_he caseitself."
. : 'Appe“llanﬁ*s cbnviction:is affifmed, his-sentéﬁce ig'vacated, and this cause
is_re;ﬁanded for resentencing.
It is (_")rdere(.i. ﬁhat-abpéllee- regovér ffom_ appellant ii_:s costs herein taxed.
The.coﬁrf 'finds f_shére fiv.ere reasonéblg'grounds foz.?.ti‘his appeal.
,. Tt is p_rd'ei:éd that a special mandate bé sent to said c-qu_ft to carry thiS_

~‘judgment into execution. -
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A certified copy of this entry shall co:ﬂstltute the mandate pursuant to Ru]e

27 of the Rules of Appellate Procedure

‘KENNETH A, ROCCO JUDGE

- ANN DYKE Ad., and
' MICHAELJ CORRIGAN J., CONCUR

w8622 WOS09 .
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STATE OF OHIO, Plaintiff-Appellee, vs. JAMES O; SHUGARS, Defendant-
Appellant.

APPEAL NO. C-050380

COURT OF APPEALS OF OHIO, FIRST APPELLATE DISTRICT, HAMILTON
COUNTY '

165 Ohio App. 3d 379; 2006 Ohio 718; 846 N.E.2d 592; 2006 Ohie App. LEXIS

February 17, 2006, Date of Judgment Entry on Appeal

NOTICE: THESE ARE NOT OFFICIAL
HEADNOTES OR SYLLABI AND ARE NEITHER
APPROVED IN ADVANCE NOR ENDORSED BY
THE COURT. PLEASE REVIEW THE CASE IN
FULL.

SUBSEQUENT HISTORY: Discretionary appeal not
‘allowed by State v. Shugars, 109 Ohio St. 3d 1508, 2006
Ohio 2998, 849 N.E.2d 1029, 2006 COhio LEXIS 1886
(Ohio, June 21, 2006)

PRIOR HISTORY: Criminal Appeal From: Hamilton
. County Municipal Court. TRIAL NO. 04CRB-48939.

DISPOSITION: Judgment vacated and complaint dis-
missed.’

HEADNOTES: INDICTMENT/COMPLAINT -
PROCEDURE/RULES - CONSTITUTIONAL
LAW/CRIM.

SYLLABUS: [*380] [***593] A conviction for vio-
lating Cincimmati's home-improvement ordinance was
contrary to law when the trial court had no jurisdiction to
hear the case due to the complaint's failure to allege
recklessness as an essential element of the offense; even

though the ordinance does not specifically refer to a cul-

pable mental state, recklessness is an element of the of-
fense under Cincinnati Municipal Code 902-11(b) be-
cause the plain language of the ordinance does not indi-
cate an intention to impose strict liability.

When a complaint fails to state an offense under Chio
law by omitting an essential element, any resulting con-
viction must be vacated, and the complaint itself must be
disrnissed, but the defendant may be tried again without
violating the Dowuble Jeopardy Clause because jeopardy

has never attached due to the lack of jurisdiction result-
ing from the defective complaint

COUNSEL: Julia L. McNeil, City Solicitor, Ernest F.
McAdams, Jr, City Prosecutor, and Keith C, Forman,
Assistant Prosecutor, for Appellee.

Jon R. Sinclair, for Appellant.

JUDGES: MARK P. PAINTER,
HILDEBRANDT, P.k, and DOAN, J., concur.

Judge.

OPINION BY: MARK P. PAINTER

OPINION:
DECISION.

MARK P. PAINTER, Judge.

[**P1] In a case of first impression, we interpret
Cincinnati's home-improvement ordinance as requiring
proof of recklessness. Because neither the complaint nor
the facts statement upon which the conviction was based
included that element, the conviction was improper.

[**P2] Defendant-appellant James O. Shugars ap-
peals his conviction for violating Cincinnati's home-
improvement ordinance, a second-degree misdemeanor.
nl Shugars pleaded no contest and was sentenced to 90

‘days in jail and 2 § 750 fine, with 80 days and § 650 sus-

pended, plus one year of probation. Shugars now claims
that the state failed to assert that he "recklessly” violated
the ordinance, and that, therefore, his conviction cannot
be sustained. He is more right than he alleges.

nl Cincinnati Municipal Code 891-3.
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[¥381] [***594] I A Bad Deal

[*#¥P3} Julia Blanco hired Shugars to build a car-
port and a deck at her house. Blanco paid Shugars over §
0,000, but all Shugars did was excavate and remove
some debris from the area.

[**P4] After Blanco contacted the prosecutor's of-
fice, Shugars was charged with failing to provide Blanco
with a contract containing certain mandatory provisions.
Tor example, Shugars's contract with Blanco did not in-
clude, among other things, a complete description of the
work, the dates for beginning and ending the work, lan-
guage concerning applicable permits, or language limit-
ing the down payment on the contract to ten psrcent.

[**P5] Shugars pleaded no contest and the trial
court found him guilty. In mitigation, Shugars's attorney
stated, "Certainly there is no question that Mr. Shngars
has violated the City Municipal Code 891, all of the sec-
tions that [the prosecutor] has pointed out." Later, his
attorney said, "We certainly are not disputing, as I said,
Judge, the violations of §91."

IL. Essential Element Missing

[**P6] In his single assignment of error, Shugars
now claims that the state failed to prove the culpable
mental state of recklessness.

[#*P7] Cincimmati Municipal Code 891-3 does not
- mention a specific culpable mental state. It merely states
that a contractor "shall" provide a written contract to the
home owner and discusses in detail what the contract
must contain,

[**P8] The Cincinnati Municipal Code mirrors the
Ohio Revised Code concerning the culpable mental state
for an offense when an ordinance is silent on the issue.
"When the section defining an offense does not specify
any degree of culpability, and plainly indicates a purpose
to impose strict criminal liability for the conduct de-
scribed in such section, then culpability is not required
for & person to be guilty of the offense. When the section
neither specifies culpability nor plainly indicates a pur-
pose to impose strict liability, recklessness is sufficient
culpability to commit the offense.” n2

n2 Cincinnati Municipal Code 902-11(b);
RC. 2901.21(B).

[**P9] The state argues that the offense is one of
strict liability. But the Ohio Supreme Court has repeat-
edly held that the drafier of a statute or crdinance must
plainly indicate in the language an intent to impose strict
liability. n3 Public-policy arguments or the fact that the
statute or ordinance [*382] contains mandatory lan-

guage do not factor into the determination whether strict
liability is imposed. nd Tt is not enough that the legisla-
tive body may have intended to enact a sirict-liability
law--it must "plainly indicate that intention in the lan-
guage of the [law]." n3

n3 See State v. Colling, 89 Ohio St.3d 524,
530, 2000 Chio 231, 733 N.E2d 1118; State v.
Moody, 104 Ohio St 3d 244, 2004 Ohio 6395,
819 N.E.2d 268, P12,

nd See Colling, supra, at 530; Moody, supra,
at PP16-17.

nS Collins, supra, at 530.

[**P10] The plain language of Cincinnati Munici-
pal Code 891-3 does not indicate an intention to impose
strict liability. If the city had so intended, it could easily
have made the offense one of strict liability; it did not.
Therefore, the state must both charge and prove reck-
lessness as an element of the offense. Furthermore, if the
state fails to prove recklessness, there is insufficient evi-
dence to convict a person charged with the offense.

[*¥*505] IIL Analogy

[**P11] As an analogy, we look to Ohio's statute
concerning child endangering. n6 The Ohio Supreme
Court has held that becanse the child-endangering statute
does not specify a culpable mental state, the default
mental state of recklessness is an essential element of the
crime. n7 In addition, the court has held that "an indict-
ment charging an offense solely in the language of a
statute is insufficient when a specific intent element has
been judicially interpreted for that offense." n8

no R.C 2919.22,

n7 See State v. McGee. 79 Ohio St.3d 193,
195, 1997 Chio 156, 680 N.E2d 975; State v
O'Brien (1987), 30 Ohio St.3d 122, 30 Ohio B.
436, 508 N.E.2d 144, paragraph one of the sylla-
bus.

n8 See State v. O'Brien, supra, at 124.

[**P12] In this case, the complaint against Shugars
did not state any culpable mental state, Likewise, in its
explanation of the circumstances of the offense, the state
did not assert that Shugars had recklessly failed to pro-
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vide Blanco with the required contractual provisions. In
fact, the state did not assert or discuss Shugars's menta)
state at any time in the trial court.

[**P13] Therefore, because the state failed to al-
fege an essential element of the offense, Shupgars's con-
viction cannot be sustained.

IV, No Waiver

[**P14] The state argues that because Shugars
pleaded no contest, it is now too late for Shugars to
challenge the state's evidence regarding the element
[*383] of a culpable mental state. But Shugars's plea of
no contest only admitted the fruth of the facts alleged by
the state. n9 The state did not allege that Shugars had
acted recklessly. A conviction in which an essential ele-
ment was not proved cannot stand,

n9 See Crim.R. 11(B)(2); State ex rel. Stern
v. Mascio, 75 Ohio 5t.3d 422, 423, 1996 Ohio 93,
662 N.E 2d 370.

[**P15] Furthermore, the complaint did not even
allege the culpable mental state of recklessness, and a
valid complaint is a jurisdictional prerequisite to a con-
viction. n10 A defendant cannot waive the right to chal-
lenge a charging document that fails to state an essential
element, even if the defendant pleads guilty to the
charged offense. nl1 Therefore, the issue has not been
mooted because Shugars pleaded no contest.

n10 See Crim.R. 12(C)(2); State v. Byrd, 7th
Dist. No. 04 BE 40, 2005 Ohio 2720, ot P16,
State v. Daniels, 3rd Dist. No. 12-03-12, 2004
Ohio 2063, at P3.

nll Id.

[¥*P16] While we are aware that the Ohio Supreme
Court, in a death-penalty case, allowed a rape conviction
to stand when an element was never charged in the in-
dictment on the grounds of waiver (1), at least in that
case the element was proved at trial. n12 But here, the
element was neither alleged or proved. Even were it pos-
sible to waive an element of an offense--a strange propo-
sition of law at best--something not mentioned cannot be
waived.

nl2 See Stare v. Carter, 89 Ohib St 3d 593,
598, 2000 Ohio 172, 734 N.E.2d 345.

V. Conviction Vacated

[*#P17] By omitting an essential element, the
complaint against Shugars failed to state an offense un-
der Ohio law. This defect has affected Shugars's sub-
stantial rights, and we must vacate Shugars's conviction
[***506] and dismiss the complaint against him. But
because the charging instrument did not charge an oft
fense, the trial court had no jurisdiction to try Shugars,
nl13 so Shugars has not been placed in jeopardy. There-
fore, another prosecution is not barred., n14

nl3 See State v. Cimpritz (1953), 158 Ohio
St. 490, 110 N.E2d 416, paragraph six of the
syllabus,

nl4 See State v. Keplinger, 12th Dist. No.
CA2002-07-013, 2003 Ohio 3447.

[*384] [**P18] Accordingly, we sustain Shugars'
assignment of error, vacate his conviction, and dismiss
the complaint against him.

Judgment vacated and complaint dismissed.

HILDEBRANDT, P.I., and DOAN, J., concur.
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APPELLANT
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COURT OF APPEALS OF OHIO, THIRD APPELLATE DISTRICT, PUTNAM
COUNTY

2004 Ohio 2063; 2004 Ohio App. LEXIS 1785

April 26, 2004, Date of Judgment Entiry

SUBSEQUENT HISTORY: Appeal after remand at
State v. Daniels, 2005 Ohio 1920, 2005 Ohio App. LEXIS
1832 (Ohio Ct. App., Putnam County, Apr. 23, 2005)

PRIOR HISTORY: [**1]
Common Pleas Court.

Criminal Appeal from

DISPOSITION: Judgment reversed.

COUNSEL: MARIA SANTO, Attorney at Law, Lima,
OH, For Appellant.

KURT W. SAHLOFF, Prosecuting Attornsy, Ottawa,
OH, For Appellee.

JUDGES: BRYANT, J. SHAW, P.J., and CUPP, 1,
concur,

OPINION BY: BRYANT

OPINION:
BRYANT, J.

[*P1] Defendant-appellant Ricky Daniels ("Da-
niels") brings this appeal from the judgment of the Court
of Common Pleas of Pumam County finding him guilty
of child endangerment and involuntary manslaughter,

[¥*P2] On April 11, 2003, Daniels was indicted on
one count of endangering children, one count of feloni-
ous assault, and one count of murder, Daniels was ar-
raigned on April 14, 2003, and entered a plea of not
guilty and not guilty by reason of inganity. Daniels was
examined and found competent to stand trial. It was also
determined that Daniels did not meet the criteria to be
found not guilty by reason of insanity. On June 19, 2003,
Daniels entered a guilty plea to a bill of information to
one count of endangering children and one count of in-

voluntary manslaughter. The State dismissed the charges
in the indictment pursvant to the plea agreement. On July
23, 2003, the trial court sentenced Daniels to [**2] eight
years in prison on the endangering children charge and
ten years in prison on the involuntary manslavghter
charge, to be served consecutively. It is from this judg-
ment that Daniels appeals and raises the following as-
signments of error.

The hill of information was insufficient under
Crim.R, 7(B) for it failed to state an essential element
of endangering children.

The trial eourt committed an error of law by im-
posing maximum consecutive sentences.

[*P3] In the first assignment of error, Daniels
claims that the bill of information must allege the mental
state of recklessness. Crim.R. 7(B) requires that a bill of
information contain sufficient statements to provide the
defendant with notice of all of the elements of the of-
fense for which the defendant is charged. The element of
recklessness is an essential element of the offense of
child endangerment and the charging instrument must
include it. State v. McGee (1998), 128 Ohio App. 3d 541,
715 NE2d 1175. The State claims that Daniel's failure
to object prior to a guilty finding waives the issue on
appeal. However, by pleading guilty to an offense, a de-
fendant does not waive the right to challenge a [**3]
charging document that fails to state.an essential ele-
ment. State v. Keplinger, 12th Dist. No. C42002-07-013,
2003 Chio 3447.

Generally, an indictment or, in this case, an in-
formation must allege all elements of the erime in-
tended to be charged. * * * If an essential and mate-
rial element identifying the offense is omitted from
the information, it is insufficient to charge an offense.
* % % The omission of a material element of the crime
from an indictment renders the indictment invalid.
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Id at P7.

In this case, the bill of information used the statutory
language. The statutory language does not include the
mens rea of recklessness.

[An] indictment charging endangering children
solely in the language of that statuie necessarily omits
an essential element of the offense, i.e., recklessness.
As such, the indictment does not give the aceused no-
tice of all the elements of the offense with which he is
charged. Therefore, the indictment in its eriginal
form was insufficient under Crim.R. 7(B).

McGee, supra ot 544 (citing State v. O'Brien [1987], 30
Ohio St.3d 122, 30 Ohio B, 436, 508 N.E.2d [44). Since
recklessness is an [**4] essential element of the offense
of child endangerment, it must be included in the bill of

information for it to be a satisfactory charging document.
The failure to include this element is substantial and

“amounts to piain error. Thus, the first assignment of error

is sustained,

[*P4] The second assignment of error alleges that
the trial court erred by imposing maximum, consecutive
sentences. Since we sustained the first assignment of
error and reversed the conviction, an assignment of error
concerning the sentence imposed is moot.

[*P5] The judgment of the Court of Common Pleas
of Putnam County is reversed.

Judgment reversed.
SHAW, P.J., and CUPP, J., concur.



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29

