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JUDGMENT ENTRY

KEVIN JOHNSON,

Defendant-Appellant.

The assignments of error propedy before this Court having been ruled upon, it is
the order of this court that the judgment or final order appealed from be, and the same
hereby is,affirmed.

It• is further ordered that a mandate be seht to the Butler County Court of
Common Pleas for executlon upon this judgment f3nd that a certified copy of this
Judgment Entry shall constitute the mandate pursuaht to App.R. 27.

Costs to be taxed in compllance with App.R. 44.

Stephen Powell, Presiding'Judge
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

.STATE OF OHIO,
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- vs -

KEVIN JOHNSON,

CASE NO. CA2005-10-422

OPINION
10/2/2006

Defe nda nt-Appella nt.

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CR04-07-1166

Center, 315 High Street, 11 h Fl., Hamilton, Ohio 45011, forplaintiff-appellee

Christopher P. Frederick, 304 North Second Street, Hamilton, Ohio 45011, for defentlant-
appellant

Robin N. Piper, Butler Coun{y Prosecuting Attorney, Daniel G. Eichel, Govemment Services

POWELL, P.J.

{11} Defendant-appellant, Kevin Johnson, appeals his convictions in the Butler

County Court of Common Pleas on four counts of rape in violation of R.C. 2907.02(A)(1)(b).

We affirm the trial court's decision..

{12). Between April and June 2004, appellant, then 19 years old, intermittently lived

with Tommy Brown and Ella Parker, and their family, including nine-year-old J.B. Appellant

had been close to Parker for years, and she treated him'9ike one of her own" children. J.B.
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shared a bedroom with an older sister, and appellant would sleep on the floor in the room with

them. On four occasions du(ng this period, appellant inserted his fingers into J.B.'s vagina,

r

and on one of those four occasions, also inserted his penis inside of her vagina.

{13} On the evening of June 26, 2004, around 11:30 p.m., Parker went to check on

the children who had gone to bed sometime earlier. She found that J.B. was not in her room.

She looked around the house for her and found the bathroom door ciosed. She knocked on

the door, and when appellant answered, she asked if he had seen J.B. He responded that he

had not. Having a suspicion that something was wrong, Parker positioned herself outside the

bathroom door; moments later she saw J.B.. exit the bathroom, followed by appellant.

Appearing stunned and scared, J.B. exclaimed to her mother, "[h]e wouldn't let me out."

Appellant said nothing at that point and Parker left the house to find Brown. When she

returned, Brown was already at the home with the police. Appellant had left.

{14} J.B. and hermother.wereinterviewed at the Hamilton Police Department and

then proceeded to Children's Hospital in Cincinnati, where J.B. was examined. After speaking

with appellant's father, police found him at a friend's home. He agreed to accompany the

police to the Hamilton Police Department. Appellant was taken to an interview room where

Sgt. Wade McQueen advised appellant of his Miranda rights. Appellant executed a written

waiver of those rights and agreed to speak with Sgt. McQueen. Although appellant initially

denied having any sexual. contact with J.B., he eventually told Sgt. McQueen that he had

taken J.B. to into the bathroom that evening and was "fingering her," i.e., putting his fingers

inside of J.B.'s vagina. Sgt. McQueen then asked appellant if he had put his penis inside of

the girl, and he replied "No, it wouldn't fit. It is too big."

{¶5} When asked how many times this "fingering" had happened, appellant said

"severaP' times, eventually indicating he had digitally penetrated J.B. on four separate

occasions, over a period of several weeks, with several days elapsing between each incident.
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Appellant stated it would happen when he would see J.B. in bed, and he "got a sexual urge."

He would start talking to her and "fingering" her; then he would lay back down on the floor and

masturbate. Appellant signed.a written statement relating these events. The statement reads

in pertinent part as follows:

{1[6} "My name is Kevin Johnson. I'm at the Hamilton Police Department speaking

with Detective McQueen in reference to the events that happened earlier tonight. I was at 25

Hurm Street, Number 4. I had been staying there for about two months. My two sisters lived

there with their dad. Ab.out a month ago, I was lying on the floor of my sister [J.B.]'s room

trying to sleep.. I looked up and saw [J.B.] awake. She was lying on top of the covers. I don't

know why, but I went up to her bed and started touching her legs. I then took her panties off

and starting fingering her. When I say fingering her, I mean I am stibking my fingers in her

vagina: I think I fingered herabout two minutes or so. I don't remember saying anything to

her or saying - I'm sorry. I don't remember saying anything to her or her saying anything to

me. She put her panties back on, and I laid back down to the floor and masturbated. A

few nights later, I did the same thing again with pulling her panties off of her and fingering her.

About two weeks ago, I think the same thing happened again with me fingering her. I had

went and laid down in [J.B.]'s bedroom and got a sexual urge. I went in [J.B.]'s bed and

pulled her panties down and started fingering her again. I then told herto go to the bathroom

because I was afraid that my sister was going to wake up.. She got up and walked into the

bathroom, and I#ollowed her. We got into the bathroom. And she had her pants and panties

off, and I fingered her again. And her mom knocked on the bathroom door and asked if [J.B.]

was in there. I told her no. I then told [J.B.] not to go out of the bathroom. We waited for a

little while, and then I went out first and [J.B.] was behind me. [J.B.] went to the living room,

and I went to the bedroom and grabbed myjacket. I knew that Tommy was going to kick me

out. I then went into the living room and waited on Tommy. Tommy came in and talked to

-3-
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[J.B.] and me and then told me to get out. I left and walked around for a while, and then I

went to Tyrone Parker's house."

{1[7} Appellant was charged with four counts of rape, and the matter proceeded to a

jurytrial. The state presented the foregoing evidence. Appellant testified, denying that he

had raped J.B., and denying that he had ever engaged in any sexual conduct with her.

Appellant testified that on the night in question he was alone in the bathroom when Parker

asked if J.B. was in there, and he replied, "no." He testified that Parker then ran out of the

house, and he was subsequently falsely accused of rape. Appellant testified that he provided

police with the confessions only because they called him a liar, and told him he could go

home if he signed a written confession.

{18} The jury found appellant guilty of four counts of rape, with a finding that the

victim was under ten years old. Appellant was sentenced, and now appeals raising ten

assignments of error.

{¶9} Assignment of Error No. 1:

{110} "THE TRIAL COURT ERRED IN OVERRULING APPELLANT'S MOTION TO

.SUPPRESS."

{111} In his first assignment of error, appellant contends that the trial court erred in

overruling his motion to suppress his oral and written statements to police. Appellant

contends that police coerced him into making the statements.

{112} When considering a motion to suppress evidence, the trial courGserves as the

trier of fact and is the primary judge of the weight of the evidence and the credibility of

witnesses. See State v. Mills (1992), 62 Ohio St.3d 357, 366; State v. Fanning (1982), 1 Ohio

St.3d 19, 20. When reviewing a trial court's decision on a motion to suppress, an appellate

court relies upon the trial court's. ability to assess the credibility of witnesses, and accepts the

trial court's findings if they are supported by competent,.credible evidence. See State v.

-4-
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McNamara (1997), 124 Ohio App.3d 706, 710; State v. Anderson (1995), 100 Ohio App.3d

688, 691, However, an appellate court reviews de novo whether the trial court's conclusions

of law, based on its findings of fact, are correct. Id.

{113} Aconfession elicited by "coercive police activity" is involuntary and violates both

the United States and Ohio Constitutions. State v. Loza, 71 Ohio St.3d 61, 66, 1994-Ohio-

409, quoting Colorado v. Conneliy (1986), 479 U.S. 157, 167, 107 S.Ct. 515. In determining

whether.a confession was involuntarily induced, the court must consider the totality of the

circumstances, including.the age, mentality and prior•criminal experience of the accused; the

length, intensity and frequency of the interrogation; the existence of physical deprivation or

mistreatment; and the existence of threat or inducement. Loza at 66. Any statement given

"freely and voluntarily without any compelling influenbes is, of course, admissible in evidence."

State v. Tucker, 81 Ohio St.3d 4}31, 436, 1998-Ohio-438.

{114} Appellant contends that his confession was coerced because the detective

repeatedly accused appellant of lying when he denied the allegations against him. Review of

the record reveals that the interviewing detective did nothing more than urge appellant to tell

the truth about the incidents. Such "[a]dmonitions to tell the truth are considered to be neither

threats nor promises and are permissible" when interrogating a suspect. Loza at 66, citing

State v. Cooey (1989), 46 Ohio St.3d 20, 28; State v. Wiles (1991), 59 Ohio St.3d 71, 81.

Appellant further contends that his written confession is inadmissible because it was recorded

by the detective, not by him. However, review of the record demonstrates that appellant

acknowledged that the detective's written recitation of his confession was acburate, and the

confession bears his signature attesting to its accuracy.

{115} We find appellant's contention that his confession was coerced to be without

merit. Consequently, the trial court did not err in overruling his motion to suppress the

statements. The assignment of error is overruled.

-5-
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{¶16} Assignment of Error No. 2:

{117} 'THE TRIAL COURT ABUSED ITS DISCRETION IN FINDING J.B.

COMPETENT AND PERMITTING HER TO TESTIFY."

{118} Appeilant's second assignment of error asserts that the triai court erred when it

determined that J.B., 11 years old at the time of trial, was competent to testify.

{119} The trial court is in the best position to determine the competency of witnesses

and is afforded considerable discretion in such matters: State v. Uhler (1992), 80 Ohio

App.3d 113, 118, citing State v. Bradtey (1989), 42 Ohio St.3d 136, paragraph one of the

syllabus. See, also, State v. Wilson (1952),156 Ohio St. 525: Absent an abuse of discretion,

the competency determinations of the trial court will not be disturbed on appeal. State v.

Frazier (1991), 61 Ohio St.3d 247, 251.

{¶20} Evid.R. 601(A) states in pertinent partthat"[e]very person is competent to be a

witness except *** chiidren under ten years of age; who appear incapabie of receiving just

impressions of the facts and transactionsrespecting which they are examined, or of relating

them truiy." A child witness "who is ten years of age or older atthe time of trial, but who was

under the age of ten at the time an incident in question occurred, is presumed competent to

testify about the event." State v. Clark, 71 Ohio St.3d 466, 1994-Ohic-43, paragraph one of

the syiiabus: See, also, Uhlerat 118. In Clark, the court reasoned that Evid.R: 601(A) "favors

competency," and as a result, "absent some articulable concern otherwise, an individual who

is at least ten years of age is per se competent to testify." ld: at 469. See, also, State v.

Cooper (2000), 139 Ohio App.3d 149, 164-165. Therefore, once a child attains the age of

ten, the presumption of competency created by Evid.R. 601(A) applies to that child witness.

{121} In the present matter, the evidence established that J.B. was nine years old

when the rapes occurred, and 11 years old at the time.of trial. Because she was older than

-6-
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ten at the time of trial, she was presumed to be a_ competent witness. See Clark; Uhler.

Appellant has not articulated a particular concern regarding her competency, and review of

the record reveals no abuse of discretion in permitting her testimony. Whether her testimony

concerning events which. occurred before she reached the age of ten is accurate is a

credibility issue to be resolved by the trier of fact, not a question of competency. See Uhlerat

118. The second assignment of error is overruled.

{1[22} Assignment of Error No. 3:

{123} "THE JURY VERDICT WAS AGAINST THE. SUFFICIENCY AND THE

MANIFEST WEIGHT OF THE EVIDENCE."

{124}. In his third assignment of error, appellant argues both that the state failed to

> present sufficient evidence to support the convictions, and thattlie convictions are against the

manifest weight of the evidence presented at trial. {

{125} Sufficiency of the evidence and weight of the evidence are legally distinct

issues. See State v. Thompkins, 78 Ohio St.3d 380; 386, 1997-Ohio-52. In essence,

"sufficiency is a test of adequacy." Id. Whether the evidence is legally sufficient to sustain a

verdict is a question of law. Id., citing State v. Robinson (1955), 162 Ohio St. 486. Weight of

the evidence concerns "the inclination of the greater amount ofcredible evidence, offered in a

trial, to support one side of the issue ratherthan the other." Id. at 387 (emphasis sic). We will

address each issue in turn.

{126} When reviewing the sufficiency of the evidence to support a criminal conviction,

an appellate court's function is to examine the evidence admitted at trial to determine whether

the evidence, viewed in a light most favorable to the prosecution, would convince the average

mind of the defendant's guilt beyond a reasonable doubt. State v. Tenace, 109 Ohio St.3d

255; 2006-Ohio-2417, ¶37, citing State v. Jenks (1991), 61 Ohio St.3d 259, paragraph two of .

the syllabus.

-7-
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{1127} Appellant was charged with four counts of rape, in violation of R.C. 2907.02.

This section provides, in pertinent part that, "[n]o person shall engage in sexual conduct with

another who is not the spouse of the offender" when "[t]he other person is less than thirteen

years of age, whether or not the offender knows the age of the other person[.]"

{128} The term "sexual conduct" is defined inR.C. 2907.01 (A), in part, as "vaginal

intercourse between a male and female *** and, without privilege to do so, the insertion,

however slight, of any part of the body or any instrument, apparatus, or other object into the

vaginal or anal cavity of another."

1129} J.B. testified that appellant inserted his fingers into her vagina on at least four

occasions, and on one occasion, also attempted to insert his penis inside of her vagina. In

this case, the victim's testimony alone, if believed, was sufficient to prove each element of the

offense of rape. Accord State v. Roberts, Hamilton App. No..C-040547; 2005-Ohio-6391,

¶64; State v. Lewis (1990), 70 Ohio App.3d 624, 638. We consequently find that the

convictions are supported by sufficient evidence.

{130} We next turn to appellant's contention that the convictions are not supported by

the manifest weight of the evidence. A court considering a manifest-weight claim "review[s]

the entire record, weighs the evidence and all reasonable inferences, [and] considers the

credibility of witnesses." State v. Hancock, 108 Ohio St.3d 57, 2006-Ohio-160, ¶39, quoting

State v. Martin (1983), 20 Ohio App.3d 172,175. The relevant inquiry is "whether in resolving

conflicts in the evidence, the jury clearly lost its way and created such a manifest miscarriage

of justice that the conviction must be reversed." Id. The discretionary power to grant a new

trial should be exercised "only in the exceptional case in which the evidence weighs heavily

against the conviction." Thompkins, 78 Ohio St.3d at 387, quoting Martin at 175. An

appellate court will not reverse a judgment as against the manifest weightofthe evidence in a

jurytrial unless it unanimously disagrees with the jury's resolution of any conflicting testimony.

-8-
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Thompkins at 389, citing Section 3(B) (3), Article IV of the Ohio Constitution.

{131} In addition to J.B.'s testimony, appellant's written confession was entered into

evidence, and Detective McQueen testified that appellant admitted putting his fingers inside

J.B.'s vagina on at least four occasions. J.B.'s mother testified about the evening that she

discovered, appellant in the bathroom with J.B. She testified that appellant lied to her about

J.B.'s presence in the bathroom, and that when J.B.emerged from the bathroom she told her

appellant "wouldn't let me out." To the contrary, appellant testified,that the events never

occurred, and that he admitted to police that he committed the offenses merely to end the

interview.

{132} Appellant argues that the trier of fact lost its way in convicting him because his

testimony was the more credible. However, an appellate court reviewing the evidence on a

manifest weight claim must be mindful that the weight to be given the evidence and the

credibility of the witnesses are primarilyforthe trier of fact. State v. DeHass (1967), 10 Ohio

St.2d 230, paragraph one of the syllabus. The jury in the present case chose to accept and

allocate significant weight to the evidence supporting^,appellant's guilt. Considering the

credibility and strength of the evidence in favor of appellant's convictions; this situation falls

short of "the exceptional case in which the evidence weighs heavily against the conviction."

Thompkins, 78 Ohio St.3d at 387. A conviction is not against the manifest weight of the

evidence merely because the trier of fact believes the state's evidence over the defendant's.

See State v. Guzzo (Sept. 20, 2004), Butler App. No. CA2003-09-232, 2004-Ohio-4979, ¶13.

Appellant's third assignment of error is overruled.

{133} Assignment of Error No. 4:

{134} "THE TRIAL COURT ERRED IN OVERRULING APPELLANT'S MOTION FOR

.A MISTRIAL WHEN MEMBERS OF THE JURY SAW APPELLANT IN HANDCUFFS."

{135} In his fourth assignment of error, appellant argues that the trial court erred by

-9-
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not granting a mistrial after two members of the jury saw appellant in handcuffs.

{136} The decision to grant a mistrial under Crim.R. 33 rests within the sound

discretion of the trial court. State v. Bfankenship (1995), 102 Ohio App.3d 534, 569, citing

State v. Sage (1987), 31 Ohio St.3d 173,182. An appellate court will notdisturb this exercise

of discretion "absent a showing that the accused has suffered material prejudice." Id. The

granting of a mistrial is only necessary where a fair trial is noionger possible. Id., citing State

v. Franklin (1991), 62 Ohio St.3d 118,127. A mistrial should not be granted "merely because

some minor error or irregularity has arisen." Id., citing State v. Reynolds (1988), 49 Ohio

App.3d 27, 33,

{137} Review of the record reveals that, during a lunch recess, two jurors observed

appellant in handcuffs and shackled. The incident occurred when appellant was being
}

escorted between floors of the courthouse in an elevator also used by the public. The trial

court conducted a voirdire of the jurors to determine whatefPect the incident might have on

them. Both jurors indicated that seeing appellant in handcuffs would not prevent them from

remaining fair and impartial, and the trial court denied appellant's request foe a mistrial.

{138} Although a defendant should not be tried while shackled, absent unusual

circumstances, a defendant's right to a fair trial "is not prejudiced by the use of handcuffs, or

shackles where the jurors' view of the defendant in custody is brief, inadvertent, and outside

of the courtroom." Blankenship at 553, citing State v. Kidder (1987), 32 Ohio St.3d 279, 285-

286. "The ultimate question is the degree of prejudice, if any, which such brief exposure

caused." State v. Chitwood (1992), 83 Ohio App:3d 443, 448. The danger of prejudice to a

defendant is slight where a juror's view of the defendant in custody is brief, inadvertent and

outside of the courtroom. Kidder at 285-286.

{139} In the present case, two members of the jury inadvertently saw appellant in

restraints; outside of the courtroom. Upon inquiry, both jurors indicated that having seen

-10-
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appellant in handcuffs would have no impact on their deliberations., There is no evidence that

these circumstances unduly prejudiced appellant's right to a fair trial or in any way contributed

to the guilty verdict in this case. As a result, we find thatthe trial court did not abuse its

discretion when it overruled appellant's motion for a mistrial. Appellant's fourth assignment of

error is overruled.

{140} Assignment of Error No. 5:

141} 'THE TRIAL COURT ERRED IN OVERRULING APPELLANT'S MOTION FOR

ACQUITTAL PURSUANT TO CRIM.R. 29."

{142} When reviewing the trial court's denial of a motion for acquittal under Crim.R.

29, an appellate court applies the same test as it wouid in reviewing a. challenge based upon

the sufficiency of the evidence. Tenace, 109Ohio St.3d 255, 2006-Ohio-2417, ¶27; see;

also, State v. Jackson, ButlerApp. Nos. CA2005-02-033 & CA2005-03-051, 2006-Ohio-1147,

¶21. Consequently, our analysi.s and.,rejection of appellant's third assignment of error

challenging the sufficiency of the evidence to support the convictions is also dispositive of this

assignment of error. Appellant's fifth assignment of error is overruled.

{143} Assignment of Error No. 6:

{144} "THE ADMISSION OF J.B.'S MEDICAL RECORDS VIOLATED THE

CONFRONTATION CLAUSE AND/OR CONSTITUTED IMPERMISSIBLE HEARSAY."

{145} Appellant's sixth assignment of error asserts that the admission of medical

.records containing statements made by J.B. to medical examiners was error in light of the

United States Supreme Court's decision in Crawford v. Washington (2004), 541 U.S. 36, 124

S.Ct. 1354. Alternatively, appellant argues that the records themselves, not just J.B.'s

statements contained therein, are inadmissible hearsay. We find that both assertions are

without merit:

{146} In Crawford, the United States Supreme Court held that out-of-court statements
: -11-
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that are testimonial in nature are barred under the Confrontation Clause, unless the witness is

unavailable and the defendant had a prior opportunity to cross-examine the, witness,

regardless of whether the statements are deemed reliable by the trial court. Id. at 68.

Therefore, the threshold issue we must determine is whether or not J.B.'s statements are

testimonial. State v. Crager, Marion App. No. 9-04-54, 2005-Ohio-6868; at ¶28.

{147} While the Supreme Court in Crawford did not provide an exact definition of the

term, it noted that at a minimum, "testimonial" statements include prior testimony at a

preliminary hearing, before a grand jury or at a former trial, and statements made during

police interrogations. Crawford at 68. It noted that the term would also encompass

statements made under circumstances which would lead an objective witness reasonably to

believe that#he statement would be availabie for use at a later trial. Id:

{148} Following Crawford, the Supreme Court further explored the dichotomy between

testimonial and nontestimonial statements in Davis v: Washington(2006), _ U.S. _,126

S.Ct. 2266, 2273. In Davis, the Court held that statements to a 911 operator reporting an

emergency were nontestimonial, but that a police interrogation, taking place in the home of

the witness, was testimonial. As nontestimonial, the 911 call was properly admitted despite

1 the witness not attending trial and the defendant not having an opportunity for cross-

examination. Id. at 2277. The police interrogations were found to be improperly admitted at

trial because testimonial evidence may only be admitted when the witness is unavailable for

trial and the defendant had an opportunity for cross-examination. Id. at 2278. The Court

applied the following test to reach its conclusion:

{149} "Statements. are non-testimonial when made in the course of police

interrogation under circumstances objectively indicating that the primary purpose of

interrogation is to enable police assistance to meet an ongoing emergency. They are

testimonial when the circumstances objectively indicate that there is no such ongoing
-12-
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emergency, and that the primary purpose of theinterrogation is to establish or prove past

events potentially relevant to later criminal prosecution." Id. at 2273-74. With this standard in

mind, we turn to appellant's hearsay argument in the present case.

.{150} I n general, statements made by child abuse victims to medical providers are not

testimonial in nature. See, e.g., State v. Sheppard, 164 Ohio App.3d 372, 2005-Ohio-6065,

,¶30; Edingerat ¶82; In re D.L., Cuyahoga App. No. 84643, 2005-Ohio-2320, ¶20. Applying

the reasoning of Crawford and Davis, we reach the same conclusion in the present case. J.B.

made the statements while seeking treatmentat a hospital, not in the course of police

guestioning. The statements were provided sothat the hospital's medical staff could treat

her, not to investigate acts of alleged sexualabuse, nor to determine the identity of the

perpetrator of the abuse. See Crawford at 68. Additionally, there is nothing in the record to

indicate that J.B. at the time only nine{years old would have realized that her statements, ,

would be available for use at a later trial: See Edingerat ¶90 (finding it?'highly doubtful" that a

six-year-old had any idea that her statements would be preserved for use at a later trial).

.{¶51} Because J.B.'s .statements contained in the medical records were not

testimonial, their introduction did not violate appellant's constitutional right to confront

witnesses. Accord Sheppard; Edinger, State v. Martin, Franklin App. No. 05AP818, 2006-

Ohio-2749, ¶22. Even assuming arguendo that her statements were testimonial, we note that

J.B. was called to testify, providing appellant with the opportunity to cross-examine her

:regarding her statements which formed the basis for the medical records, thus comporting

with the standards for admitting her hearsay statements set forth in both Crawford and Davis.

See Crawford at 59; Davis at 2278; accord Siler, State v. Jeffries, Stark App. No. 2005-CA-

0128, 2006-Ohio-828, ¶14-19. "When the.declarant appears for cross-examination at trial,

the Confrontation Clause places no constraints at all on the use.of [her] prior testimonial

statements." Crawford at 59.

-13-
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152} Appellant also contends that the medical records are inadmissible hearsay.

However, Evid:R. 803(4) excepts from the hearsay rule "[s]tatements made for purposes of

medical diagnosis ortreatmentand describing medical history, or past or present symptoms,

pain, or sensations, or the inception or general character of the cause or external source

thereof insofar as reasonably pertinent to diagnosis or treatment."

{1[53} A trial court has broad discretion to determine whether a declaration should be

admissible under a hearsay exception. State v. Dever (1992), 64 Ohio St.3d 401, 410. The

records at issue contain statements made by J.B., a patient seeking diagnosis and treatment

by medical professionals: We do not find that the trial cour(: abused its discretion by admitting

the evidence under this hearsay exception. See Sheppard at ¶29-30:

{154} Finally, we note that appellant stipulated generally to the admissibility of the

medical records at trial, while making severalhearsay objections to certain statements not

made by J.B. The trial courtredacted the portions towhich appellant objected. Stipulations

or agreements by a defendant in the course of a criminal trial are binding and enforceable.
f

State v. Brewer, Clermont App. No: CA2002-03-025, 2003-Ohio-1064, 113, citing State v.

Fo/k(1991), 74 Ohio App.3d 468, 471. Appellant is consequently bound by his stipulation as

to the admissibility of the records. See id.

{155} Appellant's sixth assignment of error is overruled.

{156} Assignment of Error No. 7:

{^57} "THE CUMULATIVE EFFECT OF ASSIGNMENTS OF ERRORS ONE

THROUGH SIX DENIED APPELLANT A FAIR TRIAL."

{1[58} Appellants seventh assignment of error contends that the cumulative effect of

the errors argued in his first six assignments of error, considered together, merit reversal of

his convictions.
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N59} Although a particular error might not constitute prejudicial error in and of itself, a

conviction may be reversed if the cumulative effect of the errors deprives a defendant of a fair

trial, despite the fact that each error individually does not constitute cause for reversal. State

v. Garner, 74 Ohio St.3d 49, 64, 1995-Ohio-168; State v. DeMarco (1987), 31 Ohio St.3d 191,

paragraph two of the syllabus. However, the doctrine of cumulative error is not applicable

where a defendantfails to establish multiple instances of harmless error during the course of

the trial. Gamer at 64.

{160} This court has found no instances of en•or as set forth in appellant's previous

assignments of error; nor has appellant alleged or established any instances of harmless

error. Consequently, the doctrine of cumulative error is not applicable in the present case.

Appellant's seventh assignment of error is overruled.

{161} Assignment"of Error No: 8:

{762} 'THE TRIAL. COURT ERRED IN SENTENCING APPELLANT TO SERVE

CONSECUTIVE PRISON TERMS:'

{¶63} In his eighth assignment of error, appellantasserts.that the trial court erred by

imposing consecutive prison terms.

{¶64} Appellant first contends that his sentence was imposed in violation of the Ohio

Supreme Court's decision in State v. Foster,109 Ohio St.3d 1, 2006-Ohio-856. In Foster, the

court held that R.C. 2929.14(E)(4), which govemed the imposition of consecutive sentences,

was unconstitutional inasmuch as it required judicial fact-finding before the imposition of

consecutive prison sentences. Id. at paragraph four of the syllabus.

{165} Appellant is mistaken in asserting that the . trial court relied on this

unconstitutional section when sentencing him to consecutive prison terms. The trial court in

fact specifically found that "none of the factors set forth in ORC 2929.14(E)(4) would justify

consecutive sentences in this case." Appellant's contention that he was sentenced under an

-15- .
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unconstitutional statute is consequently without merit.

{166} Nevertheless, the trial court sentenced appellant to consecutive prison terms

upon concluding that consecutive sentences were mandated by R.C. 2929.13(F)(2). The trial

court stated at thesentencing hearing that it "does not have the discretion to run these

sentences concurrent'". In its sentencing entry, the court stated: "Since the conviction on

each count requires a mandatory sentence, pursuant to ORC 2929.13(F)(2), the Court is

required by law to run each sentence consecutively. The Court specifically finds that none of

the factors sefforth in ORC 2929.14(E)(4) would justify consecutive sentences in this case."

Appellant maintains on appeal that the trial court's interpretation of R.C. 2929.13(F)(2) was

erroneous.

{167} The paramount consideration in determining the meaning of a statute is
}

legislative intent. State v. Jackson, 102 Ohio St.3d 380, 2004-Ohio-3206, ¶34. In

deterrriining legislative intent, we review the statutory language, according the words used

their usual, normal, or customary meaning. State ex rel. Wolfe v. Delaware Cty. Bd. of
f

Elections, 88 Ohio St.3d 182, 184, 2000-Ohio-294. "With respect to legislative intent,'[i]f the

statute's language reasonably permits an interpretation consistent with that intent, we should

adopt it."' State ex rel. Petro v. Gold, 166 Ohio App.3d 371, 2006-Ohio-943, ¶60, quoting F.

Hoffmann-La Roche Ltd. v. Empagran S.A. (2004), 542 U.S. 155, 174, 124 S.Ct. 2359.

{¶68} After reviewing R.C. 2929.13(F)(2) and considering the legislative intent

evidenced in the statute's language, we disagree withappellant's argument thatthe trial court

erred in interpreting the statute. R.C. 2929.13(F) requires mandatory prison terms for 14

serious offenses, one of which is "any rape." Specifically, the statute states that the court

"shall impose a prison term or terms" for the listed offenses. We find that the imposition of

multiple, mandatory prison terms under R.C. 2929.13(F) implicitly requires the imposition of

consecutive prison terms. Anything less would diminish the intended effect of the mandatory

-16-



sentences, and would render such sentences not truly mandatory. We do not interpret the

language of R.C. 2929.13(F) to allow for the possibility of a "volume discount," where a

defendant essentially serves one term for the commission of multiple; serious crimes for

which mandatory prison terms are required.

{169} In addition to the "shall impose a prison term or terms" language, R.C.

2929.13(F) states that; except as specifically provided in R.C. 2929.20 or R.C. 2967.191, or

when parole is,authorized under R.C. 2967.13, the.court "shall not reduce" a defendant's

prison terms pursuant to R.C. 2929.20, R.C. 2967.193, or. any other provision of R.C. Chapter

2967 or Chapter 5120. We find this language to be a further indication of the legislature's

intent to mandate consecutive sentences for multiple prison terms imposed under R.C.

2929.13(F). It is apparent that the statute does not favor reductions in mandatory sentences

imposed, which is what an order ot concurrent sentences essentially, is.

{170} The Ohio Supreme Court has stated that sentencingcourts have full discretion

to.impose a prison sentence within the statutory,range and to impose multiple sentences

either consecutively or concurrently. See Foster, 2006-Ohio-856, at ¶100; State v. Saxon,

109 Ohio St.3d 176, 2006-Ohio-1245, ¶9. However, the court was setting forth a general rule,

and was not addressing cases in which aparticularstatute requires consecutive sentences, or

cases in which multiple, mandatory sentences are imposed. A review of Ohio sentencing law

reveals instances in which a sentencing court does not have discretion to impose consecutive

or concurrent sentences. See, e.g., R.C. 2929.41 (B) (sentences for. certain misdemeanors,

such as escape and pandering sexually oriented rnatter involving a minor, must be served

consecutively); R.C. 2971.03 ( sentences for certain violent sex offenses must be served

consecutively). We find that the imposition of multiple, mandatory sentences under R.C.

2929.13(F) is another such instance.

{171} We are aware of the general rule set forth in R.C. 2929.41 (A) that sentences of
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imprisonment shall be served concurrently. See, also, State v. Barnhouse; 102 Ohio St.3d

221, 2004-Ohio-2492, ¶11. We are further aware that the listed exceptions to that rule do not

include R.C. 2929.13(F). However, the general rule and the exceptions stated in R.C.

2929.41(A) do not specifically address cases in which thesentencing court orders multiple,

mandatory sentences. R.C. 2929.13(F) is a more specific statute dealing with such cases,

and therefore the legislative intent embodied in that statute controls. See R.C. 1.51; State v.

Yarbrough, 104 Ohio St.3d 1, 2004-Ohio-6087, ¶54, citing State ex rel. Belknap v. Lavelle

(1985), 18 Ohio St.3d 180,,182 ("It is a well-established rule of statutory construction that

specific provisions prevail over general provisions.")

{172} We recognize that the courts of appeals in State v. Franklin (Dec. 22, 2000),

Greene App. No. 99-CA-1 17,2000 WL 1867524,'4, and State v. Sharp, Allen App. No.1-02-1-02-
_,

06, 2002-Ohio-2343, 126, have stated that a sentencing court has the option to impose

concurrent or consecutive sentences when a defendant is convicted of multiple countsof an

offense listed in R.C: 2929.13(F): However, we respectfully disagree with those courts'
^

conclusions, by which this court is not bound. As stated above, it is our view that the

imposition of multiple, mandatory prison terms under R.C. 2929.13(F) implicitly requires those

terms to be served consecutively. Otherwise, the prison terms would not truly be mandatory.

Accordingly, we overrule appellant's eighth assignment of error.

{173} Assignment of Error No. 9:

{174} "THE IMPOSITION OF FOUR CONSECUTIVE LIFE SENTENCES IS CRUEL

AND UNUSUAL PUNISHMENT."

{175} In his ninth assignment of error, appellant asserts that the imposition of four,

consecutive life sentences constitutes cruel and unusual punishment.

{1176} Cases in which cruel and unusual punishments have been found "are limited to

those involving sanctions which under the circumstances would be considered shocking to
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any reasonable person." State v. Weitbrecht, 86.Ohio St.3d 368, 371, 1999-Ohio-113

quoting McDougle v. Maxwell (1964), 1 Ohio St.2d 68, 70. The rape of a child "is shocking

outrageous, abominable, and it has enduring effects on the child;" consequently, a"penalty

equivalent to its enormity" is required. State v. Gregory(1982), 8 Ohio App.3d 184,185-186.

{¶77} We note that the constitutionality of the sentence mandated by R.C. 2907.02(B;

"is a well-settled issue." State v. Sholler (Apr. 28,. 1997), Clinton App. No. CA96-08-013.

Ohio courts, including this court, have held that a sentence of life imprisonment under R.C.

2907.02(B) is constitutional and is not cruel and unusual punishment. See Sholler, State v.

Smelcer (1993), 89 Ohio App.3d 115, 127; State v. Gladding (1990), 66 Ohio App.3d 502,

513; State v. Fenton (1990), 68 Ohio App.3d 412, 438-439; Gregory,.; Given the crimes

committed by appellant in this case, we do not find that the consecutive life sentences

ordered by the trial court constituted cniel and unusual punishment:; See State v. Johnson,

Cuyahoga App. No: 80436; 2002-Ohlo-7057, ¶119-120; and State v. Wolf (Dec. 30, 1994);

Lake App. No. 93-L-151,1994 WL 738805, *11 (finding consecutive life sentences for rape

not cruel and unusual punishment). Accordingly, we overrule appellant's ninth assignment of

error.

{178} Assignment of Error No. 10:

{¶79} "THE TRIAL COURT'S FINDING THAT .APPELLANT IS A SEXUAL

PREDATOR IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE AND THE

EVIDENCE WAS INSUFFICIENT, AS A MATTER OF LAW, TO PROVE 'BY CLEAR AND

CONVINCING EVIDENCE'THATAPPELLANT'IS LIKELYTO ENGAGE IN THE FUTURE IN

ONE OR MORE SEXUALLY ORIENTED OFFENSES."

{180} In his final assignment of error, appellant argues that the trial court's decision

classifying him a sexual predator is against the manifest weight of the evidence.

-19-
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{781} The Ohio Supreme Court has held that R.C: Chapter 2950 is remedial in nature

and not punitive. State v. Cook, 83 Ohio St.3d 404, 413, 1998-Ohio-291. Accordingly,

appellate review of a trial court's sexual predator determination is conducted applying the civil

manifest weight standard. See id.; State v. Bowman, Butler App. Nos. CA2001-05-117 and

CA2001-06-047, 2002-Ohio-4373, ¶6. This standard requires that the trial court's

determination that an offender is a sexual predator be upheld if the court's judgment is

supported by some competent, credible evidence going to all the essential elements of the

case. Id., citing C.E. Morris Co. v. Foley Constr. (1987), 54 Ohio St.2d 279, 280. An

appellate court "will not disturb a trial court's determination upon a sexual predator hearing on

appeal as being against the manifest weight of the evidence if reasonable minds could ar(ve

at the conclusion reached by the trier of fact." Id. (citations omitted).

{1182} A sexual predator is statutorily defined as "a person who has been convicted of

orpleaded guiltyto committing a sexually oriented offense.and is likelyto engage in the future

in one or more sexually oriented offenses." R.C. 2950.01 (E). When making its determination,

a trial court can classify an individual as a sexual predator only if it concludes that the state

has established both prongs of the definition by clear and convincing evidence. R.C.

2950.09(B). R.C. 2950.09(B)(2) requires the trial court to consider "all relevant factors" in

making this determination.' See, also, State v. Lagow, Butler App. No. CA2001-06-144,

2002-Ohio-557:

{183} There is no dispute that the offenses for which appellant was convicted

1. These factors include, but are not limited to: the offender's age; the offender's past criminal conduct and if a
criminal history, whether sentence served or treatment obtained; the age of the victim; whether multiple victims
were involved; whether the offender used drugs or alcohol to impair the victim or to prevent the victim from
resisting; mental illness or disability of offender; the nature of the offender's sexual conduct, sexual contact, or
interaction in a sexual context with the victim of the sexually oriented offense and whether the sexual conduct,
sexual contact, dr interaction in a sexual context was part of a demonstrated pattern of abuse; whether offender
displayed cruelty or made one or more threats of Cruelty; and any additional behavioral characteristlcs that
contribute to the offender's conduct.
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constitute sexually-oriented offenses under the sexual predator statue. Consequently, a

issue in the instant matter is whether the state presented clear and convincing evidence a

trial that appellant is likely to engage in future sexually-oriented offenses. See State v. Cook

83 Ohio St.3d at 423-424, 1998-Ohio-291.

{184} Having reviewed the record, we conclude that the trial court's sexual predato:

. determination is supported by competent, credible evidence. At the time of the offenses, thE

victim was nine years old while appellant was 19. Appellant was treated as a member of thE

victim's family, and used the trust gained by this status to commit the offenses. The abuse

occurred. on multiple occasions over aperiod of some months. Thevictim's age, the

:.numerous incidents, and appellant's willingness to victimize a child regarded as a family

member are "telltale signs" of his likelihood to reoffend. See State v. McComas, Franklin App,

No. 05AP-134, 2006-Ohio-380. See, also, State.v. Jackson, Franklin App. No. 05 i AP-101,

2005-Ohio-5094, ¶36-40 (age. of. minor victim and multiple incidents were indicators oi

that appellant is a sexual predator. Appellant's tenth assignment of error is overruled.

{185} The judgment of the trial court is affirmed.

accused's inability to refrain from c(minal conduct); see, generally, State v. Eppinger, 91 Ohio

St:^3d 158, 2001-Ohio-380. Further, psychological testing of appellant revealed his risk oi

recidivism as "moderate to high " This evidence amply supports the trial court's determination

YOUNG; J., concurs.

WALSH, J., concurs in part and dissents in part.

WALSH, J., concurring in part and dissenting in part.

WALSH, J., dissenting.

{186} Because I disagree with the majority's analysis and resolution of appellant's
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eighth assignment of error, I respectfully dissent.

{¶87} R.C. 2929.13(F)(2) states that a court "shall impose a prison term or terms" for

"any rape," in addition to fourteen other categories of offenses not at issue in the present

matter. This section enumerates certain instances in which a prison term is mandatory, and

removes the trial court's discretion to impose communiiy control or other nonprison sanctions.

{188} The trial court construed this section as mandating not only the imposition of a

prison term on each rapecount, but alsothe imposition of consecutive prison terms on each

count. As the majority notes, the trial court stated at the sentencing hearing that it "does not

have the discretion to run these sentences concurrent." In its sentencing entry, the court

reiterated its interpretation of the statute, stating. "Since the conviction on each count •

requires a mandatory sentence, pursuant to ORC 2929.13(F)(2), the Court is required by law

to run each sentence consecutively. The Court specifically finds that none of the factors set

forth in ORC2929:14(E)(4) would justifyconsecutive sentences in this case."

{¶89} I agree with appellant's argument that the trial court erred by concluding that

R.C. 2929.13(F)(2) requires the imposition of consecutive sentences:

{¶90} Although the majority begins its analysis with a correct statement of law

regarding statutory construction, the majority fails to adhere tc the rules It recites. I begin my

analysis by reiterating that "[t]he primary goal of statutory construction is to give effect to the

intent of the legislature:" State v. Wilson, 77 Ohio St.3d 334, 336, 1997-Ohio-35; Jackson at

¶34. "In determining legislative intent, the court first looks to the language in the statute and

the purpose to be accomplished." State ex rel. Purdy v. Clermont Cty. Bd. of Elections, 77

Ohio St.3d 338, 340, 1997-Ohio-278. See, also, Statev. Ventura, Butler App. No. CA2005-

03-079, 2005-Ohio-5048, ¶10. A well-established rule of statutory construction is that "in

looking to the face of a.statute or Act to determine legislative intent, significance and effect

should be accorded to every word, phrase, sentence and part thereof, if possible." KeyCorp
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v. Tracy, 87 Ohio St.3d 238, 241, 1999-Ohio-43, quoting State v. Wilson, 77 Ohio St.3d 334,

336-337, 1997-Ohio-35.

{191} This court, following a primary rule of statutory construction, must "apply a

statute as it is written when its meaning is unambiguous and definite." State v. Hughes, 86

Ohio St.3d 424, 427,1999-Ohio-118, citing State ex rel. Savarese v. Buckeye Locai SchooL

Dist. Bd. ofEdn.; 74 Ohio St.3d 543, 545,1996-Ohio-291. "An unambiguous statute must be

applied in a manner consistent with the plain meaning of the statutory language, and a court

cannot simply ignore or add words." Portage City Bd. of Commrs. v, Akron, 109 Ohio St.3d

106,2006-Ohio-954, ¶52, citing State ex rel. Burrows v. fndus. Comm., 78 Ohio St.3d 78, 81,

{192} The majority concludes that consecutive sentences are "implied" by the statute's

use of the term"mandatory." The phrase "mandatory prison term" is clear and unambiguous,

and is defined as "the term in. prison that,must be imposed for,the offenses set forth in

divisions F(1) to F(8) [] of section 2929 13 [ J of the Revised Code" RC 2929.01(Y) The. .

phrase is defined by'statute, makes no reference to consecutive. sentences, and requires no

further interpretation. This court is simply not permitted to insert words or requirements into

Jhis statute that is clear,and unambiguous as written. See id. Notably, neither the state nor

. the majority can cite to any authority for the proposition that consecutive sentences are

mandated by R.C. 2929.13(F). Although purporting to adhere to the legislative intent of the

statute, the majority can cite no legislative history or committee comment in support of its

resuit-oriented conclusion.

{193} The plain language of R.C. 2929.13(F)(2) requires that a trial court "impose a

prison term" upon an offender convicted of rape and removes the trial court's discretion to

impose a nonprison sanction. This section makes no mention of consecutive prison terms;

rather, it simply requires that a prison term be imposed for the enumerated offenses.
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Whether a prison term is ordered to run concurrent with, or consecutive to, another prison

term has no bearing.on whether an offender is in fact sentenced to a term of imprisonment for

an offense. See, e.g., State v. Saxon,109 Ohio St.3d 176, 2006-Ohio-1245, 19 ("[A] judge

sentencing a defendant pursuant to Ohio law must consider each offense individually and

impose a separate sentence for each offense. Only after the judge has imposed a separate

prison term for each offense may the judge then consider in his discretion whether the

offender should serve those terms concurrently or consecutively").

{194} Ohio's sentencing scheme generally requires that sentences of imprisonment be

served concurrently. See R.C. 2929.41(A); State v. Bamhouse, 102 Ohio St.3d 221, 2004-

Ohio-2492, ¶11. Specifically, R.C. 2929.41(A) states: "Except as provided in division (B) of

thissection [inter alia; misdemeanor vehicular assault; pandering sexually oriented material

involving a minor; escape], division (E) of section 2929.14 [firearm specification], or division

(D) oF (E) of section 2971:03 [sexually violent offender specifcation] of the Revised Code, a

prisonterm, jail term, or sentence of imprisonment shallbe se ►ved concurrentlywith any other

prison term." (Emphasis added.) Thus, except for certain enumerated statutes imposing

nondiscretionary consecutive prison terms, none of which are applicable in the present case,

Ohio's sentencing structure envisions concurrent.prison terms. Post Foster, which excised

R.C. 2929.14(E)(4) requiring the triaf court to make factual findings before imposing

consecutive sentences, the decision to impose consecutive rather than concurrent sentences

is otherwise left to the discretion of the trial court. Foster at paragraph four of the syllabus.

{195} The majority rejects the revised code's general preference for concurrent prison

sentences and instead reaches its conclusion based in part on the "more specific" R.C.

2929.13(F)(2). While this section does specifically address sentencing in rape cases, absent

from the section is any reference to whether an offender convicted of multiple counts of rape

must be sentenced to consecutive prison terms. The legislature has explicitly mandated in
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other sections of Ohio's.sentencing code that prison terms for certain offenses must be

served consecutively. See 2929.14; 2971.03: Contrary to the majority's conclusion, the

conspicuous absence of any such requirement in R.C. 2929.13(F)(2) is indicative of the

legislature's intent to leave the decision to impose consecutive prison terms to the discretion

of the trial court when sentencing an offender to multiple, mandatory prison terms. See State

v. Franklin, Greene App. No. 99-CA-117 (where'9ife imprisonment is the mandatory penalty *

* the trial court had no choice of penalties to assign, other than making them consecutive or

concurrent").

{¶96} Foster in fact emphasized."that trial courts have full discretion to impose a

prison sentence within the statutory range," including the imposition of consecutive sentences.

Foster at ¶100. Only after the trial court sentences an offender for each offense may the trial

court exercise its discretion and determine whether concurredor consecutive sentences are

appropriate: Saxon at¶9, citing Foster at paragraph seven of the syllabus; R.C. 2929.12(A);

and,State v. Mathis, 109 Ohio St.3d 54, 2006-Ohio-855, paragraph three of the syllabus.

Because R.C. 2929.13(F)(2) contains no language indicating that the legislature intended

otherwise, this premise is equally applicable when a trial court sentences an offender under

this section. See Franklin; accord State v. Sharp, Allen App. No. 1-02-06, 2002-Ohio-2343,

¶26 ("R.C. 2929.13[F][3] mandates that [the defendant] serve a prison term in this case

because the victim was under the age of thirteen, it does not require the imposition of

consecutive sentences"). Consequently,i conclude that R.C. 2929.13(F)(2) does not require

the imposition of consecutive prison terms; rather, the trial court retains discretion to impose

consecutive prison terms when sentencing under this section.

{197} While other appellate courts have reached the same conclusion that I reach in

the present case, see Franklin and Sharp, the majority simply disagrees with those holdings. I

agree that this court is not bound by the decisions of these courts, but I find the reasoning in
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those cases persuasive when coupled with the plain language of the statute. I also find it

persuasive that no other Ohio court has reached the conclusion reached by the majority

today.

r

{198} Finally, while correctly citing R.C. 2929.13(F) for the proposition that a

mandatory sentence imposed under that section may not be "reduced," the majority fails to

cite any authority for its contention that ordering concurrent sentences is the legal equivalent

of reducing a sentence underthis section. RC. 2929.13(F) prohibits reducing a sentence for

rape "pursuant to section 2929.20 [Judicial release], section 2967.193 [Days of credit may be

eamed], or any other provision of Chapter 2967 [Pardon; parole; probation] or Chapter 5120

[Department of Rehabilitation and Correction]." The statute makes no reference to the

imposition of consecutive sentences under R.C. 2929.41 as a prohibited "reduction" in

sentence as argued by the majority: Following the majority's "volume discount" reasoning to

its logical end, concurrent sentences would never be appropriate where`an offender is

convicted of multiple offenses, as it would inevitably permitthe offender to "essentially" serve

one sentence for the multiple offenses. Although the majority might find consecutive

sentences preferable in such instances, the legislature simply has not crafted Ohio's

sentencing scheme to operate in this manner.

{¶99} Whether sentences.are ordered to be served consecutively or concurrently has

no bearing on whether or not a sentence is in fact imposed. See Saxon. Each sentence

stands independently and, unless otherwise proscribed by statute, the decision to run the

sentences consecutively or concurrently rests with the discretion of the trial court. Id. While

consecutive sentences may often be appropriate, Ohio's sentencing law, with few exceptions,

leaves this determination to the discretion of the sentencing court. Because the trial court

explicitly stated that it was not exercising its discretion when it imposed consecutive

sentences in this matter, I would sustain appellant's eighth assignment of error and remand
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this matter for resentencing. This resolution of appellant's eighth assignment of error would

render appellant's ninthassignment of error moot. I otherwise concur with the majority's

resolution of the remaining assignments of error.

This opinion or decision.is subject to further editing by the Supreme Court of_
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

. version are advised to visit the Ohio Supreme Court's web site at:
http:/lwww.sconet.state.oh.us/RODldocuments/. Final versions of decisions

are alsoavailable on the Twelfth District's web site at:
hftp://www.twelfth.courts.state.oh.us/search.asD
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The above cause is before the court pursuant to a motion to certify conflict to the

Supreme Court of Ohio filed by counsel for appellant, Kevin Johnson, on October 5,

2006 and a memorandum in opposition filed by counsel for appellee, the state of Ohio,

on October 9, 2006.

Ohio courts of appeal derive their authority to certify cases to the Ohio Supreme

Court from Section 3(B)(4), Article IV of the Ohio Constitution, which states that when=

ever the judges of a court of appeals find that a judgment upon which they have agreed
r

is in conflict with a judgment pronounced upon the same question by any other court of

appeals of the state, the judges shall certify the recqrd of the case to the supreme court

for review and final determination. For a conflict to warrant certification, it is not enough

that the reasoning expressed in the opinions of the two courts of appeal are inconsis-

tent; the judgments of the two courts must be in conflict. State v. Hankerson (1989), 52

Ohio App.3d 73.

Appellant was convicted of four counts of rape of a child under the age of 13 in

violation of R.C. 2907.02(A)(1)(b). Pursuant to R.C. 2929.13(F)(2), the trial court was

required to impose.a prison term for each count. The trial court imposed a life sentence

for each count as required by R.C. 2907.02(B) because the victim was under the age of
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10. Indicating that it had no discretion in the matter pursuant to R.C. 2929.13(F), the

trial court ordered appellant to serve the four life sentences consecutively.

On appeal, appelfant argued in his eighth assignment of error that the trial court

erred by imposing consecutive sentences. Appellant asserted that the trial court had

the discretion to impose the life sentences either concurrently or consecutively. This

court overruled appellant's eighth assignment of error, holding that R.C. 2929.13(F)

required the imposition of consecutive prison terms. Appellantcontends that this court's

decision conflicts with cases decided by the Second and Third District Courts of Appeal:

State v. Franklin (Dec. 22, 2000), Greene App. No. 99-CA-117, and State v. Sharp,

Allen App. No. 1-02-06, 2002-Ohio-2342.

This court's holding is in conflict with the holding in Sharp. In both this case and
a

Sharp, the.appellant was convicted of multiple counts of one of the offenses listed in

R.C. 2929.13(F). The trial court in both cases stated that consecutive sentences were

required by law. The court in Sharp, in conflict with this court's holding, stated that con-

secutive sentences were not.mandated by law, specifically referring to R.C. 2929.13

(F)(3).

This court's holding is not in conflict with Franklin because the Second District's

statement regarding whether the trial court had discretion to impose consecutive sen-

tences was not part of the holding of the case. The trial court in Franklin imposed maxi-

mum sentences to be served concurrently. On appeal, the appellant contested the

imposition of maximum sentences. The court of appeals rejected the appellant's argu-

ment, additionally noting, without mentioning R.C. 2929.13(F), that the trial court had

the option of making the sentences concurrent or consecutive. The appellant had not

raised the issue of whether the imposition of consecutive sentences was mandatory or

-2-
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discretionary. Therefore, it does not appear that the court in Franklin pronounced a

judgment upon the same question.

Accordingly, the motion to certify is GRANTED with respect to Sharp. The issue

for certification is whether a trial court is required to impose consecutive sentences

when a defendant is convicted of multiple counts of an offense listed in R.C. 2929.13(F).

IT IS SO ORDERED.

Step W. Powell, Pres', ing Judge

E. W , dge

am W. Y - ung, dge
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HADLEY, 3.

[*P1] The defendant/appellant, Don K. Sharp, appeals from. a judgment of the Allen
County Court of Common Pleas, sentencing him to serve two consecutive five-year prison
terms after the appellant pled guilty to two count's of gross sexual imposition. For the
following reasons, we affirm the judgment of the trial court.

[*P2] The defendant was arrested after his stepdaughter revealed that he molested her
over a period of approximately three years, while she was between the ages of six and ten.
On November 7, 2001, the appellant appeared in court on a bill of Information which charged
him with two counts of gross sexual imposition, a third degree felony in violation of R.C.
2907..0.5(A)(4). The appellant waived his right to have the case presented before a grand jury
and was arraigned on the bill of information. He subsequently pled guilty to the bill. [**2]
A pre-sentence investigation was ordered. At a December 21, 2001 sentencing hearing, the
appellant was sentenced to two five-year terms of imprisonment, to be served consecutively.
The appellant now brings the instant appeal, asserting one assignment of error for our
review.

ASSIGNMENT OF ERROR

[*P3] "The trial court committed an error of law by imposing consecutive
sentences."

[*P4] The appellant asserts that the trial court erred by imposing consecutive sentences
without making the required statutory findings hor stating the factual basis for its decision.

[*P5] HNi T R:C._2953.08CGI(1) permits this Court to vacate a sentence and remand It to
the trial court for the purpose of resentencing in the event that we clearly and convincingly
find that the record does not support the sentence or that the sentence is otherwise contrary
to law.

* HN2'^ t[ P6] . r R.C. 2929.14(E)(4.), which governs the imposition of consecutive sentences,
states in relevant part:

[*P7] HN*"(4) If multiple prison terms are imposed on an offender for
convictions of multiple offenses, the court may require the offender to serve the
prison terms consecutively if the court [**3] finds that the consecutive service
is necessary to protect the public from future crime or to punish the offender and
that consecutive sentences are not disproportionate to the seriousness of the
offender's conduct and to the danger the offender poses to the public, and if the
court also finds any of the following:

[*P8] "(a) The offender committed the multiple offenses while the offender was
* * * under post-release control for a prior offense.

[*P9] "(b) The harm caused by the multiple offenses was so great or unusual
that no single prison term for any of the offenses committed as part of a single
course of conduct adequately reflects the seriousness of the offender's conduct.

[*P10] "(c) The offender's history of criminal conduct demonstrates that
consecutive sentences are necessary to protect the public from future crime by
the offender."



[*P11] HN4*In addition to making the requisite findings under R._C. 2929.14(.E)
the trial court must also comply with R.C. 29.29.19(B)(2)(c. when imposing

consecutive sentences. R.C. 2929.19(B)(2)(c) states:

[*P12] [**4] yN''s7"(2) The court shall impose a sentence and shall make a
finding that gives its reasons for selecting the sentence imposed in any of the
following circumstances:

[*P13] "* * *

[*P14] "(a) If it imposes consecutive sentences under section.2929.14 of the
Revised Code, its reasons for imposing the consecutive sentences." Emphasis
Added.

[*Pi5] As we explained in State v. Schmidt, nl HN61when a statute furtner requires the
court to provide Its reasons for imposing a sentence, as in the case of consecutive sentences,
the court must make the applicable findings and then provide a factual explanation setting
forth the basis for those flndings. n2 Failure to sufficiently state these reasons on the record
constitutes reversible error and requires a remand of matter for sentencing. n3

--------------Footnotes---------------

n1 (Feb. 6, 2002), 2_0..020hio_App.LEX_IS_425, MercerApp: No. 10-01-10.

n2 Id., citing State_v,__Edmonson_(1999)_86_O.hio.St.3d 324,326^715 N.E.2d.131. See, also
State v._.Jones (2001), 93 Ohio_St.3d.391, 399, 754 N.E.2d 1252.

f

n3 State.v.._Gary (2001), 141_Ohio App,3d 194, 196,_750 N.E,2d_640; State v. Martin (.2000),
140_Ohio App.3d 326, 334, 747 N.E.2d. 318..

------------EndFootnotes--------------[**5]

[*P16] A review of the sentencing transcript reveals that the trial court found that the
imposition of consecutive sentences was "necessary to protect the public and punish the
defendant." The court went on to state: .

[*P17] "Further the consecutive sentences are not disproportionate to the conduct since
the defendant poses the greatest danger and the harm committed by the defendant was so
great or unusual that a single term, and I stress that in this case, a single term does not
adequately reflect the seriousness of the defendant's conduct.

[*P18] "The court further finds that the shortest term would demean the seriousness of
the defendant's conduct and would not adequately protect the public from future crimes by
the defendant or others."

[*11319] These findings, made on the record, are sufficient to establish compliance with R.C.
2929.14(E). .
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