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IN THE COURT OF APP[&F dL l E D

TWELFTH APPELLATE DlS‘ﬁmpEpmm; ol

STATE OF OHIO, _
PIaintlff-Appeilee, _ : CASE NO. CA2005-10-422
. JUDGMENT ENTRY
“VE -
KEVIN JOHNSON,

Defendant-Appellant.

The assignments of srror proparly before this ¢ourt having been ruled upon, it is
the order of this court that the judgment or final order appealed from be, and the same

hereby is,affirmed.

It is further ordered that a mandate be sent to the Butler County Court of '
‘Common Pleas for execution upon this judgment gnd that a certified copy of this
Judgment Entry shall constitute the mandate pursuaht to App R.27.

Costs to be taxed in oomp"ance with App.R. #4,




IN THE COURT OF APPEALS
TWELFTH APPELLATE D!STRICT OF OHIO

- BUTLER COUNTY .
. STATEOF OHIO, | |
Plamtlff-Appellee O CASE NO. CA2005- 10422
o B ' oPINION -
svs- .. ... . T10R2;2006 -

' KEVIN JOHNSON

Defendant—Appellant

i

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
T Case No CR04-07-1 166 - e

" Robin N. Pioer, Butler Co'un“ "Proseo'Utrng'Attorney. DantelG Eichel, Government Services

;.. Center, 315 High Streat, 11 h Fi., Hamllton .Ohio 45011 for plamtlff-appellee _

gChnstopher P. Frederick, 304 North Second Street Hamllton Ohio 45011, for defendant-
'appellant

o POWELL P,
| {1[1} Defendant;appel!ant -Kevr-n Johnson appeals hls convactrons in the Butler
: "-County Court of Common Pleas on  four counts of rape in wolatlon of R.C. 2907. 02(A)(1 )(b).
We afflrm the trial court's decrsron -
{1]2} ‘Between Aprrl and June 2004 appellant then 19 years old, rntermlttentiy lived
- with Tommy Brown and El!a Parker and therr famrly, |ncludmg mne-year—old J.B. Appeilant

| .had been ciose to Parker for years and she treated him "Irke one of her own" children. J B.




~ Butler CA2005 10-422

. shared a bedroom with an older sister, and appellant would sleep on the ﬂoor in the room W|th
| them. On four occasions during this perlod appellant mserted his fingers rnto J. B S vagina,
and on one of those four ocoasrons, also inserted his’ penis inside of her vagina.

{13} Onr the evening ot June 26; 2004, around 1 1:30 p.m., Parker went to checkon
the children who had gone to bed sometime earlier. She found that J. B was not in her room.
‘ VShe Iooked around the house for her and found the bathroom door closed. She knocked on
| the door and when appellant answered, she asked if he had seen J B. He responded that he
had not Havmg a suspicion that something was wrong, Parker positioned herself outs:de the
' bathroom door moments later she saw J.B.. exit the bathroom followed by appellant.
Appeanng stunned and scared J.B. exclasmed to her mother “[h]e wou!dn't let me out "
Appellant said nothing at that point and Parker left the house to find Brown. When she

_returned Brown was already at the home W|th the pollce Appellant had left |
{14} J.B. and her. rnother were intervzewed at the Hamilton Polrce Department and’
: then prooeeded to Chlldren S Hospltal in Clnclnnatl where J B.was examlned After speakmg
'wrth appellant's father pollce found h|m ata fnend s home. He agreed to accompany the
police to the Hamilton Police Depa_rtment. Appellant was taken to an interview room where .‘
Sgt. Wade McQueen advised appellant of his Miranda rights, Appellant exeouted a written
waiver of those rights and agreed to speak with Sgt McQueen, Although appellant initially

denled hawng any sexual contact W|th J. B he eventually told Sgt McQueen that he had

o taken JB.to |nto the bathroom that evening and was "frngenng her," i.e., puttlng his fingers

inside of J. B s vaglna Sgt. McQueen then asked appellant |f he had put his penls inside of '
the girl, and he replied "No, it wouldn't fit. Itis too blg "

| {115} When asked how many times thls_"ﬁngenng" had happened, appellant said
-i‘l‘several“‘ times 'el/entually indioating he had dig.‘itallypenetrated J.B. on four separate .

" occasions, overa period of several weeks, W|th several days elapsing between each incident.
-2- '
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. Appellant stated it would h_appen when he woutd see J.B.in bed, and he "got a sexual urge." _

He would start talking to her and "ﬁngering'" her; then he would lay back down on the floor and
. ‘_mastu.rbate. Appellant signed a written statement relating these euents. The statement reads |

- in pertinent part as follow3'

{1[6} "My name is Kevrn Johnson I'm at the Hamltton Police Department speakrng

W|th Detectrve McQueen in reference to the events that happened earlier tonight. { was at 25

.Hurm Street Number4 [ had been staying there' for about two months. My two sisters lived

e '.there wrth thelr dad About a month ago I was Iyrng on the floor of my sister [J.B.]'s room .

o tryrng to sleep | Iooked up and saw [J.B.] awake She was Iylng on top of the covers. |don't

~ know why, but | went up to her bed and started touchlng her_legs._ | then took her pantles off
: Z;.—and starting fingering her. -When | say ﬁngering her I mean' lam sti'cking'my' fingers in her
vagma [ thrnk ] fi ngered her about two minutes or so. | don't remember saymg anything to

‘her or sayrng ~I'm sorry. | don’t remember sayrng anythlng to her or her saying anythrng to

me. She put her panties back on, and I laid bac_k down to the ﬂoor and masturbated. il A

e few nights later, | did the same thing_again with pulling her panties off of her and fingering her.
| About two weeks aQo, | think the same thing happened again with me fi ngering her | had
. '_,_went-and faid down in {J.B.]'s bedroom and got a sexual urge | went in [J.B. ]s bed and

N .. pulied her pantres down and started fingering her again. Ithen told herto goto the bathroom

because | was afra_rdthat my srster was going to wake up_.., She got up and walked into the
bathroom, and | followed her. We got into the bathroom. And she had'her pants and panties

off, and | fi ngered her again. And her mom knocked on the bathroom door and asked if [J Bl

- was in there. Itold her no. | then told [J B ] not to go out of the bathroom. We waited fora -
little while, and then | went outf rst and [J B.] was behlnd me. [J.B.] went to the living room,
' -and | went to the bedroom and grabbed my Jacket I knew that Tommy was gorng to kick me

out. | then went into the Ilvrng room and waited on Tommy Tommy came in and talked to

-3-
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[J.B] and me and then told me o get out. | left and walked around for a While,I and then |
- went to Tyr,one.F"arker's house.” | . |
a7 Appeliant was charged with four counts of rape,. and the matter proceeded to a -
jury trial. The\State presented the foregoing evidence | Appellant testified, denying that he
"~ had raped J.B., and denymg that he had ever engaged in any sexual conduct with her.
-‘Appeilant testified that on the nrght in questlon he was alone in the bathroom when Parker
-‘,asked if J. B was m there; and he replied "no." He testrfied that Parker then ran out of the |
' -_house and he was subsequently falsely accused of rape. Appeliant testified that he provided
police wrth the confessions only because they called him a llar and told hrm he could go
. home if he signed a wrftten confession. - |
-~ {Y8} “The jury found appellant guil_ty of four counts of rape; with a finding that the

-+ 'victim was under ten years old. Appellant was sentenced, and now appeals raising ten

© -7 gssignments of error.”

{9} Assrgnment of Error No. 1

{111 0} "THE TRIAL COURT ERRED IN OVERRULlNG APPELLANT'S MOTION TO
SUPPRESS."

{1[11} In his t" rst assrgnment of error, appeliant contends that the trial court erred in
overruimg his motion to suppress his oral and written statements to polrce Appellant
) contends that police coerced hlm into makmg the statements

{1112} When considering a motion to suppress evndence, the trial court serves as the
- .trier ot fact and is the primary jndge ot the weight of the evidence and the credibility of
witnesses. See State v. Mills (1 992), 62 Ohio St.3d 357, 366; State v. Fanning (1 982), 1 Ohio
| | " St.Sd 19, 20. When reviewing a trial court's decision on & motion to suppress, an appellate
_COurt relies upon the trial cot.irt's. ability to assess the credibility of Witnesses, and accepts the

~ trial court's findings if they are supported by competent,credible evidence. See State. V.
_ _ 4. _
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: McNamara (1997) 124 Ohio App.3d 706 710 State V. Anderson (1995), 100 Ohio App .3d
. 688, 691. chever, an_appe!late court rewews de novo whe_ther the trial ccurt's conclusions

.. of law, based on its findings of fact, are correct. id. -

{13} A confession elicited by "coercive police activity" |s involuntary and violates both

the United States and Ohio Constitutions. State v. Loza, 71 Ohio St.3d 61, 66, 1994-Ohio-

. 409, quoting Colorado.v. Connelly (1986), 479 U.S. 157, 167, 107 S.Ct. 515. In determining

L whether a confess‘ic'n was inv'cluntarily induced, the court ml.lst- ccnsider the totality of the

- cwcumstances lncludlng the age, mentality and pnor crlmlnal expenence of the accused the

. j-.,}'._length intensity and frequency of the lnterrogatlon the exlstence of phys:cal deprlvatson or
.;,_,,mlstreatment and the emstence of threat or lnducement Loza at 66 Any statement given |

' "freely and voluntanly wrthout any compellmg mﬂuences is, of course, admlssmle in evidence."

State v. Tucker 81 Ohio St.3d 431 436 1998 0h:c—438

{1[14} Appellant .contends that hlS confessmn was ccerced becatlse the'detective

. y repeatedly accused appellant of lying when he denled the allegations against h|m Review of
L :.._l,the record reveals that the interviewing detectlve dld nothlng more than urge appellant to tell
. the truth about the mctdents., Such "[aldmonitions to tell the truth are _coneldered to be ne:ther
threats for promises and are permissible” whenrintcrrogatihg a suspect. Loza at 66, citing
- State v. Cooey (1989), 46 Ohio _S-t.'3d 20, 28; _State v. Wiles (1991), 59 Ohio St.3cl 71, 81.

. Appellant further contends that his written confession is inadmissible because it was recorded

.. by the detecti\}e, not by him. However, review of the record demonstrates that appeliant

-acknowledged that the detective's written recitation of his confession was accurate, and the

confession bears his signature attesting to its accuracy.

{115) We find appellant's contention that his ccnfessicn-was coerced to be without

merit. Ccnsaquently, the frial court did nct err in overrullng hlS motlon to suppress the

-statements The assngnment cf error is overruled.

-5-
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{'ﬂ'lti} Assignment of Enor No.'2:‘ | | |
(17} "THE TRIAL COURT ABUSED ITS DISCRETION IN FINDING JB.
COMPETENT AND PERMITTING HER TO TESTIFY. '
' ’"{1[;1' 8} Appellant's second assignment of error asserts that the trial court erred when it
) detern1ined that J.B., 11 years old at the time of trial, was competent to testify.
| {1[1 9} The trial 'court is in the .best position .to determine the competency of withesses

and is afforded consrderable dlscretlon in such matters State v. Uhler (1992) 80 OhIO

L 'App 3d 113, 118 citmg State v. Bradley (1 989) 42 Ohlo St. 3d 136, paragraph one of the

_syllabus See, also State V. ston(1952) 156 Ohio St. 525. Absent an abuse of dlscretlon
the competency- determmahons of the trial court WIH not be disturbed on appeal State vr _
" Frazier (1991), 61 Ohio St:3d 247, 251.
{120} Evid.R. Sot(A) states in pertinent part that "[e]very perso_n*is conjpete_nt fobea
' yithess ekcept *** children under ten years of'ag'_;'e Who'epoeer--indé‘pable of receiving just .

- '|mpre551ons of the facts and transactlons respectlng whlch they are examined, or of relating

. L_'them truly " A chlld witness "who is ten years of age or older atthe time of trial, but who was

N | under the age of ten at the time an incident in question occurred is presumed competent o
o t_eetlfy' about the event." Stafe v. C!ark. 71 Ohio St.3d 466, 1994-O_h|o-43, paragraph one of _-
the syllabus. See, also, Uhlerat 1 18. In Clark, the court reasoned that tEvid.R.' 601(A) "favors
'oo'mpetency," and asa result, "absent some articulable concetn ot'henrvise, an individual who
o isr' at Ieést ten years of.age is per se comp'etent to testify." Id. at 469. See, also State v.
Cooper (2000) 139 Ohio App 3d 149 164-165. Therefore, once a chltd attalns the age of |
ten, the presumpt:on of competency oreated by Evid.R. 601(A) apphes to that child W|tness
{7121} In the present_matter, the e\ndence established that J.B. was nine years old

" when the rapes occurred, and 11 years old at the time of trial. 'Beceuse she was older than.

-6-
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. '_:-f _.ten at the time of trial sh'e was presumed to be a. compete'nt witness See. Clark' Uhler.
'- Appellant has not artrculated a partrcular concern regardlng her competency, and review of
. ‘the record reveals no abuse of dlscretlon in permlttlng her testimony Whether hertestlmony
. concermng events which occurred before she reached the age of ten is accurate is a
o ,cred|b|l|ty issue to be resolved by the trler of fact nota questlon of competency ‘See Uhlerat'

: 118 The second assrgnment of error is overruled

{'[[22} Assignment of Error No. 3

{1[23} "THE . JURY VERDICT WAS AGAINST THE SUFFlClENCY AND THE

: -MANIFEST WEIGHT OF THE EVIDENCE "

{1[24} ln hIS thrrd assrgnment of error, appellant argues both that the state failed to

.- present suﬂ" cient evrdence to support the convrctrons and that the convictions are agamst the

o

{1125} Sufficiency of the e\ndence and welght of the evrdence are legally distinct

rssues " See State V. Thompkms 78 0h|o St.3d 380, 386 1997-0hro—52 In essence,

- "sufficiency is a test of adequacy.” Id. 'Whether the evrdence is legally sufﬁclent {osustaina
* verdict is a question of law. id., citing State v. Robinson (1955), 162 Ohio St. 486. Weight of

- the evidence concerns "the inclination of the greater amount of credible evidence, offered in a

: trial, to support one side of the issue rather than the other.” Id. at 387 (emphasis sic). We will

- address each issue in tum. *

{1126} When reviewing the sufficiency of the-re.vidence to s'uppo'rt a criminal conviction,

 an appellate court's function is to examine the evidence admitted at trial to determine whether

- the evidence, viewed in alight most favorable to the prosecution, would convince the average

mind of the defendant's gul_lt beyond a reasonable doubt. Stafe v. Tenace, 109 Ohio St.3d

- 255,2006-Ohio-2417, 137, citing State v. Jenks (1991), 61 Ohio St.3d 259, paragraph two of

' "th'e syllabus.

-7 -
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| {27} Appellant was cha'rged wifh four counts df rape, in violation of RC 2907.02.
" This sectionbl:ovides, in pertinent part that, "[n]o person shall engage in sexua! conduct with
another who is not the’ spouse of the offender” wheh “[t]he 6ther persdn is less thaﬁ th.irteen
- years of age, whether or -nc;t théroffender knows the age of the other person].]" |
.-‘{1]28} The term "sexuél condu.c-t'" ié'deﬁned in‘_F_t..C. 2907.0..1 (A), In part, as "vaginal |

-int_ercourse between a Vmale‘and fémale_ ¥ * % and, without privi'lege tb do S0, the insert_ion,

hoWévér s.i-ight'. of any part of the body 6r any instrument, apparatus, or other object into the
' vagina.l or:aﬁal.cavityof anof_hér.“ |
| 129} JB: testified that appellant inserted his fingers i'hto'h._er vagina on at least four
. occasions, and on one occasion, also éﬁempted to insert his 'penis inside of her vagina. In
S ~thisrc'ase, the victim's testimonyfalone, if belieVed, was sufficient to -hrove each element of the
offéf_tseof rape. Accord State v_.- Roberts, Hamilton App. No. C-040547, 2005-Ohio-6391,
- q64; State v. Lewis (1690), 70 Ohio App.3d 624, 638. We consequently find that the

_ convictions are supported by sufficient evidence. | -
Co {fﬂ30} V\fle‘ next turn to appeﬂant‘s bontention thét the convictions ére not supported by
the manifest Weight of the evidence. A court considering a manifest-weight claim "revieﬁ[s]-
- the entire record, weighs the eQidencé and all reasonable inférénces, [and] considers the_
credibility of witnesées." State v. Hancobk, 108 Ohio St.3d 57, 2006-Ohio-160, {39, quotfng
. State v. Martin (‘.1'983), 20 Ohio App.3d 172, 175. The relevant inquiry is "whether in resolving |
conflicts in the evideﬁce, the_jury clearly lost its way and created such a manifest miscarriage |
of justice that the convicﬁon rhust be ‘reverse_,-.d." Id. The discretionary power to grant a new
- trial éhlould be e'xért:ised "only in the exceptibn.al case in-"which‘the evidence weighs heévily

| -, ag'ainst- t_he conviction." Thompkins; ?Bj Ohio St.3d at 387, quoting Marffn at 175. An
appellate couﬁ will not reverse arjudgmeht as against the ma_hifest Weight'of the évidenceina

jury tria_!' untess it unanimously disagree:s. with the jury's resolution of any conﬂicting testimony.
. 8. :



DULS! AL tU""I'é.é

Thompkms at 389, cutmg Section 3(B) (3) Artxcle IV of the Ohio Const:tutnon |

{1[31 } In addrt:on to J. B 5 test|mony, appellant‘s wntten confessmn was entered into

- : ev;dence and Detective McQueen testrt" ed that appellant admitted puttmg h1s ﬁngers inside

B ol B S vagma on at least four occasions. .J. B s mother testlﬂed about the evemng that she
: 'd|scovered appellant in the bathroom with J.B. She testlﬁed that appellant lied to her about -'
: -j J.B.'s presence in the bathroom and that when J.B. emerged from the bathroom she told her

lappe[lant “wouldnt let me out" To the contrary, appellant test|t" ed that the events never

: ,-.};.ﬂr_'oocurred and that he admltted to police that he commltted the offenses merely to end the

 interview.

{1[32}" A'ppeilant'argoe's that the trier of fact lost its way In convicting him—becaose his.

L ._test|mony was the more credible. However, an appellate court re\newmg the evndence ona

o . ;.‘}:;;manlfest welght clalm must be mmdful that the werght to be glven the evrdence and the

oredrbﬂlty of the wrtnesses are pnrnanly forthe trier of fact State v. DeHass (1 967) 10 0h|o

= St. 2d 230, paragraph one of the syllabus Thej jury in the present case chose to accept and

"'___allocate S|gnrt" cant. welght to the ewdence supportlng appellant's guit.. Consrdenng the

» ,.Ecredlblhty and strength of the ewdence in favor of appellant's conwctlons thls 5|tuat|on falls

- short of "the exceptlonal case in whtch the evidence welghs heavrly against the conwct:on "

.. . Thompkins, 78 Ohio St.3d at 387. A convnctzon is not agamst the manifest werght of the

- evidence merely-because the trier of fact believes the state's ewdence over the defendant'

- f;,,See State v. Guzzo (Sept 20 2004) ButlerApp No. CA2003-09 232, 2004- Ohlo-4979 1]13

-

o Appellant's third asmgnment of error is overruled

{1133} Assagnment of Error No. 4

{134} "THE TRIAL COURT ERRED IN OVERRULING AF’PELLANT'S MOTIDN FOR

B A MISTRIAL- WHEN MEMBERS OF THE JURY SAW APPELLANT IN HANDCUFFS."

- {1135} Inhis fourthassignment of error, appellant argoes that th'e frial court erred by
! ' . - g - .
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not grantmg a m:stnal after two members of the Jury saw appellant in handcuffs.
{1]36} The' decxsron fo grant a mlstnal under Cnm R. 33 rests within the sound_
'. discretion of the' tnal court. State V. Blankensh:p (‘1995) 102 Ohio App.3d 534, 569 cntlng .
o ‘State V. Sage (1987), 31 Ohio St.3d 173, 182. An appeéllate court will not disturb this exercise
- of discretion i'absent a showlng tnat the al:cused has suffered material p'tej'udice " Id. The
' grantlng ofa mtstnal is only necessary where a faxr trlal is no Ionger posslble lcl cltmg State
v Franilin ('l 991) 62 Ohio 8t.3d118,127. A mlstrlal should not be granted “merely because. _
some ‘minor error or lrreg_ulanty has arisen." Id., citing State v. Reynolds (1988), 49 Ohio
App. 3d 27, 33. o
{1[37} Rewew.of the record reveals that during a lunch recess two jurors observed
o appellant in handcuffs and shackled The incident occurred when appellant was being
"}escorted between ﬂoors c;f the.courthouse in an elevator also used by the publlc The trial
court conducted a voir dire of the jurors to determine what effect the incident nght have on -
| “?-them. Both jurors lndlcate_d that seetng appella'nt m*handcufts would not prevent them from
" remaining fair' anc; irnpartial,-and the trial court denied appellant's request for a mistrial.
{138} Although a defendant should riot be tried while shackled, absent unusual
| ~circur'nstanees, )a defendant’s right to a fair trial "is not ptejudiced by the u'se of handcuffs, or
" shackles where the jul‘ors' view of the defendant in custody is brief, inadvertent, and outside
“of the cbnrtl'oom." Blankenship'a_t 553, Cit_ing State-v. Kidder (1987), 32 Ohlo St.3d 279, 285-
< 286. "The ultimateques_tion is the degree of‘prejudlc;e; if any, which such brief exposure _
caused." State v. Chitwood (1992), 83 Obio App.3d 443, 448, -Thedanger of 'prejudice toa
'defendant is slight where a jnror‘s-view of the defendant in custody is brief, inadvertent and
" outside of the courtroom. Kidder at 285-286.
- {1139} In the present t:ase two n1embers of the jury inadv’erte'ntly saw appellant in

-restraints; outside of the courtroom Upon inquiry, both jurors indicated that havrng seen
-10 -
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. appellant |n- handcuffs would have no impact on their dellberatlons There isno evrdence that
N these cwcumstances unduly prejudlced appellant‘s rlght to a fatr tnal or |n ‘any way contnbuted ,
o the gurl_ty verdict in this case. As a result, we find that .the. trial court dld not abuse its
‘d|scret|on when it overruled appellant's motion for a m|str|al Appellant‘s fourth assignment of |

error rs overruled

{1]40} Asmgnment of Error No. 5:

{1[41} "THE TRIAL COURT ERRED IN OVERRULING APPELLANT S MOTION FOR -

. ACQUlTTAL PURSUANT T0 CRIM R. 29 "

{1]42} When revnewmg the tnal court’s denlal ofa motton for acqurttal under Crim.R.

- ',_;.__ 29, an appellate court applles the same test as it would in revrewmg a challenge based upon

o : the sufrolency of the ev_ldence. Tenace, 109—--Oh|o St.3d 255, 2006-Ohs_o—_241?, 127, see,.
e -f._._.asb--'Stété v Jackson Butler App. Nos. cA2005-02-033 &'CA2605-034051 2006-Ohio-1147,

1]21 Consequently, our analysrs and rejectlon of appellant's th|rd ass:gnment of error
g ,challenglng the suffi C|ency ofthe evrdence to support the conwcﬂons is also dlsposmve of this

o :;',:,_f;_-..:..aSS|gnment of error. Appellant's i f fth assagnment of error is overruled

{1[43} Assrgnment of Error No., 6 :

{1[44} "THE ADMISSION OF JB'S MEDICAL RECORDS VIOLATED "THE

i _CONFRONTATION CLAUSE AND/OR CONSTITUTED IMPERMISSIBLE HEARSAY "

{1[45} Appellant's srxth assn_:;nment of error asserts that the adm:ssron of medical

~ - records con_tamlng statements made by- J.B. to medical e_xammers was error in light of the
" United States Supreme Court's dec_lsion in Crawford v. Washington (2004), 541 U.S. 36, 124
o _.S.Ct..‘l_354.' Altemativel'y, a_ppellant_argues that the records t_hemselves. not jUst JB's

 statements contained therein, are inadmissible hearsay. We find that both assertions are

without merit,

{1[46} In Crawford the United States Supreme Court held that out—of—court statements
. - 11 - A
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| that are testimonial in nature are barred under the Confrontation Clause, un!ees the witness is
.;f"'unatrailabie- and the detendant'rhad a prior opportunity to cross-examine the_ witness,
| regardiess of whether the state_me‘nte are deemed reliable by the trial court. Id. at 68.
" Therefore, the, threshold issue we:'must determine is whether or not J.B.'s statements are
testimoniel. State v. Crager, Marion App. No. 8-04-54, 2005—0hio'—6868, at 928.
{147} While the Suprerne Courtin Crawford did not provide an'exact definit‘ron ofthe
| ":term it noted 'that. at a minimum | t‘teetimoniel“ state‘m-ents include prior testimony'at. a

| pretrmlnary heermg, before a grand jury or at a former trial, and statements made durmg

o “police rnterrogatrons ~ Crawford at 68. It noted that the term would also encompass

‘ fstatements ‘made under oircumstances which would lead an objectlve W|tness reasonably to

S belreve that the statement woutd be avatlable for use at a later trial, Id:

{1]48} Followrng Crawford the Supreme Court further explored the dichotomy between

B testrmonlal and nontestlmonlal statements in Davis v. ‘Washington (2006) . S.__,126

- Ct 2266, 5273, In Daws, the Court held that staternents to a 911 operator reportlng an

emergency were nontestrmonlal but that a police mterrogatron taking place in the home of

the wrtness was testlmomal As nontestrmomal the 911 call was properly admitted desprte'

- the W|tness not attendrng trral and the defendant not having an opportunlty for cross-

examination. Id. at 22'(7. The police rnterrogatrons were found to be |mproperly admitted at
R trial‘ becauee testtmonial evidence may only be admitted when the witness is unavailable for
_ -~ trial ehd the defendant had an opportunity for cross-examination. id. at 2278. The Court
epp[ied the following test-to reech- its conclusion: |

{1]49} "Statements are: non-testrmonlal when . made in the course of pohce_

mterrogatlon under crrcumstances ob;ectlvely 1nd|catrng that the prlmary purpose of

- mterrogatron' is to enable police assistance to meet an ongoing ernergency. They are

testrmonral when the circumstances objectrvely md:cate that there is no such ongomg
' | “-12-
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" , ".-‘;_:;emergency, and that the prirnary purpose of the’interrogation is to establish or prove past

':’events potenttaliy relevant to later criminal prosecutron " id. at 2273 74 er:h this standarcl in

- ) mtnd we turn to appellants hearsay argument in the present case |

-._{1]50}_ In general, statements made by child abuse victims to medical providers are not
 testimonial in nature. See, e.g., State v.-Sheppard, 164 Ohio App.3d 372, 2005-Ohio-6065,
.J130; Edinger at 182; inre D.L,, Cuyahoga App. No. 84643, 2005-Ohio-2320, 120. Applying

: ;'thé reaSoning of Crawford and Davis, we- reach the sarne conclusion in the present case. J.B.

-;-]_,made the statements ‘while seekmg treatment-at a hospital not in the course of police

3 f_‘questionmg The statements were provrded so that the hospltal’s medlcal staff could treat'

her not to mvestlgate acts of alleged sexual abuse, nor to determme the |dent|ty of the

| SN perpetretor of the abuse. Se_e_Crawfo_rd at 68. Addltronally, there ls_nothing in the record to -

ST ;i,_}j_!indic:Iate that J.B.,rat:the.time only nin_e’ years' 'old, would have realized that her st_atements

.'_'would be available for use at a later trial. See Edinger at §90 (ﬁndi_ng;it;-"highiy'doubtfui“ thata

P .,si)t-year-oid had_any idea that her staternents would be preserved for use at a _iater trial).

{1151} Because J.B.'s statements- contained in the medical records were not

S :‘ 'testimonlal their mtroductton d:d not v:olate appeilant's constltutlonal rlght to confront

| wntnesses Accord Sheppard Edinger, State V. Martm Franklln App. No. 05AF'818 2006-
_Ohio-2749, f22. Even assumlng arguendo that her statements were test_lmomal, we note that
| JB was called to testify, proViding appellant with the op_portunity:to cross-examine her
e }reg'arding her statern.ents which formed the basis for the .medical-records, thus comporting
‘.with the standards for admitting her hearsay statements-set forth in b’oth Crawford and Davis,
; _."See Crawford .at 59; Dav.is at- 2278, accord Siler, State v. Jetfn'es, St_ark App. No. 2005-CA-
...0128, 2006-_Ohioa828, 114-19. "When the .declarant appears for cross-examination at trial,
the Confrontation Clause places no constraints at all on the use of [her] prior testimonial

| \statemen‘ts." Crawford at 59. _
| B 13-
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{1[52} Appellant also contends that the medlcal records are inadmissible hearsay '-
‘However, Evid.R. 803(4) excepts from the hearsay rule "[s]tatements made for purposes of |
' 'medical diagndsis or"treatrnent and descrrbmg medical htstcry, or past or present symptoms,
'pam or sensattons or the lnceptton or general character of the cause or external source
thereof insofar as reasonably pertlnent to dragnosrs or treatment "
| _{1[53} A trial court has broad discretion fo determme whether a declara_tion .should be
' ‘admis-si_ble' under a hearSay exception. State v. Dever ('1_992), 64 Ohio St.3d 401, 410. The
‘tecords at issue contain statements made by J‘.B.,.a patient _see'king diagnosis and treatment
by medical 'prefessionals.' We do not tlnd 'th'a_t the trial court abused its discretion by admitting
‘the evidence under this hearsay exception See.Sheppard at 1]29-30'

{1]54} Finally, we note that appellant stlpulated generally to the admrssrbrlzty of the

-~ ‘medical records at trial, whrle makrng several hearsay objectrons to. certarn statements not

ERT ’jmade by J. B The trial court redacted the portlons towhich appellant objected Strpulatlons :

or agreements by a defendant in the course of a criminal trial are brndlng and enforceable -'

‘='.'-State v. Brewer, Clermont App. No.‘ CA2002-03-025 2003-0hl0—1064- 1113, citing State V.
“ Folk(1991), 74 Ohio App. 3d 468 471, Appellant is consequent!y bound by his stipulation as |

to the admissibility of the records Seeid. |

- {Y55} Appellant‘s srxth asmgnment of error is overruled.

{1[56} Assrgnment of Error No. 7

{§57} "THE CUMULATIVE EFFECT . OF ASSIGNMENTS OF ERRORS ONE

- THROUGH SIX DENIED APPELLANT A FAIR TRIAL."

| {158} Appellant's seventh assignment of error contends that the cumulative effect of |

o the errors argned in his first six asslgnments of error, considered together, m'erit reversal of

- his convictions.

-4 -
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- {1[59} Although a pahticular error might not.conStitut_e prejudicial error 'in'and of itself,. a

y oonvict_ion may be reverse_d if the cumulative effect of the errors‘deprives a defendant ofa fair
. trial, despite the fact that each error individually does not cohstitute cause for reuersal State,
V. Gamer 74 Ohlo $t.3d 49, 64, 1995- Ohro 168; State v. DeMarco (1987) 31 Ohio St. 3d 191,

. paragraph two of the syllabus However the doctnne of cumulatlve error is. not appllcable

7 ‘where a defendant fails o establushmulﬂple mstances of harmless error during the course of

et the tnal Gamer at 64

{1[60} This court has found no mstances of error as. set forth in appellant‘s prevrous

o a53|gnments of error; nor has appellant alleged or establrshed any rnstances of harmless

error. Consequently, the doctnne of cumulatlve error is not apphoable in the present case.

: ';'Appellant's seventh assrgnment of error |s overruled

{1[61} ASS|gnment of Error No 8:

{1[62} "THE TRIAL COURT ERRED N SENTENCING APPELLANT TO SERVE ,

i :CONSECUTIVE PRISON TERMS "

= “L:‘-‘\

S _{1[63} In his elghth assignment of error, appellant asserts that the trial court erred by

- imposing consecutive prison terms.”

{1[64} Appellant f' rst contends that h|s sentence was lmposed in violation of the Ohio

o Supreme Court‘s decrslon in State V. Foster 109 Ohio St.3d 1, 2006 0hro-856 In Foster the

K court held that R.C. 2929 14(E)(4) whrch govemed the |mposmon of oonsecutwe sentences :

: was unoonshtutlonal masmuch as it required Judicial fact-finding before the lfT‘IpOSltIOﬂ of

j.'c'on'secutive prison senteno_es.- id. at paragraph _four of the syllabus. '

{165} Appsllant is mistaken in assertingf that the. trial court relied on this

unconstttutronal seotron when sentencsng h:m to consecutwe prison terms. The trial courti in

fact speclﬂcally fOUl‘ld that “none of the factors set forth in ORC 28929, 14(E)( ) would justify

E : consecutlve sentences in thls case.' Appellant's contention that he was sentenced under an

_15..



Butler CA2005-10-422

uncbnétitutional' statute is cohsedﬁentiy without merit.

{66} Neverthele'ss,' t'.he' trial cduﬁ sehtenced appellant to consecutive prison ternﬁ#
" upon concluding that consecutive sentences were maﬁdated by R.C.2929.1 3(F)(2).I The trial
” court étated at the_Sénte’nding hea’ring that it "does hot have the discretion o run.' these
~ sentences concurrent.” In its senténcing entry, the court stated: “Since the conviction on

each count requires' a mandatory sentence, pursuant fo ORC 2928.1 3(F_)(2),. the Court is
"required by law to run eéch’ s.gz_ntehcelbonsacutiyely. The Court speciﬁcally ﬁhds that none of -

" the factors set forth in ORC 2029.14(E)4) would justify consecutive sentences in this case."
 Appellant maintains on appeal that the trial court's interpretation of R.C. 2929.13(F)(2) wés

er'réneous."‘ | : | | |

- {167} The paramoﬁnt consideration in determining the meaning of a statute is

' _iegislativé intent.  Stafe V. Jackson, 102 Ohio St.Sd 380, 2004-0hio’-i’5206, '[[34 In

':dete'rm'ini_ng i-egis.Iat'iVe intent, we review the statutory language, according the words used
their usual, nonnal,'. or customary-meé'nihg. " Stafe eX rel. Wolfe‘v. Delaware Cty. Bd. of
Elections, 88 Ohio St.3d 182, 184, 2000-0%0-294. "With respect to legislative intent, '[i}f the
statute's language rea'sonably permits an interpretation consistent with .that infént, we should

- adopt if."' State éx rel. Petro v. old, '-1(-56 Ohio App.3d 371, 2006-Ohio#943, 1160, duoting F.

'Hoffmann-La Roche Ltd. v. Empagran S.A. {2004), 542 U.S. 155, 174, 124 S.Ct._2359._

.- {1[68} After reviewing R.C. 2929.13(F)(2) and considering the 'Iegi_slativ_e intent |
evidenced in the statute's language, we disagree with appeliant's argurhent that_'th-e trial court
" errgd in interpreting the "statute. RC 2929.13(F) recjuires mandatory prison terms for 14 |
serious offenses, one of which is "any. rapé.'.' Specifically, the statute states that the cburt
"shall impose a prison term or terms” for the listed offenses. We find that the imposition of
.rh'ultiple, man_datc')ry'prtison terms under R.C. 2929.13(F) impnciﬂy requires the imposit_bn of

- consecutive prison terms. Anything less would diminish the intended effect of the mandatory
I | - 16- o



‘_,_;_‘.,"sentences and would render such sentences ot truly mandatory We do not interpret the
' ) '_rlanguage of R C 2929 13(F) to allow for the p055|billty of a "volume discount " where a

- defendant essenttatly serves ( one term for the comm:ssmn of multlple serlous crimes for

o WhICh mandatory pnson terms are requlred

| L _{1]69}__ In _add_tti_on to_the "shali;_ tmpose a p_rison te_rrn or terms'_'_--ianguage. R.C.'
o 292§ 13([3) states that' except as specificaiiy provided in R C. .2929 20'or R C 2967.191, or
: _’_v;_‘when parole i is, authorlzed under R C 2967 13, the. court "shall not reduoe“ a defendant' |
. pnson terms pursuant to R C 2929 20, R C 2967 193 or any other provrsmn of R C. Chapter

2967 or Chapter 5120. We fi nd thls Ianguage to be a further lndication of the legislature’ s

: 1ntent to mandate consecutive sentences for muitiple prlson terms lmposed under R C.

._ 2929 13(F) It is apparent that the statute does not favor reductlons in mandatory sentences

L |mposed WhICh is what an order o’f concurrent sentences essentratiy is.

{1|70} The Ohio Supreme Court has stated that sentencrng courts have full dlscretion

':. to |mpose a pnson sentence wrthin the. statutory range and to impose multlple sentences

. etther consecuttvely or ooncurrently See Foster 2006-Oh|o-856 at 1[100 State v. Saxon

- )‘:7_109 Ohio St.3d 176 2006-Ohio 1245, 119 However the ccurt was setting forth ageneral rule
___.,__,,and was not addressmg cases in whlch a particular statute requnres consecutive sentences or
-' cases in which multlpie mandatory sentences are imposed A review of Ohio sentencrng law
revea!s rnstances inwhich a sentencmg court does not have drscretion to impose consecuttve

; ‘fl-or concurrent sentences See e. g R.C. 2929 41(B) (sentences for certa:n misdemeanors
such as escape and pandenng sexually oriented matter mvolvmg a minor, must be served :
consecutlvely) R.C; 2971 03 (sentences for certaln vrolent sex offenses must be served
'consecutrvely). We find that the imposition of muttlple, mandatory sentences under R.C.

" 2029. 13(F) is‘another such instance. - |
{1]71} We are aware of the general rule set forth in R.C. 2929.41 (A) that sentences of
' =17 \
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‘ lmprteonment shall be served conourrently See also, Stete V. Barnhouse 102 Oth St. 3d'
= 221 2004-Oh|o-2492 1[11 We are further awere that the ltsted excepttons to that rule do not .'
'tnolude R.C. 2929.13( ). However the general rule and the excepttons stated in. R C.

2929.41‘(A) do not specifically addrese cases in which the sentencmg court orders multiple,
. ‘.ma:"ndatory sentences. R.C. 2829.1 3('F) is a r_nore specitio statute dealing with such cases,

" and therefore the legislative intent embodied in that statute controls. See'R'c ts't-Stetev

Yarbrough 104 OhIO St 3d 1, 2004—0hto—6087 1]54 otttng State ex rel Belknep V. Lavelle

| (‘1985) 18 Ohio St.3d 180, 182 (itis a well—estabilshed rule of statutory construction that

, sper:tt" G provtetons prevatl over general provmtons ")

{1172} We recogntze that the courts of appeals in State v. Frankiin (Dec. 22, 2000)

o Greene App No. 99-CA-117 2000 WL 1867524 *4, and State v. Sharp, Allen App No. 1-02-

06 2002 Ohto-2343 1]26 have stated that a sentencmg court has the optlon to 1mpose

. concurrent or consecuttve sentences when a defendant is convncted of multlple counts of an

'offense listed in R.C. 2929 13(F) However we respectfully disagree with those courts’

‘conclusmne by which this court is ot bound. As stated above lt is our view that the

- |mp03|tten of multtple, mandatory prtson terms under R.C.2029.1 3(F) trnpltmtly_ requwes those
termsfto be"se-rv'ed consecutively. -Othervvis:e, the prison terms WOuld'nottrul'y be mandatory.
| Aooordlngly, we ovetrule appellant's eighth asslgnrnent of error.

{73} Assignment of Error No. 9

{174} "THE IMPOSITION OF FOUR CONSECUTIVE LIFE SENTENCES IS CRUEL

" AND UNUSUAL PUNISHMENT 0

{1[75} In hts ntnth asmgnment of error, appellant asserts that the tmposrtton of four,
consecutive life sentences constitutes cruel and unusual puntshment
{76} Casesinwhich cruel and unusoal puntshments have been found "are limited to

- " those involving sanctions which under the circumstances would be considered shooking to
o 8. _
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o . any reasonable person State v We:tbrecht 86 OhtO St. 3d 368 371 1999 Ohio-113

- quotmg McDougte V. Maxweﬂ (1964) 1 Ohto St 2d 68, 70 The rape of a chtld "is shockmg |

B _outrageous abomlnable and it has endurlng effects on the chlld " consequentty, a "penalty

equwalent to its enermity" is required. State V. Grego:y(1982) 8 0h|o App 3d 184, 185-186. |
{1]77} We note that the constltut:onailty of the sentence mandated by R.C. 2907. 02(8

"is a weltwsettled issue." State v. Sholler (Apr 28, 1997) Clmton App. No CA96-08-013 _

e Ohlo courts |nc!ud|ng thls court, have held that a sentence of life tmpnsonment under R.C.

2907. 02(8) is constttutlona! and is not cruel and unusual punlshment See Sholler State V.
Sme!cer(1993), 89 Ohlo App.3d 115, 127; State v. Gladdrng (1990), 66,IOh_|o App.Sd 502,

. -513; State v. Fentah-i(1990) 68.0hio App.3d 412, 438-439; Gregory.. Given the crimes

commltted by appe!lant in this case, we do. not find that the consecutlve I|fe sentences

m. Lo ordered by the trial court constltuted cruel and unusual punlshment See State v. Johnson.

, e Cuyahoga App. No 80436 2002-Ohio-7057, 1[119-120 and Statev Wotf(Dec 30 1994)

Lake App No 93-L-151, 1994 WL 738805 11 (t' ndmg consecutlve life sentences for rape

: ‘not cruet-and unusual pumshment). -Accordmgl_y, we _overrule appel_lant's ninth ass:gnment of

- error,

{78} ;ﬂ\ssignn'tent of Error Ne._ 10: | |
 {§79} "THE TRIAL COURT'S FINDING THAT APPELLANT IS A SEXUAL
'PREDATOR IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE AND THE
 EVIDENGE WAS INSU-FFICIENT AS A MATTER OF LAW TO PROVE "BY CLEAR AND
| CONVINCING EVIDENCE' THAT APPELLANT IS LIKELY TO ENGAGE IN THE FUTURE IN
ONE OR MORE SEXUALLY ORIENTED OFFENSES."
{1[80} In his final assignment of err_e_r, appellant argdes_-that the trial court’s decision

'_.elass_ifying him a sexual predator is aga_ins't the manifest weight of the evidence. - |
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{181} The Ohio Supreme Court has held that R.C. Chapter 2950 is remedial in nature
and not’ punltlve State V. Cook 83 OhIO St 3d 404, 413, 1998- Ohio-291. Accordlngly,_
appellate review of a trial court's sexual predator determmatlon is conducted applylng the civil
‘manifest welght standard See |d State V. Bowman Butier App Nos. CA2001 -05-117 and
CA2001-06-047, 2002 0h|o-4373 6. This standard reqmres that the trial court's
"determlnatlon that an offender is a sexual predator be upheld if the court's Judgment is
supported by some competent credlble evndence golng fo all the essent:al elements of the
case. !d., citing C.E. Moms Co. v. Foley Constr (1987) 54 Ohio St. 2d 279, 280. An

appellate court"wﬂl not disturb a trial court's determination upon a sexual predator hearing on

- appeal as being against the mamfest welght of the evldence if reasonable minds could arrive

o at the conclusnon reached by the. tner of fact " id. (cltatlons omitted). -
| {1[82} A sexual predator is statutonly deﬁned as"a person who has been convrcted of
e or pleaded guilty to commltting a sexually oriented offense andis llkely to engage in the future
- ‘|n one or more sexually oriented oﬁenses R.C. 2950.01 (E) When making |ts determmatlon
'a trial court-can classﬁy an |nd|V|duaI as a sexual predator only :f it concludes that the state

has established both prongs of the deﬂnltlon by clear and convmclng evidence. - R c.

" - 2950. 09(B) R.C. 2950.09(B)(2) requrres the trtal court fo consider "all relevant factors” in

' making this determination.! See, also, State . Lagow, Butler App. No. CA2001-06-144,

- .. 2002-Ohio-557. -

[y183} There is no dispute that the offenses for which appeliant was convicted '

1. These factors include, bul are not limited to: the offender's age; the offender's past criminal conduct and if a

criminal history, whether sentence served or treatment obtained; the age of the victim; whether multiple victims -
were Involved: whether the offender used-drugs or alcohol to impair the victim or to prevent the victim from

resisting; mental ilness or disability of offender; the nature of the offender's sexual conduct, sexual contact, or
interaction in a sexual context with the victim of the sexually oriented offense and whether the sexual conduct, '
" sexual contact, or interaction in a sexual context was part of a demonstrated pattern of abuse; whether offender
displayed cruelty or made one or more threats of cruelty, and any additional behavioral characteristics that
contribute fo the offender's conduct

-zoc
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: constltute sexually—onented offenses under the sexual- predator statue Consequently,
_':_- issue in the instant matter is whether the state presented clear and convmcmg evrdence a
o, trial _t_hat appellant |s lrkely__to engage in fut_ure sexu_ally-orrented offenses. S_e_e State v. Cook

. 83 Ohio St.3d at 423-424, 1998-Ohio-291.

{1]84} Having reviewed the record, we EcOnc_lude that the trial court's sexual predato:

. _._:l,:determination is supported by competent credlble evidence. At the time of the oﬁenses the

. _,::v;ctlm was nlne years old while appellant was 19 Appellant was treated asa member of the

. "__:_‘vrct:m s famrly, and used the trust gamed by th|s status to commlt the offenses The abuse
occurred on multlple __occasrons__ over a period of some months. The ,v_lctlms age, the

- '.-.'nurnerous rincidents and appellant's'“willingness to vlctirniZe a chlld regarded'as. a family

h i.-member are "telltale srgns" of his lrkellhood fo reoffend See State v. McComas Franklrn App

e No. 05AP-134, 2006 Ohio-380. See, also, St v Jackson, Franklm App No, 08AP-101,
- -f 2005- 0h|o-5094 1]36-40 (age of minor vrctlm and multlple mcudents were. lndlcators of
r ';accused's mablllty to refram from criminal conduct) see, generally, State V. Eppmger 91 Ohio
St fid 158 2001 Ohlo-SBO Further psychologlcal testlng of appellant revealed his risk of

T _recrdlvrsm as "moderate to h|gh Thls evrdence amply supports the tnal courl's determrnatlon

-' _' ,that appellant is a sexual predator Appellant's tenth assrgnment of error is overruled

{1[85} The judgment of the trial court is afﬁrmed
" YOUNG, J., concurs.
WALSH, J., COnCurs in part and dlssents in part._

‘ "WALSH J., concurrmg in part and dlssentlng in part

_WALSH J., dlssentmg

B {1]86} Because l dlsagree wrth the majontys analysrs and resolut:on of appellant‘

- -21-
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etghth assrgnment of error I respectfutty dissent. |
{1187} R.C. 2929, 13(F)(2) states that 3 court"shall rmpose a pnson term orterms"” for
"any rape,f' in addition to fourteen_other_ categories of offenses not at issue in the present
~ matter. “This section enumerates oe'rtain natances in whick a prison te‘rrn is mand_atory, and
" removes the trial court's discretion to impose community control or other nonprison sanctions.
" {y88} The trial court construed this section as mandating not only the imposition of a
-' prison term on each rape- count, but also;the impositio'n of'consecutive prison terms on each
count As the majorlty notes the tnal court stated at the sentenomg heanng that it "does not
have the dlscretlon to run these ‘sentences concurrent " In its sentencmg entry, the court |
) re:_terated its rnterpretatlon of the stat_ute,‘stattng.. ""Since the conviction on each count -
. requirés'amandatory sentenc'e, 'purstJant to ORC.2929.1 3(F)(2), the Court is required by law
1o run' each s'entence c}:onsec'utively-' The Court‘s’.peciﬁbﬂtty fi nds that nOne of the factors set ‘
r”jforth in ORC 2929. 14(E)(4) would justify- consecutive sentences in thrs case "
{1[89} I agree Wlth appetlant's argument that the tnal court erred by concluding that
R C 2929 13(F)(2) requires the 1mposrtlon of consecutive sentences
| " {990} Although the majonty begins its anatyS|s with a correct statement of law
" regarding statutory 'con.str‘ucti'on,'th;e'.'majority.failsto adhere to the rules it recites. | begin my .
analysis by reiterating that _“[t]he primary go_al of statut_ory construction is to give effectto the
intent of the 'Iegislature.“ State v. Wilson, 77 Ohio St.3d 334, 336, 1997-Ohio-35; Jackson at
1134, “In determining Iegtslati\re intent, the c'ourt first looks to the language in the statute -and
the purpose to be accomplished.” S‘tate ex rel. Purdyrf ,-t?lermont' Cty. Bd. of.Elections 77
Ohio St. 3d 338 340, 1997-Chio-278. See, also, Srate V. Ventura Butler App. No CA2005- .
- 03- 079 2005-0Ohio-5048, 1]10 A well- establlshed rule of statutory construction is that ":n
‘ _. 7 looking to the face of a.statute or Act to determine Ieglslatlve mtent srgnrt" cance and effect

y should be accorded to every word phrase sentence and partthereof if poss:ble KeyCorp
' ' -22-
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V. Tracy, 87 tho St.3d 238 241 1 999 0hl0—43 quotmg State V. ston 77 Ohlo St 3d 334,
. 336- 337 199?—0h|o-35 N B |
{1]91} Thls court followmg a prlmary rule of statutory oonstructlon must “appty a

statute as |t is wrltten when its meamng is. unamblguous and det" mte " State v. Hughes, 86'
» ,;_-JVOh:o St.3d 424 427 1999-Ohl0-118 citing State ex reI Savarese V. 'Buckeye Local Schoo!_

- 'Drst Bd. of Edn 74 Ohlo St, 3d 543 545, 1996 Ohlo-291 "An unamblguous statute must be

' '_ ‘applled ina manner con51stent wnth the ptaln meamng of the statutory language and a court

. i cannot simply ignore or add words " Portage Clty Bd. of Commrs v, Akron 109 Ohio St.3d

_L{,:t._,,106 2006-Oh|o-954 1152 cmng State exre! Burrows v. tndus Comm., 78 OhIO St 3d 78,81,

{1[92} The majonty conoludes that conseeutlve sentences are "lmpiled" by the statute 'S

use of the term “mandatory The phrase mandatory pnson ten'n" ts clear and unambsguous '

and *sz c__lef_ned- .as‘w_,':..tt',s_t.erm;.'.n._-. Pr'.ﬁ_st. fhatmusf be imposed for.-thef offenses set _f°ft-h in

dlvlsidns F("l)‘to-F(S)- [1 of section 2926. 13[] of the Revised Code." RC. 2929 01 (¥). The

" phrase is deft ned by statute makes no reference fo consecuttve sentences and requrres no

_— _.'_f:;;‘_;‘.,further mterpretatlon Th|s court |s snmply not pennltted to !nsert words or requtrements into.

| . .‘,Z‘:thls statute that is clear and unamblguous as written See ld Notabty, nelther the state nor

- E‘_‘_jthe majonty can: clte to any authonty for the prop03|t|on that oonsecutlve sentences are

mandated by R C. 2929 13(F) Although purporting to adhere to the leglslatwe mtent of the'

..=,-.statute, the majorlty can c:1te no Ieglslatlve hrstory or committee comment in. support of its
L result-onented conclusion, |
. {1]93} The plam Ianguage of R.C. 2929 13(F)(2) requares that a trial court "lmpose a: |
. pnson term" upon an offender convncted of rape and removes the trial oourt's dlsoretlon to

1mpose a nonpnson sanctton This sectlon makes no mentlon of consecut:ve pnson terms

| . rather, it simply reqwres that a prison term' be imposed _for th_e enumerated offenses.
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'Whether a prison term fs'ordered to run concurrent with, or consecutive to, another prison :

term has no bearmg on whether an offender is in fact sentenced fo & term of lmpnsonment for
Can offense Ses, e.g., Stale V. Saxon,109 Ohio St.3d 176, 2006- Ohlo-1245 19 ("[A] judge
""sentenclng a defendant pursuant to Ohlo law must consider each offense mdlv;duatly and
'tmpose a separate sentence for each offense. Onty after the Judge has lmposed a separate
pnson term for each offense may the judge then consnder rn his drscretron whether the
offender should serve those terms concurrently or consecutlvely“)
{1[94} Ohio's sentencmg scheme generally requires that sentences of imprisonment be
served concurrently See RC. 2929 41 (A) State v, Bamhouse 102 Ohlo St 3d 221, 2004-

_Ohlo-2492 11, Speolt” cally, R C. 2929 41(A) states: “Exoept as provided in division (B)of_ _

' this sectlon [|nter aha mlsdemeanor vehlcular assault; panderlng sexuatly orlented material

- : ]
) 1nvolv1ng a minor; escape] d|v15|on (E) of sectlon 2929 14 [ﬁrearm specsf' catlon] or dlwsnon'

’ (DY of (E) of section 2971 03 [sexually vnolent offender specification] of the Revrsed Code a -

o pnson term jail term or sentence of |mpnsonment shaﬂ be served concurrentlywnh any other |

" L—i * prison term.” (Emphasrs added) Thus except for certain enumerated statutes |mposmg_
o | nondrscretronary consecutlve pnson terms nore of whlch are appllcable in the present case,
g Ohio's sentenclng structure envrsnons concurrent prison terms. Post Foster whlch excrsed
R.C. 2929 14(E)(4) requiring the tnal court to make factual findings before |mposrng )
consecutrve_ sentenc'es, the decrston-to impose consecut_lve rather than concurrent sentences
s othemrise Ieft to the discretion of the trial court'. Foster at paragraph four of the syllabus.
{1195} The majorlty rejects the rewsed code's general preference for concurrent prison
.'sentences and instead reaohes its conctusmn based in part on the "more specrt" ic" R.C.
- 129291 3(F)( ). While this section does specifically address sentencmg in rape cases, absent
’ fror'n the‘sectlon is any reference to whether an offender convrcted of muitrple counts of rape

© must be sentenced to consecutwe prison terms. The 1egrslature has explicitly mandated in
- -24 - '
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other sectlons of Ohros sentenmng code that pnson termrs for certarn offenses must be
'.served consecutrvely See 2929 14, 2971 03 Contrary to the majontys conctusron the
consp,cuous,absence of any such requrrement in RC 292_9._13(F)(2) is ,r__r_rdrcatlve o_f the
l'egislatur_e's intent_ to le_av_e the decisio_n‘,t_o irnpose cons‘ecutiye prison terms to _th'e'discretion
§ of the trial court Whe.n sentenc'ing'an otfender to multiple mandatory prison ten'ns See State
g LV Franklm Greene App No 99 CA-117 (where "life rmpnsonment is the mandatory penalty

L the tnal court had no chorce of penaltles to asmgn otherthan maklng them consecutrve or

. concurrent"), : . | |
{1[96} Foster in fact emphasized "that trial courts have fulldiscretio‘n to impose a
' pnson sentence w:thrn the statutory range' lnctudrng the tmposmon of consecut[ve sentences
e jFoster at 1] 1 00 Only after the tnal court sentences an offender for each offense may the trial
: : court exerctse |ts drscretion and detennme whether concurrent or consecutwe sentences are

appropnate Saxon at ‘IIQ crtmg Foster at paragraph seven of the syllabus R C 2929 12(A)

G and State A Mathrs 109 Oh|o st. 3d 54, 2006-0h|o-855 paragraph three of the sytlabus
: t .-,,,;'--_‘.'_rr'Because R. C 2929 13(F)(2) contalns no language mdrcatlng that the Iegrslature mtended
| othanmse thrs premlse rs-equally appllcable when a tnal court sentences an-offendet under
5 thls sectlon See Frankhn, accord State V. Sharp, Allen App. No. 1 -02- 06 2002-Oh|o-2343 ,
s 1]26 (“R C. 2929 13[F][3] mandates that [the defendant] serve a pnson term in thrs case |
because th_e, vrctlm was und.er the age of thrrteen;,lt does _not requrre the lmposrtron of
o - consecutive sentences"). Conseqnently, I oOnCIude that R;C_. -2929.‘13(F_j(2) does not require
: | the irnposition of co‘nsecultive prison terms; rather, the trial court retains discretion to impose
" consecutive prison te'rms when sentencing under this seetion. |

{197} While'other appellate courts have reached the same conclusion that | reach in

) the present case, see Franklrn and Sharp, the maJorrty srmply d:sagrees wrth those holdmgs [

-agree that this court is not bound by the decisions of these courts but | fi nd the reasonrng in
-25- |
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e :.those cases persuasive when coupled with the-piain language of the statute. | also find it
~persuasive that no 'oth.e'r Oh.io court has.re'ached the conctusion reached by the majority |
~ today. | - _ | |

{798} Finally, whie correctly citing R.C. 2026.13(F) for the proposifion that a

- mandatory sentence irnpo‘sed underthat section ‘may not be "reduced,“ the majority falls to -'
~ cite any authority for its contention that ordering concurrent sentences is the legal equivalent

©of reducing a.sentence'-Underthis section. | R C. 2929 t3(t'=) prohibits reducing a sentence for
rape “pursuant to section 2929.20 [JUdlCla| release] 'section 2067.193 [Days of credit may be

:eamed] or any other provision of Chapter 2967 [Pardon parole probatron] or Chapter 5120

o [Department of‘ Rehablhtatlon and Cerrectron] " The statute makes no reference to the -

lmpositlon of consecutlve sentences under R.C. 2929 41 as a prohlbited "reductlon“ in .
.

B sentence as argued by the majorrty Followmg the majorlty's "volume drscount" reasonmg to

its Iogicat end concurrent sentences would never be appropnate where an offender is

.o convicted of multlple offenses asit would :nevrtabty perrnlt the offender to "essentlally" serve

. one sentence for the multlple offenses Although the majorrty mlght find consecutrve |

: sentences preferable in such. mstances the teglstature S|mply has not crafted OhIO S
| sentencing scheme to operate m this manner.
- {199} Whether sentences are ordered to be served consecutrvely or concurrently has.
.no beanng on whether or not a sentence is in fact |mposed See Saxon. Each sentence
stands mdependently and, unless otherwrse proscnbed by statute the decision to run the
| sentences consecutrvely or concurrently rests with the discretion of the trial court. 1d. While
' consecutlve sentences may often be approprrate, Ohio's sentencmg law, with few exceptions,

 leaves this determination to the discretion of the sentencing court. Because the frial court a

‘ exphcltly stated that it was not exercising its discretion when it |mposed consecutlve

. sentences in this matter, | would sustain appeltant‘s eighth assignment of error and remand
| - 26 - |
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: th:s matter for resentencmg This. resolutlon of appellant’s elghth asagnment of error would.
) render appellant's nmth asmgnment of error moot I qtherwns_e concur wnth t_he majorltys

. fresoiutton of the remaining aselgnm_e_nts of error.

‘This opinion or decnsmn is subject to further edltxng by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised fo visit the Ohio Supreme Court's web site at:
- htip: llwww sconet.state.oh.us/ROD/documents/. -Final versions of decisions
" are also.available on the Twelfth District's web site at:
- hitp://www. twelfth courts.state. oh uslsearch asp

“ni
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"~ IN THE COURT OF APPEALS OF BUTLER COUNTY, OHIO

STATE OF OHIO, . FIEDBUNERCO.  CASE NO. CA2005-10-422

C.OURTOF APPEALS . . o
 Appelles, - o . ENTRY GRANTING MOTION TO
| C LT ST 2006 ~ CERTIFY GONFLICT .
vs. . © CINDY CARPENTER

: CLERK OF COURTS
KEVIN JOHNSON, ol

Appellant.

.Th.e ebove cause is befdr‘e the court pursuant to a metion to certify conflict to the
Supreme Court ofVOhto filed by counse! for appellant Kevin Johnson, on October 5,
2006 and a memorandum in opposition fi Ied by counsel for appellee the state of OhIO ,
on October 9, 2006

Ohio courts of appea! derive their authority to eertify cases o the E)hid Supreme
Court from Section 3(B)(4) Articie IV of the Ohio Constitution, which states that when- -
ever the judges of a court of appea[s find that a Judgment upon which they have agreed |
is in confhct WIth a Judgment pronounced upon the same- questlon by any other court of
appeals of the state, the Judges shall certify the recard of the case to the supreme court
for review and final determination. For a conf__lict to warrant ce‘rtiﬁcation, i_t is not enough
: tne_t the re,asoning 'expreseed in the opinions of the two courts of appeal are inconsis-
tent; the judgments of the two courts must be in eonflict. .State v. Hankerson (1989), 52
Ohio App.3d 73. | |
| Appellant was convicted of four counts of rape of a child under the age of 13 in
| violation of R.C, 2907.02(A)(1)(b). Pureuent to R.C. 2929.13(F)(2), the trial court was
required to impose a prieon term for eecn count. The trial court imposed a Iite‘Sentence

for each count as required by R.C. 2907.02(B) because the victim was under the age of
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10. Indicating that it had no discretion in the matter pursuant toR.C. 2929 13(F) the
trial court ordered appellant fo serve the four life sentences consecuttvely
| - On appeal appeliant argued in his eighth assignment of error that the triai court
erred by imposing consecut_ive sentences. A_ppellant asserted that the trial court had :
the discretion to impose the life sentences either concurrentiy or consecutively. This .'
court overruled' appellant’s eighth assignment of errof, hoiding that R.C. 2829.13(F)
~ required the imposition of consecutive prison terms' ‘Appellant' contends that this court's
decision conﬂicts with cases dec:ded by the Second and Third District Courts of Appeal:
State v. Franklin (Dec. 22 2000), Greene App No 09-CA-117, and State V. Sharp,
Allen App. No. 1-02-06, 2002- Ohio-2342. |

This court's holding is in conflict with the hold ing in Sharp. In both this case and
Sharp, the appellant was convicted of multiple counts of one of the offenses listed in *
R.C. 2929..1-3(F). The trial court_ in both cases stated that con'secutii/e sentences were
required by law. The court in Sharp, in conﬂictwith this court's holding,‘sta'ted that co'n-' :

ot
secutive sentences were not. mandated by law, specifi caliy refernng to R C. 2929 13

(FX3).

- This court's holding is not in conflict with Franklin because the Second District's
statement regarding whether the trial court had discretion'to impose consecutive sen-
tences \ivas not part of t_he holding of the case. 'The' _triai court in .Frankiin imposed maxi-
mum sentences to be served concurrently. On appeal,-the appeilant contested the
imposition of maximum se’ntences The court of appeals rejected the appellant's argu-
ment additionally noting, without mentionlng R.C. 2929 13(F) that the trial court had
the option of making the sentences concurrent or consecutive. The appellant had not

raised the issue of whether the imposition of consecutive sentences was mandatory or

-2.
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' dlsoretlonary Therefore it does not appear that the court in Frankiin pronounced a

_ judgment upon the same questlon |

| Acoordlngly, the motlon to certlfy is GRANTED with’ respect to Sharp. The issue |
for certifi catlon is whether a trral court is requtred to impose consecutive sentences
when a defendant is convrcted of multiple counts of an offense listed in R.C. 2929.13(F).

ITIS SO ORDERED.

/
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STATE OF OHIO; PLAINTIFF-APPELLEE v. DON K. SHARP, DEFENDANT-APPELLANT
" CASE NO. 1-02-06 |
COURT OF APPEALS OF OHIO, THIRD APPELLATE DISTRICT, ALLEN COUNTY

2002 Ohio 2343; 2002 Ohio App. LEXIS 2343 -

May 16, 2002, Date of Judgment Entry

PRIOR HISTORY: - [**1] CHARACTER OF PROCEEDINGS: Criminal Appeal- from Common
Pleas Court. : : ‘ ' '

DISPOSITION: Trial court's judgment was affirmed. -
CASE SUMMARY

PROCEDURAL POSTURE: The Allen County Court of Common Pleas (Ohio), after
defendant's guilty plea, convicted him of two counts of gross sexual imposition in violation
of Qhio Rev. Code Ann. § 2907.05(A)(4), and sentenced tiim to serve two consecutlve
five-year prisen terms. Defendant appealed

OVERVIEW: Defendant's stepdaughter revealed that he molested her over a period of
approximately three years, while she was between the ages of 6 and 10. Defendant |

" contested the imposition of consecutive sentences under Ohio_Rev. Code Ann, § 2929.14
(E)(4). In addition to making the requisite findings under Ohio Rev. Code Ann. § 2929.14
(E)(4), the trial court had to comply with Ohio Rev. Code Ann. §. 2929, .19(B)(2){c) when
imposing consecutive sentences. The trial court made the requisite findings under Qhio
Rev. Code Ann. § 2929.14(E)}{4) including to protect the public and punish defendant. The
trial court also fuifilled Ohio Rev. Code Ann. § 2929.19(B)(2){(c) requirements by setting

forth the factual basis for its findings. The trial court noted that the defendant's abuse
occurred over a period of time and set forth multiple factual justifications for the
imposition of consecutive sentences. Defendant did not show how he was prejudiced by
the trial court's misstatement that Ohio Rev. Code Ann, § 2929,13(F)(3) mandated
consecutive sentences since the victim was under age 13, since the trial court made
abundant flndlngs to support its sentence pursuant to Ohio Rev. Code Ann. § 2929. 14(E)

(4).

OUTCOME: The appeals court affirmed the judgment.

- CORE TERMS: consecutive sentences, offender, sentence, seriousness, assignment of error,
necessary to protect, consecutive, sentencing, prison, sentencing hearing, factual basis,
molested, setting forth, prison term, pled guiity, disproportwnate, stepfather, five- year
sexual, punlsh .
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HN23 Ohio Rev. Code Ann. §.2953.08(G)(1) permits the Court of Appeals of Chio to vacate
- asentence and remand it to the trial court for the purpose of resentencing in the
-event that it clearly and convincingly finds that the record does not support the

sentence or that the sentence is otherwise contrary to law. More Like This Headnote |
Shepardrze Restrict. By Headnpte ‘

Criminal Law & P.r.o_ce.d_ure > Sentencing > Consecutlve Sentences “

HN2g Ohio Rev. Code Ann. § 2929.14(E)(4) governs the imposition of consecutive
sentences. ‘More. Like_ This ,I_-:_leadnq_tg I Shepgrdl__z_e:__Rég_trlct By Headnote
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“Hnsy, See Ohio Rev. Code Ann. § 2929,14(E)(4).
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HN4 3 Tn addition to making the requmte findings under Qhio_ Rev Code Ann 8 2929 14(E),.

~ (4), a trial court must also comply with Chig_Rev, Code Ann, § 2929, 19(B)(2)(c)

when imposing consecutive sentences. More Like This Headnote i
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HN6¥ When a statute further requires a court to prbvide its reasons for imposing a
sentence, as in the case of consecutive sentences, the court must make the
applicable findings and then provide a factual explanation setting forth the basis for
those findings. Failure to sufficiently state these reasons on the record constitutes
reversible error and requires a remand of matter for sentencing. More Like This Headnote

" COUNSEL: MARIA SANTO, Lima, Chio, For Appellant. '
JANA E. GUTMAN, Asst. Prosecuting Attorney, Lima, Ohio, For Appellee.
JUDGES' HADLEY J. BRYANT and WALTERS, 1.1., concur.
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HADLEY J.

[*PI] The defendant/appel[ant Don K. Sharp, appeals from a judgment of the Allen
County Court of Common Pleas, sentencing him to serve two consecutive five-year prison
terms after the appellant pled guilty to two count's of gross sexual impaosition. For the
foliowlng reasons, we affirm the Judgment of the trial court. :

- [*P2] The defendant was arrested after his stepdaughter revealed that he molested her

over a period of approximately three years, while she was between the ages of six and ten.
On November'7, 2001, the appellant appeared in court on a bill of information which charged
him with two counts of gross sexual imposition, a third degree felony in violation of R.C. _
2907.05(A)(4). The appellant waived his right to have the case presented before a grand jury
and was arraigned on the bill of information. He subsequently pled guilty to the bill. [**2]
A pre-sentence investigation was ordered. At a December 21, 2001 sentencing hearing, the

. appellant was sentenced to two five-year terms of imprisonment, to-be served consecutively.

The appellant now brlngs the instant appeal, asserting one assignment of error for our
review,

' 'ASSIGNMENT OF ERROR

[*¥P3] "The trlal court commﬂted an error of law by imposing consecutive
sentem:es

[*P4] The appellant asserts that the trial court erred by imposing consecutive sentences
without making the req'ulred statutory findings hor stating the factual basis for its decision.

[*PS] HNIZT R.C, 2953, OSLG)(l) permits this Court to vacate a sentence and remand it to
the trial court for the purpose of resentencing in the event that we clearly and convincingly
find that the record does not support the sentence or that the sentence is othermse contrary:
to law.

. . : _ -
[*P6] ,"”2? R.C. 2929.14(E)(4), which governs the imposition of consecutive sentences,

states in relevant part:

[*P7] H"N3F"(4) If multiple prison terms are imposed on an offender for
convictions of multiple offenses, the court may require the offender to serve the
prison terms consecutively if the court [**3] finds that the consecutive service
is necessary to protect the public from future crime or to punish the offender and
that consecutive sentences are not disproportionate to the seriousness of the
offender's conduct and to the danger the offender poses to the public, and if the
court also finds any of the followmg

[*P8] "(a) The offender committed the muitiple offenses while the offender was
* * * under post-release control for a prior offense.

[*P9] "(b) The harm caused by the multiple offenses was so great or unusual
that no single prison term for any of the offenses committed as part of a single
course of conduct adequately reflects the seriousness of the offender’s conduct.

[*P10] "(c) The offender's history of criminal conduct demonstrates that
consecutive sentences are necessary to protect the public from future crime by
the offender.”




[*P11] "N4FIn addition to making the requisite findings under R.C. 2929.14(E)
(4), the trial court must also comply with R.C. 2929.19(B)(2)(c) when imposing
consecutlve sentences. R.C. 2929. 19(B)(2)(c) states

[*P12] [**4] "’”5""(2) The court shall impose a sentence and shall make a
finding that gives its reasons for selecting the sentence |mposed in any of the
following circumstances:

[¥P13] "* * *

[*P14] "(a) If it imposes consecutive sentences under section 2929.14 of the
Revised Code, its reasons for imposing the consecutive sentences." Emphasis
Added

[*P15] As we explained in State v. Schmidt, n1 "N¥Fwhen a statute furtner requires the
court to provide its reasons for imposing a sentence, as in the case of consecutive sentences,
the court must make the applicable findings and then provide a factual explanation setting
forth the basis for those findings. n2 Failure to sufficiently state these reasons on the record
constitutes reversible error and requires a remand of matter for sentencing. n3

n2 Id citing State v. Edmonson (1999) 86 Ohio St.3d 324, 326 715 N.E.2d 131, See, also
State v. Jones. (20_01), 93 Ohio St.3d 391, 399, 754 N.E. 2d 1252,

n3 State v._ Gary. [ZOOI)L 141 ¢ Ohlo App 3d 194 196, 750 N.E. 2d 640; State v. Martin (2000),
140 Ohio App.3d 326, 334, 747 N.E.2d 318.

[*P16] A review of the sentencing transcript reveals that the trial court found that the
imposition of consecutive sentences was "necessary to protect the public and punish the
defendant.” The court went on to state: L _ '

[*¥P17] "Further the consecutive sentences are not disproportionate to the conduct since
the defendant poses the greatest danger and-the harm committed by the defendant was so
great or unusual that a single term, and I stress that in this case, a single term does not
adequately reflect the serlousness of the defendant's conduct.

[*¥P18] "The court further finds that the shortest term would demean the seriousness of
the defendant's conduct and would not adequately protect the public from future crimes by
the defendant or others ,

[*P19] These flndmgs, made on the record are sufficient to estabhsh compliance with R.C.
2929,14(E). :
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