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INTRODUCTION AND STATEMENT OF CASE

Starting in tax year 2001, Ohio began taxing the personal property of “natutal gas
companies” differently from that of “pipe-line companies,” assessin_g fhe former at 25% of true
value and the latter at 88%. The question here is which tax treatment Columbia Gas
Transmission Corporatidn (“Coluinbia Transmission™) should receive. The Commissioner
assessed Columbia Transmission as é.pipe—line company, but the Board of Tax Appeals (“BTA”)
reje(‘:t(;,d thai cqnclusion, h'oldjng that the company should be taxed as a ‘.‘natural gaé company_”

| Both statutory language and constitutional mandates confirm that the BTA’s conclusion
is correct. Given recent changes in the structure of the natural gas indusi;ry,- under the statute’s
| plain language, Columbia Transmission satisfies the definition of both a “natural gas company”
am‘i a “pipeline_ company.” R.C. 5727.01(D). Under settled pfinciples of tax law, when a
taxpayer falls within miore than one fa;( category, the taxpayér may claim whichever category
provides the more favorable tax treatment.

Because tﬁe Commissioner can’t win on the statute, he resorts to everything blt the
statute. He argues that a taxpayer is a natural gas company only if its “primary business™ is
supplying natural gas to consumers, even though the statute requires only that the taxpayer be
“engaged in the business” of doing so. He relies on PUCOfs interpretation of an entirely distinct
statute, without recognizing the significant preemption issues that color interpretation of that
statute bﬁt are irrelevant to the tax statutes. And he urges deference to his “settled administrative
practice” of treating Columbia Transmission as a pipe-line company, without acknowledging that
this interpretation only recently came to have any personal property tax consequence.

Moreovér, assessing Columbia Transmission at the 88% “pipeline” rate is not only
incorrect as a matter of statutory construction, it is also impermissible, as Columbia

Transmission argues on cross-appeal, as a matter of constitutional law, Under the

COI-1354194



| Commissioner’s frémework, property used in transporting aﬁd storing natural gas is taxed
differently depending on whether it is owned by a *“natural gas company” or a “pipe-line
company.” This is so even thougﬁ the property is identical in form and function, and even though
the companies use the property to compete with one another. This arbitrary distinction violates
Due Process and Equal Protection. Moreover, becanse the differing assessment rates beheﬂt 4
local distribution companies and Ohio consumers at the expense of interstéte pipelines and out-
of-state customers, theylviorlate the dormant Commerce Clause. Differing rates would also
violate the Supremacy Clause as the differing rates would conflict with the Natural Gas Act, 15
ﬁ.S.C. § 717 and federal regulatory policy. |

Tax Department p.ersonne_l themselves have expressed legal concerns about the rate
inequaliiy. "The Adniinistrator of the Public Utility Tax Division cautioned about an “equal
protection problem,” récognizing that the rate difference ;‘gives natural gas companies an
advantage.” Infra 40. Other tax personnel, tdo, recognized that the differential rates create
“question[s] of equity” and “inequities . . . within the' gas industry.” Infra 40.

In short, the BTA’s decision that Columbia Transmission must bé treated as a “natural
gas company” and assessed at 25% for tax year 2001 is both statutorily-cotrect and
cpnstitutionally—mandafed. Further, because Columbia Tranérﬁission also competes ﬁvith
cémpanies that gather” natural gas and with pipelineé carrying alternative ﬁlels, many of which
werg treated as general businesses assessed at 25% for both tax years 2000 and 2001, the

Constitution requires application of the 25% rate for tax year 2000 as well.

STATEMENT OF FACTS
A, Background and Procedural History.

In petitions for reassessment of its public utility personal property tax, Columbia

Transmission argued, for tax year 2001, that it satisfied the definition of a “natural gas company”

COL-1354194 ' -2-




and shbuld be assessed at 25% under R.C. 5727.11 1(C), and, folr both 2000 and 2001, that its
assessment at 88% violated the U.S. and Ohio Constitutibns. After a heaﬁng, the Commissioner
affirmed the preliminary asséssmenfs. (Second Supp. 1-3). |

Columbia Transmission appealed to the BTA and prgsented extensive evidence in a nine-
day hearing. The Board reversed the Commissioner’s final determination, finding that Columbia
~ Transmission quahﬁed as a “natural gas company” under R.C, 5727. 01(D)(4) and, as such, was
entitled to be assessed at 25%. (Appx. 28). Cltmg Junsdlctmnal limitations, though, the Board
| did hot address Colﬁmbia Transmission’s constitutional arguments. (Appx. 16).

The Commissionér appealed to this Court. (Appx. 33). Célumbia Transmission-cross-
appealé_d, re-raising ifs constitutional challenges. (Appx. 1).
B. Columbia Tra_llsmissioﬁ’s Business. |

Columbia Transmission, a Delaware corporation headquartered in Virginia during the
period at issue.(Supp. 662; Tr. I 21), and now headquartered in Texas, offers natural gas
transport service through a network of pipelines in ten states. (Supp. 61, 662; Tr. VII1 226; Tr. 1
24; Second Supp. 871). The Federal Energy Regulatory Commission (“FERC”) establishes the
| rates that Columbia Transmission may charge ‘(Supp. 664, 219-20; Tr. I 29-30; Tr. IIl180—81). :
| Columbia Transrmsswn s customers for natural gas transportation include state-regulated
“local distribution companies™ or “LDCs.” (Supp. 663; Tr. 125-26). LDCs pay Columbia
Transmission to transport gas to them, and the LDCs in turn transport it to consumers or other
utilities. (Supp. 663, 579, 18; Tr. 1 25-26; Tr. VI 74; Tr. VIIV 53-55). In Ohio, the PUCO
establishes the rates LDCs may charge, much like FERC establishes rates for‘Columbia
Tranémission. See R.C. 4909.15; (Supp. 672, 219-20; Tr. 1 64; Tr. I 180-81). |

- Columbia Transmission also provides transportation service to power companies,

industrial and commercial customers, and natural gas marketers. (Supp. 663; Tr. 125-27).
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Columbia Tfansmission sometimes delivers such customers’ gas to a transfer point into an LDC,
and sometimes delivers the gas to the customer itself via a “direct connect.” (Supp. 69, 1265-66;
Tr. VII 258). Columbia Transmission has “direct connects™ to several large power and industrial
cusfomers in Ohic_),'as well as tens of thousands of farm customers. (Supp. 69-72, 450; Tr. VII
260-69; Tr. IIT 94; Supp. 1265-66, 1269; Secondr Supp. 2).

Columbia Transmission also provides natural gas storage services. [ts storage customers
'includ_e LDCs; poWer, industrial, and commercial custormersr;r and marketeré. ‘(Surpp. 74-75, 4517,
662’-63, 1249; Tr. 123-27; Tr. Il 122-23; Tr. VII 277-78, 281). |

C. The Evolving Natural Gas Industry.

Historically, the movement of natural gas from producei' to consumer involved several
changes of oWnership. Tnterstate pipeline companies' purchased natural gas from producers and
transported it throughout the country. (Subp. 664-65; Tr. 1 32-33). They then sold the gas to
downstream pipelines or LDCs, which ultimately sold and transported it to consumers.

| In the last three decades, this scheme has changed entirely. As a result of federal
regulatory changes, intefstate pipelines were largely forced out of the business of oMng and
selling natural gas. (Supp.-664, 221-23° Tr. 1 32; Tr._II 187-96). Instead, they Begame essentialty
“common carriers”%trahspoﬂing gas owned by others. (Supp. 662, 222; Tr.132; Tr. II.189—90).

With these regulatory (fhanges camé a change in Columbia Transmission’s customer
base. Prior to restructuring, “virtually all of Columbia [Transmission’s] services were offered to
local distributioﬁ companies.” (Suﬁp. 665; Tr. 135). Now, Columbia Transmission “move(s]

significant volumes of gas on behalf of [non-LDC] customers.” (Supp. 665; Tr. I 33). Indeed, in

L Columbia Transmission and other companies treated as “natural-gas companies” under the
Natural Gas Act, 15 U.S.C. § 717 et seq., will be referred to as “interstate pipelines” to signify
their interstate character and to avoid confusion with the “natural gas company” terminology of
R.C. 5727.01. This in no way sanctions the treatment of such companies as “pipe-line
companies™ under that section.
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tax year 2000, 51.7% of the natural gas Columbia Trans_mission moved through its Ohio
pipelines was on behalf of customers other than LDCS. (Supp. 665, 696; Tr. 1 34-35, 158).
LDCs are also evolving toward a “common carrier” role. The volume of LDCs’ Ohio
throughput carried on a “tranqurtation oﬁly” basis has gone from about 20 percent in 1986 to
over 60 percent today. (Supp. 228, 569; Tr. 11 214-16; Tr. VI 35; Second Supp. 353). For

_industrial and power customers, the vast majority of nétural gas that Ohio LDCs deliver is
carried on a transportation-only basis. (Supp. 569; Tr. VI 35; Second Supp. 356, 358).

- Moreover, as a result of “Choice” programs—now statutorily-mandated for most LDCs, Sub..
H.B. 9, 124th Gen. Assem., Reg, Sess. (June 26, 2001); (Supp. 225; Tr. II 201-04; Second Supp.
352)-—an increasing number of residential customérs buy their natural gas from marketers who

 then ship it through LDCs. (Supp. 10, 576; Tr. VII 23-24; Tr. VI 61-62). Indeed, some LDCs,

including East Ohio Gas Company, are seeking to move solely into the transpbrt busine-ss,'ju-st as

- interstate pipelines have done. (Supp. 10, 607-08; Tr. VII 23-24; Tr. VI 188-89). |

D. Columbia Transmission’s Competitors.

The record includes extensive testimony about the competition Columbia Transmission
faces in this restructured industry. This competition comes from several fronts. For example,
Columbia Transmission competes with LDCs in (1) transporting natural gas, infra 31-32; (2) in
lprroviding delivery of natural gas to end users, infra 32-34; and (3) in providing natural gaé
storage, infra 34-35. Columbia Tfansmission also competes with transporters of fuels that are
alternatives to-natural gas, including refined petroleum products, infra 45-46; and competes with
LDCs and other non-utility entities that provide natural gas “gathering” services, infra 35-36.
Columbia Transmission’s competitors in each of these areas receive the 25% assessment rate in

contrast to the 88% assessment rate that the Commissioner imposed here. Infra 27, 46-47.
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ARGUMENT

PROPOSITION OF LAW NO. 1: An Ohio taxpayer that transports natural gas interstate by
pipeline and that engages in the business of delivering natural gas to Ohio consumers both

- directly and indirectly satisfies the definition of a “natural gas company” under R.C.
5727.01(D)(4) and is entitled to be treated as such for purposes of determining the proper
assessment rate to apply for public utility personal property tax under R.C. 5727.111.

A S.B. 287 Purports to Apply Differing Assessment Rates
to Overlapping Categories of Taxpayers.

Since at least 1911, Ohio statutes have listed natural gas companies and pipe-line
companies as two categories of “public utilities.” Originally, personal property of “public
ﬁtiiitie;” was uniformly assessed at 100% of true value. Other businesses’ personal property, by
contrast, was assessed at a lowef percentage. G.C.5388 (114 Ohio Laws 720). Thus, the key

question was whether a given entity was a public utility—not which kind. As time passed,

however, the legislature enacted differing assessment rates for different public utility categories.
E.g., G.C. 5388-5 (119 Ohio Laws 185)(May 8, 1941)(reducing rate for rural e.lectriq companies
- to 50%); R.C. 5727.12 (138 Ohio Laws 1784-85)(Dec. 31, 1979)(reducing rate for railroads);
R.C.5727.1 li ‘(143 Ohio Laws 9211)(Dec. 31, 1989)(reducing rate for most utilities, including
natural gas and pipe-line companies, from 1"0_0% to 88%). But even then the assessment rate
. applicable to n;itural gas companies and pipe-line companies remained identical, and the
distinction between the two thus remained largely inconsequential.

This changed in 1999. Under Am. Sub. S.B. No. 287, 123rd Gen. Assem.; Reg. Sess.
(Dec. 21, 2000) (“S.B. 287”), beginning in tax year 2001, personal property of natural gas
' coﬂlpanies and pipe-line companies was for the first time subjcct-to significantly different
asseésment rai:es. R.C.5727.1 } 1. (Appx. 18). Thus the distincﬁon bétween these two statutory -

categories—although historically inconsequential—became critical.
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Unfortunately, while this distinction imposes large tax consequences, the legislature has
not updated the statutory definitions to account for industry changes. As a result, the definitions
now create overlapping categories. Under the relevant definitions, an entity is a “natural gas

2 &

company” “when engaged in the business of supplying natural gas for lighting, bower, or heating
purposes to consumers within [Ohio] .‘ ... R.C. 5727;01(D)(4) (2000). An entity is a “pipe-line
company,” by contrast, “when engaged in thé business of transporting natural gas . . . through
pipes or tubing. . . .” R.C. 5727..01(D)(5). But today, companies traditionally thought of as
“pipe-line companies™ not only “transport” natural gas, they supply it direétly to consumers. |
(Supp. 433, 1265-66, 1269; Tr. TII 26-27; Second Supp. 355, 357). And companies traditionélly
considered “natural gas companies” not only “supply” gas t-o end users, they “tranéport” natural
gas—indeed, much of their throughput is transportation;orily. Supra 5.

Iﬁ short, as the BTA recognized, “regulatory changes and increased competitive férces
have significantly altered the natural gas ipdustry duﬁng the. last three decades, blurring former
distinctions which may have existed between interstafe pipeline companies and LDCs.” (Appx.
23). While the Conunissioner assessed Columbia Transmission as a “pipe-line company™ at

88%, as shown below, it equally satisfies the definition of a “natural gas company.”

B. Under the Plain Language of R.C. 5727.01(D)(4), Columbia
Transmission Qualifies as a “Natural Gas Company.”

_ An entity meets R.C. 5727.01(D){(4)’s definition of a *natural gas company™ if it is
“engaged in the business” of “supplying” natural gas to “consumers.” Columbia Transmission
- meets this test in several ways.

First, in delivering natural gas to LDCs for subsequent delivery to customers, Columbiﬁ
Transmission is “supplying” natural gas to dhio “consumers.” There is nothing in the stétute

that limits these terms to the final transfer of natural gas to the end user. Cf. Buckeve Power,
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Inc. v. Kosydar (1973), 35 Ohio St.2d 137, 140 (company held to “supply” electricity to
consumers although i;[ only generated electricity, and did not transmit electricity to end users).
Second, even if there is a direét-delivery—tb-end—user requirement, Columbia
Transmission showed below that it directly delivers natura] gas to numerous “consumers.”
~ Indeed, the Commissioner admitted that it is an “undisputed fact that some consumers directly
7 connéct and receive qertain volumes of gas from” Columbia Transmis_sion. (Br. to BTA 12.)
For example, Columbia Transmissioﬁ delivers natural gas to its LDC affiliate Columbia
Gas of Ohio, Inc., which in turn keeps a portion of the gas for its o@ use and hence constitutes a

“consumer.” (Supp. 1269). Indeed, in Carnegie Natural Gas Co. v. Tracy (Nov. 17, 1995), BTA

No. 94-K-526, 1995 Ohio Tax LEXIS 1357, the BTA concluded that Columbia Gas of Ohio’s
use of just .‘013% of the gas it received made it a “consumer” under R.C. 5727.01, id. at *4,a
conclusion that followéd from this Court’s. decision in Shopping Ctrs Assn. v. Pub. Util. Comm.
(1965),'3 Ohio St.2d 1, syllabus § 2.

Moreover, “the record demonstrates that [Columbia Transmission] 'directly supplies
nﬁtural gas to industrial, power-generating, residential, and farm customers for the purposes
delineated in R.C. 5727.01(D)4).” (Appx. 28). Although the Commissioner now seeks to
minimize the signiﬁcance of these direct connects (T.C. Br. 7-8, 12-13),% the record belies his
efforts. Columbia Transmission witness Carl Levandér explained that farm fap customers are
“residential or small groupings of residential customers who do receive service directly off of the
pip;:line,” using a regulator to reduce pressure to residential levels. (Supp. 450; Tr. 111 94-95).
The BTA recognizecﬁ that Colﬁmbia Transmission “has groups 6f residential and ‘farm tap’

customers, totaling almost 32,000.” (Appx. 21); accord (Supp. 1265-66, 1269; Second Supp. 2).

2 «T C. Br.” refers to the Brief of Appellant / Cross-Appellee Tax Commissioner. “OSBA Br.”
refers 1o the Brief of Amicus Curiae Ohio School Boards Association.
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Because this factual conclusion is “reasonable and lawful,” it should not be revisited. R.C.

5717.04; Aluminum Co. of Am. v. Kosydar (1978), 54 Ohio St. 2d 477, 479.

Further, Columbia Transmission actively seeks out industrial and power direct connects,
which can provide benefits by filling latent capacity and by creating opportunities for capital
investments. (Suisp. 70-71; Tr. \%II 263-65). Witness Jim Crews explained that as manager of
markét development for Columbia Transmission during the relevant period, his focus was “to try
to attract and aﬁéch direct connect customers to the interstate pipeliﬁe.” (Supp. 69; Tr. VII 260).-
He explained that these are typically “large-volume customers,” and he identified several: (1)a
5 OO—megaWatt power plant built by FirstEnergy in Lorain; (2)- an older nearby Edgewater plant;
(3) two Pacific Gas & Electric plants in Morrow County and Bowling Green; and (4) a Canton-
area wall board plant. (Supp. 71; Tr. VII 267-68). Columbia Transmission identified these same
end users in a char it presented to the Tax Commissioner. _(Supp. 1265-66, 1269). Based on all
this evidence, the BTA appropriately recognjzed Colﬁﬁbia Transmission’s direct connections to
“large industrial and electric generating companies.” (Appx. él). |

\ In light of the various types. of consumers who receive natural gas directly and indirectly
from Columbia Transmission, there can be no question that Columbia Transmission_is “engaged
| in the business of” supplying natural gas.to Ohio consumers. R.C. 5727.01(D)(4). The
Commiss‘ioner complains that the record identified only “a few industrial end-user customers.”
(T.C. Br. 12). But even delivering natural gas to a comparatiifely small number of consumers,

especially “large-volume” consumers such as the power and industrial customers specified,

3 The Commissioner’s attacks on this chart (T.C. Br, 12-13) are unwarranted. While the chart
reflects usage for 2002, Jim Crews testified that the same five end users specified were direct
connects in the tax years at issue. The Commissioner also complains that the source documents
used to compile the chart were not produced. But this was not required, as the document was
part of the statutory transcript from the Tax Commissioner, which automatically becomes part of
the record before the Board of Tax Appeals. See Ohio Locomotive Crane Co. v. Tracy, (July 16,
1999), BTA No. 97-K-918, 1999 WL 513805, fn 1, unreported, aff’d in part and rev’d in part on
other grounds, Aug. 10, 2000), Cuyahoga App. No. 76805, 2000 WL 1144802, unreported.
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(Supp. 71; Tr. VII 267-68), is adequat¢ to put Columbia Transmission “in the business of”
supplying and distributing natural gas. R.C. 5727.01(D)(4). ‘See Commonwealth Nat.
Resources, Inc. v. Virginia (1978), 219 Va. 529, 536 (concluding, for franchise tax purposes, that
_ pipeline that priﬁarily delivered gas to LDCs but also delivered to an industriél customer was
engaged in the “business of distributing and selling natural gas”).!

| - G The Principle of. .Strict. Construction Applies.

- “Strict construction of taxing statutes is required, and any doubt must be resolved in favor
of the citizen upon whom or the property upon which the burden is sought to be imposed.” Gulf
Qil Com. . v.'Kosyciar (1975), 44 OMO S;c.2d 208, syllabus § 1. As such, “[s]tatites imposing a
tax will be c_oﬁstrued strictly-against the state and liberally toward the taxpayer.” Akron Transp.
Co v. Glander (1951}, 155 Ohio St. 471, 474. Under these principles, because Columbia
Transmission satisfies the définitions of both a “natural gas company” under R.C. 5-727.01(]2))(4)
-and a “pipe-line company” under R.C. 572?.01(D)(5), the statute must be construed to give
Columbia Transmission the benefit of the more favorable category.

Below, the Commissionér sought to evade this weli-settled brinciple by claiming that the
statutes at issue “are not ones that define the subjects of taxation as such.” (T.C. Br. to BTA 15-
16). But this Court has never undefstoqd the érinciple of strict constructioﬁ to be so limited.

See, e.g., Gulf Oil, 44 Ohio St.2d at syllabus 9 1; Bowman v. Tax Comm. (1939), 135 Ohio St.

295, 304 (“All tax laws as well as the application of such laws are to be construed strictly against

the state.”). Consistent with this inclusive formulation, strict construction has been applied to

* Cf. R.C. 5739.01 (F), (G) (for sales tax pmgos_es, defining “engaging in business” as
“commencing, conducting, or continuing in business . . .” where “business” is defined as “any
activity engaged in by any person with the object of gain, benefit, or advantage, either direct or
indirect”) §emghas1s add\e‘;ié,; accord State ex rel. City Loan & Sav. Co. v. Zellner (1938), 133
Ohio St. 263, 263, 272 (Where lender’s sale of repossessed property was “continually and
systematlcalfy” conducted, lender was “engaged in the business of selling tangible personal
property” even though such sales represented only “about 1/1000 of the volume of its business™).
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statutes not defining “subjects of taxation.” See Gulf Oil, 44 Ohio St.2d at 216-18 (where

business fell within two statutory descriptions leading to different apportionment methodologies,

method most favorable to taxpayer applied); Roxane Laboratories v. Tracy (1996), 75 Ohio St.3d
125, 127 (strict construction applied to question whether report of combined income was timely).

kLY

In any event, because a taxpayer’é classification as a “natural gas company,” “pipe-line
company,” or both determines whether its property. is subject to the public utility pérsonal
' property tax of Chapter 57, R.C. 5727.01, 5727.06, the definitions here do define “subjects of

taxation” and should be strictly construed even under the Commissioner’s theory.

D. Treating Columbia Transmission As A Natural Gas Company Is
Necessary to Avoid Serious Constitutional Issues.

The BTA’s interpretation not only honors the statute’s terms, it also av_oids the serious
constitutional queétions that result from the Cémmissioner’s reading. “Where a statute is
- suscepuble of two constructions, by one of which grave and doubtful constitutional questlons
arise and by the other of which such questions are avmded [a court’s] duty is to adopt the latter.”
Jones v. United States (1999), 526 U.S. 227, 239 (citation and gquotation omitted); _s_ml_sg, eg,
Co-operative Legislative Corhmt. of Transp. Bhds. v. Pub. Util. Comm. (1964), 177 Ohio St.
101, syllabus 2. Because treatiné Columbia Transmission as 'a pipe-line company r.esults, at

least, in serious constitutional questibns, infra 25-50, avoiding that reading is warranted,

E. The Commissioner’s Arguments For Not Treating Columbia
Transmission as a Natural Gas Company Are Unavailing.

This Court has repeatedly stated that “[t]here is no authority under any rule of statutory
construction to add to, enlarge, supply, expand, extend or improve the provisions of the statute to .
meet a situation not provided for.” 'Vought Industries. Inc. v. Tracy, 72 Ohio St.3d 261, 265-66,
1995-Ohic-18 (quotation omitted). Rather, a court’s “obligation is to apply the statute as

written,” Id. at 266. Yet, here, to avoid the statute’s actual terms, the Commissioner offers up a
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series of non-statutory arguments for refusing to treat Columbia Transmission as a “natural gas

company.” The Court should decline this invitation to rewrite the statute. See State ex. rel.

Foster v. Evatt (1944), 144 Ohio St. 65, 104 (“In seeking legislative intention courts are to be
guided by what the legislative body said rather than what we think they ought to have said.”).
1. The Commissioner’s “Primary Business” Reading Lacks Support in the Statute.

(a) The statute considers only whether the taxpayer is “engaged ih the
business” of supplying or distributing natural gas.

The Commissioner-éngrafts the word “primarily” onto the statute, linﬁting “patural gas
companies” to entities primarily “engaged iﬁ the business of supplying or distributing natural gas
to consumers.” R.C. 5727.01(D)(4). But that word appears nowhere in the text. As discussed,
an entity can be “in the business of” supplying na1-:ural gas based on even a relatively small
number of customers, and fegardless of whether it may be “pﬁmariiy"’ engaged i_n‘a- different

business. Supra 10. Changes to statutory text are the Legislature’s purview, not this Court’s.

Cf. Storer Communications, Inc. v. Limbach (1988), 37 Ohio St.3d 193, 194 (where tax statute
- considered whether “the income-producing acﬁvity” involved solicitation, Commissioner and -
BTA erred in interpreting as “the principal income-producing activity™).
(b} . R.C.5727.02 does not apply here,
The Commissioner argues that RC 5727.02(A) is the “dispositive statute” reqqiring
adoption of a “primary business”_test. (T.C. Br. 19). Tellingly, however, the Commissioner did

~ not even cite this now-"dispositive” provision before the BTA. Sege Bd. of Edn. v. Kinney

(1986), 24 Ohio St.3d 184, 185 (“As a general rule, this court will not consider matters which
were not presented to the Board of Tax Appeals.”). |
In any event, the Commissioner was correct not to raise this argument below—the

provision has nothing to do with this case. R.C. 5727.02(A) does not address how to distinguish
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between types of public utilities or, more specifically, between a “pipe-line company” and a
“natural gas company.” Rather, it establishes a test for determining whether an entity is a
“public utility” at all. Under R.C. 5727.02(A)(1) if an entity is engaged in “some other primary
business to which the supplying of electricity, heat, nature;l gas, water, transportation, steam or
air to others is incidental,” then it is excluded from the definition of a “public utility” and from

kN1

the definitions of specific types of public utility (e.g. “electric company,” “natural gas company,”
or “pipe-line company”). Thé remaining subsections of R.C. 5727.02 are sifnilar, providing that
certain taxpayers that undertake minor utility-type activity are not public utilities at a_ﬂ. See R.C.
5727.02(B) (en_tity supplying utility services to tenants); R.C. 5727.02(C) (petroleum producers
and refiners); R.C. 5727.02(D) (natural gas producers and gatherers).

The flaw in applyiﬁg R.C. 5727.02 here, then, is obvious. The Commissionef argues that
Columbia Transmission falls outside th¢ category “natural gas company” becéuse it is “engaged
in s_bme other primary business to which fh_e supplying of.. .Inatural gas is incidental.” R.C. |
5727.02(A)(1). Baut if that is true, thén not only would it fail to qualify as a “natural gas
cdmpany,” it would not qualify as a-“pipe-l_iﬁe company” or as a “public utility” at all. Id.

Because no one, including the Commissioner, has suggested that R.C. 5727.02 takes
Colurﬁbia Transmission outside the definition of a “public utility,” that necessarily means that
Columbia Transnﬁssion is not “engaged iﬁ some other primary business to which the sﬁpplying
...of natural gas is incider;tal.” R.C. 5727.02(A)(1). Rather, the structure of R.C. 5727.02

confirms that “supplying natural gas” is a central, not an “incidental” role of an interstate
PPLY. g

pipeline—whether by delivery to LDCs or directly to consumers. Supra 3-4, 7-10.
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(c) Case Law Does Not Support The “Primary Business” Interpretation.

'The Commissioner argues that even if R.C. 5727.02 has no application here, a “primary
business” interpretation of R.C. 5727.01(D} is nonetheless appropriate. (T.C. Br. 20-21). The
caées the Commissioner cites, however, do pot support him. | |

'-I‘hre.e of the cited cases apply a “primary use” test to determine whether a transaction is
exéepted from sales tax because of the traﬁsfen*ed item’s direct use for statutorily specified
purposes.” The Commissioner t;ites no authority for using this test outside the sales tax céntext.
See Kroger Co. v.Lindlez.(lQ?S), 56 Ohio St.2d 138, 142 (“The primary use test has been
limited in its application by this- court solely to the confines of R.C. 5739.01.”). Moreover, these

cases involve sales tax exemptions, which, unlike other tax statutes, are construed against the

taxpaycf. E.g., Natl. Tube Co. v. Glander (1952), 157 Ohio St. 407, syllabus 9 2. Finally, the
statutes contained nothing reseﬁlbling R.C. 5727.01(D)’s “engaged in the. business of” langﬁage.
The other cases the Commissioner cites considered an item’s primary use in addressing
 whether it had lost its character as personalty due to attachment to and dedication‘ to the purposes
of la-nd or a vehicle.’ But that inquiry is necessarily a matter of degree, making consideratioﬁ of
the propeﬁy’s “primary use” nlatural and appropriate. That is a far cry from simply engrafting
thg word “primarily” into the statute’s “engaged in thé business of” formulation here.
Finally, each of the Commissioner’s cases involved determining the primary fun;tions of
a piece of property, not the primary roles of a taxpaver, which is the question here. In fact, in

Manfredi, the Court rejected the BTA’s analysis for wrongly focusing on the activity in which

* Mead Corp. v. Glander (1950), 153 Ohio St. 539; A.J. Weigand, Inc. v. Bowets gl 960), 171

Ohio St. 78, 79; Manfredi Motor Transit Co. v. Limbach (19%9 ), 35 Ohto St.3d. 73.

6 Zangerle v. Std. Oil Co. of Ohio (1945), 144 Ohio St. 506 (land); Parisi Transport. Co. v.
ilkins, 102 Ohio St.3d 278, 2004-Ohio-2952 (vehicle).

COI-1354194 -14-



the taxpayer was “primarily and principally engaged.” According to the Court, that was “not the
question.” Id. at 76. Rather, the question was the primary L@ of the particular property.
| The distinction is important. Part of the tax scheme’s problem here is that it imposes
different assessment rates for'different taxpayers, even if they use the same types of property for
the same functions .in competing with one another. Thus, while LDCs in Ohio own substantial
property whose “primary‘use” is long-distance natural gas transpoﬁ and storagé, under the

Commissioner’s approach; that property is taxed more favorably than Columbia Transmission

property which has an identical primary use. Infra 28-31; ¢f. State ex rel; Hdstetter v. Hunt
(1937), 132 Ohio St. 568, 582 (legislature can “classify personal property for the purpose of
taxation” but not “classify taxpayers so as to distribute the burdens of taxation unequally”).

(d)  Where the General Assembly Intends to Focus on a Taxpayer’s “Primary
Business,” It Has Done So. - :

Where the General Assembly wishes to base statutory distinctions on a taxpayef’s
“primary” business, it does so expressly. 7 For cxaﬁple, R.C. 5727.01(D)(2) defines telephone
corﬁpanies as those “primarily engaged in the business of providing local exchange telephone
service.” In turn, R.C. 5727.01(H) defines an “interexchange telecommunications company™ as
“a person that is engaged in the business of transmitting telephonic messages to, from, through,
or in this state, but that is not a telephone company.” This paiting of definitions-—-unlike those
for natural gas companies and pipe-line companies in the same section—ensures that “telephone
companies™ and “interexchange telecommunications companies™ are disjoint categories.

“Having used certain language in the one instance and wholly different language in the other, it

"E.g., R.C. §709.55 (exempting from personal property tax property used to process grapes if
used by holder of liquor permit whose “primary business” is production of wine); R.C. 5725.01
(defining “dealer in intangibles” as engaging in “a business that consists primarily of” lending
money or other listed activities); R.C. 5733.09(D)(1) (defining “commercial printer” as a person
“primarily engaged in the business of commercial printing”); R.C. 3734.31 (defining
“commercial hazardous waste landfill” in terms of its “primary business activity”).
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will . . . be presumed that different results were intended.” Metro. Sec. Co. v. Warren State

Bank (1927), 117 Ohio St. 69, 76; M State v. Edmonson, 86 Ohio St. 3d 324, 326 1999-
Ohio;l 10 (discerning from “difference in the language of . . . sections within the same chapter
and on the same subject” that had the legislafure intended a particular interpretation in one
provision, “it would have explicitly expressed that intent as it did in” the other).

(e) The Commissioner’s Factual Assertions Regarding Columbia
Transmission’s “Primary Business” Are Irrelevant.

~ The Commiss'ioner spends significant portions of his brief setting forth factual assertions
that he believes demonstrate that Colﬁmbia Transmission’s “primary business” is something
_other than supplying natural gas directly to consumers. (T.C. Br. 7-14, 19-20). As R.C. 5727.01
does not include a “primary business” test, however, those assertions are irrelevant.

Moreover, the Commissioner’s arguments fall sﬁort on their own terms. The
Commissioner’s flawed efforts td minimize Columbia Transmission’s deliveries to end users
have already been discussed. Supra 7-10. The Commissibﬁer also emphasizes that Columbia
Transmission classifies i{s property as “transnﬁission” rather than “distribution” under FERC’s
uniform system of accounts. (T.C. Br. 8-12). But under the FERC accounts, “distribution”
property includes only prbperfy uséd primarily for delivery of gas “Within a distribution area.”
929, Part 201, Title 18, C.F.R. See also infra 30. While Columbia Transmission delivers
substantial amounts of natural gasr directly to isolated, often larger consumers near its pipelines,
supra 8-9, these deliveries are not within a “distribution area.” As such, it is neither surprising
nor informative that Columbia Transmission does not characterize its property as “distribution”

property and it certainly does not mean that Columbia is not distributing gas'.3

8 Moreover, any claim that a taxpayer that characterizes its property largely as “transmission”
property under the FERC accounts cannot be a “natural gas company” is inconsistent with the
record, which demonstrates that other taxpayers that are treated as natural tgas comlpanies report
large quantities of “transmission” property under the FERC definition. Infra 28-31.
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2, The Commissioner’s Reliance on Columbia Transmission’s
Regulatory Treatment is Misguided.

(a)' The Distinction Between Federal and State-Regulated
Entities Does Not Track the Ohio Definitions.

The Commissioner’s effort to justify his interpretation of “pipe-line companies™ and
“natural gas companies” as somehow paralleling federal statutes that distinguish between entities
‘ subject to federal and state control falls flat. (T.C. Br. 5-6}. To begin with, the Ohio tax statutes
make absolutely no refefence to the federal statutes that create this regulatory division.
Moreover, those federal statutes employ entirely different tel-‘m,inology, making 'any_ implicit
ctoss reference to then’; more confusing than helpful. See, e.g., 15 U.S.b. § 717a(6)(defining
“natural gas company” to include inferstate pipelines). Finally, any suggestion that the Ohio
definitions of ‘fnatulfal gas company” and “pipe-liﬁe company” track the distinction between
state- and federally-regulated entities founders on the fact that some companies taxed as pipe-
line companies are in fact regulated by PUCO, not FERC. (T.C. Br. 6). |

(b)  Regulatory Definitions Do Not Control in I'nte'rpreting Tax Provisions,
and It Is Inappropriate to Rely on Such Regulatory Definitions Here.

In other places, the Commissioner argues that R.C. 5727.01’s definitions must be
interpreted to track the PUCO’s interpretation of similar definitions in R.C. 4905.03. (T.C. Br.
15-19). But the interpretation of regulatory statutes is “not controlling” in a tax case. S@ Akron

Transp. Co., 155 Ohio St. at 474. Instead, the definitions of “public utility” in Chapter 4905 and

5727 “are relevant solely to the statutory chapters in which they are located.” Castle Aviation,

Inc. v. Wilkins, 109 Ohio St.3d 290, 293 2006-Ohio-2421 (quotation omitted).

The Commissioner’s cases are not to the contrary. Chrysler looked to a PUCO order as a
tool in interpreting particular terminology, but did not suggest that this cross referencing was

mandatory. Chrysler Corp. v. Tracy, 73 Ohio St. 3d 26, 28, 1995-Ohio-124. And while the
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Tenth District dredged from MCI Telecomm. Corp. v. Limbach, 68 Ohio St. 3d 195, 1994-Ohio-

489, the principle that the Tax Commissioner “must reconcile his construction of the term
‘transmitting telephonic messages” with that of PUCO,” AirTouch Paging v. Tracy (1996), 111
Ohio App.3d 202, 209, nothing in the decision itself suppoﬁs that reading. Instead MCI simply
concluded, on the facts of a particular case, that two groups of entities both of which the PUCO
treated as telephone companies under a definition identical to the tax deﬁm‘uon both of which
used “the same type of equipment,” and both of which the PUCO regulated in an identical

manner could not, consistent with Equal Protection, be differentially taxed. MCI, 68 Ohio St.3d

at 200; see also Southwestern Bel} Mobile Systems, Inc. v. Ark. PSC (2001), 73 Ark. App. 222,
227 (noting that MCI, and indeed, Airtouch itself, “would have to be read very broadly” to
supporf the argument that regulatory and assessment authority must be symmetric). In the end,
the mosi-; that these cases establish is that, as the BTA has ﬁut it,_“ender certain circumstances, it
may be appropriate fo consider the PUCO’s interpretation and application of the latter statutes
when determining the effect of the former.” Carnegie, 1995 Ohio Tax LEXIS 1357 at *16-18
(considering regulatory treatment, but refusing to find it controlling in tax case).

Even if interpretations of regulatory statutes can sometimes shed light on language in tax
provisions, that is not the case here, as the considerations in interpreting the two statutes differ
significantly. As an initial matter, in light of the principle that tax statutes must be construed in
the taxpayer’s favor, the definitions of “natural gas company” and “pipe-line company” in R.C.
5727.01 must be interpreted in favor of Columbia Transmission, even if no similar interpretive
principle would guide the similar definitions under R.C. 4905.03.

Further, the Dormant Commerce Clause and the preemptive effect of the Natural Gas Act

severely limit the States” ability to regulate a natural gas utility operating interstate. See. e.g.,
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Schneidewind v. ANR Pipeline Co. (1988), 485 U.S. 293, 300-01. Thus, it is federal

preemption, not Ohio’s statutory definition, that prevents the PUCO’s treatment of Columbia

‘Transmission as a “natural gas company.”. In re Complaint of Steve Bowman (May 19, 1987),
PUCO No. 83—1328—GA—CSS, 1987 Ohio PUC LEXIS 1241 at *8-9 (federal preemption
precluded PUCO from exercising jurisdiction over Columbia Transmission, even if the company
met the definition of a “natural gas company” in R.C. 4905.03).

For pﬁrposes of state taxation, in contrast, treating an. interstate pipeline as a “natural gas
company” subject to the same treatment as state-regulated LDCs poses no preemption concern. |
In fact, failing to do so raise§ substantial constitutional issues. Infra 41-44. That is, whether a
utility operates locally or interstate is a logical and constitutionally required distinction in
drawing regulatory lines. it is, however, an irrelevant and ;:onstitutionally prohibited distinction
in dravﬁng lines for purpose§ of state taxation. Thus, the principle calling for avoidance of
- constitutional doubt pulls the tax definition_s and regulatory deﬁhitions in opposite directions.

Indeed, the federal preemption issues here make any discussion of how the PUCO treats
Columbia Transmission all but meaningless. In fact, because of the broad preemption of state
regulation of interstate natural gas transportation, the best description of how the PUCO treats
Columbia Transmission is, “it doésn’t.” The Commissioner_ makes much of the fact that
Columbia Transmission is not on the PUCO’s list of “naturél gas conipanies.” (T.C. Br. 2).
What the Commissioner fails to note is that Columbia Transmission is also not on the PUCO’s
‘comparable list of “pipe-line companies,” which is limited to intrastate companies. (Supp. 1340).

In any event, even if the PUCO views Columbia Transmission as a “pipe-line company™
under R.C. 4905.03 for some limited purpose, this characterization is entitled to no weight in

interpreting the taxing statutes as the PUCO has acknowledged that federal preemption
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forecloses the alternative of treating Columbia Transmission as a “natural gas company.” Cf.
Carnegie, 1995 Ohio Tax LEXIS 1357 at *17-18 (giving tax and regulatory deﬁnitions different
interpretations, noting possible preemption issues affecting regulatory interpretation).

(c) Appeal to the Regulatory Definitions Is Inconsistent with
the Commissioner’s Other Arguments.

The Commissioner’s argument that the tax interpretations of “natural gas company™ and
“pipe-line company” must blindly mimic PUCO interpretations is inconsistent with his argument
that a “primary business™ test should control, as such a test is not used in the regulatory context

See Atwood Resources, Inc. v. Pub, Util, Comm. (1_989), 43 Ohio St.3d 96, 101 (holding natural

gas producer supplying two consumers was “engaged in the busihess of supplying nétural gas”
within R.C. 4905.02, without consideration of whether that was its “primary business”). Indeed,
_ a-“pﬁmary business™ interpretation would be problematic in the regulatory context, allowing
entities with some other “ﬁrimary” business to undertake substantial public-utility-type activity
without qualifying as ar“public utility” and thus without falling under the PUCO’s authority.’
Analogy to the -regulatory context also undermines the Commissioner’s argument that

Columbia Transmission cannot meet both the definition of a natural gas company and a pipe-line

company. See R.C. 4905.42 (“No company that ig both a pipe-line company . . . and a natural

gas company ... shall be required to apply to the commission for authority to issue stocks, bonds,
[etc.]...” (emphasis added)); Panhandle E. Pipe Line Co. v. Pub. Util. Comm. (1978), 56 Ohio
St.2d 334, 335-36 (characterizing entity as “both a ‘natural gas company’ as defined in R.C.

4905.03(A)(6) and a ‘pipe-line company’ under R.C. 4905.03(A)(7)").

? A “primary business” interpretation is equally ill suited to other Ohio statutes with “engaged in
the business” language. See, e.g., R.C. 5743.41 (no person “engaged in the business of
trafficking in cigarettes” shall fail to display required license).
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3. The Commissioner’s Interpretation Is Not Entitled to Deference.

The Commissioner urges deference to the “on-going and settled administrative practices

by the taxing and regulatory authorities alike.” (T.C. Br. 17). But deference is not appropriate.
~ As an initial matter, the Commissioner’s effort to claim that PUCQ’s interpretation of

regulatory statutes is entitled to deference in a tax appeal has no basis. (T.C. Br. 17). The PUCO
dbes not interpret the tax statutes, and, as discussed above, its interpretation of similar statutory
language in the regulatory arena isa qonipletely distinct issue. Likewise, the Commissioner’s
. apparent attempt to argue for deference to FERC’s interpretation of federal regulatory statutes,
| (T.C. Br. 17-18), goes from incorrect to ridiculous—the federal statutes use entirely differently
terminology, and relate to entirely different matters than the Ohio tax code.

Nor is the Tax Commissioner’s own interpretation entitled to significant weight here.
First, Columbia Transmission is within tﬁe plain statufory definition of a “natural gas company,” |
leaving no room for deference to the Commissioner’s contrary view. See. e.g., Ohio Dental

Hyeienists Assn. v. Ohio State Dental Bd. (1986), 21 Ohio St.3d 21, 23; R.C. 1.49 (agency

construction is a proper consideration when interpreting an “ambiguous™ statute). Second, the
~ Commissioner’s plea for deference must give way to the principle that tax statutes are interpreted

in favor of the taxpayer. See Gulf Qil, 44 Ohio St.2d at 208 (rejecting Commissioner’s position

and applying principle of strict construction to édopt interpretation favoriné taxpaycr);‘ cf. State

ex rel. Endlich v. Indus. Comm. (1984), 16 Ohio App. 3d 309 (rejecting Industrial Commission

interpretation in light of competing principle that the Worker’s Compensation Act is to be
- construed in favor of employees).

The Commissioner’s claim that his cﬁrrent interpretation is “seﬁled;” (T.C.Br. 17), 18
misleading and adds nothing. No regulation or other formal decision reflects the distinction

between “pipe-line companies” and “natural gas companies™ that the Commissioner presses here.
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The distinction is, ét most, a “matter of practice” entitled to litile deference. See Condee v.
Lindley (Nov. 30, 1983), BTA No. 81-F-652, 1983 Ohio Tax LEXIS 48 at *13-14, aff’d (1984),
12 Ohio 8t.3d 90) (deference to Commissioner’s interpretation “as a matter of practice”
presented “an entirely different problem” than if properly promulgated rule applied); cf. United
States v. Mead Corp. (2001), 533 U.S. 218, 221 (adminiStrative ruling without “force of law”
 entitled only to “respect according to its persuasiveness”). Moreover, until tax year 2001, the
~ distinction between “pipe-line éompanies” and “natural gas éompanies” had no personal property
tax consequences. |

‘Indeed, deference to this “settled” interpretation is particularly inappropriate given that
once S.B. 287 established differing assessment rates, tax officials opined that this difference
~ (combined with their “settled” interpretation) raised serious constifutional concerns. Igfﬂ 40.
Administrative interpretations that cause constitutional concerns, as this one does, m 25-26,

do not receive deference. See Solid Waste Agency v. United States Army Corps of Engineers

(2001), 531 U.S. 159, 172-73.

4, Arguments Regarding the Financial Consequences of Reversal Cannot Justify
Depriving Columbia Transmission of a Classification for Which It Qualifies.

The Commissioner and his amicus emphasize the amounts of money at issue in this and
similar cases, as if the taxpayer’s entitlement to a refund or éredit coﬁld be offset by the practical
inconvenience of giving it. (T.C. Br. 2, 21-23; OSBA Br. 1). But this Court’s role, whatever the
amount in question, is to apply the law as written, The fact that this case involves significant
amounts makes it all the more crucial that the Court fulfill this role, to avoid Columbia
Transmission and others being improperly subjected to substantial taxes.

| Equally unavailing is the Commissioner’s argument that Columbia Transmission must

continue to be assessed at 88% because otherwise the General Assembly’s intended
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“replacement tax” revenues will fall short. (T.C. Br. 21-23). Because it was LDCs that sought
the tax change enacted in S.B. 287, infra 49-50, the General Assembly may well have focused on
LDCs in crafting the replacement tax. But even if the General Assembly did not focus on the
possibility that an interstate gas company would meet the statute’s definition of a “natural gas
company,” that does not mean the General_ Assembly intended to foreclose that result. And it
certainly does not trump the actual statutory defmition of “natural gas company.” “The question
is not what did the Generé,l Assembly intend to enact, but what is the meaning of that which it

did enact.” Foster, 144 Ohio St. 65 at syllabus § 7. The fact that S.B. 287 may not have

perfectly achieved revenue neutrality cannot justify failing to give Columbia Transmission the
tax treatment to which the statute’s terms entitle it.

S. Amicus’s Alternative Argument Has Not Been Raised by the
Commissioner and Finds No Basis in the Tax Code.

Perhaps recognizing the weakness of the Commissioner’s arguments, appellant’s amicus
raises an alternative argument that this Court should “require separation of the end user portion
of [Columbia Transmission’s] business fromrthe transportation to distribution companies portion
aﬂd assess each portion separately.” (OSBA Br. 6).

It is enough ground to reject this argumenf that it is raised by an amicus, has not been

raised by the Commissioner, and was not presented to, or considered by, the Board. See, ..,

State ex rel. Hattie v. Goldhardt (1994), 69 Ohio St.3d 123, 125, 1; Lakewood v. State Emp.
' Relations Bd., (1990) 66 Ohio App. 3d 387, 394.

Amicus’s suggestion is, in any event, without basis. An initial problem with “separating”
Columbia Transmission’s property as amicus suggests is that the “end user” portion and

“transportation to distribution companies” portion do not correspond with the statutory
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definitions, which nowhere speak in those terms. Moreover, ever apart from this mismatch,
amicus’s suggested “separation” is neither workable nor legally justified.

Amicus cites Gehefa] Am. Transp. Corp. v, Limbach (1984), 15 Ohio St.3d 302, which
considered whether inventories used in a taxpayer’s manufacturing' operation were exempt from
the personal property tax on general businesses by virtue of the taxpayer’s public utility status as
an “equipment company.” ‘Concluding that the taxpayer’s “manufacturing operations are distinct
from its equiprﬁent leasing operations,” this Court subjected the inv;:ntories to the personal
property tax, since “only the manufactﬁring operations are involved herein.” Id. at 305.

The situation here is quite different. Columbia Transmission does not have “distinct” sets
of property, gf_ General American at 305, one of which delivefs natural gas to end users and the
other of which delivers natural gas to LDCs. Instead, Columbia Transmission has a single,
integratéd system of pipeline and other equipment which serves to transport natural- gas both to
end users and to intermediaries for further delivery, not to mention serving other functions such
as storing natural gas and transporting natural gas to and from storage areas.

In this inherently more compléx case, any segmentation of property into differenﬂy
assessed “portions” must come from the legislature, not from the ad hoc judicial inferpretation
amicus requests. Indeed, since General Am. Transp, the General Assembly has tailored statutes
to segment public utilities’ prop;.:fty into different assessment categories in specific situations.
For example, current statutes assess an electric company’s transmission and distribution property
differently than its other pfoperty. R.VC. 5727.111(A), (E). Moreover, the legislature has defined
a category of “combined companies,” Which act both as electric or rural electric companies and

as natural gas or heating companies, R.C. 5727.01(L). In creaﬁng this category, the General
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Assembly made express, detailed rﬁles-for how to attribute property to the companies’ differing
funptions, and for how companies should report that pfopcrty. R.C. 5727.03.

In effect, amicus urges this Court to expand the “combined cprnpany” concept to
taxpayers, sﬁch as Columbia Transmission, who clearly fall outside that provision’s scope. But
glven that the General Assembly limited that concept toa spemﬁc group of taxpayers, it would
be improper to judicially engraft a similar treatment onto the tax code for other public utilities.
The amicus should direct its request to the General Assembly, not this Court.

PROPOSITION OF LAW NO. 2: Under the Commiésioner -s interpretation, R.C.
5727.01(D)(4) and (5) fail to adequately define tax classifications subject to different assessment

rates, and are void for vagueness on their face and as applied, in violation of Due Process
protections of the Ohio and U.8S. Constitutions.

The Due Process clauses of both the Ohio and U.S. Constitutions require that laws

“provide explicit standards for those who apply them” in order to prevent “arbitrary and

discriminatory enforcement.” Grayned v. City of Rockford (1972), 408 U.S. 104, 108-09. See

also Buckley v. Wilkins, 105 Ofu'o St.3d 350, 333, 2005-0hio-2166. The statutory definitions

here fail that test because, when a company both transports natural gas and supplies it to
consumers, the definitions of “natural gas company™ and “pipe-line company” provide no
objective basis for deciding Between them. Lacking legislative guidénce, the Commissioner
must simply decide for himself whetﬁer to treat a given company as a pipe-line company or a
natural gas company. The statute thus “impermissibly delegates basic policy matters . . . for

resolution on an ad hoc and subjective basis” and opens the door to “arbitrary and discriminatory

abplication.” Grayned, 408 U.S. at 108-09. Cf. O’Brien v. Ohio Lottery Comm. (11th Dist.
2005), No. 2004-L-017, 2005 WL 694288, *3-4 (regulation giving lottery director discretion to

deny lottery licenses violated due proéess because it failed to provide “‘sufficient standards to
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prevent arbitrary and discriminatory enforcement’) (quoting State v. Williams, 88 Ohio St.3d
513, 532 2000-Ohio-428).

PROPOSITION OF LAW NO. 3: Where a federally regulated interstate natural gas pipeline
company serves the same transportation and storage functions as state-regulated local
distribution companies and competes in serving those functions, the Commerce Clause of the

U.S. Constitution forbids assessing the interstate pipeline’s property at a higher rate than that of
competing local distribution companies.

A. The Dormant Commerce Clause Forblds State Taxes That Dlscrlmmate
Against Or Unduly Burden Interstate Commerce.

The Commerce Clause 1mposes substantlal limits on States’ power to regulate or tax
interstate commerce. State taxes that discriminate agamst interstate commerce are strictly
forbidden. E.g., Aséociated Industries v. Lohman (1994), .511 .S, 641, 646-47. A State tax |
violates the Commerce Clause when it discriminates aga_inst interstate commerce either by
" providing a direct commercial advantage to local business, Bacchus Imports v. Dias (1984), 468
U.S. 263, 268, or by discriminating on the basis of some “interstate element,” Boston Stock
Exchange v.' State Tax Comm, (1977), 429 U.S. 318, 329, or-by distinguishing between entities
that serve a principally interstate clientele and those that primérily serve an intrastate market, -

Camps Newfound/Owatonna v. Town of Harrison (1997), 520 U.S. 564, 576. “Once a state tax

is found to discriminate against out-of-state commerce it is typically struck down without further

inquiry.” Chem. Waste Mgt., Inc. v. Hunt (1992), 504 U.S. 334, 342,

Impermissible discrimination is at times plain on the face of the statute. See, e.p., Oregon

Waste Sys., Inc. v. Dept. of Environmental Quality (1994}, 511 U.S. 93, 95, 100. However, the

Commerce Clause also forbids taxes which, though nondiscriminatory on their face, discriminate

against interstate commerce in their practical operation. See, .g., Hunt v. Wash. State Apple

Advertising Comm. (1977), 432 U.S. 333, 350-51; Robbins v. Shelby Cty. Tax. Dist. (1-887), 120

U.S. 489. The proper analysis asks whether the challenged statute “will in its practical operation

COL-1354104 -26-




work discrimination against interstate commerce.” Dayton Power & Light Co v. Lindley (1979),
58 Ohio St.2d 465, 468 (quotation omitted).

Even where a state law does not affirmatively discriminate against interstate commerce, it

will be invaiidatéd if it unduly burdens interstate tradc.. .Pike v. Bruce Church, Inc. (1970), 397
U.S.I 137, 142. “Regulation rises to the level of an undue burdén if it maj/ seriously interfere
with or ‘impede subs’tanfially’ the free flow of commerce between the states.” Panhandle E., 56
Ohio St.2d at 339 (citation omitted) -(lav.v requiring PUCO approvéil for interstate pipeline to issue
s;e(;urities unduly burdened interstate commerce). |

B. The Tax Structure Here Discriminates Against And Unduly Burdens
" Interstate Commerce On Its Face And As Applied.

Under the Commissioner’s reading of R.C. 5727.01, an interstate pipeline—even one that
~ delivers significant afnounts of natural gas directly to Ohio consumers-—is treated as a “pipe-line
company” assessed at 88% under R.C. 5727.111. While there may also be some “intrastate”
companies in this category, as the Commissioner’s Final Determination recognized, at least in
Ohio, “pipeline companies tend to be interstate businesses.” (Second Supp. ‘2). Cf. Q@}g@

Power & Light Co., 58 Ohio St.2d at 473 (taxing high sulfur coal more favorably than low sulfur

coal impermiss.ib'ly discriminatory where most, but not all, Ohio coal was in favorably taxed
category). On the other hand, local distribution companies—-which, as the Final Determination
noted, “tend to operate in one state only” and be subject to State regulation (Second Supp. 2)—
are treated as “natural gas companies™ assessed at 25%. Under the Commissioner’s reading,
then, the statute discriminates against'intefstate pipelines as compared to LDCs, both on its face

and in its effect. Indeed, like a flat tax that imposes a greater rate per mile on interstate than

local trucks, see Am. T_rucking Assn. v. Scheiner (1987), 483 U.8. 266, 285, Ohio’s taxing

structure imposes a greater property tax burden per mile on interstate pipelines than on LDC
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pipelines, rendering it “plainly discriminatory,” id. at 285-86. As such, it is subject to “a

virtually per se rule of invalidity.” Granholm v. Heald (2005), 544 U.S. 460, 476.

There are no relevant differences between interstate pipelines and LIDCs that justify the

~ differential rates. To be sure, assessing a Commerce Clause claim of discrimination presurhes “a
comparison of substantially similar entities.” General Motors Corp. v. Tracy (1997), 519 U.S.
278, 298-99. Violatioﬁ of the Commerce Clause does not, however, require that the entities be in
all aspects identical. Nor is it enough if oné can hypothesize a “ratioﬂal basis™ for distinguishing

them, as would be the case under the Equal Protection Clause. Dayton Power'& Light Co., 58

Ohio St.2d at 474-75. Instead, in analyzing discrimination under the Commerce Clause, the
focus is on whether there is “actual or prospective competition” between the supposedly favored

. and disfavored entities. General Motors, 519 U.S. at 299-300.

Here no one can dispute that LDCs and interstate pipelines are “substantially similar” for

Commerce Clause purposes. Although the General Motors decision discussed unique features of

L.DCs, the comparison there was to unregulated natural gas marketers. 519 U.S. at 301, Here, in
contrast, the comparison is between interstate, federally-regulated natural gas pipelines and
state-regulated local distribution coxﬁpanies. As the remainder of this section v;/ill show, these
entities are part of the same natural gas distribution network, own the same sorts of property, and
compete with one another in various ways. The only real distinction between the two is that one
operates Vinterstat-e and the other operates locally. Under the dormant Commerce Clause, that
differeﬁce emphatically cannot be used to justify differential treatment.

1. Interstate Pipelines And LDCs Use Similar Transportation
Equipment For Similar Purposes.

Both interstate pipelines and LDCs use large amounts of pipe for identical purposes.

(Supp. 60, 597; Tr. VII 222-23; Tr. VI 145). They also both use: valves and fittings; meters;
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SCADA monitoring systems; oglorizers; and filter separétors. {(Supp. 57-60, 594-96; Tr. VII 209-
21; Tr. VI 135-42). In short, “LDCs use the identical equipment that interstate transmission
companies use, manufactured in accordance with the same codes.” (Supp. 60; Tr. VII 222-23).
Thus, the difference in assessment rates cannot be jﬁstiﬁed by differences in the nature of the
property the two companies use.'”

Reports the companies file with the federal Office of Pipeline Safety further illustrate the
similarity of “natural gas company” pipelines and “pipe-line éompany” pipelines. In thesé
reports, pipélines are divided into “transmission” and “distribution” lines based primarily on the
“hoop étress” at which they operéte. Section 192.3, Title 49; C.F.R. (Supp. 593; Tr. VI 130).
Pipelines classified as “{ransmission” are generally larger-diameter, higher-pressure pipelines
that transport natural gas over longer distances, while “distribution” lines are usually smaller and

| used for shorter rﬁns. (Supp. 12, 571, 594; Tr. VII 26; Tr. VI 42, 133)..

Reports filed with the Office of Pipeline Safety demonstrate that state-regulated local
“distribution” companies in fact own substantial amounts of “transmission” line. For exgmple,
several Ohio LDCs reported owning “transmission” lines for calendar years 1999 and 2000."!
Yet, the LDCs’ personal property, including transmission lines, was assessed at 25%. (Supp.
71Q-12; Tr. 1214-24, 240-41; Second Supp. 780-86, 866-67). |

. Columbia Transmission reports the same sort of “transmissiop lines” to the Office of

Pipeline Safety. (Second Supp. 740-41). Yet its lines—like the rest of Columbia Transmission’s

1 [lustrating this, National Gas and Oil Cooperative (“*NGO™) operated during the tax years as
an LDC assessed at 25%. (Second Supp. 784). It subsequently spun down certain pipeline and
storage assets into a separate FERC-related entity. See NGO Transm., Inc. (2003), 105 FERC P
61,138; (Supp. 431, 441; Tr. Il at 20, 59). As a result, these assets changed ownership—and
assessment rate—overnight,

" Deminion East Ohi o, National Gas & Qil Cooperative, Northeast Chio Natural Gas, Cincinnati
Gas & Electric Company, Southeastern Natural Gas, Constitution Gas Transport Co., Inc., and
KNG Energy, Inc. (Second Supp. 359, 742-72).
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property—are assessed at 88% of true value. (Supp. 1156-58). This is so even though tile
LDCs’ transmission lines “can move gas at the same pressures, [and] the same volumes, that |
interstate gas pipelines can move the gas at.” (Supp. 65; Tr. VII 244},

FERC regulations similarly réﬂect the functional overlap between Columbia
Transmissidn’s personal property and that of LDCs. FERC’s Uniform System of Accounts
differentiates betweén “transmission” systems, which transmit gas from a prodﬁction area “to
-one or more distribution areas,’f and “distribution” systems, which are used for “distributing gas
within ;at distribution érea.” Part 201, Title 18, C.F.R. A “distribution area” is_deﬁned as ;‘a
metropolitan area or othf_:r urban area comprising one or more adjacent or nearby cities, villages
or unincorporated areas, including developed areas contiguous to main highways.” Id. The
.“distribution area”™ is a subjective concept, and is Qﬂen treated as simply referring to a point
where natural gas is transferred from an upstream pipeline company to ;do“mstrcam LDC.
(Supp. 572, 575, 613-14; Tr. V145, 58, 212-14).

Even under this location-driven definition, several Ohio LDC’s identify a significant

portion of their property as “transmission” rather than “distribution.” The East Ohio Gas
Company, for example, reported over $178 million worth of “transmission” propetty for tax year
2001—including 1,701 miles of transmission lines. (Sﬁpp. 670-71; Tr. 1 56-57, Secoqd Supp.
65, 130). And Southeastern Natural Gas Company—another LDC treated aé. a “natural gas
company” and assessed at 25% (Second Sﬁpp. 786)—reported $1,008,771 in “transmission”
property, and only $382,910 in “distribution” property. (Supp. 717; Tr. I 241; Second Supp.
786). Other Ohio LDCs also reported “transmission property.” (Supp. 670-71; Tr. 1 54-58;

Second Supp. 12, 23, 149).
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That LDCs own “transmission” lines is well known to the Department of Taxation.
Professor Gary Comié. explained.in his 1994 report to the Commission to Study the Chio
Economy and Tax Structure that several Ohio LDCS actually function as “transmission and
distribution” utilities. (Second Supp. 154). Moreov-er, .in analyzing the legislation that lowered
the assessment rate for natural gas companies but not pipe-line'companies, the Administrator of
the Public Utility Tax Division expressed constitutional concerns precisely because “pipe line
cofnpénies will have transmission property assessed at.88% of true value while natural gas
companies wiH ilave transmission property assessed at 25%-0f true value.” (Supp. 707-08; ‘Tr. I
204-05; Second Supp. 299).

2. Companies Taxed As “Pipe-Line Companies” And Those Taxed As “Nataral
Gas Companies” Compete In Providing Natural Gas Transportation Services.

Interstate pipelines and 1.DCs not only own the same types of transportation property,
they use that property in direct competition with each other. This occurs in several ways.

First, given the similaritieé in the equ.ipment used by interstate pipelines and LDCs,
whether a particular “leg” of transportation is provided by one rather than the other is largely
arbitrafy. One pipeline delivery path may involve transportation via interstate pipeline for
- hundreds of miles withiﬁ Ohio and transportation by an LDC oniy for the last few miles.
Another pipeline path may involve interstate pipeline property only to the Ohio state line, with
all transportation in Ohio accomplished by an LDC. The physical components and function of |
the property in the two paths may be identical. A company siting a new plant or deciding where
to expand its operation, for exampie, could choose between sites on the first path or the second
path. (Supp. 446-47; Tr. 11l 78-81). But because the Ohio property in the second path is entirely
owned -by é “natural gas company,” it will be assessed at 25%, in contrast with the primarily

interstate-pipeline owned property in the first path, which will be assessed at 88%, creating a
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distinct competitive advantage for the second (more heavily LDC-owned) path. (Supp. 446-48,
675; Tr. 111 78-85; Tr. 1 74-75).

Nor is such competition purely hypothetical. Columbia Transmission’s expert, Dr. David
Dismukes, testified that LDC transmission lines in Ohio do compete with Columbia
Transmission and other interstate pipelines .(1) in linking interstate transmission to local
distribution areas; (2) in linking production areas to distribution areas; aﬁd (3)in lihking distinct
Vdistribiltion areas. (Supp. 443, 449-50; Tr. 101 66, 90-95). Indeed, Dr. Dismukes detailed several
specific locations in Ohjo.where such competition exists or could exist." |

The tax disadvantage is particularly acute in the context of “direct connects” to interstﬁte
pipelines. Beqause the gas flows directly from the interstate pipeline to the consumer, it suffers
the discriminatory tax burden during the entirety of its trip. And, this form of competition is
important. During the tﬁx years here, 13 to 15 percent of gas delivered to industrial end users in
Ohio was via direct connect. (Supp. 433-34; Tr. II1 26-32; Second Supp. 355-56). In the highly
competitive market for natural gas service to Ohio power customers (Supp. 436-38; Tr. III 40-
48), direct connects constituted more than half of the naturai gas delivered in 1999 and more than
a third in 2000. (Supp. 438-39; Tr. I 47-52; Second Supp. 357-58).

The record contains several specific examples of éompetition or potential competition for
direct connects. Dr. Dismukes identified numerous 'Ohrio focations which, based on the |
geographic configuration of various companies’ facilities, offer competitive potential for direct

connects. (Supp. 476-78; Tr. 11T 199-208; Second Supp. 674-79). Columbia Transmission

12 For example, Professor Dismukes-highlighted one situation in western Ohio in which a 20-
inch LDC line runs parallel to a nearby 24-inch interstate pipeline line. (Supp. 616; Tr. VI
221-23; Second Supp. 354). In another area, in eastern Ohio, a 30-inch LDC line operates near
26-inch interstate pipelines. Id. Exhibits 66 and 67 illustrate other locations presenting
competitive opportunities between LDC and interstate p1pel1nes (Supp. 477-78; Tr. III at 201-
04, 206-07; Second Supp. 675- 76)
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witness Jim Crews testified that Columbia Transmission actively competes for direct connects,
and described specific situations in which Columbia Transmission competed directly against
L.DCs for service to industrial and power customers. (Supp. 69-73; Tr. VII 258-73). Dr.
Dismukes explained that as with other delivery paths relying ﬁéavily on interstate pipeline
property, the attractiveness of a direct connect is diminished by the higher tax costs on interstate
p1pehne property. (Supp. 439-41, 446-48, 478; Tr. I1I 52-57, 78 85, 206-07).

Given these various forms of competition, the differing assessment rates create an

. artificial preference for local ownership of Ohio pipeline facilities that “impede[s] free trade in

the national marketplace,” and squarely violates the dormant Commerce Clause. See Reeves

Inc. v. Stake (1980), 447 U.S. 429, 437. In Boston Stock Exchange, for example, the Court

struck a New York stock transfer tax that had lower rates for transfers done through the New
York exchange rather than out-of-state exchanges, finding that the tax “forecloses tax-neutral
decisions™ and “creates both an advantage for the exchanges in New York and a discriminatory
burden on commerce to her sister States.” 429 U.S. at 331. The same is true here. |
The differing ;Lssessment rates for “natural gas companies” and “pipe-line companies”
can also skew these entities’ construction decisions. Natural gas utilities earn money by building
new assets that in turn lead to increased business, and, importantly, increase the costs the utility
is entitled to recover under its tari];fs. (Supp. 70, 367; Tr. VII 264; Tr. V 102). If Ohio taxes
interstate pipeline assets at a higher rate than if an LDC owned the same assets, there is an
artificial incentive to have LDCs rather than interstate pipelines undertake new development—
* regardless of which might otherwise be the best-suited. (Supp. 448; Tr. III 86).
| This same skewing occurs with regard to organizational decisions. A taxpayer

considering how to structure ownership of pipeline facilitics as between an interstate pipeline
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affiliate and an LDC affiliate will have a tax incentive to place its Ohio assets in the hands of the
Ohio LDC affiliate. (Supp. 448; Tr. 111 87).

Asto existing natural gas utilities ﬁth existing corporate structures, tﬁe differing
assessment rates lead to an arbitrary advantage for organizations that happen to have a larger
range- of pipeline property in the hands of their in-state, LDC affiliate rather than the interstate
pipeline affiliate. Precisely the 6pposite is the case for the Columbia system. Rather than
featuring only “long haul” lines, Columbia Transmission owns a large variety -of lines, of various
sizes, that spur off and interconnect with other natural gas utilities. (Supp. 522; Tr,.r VIII 93-94;
Second Supp. 8§71-72). A system involving this conﬁéuration is disadvantaged, under the Ohio
statutes, because much of the in-state pipeline property is in the hgnds of the interstate afﬁiiate.
(Supp. 446-50; Tr. I11 78-93). By contrast, the Dominion system (including interstate pipeline
Dominion Transmission and LDC East Ohio Gas Comijany) plaqes almost all Ohio préperty in
the hands of the LDC. (Secoﬁd- Supp. 873-74). Thus, Dominion System property that serves an_
operationally similar role to Columbia Transmission’s property is assessed at a lower rate.”
(Supp. 10, 65; Tr. VII 21-23, 244).

The dormant Cornmerce Clause precludes Ohio from punishing entities that choose to
hold their pipelines in an interstate company.

3. Companies Taxed As “Pipe-Line Companies” And Those Taxed As “Natural
Gas Companies” Compete In Providing Natural Gas Storage Services.

In Ohio, natural gas storage takes place in underground sandstone formations in former

gas production reservoirs. (Supp. 230, 662; Tr. I1 221-22; Tr. 1 23-24). Equipment such as pipes,

3 Q: " And is there any functional or regulatory reason why a significant portion of Dominion
East Ohio’s transmission and storage property could not be owned and operated by Dominion
‘Transmission?

A: There is no reason why our facilities could not be owned and operated by Dominion
Transmission. (Supp. 15; Tr. VII 43).
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valves and fittings, compressors and separators is also involved in providing natural gas storage
services. (Supp. 74; Tr. VII 279). Natural gas storage can be provided by a variety of
businesses, including interstate pipelines, LDCs, and natural gas “cooperatives.” (Supp. 230; Tr.
11 222). Indeed, in Ohio, the current natural gas storage ficlds are oﬁrned by one of each such
entity. (Second Supp. 493 (listing storage facilities owned by Columbia Transmission, East Ohio
Gas Co., and National Gas and Oil Cooperativé); Supp. 458; Tr. 111 127-28).

Columbia Transmission presented unrefuted evidence that its storage services compete
with other storage available in Ohio. The nature and function of natural ‘gas si:orage does not
vary based on who owns the facilities, and at least some storage customers are able to choose
between competing prox.’iders. (Supp. 14, 75, 711, 230, 457-58, 1264; Tr. VIL 40, 281-82; Tr. I
© 219; Tr. IT 222; Tr. 111 124-25; Second Supp. 101). When asked whether East Ohio competes
with Columbia Transmission in providing storage, East Ohio’s Director, Pricing and Regulatory
Affairs replied, “absolutely.” (Supp. 8; Tr. VII 16).

In tax year 2001, Columbia Transmission reported $366,569,985 in Ohio storage
property; East Ohio reported $96,361,398. (Supp. 671-72, 1128, 1133; Second Supp. 63-64)
Yet this significant storage property was assessed at different rates for the two companies,
providing a distinct competitive advantage to the LDC, (Supp. 459; Tr. III 129-30), and a strong
incentive for competitors to place tﬁeir storage p;operty in the hands of their Ohio LDC affiliate.

Supra 34.

4. Companies Taxed As “Pipe-Line Companies” Compete With Those
Taxed As “Natural Gas Companies” And General Businesses In
Providing Natural Gas Gathering Services.
Another aspect of the competition between LDCs and pipeline companies is in providing .

gathering service. Gathering involves the initial collection and processing of natural gas from

the wellhead. (Supp. 452; Tr. III 101). State-regulated LDCs, federally-regulated pipelines, and
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independent non-utility gathering.companies can all provide this service. (Supp. 452; Tr. 111

101). Yet Ohio assesses gathering property owned by “natural gas companies” and general

business taxpayers at 25%,* while assessing interstate pipelines’ gathering property at 88%.
While Columbia Transmission did not own gathering property in Ohio during tax years

2000 and 2001, gathering does remain a potential area of competition between Columbia

Transmission and LDCs and nonutilities. Cf. Genera_l Motors, 519 U.S. at 300 (evaluating
“actual” or “prospéctive” competition). In fact, Columbia Transmission continues to own
gathering property in other states. (Supp. 769; Second Supp. 740-41). And here again, the
differential tax rates provide a stréng advantage to LDCs OVef ﬁeir interstate pipeline
cémpetitors. (Supp. 457; Tr. 111 121-22),

5. Discrimination Aghinst Interstate Pipelines Results In
Discrimination Against Qut-Of-State Natural Gas.

Unlike disdrimination between out-of-state and ih-state widgets or wine, discrimination
involving pipelines affects not only the tranéportation market directly at issue, but also the
market for the underlying commodity. Aé the Supreme Court has explained, “[ﬂor over 150
years, our cases have rightly concluded that the imposition of a differential burden on any part of
the stream of commerce . . . is invalid, because a burden placed at any poiﬁt will result ina
disadvantage to the out-of-state producer.” West [.ynn Creamery v. Healy (1994), 512 U.S. 186,
202. By disadvantaging the “instrumentalities™ used to bring out-of-state natural gas to Ohio
markets, Ohio’s tax code disadvantages that out-of-state gas as well, creating “distorting effects

on the geography of production.” West Lynn, 512 U.S. at 193.

' East Ohio Gas and National Gas & Oil Cooperative each reported ownership of “gathering”
property and were treated as natural gas companies assessed at 25%. (Second Supp. 742, 749,
782, 784). Similarly, numerous nonutility businesses owned “gathering” property during the tax
years and were freated as general businesses assessed at 25%. Infra 46-47.
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Ohio produced gas can be delivered to many Ohio consurﬁers without that gas ever
entering the facilities of an interstate (or intrastate) “pipe-line.” (Supp. 11‘, 453-56; Tr. VII 27,
Tr. IT1 107-17; Second Supp. 691, 728). Such deliveries avoid the higher per-mile tax burden on
Ohio pipeline property. This results in a competitive advantage for Ohio natural gas. (Supp. 68,
456-57; Tr. VII 256; Tr. 111 118-22; Supp. 1262).

This local advantage undermines the goal of the Commerce Clause that “evcry consumer
may look to the free competiﬁon from every produciﬁg area in the Nation . .. . H.P. Hood &

~ Sons, Inc. v. Du Mond (1949), 336 U.s. 525, 539. It “plac[es] burdens on the flow of commerce

across [State] borders that commerce within those borders would not beaf.” Oklahoma Tax
Cormﬁ. vy, Jefferson Lines, Inc. (1995), 514 U.S. 175, 180.

The effect of this is like that of a protective tariff on goods imported from other States—
“{t]he paradigmatic example of a law 'di.scriminating against interstate commerce.” West L}znh,
512 U.S. at 193. Like a tariff, Chio’s discriﬁinatory assessment rate on property used to bring
out-of-state nafural gas to market “violates the principle of the unitary national market by
handicapping out-of-state competitors, thus artificially encouraging in-state production.” Id.

6. Assessing Interstate Pipeline Property At 88% And Natural Gas
Property At 25% Disadvantages Qut-Of-State Consumers.

The differential tax rate also results in Chio exporting discriminatory tax burdens to
consumers in other states. State tax costs are allocate;d on a system-wide basis in éstablishing
FERC-approved rates for interstate pipeline services. (Supp. 448, 1261; Tr. IlI 8-8).

Accordingly, tax costs on Columbia Transmission’s Ohio transportation property are passed
along to all of its customers, including those outside Ohio. (Supp. 448, 674; Tr. III 87-88; Tr. 1
70). For Columbia Transmission’s storage property, as well, the burden of the higher assessment

rate is in large measure borne out of state. (Supp. 460, 789, 1261; Tr. IIT 133-34; Second Supp.
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789). In contrast, tax costs on Chio LDCs’ propety are borne by Ohio consumers. (Supp. 448-
49; 1260-61; Tr. III 88-90). Accordingly, assessing pipeline property at a higher rate than LDC
property discriminatorily exports Ohio tax costs to out-of-state consumers.

Such efforts violate the Constitution. “Economic protectiontsm is not limited to aftempts
to convey adv.émtages on lécal merchants; it may include attempts to give local consumers an

advantage over consumers in other States.” Brown-Forman Distillers Corp. v. New York State

Liguor Auth. (1986), 476 U.8. 573, 580. For example, in Camps Newfounéi, 520 U.S. at 568, a
Maine statute exempted charitable institutions from real and personal property taxes, but limited
the exemptilon where the institutions were “conducted or opérated principally for the benefit of
persons who are not residents of Maine.” (ciﬁtion and quotation omitted). The Court held that
the tax violated the Commerpq Clause, noting that it “benalizes the principally nonre-sident
customers of businesses catering to a primarily interstate market.” Id. at 576. This was true even
though “the discriminatory burden is imposed on the out-of-state customer indirectly by means
of a tax on the entity transacting business with the non-Maine customer.” Id. at 580.

j ust so here. As in Camps Newfound, the higher assessment rate on interstate pipeline
property “functionally serves as an export tariff that targets out-of-state customers by taxing the
busing:sses that principally‘ serve them”—a form of discrimination “at the very core of activities
forbidden by the dormant commerce clause.” Id. at 580-81.

7. The Impefmissible Impact of the Differing Assessment Rates Is Highlighted by
Considering the Effect of Duplication of the Rate Differential in Other States.

The inability of Ohio’s assessment structure to satisfy the “internal consistency test”
highlights its discriminatory nature. That test requires that “a state tax must be of a kind that ‘if

applied by every jurisdiction, there would be no impermissible interference with free trade.

Am. Trucking Assn., 483 U.S. at 284 (citation omitted). Here, if every state assessed interstate
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pipeline property at a higher rate than LDC property, the natural gas industry would have a
universal incentive to place as much property as possible in the hands of LDC affiliates rather
than interstate pipeline affiliates. Supra 33-34. Consumers would have a universal incentive to
obtain natural gas via paths that involved less rather than more interstate pipeline property.

Supra 36-37. Direct connects would be gln:)balljr dis.couraged. Supra 31‘-32. And the local gas in
every state would be more attractivé to consumers within the State. Supra 36-37. In short,

duplication of the Chio strategy elsewhere would ““invite a multiplication of preferential trade

areas destructive of the very purpose of the Commerce Clause.™ Granholm, 544 U.S. at 473

(quoting Dean Milk Co. v. Madison (1951), 340 U.S. 349, 356).

8. Even If Not Viewed As Discriminatory, The 88% Assessment Rate On Interstate
Pipeline Property Creates An Undue Burden On Interstate Commerce.

State enactments that are not strictly speaking discriminatory nonetheless violate the
Commerce Clause-if they “unduiy burden” interstate commerce. Supra 26-28. In considering
whether a state statute is unduly burdensome, a court must “weigh and assess the state’s putative
interests against the interstate r?straints to determine if the burden imposed is an unreasonable
one,” Bendix_Autolite Corp. v. Midwesco Ents., Inc. (1988), 486 1J.S. 888, 891.

As the preceding sections show, taxing interstate pipeline property at 88% while taxing

_property of LDCs at 25% substantially burdens interstate commerce. It does so by impairing
interstate pipelines in competing for natural gas transportation, storage, and gathéring, supra 31-
36; by making it more costly to bring out-of-state gas to market, supra 36-37; and by exporting
higher tax costs to out-of-state consumers, supra 37-38. On the other side of the scale, the
State’s putative interest in assessing interstate pipelines at a higher rate than LDCs is not
apparent. While the State has a legitimate interest in raising revenue, that alone cannot justify

differential taxation such as that here. See, e.g., New York Rapid Transit Corp. v. New York
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(1938), 303 U.S. 573, 587. Accordingly, Ohio’s public utility personal property tax is unduly
burdensome to interstate commerce even if it is somehow not viewed as actually discriminatory.

9. Tax Department Personnel Recognized the Inequalities Created By Assessing
Natural Gas Companies and Pipe-line Companies Differently.

Tellingly, Tax Department personnel recognized that S.B. 287 led to inequalities in the
natural gaé market. The Administrator of the Public Utility Tax Division when S.B. 287 was
congidered cautioned that “[sJome pipeline éompanies are providing natural gas to end users in -
Ohio,” yet S.B. 287 lowered tﬁe assessment rate for “natural gas companies™ only. (Second
Supp. 291). “This gives natural gas companies an advéntage.” (1d.). Others in the Tax .
Department expressed similar concerns. (Second Supp. 265, 279, 28.6, 293 (memoranda noting
“ciuestion of equity” in lowering assessment rate for natural gas companies but not pipelines);
Second Supp. 270 (memorandum noting concern that pipeline companies, despite serving end
users in Ohio, did not have their rate reduced under S.B. 287); Second Sﬁpp. 284 (memorandum
to the Legislative Director of the Governor’s Office, noting that although S.B. 287 was intended
to eliminate constitutional concerns, “the Department believes that a whole new roﬁnd of much
stronger suits will be created,” and expressing concern that “inequities would be created wlithin
the gas industry since gas company property drops to the 25% assessment rate while gas pipeline
company property would remain at'. 88%™)).

Just as these Tax Department personnel feared, S.B. 287 has, indeed, led to “inequities™
in the natural gas market. As detailed above, the differing assessment rates have not only
disadvantaged intersta_te pipelines, but have also distorted the interstate natural gas market more

generally, in clear violation of the Dormant Commerce Clause.
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PROPOSITION OF LAW NO. 4; Assessing the personal property of interstate natural gas
pipelines at a higher rate than that of local distribution companies and general businesses with
which the pipelines compete impairs and is inconsistent with federal regulatory authority and
violates the Supremacy Clause of the U.S. Constitution.

That Congress has the power to preempt state law is a “fundamental principle of the
Constitution.” See Crosby v. Natl. Foreign Trade Council (2000), 530 U.S. 363, 372. Even
where no federal enactment expressly preempts state law, Congress may implicitly indicate an

intent to occupy a given field to the exclusion of state law. Rice v. Santa Fe Elevator Corp.

(1947), 331 U.S. 218, 230. Moreover, State law must yield to federal law if the State law “stands
as an obstacle to the accomplishment and execution of the full purposes of Congress.” Hines v.
Davidowitz (1941), 312 U.S. 52, 66-68. State laws can be preempted not only by Congressional

‘enactments, but also by actions of “a federal agency acting within the scope of its

congréssionally delegated authority.” City of New York v. FCC (1988}, 486 U.S. 57, 63-64.

In this case, Chio’s differential assessment rates are incompatible with FERC’s pervasive
regulation of the natural gas industry pursuant to the Natural Gas Act (“NGA™), 15 U.S.C. § 717
et seq., as amended by the Natural Gas Policy Act of 1978 {(“NGPA™), 92 Stat. 3351, 15 U.S.C. §
3301 et seq, and the Nétural Gas Wellhead Decontrol Act of 1989 (“Decontrol Act™), 103 Stat.
157. In the NGA, “Congress occupied the field of mattérs relating to wholesale sales and
transportation of natural gas in interstate commerce.” Schneidewind, 485 U.S. at 305. The NGA
“was intended to provide the Federal Powerr Commission, now the FERC, with authority to

regulate the wholesale pricing of natural gas in the flow of interstate commerce from wellhead to

delivery to consumers.” Maryland v. Louisiana (1981), 451 U.S. 725, 748. Under FERC’s
regulatory and tariff scheme, pipelines are, at least theoretically, “entitled to recover from their
customers all legitimate costs associated with the production, processing, and transportation of

natural gas.” Id.
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State taxes that interfere with FERC’s ratemaking authority are preempted. In Maryland
v. Louisiana, 451 U.S. at 749, Louisiana taxed the “first use” of natural gas and sought to dictate
to whom the pipeline taxpayer could allocate the tax costs. The U.S. Supreme Court concluded
that the tax thus “interfere[d] with the FERC’s authority to regulate the determination of the
proper allocation of costs associated with the sale of natural gas to consumers.” Id. at 749.

Ohio’s differential assessment rates have a similar effect. While Ohio’s personal
property tax would normally be treated as a recoverable éost by FERC, the discriminatory nature
of the tax places pipelines ﬁt a competitive disadvantage, leading them to discount their FERC-
approved rates. (Supp. 475-76, 478-‘779; Tr. 111 196-97, 206-09). As such, Ohio’s scheme
interferes with federally-regulated ﬁipelines’ practical ability to pass their costs along to their
customers, as FERC intended and approved. This systematic pressure to discount interferes with
FERC’s ratemaking and regulatory authority under the NGA just as surely as the first-use tax
that the Court struck in Maryland v. Louisiana, 451 U.S. 725.

Ohijo’s differential assessment also undermines FERC policies favoring free competition.
In recent decades, federal policy, as expressed in legislation and in FERC orders, has encouraged
competition and the opening of natural gas marketé. (Supp. 479; Tr. 111 209-10). Both the
NGPA and the Decontrol Act sought to deregulate wellhead prices of natural gas and create a
competitive markgt for natural gas i)roduction. To do so, Congress urged the Commission to
“retain and improve [the] competitive strﬁcture [in the natural gas iﬁdustry] in order to maximize
the benefits of decontrol.” H.R. Rep. No. 29, 101st Cong., 1st Sess., at 6. In keeping with this,
FERC’s “primary aim” in adopting Crder 636 was “to imprbve the competitive structure of the
natural gas industry.” Order No. 636 (1992), Sé FERC P 61,030; (Second_ Supp. 681-82). See

also, e.g., N. Natural Gas Co. (1989), 48 FERC P 61,232, 61,828-29 (footnote omitted) (*“Our
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current policy _is to encourage access between willing buyers and sellers of natural gas in an
atmosphere of fair competition.™). Yet, as Professor Dismukes explained, in assessing Columbia
Transmission’s personal property ata higher rate than that of competing LDCs, Ohio has placed
Columbia Transmission at a competitive disadvantage, undermining FERC's policies of creating
open markets. (Supp. 476, 479; Tr. 111 197, 209-11). Moreovér, by advantaging locally-produced
gas, supra 36-37, Ohio’s public utility personal property tax interferes with the free wellhead
competition bongress sdught to foster in the NGPA and Decontrol Act.

The tax structure also ‘inte_rferes with -recent FERC efforts to encourage dil;ect connects to

interstate pipelines. FERC’s prior policy had disfavored arrangements—such as direct

connects—that excluded LDCs. See N. Natural Gas Co., 48 FERC P 61,232. But that policy
changed with FERC regulatory enactments in"thc 1980s and 1990s. For eiample, Order 436
provides the following:
In order to promote economic efficiency—a necessary factor in providing
gas to consumers at the lowest reasonable rates—the rule must provide
sufficient competitive incentives to all elements of the market. This

means making all market participants, including LDCs, accountable for
the success or failure of their market participation . . . .”

(50 F.R. 42,408, 42,469; Second Supp. 689-90). Consistent with this, FERC’s current policy is
to “allow competition between LDCSI and interstate pipelin_es where there is no indication that the
propoéed service is the result of any anti-competitive or unduly discriminatory behavior.” E.g.,
Algonguin Gas Transm. Co. (2001), 96 FERC P 61,364, 62,368. This policy “rests on the
assumption that market forces operating in fair competition will promote the most efficient
allocation of supplies and transportation capacity and the expectation thai [LDCs] can and will

compete for end-users’ business.” 8. Natural Gas Co. (2000), 93 FERC P 61,162, 61,542. The

Commission views competition between interstate pipelines and LDCs as “an integral and

necessary component of the Commission’s open-access initiatives which have worked to create a
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more dynamically competitive gas marketplace.” Algoﬁguin, 96 FERC P 61,364, 62,369, see
also (Supp. 431; Tr. _III 19-20) (expert opinion that FERC has sought to create “open and |
seamless markets for natural gas services for all types of customers including those that are
direct cénnects”).

In conflict with these FERC policies, Chio’s differential assessment rates directly
-interfere with Columbia Trénsmission’s ability to obtain direct connects. (Supp. 73, 478; Tr. VII
273 Tr. 11 206-09). In this way, Ohio’s taxing schefne is similar fo state attempts to regulate

and restrict direct connect arrangements, which have also ineen held to be preempted. See, e.2.,

Michipan Consol. Gas Co. v. Panhandle E. Pipe Line Co. (C.A.6, 1989), 887 F.2d 1295.

Accordingly, R.C, 5727.01(D)(4) and (5) and R.C. 5727.111(C) and (D), if interpreted to
require that interstate pipelines be assess_ed_at 88% while competing LDCs are assessed at 25%,
violate thé Supremacy Clause on their face and as applied.

PROPOSITION OF LAW NO. 5: Assessing the personal property of interstate natural gas
- pipelines at 88% while applying a 25% assessment rate to property of local distribution

companies and general businesses with which the pipelines compete violates the Equal
Protection and Due Process Clauses of the U. S. and Ohio Constitutions.

The differential treatment the Commissioner proposes would also violate the Equal
Protection Clause, which is designed to assure that “all persons similarly circumstanced shall be

treated alike.” F.S. Royster Guano Co. v, Virginia (1920), 253 U.S. 412,l415; see also MCI, 68

Ohio St.3d at 199. A classification “must rest upon some ground of difference having a fair and

substantial relation to the object of the legislation.” Allied Stores of Ohio. Inc. v. Bowers

- (1959), 358 U.S. 522, 527 (quotation omitted). Thus, to satisfy Equal Protection requirements, a
challenged tax classification must have a *“legitimate purpose,” and it must have been

“reasonable for the lawmakers to believe that use of the challenged classification would promote

that purpose.” W, & 8. Life Ins. Co. v. State Bd. of Equalization (1981), 451 U.S. 648, 668. “A
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taxpayer is denied equal protection when a similarly situated competitor is allowed to grossly
undervalue its property for tax purposes, the former is not authorized to assess its property in the

same manner, and there is no rational basis for the disparate treatment.” GTE N.. Inc. v. Zaino,

96 Ohio St.3d 9, 11, 2002-Ohio-2984. Further, the Due Process clause prevents enactments that

' are “arbitrary and irrational.” Usery v. Turner Elkorn Mining Co. (1976), 428 U.S. 1, 15.

Tfeating Columbia Transmission as a “pipe-line company” assessed at 88% violates both
Due Process and quial Protection. Columbia Transmission competes with and engages in the
same functions as taxpayers who are assessed more favorably. These taxpayers include: (1)
general business taxpayers who are engaged in the transportétion of fuels other than natural gas;
(2) general business taxpayers engaged in the gathering of natural gas; (3) local distribution
companies who afe treated as “natural gas companies” under RC 5727.01.7

A, Equal Protection And Due Process Are Violated By More Favorable Tax
Treatment Of General Business Taxpayers Transporting Alternative Fuels.

Natural gas competes with alternative fuels, including coal and refined petroleum
products such as fuel oil and propane. {(Supp. 230, 472; Tr. 11 222-24; Tr. 11 181-82). Ohio
industrial and power customers can often choose between natural gas and an alternative fuel.
(Supp. 471-72; Tr. 11T 177-81; Second Supp. 673). For both natural gas and alternative fuels,
delivery cost is-an important'component of the fuel’s ultimate cost to a consumer, and personal
property tax rates on transportétion property affect that cost of delivery. (Supp. 1268). As such,
if personal property used in transporting alternative fu_eIs is assessed at a lower rate than that
used in transporting natural gas, the differential will create an advantage for the alternative fuels,

and for the taxpayers who transport them. (Supp. 472, 1268; Tr. III 181-83).

15 Columbia Transmission’s arguments regarding the first two categories apply equally to Tax
Years 2000 and 2001, as the assessment rates for “pipe-line company™ property and property of
general businesses were 88% and 25% respectively during both years.
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That is what happens in Chio. “Pipe-line companies” transporting natural gas are
assessed at 88% under R.C, 5727.111. Yet Ohio taxpayers who trarisport alternative fuels,
including refined petroleum products, are assessed as general business taxpayers, at a 25% rate.
This includes a number of companies that transport refined fuels via pipeline, using equipment
that is similar to that used by natural gas pipelines. (Supp. 75-76, 463-65; Tr. VII 284-85; Tr. 111
148-56; Second Supp. 495, 672).'6

There is no ratic;nal basis—identified or apparent—for the differing assessment rates on
natural gas “pipe-lines” on the one hand and tfansportgrs of alternative fuels on the other hand.
Refined fuel products and natural gas are competing fuels. (Supp. 75, 460; Tr. VII 282-83; Tr.
111 135-36; Second Sﬁpp. 494). Transporting refined fuels and transporting natural gas involves
similar equipment and functions;. (Supp. 75-76; Tr. VII 284-85). FERC regulates transportation

- of refined fﬁels vig pipeline, just as it regulates interstate transportation of natural gas. (Supp.
| 465; Tr. IT1 154). ‘Yet property used in transporting nafural gas is taxed less favorably than
property used in transporting refined fuels, resulting in a competitive advantage to the latter.
(Supp. 472; Tr. 11T 181-83).

Equal Protection prevents the differential treatment of “persons who are in all relevant
aspects alike.” MCI, 68 Ohio St.3d at 199. Yet, that is precisely What happens here. .

B. Equal Protection Is Violated By More Favorable Treatment Of
General Business Taxpayers Engaged In Natural Gas Gathering.

As previoﬁsly noted, supra 35-36, not only do LDCs and interstate pipelines provide

gathering services in Ohio, but so do non-utilities. Several nonutility gatherers operated in Ohio

16 These include Ohio River Pipeline (Supp. 177; Tr. II 11; Second Supp., 336-40, 534); Buckeye
Pipeline Company (Supp. 177-78; Tr. I 12-13; Second Supp. 507-10, 520); TE Products
Pipeline (Supp. 178, Tr. I 14; Second Supp. 552-69, 860, 863); Inland Corporation (Supp. 179;
Tr. II 18-19; Second Supp. 672, 775-77); Marathon Ashland Petroleum, LL.C (Supp. 183; Tr. II
34; Second Supp. 672, 787); Sun Pipe Line (Supp. 184; Tr. I 38-39; Second Supp. 617-22, 634-
41, 672); TransMontaigne Product Services (Supp. 184; Tr. II 40; Second Supp. 655-58, 667-71,
787); and Wolverine Pipe Line Company (Supp. 185; Tr. II 41-42; Second Supp. 672, 787).
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during the tax years.'? Each of those entities was treated as a general business taxpayer and
assessed at 25%, while interstate pipeline gathering property was assessed at 88%. (Supp. 178-
| 79 182-85; Tr. I1 15-16, 20-24, 30-31, 35-37, 41; Second Supp. 787).

Here, again, there is no rational basis for this difference in tax treatment. Gathering
involves the same functions, and the same equipment, whether provided by an interstate pipeline
or an independent gatherer, (Supp. 69; Tr. VI 257). Indeed, many of the assets that independent

| gatherers now own once belonged to interstate pipelines including Columbia Transmission.

(Supp. 769). This “relative undervaluation of comparable property” violates Equal Protection,

Allegheny Pittsburgh Coal Co. v. Ctv Comm’n of Webster Cty. (1989), 488 U.S. 336, 346. |

C. The Disparity In Natural Gas Company And Plpe-Lme Company
Assessment Rates Violates Equal Protection.

The evidence highlighted in the Commerce Clause discussion above makes clear that, in
various respects, “natural gas companies™ and “pipe-line companies” directly compete with oner
another, and that there is no rational basis for applying dramatically differelnt assessment rates to
their property. This treatment violates not only the Dormant Commerce Clause, but also the Due.

‘Process and Equal Protection Clauses of the U.S. and Ohio Constitution.

The decision in Boothe Financial Corp. v. Lindley (1983), 6 Ohio St.3d 247, is squarely
on point. There, both IBM and Boothe Financial owned computer equipment that they leased to
Ohio customers, but the Tax Commissioner employed different methodologies for determining
the ﬂ’ue value of the two taxpayers’ property, resulting in a much lower valuation for IBM’s
property than Boothe’s. This Court held that it vielated equal protection té treat differently two

taxpayers who leased “essentially identical equipment.” 1d. at 250.

17 Those entities included Gatherco, Atlas Pipeline Partners, Bancequity Petroleum, Belden &
Blake Corporation, Damascus Gas Company, Energy Search, Inc., North Coast Energy, Ohio
Cumberland Gas Company, Resource Energy, Inc., Viking Resources Corporation, and Kingston
Oil Corporation. (Second Supp. 360-492, 691-739).
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Similarly, in MCI, the Commissioner assessed MCP’s equipment at one hundred percent
of true value while assessing competitors’ property at thirty-one percent. As a result, “two
taxpayers within the same class owning or leasing the same type of equipment are treated
_ differently,” a situation which this Court concluded “denie[d] MCI eqﬁal protection of the laws.”
MCI, 68 Ohio. St. 3d at 250.
| The Department’s application of R.C. 5727.01 here fails to heed the teaching of these
cases. The same type of ﬁroperty, used for the same purpose, is taxed differently depending on
~ whether a pipe-line COmpany or LDC owns it. Supra 28-31. Consumers pay different rates for
natural gaé service depending on whether the lines used fo deliver their gas are predominantly
owned by a pipe-line combany or an LDC. Supra 31-34. In-lstate gas'is delivered to consumers
with less tax cost per mile than out-of-state gas. Supra 36~37. If this all seems irrational, it is.
VBecause the dirstinction dréwn between pipe-line companies and natural gas companies is
arbitrary and lacks a reasoned basis, it is incompatible with due process and equal protection.

Morepver, because the tax classiﬁcatién Ohio employs implicates the constitutionally
protected “‘righ‘-c’ to engage in interstate trade ffee from restrictive state regulation,” Dennis v.

- Higgins (1991), 498 U.S. 439, 448, a closer look is required. Lehnhausen v. Lake Shore Auto

Parts Co. (1973), 410 U.8. 356, 359 n.3. But applying a heightened standard only makes the
ﬁnconstitutionality all the more clear.
D. The Legislative Record Reveals The Lack Of Any Rational Basis For
Assigning Differing Assessment Rates to “Natural Gas Companies”
and “Pipe-Line Companies.”
Where legislation is based on an irrational motivation or analysis by the legislature, or the
legislature acted irrationéliy in light of information before it, courts will not speculate as to

whether there could have been rational justifications for the legislation other than the ones

actually identified. Nordlinger v. Hahn (1992), 505 U.S. 1, 16; Allied Stores, 358 U.S. at 530.
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Here, the circumstances in which the differential assessment rates were enacted
demonstrate the lack of any rational basis for the distinction between pipe-lines, natural gas
companies, and competing general businesses. When'the General Assembly was considering
S.B.287,a peﬁding lawsuit argued that the then-88% assessment rate on natural gas companies
violated Equal Protection as compared to the 25% assessment rate on general busmesses

Columbia Gas of Ohio v. Tracv (Aug 6 1999), B.T.A. Case No. 97-K-545, 1999 Ohio Tax

LEXIS 1231. By the time S.B. 287 became law, that case was in this Court. Columbia Gas of

Ohio, Inc. v. Tracy, Ohio 8.Ct. Case No. 99-1633. The sponsors o_f S.B.’l287 were keenly aware

of this pending‘suit, as the Department of Taxation’s own contemporaneous analyses of S.B. 287
explain. (Second Supp. 284, 300 (calling bill the “result of litigation™)).
As the pleadings in that suit reflect, a' central focus was claimed competitién between

LDCs and general businesses involving direct connécts. See Brief of Appellant, Ohio S.Ct. Case
No. 99-1633 at 19-20. Legislative testimony also cited claimed discrimination between LDCs
and general businesses as a reason the bill was needed. (Second Supp. 347). ,Clgarly, then, the
pending suit—aﬁd the claimed “equality concerns”—were known to and considered by the
legislature. Indeed, the legislation itself states that it was enacted to “provide . . .' for equitable
taxation of paﬂicipants in the natural gas markets.” (Second Supp. 334). |

| Despite this focus on equality, the bill resulted in a new disparity in assessment rates
between “natural gas companies” and “pipe-line companies.” Faced with testimony regarding
competition between LDCs and general business taxpayers in “direct connect” situations, |
legislators equalized the assessment rates of those two players. Unfortunately, the Commissioner
has interpreted the statute they drafted as assessing the third (perhaps most critical) player in

direct connect situations—the interstate pipeline—at a much higher rate. ‘Thus, despite the
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legislature’s own stated gr 0a1 of ﬁroviding “equitable taxation™ in the natural gas market, its
*“solution,” under the Commissioner’s interpretation, resulted in inequality rather than equality
for interstate players, as Tax Department personnel themselves recognized, supra 40, (See Supp.
440-41; Tr. 11T 56-57 (expert opinion that to create “an equal playing field” for direct connects
would require the same tax treatment for not only LDCs and general businesses, but also
interstate pipelines)).

Taken togcther; the record revealé that the legislature addressed short term litigaﬁon
concerns Ey creating a new classification scheme that taxing officials themselves viewed as
constitutionally problematic. The distinction between “natural gas coinpanies” and ‘;pipe-line
companies” that apparently mattered most was that the pending lawsuit (and threat to state
re?venu;:) involved the f_drmer and not the latter. This sort of short-sighted ljtigatidn concern 1s
not a reasoned basis for drawing a legislative distinction between categories of taxpayers.

CONCLUSION

For the foregoing reasons, and based upon the evidence presented in the record,
Columbia Transmission requests that the Court affirm the decision of the BTA as to tax year
2001. As to tax year 2000, the constitutional arguments ﬁresented in Columbia Transmission’s
cross-appeal require this Court to reverse the Board’s decision‘and to hold that, for that year as

well, Columbia Transmission’s personal property. must be assessed at 25%,
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Respectfully submitted,

“’\amdm B (:ﬂl,

Maryann B. Gall

Mary Beth Young

Phyllis J. Shambaugh
JONES DAY

P. 0. Box 165017

Columbus, Ohio 43216-5017
Ph: (614) 469-3939

Fax: (614) 461-4198

Street Address:

325 John H. McConnell Blvd.
Suite 600

Columbus, Ohio 43215-2673

Attorneys for Columbia Gas Transmission
Corporation
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This is to certlfy that a true copy of the foregoing Brief of. Appellee/ Cross- Appellant
Columbia Gas Transmission Corporation was delivered by messenger to Barton A. Hubbard Esq.
(Counsel of Record), Assistant Attorney General, Cheryl D. Pokerny, Deputy Attorney Gepefal,
and Janyce C. Katz, Assistant Attorney General, Office of the_ Attorney General, Taxation 7
Section,-Rhodes State Office Tower, 6 I*"loof, 30 East Broad Street, Columbus, Ohio 43215,
ﬁttomeys for Appellant/Cro'ss-Appcllep Tax Commissionerr of Ohio, apd mailed by U.S. mail,
postage prepaid, to Fred J. Livingéton, Taft Stettinius & Hollister LLP, 3500 BP Tower, 200
Public S(iuare, Cleveland, Ohio 44114-2302, attorney for Amicus Curiae The Ohio School

Boards Association, on this 22nd day of November, 2006.

Appellee/Cross- Appellant
Columbia Gas Transmission Corporation
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IN THE SUPREME COURT OF OHIO
COLUMBIA GAS TRANSMISSION ) |
CORPORATION )
. , _ )
_ Appellee/Cross-Appellant, )}  Case No, 06-1443
| )
-V, - ) Appeal from the Ohio
- ) Board of Tax Appeals
THOMAS M. ZAINO, ) _
TAX COMMISSIONER OF OHIO )  Board of Tax Appeals
' - : } - Case No. 2003-K-1876
Appellant/Cross-Appellee. ) '

NOTICE OF CROSS-APPEAL OF APPELLEE/CROSS-APPELLANT
—COLUMBIA GAS TRANSMISSION CORPORATION

Columbia Gas Transmission Corporation (“Columbia Transmission”) hereby gives notice
 of its appeal as of right, pursuant to R.C. 5717.04, and Rule II, Sec. 3(AX2) of the Rules of
Practice, to the Sﬁpreine Court of Ohio, from a Decision and Order of the Board of Tax Appeals
(“Board’™), joutnalized in Case No. 2003-K-1876 on July 28, 2006 (“Decision and Order”). The
Tax Commissioner of Ohio (“Tax Commissioner”) ﬁled his appeal of the Decision a;xd Order on
July 31, 2006, A true copy of the Decision aud Order of the Board being appealed is attacked
hereto and incorporated herein by reference. _ )

The Board reversed the Tax Commissioner’s final determination, in part, finding that
Cotumbia Transmission satisfied the deﬁzﬁﬁon of a “natural gas company” in R.C.‘
5727.01(DX4) and that its tangible public utility property should be assessed at the 25% listing
rate prescribed for a “nah;ral gas company” in R.C 5727.111(C) _(“Stat"utory Issue™) for Tax

Year 2001 and after. In so holding, the Board stated:
[TThe record demonstrates that [Columbia Transmission] directly supplies
natural gas to industrial, power-generating, residential, and farm customers for

the purposes delineated in R.C. 5727.01{DX4). * * * [H]aving now
successfully demonstrated that it is indeed a natural gas company as defined

COl-1349402v2

Appx. 000000002




( S

by R.C. 5727.01{D)(4), [Columbia Transmission] is entiti:d. to have its
property assessed at the listing rate prescribed for such entities.

Decision and Order at 21.

In his notice of appeal, the Tax Commissioner asserts that the Board’s decision is
unreasonable and unlawful because the Board refused to add additional requirements to
R.C. 5727.01(D)X4) and (DX5).} The Tax Compmissioner asserts that a company must be
reguléted by the Public Utilties Commission of Ohio in order to satisty the definition of a

| “natural gas company” in R.C. 5727.01(D)4). See Tax Commissioner's Notice of Appeal ¥ 4.
Further, the Tax Commissioner claim§ that R.C. 5727.01(DX4) and (D)}5) impose a “primary
use” requirement on the taxable property of a “natural gas company” and a “pipe-line company.”
See Tax Commissioner’s Notice éf Appeal 5. The Tax Commissioner is wrong because the -
plam langunage 6f these statutes do not include éither requirement.

The Board carrectly looked to the express language of R.C. 5727.01(D)(4) and (D)(5) to
find that Columbia Transmission is a “natural gas company.” Decision and Order at 16, Further,
the Board é;éperly refused to add or delete from the express language of those provisions. The
Board’s Decision and Order complies with the we_ll-e'stablished rules of statutory construction set
forth by this Court in ﬂm@r_dlg‘ i v, Bd, Of Edn, (1979), 58 Ohio St.2d 1, 5, and as quoted by'the
Board: ' '

For example, a statute that is free from ambignity and doubt is not subject to
judicial modification under the guise of interpretation. Crowl v. Deluca
(1972), 29 Ohio St.2d 53, 58-59; Slingiuff v. Weaver (1902), 66 Ohio St. 621.
* * * In ascertaining the legislative intent of a statute, ‘It is the duty of this
court to give effect to the words used (in'a statute), not to delete words used or

. fo insert words not used.” (Emphasis added). Columbus-Suburban Co.
Lipes v. Pub. Util. Comrm. (1969), 20 Ohio St.2d 125, 127, Wheeling Steel

! These provisions state:
{DD) Any person:
e

(4) Is a natural gas company when engaged in the business of supplying or distributing natural gas for lighting,
power, or heating purposes to consumers within this state, . , .

(5) Is a pipe-line company when engaged in the business of transporting natural gas, oil, or coal or its derivatives
through pipes or tubing, either wholly or partially within this state . . . .

COI-1349402v2 2
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‘ Com' V. Poggrﬁel (1970), 24 Ohio St.2d 24, 28. (Footnote ommed and
emphasxs sic.) ,

Decision and Order at 17. The Board’s holding on the Statutory Issue is reasonable and lawful
and should be afﬁrmed by this Court. '

Before the Board, Columbia Transmission also asserted that the Tax Commissioner’s
assessment of Columbia Transmission’s public utility property at the 88% rate applicable to a
“pipe-line company” as defined in R.C. 5727.01(D)(S) violated the: -

. | Commerce Clause, art. I, § 8, cl‘. 3 of the United States Constitution;

e Due Process and Equal Protection Clauses of the United States Constitution,
amend, XIV, § 1 and Ohio Constitution, art. I, § 2; and

. Suprcmacy Clause, art. VI, cl. 2 of the United States Constitution. (collectively
“Constitutional Challenges™)

However, the Board overruled Columbia Trgnsmission’s Constituﬁonal Challenges to the Tax
Commiésioner’s final determination based én this Court’s holding in MCI Telecommunications
Corp. v. Limbach (1994), 68 Ohio St.3d 195. Decision and Order at 11. -

Columbia Transmission files its cross-appeal asking the Supreme Court to address
Columbia Transmission's Constitutional Challenges for tax years 2000 and 2001, Further,
although Columbia Tranémission believes that the Board’s decision on the Statutory Issue is
reasonablé and lawful, and is sufficient to require assessment of Columbia Transmissfon's '
property at 25% for Tax Year 2001, Columbia Transmission files its cross-appeal to preserve its
Constitutional Challenges for tax years 2000 and 2001. '

Therefore, Columbia Transmission complains that the Board of Tax Appeals affirmed the

Tax Commissioner’s final determination which made the following errors:

1. The final determination erred in overruling Columbia Transmission’s claim that
the Tax Commissioner’s assessment, and the final determination affirming it,
violate the Commerce Clause, art. I, § 8, cl. 3 of the United States Constitution.

(a  Under the Commerce Clause, a state may not discriminate against or
unduly burden interstate commerce. The Tax Commissioner has assessed
the taxable property of Columbia Transmission at a higher percentage of
true value than comparable taxable property of other companies,
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including, but not limited to, local distribution companies and alternate-
fuel pipelines. This disparate treatment discriminates against interstate
commerce, disproporticnately burdens the instrumentalities of interstate
commerce, influences economic decisionmaking to favor entities-
operating intrastate, disproportionately burdens out-of-state consumers of
natural gas, imposes an undue burden on interstate commerce and impedes
the free flow of natural gas in interstate commerce, all in violation of the

Commerce Clause.

(b) R.C.5727.111(D), and the 88% rate established therein, violate the
Commerce Clause, both facially and as applied in this case.

2. The ﬁnal determination erred by overruling Columbia Transrmsswn 3 clmm that
by treating Columbia Transmission as a “pipe-line company” under R.C. . ’
5727.01(D)(5) rather than as a “natura] gas company” under R.C. 5727.01(D)(4),
the Tax Commissioner’s assessment and final determination violate the Due
Process and Equal Protection Clauses of the United States Constitution amend
XEV and Ohio Constitution art. I, §§ 2, 16.

(a) - The statutory categories created by R.C. 5727.01(D)(4) and (D)(5) are
vague, ambiguous, and averlapping. Although the Tax Commissioner
treated Columbia Transmission as a “pipe-line company,” the Board found
that Columbia Transmission satisfied the statutory definition of a “natural
gas company” in R.C. 5727.01(D)¥4).% Other companies, although treated
as “natural gas companies,” satisfy the statutory definition of a “pipe-line
company.” Similarly situated taxpayers are treated differently under these

* impermissibly vague statutory classifications.

(b) - The statutory categories defined by R.C. 5727.01(D)4) and R.C.
5727.01(DX5) are unconstitutionally vagne and violate the Due Process
. and Equal Protection Clauses of the United States Constitution and t.he
Ohio Constitution, both facjally and as applied in this case.

3. The final determination erred by overruling Columbia Transmission’s claim that
in assessing Columbia Ti'ansmlssmn s taxable public utility property at 88% of
true value, the Tax Commissioner violated the Due Process and Equal Protection
Clauses of the United States Constitution amend. XIV and Ohio Constitution art.

I, §§ 2, 16.

(a) The Tax Commissioner assessed the taxable public utility property of
~ others similarfy situated or in competition with Columbia Transmission at
a lesser percentage of true value than was applied to Columbia

Transmission’s property.

2 Decision and Order at 21.
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(b) R.C.5727.11 I(D), and the 88% assessment rate established therein,
violate the Due Process and Equal Protection Clauses, both facxally and as

applied in this case.

4, The final determination erred by overruling Columbia Transmission’s claim that
the assessment, and the final determination affirming it, impair, are inconsistent
with, and stand as an obstacle to federal regulatory authority under the Natural
Gas Act, 15 U.S.C. §§ 717-717w, and other applicable federal statutes and thus,
violate the Supremacy Clause, art. VI, ¢l, 2 of the United States Constitution.

(@) R.C.5727.111(D), and the 88% assessment rate established therein,
impair, are inconsistent with, and stand as an obstacle to federal regulatory
authority under the Natural Gas Act, 15 U.S.C. §§ 717-717w, and other
‘applicable federal statutes and thus, violate the Supremacy Clause, art. VI,
cl. 2 of the United States Constitution, facially and as applied in this case.

Respectfully submitted,

(Neurugnn B.(all
Maryann B.\Gall (0011812)
(Counsel of Record)

Todd S. Swatsler (0010172)
Mary Beth Young (0073451)
Phyllis J. Shambaugh (0061620)
JONES DAY

P. 0. Box 165017

Columbus, Ohio 43216-5017
Ph: (614) 469-3939

Fax: (614) 461-4198

Street Address:
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'325 John H. McConnell Blvd.
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Ms. Margulies, Mr. Eberhart, and Mr Dun_lap COTCUT.

~ Through the preseﬁt appeal, appéllant, Columbia Ga;s Transmission
Corporation, challenges a final detcnﬁination of the Taxl Com:ﬁission_er Iin which he denied
appcllanf’s petitions. for reassessment and affirmed public utility property tax assessments
as orig.inally‘ iSsued for tax years 2000 and 2001. We now proceed to consider this matter

upon appellant’s notice of appeal, the statutory transcript certified by the commissioner, the
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record of thé evidentiary hearing conQened before this board, and the post-hearing briefs
submitted on behalf 6f the parties. |
Consistent with the lrcquiremerﬂxt imposed upon it by R.C. 5727.08, and within
tﬁe extended period allowed by R.C. 5727.48,'appellant filed its 2000 and 2001 annual
repoﬁs with the Tax Commissioner. For each of these years, the cbmfnissionelf issucd
preliminary assessment certificates setting forth the ﬁroposéd values of appellant’s faxable
.. property to which he then applied an assessﬁent rate of 88% of true value applicable to
pipe-line cor'npa'nies.' As prcviously indicated, appellant filed petitions for reassessment for
both tax years 2000 and 2001, including among its arguments, that it satisfied the statutory
definition of a natural gas cor_npaﬁy and was therefore entitled to have .its property assessed
at the 25%_ rat'e.applicable to such entities beginﬁing with the 2001 tax year, and, further,
that the 88% assessment rate applied to its propcrtyrwas in violation of rights guaranteed it
by both the United States and Ohio C(:mstituﬁons;1
In his final determination, the commissioner denied each of appt_éllant’s
- arguments and the present appeal ensued, with appellant specifying the following as error:

“x%%2 The Commissioner’s final determination is erroneous
in its entirety for the following reasons:

“Specification One

' Appellant also asserted that the value of its personal property had been overstated due to the application
of the statutory cost-based valuation method set forth in R.C. 5727.11. The commissioner rejected this
claim and appellant sought reversal of this determination through its second specification of error.
However, during the course of these proceedings, the parties were able to resolve this issue, and, as a
result, appellant has withdrawn this specification of error. Accordingly, it is not further addressed heren.

! We have omitted the numerical references attributed to the paragraphs set forth in appellant’s notice of

appeal.
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“¥¥* The assessment[s], and the fin.. determination
affiming - it . [them], erroncously classify ~Columbia
Transmission as a ‘pipe-line’ company under R.C.
5727.01(D)(5), rather than a ‘natural gas company’ under R.C.
5727.01(D)(4). Columbia Transmission satisfies the
definition of a “natural gas company’ in R.C. 5727.01(D)(4)
and, accordingly, its taxable public utility property should be
assessed at 25% of tme value, pursuant to R.C.
5727.111(C)2), rather than 88% of true value as assessed by
the Commissioner. ‘

«#x% R C. 5727.01(D)}(4) provides that an entity ‘is a natural
gas company when engaged in the business of supplying or

distributing natural gas for lighting, power, or heating

purposes to consumers within [Ohio] ..[.]" In the final

determination, the Commissioner incorrectly found that-

Columbia Transmission did not supply or distribute gas
directly to consumers. In fact, Columbia Transmission did

supply and distribute gas directly to consumers, including but

not limited to industrial end users, farm tap customers, and
local distribution companies that use gas for their own
consumption. 'Cf. Carnegie Natural Gas Co. v, Tracy (Nov.
17, 1995), 1995 WL 691943, Case No. 94-K-526, unreported.

“¥** The statutory definition of ‘natural gas company’ in
R.C. 5727.01(D)(4) is vague and ill-specified. Moreover, it
" overlaps with the definition provided in R.C. 5727.01(D)(5),
which specifies that an entity ‘is a pipe-line company when
engaged in the business of transporting natural gas ... through
pipes or tubing ..[]' Any doubt in construction of these
ambiguous provisions must be resolved in favor of Columbia
Transmission, Gulf Qil Corp. v. Kosydar (1975), 44 Ohio
St.2d 208, paragraphs one and two of the syllabus, which
results in treating Columbia Transmission as a ‘natural gas
company.” '

“okkok

“Specification Three

“*** The assessment[s], and the final determination
affirming it {them), violate the Commerce Clause, article I,
section 8, clause 3 of the United States Constitution.
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«##* Under the Commerce Clause, a state may not
discriminate against or unduly burden interstate commerce.
The Commissioner has assessed the taxable property of
Columbia Transmission at a higher percentage of true value
than comparable taxable property of other companies,
including, but not limited to, local distribution companies.
This disparate treatment discriminates against interstate
commerce, disproportionately burdens the instrumentalities of
interstate commerce, influences economic decisionmaking
[sic] to favor entities operating intrastate, disproportionately
burdens out-of-state consumers of natural gas, imposes an
‘undue burden on interstate commerce and impedes the free
flow of natural gas in interstate commerce, 2ll in violation of
the Commerce Clause.

“kxx R C. 5727.111(D), and the 88% rate established
therein, violate the Commerce Clause, both facially and as
- applied in this case.

“Specification Four

“s*¥ Py treating Columbia Transmission as a ‘pipe-line
company’ under R.C. 5727.01(D)(5) rather than as a ‘natural
' gas company’ under R.C. 5727.01(D)(4), the Commissioner’s
assessment[s] and final determination violate the Due Process
and Equal Protection Clauses' of the United States and Ohio

Constitutions.

“¥** The statutory categories created by R.C. 5727.01(D)(4)
and (D)(5) are vague, ambiguous, and overlapping, Columbia
Transmission, although treated as a ‘pipe-line company,’
satisfies the statutory definition of a ‘natural gas company.’
Other companies, although treated as ‘natural gas companies,’

satisfy the statutory definition of a pipe-line company.’

Similarly situated taxpayer are treated differently under thesc
impermissibly vague statutory classifications.

“*¥¥* - The statutory categories defined by R.C, 5727.01{D)(4)
and R.C. 5727.01(D)(5) are unconstitutionally vague and
violate the Due Process and Equal Protection Clauses of the
United States Constitution and the Ohio Constitution, both
facially and as applied in this case.
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“Specification Five

“*¥* In determining the true value of Columbia
Transmission’s taxable public utility property and in assessing
Columbia Transmission’s taxable public utility property at
88% of true value, the Commissioner violated the Equal
Protection and Due Process Clauses of the United States and
the Ohio Constitutions.

“**+ The Commissioner valued the taxable public utility
property of others similarly situated or in competition with
Columbia Transmission by using a substantially different
methodology resulting in a lower true value than was applied
to Columbia Transmission’s property.

“x%* The Commissioner assessed the taxable public utility
property of others similarly situated or in competition with
Columbia Transmission at a lesser percentage of true value
than was applied to Columbia Transmission’s property.

“kkk R.C. 5727.111(D), and the 88% assessment rate

established therein, violate the Due Process and Equal.

Protection Clauses, both facially and as applied in this case.

“Specification Six

‘“kx* The assessment[s], and the final determination
affirming it [them], impair, are inconsistent with, and stand as
an-obstacle to federal regulatory authonity under the Natural
Gas Act, 15 U.S.C. §§ 717-717w, and other applicable federal
statutes and thus, violate the Supremacy Clause, article VI,
clause 2 of the United States Constitution.

“rrx R.C. 5727.111(D), and the 88% assessment rate
established therein, impair, are inconsistent with, and stand as
an obstacle to federal regulatory authority under the Natural
Gas Act, 15 U.S.C. §§ 717-717w, and other applicable federal
statutes and thus, violate the Supremacy Clause, article VI,
clause 2 of the United States Constitution, both facially and as
applied in this case.” '
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As was the case before the commissioner, this appeal centers upon the
-appmpi*iateness of the assessment rate applied to appellant’s property for purpdses of ad
valorem taxation. We first dispense .with the constitutional argunicnts thch have been
advanced by appellant, responding initially to appellant’s request that the board reconsider
certain evidentiary rulings made during the course bf the hearing.cbnvened in this matter.
At hearing, appellant sought admission of evidence relaﬁﬁg to the General Assembly’s‘
consideration and ultimate enactment of Am.Sub.S.B. 287, 148 Ohio Laws, Part V, 11536,
11549-11550 (effective December _2‘1, 2000)." Although the examiner declined to admit
this evidence, appellant was accorded an opportunity to proffer its evidence and to seek this
board’s reconsiderationl.

Through Am.Sub.S.B. 287, the General Assemb]y amendcd R.C.5727.111 so
'as to reduce the assessment rate prescribed for property owned by natural gas compames,
beginning with the 2001 tax year, from 88% to 25%. Cltmg to Section 17 of Am.Sub.S.B.
287, appcllant notes that the changes embodied in this legislation were effectedﬁ as an
emergency measure in order “to provide, at the earliest possible time, for equifﬁble taxation
. of participants in the natufal gas markets.” 148 Ohio Laws, Part V, 11620. Appellant

asserts that the evidence it sought to have admitted demonstrates not only that the General

? The evidence which was not admitted, but which appellant was permitted to proffer, consists of: (1) Ex.
25 - the May 2, 2000 written testimonmy of Larry L. Long, Executive Director of the County
Commissioners” Association of Ohio, presented to the Senate Ways and Means Committee; Ex. 26 - the
May 2, 2000 written testimony of Warren G. Russell, Deputy Executive Director of the Ohio School
Boards Association, presented to the Senate Ways and Means Committee; Ex. 27 - a DVD from Ohio
Government Telecormmunications of the testimony before the General Assembly regarding Am.Sub.S.B.

287, and certain portions of testimony provided at this board’s hearing by Sam Gerhardstem appellant’s

current director of governmental affairs.
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Assembly’s action was in direct response to then-pending litigation involving the
constitutionality of the differing assessment rates applicable t.o natural gas companies and
gcneral'business taxpayers,"* alleged to be in direct c-ompetitionl, but also thét the legislature
failed to achieve ifs own goal of “equitable taxation” by not simultaneously reducing the
assessment rates for pipe-line companies, a claimed constitutional infirmity of which it and
various individuals within the tax department were éllegedly aware.

This board has préviéusly expressed its rcl#étance. to accept as evidence
documeﬁts purportedly reflecting l'elgislativc fntent. For example, in Jack Schmid;rLease,
Inc. v. Tracy (July 14, 1995), BTA No. 1994-M;13, unrci)ortcd, affirmed sub nom. Zalud
Oldsmobile POntiag:, Inc. v. T racy (1996), 77 Ohio St.3d 74, the appellant sought admisston
of a letter of a member of the Ohio House of Representatives regérding thcrlegislative
intent and purpose of a particular statute. This board concluded that not only did this letter
constitute hearsay for whibh nﬁ exception aﬁplied,‘ but also that jt was “irrelevant because
an individual represcntativé has no ability to speak for ihe legislature,” Id. at 4.
Continuing, we note& that “[e]ven without considering the layers of hcarsay- concgt'z;s here

involved, the subsequent representations of one member of a legislative quy; even the

sponsor of a bill, are not probative of the intent of the body at the time of enactment of a

* The litigation to which appellant refers is Columbia Gas of Ohio v. Tracy (Aug. 6, 1999), BTA No. 1997-
K-545, unreported, docketed with the Supreme Court of Ohio as case number 99-1633, and subsequently
‘dismissed at the taxpayer’s request. See 01/12/2001 Case Announcements, 91 Ohio 5t.3d 1404.

* On appeal, the court determined that the document in question was inadmissible under either Evid.R.
803(8) or 1005. ' .
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- Vbill. Financial Indemnity Co. v. Cargile (1972)[,] 32 Ohio Miéc. 103.* Therefore, even if
hearsay was not a concern, Representative Johnson’s statements concerning the purposes of
the bill would not be probative of inteﬁt.” Id. at 5. See, also, Glick v .Sokc)l, 149 Ohio
App.3d 344, 346, 2002-Ohio-4731 ("We note that Ohio has no official legislative history
and, consequently, sponsor testimony is of limi.ted value to our analysis. See State v.
Dicki#son (1971), 28 Ohio St.2d 65, 67 ***.”"); Vukovich v. C'ity of Youngstown (Sept. 25,
1996), Mahoning App. No. 88 C.A. 198,_unrepoﬁed, juﬁsdictional motion overruled
'(1991), 58 Ohio St. 3d 703; Cle;'eland Elec. Mum. Co. v. Cleyeland (Apr. ﬁl, 1977),
Cuyahoga App. No. 35999, unreported. Cf. State ex rel. Eoster v. Evart (1944), 144 Ohio
_ St.l.65, paragrﬁph 7 of the syllabus (“C(')urts= have no legislative authority and should not
make their office of expounding statutes a cloak for supplying something omitted from an
act by the General Assembly.- The question is not what did the General Assembly intend to
enact, but what is the meaning of that which it did enact. (Slingluff v. Weaver [(1902)], 66
Ohio Sf., 621, approvg:d and followed.”j.-
Through its proffer, appcllant attempts to prove the intent of the General
Assembly when it reuced the assessmeént rate for natural gas companies in order to support
its arguments in this case challeﬁging. the constitutionality of the assessment rate left

unchanged for pipe-line companies. After considering the parties’ arguments, we are not

¢ In Financial Indemnity, the court commented: “We are here involved with a question of the intent of the
Legislature. Plaintiff has submitted the affidavit of a former member of the Ohio General Assembly who
sponsored the bill which became the act enacting the sections of the code with which we are here
concerned. This affidavit seeks to interpret the intent of the Legislature. We believe that the meaning of
the act must be determined from the words of the statute itself. The court cannot consider what an
individual legislator, even the author of the bill, states he understood them to mean.” Id. at 106.
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persuaded that we 'shcn‘xld deviate from the rationale expressed by this board in Jack
Schmidt Lease. Tﬁe statute in question, which provides for the assessment of pipe-line
coméany property at 88%, as opposed to the 25% assessment rate for éther cntiﬁes, is
unamblgguous and requires no further explanation. VInstead, a de’tenninﬁti‘on regarding the
constitutionality of the statute and its application can be made through a review of the
~ express language set forth in the statute and the facts presented by the parties. EiffI:n
ésSuming,' argucndo,‘such -:'lvidcnce is adxnissible, appellant is not prejudiced by our‘ru]ing
at this stage. of the proceedings as this board is without jurisdiction to consider its
constitutional claims. Rather, an appellate court with such authority may overturn this
ruling and dir.e.c_:tly consider appellant’s proffered evidence in the cc‘mtéxt of the arguments
which have been advanéed. Accordingly, appellant’s motion for reconsideration is hereby

overruled.

- With respect to the merits of appellant’s constitutional challenges, we
acknowledge once again the lack of our ability‘to ultimately resolve such claims, See, e.g.,
Cincinnati Bell Tel. Co. v. Zaino (June 10, 2005), .BTA N;Js. 2003-K-765, -et al,,
_uﬂreported. Instead,‘ as pointed out by the Suprcl-'ne Court in MCI Telecommunications

Corp. v. Limbach (1994), 68 Ohio St.3d 195, such authority is reserv_ed'to Ohio’s courts”:

7 Section 1, Articie IV, of the Ohio Constitution provides that “[t]he judicial power of the state is vested in
a supreme court, courts of appeals, courts of common pleas and divisions thereof, and such other courts
inferior to the supreme court as may from time to time be established by law.” Further, the Supreme Court
of Ohio has expressly acknowledged that “[tlhe power and duty of the judiciary to determine the
constitutionality and, therefore, the validity of the acts of the other branches of government have firmly
been established as an essential feature of the Ohio system of separation of powers. See, e.g,, Beagle v.
Walden (1997), 78 Ohio St. 3d 59, 62, *** (*interpretation of the state and federal Constitutions is a role
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“The BTA understood its role to be a receiver of evidence for
constitutional challenges. Accordingly, it did so, giving the
parties wide latitude in presenting the evidence. The BTA
determined no facts on the constitutional questions. The
commissioner, however, in her Proposition of Law No. IV,
contends that the BTA not only receives evidence in this type
of case, but must weigh the evidence and determine the facts
necessary for the court’s review of the constitutional
questions. Since the BTA did not make findings of fact, the
commissioner asserts that we should remand the case for the
BTA to comply. . '

“In Cleveland Gear Co. v. Limbach (1988), 35 Ohio St. 3d

. 229,*** paragraph three of the syllabus, we held: -

“The question of whether a tax statute is unconstitutional
when applied to a particular state of facts must be raised in the
notice of appeal to the Board of Tax Appeals, and the Board
of Tax Appeals must receive evidence concerning this
question if presented, even though the Board of Tax Appeals

* may not declare the statute unconstitutional. (Bd. of Edn. of

Footnote contd.

South-Western City Schools v. Kinney [1986], 24 Ohio St.3d
184, *** construed.)’

“We explained the process, 35 Ohio St.3d at 232 ***:

““When a statute is challenged on the basis that it is
“unconstitutional in its application, this court needs a record,

and the proponent of the constitutionality of the statute needs -
notice and an opportmuty to offer testimony supporting his or

her view.

““To accommodate this court’s need for extrinsic facts and to
provide a forum where such evidence may be received and all
parties are apprised of the undertaking, it is reasonable that the
BTA be that forum. The BTA is statutorily created to receive
evidence in its role as factfinder.’

exclusive to the judicial branch').” State ex rel. Ohic Academy of Trial Lawyers v. Sheward {1999), 36

Ohio St.3d 451,

462. (Parallel citations omitted.)

10
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“Under Cleveland Gear, the BTA need only receive evidence

for us to make the constitutional finding. This is because the

BTA accepts facts but cannot rule on the question. On the

other hand, we can decide the constitutional questions but

have a limited ability to receive evidence. Thus, the BTA

receives evidence at its hearing, but we determine the facts

necessary to resolve the constitutional question.” Id. at 197-

198. (Parallel c1tat10ns omitted.)

See, also, GTE North, Inc. v. Zaino, 96 Ohio St.3d 9, 2002-Ohio-2984; Cleveland Gear Co.
'v. Limbach (1988), 35 Ohio St. 3d 229.

The parties were accorded an opportunity to offer evidence in support of their
respective Iiositions relating to appc]lémt’s constitutional argmﬁents. Given this board’s
inability to decide such issues, appellant’s arguments must be overruled at this
administrative level of proceedings.

This board does, however, have the authority to address appellant’s argument
that it satisfies thc statutory definition of a natural gas company and is therefore entitled to
have its propérty assessed at a more favorable rate than that applied to pipe-line companies,
the classification currently applied to it by the Tax Commissioner. Beginning with tax year

' 2001, the General Assembly amended R.C. 5727.111 so as to establish, for the first time,
different assessment rates for the property of public utilities classified as natural gas
companies and pipe-line companies, 25% and 88%, respectively. See R.C. 5727.111(C)
and (D). For purposes of determining which assessment rate applies, we must look to R.C.
5727.01(D), which defines both a natural gas company and a pipe-line company, providing ‘

in relevant part:

“Any person:

11
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~ “(4) Is a natural gas company when cngagcd in the business
~ of supplying natural gas for lighting, power, or heating
purposes to consumers within this state;®

~ “(5) Is a pipe-line company when engaged in the business of
transporting natural gas, oil, or coal or its derivatives through
pipes or tubing, either wholly or partially within this state[.]”

Appellant argues that the preceding definitions are not mutually exclusive and -
that it qualifies as both a natural gas company and a pipe-line company. Acknowledging
that this overlap in definitions has existed for some time, it was not until natural gas
companies were accorded more favorable tax treatment that appeliant was motivated to -
' seck reclassification for tax PUrposes from a pipe-line company to a natural gﬁs company.

Rejecting appellant’s contentions, the commissioner commented in his final

" determination as follows:

“The petitioner objects to the statutory requirement in R.C.
5727.111 that the taxable property of a ‘pipe-line company’ be
assessed at an 88% listing percentage, rather than at the 25%
listing percentage prescribed by the statute for all taxable
property of a ‘natural gas company.” The petitioner contends
that it is a ‘natural gas company’ under R.C. 5727.01(D)(4)
and should be assessed as a natural gas company rather than a
pipeline company’ In furtherance of this argument, the
petitioner has submitted a chart reflecting the number of
customers by county that are connected to its pipeline. The

¥ Effective June 26, 2001, the definition of a matural gas company set forth in R.C. £727.01(D)(4) was
modified to provide that a person is 2 natural gas company when it is “engaged in the business of supplying
or distributing riatural gas for lighting, power, or heating purposes to consumers within this state, excluding
a person that is a governmental aggregator or retail natural gas supplier as defined in section 4929.01 of the
- Revised Code[ " 149 Ohio Laws, Part II, 3857, 3896.
* The record contains varying references to both “pipeline” and “pipe-line” companies. While both are
intended to refer to the same type of entity, we will utilize the Iattcr as it is consistent with R.C.

5727.01(D)(5).

12
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total exceeds 31,900 customers, but based on the evidence, the
majority are ‘farm tap customers’ granted the right to tap into
the pipeline at the time of construction. Based on the
evidence, this contention is not well taken. The above
description that the petitioner gives of its operations is the
description of a pipeline company and not of a natural gas
company. R.C. 5727.01(D)(4) states that a natural gas
company supplies or distributes ‘natural gas for lighting,
‘power, or heating purposes to consumers within this state
[’ The petitioner is not supplying or distributing gas
directly to consumers, but rather transporting natural gas
through a network from Kentucky into the Midwest and then
on to the Eastern Seaboard via pipelines. The transportation
-and storage services are for local gas distribution companies \
and industrial and commercial customers that contract for gas
with producers or marketers. Therefore, the petitioner is
properly classified as a pipeline company under R.C.
5727.01(D)(5). *** : ‘

Rk

“Further, the petitioner does not fit the profile of a typical
natural gas company.: Most natural gas companies tend to
operate in one state only, while pipeline companies tend to be
interstate businesses. The Public Utilities Commission of -
Ohio (PUCO) regulates natural gas companies that operate
within Ohio. As part of the regulation of a natural gas
company, a service territory is designated. The PUCO has not
designated a service territory for the petitioner since it does
not recognize the petitioner as a natural gas company. FERC
(the Federal Energy Regulatory Commission) publishes a
listing of companies that it considers natural gas pipeline
companies. The petitioner is included on the FERC list of
natural gas pipeline companies. Thus, PUCO does not
consider the petitioner a natural gas company, and FERC
considers it a natural gas pipeline company.” S.T. at 1-2.

Before this board appellant presented evidence demonstrating that a
significant portion of its business involves transporting natural gas through an interstate

network of pipelines and operating natural gas storage facilities inside and outside Ohio. |

13
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With regard to its transportation services, appellant has pipeline in ten states, approximately
4,000 miles of which are located in Ohio, receiving natural gas at various interconnection
points along its pipeline network. In providing transportation écrviées, apiacllant is subject
to regulation by the Federal Enérgy Regulatory Commission (“FERC”™) as a “natural-gas
company” under the Natural Gas Act. Section 717, Title 15, U.S. Code."

All of' the natural gas transported by appellant is' owned by its customers and
moved by appcllant between points on’its network de51gnated by its customers. In
providing these transportatlon services, appellant’s customers mclude “local distribution
companies” (“LDCs”), which typically deliver natural gas directly to residential and
commeréial end-use consumers; large industrial and electric generating companies, e.g.,
First Energy, Pacific Gas & Electric, U.S. Gypsum, which, instead of receiving gas from an -
LDC, acquire it through r;t-dircct .connection to appellant’s pipelines; and natural gas
marketers, which pdrchase gas from producers and scll it to end-users, but which are not
 subject to regulation as a utility. In addition, appellant has groups of residential and “farm
tap” cﬁstomers, totaling almost 32,000, who acquire direct access to appellant’s p-ipe'linc
system, the latter emarnatint‘,,T typically from construction or rigﬁ-qf-way agreements. In

-addition to its natural gas transportation services, appellant also provides natural gas

' Section 717(b), Title 15, U.S. Code, states: “The provisions of this chapter shall apply to the
transportation of natural gas in interstate commerce, to the sale in interstate commerce of natural gas for
resale for ultimate public consumption for domestic, commercial, industrial, or any other use, and to

natural-gas companies engaged in such transportation or sale, but shall not apply to any other transportation
or sale of natural gas or to the local distribution of natural gas or to the facilities used for such distribution

or to the production or gathering of natural gas.”

14
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storage services whereby appellant injects its customers’ natural gas into underground weils
for later ﬁithdrawal in response fo seasonal demands or market variations.

Based upon the foregoing actiﬁities, appellant insists it quaiiﬁes as a natural
gas company since it “supp][ies] natural gas for lighting, power, or heating ﬁurposes to
_consumers within this state.” VR.C. 5727.01(D)X4). Appellant contends that not only do the
thousands of custor’ncré it serves through direct conncctions to its pipe]iné satisfy the
pr(_aceding deﬁﬁition, but, it also argues that the statute does not limit its terms to a final
transfer of natural gas to end users. Since appellant supplies gas to LDCs and nétural gas
marketers which, in turn, deliver it to Ohio end-use consumers, also s'erves as a basis upon
which it satisfies the above-quoted definition qf a natural gas company.

Althoﬁgil the cﬁmniissioncr écknowledgcs limited instances where
appellant’s customers have dircct-connéctions to its pipeline network, be insists that
_appc]]ant is primarily engaged in the interstate transmission of natural gas. Maintaining
that appcllant. is appropriately treated as a pipe-line company purs;uant to R.C.
5727.0](D)(5), the commissioner emphasizes rthe differing reghlatbry treatment b-ctwecn
pipe-lixge and natural gas companies. Considered.a transporter of natural gas in interstate
commerce, appellant is squcct to regulation by the FERC rather than the fublic Utilities
Commission of Ohio (“PUCO”). Unlike appeilant, entities treated as natural gas
companies by the PUCO .are subjec-t to various public service obligations, including

requirements to serve all members of the public and ensure access to natural gas, abide by

15
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_ ap;ﬁrox-red rates, adhere to specific procedures 'prior to tenninating_ service, and comply with
speciﬁc.reporting réquiremémts regarding business conduct.”

In order to resolve whether éppcllant constitutes a natural .gas or pipe-iinc 7
company under R.C, 5727.01(D){4} or (5), this board must determine the extent to \;_vhich it
is appropriate to look bgyond the language lset forth within the statute. App:llant argues
that we need look no further than the definitions theméelve#, while the comniissionér
maintains that these deﬁniﬁdns should be construed or intci'preted in light of appellant’s
’historical_ treatment as a pipe-line company, the primary' nature of its business, and the
&iﬂering regu]afory treatment accorded natural gas | and pipé-line companies. Upon
consideration of the parties’ arguments, we agree with appellant that the conditions clcaﬂy
set forth within R.C. 5727.01(D) render it-unnecessary to look to factors beyond those
expressly delir;eated within the statute.

Makigg general references to the “profile of a typical natural gas company,”
the commissioner suggests that appellant’s historical treatment as 2 pipe-line company have
soine bearing upon whether it is considered a natural gas cornpény ora pipe-line company,
questioning appellant’s contention that it can qualify as both under the. defimtions |
preScribcd.by the legislature. The evidence before this board demonstrates tha;t regulatory
changeé and increased competitive forces have significantly altered the natural gas industry
during the last thrée decades, blurring former distinctions which may have ¢xisted between

interstate pipeline companies and LDCs. The failure of the legislature to take into

' Although regulated by the FERC rather than the PUCO, appellant asserts that it is subject to similar

16
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consideration these developments, however, does not warrant this board’s adding to or

deleting from the express language of R.C. 5727.01(D)(4) and (5). As noted in Bernardini

v. Bd. of Edn. (1979), 58 Ohio St2d 1: .

“When this court has been called upon to give effect to an Act -
of the General Assembly, a standard of judicial restraint has
developed when the wording of the enactment is clear and
unambiguous. For example -a statute that is free from
ambiguity and doubt is not subject to judicial modification
under the guise of interpretation. Crowl v. Deluca (1972), 29
Ohio St. 2d 53, 58-59; Slingluff v. Weaver (1902), 66 Ohio St.
621. *** . In ascertaining the legislative intent of a statute, ‘It
is the duty of this court to give effect to the words used [in a
statute], not to delete words used or to insert words not used.’
(Emphasis added.) Columbus-Suburban Coach Lines v. Pub.

. Util. Comm. (1969), 20 Ohio St.2d 125, 127; Wheeling Steel
Corp: v. Porterfield (1970), 24 Ohio St2d 24, 28.
Furthermere, whether an-act is wise or unwise is a question
for the General Assembly and not this court. Olin Mathieson
Chemical Corp. v. Ontario Store (1967), 9 Ohio St. 2d 67 :
70.” 1d. at 6. (Footnote omitted and emphasis sic.)

Neither R.C. 5727.01(D)(4) nor (5) imposes a “primary busiﬁess” test as an
element in determining under which definition an cntify should be classified for tax
p‘urposes. Clearly, the General Assembly is capable of setting forth such parameters in the
 tax area, having doné §0 in several other instances v?hcre there exists the possibility that an

organization may be engaged in multiple activities or of a comparable nature, property may
'be devoted to multiple uses. See, e.g., R.C. 5701 02(C) and 5701 03(B) (deﬁmng “fi xture”
and “business fixture” as tangible personal property permanently attached or affixed to

land, building, structure, or improvement, which “primarily benefits” the land or the

Footnote contd.
regulatory requirements under the Natural Gas Act.
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business, respectively); R.C.. 5709.07(A)(3) (exempting from real property tax land “used
primarily for church retreats or church camping”™); R.C. 5709.20 (defining various pollution
~control land energy-related facilities by making reference to their “pﬁmaﬁ purpose”); R.C.
5709.55 (exempting fro.m personal property tax,pmpeﬁy used or held by a holder of a
~ liquor pérmit whose “primary busincsé” is the production of Qine); R.C.. 5725.01(BX1)
(deﬁning.a. “dealer in intangibles™ as one engaged in a business which “consists primarily
of lending money” or other listed activities); R.C. 5727.01(ﬁ) (deﬁning a person as a
.“tclcphone company” ﬁhm “crimarily engaged” in providing local exchange telephone
service); R.C. 5727.02 (diffemnﬁaﬁng between “primary” and “incidental” business
activities of various public utilities referenced within R.C. Chapter 5727.); R.C.
5733.09(D)(1) (deﬁning a “commercial printer”’ for.purposes of cérporate_. franchise tax
ob]igﬁtions as a person ‘-‘primarily engaged in the business of commercial pﬁnting” R

" We are also not persuaded that'appéllant’s regulaﬁon by the FERC rathef than
by the PUCO_dictatés its classiﬁ;:ation for purposes of taxation. In Carnegie Naturjal Gas
Co. v. Tracy (Nov. 17, 1995), BTA No. 194-K-526, unreported, this board concluded that

the_taxpayér was entitled to a refund of corporate franchise tax it had paid because it met

12 There have been instances in which the Supreme Court has developed its own “primacy,” or “true
object,” test where none was expressly imposed by statute. See, e.g., Emery industries, Inc. v. Limbach
(1989), 43 Ohio St.3d 134 (construing Accountant’s Computer Serv. v. Kosydar (1973). 35 Ohio St.2d 120,
and concluding that in order to determine whether a “mixed transaction” involving the rendition of a
personal service and the transfer of tangible personal property was subject to sales/use tax, it was necessary

"to ascertain whether the services rendered were a consequential or incomsequentia] aspect of the
transaction). However, where terms and conditions are clearly set forth by statute, the court has been
reluctant to amplify such terms and conditions. See, e.g., SCM Chemicals, Inc. v. Zaino, 106 Ohio 5t.3d
43, 2005-Ohio-3676; Elkem Metals Co., L.P. v. Washington Cty. Bd. of Revision (1998), 81 Ohio St.3d
683; Bernardini, supra. ‘

18
Appx. 000000025



the definition of a natural gas company set forth in R.C. 5727.01 and was therefore exempt
from such tax.” Rejecting arguments similar to those advanced in this appeal, i.., that the
applicable taxing statutes be construed so as to take into consideration whether the taxpayer

was regulated by the PUCO, this board held:

“In considering the Tax Commissioner’s final determination
in which he relied extensively upon the absence of appellant’s
regulation by the PUCO, we refer to the admonition found in a-

- portion of the court’s syllabus in State, ex rel. Foster v. Evatt
(1944), 144 Ohio St. 65:

“+7. Courts have no legislative authority and should not make

their office of expounding statutes a cloak for supplying

something omitted from an act by the General Assembly. The

question is not what did the General Assembly intend to enact,

but what is the meaning of that which it did enact. (Slingluff v.
- Weaver [(1902)}, 66 Ohio St., 621, approved and followed)

“8. Thcre is no authority under any rule of statutory
construction to add to, enlarge, supply, expand, extend or
improve the provisions of the statute to meet a situation not

- provided for.’

“See, also, Wheeling Steel Corp. v. Porterfield (1970), 24
Ohio St.2d 24, 27-28 (holding ‘neither the Board of Tax
Appeals, nor this court, may legislate to add a requirement to a
statute enacted by the General Assembly.’)[.]

“Given the similarity between the definitions set forth at
5727.01(E)(4) and (5) and those found in R.C. 4905.03(A)(6)
and (7), under certain circumstances, it may be appropriate to
consider the PUCOQ’s interpretation and application of the
latter statutes when determining the effect of the former. Sex
Akron Transp. Co. v. Glander (1951), 155 Ohio St. 471; -
Chrysler [Corp. v. Tracy (Jan. 21, 1994), BTA No. 1991-K-
1523, unreported, affirmed (1995), 73 Ohio St.3d 26).

' In Carnegie Natural Gas, supra, the definitions of natural gas and pipe-line companies were set forth in
former R.C. 5739.01(E)(4) and {5).
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However, neither R.C. 5733.09 [n]or R.C. 5727.01 condition
the status of a company as a public utility for purposes of
exempting it from the imposition of franchise tax upon its
regulation by the PUCO. Additionally, appellant has
suggested that the PUCO may actually be preempted from
such regulation by virtue of the Natural Gas Act. See 15
U.S.C. section 717, et seq.; Brief of Appellant at 9 (collecting
case[s]). Accordingly, we proceed to determine whether
appellant qualifies as a natural gas company, or in the
alternative, a pipe-line company as expressly defined by R.C.

5727.01(E).” Id. at 14-16.

Cf. Marana v. Gibbs (1989) 45 Ohw St.3d 310, 311 (“The definitions of a ‘public utlhty

set forth in R.C. 4905.02, 4905.03 and 5727.01 are not exclusive since those dcﬁnmons are
relevant solely to the statutory chapters in whmh they are _Iocated. Vernon v. Warner Amex
Cable Communica'tion.s',- Inc. (1986), 25 Ohio St.3d 117, 119 *okok . Coqtinental

Cablevision of Ohio, Inc. v. Tracy (._Iuly'IO, 1998), BTA Nos. 1996-K-6, et al., unreported,

at 38, fn. 12.

Had it been the intent of the General Assembly to dgﬁﬁe a natural gas
company or a pipe-line company on the bésis of whether it is regulated by the FERC or the
| PUCQO, it could eaéi]y have included such analysis as a determining factor. It chos;: not to
do so ard this Bo.etrd will not amplify fhe terms of R.C, 5727.01(D) to now achieve subh a
result. Skell v. Ohio Veterinary Med. Licensing Bd., 105 Ohlo St.3d 420, 129, 2005 -Ohio-
2423 (“For that reason, it does seem plausible, perhaps even probable, that the Gcneral
Assembly did intend _the notice provision not to apply when the toard conducts
investigatory inspections. Howéver, the strongest indication of the General Assembly’s
intent is the language it uses in a'statufc. **¥7") Vought Industries, Inc. v. Tracy (1995), 72
Ohio St.3d 261, 265-266 (“The first rule of statutory constructioﬁ is that a statute which Ais
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clear is to be applied, not construed. “There is no authority under any rule of statutory
congt:‘ucti-on to add to, enlarge, supply, expand, extend or improve the provisions of the
statute to meet a situation not provided for.” *** Our obligation is to apply the statute as
written. ¥*¥¥°%),

Even disregarding apﬁellant’s contehtion that its delivery of natural gas to
LDCs and natural gas marketers qualifies it as a natural gaé company,” the record
demonstrates that it directly supplies natural gas tﬁ industrial, power-generating, residential,
and farm ‘cﬁsto‘mers for the purposes dclineéfed_in RC 5727.0](ﬁ)(_4). While it may
indeed also satisfy the definitional elements of a pipe-line company, its"elecﬁon to not
previoﬁély chal]enge its trez_ttmgnt is reasonable given the prior sinﬁ]aritie_s in 'tﬁeir
treatment for.tax purposes. However, héving now successfully demonstrated-that it is
indeed a natural gas company as defined by R.C. 5727.01(D)(4), appellant isr entitled to
have its property assessed at the listing rate prescribed for such entities.

Consistent with the preceding discussion, and to the extent within_ this boai'd’s -
jurisdiction, appellant’s first _spcciﬁcatidn of error is well taken and is sustained: The

remainder of appellant’s specifications are beyond this board’s jurisdiction and must

'* We question whether the distribution of natural gas to LDCs and natural gas marketers, which
themselves do not consume such gas for their own lighting, power, or heating purposes, would qualify’
appellant as a natural gas company under R.C. 5727.01(D)}4). See Chrysier Corp. v. Tracy (1995), 73
Ohio St.3d 26. However, given the other entities to which appellant supplies natural gas for these
purposes, we need not make such determination.

21 |
Appx. 000000028



therefore be overruled. Accordingly, it is the order of this board that the Tax

Commissioner’s final determination, consistent with foregoing discussion, is hereby

reversed.

I hereby certify the foregoing to be a true
and complete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the captioned matier.

2 ¥

. Snow,

I

¥
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IN THE SUPREME COURT OF OHIO

Appeal from the Ohio Board of Tax Appeals

COLUMBIA GAS TRANSMISSION CORP,,

Appellee, :
Case No.
v.
- Appeal from BTA Case
© THOMAS M. ZAINO, TAX No. 2003-K-1876.
COMMISSIONER OF OHIO, : :
Appellant.
NOTICE OF APPEAL

.Appellant, William W. Wilkins, having succeeded to the office of Tho_nias M. Zaino, Tax

. Commissioner of Ohio, hereby gives notice of his appeal as of right to the Supreme Court of
~ Ohic from the Decision and Order of the Ohio Board of Tax Appeals (“BTA™} dated July 28,

. 2008, in BTA Case No. 2003-K-! 876, entered on the journal of the proceedings onl uly 28,

2006. This appeal is filed in accordance with S;ction 5717.04, Ohio Revised Code, and Section
B(A)(l), S. Ct. Prac. R. II. A true copy of the Decision and Order of the BTA from which
appeal is sought is attached hereto and iﬁcorporated herein by reference. This notice of appeal is
being filed within thirty days of the entry of the attached BTA decision and order as required by
statute aﬁd rule.
The appellant Tax Commissioner complains of the following errors in the Decision and

Order of the BTA:

(1)  The BTA erred, as a matter of fact and law, in holding that, beginning with the

2001 tax year (the second of the two tax years at issue), the taxpayer’s taxable
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IN THE SUPREME COURT OF OHIO

Appeal from the Ohio Board of Tax Appeals

COLUMBIA GAS TRANSMISSION CORP.,

Appellee, : '
;. Case No.
v. D :

_ . Appeal from BTA Case
THOMAS M. ZAINO, TAX 1 No. 2003-K-1876
COMMISSIONER OF QHIO, :

Appellant.
NOTICE OF APPEAL

Appellant, William W. Wilkins, having succeeded to the office of Thomas M. Zaino, Tax

" Commissioner of Ohio, hereby givcs'notice of his appeal as of right to the Supreme Court of

‘Ohio from the Decision and Order of the Ohio Board of Tax Appeals (“"BTA”) dated July 28,

2006, in BTA Case No. 2003-K-1876, entered on the journal of the proceedings on July 28,
2006. This appéal is filed in accordance with Section 5717.04, Ohio Revised Code, and Section
3(A)(1),S.Ct. Prac. R.IL. A tfue copy of the Decision and Order of the BTA from which
appeal is sought is attache_d hereto and incorporated herein by refereﬁce. This notice of appeal is
being filed within thirty days of the entry of the attached BTA. decision and order as required by
statute and rule. 7
The appellant Tax Commissioner complains of the following errors in the Decisioﬂ and

Order of the BTA: |

(1)  The BTA erred, as a matter of fact and law, in holding that, beginning with the

2001 tax year {the second of the two tax years at issue), the taxpayer’s taxable
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property, in whole and in part, shall be assessed at an assessment rate of 25%
of the true value of the taxable property, in accordance with the statutorily-
prescribed rates for “natural gas companies,” set forth in R.C. 5727.111
(C)(2), rather than at an assessment rate of 88% of true value, in accordance
with the statutorily-prescribed rates for “pipeline companies,” as set forth in
R.C.5727.111 (D). |

(2)  The BTA erred, as a matter of fact and law, in fcversing the holdings and
findings of the Commissioner that the taxpayer’s taxable property, in whole
and in part, shall be assessed at an assessment rate of 88% of its true value, in

, accordahcc with the statutorily-prescribed assessment rate for pipeline
companies set forth in R.C. 5727.111(D).

(3) The- BTA erved, as a matter of fact and law, in failing to follow the Tax
Commissioner’s  several decades-long administrative interpretation and
application of the Ohio public utility property tax definitions of “pipeline
companies” and “natural gas companies,”‘as set foﬁh- inR.C. 5727.01 (I.)")(4),7
and (D)(5), respectively, under which the taxpayer has always been required
to report, and — mﬁl the tax years at issue — has always re_portcd, as a
“pipeline company.” Such long-standing administrative practice and
interpretation of the applicable statutory definitions by the Tax Commissioner,
as the governmental agency charged with administering tl;c tax, waé properly
entitled to be, and should have becn; accorded great deference by the BTA.

(4)  Because the taxpayer is not a “natural gas company” for purposes of any

_ filings or compliance with the statutes, rcguiations and directives of the
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Public Utilities Commission of Ohio (PUCO), and, further, that for purposes

TS

- of its filings and compliance with the statutes, regulations and directives of the

ey

Federal Energy Regulatory Commission (FERC), the taxpayer reports and
complies as an interstate natural gas pipeline company, the BTA erred, as a
matter of fact and law, in holding that the taxpayer’s taxable property shall be
assessed at a 25% assessment rate on thé true value of its taxable property asa

“patural gas company,” rather than at the 88% assessment rate on the true
value of its taxable property as a plpelmc company.”

(5) The BTA erred as a matter of fact and law in holding that the taxpayer’s
taxable property shall be assessed at an assessment rate of 25% of true value,
rather than at 88% of true value, when the exclusive or ‘pnmary use” of its
taxable property, is for “transporting natural gas, ml or coal or its denvatives
through pipes or tubing, either wholly or partially in this state” within the
meaning of the statutory definition of “pipeline company” in R.C. 5?27.01(D)
(5), rather than for “supplying or distributing natural gas for lighting, power or
heating purposes to consumers within this state *** within the meaning of
the definition of “natural gas company” set forth in R.C. 5727.01 (D)(4).

(6). The BTA erred as a matter of fact and law in determining tﬁat any portion of
the taxpayer’s taxable property constituted “natural gas company™ property,
rather than “pipeline company” property, for purposes of application of the
statutory assessment rates set forth in R.C. 5727.111L

(7)  The BTA emed as a matter of fact and law in apparently holding that any use

(even a comparatively incidental one) of any portion of the taxpayer’s taxable
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property to “distribute or supply” natural gas to consumers (end-user
cusfomers)? rather than to transport natufal gas, oil or coal or its derivatives,
somehow reqhires the Commissioner to assess the taxpayer at an assessment
rate of 25% of true value rather than at 88% of true value - for all of its
taécablc property.

- If the Court would allow the BTA’_s, unreasonable, unlawful and
erroneous interpretation of the public utility statutes to be affirmed, it is
doubtful whether any taxpayer wonld be subject to the 88%-of-true-value
assessment rate statutorily prescribed for “pipeline companies™ set forth in
R.C. 5727.111 (D). Suddenly, after almost 100 years of existence, the

statutory definition of “pipeline company” would be rendered meaningless

surplusage.

Respectfully submitted,

JIM PETRO (0022096)
"Attorney General

- BARTON A. HUBBARD (0023141)
Assistant Attorney General
30 East Broad Street 16™ Floor
Columbus, Qhio 43215

Telephone: (614) 466-5967

Facsimile: (614} 466-8226
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I1. Will the determination of this case involve the interpretation or application of any particular case
decided by the Supreme Court of Ohio or the Supreme Court of the United States? Yes [ No
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Will the determination of this case involve the interpretation or application of any pamcular
constitutional provision, statute, or rule of court? Yes K No [J
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IN THE SUPREME COQURT OF OHIO

Appeal from the Ohio Board of Tax Appeals

COLUMBIA GAS TRANSMISSION CORP.,

Appellee/Cross-Appellant, :
: Case No. 06-1443

V.
, Appeal from BTA Case
THOMAS M. ZAINO, TAX . 1 No. 2003-K-1876
COMMISSIONER OF OHIO, : '

" Appellant/Cross-Appellee. :

- AMENDED NOTICE OF APPEAL

Appellant, William W. Wilkins, having succeeded to the office of Thomas M. Zaino, Tax
Commi.ssio:ier of Ohio, hereby gives notice of his amended notice of appeal. This amended
notice of appeal shall sui:ersede his previous appeal filed with this Court on August 1, 2006. As
was equally true of his originally-filed notice of appeal, this amended notice of appeal is an
appeﬁl és of right to the Supreme Court of Ohio from the Decision and Order of _the Ohio Board
of Tax Appeals (“BTA™) dated July 28, 2006, in BTA Case No. 2003-K-1876, entered on the
joﬁmal- of the proceedings on July 28, 2006. It is filed in accordance with Section 5717.04, Ohio
'Revised Code, and Section 3(A)(1), S. Ct. Prac. R. II. A true copy of the Decision and Order of
the BTA from which appeal is sought is attached he;reto and incorporated herein by reference.
This amended notice of appeai is being filed within thirty days of the entry of the attached B-TA

decision and order as required by statute and rule.
When R.C. 5727.02 is read in pari materia with the definitions of “natural gas company”

and “pipe-line company” set forth in R.C. 5727.01, it becomes apparent that the taxpayer is a-
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“pipe-line company,” and not a “natural gas compény,” for public utility personal property tax
purposes. Thus, we amplify our previous specifications of crrorg in order to expressly set forth
for the Court a dispositive statutory basis in our favor: the “primary business” standard of R.C.
5727.02. |

In addition to the various grounds set forth in our originally-filed notice -of appeal, the
taxpayer is a pipe-line company, and not a natural gas company, because the taxpayer is, and was
at all times pertinent hereto, exclusively or primariljr engaged in the pipe-liné business of
transporting natural gas through pipes within this state. Any engagement by the taxpayer in the
actiﬁity of “supplying natural gas to consumers’-’ (referring to the R.C. 5727.01(D)(4} definition
of “natural gas company™) is, and always has been, purely incidental to that primary pipe-line
business. To the extent, if any, to which its various property is used in delivering natural gas to
end-user customers (consmnersj, such business use of the property is incidental to the primary
business use of the property in “pipe-line” activities, i.e., to transport natural gas through pipes to
other than end-user customers.

In other words, contrary to the taxpayer’s and 'ﬂ;e BTA’s supposition, a primary

| use/primary business test is an express statutory standard pui‘suant to R.C. 5727;02 and is

directly applidable td this; case. Thus, we rely on this express statutory standard, as well as on
this Court’s".jurisp;udence that has similarly judicially blessed primary use/primary business
standards, even in the absence of such explicit statutory. guidance.

Accordingly, we reiterate (with various revisions) the seven previous specifications of |
error in our originally-filed notice -of appeal, aﬁd then add an additional specification of error

(numbered paragraph 8) relating to the “primary business™ standard expressly set forth in R.C.

5727.02, as follows:
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The BTA ermred, as a matter of fact and law, in hoiding that, beginning with the
2001 tax year (the second of the two tax years at issue), the taxpayer’s taxable
property, in whole and in part, shall be assessed at an assessment rate of 25% of
the true value of the taxable property, in accordance with the statutorily-
prescribed rate for “natural gas companies,” set forth in former R.C. 5727.111
(C)2), rather)than at an assessment rate of 88% of true value, in accordance with
the statutorily-prescﬁbed rate for “pipe-line companies,” as set forth in R.C.

5727.111 (D).

The BTA erred, as a matter of fact and law, in reversing the holdings and findings

" of the Commissioner that the taxpayer’s taxable property, in whole and in part,

shall be assessed at an asscssment rate of 88% of its true value, in accordance
with the statutorily-prescribed assessment rate for pipe-line companies set forth
inRC.5727.111(D).

Thé BTA erred, as a matter of fact and law, in failing to follow the Tax
Commissioner’s several decades-long administrative interpretation and
application of the ‘Ohio public utility property‘ tax definitions of “pipe-line

companies” and “natural gas companies,” as set forth in R.C. 5727.01 (D)}{4), and

(DX(5), respectively, under which the taxpayer has alwﬁys been requiﬁ:d to report, -

and has always reported, as a “pipe-line . company.” Subh long-standing
administrative practice and interpretation of the applicable statutory definitions by
the Tax Commissioner, as the governmental agency charged with administering
the tax, was properly entitled to be, and should have been, accorded great

deference by the BTA. Indeed, the Commissioner’s uniform interprétation and
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application of the law accords with the Public Utilities Commission of Ohio’s
(PUCQO’s) same uniform intefpretatioﬂ and application of the identical definitions
of those terms. Thus, the BTA likewise erred by failing to accord due deference
to the PUCQ’s uniform interpretation and application of these definitions as well.

Y] Bccau;e the taxpayer is not now being treated, and has never been treated, by the
Public Utilities Commission of .Ohio (PUCO) as a “natural gas company” as
defined in R.C. 4905.03(A)6) for purposes of any filings or compliance with the
statutes, rcgﬂatidﬁs and directives df the PUCO, and, furthcr, .that for purposes of
its filings and compliance ﬁth the statutes, regulations and directives of the

. Federﬁl Energy Regulatory Commission (FERC), the taxpayer has always-
lawfully reported and complied as an interstate natural gas pipe-line company, the
BTA erred, as a matter of fact and law, in holding that the taxpayer’s taxable
property shall be assessed at a 25% assessment rate on the true value of its taxable
~ property as a “n_atural gas company,” rather than at the 88% assessment rate on

the true value of its taxable property as a “pipe-line company.” The BTA’s error
is parti_cu]arly apparent given that the defuﬁtions of “natural gas company” énd —
“pipe-line company” for public utility regulatory purposes set foﬁh in R.C.
4905.03(A) have alvv:ays been identical to the definitions of those terms for public
utility tax purposes in R.C. 5727.01(D).

(5)  The BTA erred as a matter of fact and law in holding that the taxpayer’s taxable
pro;)erty shall be assessed at an assessment rate of 25% of true value, rather than
at 88% of true value, when the exclusive or primary business use of its taxable

property, is for “transporting natural gas, oil or coal or its derivatives through
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(6)

)

pipes or tubing, either wholly or partially in this state” within the meaning of the
statutory definition of “pipe-line company™ in R.C. 5727.01(D)(5), rather than for
“supplying or distributing natural gas for lighting, power or heating pufposcs 1o
consumers within this state ***” within the meaning of the definition of “natural

gas company” set forth in R.C. 5727.01 (D)(4).

The BTA erred as a matter of fact and law in determining that any portion of the

taxpayér’s miable property constituted “natural gas company” property, rather
than “pipe-line company” property, for purposes of application of the statutory
assessment rates set forth in R.C. 5727.111.

The BTA erred as a matter of fact and law in apparently holding that any use
(even a comparatively incidental one) of any portion of the taxpa;yer’s taxable
propcrt.y to “distﬁEute or supply” natural rgas to consumers (end-user customers),
rather than to transport matural gas, oil or coal or its derivatives, somehow
requires the Commissioﬁervto assess the taxpayer at an assessment rate of 25% of
true value rather than at 88% of true value - for all of its taxable property. If the
Court would - allow the BTA's umeasonable,' unlawful and erronecus
interpretation of the public utility tax statutes to be affirmed, it is doubtful
whether any taxpayer would be subject to the 88%-of-true-value assessment rate
statutorily prescribed for “pipeline companies” set forth in R.C. 5727.111 (D).
Suddenly, after almost 100 years of existence, the stafutory definition of “pipe-

line company” would be rendered meaningless surplusage. Through the simple

expedient of contracting to deliver natural gas to even just one end-user customer,
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(8)

a pipe-line company would “presto chango” magically be transformed into a
“natural gas company” for purposes of public utility prpperfy taxation.

Because the taxpayer's “primary business” within the meaning of R.C.
5727.02(A) is that of a “pipe-line company” as defined in R.C. 5727.01(D)(5),

and any activity that the taxpayer engages in which constitutes the “supplying of

natural gas to consumers” in this state is purely incidental to such primary pipe-

' line business, the BTA erred, as a matter of fact and law, in holding that the

taxpayer is a “nafural gas company” for purposes of applying I_thc statutory
assessment rate percentages prescribed in R.C. 5727.111. The BTA sh(_)uId have
read the R.C 5727.01(D)(4)and (D)(S) definitions of “natural gas company” and
“nipe-line company” in pari materia with the “primary business” test of R.C.
5727.02(A) to hold that the taxpayer is a pipe-line company whose property is
subject to an 88% assessment raie percentage as prgscribed under R.C.

5727.111(D).

Respectfully submitted,

JIM PETRO (0022096)

Attome General / /

BARTON A. HUBBA(RjJ (6023T41)
Assistant Attorney General

30 East Broad Street 16™ Floor
Columbus, Ohio 43215

Telephone: (614) 466-5967
Facsimile: (614) 466-8226
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R.C. 4905.03

4905.03 Definitions
As used in this chapter:

(A) Any person, firm, copartnership, voluntary association, joint-stock asso-
ciation, company, or corporation, wherever organized or incorporated, is:

(1) A telegraph company, when engaged in the business of transmitting
telegraphic messages to, from, through, or in this state;

(2) A telephone company, when engaged in the business of transmitting
telephonic messages to, from, through, or in this state and as such is a com-
MOIl carTier; :

(3) A motor transportation company, when engaged in the business of
carrying and transporting persons or property or the business of providing or
furnishing such transportation service, for hire, in or by motor-propelled vehi-

. cles of any kind, including trailers, for the public in general, over any public
street, road, or highway in this state, except as provided in section 4921.02 of
the Revised Code; - :

'(4) An electric light company, when engaged in the business of supplying
electricity for light, heat, or power purposes to consumers within this state;

(5) A gas company, when engaged in the business of supplying artificial gas
for lighting, power, or heating purposes to consumers within this state or
" when engaged in the business of supplying artificial gas to gas companies or to

natural gas companies within this state, but a producer engaged in supplying
to one or more gas or natural gas companies, only such artifical [sic] gas as is
manufactured by such producer as a by-product of some other process in
which such producer is primarily engaged within this state is not thereby a gas
company. All rates, rentals, tolls, schedules, charges of any kind, or agree-
-ments between any gas company and any other gas company or any natural
gas company providing for the supplying of artificial gas and for compensation
for the same, are subject to the jurisdiction of the public utilities commission.

(6) A natural gas company, when engaged in the business of supplying
natural gas for lighting, power, or heating purposes to consumers within this
state, or when engaged in the business of supplying natural gas to gas compa-
nies or to natural gas companies within this state, but where a producer
supplies to one or more gas or natural gas companies only such gas as is
produced by such producer from wells drilled on land owned in fee by such

. producer or where the principal use of such land by said producer is other
than the production of gas, within this state, such producer is not thereby a
natural gas company. All rates, rentals, tolls, schedules, charges of any kind, or
agreements between a natural gas company and other natural gas companies
or gas companies providing for the supply of natural gas and for compensation
for the same, are subject to the jurisdiction of the public utilities commission.
The commission may, upon application made to it, relieve any producer of
natural gas, defined in this section as a gas company or a natural gas company,
of compliance with the obligations imposed by Chapters 4901., 4903., 4905,
4907., 4909., 4921., and 4923. of the Revised Code, so long as such producer is
not affiliated with or under the control of a gas company or a natural gas
company engaged in the transportation or distribution of natural gas, or so
long as such producer does not engage in the distribution of natural gas to
consumers.

(7) A pipe-line company, when engaged in the business of transporting
natural gas, oil, or coal or its derivatives through pipes or tubing, either wholly
or partly within this state;
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R.C. 4905.03 (con’t)

(8) A water-works company, when engaged in the business of supplying
water through pipes or tubing, or in a similar manner, to consumers within
this state:

{9) A heating or cocling company, when engaged in the business of supply-

ing water, steam, or air through pipes or tubing to consumers within this state

for heating or cooling purposes;

(10) A messenger company, when engaged in the business of supplying
messengers for any purpose;

(11) A street railway company, when engaged in the business of operating as
a common carrier, a railway, wholly or partly within this state, with one or
more tracks upon, along, above or below any public road, street, alleyway, or
ground, within any municipal corporation, operated by any motive power

other than steam and not a part of an interurban railroad, whether such
railway is termed street, inclined-plane, elevated, or underground railway;

(12) A siuburban railroad company, when engaged in the business of operat-
ing as a common carrier, whether wholly or partially within this state, a part of
a street railway constructed or extended beyond the limits of a municipal
corporation, and not a part of an interurban railroad;

(13) An interurban railroad company, when engaged in the business of
operating a railroad, wholly or partially within this state, with one or more
tracks from one municipal corporation or point in this state to another munic-
ipal corporation or point in this state; whether constructed upon the public
highways or upon private rights of way, outside of municipal corporations,
using electricity or other motive power than steam power for the transporta-
tion of passengers, packages, express matter, United States mail, baggage, and
freight. Such interurban railroad company is included in the term “railroad”
as used in section 4907.02 of the Revised Code;

(14) A sewage disposal system company, when engaged in the business of
sewage disposal services through pipes or tubing, and treatment works, or ina
similar manner, within this state. :

(B) “Motor-propelled vehicle” means any automobile, automobile truck,
motor bus, or any other self-propelled vehicle not operated or driven upon
fixed rails or tracks. '

Nothing in this section shall be construed to mean that an electric light
company operated not for profit, owned and operated exclusively by and
solely for its customers, or owned or operated by a municipal corporation, is
subdiect to sections 4905.66, 4905.67, 4905.68, and 4905.69 of the Revised
Code.

(1988 § 337, eff. 3-20-88; 1980 H 21; 1975 H 579; 130 v H 1; 129 v 501; 1953 H
1; GC 614-2) - '

Appx.

000000047



§ 5727 01 Definitions,

As used in this chapt g

(A) “Public utility" means each person referred to
as a telephone company, telegraph company, electric
company, natural gas company, pipe-line company, wa-
ter-works company, water transportation company,
heating company, rural electric company, railroad com-
pany, or combined company,

(B) “Gross receipts™ meas the entire receipts for
business done by any person from operationst as a
public utility, or incidental thereto, or in connection
therewith, including any receipts received under Chz—
ter 4028, of the Re.used Code. The gross receipts
husiness done by an incorporated company engaged in

operation as a public utility includes the entire receipts
for business done by such company vnder the exercise
-of its corporate powers, whether from the operation as
a pubtie utility or from any other husiness.

(C) “Rural electric company” means any nenprofit
corporation, orinmzahon association, or cooperative
engaged in the business of supplying electricity to its
members or persans owning an interest therein in an
area the major portion of which is rural.

- (D) Any persom:

(1) Isa tegegraph company when engaged in the busi-
ness of transmitting telegraphic messages to, from,
through, or in this state;

(2) Is a telephone company when primarily engaged
in the business of providing local exchange telephone
service, excluding cellular radio service, in this state;

(3) Is an electric company when engaged in the busi-
ness of generating, transmitting, or distributing electric-
ity within this state for use by others, but excludes a
rural electric company;

(4) Is a natural gas company .when engaged in the
business of supplying natural gas for lghting, power,
or heating purposes to consumers within this state;

{5)Isa pLPe -line company when engaged in the busi-
ness of transporting natural gas, oil, or coal or its deriva-
“tives t.hmu pipes or tubing, either wholly or partiatly
within this state; _

{6) Is a water-warks company when engaged in the
business of supplying water through pipes or tubing,
or in a similar manper, to consumers within this state;

(7} Is a water transportation company when engaged
in the transportation of passengers or property, by boat
or other watercraft, over any waterway, whether natural
or artificial, from one point within this state to another
point within this state, or between points within this
state and points without this state;

(8} Is a heating company when engaged in the bussi-
ness of supplying water, steam, or air through pipes
or tubing to consumers within this state for heating

purposes;

R.C. 5727.01

" () Is a railroad company when engaged in the busi-
ness of owning or operating a railroad either whally or

partially within this state on rights-of-way acquired and
held exclusively by such company, or otherwise, and
includes a passenger, sireet, suburban, or interurban
railroad company.

As used in division (D)(2] of this section, *local ex-
change telephone service” means making available or
furnishing access and a dial tone to all persons within
a local calling area for use in orginating and receiving
voice grade communications over a switched network
operated by the provider of the service within the area
and for gaining access to other telecommunication ser-

vicés,
(E) “Taxable means the property required

by section 5727.06 of the Revised Code to be assessed
by the- l:ummmimnner, but doesnot mchxde exﬂier
of the following: -

(l)Anltemdtanglb!e nal mpertytbntfmﬂ:e
period sabsequent to the effechwsnteofm aif water,

" or noise pollutich control certificate and con )

lung-a:E lliac'.\t‘zrhﬁmteis in force, has been
part. tionr: control ﬁm‘:& with reupect m
wh{lch the urhﬁmte has been
2} An jtem of tangible. mpe‘rtytl:mtdunn
themnstruchonnfaplmtorfadlltyandunhlﬂmitms
is first capible of operation, whcther actually used in
operation. o got; is in in or being heldem}u-
m}yfor on. in- thiat' pla.ntorfamhty ‘
-(F) “Taxing di means a mum:::lga.l mrporauon
ofH township, orpartthsreof mwhi the aggregate

(C) “Telecommunications . service. has the same
F a5 in dwmom(AA)ofwcﬁon 513901 ofl.he

(H) “Interexchnnge telaeénmmunimtlons oompanf
means a person that is engaged in the business of trans-
' telephonic messages to, from, through, or-in

tlus state, but that i¥'not s telephone-company..

(1) “Sale and Jeaseback hansaction™ means a transac-
tion in which a publie utility or mterexchange telecom
umnmmcompany sells gmy tangible
erty to & er than & public
change alecomn
property back from. the bayer,. .. ..., .

(]2 “Prodyction. eq_mﬁ)ment JReans alltamble stw.m, f
nuclear, hydsyylic; ; 4 nﬁmﬁwv;
ment alpct:ﬁity. qrtlx nm: ta
2001, “pmd&%e::m equipment”i }’“ﬂ P ;

me a,t 3 roduch
“1‘5 o yea” ey e’ oo oy

" rate of taxation is uniform..

are; subjeet to- psgessment upg ‘
chaptet'l'hu vmmndo&cnothn‘ntthetaxcom:‘:?:mun-\’
458658 & vglue mpm}rur ts

outsm . L 9‘”’""‘?"1’ I

{L} Cbmbmed’wm meansanyperson ed |
in the-activity of an efectric company ornu-nleectnc’
combramy that i’ alsnangagedm‘:heacﬁvttxafaheaﬁng {
mmganymanmnqlgasmmpany.nrmymmhnmon

msmnt CC 113 snmm, 5321, lm ¥ au, il 30-42. 115
vlsﬁiluvlmudvmmmudmna&m

crb . 10-1-93; 198 v 903{1049); 136 v H 145 (EF
1291 70K 139 v 1 301 (B8 KE-IL-8%) 148 v H 175 (EF7.1-87);
lﬂvSlﬂMMl-&hl“ermﬂm),lﬂvﬂ
253 (EfF 9-20-840); 148 x ua enm'r-uo; m-umw My H
Mﬁ&m e L e - 51
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R.C. 5727.02

Asnsedm I'lnl chaptw.r public uﬂlity" “clectric com-
pany,” “natural gas wmpwa' "pipe-line company,”
“wates-worky: cotitpany.” “whler..trénsportation com-

pmy"or heatmgcompany dw'notinchdaanyof 7
(A)Auypewnthat:sen edmsomeotherpnma:y

- 'businesy: iywhich. thie supplying of electricity, heat,
- natural gas, watér, waterhﬂn;pormﬁon.sbam,urmr
toot;h;m;sinﬂiental.hmed’hthudwmn. “supply-
ing of electricity? means genenﬁng tranmuthng, or
- distributing, electricityi: 7 § 4. 3

(B)Anypeﬂonthatwlxph&dmz}' natumlgt.
mr,mmspwmm.m,a 1o its tenan

whether for a.separate charge or otherwise; ... .

{C} Any person whase; primary business in this state
mnmtsufprodxxung,reﬁning.urma;ha-hngpeudeum
or its products.., wiuid, .

ms-ron:ccimu.usymu:vmm-m
Buromy of Code m1¢1m;ﬂ-p m;sﬂ'naum
usvsa.m'rmlo-s-nl R TR
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R.C. 5727.03

- 5727.03 Combined company to file sep-
e report for each listed activity. .
A combined company shall file a separate report
£ saction 5727.08 of the Revised Code for each
ad activity of a combined company. The tax commis-
shall separately value, apportion, and assess the
ay's property. Divisions (B)(1), (2), and (3) of :
gection shall be used to determine the taxable prop-
that cannot be directly attributed to providing one
g listed activities of a combined company.
1} The taxable property to attribute to an electric
ny or a rural electric company activity shall be
able cost of the property that cannot be directly
ihuted to a lsted activity of a combined company
fiplied by a numerator that is the taxable cost of
that can be directly attributed to the activity
electric company or a rural electric company and
ominator that is the sum of the taxable cost that
directly attributed to all the fisted activities of
ombined company.
{2) The taxable property to attribute fo a heating
pany activity shal} be the taxable cost of the praperty
‘cannat be directly attributed to a listed activity of
grabined company multiplied by a numerator that
& taxable cost of property that can be directly attrib-
d to the activity of a heating company and a dencmi-
that is the sum of the taxable cost that can be
y attributed to afl listed activities of a combined

T

any. :
‘ Tge taxable property to attribute to a natural gas
ipany activity shall be the taxable cost of the property
beannat be directly attributed to a listed activity of
tombined company multiplied by a numerator that
e taxable cost of property that can be directly attrib-

d to the activity of a natural gas company and a
Iominator that is the sum of the taxable cost that
‘be directly attributed to all the listed activities of
rombined company.

4C) A combined company shall file a separate report
er section 5727.31 of the Revised Code for each
ic utility activity subject to the excise tax imposed
fection 5727.30 of the Revised Code, The tax com-
ioner shall exclude from the assessment issued by
tax commissioner on or before the first Monday
ovember 2002, and thereafter, the taxable gross
ipts directly attributable to the activity of an electric
pany or a rural electric company. In addition, the

tax commissioner shall exclude the portion of taxable
gross receipts that cannot be attributed to a listed com-
Jbined company activity or another public utility activity
subject to the excise tax imposed by section 5727.30 of
the Revised Code by multiplying those taxable gross
receipts by a numerator that is the taxable gross receipts
that can be directly attributed to an electric company
or a rural electric company activity, and a denominator
that is the sum of the taxable gross receipts that can
be directly attributed to a listed combined company
activity or another public utility activity subject to the
.exoc(iise tax imposed by section 5727.30 of the Revised
Code.

(D) A combined company subject to the excise tax
imposed by section 5727.24 of the Revised Code shall
file a return under section 5727.25 of the Revised Code,

" The excise tax imposed by section 5727.24 of the Re-
vised Code shall be levied only on the following gross
receipts of a combined company:

(1) The taxable gross receipts directly attributed to
the activity of a natural gas company; '

(2) The portion of taxable grass receipts that cannot
be directly attributed to a listed combined company
activity or another public utility activity subject to the
excise tax imposed by section 5727.30 of the Revised
Code, by multiplying those-taxable gross receipts by a
numerator that is the taxable gross receipts that can be
directly attributed to a natural gas company activity,
and a denominator that is the sum of the taxable gross
receipts that can be directly attributed to a listed com-
binet&J company activity or another public utility activity

subject to the excise tax imposed by section 5727.30 of
the Revised Code,

HISTORY: 148 v § 3 (Eff 7-6-89; 10-5-99}}; 148 v ¥ 640. EFf
6-15-2000. :
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R.C.5727.111 as effective 12/21/2000 .

(§5727.11.1]1§5727.111 Asscssment
at percentages of true value. a

The taxable property of each public utllity, except a |
railroad company, and of each interexchange telecom- |
munications company shall be assessed at the following l
percentages of true value:

(A)(1) Except as provided in division (A)}2) of this
section, fifty per cent in the case of a rural electric

. company;

(2) For tax year 2001 and thereafter, fifty per cent
'in the case of the taxable transmission and distribution
property of a rural electric company, and twenty-five
per cent for all its other taxable property;

(B) In the case of a telephone or te?legraph company,
twenty-five per cent for taxable property first subject
to taxation in this state for tax year 1995 or thereafter,
and eighty-eight per cent for al{f:ther taxable property;

{C)(1) Except as provided in division {C){2} of this
section, eighty-eight per cent in the case of a natural
Bas company; - ;

(2) For tax year 2001 and thereafter, tweaty-five per |
cent in the case of a natural gas company, - |

(D) Eighty-eight per ceat in the case of a pipe-line, |
water-works, or heating company;

(E)(1) Except as provided in division (E}(2) or (3) of -
this section, one hundred per cent in the case of the
taxable production equipment of an electric company

-and eighty-eight per cent far all its other taxable prop-
erty;
~ (2) For tax year 2001 and thereafter, eighty-eight per
cent in the case of the taxable transmission and distribu-
tion property of an electric company, and twenty-five
per cent for all its other taxable property; .

(3) Property listed and assessed under divisions

(B)(1) mgezﬂ) of section 5711.22 of the Revised Code
and leased to an electric company shall continue to
be assessed at one hundred per cent for production
equipment and eighty-eight per cent for all such other
taxable property until January 1, 2002.

(F) Twenty-five per cent in the case of an interex- +!
change telecommunications company;

(G) Twenty-five per cent in the case of a water trans-
portation company. ‘

HISTORY: 143 v § 156 (Eff 12-31-88); 143 v § 257 (EHf 9-26-
90); 145 v H 715 (Eff 7-22-94); 148 v H 117 (Eff 8-28.95)%; 147 v
H 215 (EF 6-30-97); 143 v H 283 (Ef 9-20-90); 148 v § 3 (EF 7-
8-99; 10-5-891); 148 v H 640 (ERf 6-15-2000); 148 v § 287. EF
12-21-2006.

—
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'R.C. 5727.111 as effective 6/26/2003

[§5727.11.1]8 3727.111 Assessment

at percentages of true value.
The taxable property of each public utility, except a

raifroad company, and of each interexchange telecom-

munications company shall be assessed at the following
percentages of true value:

{A)1) Except as provided in division (A}2) of this
section, fifty per cent in the case of a rural electric
company; )

(2) For tax year 2001 and thereafter, fifty per cent
in the case of the taxable transmission and distribution

property of a rural electric company, and twenty-five

per cent for all its other taxable property;

(B) In the case of a telephone or telegraph company,
twenty-five per cent for taxable property first subject
to taxation in this state for tax year 1985 or therealter,
- and the following for all other taxable property:

{1) For tax years prior to 2003, eighty-eight per cent;

{2) For tax year 2005, sixty-seven per cent;

(3} For tax year 2006, forty-six per cent;

{4} For tax year 2007 and thereafter, twenty-five per
cent. :

(C) Twenty-five per cent in the case of a natural gas
company.

(D) Eighty-eight per cent in the case of a pipe-line,
water-works, or heating company; -

) {E){1) Except as provided in division (E)(2) or (3) of
this section, one hundred per cent in the case of the
taxable production equipment of an electrie company
and eighty-eight per cent for all its other taxable prop-
erty; :
rt();) For tax year 2001 and thercafter, eighty-eight per
cent in the case of the taxable transmission and distribu-
tion praperty of an electrie company, and twenty-five
per cent for all its other tuxable property;

{3) Property listed and assessed under divisions
(B)}(1) and (2) of section 5711.22 of the Revised Cade
and leased to an electric company shall continue to
be assessed at one hundred per cent for production
equipment and aighty-eight per cent for all such other
taxable property until January 1, 2002,

(F) Twenty-five per cent in the case of an interex-
change telecommunications company;

{G) Twenty-five per cent in the case of a water trans-
portation company.

HISTORY; 143 v § 156 (EI 12-31-68); 143 v § 257 (EM 9.26-
90); 145 v H TIS (Eff 7-22.64); 146 v H 117 (B 9-20-95); 14T v
H 2135 (EF 6-30-9T) 145 v H 283 (EfT 9-39.00); 148 v § 3 (ERF 7-
6-99; 10.5.98)1; 148 v H 640 (Eff 5-15-2000); 148 v § 287 (Eff
12.21-2000); 150 v H 35. Eff 6-26-2003.
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Ohio Constitution. Art. T, § 2

§ 2 Right to alter, reform, or abolish govern-
ment, and repeal special privileges,

All political power is inherent in the people. Gov-
ernment is instituted for their equal protection and
benefit, and they have the right to alter, reform, or
abolish the same, whenever they may deem it neces-
sary; and no special privileges or immunities shall ever
be granted, that may not be altered, revoked, or
repealed by the general assembly.
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Commerce Clause, U.S. Const. art. 1, § 8, cl. 3

SECTION 8. The Congress shall have Power To lay %
and collect Taxes, Dutles, Imposts and Exctses, to pay.§
the Debts and provide for the common Defence and .
general Welfare of the United States; but all Duties, ,
Imposts and Excises shall be uniform throughout the
United States;

To horrow Money on the Credit of the United States;

To regulate Commerce with foreign Natons, and
among the several States, and with the Indian Tribes;

To establish an uniform Rule of Naturalization, and:
uniform Laws on the subject of Bankruptcies throngh--
out the United States; T

To coin Money, regulate the Value thereof, and of’
foreign Coin, and fix the Standard of Weights an
Measures; .

To provide for the Punishment of counterfeiting the:
Securities and current Coin of the United States;

To establish Post Offices and post Roads;

_To promote the Progress of Science and useful /
Ef securing for limited Times to Authors and Invento

e exclusive Right to their respective Writings and
Discoveries; . ’

To constitute Tribunals inferior to the suprem
Court; : . -

To define and punish Piracies and Felonies commi
ted on the high Seas, and Offences against the Law
Nations;

To declare War, grant Letters of Marque and Rep
sal, and make Rules concerning Captures on Land an
Water; '

To raise and support Armies, but no appropriation
Money to that Use shall be for a longer Term than tw
Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulati
of the land and naval Forces; ;

To provide for calling forth the Militia to execute
Laws of the Union, suppress Insurrections and rep
Invasions;

To provide for organizing, arming, and discipli
the Militia, and for governing such Part of them as

i be employed in the Service of the United States,
. reserving to the States, respectively, the Appointment
of the Officers, and the ﬁuﬂgoﬁty of training the Militia
% according to the discipline prescribed by Congress.
To exercise exclusive Legislation in all Cases what-
soever, over such District {not exceeding ten Miles
% square) as may be, by Cession of particular States, and
: the Acceptance of Congress, become the Seat of the
= Government of the United States, and to exercise like
Authority over all Places purchased by the Consent of
the Legislature of the State in which tl{e Same shall be,
£ for the Erection of Forts, Magazines, Arsenals, dock-
& Yards, and other needful Buildings,— And
g - To make all Laws which shall be necessary and
% proper for carrying into Execution the foregoing Pow-
¥ ers, and all other Powers vested by this Constitution in
¢ the Government of the United States, or in any
%—Depaﬂment or Officer thereof, ’
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Supremacy Clause, U.S. Const. art. Vi, cl. 2

ARTICLE VI

|
3

All Debts contracted and Engagements entered into, I
before the Adoption of this Constitution, shall be as
valid against the United States under this Constitution,
as under the Confederation.

This Constitution, and the Laws of the United States |
which shall be made in Pursuance thereof; and all |
Treaties made, or which shall be made, under the [
Anthority of the United States, shall be the supreme l
Law of the Land; and the Judges in every State shallbe |
bouinid thereby, any Thing in the Constitution or Laws |

- of any State to the Contrary notwithstanding,

The Senators and Representatives before men-
tioned, and the Members of the several State Legjsta-
tures, and all executive and judicial Officers, both of
the United States and of the several States, shall be
bound by Oath or Affirmation, to support this Consti-

tution; but no religious Test shall ever be required as a
Qualification to any Office or public Trust under the
United States. :
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Equal Protection and Due Process, U.S. Const. art, XIV

Amendment XIV

SECTION 1. All persons born or naturalized in the.
United States, and subject to the jurisdiction thereof,”
are citizens of the United States and of the States
wherein they reside. No State shall make or enforce?
any law which shall abridge the privileges or immuni-,
ties of citizens of the United States; nor shall any Stated

- deprive any person of life, liberty, or property, without;
due process of law: nor deny to any person within its
jurisdiction the equal protection of the laws.

Appx. 000000056
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