NOV 27 2008

MARCIA J. MER

IN THE SUPREME COURT OF OHIO v VENGEL, CLER

lSUPREME COURT OF OHIOK

Ron Rose, et al,, ' Case No.: 2005-1828

Plaintiffs-Appellees | MOTION OF APPELLEES RONALD AND
NIKKI ROSE FOR

v, RECONDISERATION/CLARIFICATION -

City of Garfield Heights, et al.,; Clarendon
National Insurance Company,

Defendant/Appellant

Now come plaintiffs/appellees, and pursuant to S.Ct. Prac. R. XI § 2, respectfully request
this court for an order of reconsideration and/or clarification of paragraph 2 of this court’s
decision issued on November 15, 2006, which states as follows:

The court orders that the opinion of the court of appeals may not
be cited as authority except by the parties inter se.

Appellees respectfully request this court reconsider and/or clarify the specific sections of
the court of appeals decision to which this order applies. Appellees request an order that only
section III and the dissenting opinion of the court of appeals decision may not be cited as
authority except by the parties inter se, because only those portions of the opinion pertained to
the Proposition of Law No. II accepted and reviewed by this court. Appellees request thgt
sections I and II of the court of appeals decision, the court’s holding regarding independent
corrloborative evidence in unidentified uninsured motorist cases, may be cited as authority by
persons and courts other than the parties inter se because this court chosé not to accept

appellant’s Proposition of Law No. I pertaining to that issue.




In its opinion, the Eighth District Court of Appeals affirmed the trial court’s decision that
there was uninsured motorist coverage by operation of law from the Clarendon Insurance policy
issued to the City of Garﬁeld. Heights. The court of appeals also held that plaintiffs-appellees
met the independent corroborative evidence standard for recovery in unidentified/uninsured
motorist cases that was set forth in former R.C. 3937.18(D)(2), (attachéd as Exhibit 1). That
language of the former uninsured motorist statute has been preserved in a different section of the
present statute. See R.C. 3937.18(B)(3), (attached as Exhibit 2).

Following the decision of the court of appeals, Clarendon appealed both the independent
corroborative evidence issue (Proposition of Law No. I), and the UM coverage bf operation of
law issue, (Proposition of Law No. II) to this court. On December 28, 2005, this court accepted
only Clarendon’s appeal on Proposition of Law No. I, UM coverage by operation of law: but did
not accept Clarendon’s appeal regarding the court of appeals holding on independent
corroborative evidence in unidentified motorist cases set forth in Proposition of Law No. I,
(attached as Exhibit 3.)

The parties then briefed the issues related to Proposition of Law No. I, UM operation of
law coverage in the Clarendon policy to this court, and argued the case on September 20, 2006.
Following submission of the case, this court ruled that Clarendon’s appeal of Proposition of Law
No. II, the UM coverage by operation of law issue, was improvidently accepted. Since this court
did not accept Clarendon’s appeal on the issue of independent corroborative evidence in
unidentified motorist cases (Proposition of Law No. I), the decision of the court of appeals set
forth in sections I and I of its opinion, should be permitted "co.be cited as authority by other
courts and personé, as it rriay serve as préoedent with respect to the independent corroborative

evidence issue. (Copy of Opinion attached hereto as Exhibit 4.)



The language construed by the court of appeals in former section R.C. 3937.18(D)(2) still
exists in the present UM statute, 3937.18(B)(3), and is present in most every insurance pdlicyr
issued in the State of Ohio. The court of appeals decision on the inde?endent corroborative
evidence issue not accepted for review by this court, contributes to the development of the law
on this issue in accordance with Rule 5 of the Supreme Court Rules for the Reporting of
Opinions.

CONCLUSIONS

For the reasons cited herein, plaintiffs/appellees Ronald and Nikki Rose respectfully
request this court to reconsider and clarify paragraph 2 of itsl holding dismissing Clarendon’s
appeal as follows:

The court orders that the opinion of the court of appeals set forth in
section III and the dissenting opinion may not be cited as authority
except by the parties inter se. The opinion of the court of appeals

set forth in sections I and II of its opinion may be cited as authority
by other persons and courts in Ohio.

<
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;
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R.C. § 3837.18 :

BALDWIN'S OHIO REVISED CODE ANNOTATED
‘ TITLE ZXXTIX. INSURANCE
CHAPTER 3537. CASUALTY INSTURANCE; MOTOR VEHICLE INSURANCE
MOTCR VEEICLE INSURANCE

Copr. © West Group 2001. All rights reserved.
3837.18 UNINSURED AND UNDERINSURED MOTORIST COVERAGE

() N6 automobile liability or motor vebhicle liability pelicy of insurance
insuring against loss resulting from liability imposed by law for bodily injury or
death suffered Dy any person arising out of the ownersnip, maintenance, or use of =z
meter vehicle shall be delivered or issued for delivery in this state witk respect
to any motor vehicle registered or principally garaged in this state unless both of
the following coverages are offered to perscns insured under the policy due to
bodily injury or death suffered by such insureds:

(1) Uninsured motorist coverage, which shall be in an amount of coverage
equivalent to the automobile liability or motor vehicle lizgbility coverage and
shall provide pretection for bodily injury, sickness, or disease, including death
under provisicns approved by the superintendent of insurance, for the protection of
insureds thereunder who are legally entitled to recover from owners or operators of
uninsured motor vehicles because of bodily injury, sickness, or disease, including
death, suffered by any person insured under the policy.

For purposes of division (&) (1) of this sectiom, an insured is legally entitled to
recover if the insured ig akle to prove the elements of the insured's c¢lazim that
are necessary to recover Ircom the owner or operztor of tae uninsured motcr vehicle.
The fact that the owner or operatocr of the uninsured motor vehicle has an immunity
under Chapter 2744. of the Revised Code or a diplomatic immunity that could be
raised as a defense in an action brought zgainst the owner or operator by the
insured does not affect the insured’s right to recover under uningured motorist
coverage. However, any other type of statutory or common law immunity that may be a
defense for the owner or operator of an uninsured motor vehicle shall also be a
defense to an action brought by the insured to recover under uninsured motorist
coverage. ’

{2) Underinsured motecrist coverége, which shall be in an amount of coversage
eguivalent to the asutomobile liazbility or motor vehiele liability coverage and
ehall provide protection for insureds thereunder for bodily injury, sickness, cr
disease, including death, suffered by any person insured under the policy, where
the limits cf coverage available for pazyment to the insured under all bodily injury
ligbility bonds and insurance policies covering persons lizble to the insured are
less thap the limits for the insured's uninsured motorist coverage. Underinsured
motorist coverage is not and shall not be excess insurance to other zpplicable
liability coverages, and shall be provided only to affcrd the insured an amcunt of
pretection not grester than that which would be available under the insured's
uninsured motorist coverage if the person or persons liable were uninsured at the
time of the accident. The policy limits of the underinsured motorist coverage shall
be reduced by those amounts available for payment under all applicable bodily
injury liekility beonds and insurance policies covering perscas liable to the
insured.

PLAINTIFF'S -
EXHIBIT -

/
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(B} Coverages offered under division (&) of this section shall bé written for the
szme limits of liability. No changs shzll bhe made in the limits of cne of these
coverages without an equivalent change in the limits of the other coverage.

(C) ‘A named insured or applicant may reject or accept both coverages as offered
under division (R) of this section, or may altermatively select both such coverages
in accordance with a scheduie of limits approved by the superinterndent. The
schedule of limits approved by the superintendent may permit a named insured cr
applicant to select uninsured and underinsured motorists coverages with limits om
such coverages that are less than the limit of liability coverage provided by the
zutomobile liability or motor vehicle liability policy of insurance under which the
coverages are provided, but the linits ghall be no less than the limits set forth
in secticn 450%2.20 of the Revised Code for bodily injury or death. A named
ingured's or applicant’'s rejection of both coverages as offered under divisionm (A)
of this section, or a named insured's er applicant's selection of such coverages in
accordance with the schedule of limits approved by the superintendent, shall be in
writing and shall be signed by the named insured or applicant. 2 named inmsured's or
zpplicant's written, signed rejection of both coverages as offered under division
{2) of this sectiom, or a named insured's or applicant's written, signed selection
of such coverages in accordance with the schedule of limits approved by the
superintendent, shzll be effective on the day signed, =hall crezte z presumption of
an offer of coverages consistent with division (A} of this section, and shallbbe
binding on all other named insureds, insureds, or applicants.

Unless a rpamed insured or applicant reguests such coverages in writing, such
coverages need not be provided in or made supplemental tc a policy renewal or a new
or replacement pelicy that prevides contipuing coverage to the named insured or
applicant where a named insured or applicant has rejected such coverages in
connection with a policy previously issued to the named insured or applicant by the
same insurer or affiliate of that imsurer. If a named insured or spplicant has
selected such coverages in comnection with a policy previously issued to the named
insured or applicant by the same insurer or affiliate ¢f that insurer, with limits
in zccordaznce with the schedule of limits approved by the superintendent, such
coverages need not be provided with limits in excess of the limits of liability
previocusly issued for such coverages, unless s named insured or applicant requests
in writing higher limits of lizbility for guck coverages.

.
(D) For the purpose of this section, = motor wvehicle shall be deemed uninsured in
either of the following circumstances:

{1} The lisbility ingurer denies coverage or is or becomes the subject of
imnsolvency proceedings in any jurisdiction;

(2) The identity of the owner and operator of the motcr vehicle cannot be
determined, but independent corroborative evidence exists tc prove that the bodily
injury, sickness, disease, or death of the insured was proximately caused by the
negligence or intentional actions of the unidentified operator of the motor
vehicle. For purposes of this division, the testimeny of any insured sseking
recovery from the imsurer shall not comstitute indspendent corroborative svidence,
unless the testimony is supported by additional evidence.

(E} In the event of payment to any person under the coverages cffered under this
section and subject to the terms' and conditicng of such coverages, the insurer
making such payment to the extent therecf is entitled to the proceeds of any
settlemsnt or judgment resulting from the exercise of any rights of recovery of
such person =ageiinst any perscn or organization legally responsible for the bodily
injury or death for which such payment Is made, including any amount recoverzble

® 2006 Thomeon/West. No Clzim te Orig. U.S. Govt. Works.
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§ 3937.18

Statutes & Session Law

TITLE [39] XXXXIX INSURANCE : |

CHAPTER 3937: CASUALTY INSURANCE; MOTOR VEHICLE INSURANCE
3837.18 Uninsured and under;nsured motorist covarage

3937 18 Umnsured and undermsnred motorlst coverage.

{A) Any policy of insurance delivered or issued for delivery in this state with respect
to any motor vehicle registered or principally garaged in this state that insures against
loss resulting from liability imposed by law for bodily injury or death suffered by any
person arising out of the ownership, maintenance, or use of a motor vehicle, may, but is
not required to, include uninsured motorist coverage, underinsured motorist coverage, or
both uninsured and underinsured motorist coverages.

Unless otherwise defined in the policy or any endorsement to the policy, "motor
vehicle," for purposes of the uninsured motorist coverage, underinsured motorist
coverage, or both uninsured and underinsured motorist coverages, means a self-propelled
vehicle designed for use and principally used on public reads, including an automobile,
truck, semi-tractor, motorcycle, and bus. "Motor vehicle" also includes a motor home,
provided the motor home is not stationary and is not being used as a temporary or
permanent residence or office. "Motor vehicle" does not include a trolley, streetear,
trailer, railroad engine, railroad car, motorized bicycle, golf cart, off-road recreational
vehicle, snowmobile, fork lift, aircraft, watercraft, construction equipment, farm tractor
or other vehicle designed and principally used for agricultural purposes, mobile home,
vehicle traveling on treads or rails, or any similar vehicle.

(B) For purposes of any uninsured motorist coverage included in a policy of
Insurapce, an "uninsured motorist” is the owner or operator of a motor vehicle if any of
the following conditions applies:

(1) There exists no bodily injury liability bond or insurance policy covering the
owner's or operator's Hability to the insured.

(2) The liability insurer denies coverage to the owner or operator, or is or becomes the
. subject of insolvency proceedings in any state.

(3) The identity of the owner or operator cannot be determined, but independent
corroborative evidence exists to prove that the bodily injury, sickness, disease, or death of
the insured was proximately caused by the negligence or intentional actions of the ’
unidentified operator of the motor vehicle. For purposes of division (B)(3) of this section,
the testimony of any insured seeking recovery from the insurer shall ndt constitute
independent corroborative evidence, unless the testimony is supported by additional

evidence. ~ PLAINTIFF'S -
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(4) The owner or operator has diplomatic immunity.
(5) The owner or operator has immunity under Chapter 2744. of the Revised Code.

An "uninsured motorist” does not include the owner or operator of a motor vehicle
that 1s self-insured within the meaning of the financial responsibility law of the state in
which the motor vehicle is registered.

(C) If underinsured motorist coverage is included in a policy of insurance, the
underinsured motorist coverage shall provide protection for insureds thereunder for
bodily injury, sickness, or disease, including death, suffered by any insured under the
policy, where the limits of coverage available for payment to the insured under all bodily
injury liability bonds and . Insurance policies covering persons liable to the insured are less
than the limits for the underinsured motorist coverage. Underinsured motorist coverage in
this state 15 not and shall not be excess coverage to other applicable liability coverages,
and shall only provide the insured an amount of protection not greater than that which
would be available under the insured's uninsured motorist coverage if the person or
persons liable to the insured were uninsured at the time of the accident. The policy limits
of the underinsured motorist coverage shall be reduced by those amounts available for
- payment under all applicable bodily injury liability bonds and insurance policies covering
persons liable to the insured. For purposes of underinsured motorist coverage, an ‘
"undermsured motorist" does not include the owner or operator of a motor vehicle that
has applicable liability coverage in the policy under which the underinsured motorist
coverage 1s provided. -

-

(D) With respect to the uninsured motorist coverage, underinsured motorist coverage,
or both uninsured and underinsured motorist coverages included in a policy of insurance,
an insured shall be required to prove all elements of the insured's claim that are necessary
to recover from the owner or operator of the uninsured or undermsured motor vehicle.

(E) The uninsured motorist coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages included in a policy of insurance shall not
be subject to an exclusion or reduction in amount because of any workers' compensation
benefits payable as a result of the same injury or death.

(F) Any policy of insurance that includes uninsured motorist coverage, inderinsured
motorist coverage, or both uninsured and underinsured motorist coverages may, without
regard to any premiums invoived, include terms and conditions that preclude any and all
stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by

the same person or two or more persons, whether family members or not, who are not
members of the same household;

http1//66.161.141.175/cgi-bin/texis/web/ohstat’+TwwBmqeR+mGeD GwwoxFqH8W _hgq9... 4/13/2006



Clermont App. No. CA2004-08-061, 2005-Ohio-3907. Discretionary appeal
accepted; cause held for the decisions in 2004-1771, State v. Quinones, Cuyahoga -
App. No. 83720, 2004-Ohio-4485, and 2004-1368, State v. Foster, Llckmg App.
No. 03CA95, 2004-Chio-4209; and bneﬁng schedule stayed.”

2005-1754. Hoffman v. State Med. Bd. of Ohie.
Franklin App. No. 04AP-839, 2005-Ohio-3682.
Pfeifer and Lanzinger, JI., dissent.

2005-1772. State v. Greitzer.

Portage App. No. 2003-P-0110, 2005-Ohio-4037. Discretionary appeal accepted
on Proposition of Law No. II; cause held for the decisions in 2004-1771, Staze v.
Quinones, Cuyahoga App. No. 83720, 2004-Ohio-4483, and 2004-1568, State v.

Foster, Licking App. No. 03CA935, 2004-Chio-4209; and briefing schedule stayed.

2005-1775. State v. McQueen.

Cuyahoga App. No. 85330, 2005-Ohio-4013. Discretionary appeal accepted on
Proposition of Law Nos. I, II, and III; cause held on Proposition of Law Nos. ] and
I for the decisions in 2004-1771, State v. Quinones, Cuyahoga App. No. 83720,
2004-Ohio~4485, and 2004-1568, State v. Foster, Licking App. No. 03CA95,
2004-Ohio-4209; cause held on Proposition of Law No. III for the decisions m
2004-1171, State v. Mathias, Cuyahoga App. No. 83311, 2004-Ohio-2982, and
2004-1267, State v. Fair, Cuyahoga App. No. 82278, 2004-Ohio-2971; and
briefing schedule stayed.

2005-1778. State v. Bailey.

Clermont App. No. CA2005-04-024. Discretionary appeal accepted; cause held
for the decisions in 2004-1771, State v. Quinones, Cuyahoga App. No. 83720,
2004-Ohio-4485, and 2004-1568, Siate v. Foster, Licking App. No. 03CAS5,
2004-0Ohio~4209; and briefing schedule stayed. |

2005-1780. State v. Cunninghanm.
Cuyzhoga App. No. 85342, 2005-Ohio-3840.
Resnick, Pfeifer and Lanzinger, 1J., dissent.

2005-1828. Rose v. Garfield His.
Cuyahoga App. Nos. 85420 and 85426, 2005-Ohio-4165. Dlscremonary appeal
accepted on Proposition of Law No. 11

Resnick, Pfeifer and O'Donnell, 1J., dissent.

9 ' 12-28-05
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MICHAEL J. CORRIGAN, J.: .

2ppellants/cross-appellees Ronald and Nikki Rose (collectively
referred to as the “Roses”) and appellant/cross-appelliee Nationwide
Mutual Insurance Cc;mpany (“Nationwide”) éppeal the trial court’s
decicion cranting summary Jjudgment to appellee/cross-appellant
Clarendon National In.su‘rance Company (“Clarendon”). Clarendon
cross—apgeaj';s- the trial court s finding that UM/UIM coverage.arose
by operaticn of law.

I. FacTs

Ronald Rose was struck by an unidentified motorist while, in
the course and scope of his employmeﬁt with the city of Garfield
Heights as a police officer, he exited his cruiser to pick up
debris along the road. The unidentified motorist drove off without
assisting Ronald Rose. Ronald Rose fell to the ground, lost
conscriousness, and returned to Lis cruiser to call dispatch for
help when he regained consciousness. Lieutenant Wolske responded
to the dispatch call and observed tha_t Ronald Rese’s uniform was
dirty emd the left side of his head and his.left hand wrist
appeared swollen. Lt. Wolske then dreve Ronald Rose to ths
emergency rocom, where he was treated for blunt head trauma.,'
multiple contusions, and traumatic microhemsturia {blocd in his
arine) . Lt. Wolske also returned to the scene of the “hit and
m," but was unable to find any traces of wehicle debris or any

other traces of the vehicle that struck Ronald Rose. L. Wolske
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prepared a memo .to -the police chief describing the accident and
concluding that Ronald Rose was struck by an unidentified motorist.

Ronald Rose made a claim under his personal aﬁto policy with
Nationwide for UM coﬁerage. Nationwide paid Ronald Rose the full
$50,000 .UM policy limits. ' after realizing that the City of
Garfield Heignts had an auto liabi;ity;policy'throughﬂclarendon and
that Ronald Rese might have a claim for UM coverage, the Roses
filed a complaint againsf Clarendon and the City"of Garfield
Heights. Nationwide‘was also named as a defendant for the purposes
of filing their cross-claim against Clarendon for their pro rata
share of the UM payments.

The Roses filed a motion for summary Judgment, arguing that
because Clarendon failed to offer UM/UIM coverage to the City of
Garfield Heights, UM/UIM coverage arose Dby operation Jof law.
Clarendon filed its own motion for summary judgment, arguing that
even if UM/UIM coverage arises by cperation of law, the Roses are
not entitled to any UM/UIM coverage because the “hit and run”
accident by an unidentified motorist was‘ not supported Dby
independent corroborative evidence other than Ronald Rose’s own

recitation of the sevent. The trial court, while finding that

UM/UIM coverage arose by operation oi law, granted Clarendon’s

5

motion for summary Judgment, finding that Ronald Rose’'s own
affidavit and police report contazined no independent corroborative

evidence suificient to meet the evidentiary threshold reguirement
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to make a UM claim pursuant to R.C. 3937.18(D)(2). 2s a result,
the trial court Ffound Nationwide’s motion for swummary Jjudgment
(1.e., the cross-claim for indemnification and/orrcontributiohj to
he moot. The Roses and Nationwide now appeal and Clarendon cross—
appealé.
TI. THE ROSES’ AND NATIONWIDE’S APPEAL

although the Roses cite three assignments of error, the
gravamen of their appeal argues that the trial court erred in
granting Clarendon’s motion for summary judgment. They argue that
Ronald Rose’s affidavit of the accident was corroborated by
igdependent evidence, such as the medical records, Lt. Wolske’'s
report, ané the report of Nationwide’'s claims adjuster, sufficient
to meet the evidentiary thresheld under R.C. 3337.18(D)}{2). There
is merit Lo the Roses’ argument.

R.C. 3837.18(D} (2) provided as follows:

“For the purposes .of this section, a motor vehicle shall be
deemed uninsured in either of the following circumstances:

S

“{2) the identity of the owner and operator of the motor
vehicle cannot be determined, Dbut’' independent corroborative
evidence exists to prove that the bodily injury, sickness, disease,
or death of the insured was proximately caused by the negligence or
intentional _actions of the unidentified operator of the motor

£

vehicle. For purposes of this division, ths testimony o©f any
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‘insured seeking recovery Ifrom the insurer ghall not constitute
independent corroborative eviden&e, ugless .the testimeny is
supported by additional evidence.”

This ewvidentiary threshold requiremenﬁ - “independent
corroberative evidence” — was met bﬁ the Roses by way of medical
rececrds and Lt. Wolske's report (at least aé mucihi to create a
genuine issue of material fact). The medical records showed that
Ronald Rose sulfered a.physical injury and Lt. Wolske was able to
corroborate that Ronald -Rose appeared injured and his uwniform
appeared dirty. While the stated purpcse of this recguirement is to
avoid fraudulent claims when there is an unidentified motorist, it
cannot be construed in such a way as to requife eyewitnesses. Just
like the Second District Court of Appeals held in Connell v. United
Servs. Automcbile Ass’n., Montgomery App. No. 20282, 2004-Ohio-
2726, §16, where “additional physical evidence in the form of the
insured party’'s injured foot was sufficient evidence from which a
Jury could have inferred that the insured party was injured as he
had claimed, ” the medical records detailing'Ronald Rose’s injuries
constitute “additional physical evidence.” In Connéll, “the
insurance policy was similar to Nationwide’s policy and Clarendon’s
policy., as well as the language in R.C. 37359.18(Dp) {2). The insurer
in Connell argued that upon the authority of Girgis v. State farm
Mut. Autco. Ins.. Co., 75 Ohio S5t.3d 302, 1996-0hio-111, B62 N.E.24

280:
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*TtThe test to be)applied in cases where zn unidentified
driver's negligence éauses injury is the cérroborative evidence
test, which allows the claim to go forward if there is independent
third-party testimony that the negligence of an uninsured wvehicle
was a proximate cause of the accident.®

The Connell court explained that Girgis holds that evidence of
the inju&y invelved and the iﬁsured's owWn testimony éoncerning'how
the injury occurred, separately or together, are insufficient to
prove the facts of a hit-and-run accident which is alleged to have
proximately caused the injury for which UM/UIM coverager is
ctherwise available. Thus, under Girgis, evidence independent of
both, in the form of independent third-party testimony. which
corroborgtes the factsgof the accident, is reguired to trigger the
coverage a policy of insurance provides. However, unlike Girgis,
the insurex in Connell had a much broader test in its policy it

offered to the insured. The policy accepts the testimony of the

covered person, apart Ifrom any "independent corroborative
evidence,f‘if the covered person's testimony "is supported by
additional evidence.” The insured’s policy in Connell provided as
follows: ’

"The facts of the accident or intentional act must be proved.
We will only accept independent corrcborative evidence other than

the testimony cf a covered person making a claim under this

s 8g 754 APPOOCAO
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coverage unless such testimon? is supported by additional

evidence.” 2004-0hio-2726 at f10. |
a2z held by Connell, “[tlhis referehce to additiomal evidence

reads back into the eguation the probative wvalue of the injury

itself which Girgié had effectively read out.f Id. at g16.

Likewise, the Clarendon pclicy issued to the City of Garfield
Héights-provides as follows:

“{tlhe facts of the ‘accident’ or intentionél acﬁ must be
proved by independent corroborative evidence, other than the
testimony of the ‘insured’ making a claim under this of similar
coverage, unless such testimony 1is unsupéorted. by additional
evidence. ”

Because the Clarendon policy mirrors R.C. 2735.18(D) (2} and
the language in the Connell peolicy and the Roses met the
evidentiary threshold requirement of “independent corroborative
evidence,” the trial court’'s decision granting summary Judgment to
Clarendon is reversed. In addition, we reverse the trial court’s
finding that Nationwide’g motion for summary judgment against
Clarendon 1S ﬁoot- The entire matter is remanded to the trial
court for further proceedings.

IT1. A CLARENDON'S CROSS-APPEAT

Clarendon filed a notice of cross-appeal, citing as its sole

cross-assignment of srror that the trial court erred in finding

that UM/UIM coverage arose by operation of law. Im particular,

i
M
(W}
Y
s
7y
~}
[
[
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Clarendon asseﬁts that the insured, the City of CGarfield Heights,
is é pelitical subdivision to wﬁich Ohio law does not réquire proof
of finencial responéibility. However, Clarendon‘s assertio; is
without merit.

Although the City of CGarfield Heights is not reguired under
R.C. 4502.71 to provide proof of financial 3es§§nsibility for the
vehicles they own or'operate, once the City of Garfield Heights
elects to DpDrovide such proof of financial responsiﬁility, the
insurer must offer UM/UIM coverage to its insured in accordeznce
with R.C. 3837.18. Here, the City of Garfield Heights elected to
'purchase an automobile insurance policy through Clarendon. This
election should have cued Clarendon to offer UM/UIM coverage to the
City of Garfield Heights. Because Clarendon failed to offer such
coverage, the trial court properiy found that such coverage arose
by operztion of law. Clarendon’s sole cross—assignment of errcr is
thus, overruled.

Judgment reversed and ramanded.

-~ : APPODG2
96 m
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Thig cause is reversed and remanded for proceedings consistent

) ’
~with this opinion.

It  is,  therefore, ordered that said plaintiffs-
ap;*oellants/cross-appell_ees recover of said gdefendant-~
zppellee/cross-appeliant their costs herein taxed.

It is crdered that a special mandate be sent to said court £o
caryry this judgment into execution.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules peliate Progedure.

MICHHAEL J. COARIGEN

KeENNETH A. ROCCO, J., CONCURS.

: ANNOUNCEMENT OF DECISION
ANN DYRKE, P.J., DISSENTS WITH PER APP. R 23[2}% 22[%]’},_)@ 25{A)
SEPARATE OPINION. RECEIVED

FILED ARD JOURNALIZED AJG 1T 2005
PER APP. R. 22(]3) GERALD E. FUERST

/ : CLER 1 OF AP EALs
AG22 2005 el 9 20 A

GERALD E, FUERBT

CLERK O
[ -

N.B. This entry is an announcement of the court's decisicn. See
rpp.R. 22(B), 22{(D) and 26{(2a); Loc.2pp.R. 22. This decision will
be journalized and will become the judgment and order of the court
pursuant to App.R.22(E) unless a motion for reconsideration with
_supporting brief, per App.R. 26(2}, is filed within ten {10) days
‘of the announcement of the court's decision. The time periocd for
review by tThe Supreme Court oI Chio shall begin to run upon the

journalization o©f this court's announcement of decision by ths
clerk per 2pp.R. 2Z2(E). See, alsc, S.Ct.Prac.R. II, ESectiom
2(a) (1) .
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COURT OF AP?EALS OF OEIO EIGHTE DISTRICT

COUNTY OF CUYAHOGA

NC. 85420 & 85426

RONALD ROSE, ET 2L.

Plaintiffs-aAppellants/
Cross-Appellees

-VE—
THE CITY OF GARFIELD HEIGHTS,
NATIONWIDE INSURANCE COMPANWY,

Defendant-Appellant/
Cross-appellce

CLARENDON NATIONAT, INSURANCE
COMPANY ,

“Defendant-appelles/
Cross-2ppallant

DATE OF ZANNOUNCEMINT
OF DECISION:

DYKE, P.J., DISEENTING:

D

SSENTING

ODPINTION

AUGUST 11, 2005

I respectfully dissent and would conclude vthat UM/UIM coverage

under the Clarendon policy did not arise by operation of the law.

accordingly, I would affixm the trizal court’s granting of swunary

Sudgment albeit on alternative grounds and, as UM/UIM coverage did

not exist for the Plaintiffs under the Clarendon policy, I would

find Flaintiffs’ and Nationwide’'s assignments of error moot.
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The version of R.C. 2937.18 in effect on October 1, 2000, was
enacted by S.B. 267. Thus, 5.B. 267 governs our determination of
Plaintififs’ UM/UIM coverage under the Clarendon policy. It states:

" {A) No automobile liakility or motor vehicle 1lizbility policy
of insurance insuring against loss resuliting from liability imposed
by law for bodily injury or death suffered by any person arising
out of the ownership, maintenznce, or use of a motor wvehicle shall
be delivered or issued for delivery in this state with respeét to
any motor ﬁehicle registered or principally garaged in this state
unless both of the following coverages are oifered to persons
insured under the policy due to bodily injury or death suffered by
such insureds:

“{1) Uninsured motorist coverage * * *

*{2) Underinsured motorist coverage * * *_-

In accordance with R.C. 3937.18, in the instant matter, UM/UIM
coverage arises by operation oi law only if Clarendon had a duty te
cffer such coverage to the City.l Clarendon only had a duty to
offer UM/UIM coverage if the Clarendon peclicy cemnstituted an
“automobile liability or motor wvehicle liability policy of
insurance.”

H_B. 261 amended R.C. 3537.18 to inciude a definition of
*automcbile Jiability or motor wehicle liakility policy of

imsurance.” R.C. 3937.18(L} specifically defined “zutomcbile

APPO0D15
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1iability or motor wvehicle pelicy of insurance”™ as either of the

.

following:

*{1) Any policy of insurance that serves as proof of financial
cresponsibility, as proof of financial responsibility is defined by
division (K) of section 4509.01 of the Reviged Code, for owners or
operators ©f the motor wehiclecs épecifically identified in the
policy of insurance;

“{2) Any umbreila liability pdlicy of imsurznce written as
excess over one or more policies described in division (L)} {(1l) of
this section.® ’

It is undisputed that the Clarendon policy was not an umbrella
policy.! Accordingly, we must determine whether the Clarendon
policy ‘“servel[d] as proof of financial respoﬁsibility.” R.C.
3837._.18(L) {1).

R.C. 4508.01(K) defines “proof of financial responsibility”
as:

“(K) *Proof of financial respomsibility’ means probf of
ability to respond in damageé fér liability, on account of

accidents occurring subsequent to the =ffective date of such proof,

arising out of the ownership, maintenance, or use of a motor

B

'In the instant action, the parties stipulated that <the
Clarenden Umbrella Policy provides UM/UIM coverage in this case for
an adaéiticnal One Million Dollars ($1,000,000) if the court
determines that the Clarendon auto policy provides UM/UIM coverage
by operation or law. Thus, for matters of determining coverage,
the umbrella policy is not applicable. '

~APPOCO18
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vehicle in the amount of twelve thousand five hundred d&ollars
because of bedily injury to or death of ocne persbn in any one
accident, 'in the amount of twentv-five thousand dollars because of
bodily injury to or death of two or more personé in any one
accident, and in the amﬁunt of seven thousand five hundred doliars
because of injurv to property of others in ény one accident.”
However, R.C. 4503.01(K) is inapplicéble to tﬁe instant matter
pursuant to 4502.71, which states: |
“Sections 4505.01 to 4508.7%, except section 4509.06, of the
Revised Code do not apply to any motor vehicle owned and operatsd
by the United States, this state, any political subdivision of this
state, any municipal corporation therein or any private volunteer
fire company serving a political subdiwvision of the state. Sectiecn
4509 .06 of the Revised Code doss not apply to any vehicle owned and
operated by any publicly owned urban transportaticn system.”

- R.C. 4509.71 expressly exciudes political subdivisions and
municipal corpeorations from  the mandates of the financial
responsibility laws of Chio. In other words, Chio law.dbes not
réquire such entities to provide proci of finmancial responsibility
for the wvehicles they own and/or operate. 2accordingly, as
mumicipalities are not reguired to prove financilial responsibility,
the Clarendon policy issuad to the CiFy did not serve as “proof of
financial responsibility.” Since the Clarendon pqlicy did not

q

proor of fimancial responsibility,” then it was not an
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“gutomobile 1iabiiity'or motor vehicle policy of insurance.” See
Russeil,v. Heritage Mot. Ins. Co. v. Jones, Hamilton 4pp. No. C-
030868, 2004-0hio-5851, citing De Utharv, De:ham; Montgoméry ADD.
No. 19106, 2002—Ohio—l8l4. ConSEquently, as the Clarenden policy
was not an automobile liability policy of insurance as required by
R.C. 3837.18, Clarendon was not requifed'to offer UM/UIM insurance
coverage to‘the City a&nd such coverage did not arise by operation
of law. See Acree v. CNA Ins. Cos., Hamilton 2pp. No. C-020710,
2003~0hio-3043; Gilcreast-Hill v. Ohio Farmers Ins. Co., Summit
App. No. 20983, 2002-Ohio-4524.

The majority maintains that “Although the City of Garfield
Heights 1is not reguired under R.C. 4509.71 to provide proof of
financial responsibkility Zor the fehicles they own or operate, once
the City of Garfield Heights elects to provide such procf of
financial responsibility, the insurer must offer UM/UIM coverage to
its insured in accordance with R.C. 3837.18.~" This argument
compleﬁely ignores the plain language of the appliéable statutes
prescribed by the legislature and is not based on any legal
‘principlé- |

Moreover, it is irrelevant'that the City was insured under the
Clarendon policy for accidents caused by their insureds. The
language used by the General Assembly in R.C; 450%2.71, which
concerns political subdivisions and municipalities, shéuld. e

interpreted with the purpose of the law Ifully in mind. See Guils

¥5%6 ub767 APP00018
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v. Reynolds (1949}','151 Ohio St. 147, 15%, 151 Ohio St. 147, 39
Ohioc Op. 2, 85 N.E.2d 116 (J. Matthias, dissent). The financial
responsibility“'laws were enacted to protect individuals from
financlally irresponsible drivers. Id. As government entities are
not financiaily irresponsible drivers, R.C; 4508.71 expressly
states that the financial responsibility laws do not apply to
government entities. Hence, if a city elects to obtain insurance,
it is to protect itself financially, not to meet the mandates of a
law inapplicable to it.

accordingly, by electing to obtain insurance to protect itself
financially, tﬁe City of Garfield Heights did not change the fact
that the Cla;endon insurance pelicy did not “serve as preoof of
financial responsibility.” an insurance‘policy that does not serve
as proocf of financial responsibility is not an “automebile
liability or motor vehicle_policy of insurance” and thus, is not
subject to ths mandates cf R.C. 39837.18.  Aaccordingly, I would
affirm the trial court’é granting of summary judgment on behalf of
Clarendon but instead find that Ciarendon did not have a duty to
pEfer the City UM/UIM coverage and such coverage did not arise b?
operation of law. Furthermore, because UM/UIM coveragé for the

Plaintiffs did not exist under the Clarendcn policy, I would find

Plaintiffs’ and Nationwide’s assignments of error moot.
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IN THE SUPREME COURT OF OHIO

ON COMPUTER-ALM
State of Ohio,ex.rel. )
Michael A. Bernard ) Case No. 06 -2157
)
Relator )
)
Vs, )
)
James J. Melfi )
Mayor of Girard, et.al. )
)
Respondents )
' )
)
)

Respondents’ Motion and Memorandum
for Additional Extended Time Certain To File Response
To Relator’s Complaint for Mandamus

Respondents move the Court for an extended additional time certain to respond to
Relator’s Complaint for Writ of Mandatmus due to the interceding Thanksgiving Day
holiday, the necessary service of summons on the 11 Respondents, the Relator’s request
for emergency and expedited treatment and Respondent’s Counsel being out of State.

Tk K KD oot

Frank R. Bodor (0005387)
157 Porter St. N.E.

Warren, Ohio 44483

Ph. 330-399.2233

Fax no. 330.399.5165
Attorney for Respondents

NOV 27 2006

MARCIA J. MENGEL, CLER
SUPREME COURT OF OHII'S(
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Memorandum In Support of Motion

Relator fited his Complaint for Mandamus on Tuesday November 21, 2006 two days
before the Thanksgiving holiday. The Court was closed for the holiday weekend on
Thursday, Friday, Saturday and Sunday November 23, 24, 25 and 26, 2006. Eleven

Respondents are required to be served with a summons and copy of the Complaint.

Court officials telephoned the City Attorney for Girard advising him of the filing and he
in turn notified counsel! for the Respondents. Respondent’s counsel immediately returned
the call to Ms. Jo Ella Jones of the Supreme Court who informed counsel that the Court
had sustained Relator’s motion for emergency and expedited treatment and that
Respondents had three days to file a response.

Counsel for Respondent informed the Court official that he was in New York City for the
holiday and had plane tickets to return to his office on Tuesday, November 28, 2006. He
asked when the three day order for a response becamne effective but was advised that she
was not sure whether the three days commenced when the last respondent was served or
whether it began at the time that the Court made the order.

Because of the uncertainty of the due date of the Respondents response, the required
service of summons on 11 named respondents, the conflicting Thanksgiving Day holiday,
and Respondents counsel being on vacation until November 28, 2006, Respondents
respectfully request an extended additional time certain on which Respondents response
is required to be filed.

Respectfully Submitted,

ek LAl

Frank R. Bodor (0005387)
157 Porter St. N.E.

Warren, Ohio 44483
Phone: 330-399-2233

Fax: 330-399-5165
Attorney for Respondents
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Certificate of Service

A copy of the above Motion and Memorandum was served on Riator’s Counse] John B.
Juhasy 1330 Market St., Youngstown, Ohio 44512-5610 this27 _ day of November, 2006

by regular U.S. Mail.

Frank R. Bodor
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