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BRIEF AMICUS CURIAE THE AMERICAN CANINE FOUNDATION

INTRODUCTION

Now comes the American Canine Foundation (hereinafter "ACF") amicus curiae:

ACF, formerly Washington Animal Foundation, is a national non profit organization

dedicated to promoting responsible canine ownership through education and legislation to ensure

the welfare of canines (www.americancaninefoudationlaw.com).

ACF has drafted dangerous dog laws and animal fighting laws for federal, state

and local govemments across the country. ACF is the leading expert authority on canines in the

United States and has filed briefs as amicus curiae in other cases involving the questions of

whether a breed of canine is inherently dangerous. For example, Huntsville v. Four Pit Bull

Punnies was heard by the Alabama Supreme Court and was a significant case cited at trial in

Tellings. The Alabama Supreme Court agreed with the trial court which found that American Pit

Bulls are not inherently dangerous as a breed (Refer to amicus brief, Huntsville v. Four Pit Bull

Pu ies (Ala. 08-30-02), No.1010459, and Appellants/Defendants Trial Ex J).

STATEMENT OF AMICUS INTERESTS

In 2002, the ACF was made aware of possible activities of the Lucas County Dog

Warden Tom Skeldon by a Tammy Price a member of the Ohio Dog Fighting Task Force and a

former Ohio Dog Warden. She testified at trial in the Toledo v. Tellings case for Appellee. She,

along with other members of the task force, was alarmed by a video the Lucas County Dog

Warden presented at one of the task force meetings. The video showed an American Pit Bull

Terrier in confinement in a condition that appeared to be abusive. A federal investigation was

initiated by the United States Department of Agriculture (USDA) and ACF formerly known as

Washington Animal Foundation. The Ohio Department of Agriculture also became involved. A
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court subpoena served upon the Toledo Humane Society for the results of their investigation and

their director refused to honor the subpoena (ACF Amicus Exhibit 1).

Reports were coming to ACF that arbitrary and erratic law enforcement was taking

place in Ohio concerning R.C. §955.11 R.C. §955.22. It was a consensus of the Ohio Dog

Fighting Task Force that Ohio's breed specific laws were not effective in addressing illegal

activities involving canine. Further, these laws were not protecting the public (ACF Amicus

Exhibit 2). ACF decided to challenge Ohio's breed specific laws and did so in 2003 by

supporting Appellee in this case.

The Lucas County Dog Warden and a Denver City Attorney both of whom support and

promote the same animal rights agenda as explicated as ACF Amicus exhibit 4. The Lucas

County Dog Warden and the Denver City Attorney attempted to discredit ACF by making false

accusations in an attempt to persuaded the courts. The Denver City Attorney, Kory Nelson,

worked closely with the Lucas County Dog Warden (ACF.Amicus exhibit 3).

ARGUMENT

OHIO R.C §955.11-§955.22 AND TMC 505.14 VIOLATE DUE PROCESS,
EQUAL PROTECTION AND SUBSTATIVE DUE PROCESS

Before a dog owner can be deprived of his property, the owner must be given a

meaningful opportunity to be heard (Toledo v. Tellings). Appellant on its part cites Niccchia v.

People of State of New York (1920) 254 U.S. 228 which states that drastic measures can be

taken to regulate and control dogs. The Court found that dog licensing requirements do not take

away due process. The Court makes it clear that we, as dog owners, do have the right to due

process.
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Appellee defended his right to life, liberty, due process, and property interest. While the

Nicchia case is referring to the licensing of dogs, the U.S. Supreme Court does address due

process and makes it clear that the requirement of dog licenses does not take one man's property

and give it to another, nor does it deprive dog owners of liberty without due process of law.

The U.S. Supreme Court supported a finding from a New York Appeals Court case Fox

v. Mohawk & H.R. Humane Society (1901). By the U.S. Supreme Courts definition, a menacing

dog can be controlled and destroyed without due process, however the dog has to be found

dangerous and this finding will not reflect on the specific breed of dog. The Toledo Ordinance

505.14 and R.C. §955:11 - §955.22 violates due process of law by declaring the American Pit

Bull breed vicious with no evidence to prove that the breed in whole is inherently dangerous.

A New York appellate court refused a plaintiff in a personal injury case the use of

judicial notice to prove the alleged vicious propensities of specific dog breeds defined under the

"umbrella term" of "Pit Bull" Carter v. Metro North Assocs. (1998) 255 A.D.2d 251; 680

N.Y.S.2d 229. The Court determined that the alleged propensities of pit bull terriers to behave

more viciously than other breeds had not been authoritatively established to be a matter of

common knowledge Carter, 680 N.Y.S.2d at 240. Such assertions require definite proof Id. at

241. "A court may only apply judicial notice to matters 'of common and general

knowledge, well established and authoritatively settled, not doubtful or uncertain.

The Ohio Attorney General argues in his amicus brief that the property interests in

Tellings are only qualified. Next, he argues that Mr. Tellings has a right to due process and a

trial. Then, he argues the fact that Pit Bulls are dangerous and because of that, breed specific

laws in Ohio are constitutional. While it is true that the ownership of dogs is subject to police

power regulation, any interference bv the government is only justified when "necessary
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for the protection of its citizens." Sentell v. New Orleans & Carrollton R.R., (1897)166 U.S 698

at 704. Accordingly, the Supreme Court approved the principle that legislatures have broad

police powers to regulate all dogs in order to protect the public against the nuisance caused by a

dog, which -with due process of law- has been declared vicious or dangerous to people or

property. Id.at 705. (Emphasis supplied).It does not mean that the police have power or authority

to seize and exterminate a dog because of its breed. One should take notice that Sentell was

decided over 100 years ago. The value of the canine since Sentell has drastically changed. The

Ohio Supreme Court ruled canines are valuable property State v. Cowen (2004), 103 Ohio St. 3d

144,

The Ohio Attomey General also cites Vanater v. South Point (S.D. Ohio 1989) 717 F.

Supp. 1236 in attempt to convince this Court it was a good decision. The Vanater case did not

have any scientific data presented as evidence and this clearly affected the decision. A person's

liberty is equally protected, even when the liberty itself is a statutory creation of the State. The

touchstone of due process is protection of the individual against arbitrary action of govemrnent.

In the case of Appellee, it was proven through scientific evidence and expert testimony beyond a

reasonable doubt that American Pit Bull Terriers as a breed are not dangerous or vicious. The

scientific evidence and infomzation presented by experts in Tellings was overwhelming. R.C.

§955.11 declares a breed of canine vicious with no credible evidence to support such a finding.

This results in loss of due process rights and arbitrary action by the government. Criminal

charges are filed and property seized based on a law that serves no legitimate governmental

purpose.

Appellants supporting amicus brief by the Ohio Attorney General cite Mathews v.

Eldridge (1976), 424 U.S. 319, 334, 335. The argument posed by the Attorney General in his
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Amicus brief using the Mathews analysis is moot. Further, in Tellings Appellee proved that the

American Pit Bull Terrier is neither dangerous nor vicious as a breed. The trial court ruled that

there was little if any evidence to prove the breed is dangerous. The Sixth District Court of

Appeals in its decision found no evidence to prove the breed is dangerous. Under existing

definitions in the Ohio Revised Code, neither the American Pit Bull Terrier nor any breed of

canine fit definition of dangerous. Appellee has been deprived of due process and liberty. There

is no justification to charge citizens with a crime for owning a specific breed of canine. In our

country, forty-nine states allow for due process and therefore before a dog is seized and the

owner charged with a crime, the dog first has to engage in dangerous behavior.

Data in this case was presented to show many other breeds in Ohio were responsible for

fatal attacks before and after R.C. 955.11 and R.C. 955.22 were passed in 1987. The numbers of

other breeds engaging in fatal attacks greatly outweighed American Pit Bull Terriers

(Defendant/Appellee's trial exhibit C). The data showed that in State of Ohio between the years

1975 and 2001, the following breeds engaged in fatal attacks: Great Dane (1), German

Shepherds(2), Malamute(1), Dobermans(2), Chows(2), Mixed breeds(3), Pit Bulls(3),

Rottweilers (2), Husky (1) and Wolfdog (1).

In this case, the Appellant at trial and in Appellant's supporting amicus briefs cited a

study done on fatal dog attacks by the Center for Disease and Control (CDC) covering the years

1979-1998. Appellant alleged that Rottweilers and Pit Bulls were responsible for the majority of

fatal attacks based upon the CDC report. At trial, every expert agreed the CDC study was flawed

and useless. It left out eight-nine fatal attacks during the time period listed. Further, the data used

in the CDC report was provided by Humane Society of the/United States (HSUS), an

organization which has supported breed bans. The CDC study fails to provide the populations of
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the breeds listed in fatal attacks and therefore, the report serves no scientific value. The CDC

study has been found to be erroneous in other court litigation.

In analyzing nonfatal dog bite injuries, we have found an increase in serious injuries

yearly. A study was done on nonfatal dog bite injuries by the U.S. Consumer Product Safety

Commission and the Center for Injury Prevention

httu://www.edc.gov/mmwr/ureview/mmwrhtml/mm5226a1.htm. The study showed in 1994, that

333,700 patients were treated in emergency room departments for dog bites. In 2001, 368,245

patients were treated in the emergency room for dog bites. But interestingly enough, a study was

done by the.ACF showed that in the areas where breed bans had been enacted, dog bite incident

reports increased. For instance, banning ten breeds of dogs froni a city, using the current dog bite

data, will not reduce dog bite injuries given the ratio between mixed breed dogs compared to

purebred dogs.

Furthermore, the National Electronic Injury Surveillance System (NEISS) collects reports

on dog bite injuries from emergency rooms nation wide. In three years between 2002-2005, one

million eighty thousand people were treated in emergency rooms for dog bite related injuries.

From 2002-2005, ACF tracked media accounts where the dog bite incident made headlines and

the media identified the breed as a Pit Bull. ACF found approximately 924 cases nationwide.

Although, one million eighty thousand people have been admitted to emergency rooms for

attacks by dogs between 2002-2005, only 924 cases could be attributed to what the media

identified as a Pit Bull. These of course were cases where injury was serious enough that

emergency room attention was needed. Therefore .086% of possible injury given the study

statistics represented injuries caused by a dog labeled as a Pit Bull. The other approximately

99.014% of reported cases were from countless other breeds. This data base alone proves there is
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no legitimate government purpose to ban or restrict ownership of one specific breed of canine.

At trial ACF entered data which proved there are approximately 4.8 million American Pit Bull

Terriers registered in the major dog registries of our country. The numbers of actual American

Pit Bull Terriers identified in fatalities in our country when divided by 4.8 million does not come

to finding that the breed is more likely to attack and kill somebody than other breeds listed for

causing human fatalities.

Many breed bans have been passed by cities in the United States claiming that the ban will

reduce dog bites and fatalities, with certain animal rights organizations supporting these bans.

Statistics show that breed bans do not reduce dog bite incidents, fatalities nor stop illegal activity

involving dogs. In fact, in the last thirty years, the number of people who died each year from

fatal attacks has average approximately twenty five per year. That number has not increased in

the last thirty years, although the canine population increased. With millions of American Pit

Bull Terriers residing in family homes across the country the question is raised, that if the breed

is so extremely dangerous then why would we not see higher numbers of fatalities and severe

attacks taking place? If this increase would have occurred it greatly out weigh all other breeds

both on dog bite incident reports and accurate fatal dog attack data bases. This is not the case and

accurate data proves this beyond a reasonable doubt.

PRECEDENCE

Appellant cites precedence claiming years ago supreme courts and appeals court found

breed specific laws constitutional. Thirty three or more cases heard by the United States Supreme

Court have been overtarned Pame v. Tennessee (1991) 501 U.S. 808. In Payne, the Court states

that in constitutional cases where conec6on through legislative action is practically impossible

or governing decisions are badly reasoned, the lower courts do not have to follow precedent.



New scientific data that was introduced resulted in an overtarning of a nine year old Ohio State

Supreme decision State v. Koss (1990) 49 Ohio St.3d 213.

In the instant case, Tellings accurate scientific data was presented before and at trial by

Appellee's experts which included a U.S. Government Scientist, several college professors of

veterinarian medicine, at least one PhD in animal behavior and dog training, a member of the

Ohio Dog Fighting Task force who was a former Ohio Dog Warden, a Chief Cruelty Investigator

from the Toledo Humane Society, and a local Veterinarian with a degree in canine behavior.

These experts proved beyond a reasonable doubt no breed of canine is inherently vicious or

dangerous.

ACF reviewed all of the constitutional challenges involving canines, mainly American Pit

Bull Terriers that were cited by the Appellants dating back to the 1980's these cases were cited

in the merit brief and both amicus briefssupporting Appellant. We have read the trial transcripts,

reviewed the evidence, and memoranda in the case. It was found that newspaper 'stories' were

used for evidence and `opinions' were from animal rights groups, who provided experts with no

credible supporting documentation to substantiate the opinions given cases cited.

ACF found that the experts who testified for the Appellant were disturbing and lacked

credibility. The Lucas County Dog Warden when faced with cross examination (Trial Tr. -- Tom

Skeldon pg 100-106) admitted he had no expertise in canine genetics. In fact, when asked if he

had studied genetics, he stated he read a book and the newspapers. Tom Skeldon also attempted

to testify during the trial that American Pit Bull Terriers are genetically dangerous. When

reviewing Skeldon's responses to cross examination one would find that he had no competent

knowledge of canines existed outside of the ability to impound and euthanize canines as a Dog

Warden in the State of Ohio. In one response, Tom Skeldon stated the Pit Bull can inflict severe
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damage when attacking and then subsequently testified that the Chow breed in Toledo is

responsible for the most injuries that required sutures (Tom Skeldon Trial Tr.-- pg 100). Tom

Skeldon also testified that he did not know the different types of canine aggression (Tom

Skeldon Trial Tr ---. pg 107). Tom Skeldon's cross examination testimony not only proved R.C.

955.11- 955.22 and TMC. 505.14 are violative of the 140, Amendment, but they also result in

erratic and arbitrary enforcement.

Dr. Peter Borchelt PhD testified for the Appellant. Dr Borchelt on his resume

claimed to be a board certified animal behavioralist. Under cross examination he admitted he

was not board certified (Trial Tr -- Borchelt pg 81). Dr Borchelt then presented outdated studies

that had no real scientific value relative to canines. The data was gacnered from the 1960's and

was erroneous by scientific standards of today. Dr. Borchelt testify as to canine genetics, but

under cross examination he admitted he never studied genetics (Trial Tr-- Borchelt pg 68). Dr.

Borchelt PhD admitted he has participated obedience.dog training (Trial Tr --.Borchelt pg 69).

From reading at his testimony he is an expert in house breaking canines and giving people with

minor behavioral canine problems advice. In no way does he qualify as an expert to testify about

genetic traits, dog attacks, or the behaviors of the American Pit Bull Terriers. In one instant, Dr.

Borchelt testified American Pit Bull Terriers were dangerous when they attack and then in

another instance he testified that they had a stable temperament (Trial Tr.-- Borchelt pg 76).

Evidence was presented.at trial to proximately link Dr. Borchelt to a specific animal rights

movement (Trial Appellees/defendants Exhibit R, Q).

Lucas County Deputy Dog Warden Karla Hamlin, who testified for the Appellant was

presented as a professional dog trainer. She was alleged to operate an obedience training school

in Toledo. She fiuther testified for Appellant, however under cross examination she admitted she

9



agreed with all the testimony of the Appellee's experts. She also admitted that after TMC 505.14

and R.C. 955:11 R.C. 955:22 were enacted, problems began with American Pit Bull Terriers

being impounded not for biting people and acting viciously, but for violations of the breed

specific laws (Trial Tr all cross examination K Hamlin).

Toledo Veterinarian Dr. Wright testified for Appellant. Dr Wright. He admitted he had

never done any studies, had no scientific proof or other evidence to support his opinions.

R.C. 955.11- 955.11 AND T.M.C. 505.14 ARE
UNCONSTITUTIONALY VAGUE

The Appellant argues that the Appellee had no standing to challenge the vagueness of

R.C. 955.11 - R.C. 955.22 and TMC 505.14.

Evidence in this case proved Appellee was cited for owning what was claimed to be one

mixed breed and two American Pit Bull Terriers. The dog labeled as a niixed breed was an

American Bull Dog. Appellee claimed that his two American Pit Bull Terriers were not covered

by the laws being challenged. Appellee for the record during sentencing did make it clear that he

owned an American Bull Dog. Appellee has standing because he clearly owned one American

Bull dog which on the citation is identified as a mix breed. Appellee also discussed in his

opening brief, appeal brief, and appeal reply brief the breeds of his dogs. Upon questioning

Appellee to prepare this amicus it was made clear one of his three dogs was an American Bull

Dog. At one time it was thought he had owned two American Bull Dogs. Appellee has standing

to challenge vagueness of the laws because at no time on the record did he admit his dogs were

covered by the laws, State v. Peters, 534 So.2d 760, 766 n. 10 (Fla.Dist.Ct.App. 1988).

Evidence was entered beyond a reasonable doubt that Lucas County Dog Warden is

responsible for arbitrary and erratic enforcement of R.C. 955.11 and R.C. 955.22 (Sixth District

Court of Appeals Decision March 3`" 2006 Toledo v. Tellings pg 10 -# 30).
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The due process clause of the Fourteenth Amendment requires that any state or

municipality, in making an enactment, must "give the person of ordinary intelligence a

reasonable opportunity to know what is prohibited, so that he may act accordingly." Gra nyed v.

City of Rockford, 408 US 104, 108; United States v. Marriss, 347 US 612. In addition, an

enactment should not encourage arbitrary and discriminatory enforcement. Appellee's experts

entered scientific evidence that many breeds have phenotypic characteristics of the American Pit

Bull Terrier. Pictures admitted into evidence of numerous other breeds that are registered with

national registries that have no relation to the American Pit Bull Terrier, but look exactly like it.

Appellee's experts provided scientific testimony and proof that there is no such breed as a Pit

Bull or Pit Bull type dog (Defendants exhibits P and study by Dr. Irene Stur pg 3 "Identification

Possibilities") that was entered into this case before trial in the memoranda and is in (ACF

Amicus Ex 5).

Appellee has proven the phrase "commonly known as a pit bull dog" applies to many

other breeds and it was proven that there is no difference between the jaw of the American Pit

Bull Terrier and other breeds. It was proven that the bite pressure of the American Pit Bull

Terrier is the same as all other breeds of comparable size. Further it was proven that there is no

scientific way to measure bite pressure (Appellee's Trial Ex F). Evidence was entered (ACF

video Ex T), that American Pit Bull Terrier's can release quite easily when biting with no

hesitations and that they show good control. Defendants provided proof American Pit Bull

Terrier's are capable of many tasks that other breeds can also perform. Appellant's experts did

not submit any credible evidence backed by scientific research or data to counter Appellee's

evidence.

Appellant's expert, Tom Skeldon testified, (Tom Skeldon transcript pg 105-106

i
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lines 15-25/1-3) that he does not know the reason why Pit Bulls are bred in Lucas County.

Further, he testified that he bases his seizure of dogs that may resemble the Pit Bull solely on

appearance. The Lucas County Dog Warden went on to admit that many young canines could

resemble a Pit Bull, but when they mature they turn out to be a different breed. Tom Skeldon

admitted that he does not care about the breed and are seizing all breeds that look like American

Pit Bulls Terriers.

This proves beyond a reasonable doubt the R.C. 955.11 R.C. 955.22 and Toledo

Municipal Code 505.14 are unconstitutionally void for vagueness. It proves the laws encourage

arbitrary and erratic arrests and convictions leading to police enforcement. Forty-nine states

allow due process for dogs that bite or act aggressive and cause severe injury. Appellee proved

there are over fifteen breeds that have characteristics of the American Pit Bull Terrier. It was also

proven the breed is not dangerous (Papachrista v. Jacksonville, (1972) 405 U.S. 156, 168

Kolender v. Lawson (1983); 461 U.S. 352, 357 refer to Sixth District Court of Appeals 111. #71

- #77).

IS DENVERS BREED BAN CONSTITUTIONAL

The City of Cleveland mentions Denver Colorado in its amicus brief. Denver Colorado

passed a breed ban on American Pit Bull Terriers in 1988. A state law was passed in 2004 to stop

breed specific legislation in Colorado (HB1279). At the 2004 legislative session, Denver could

not convince the Colorado House and Senate that their breed ban was constitutional.

In 2004, the law fi_-cn of Walter Gerash hired by ACF litigated Denver's breed ban at trial

July 7, 2004, in Margolius v Denver. City of Denver lost the case. It was proven by the law firm

of Walter Gerash that the Denver Pit Bull ban would not withstand criminal charges. ACF's

[
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_.- - . _ ,. .11
lawyers proved that the City of Denver could not identify an American Pit Bull Terrier beyond a

reasonable doubt and all charges against Denver resident Howard Margolius were dismissed.

Denver's City Attorney, Kory Nelson, was providing flawed data to legislators and other

Colorado cities on breed specific legislation. He has failed to disclose that Denver's breed ban

did not withstand court litigation (Margolius v Denver 03GV501504-3GV501202-2004 Denver

Municipal Court). Mr. Nelson told the media he believes people would be justified in shooting

Pit Bulls running loose. Mr. Nelson started a yahoo.com intenet message list to fight the ACF,

on his list he writes about the attempts to discredit ACF. Mr. Nelson's behavior forced Colorado

State Representative Debbie Stafford to report his actions to the FBI suggesting that Mr. Nelson

is corrupting the public. Also, Denver sued the state over HB1279 and that case is on appeals at

this time. Several other lawsuits have been filed in Colorado regarding breed specific legislation

challenges.

WHATS BEHIND BREED SPECIFIC LEGISLATION
THE ANIMAL RIGHTS MOVEMENT

Breed specific legislation was devised by animal rights organizations which believe we

should not own domestic pets (Refer to ACF Amicus Ex.4). They believe canines should be

exterminated breed by breed and at trial experts who testified for Appellee addressed the

movement behind breed specific legislation. There are two main animal rights organizations who

have openly supported breed specific legislation, one being the Humane Society of the United

States (HSUS) and the other People for the Ethnical Treatment of Animals (PETA). The data

supplied by these organizations have been used to support and pass breed specific legislation.

ACF would like the Ohio Supreme Court to read quotes from HSUS and PETA., The data

presented in this amicus brief on animal rights is accurate and available on the internet.
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ANIMAL RIGHTS ANI) "COMPANION ANIMALS"

"We are not especially 'interested in' animals. Neither of us had ever been inordinately
fond of dogs, cats, or horses in the way that many people are. We didn't 'love' animals." -- Peter
Singer*, Animal Liberation: A New Ethic for Our Treatment of Animals, 2nd ed. (New York
Review of Books, 1990), Preface, p. ii.

*Peter Singer is the acknowledged founding father and chief guru of the Animal Rights

movement. Singer's disciple is Ingrid Newkirk, who co=founded People for the Ethical Treatment

of Animals, also known as PETA. For more information, read About Peter Singer & Who is

Peter Singer?

In a perfect world, all other-than-human animals would be free of human interference,

and dogs and cats would be part of the ecological scheme, as they were before humans

domesticated them and as they remain in some parts of the undeveloped world. PETA

"The cat, like the dog, must disappear... We should cut the domestic cat free from our
dominance by neutering, neutering, and more neutering, until our pathetic version of the cat
ceases to exist." - John Bryant, Fettered Kingdoms: An Examination of A Changing Ethic
(Washington, DC: People for the Ethical Treatment of Animals (PETA), 1982), p.

"It is time we demand an end to the misguided and abusive concept of animal ownership.
The first step on this long, but just, road would be ending the concept of pet ownership." - Elliot
Katz, President, In Defense of Animals, "In Defense of Animals," Spring 1997

FROM HSUS

"Human care (of animals) is simply sentimental, sympathetic patronage." - Dr. Michael
W. Fox, HSUS, in 1988 Newsweek interview.

"We have no ethical obligation to preserve the different breeds of livestock produced
through selective breeding. ... One generation and out. We have no problem with the extinction
of domestic animals. They are creations of human selective breeding." - Wayne Pacelle, Senior
Vice-President oF HSUS, formerly of Friends for Animals; Quoted in Animal People, May,
1993.

"The life of an ant and that of my child should be granted equal consideration." - Wayne
Pacelle, Senior Vice-President of HSUS, formerly of Friends for Animals - In Inhumane Society,
1990.
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"The life of an ant and the life of my child should be accorded equal respect." - Wayne
Pacelle, Senior Vice-President oF HSUS, formerly of Friends for Animals, The Associated Press,
Jan. 15, 1989"

HSUS president John Hoyt hinted in 1986 that the animal-rights movement might be a
means to a larger end, telling Washingtonian magazine: "This new philosophy [animal rights]
has served as a catalyst in the shaping of our own philosophies, policies, and goals." John
McArdle, the group's Director of Laboratory Animal Welfare, frankly admitted in the same
article that HSUS was "definitely shifting in the direction of animal rights faster than anyone
would realize from our literature."

The group completed its animal-rights transformation during the 1990s, changing its
personnel in the process. HSUS assimil.ated dozens of staffers from PETA and other animal-
rights groups, even employing John "J.P." Goodwin, a former Animal Liberation Front
member and spokesman with a lengthy arrest record and a history of promoting arson to
accomplish animal liberation and end all animal agriculture in the United States.

* In a 1992 report by the NCIB, National Charities Investigation Bureau, PETA spent
42% of its organizational expenses on fundraising. Only 20% on actual research and
investigation in to animal cruelty.

* More current reports examining PETA's tax filings have shown as little as 1% of
PETA's total revenue actually goes directly to helping animals; usually small donations to
animal clinics or similar organizations.

Supporting Terrorisari.

Both HSUS and PETA support breed bans and breed restrictions, and other organizations

in the United States including animal control that follow the Animal Rights agendas also support

them. The intent of the breed ban is not to protect the public but to end domestic pet ownership

which is why when we look at the data in cities where breed bans have been enacted we find

they do not protect the public, what we do find is heavy lobbying by animal rights organizations

and their members to aid in attempting to pass breed bans. Animal rights groups such as PETA,

HSUS, et al. and others have launched an all out attack on the animal industry in the United

States. The vast agricuiture/animal industry includes everything from our pets, to our food

supply, to garment manufacttzrers, shoe, and leather goods, circuses, rodeos, to pharmaceuticals.
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Under the guise of helping animals the animal rightists have worked to initiate legislation against

poultry producers, beef producers, pork producers, and wool growers, and pet owners.

CONCLUSION

Breed specific legislation (BSL) is any law that seeks to eliminate or single out a

particular breed of canine, usually premised upon a fictitious belief that such breed is somehow

"dangerous." On its face, singling out a dog breed may appear to address what some believe are

safety issues with "certain" canines. However, both scientifically and socially, when one

exarnines the issues squarely on a factual basis, it becomes apparent that this type of

discrimination is not based upon facts, nor accurate data. Tn addition, it becomes more obvious

that this type of disparate treatment will not only be extremely expensive to implement and

enforce, but also that its purpose will not be accornplished due to the faulty premises upon which

it is based.

There have been studies conducted in the past that are heavily relied upon by the animal

rights groups who push for BSL. The fact is, those studies (there are only several) are not

complete scientific studies, they were not done with complete variables, the evidence used was

not adjusted for variables not taken into account, and the extrapolation from such studies is

flawed due to the failure of not having set the foundation correctly to start with. Valid scientific

studies take into account nearly every conceivable variable that might affect the outcome.

Carefully controlled studies are done precisely and under carefully controlled circumstances-as

opposed to "guessing", "specu;ation", and "we are not sure, but...."

Unforlunately, the SC;ENCE of canine genetics has been thrown to the wayside, and has

been reduced instead, to a few paltry "studies" relied upon by lawmakers, where such studies are

not reliable, nor proven. This is even admitted by the people who did these studies, because they
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had incomplete data. Incomplete and inaccurate data does not lend itself to producing valid

scientific results.

In reality, when carefully examining all the memoranda, the data, the exhibits and

evidence presented before and at trial Appellee presented, and reading Justice Skow's opinion it

is clear that breed specific legislation does nothing to protect the public and it does nothing to

stop illegal dog fighting. It creates erratic and arbitrary enforcement which leads to criminal

charges against responsible dog owners whose dogs have never acted aggressively. It leads to

seizure of numerous breeds that are not named in the legislation which leading to unnecessary

criminal convictions. Ohio is the only state in the country that has a state level breed specific law

which that declares a breed of canine vicious. In our country, animal rights activists are

providing flawed data to politicians in an attempt to ban ownership of canines. Mastiffs, Bull

Mastiffs, German Shepherds, Rottweilers, Dobermans, Husky's, Chows, Kuvazs, American Pit

Bull Terriers, Staffordshire Bull Terriers, American Bull Dogs, Malamutes, Great Danes,

Akita's, Malamutes, `vVolfdogs, Bull Terriers, Staffordshire Bull Terriers, Dalmatians, St.

Bernards, Irish Wolthounds, Presas, Neo Mastiffs, Labradors, Ban Dogs, Collies and a

significant number of mixed breeds have been lumped into breed specific laws. These laws have

all been targeted with actual attempts to ban or restrict the breed. In the cases, were the breed

specific legislation has actually passed lawsuits have been brought.to stop it.

There attempts to ban canines by weight through legislation. The City of Auburn

Washington in 2004 actually attempted to pass a law declaring all canines over 30lbs dangerous

requiring special confinement and other restrictions. In Ohio, there are over 400 cities and

perhaps 400 townships who support breed ban l4slation. We find only one city, that being

Cleveland which supported the City of Toledo with an amicus brief We find that the City of
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Clevefand makes cfaim they_.need bre.ed specific legislation because the numbers of dangerous

dog cases has increased over 346% since the year 2000. The data presented in this case by

Appellee consisted of Ohio county dog bite statistics does not support the City of Cleveland

allegations. One would question why all the other major cities in Ohio did not support the

Appellant with amicus briefs. We find that the Ohio Attomey General office at one time made a

video with the HSUS which most likely meant the attorney generals office was provided with

data from HSUS. The attorney general's office cites old constitutional canine cases and does not

present one solid piece of evidence that any scientific or credible data was ever presented in the

in those cases.

There are effective dangerous dog laws that are in place in our country that have been

proven to protect the public and reduce dog bites and problems related to regulation and control

of canines. We should not hold the legislators in Ohio who voted in favor of R.C. 955.11 and

R.C. 955.22 in 1987 to blame. They based their decision off of data that was provided by

organizations such as HSUS.

The experts that testified for Appellee presented credible evidence beyond a reasonable

doubt. On the Appellant's side, Deputy Dog Warden, Karla Hamlin, a professional dog trainer,

adnzitted during trial she agreed with all the testimony of Appellee's experts. Karla Hanmlin still

showed some bias in parts of her testimony, but in fact she knew the truth and admitted it by

agreeing with the twelve experts that testified on behalf of Appellee.

In this case it was proven that the main reason the Lucas County Dog Warden seized Pit

Bull Terriers are because of violations of the breed specific laws. It was proven that the problems

began with American Pit Bull Terrie?-s after R.C. 955.11 passed declaring the Pit Bull vicious. It

was proven the American Pit Bull Terrier does not bite with 2000lbs of jaw pressure and does
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not inflict more serious injury than other breeds of canines. No proof was submitted by the

Appellant to support the claim that the American Pit Bull Terrier is owned by criminals and was

dangerous in urban areas.

In fact, the evidence entered and the testimony of the Lucas County Dog Warden (Trial

Trans Tom Skeldon pg 115-116) proved there is no evidence to make a finding in urban areas the

American Pit Bull Terrier posed a danger to the citizens of the conununity. Tom Skeldon was

asked under cross examination how many drug cases involved Pit Bulls and he evaded the

question. Then he attempts to claim at least fifty Pit Bulls were shot or more within a five year

time period. If this were true, then Tom Skeldon would have brought to the trial court the data

from police reports to support his testimony. The fact was he did not. When police go out to

serve a warrant any breed of canine on the premises could likely be shot because of the threat the

canine poses to the safety of the lives of the officers when the quickly enter the residence and

secure it.

To state that a breed of dog is aggressive is scientifically impossible. Statistics do not

support such a finding. Dogs have been domesticated for thousands of years and within all

breeds, there can be da -̂igerous dogs because of owner issues such as training the dog to attack,

lack of training, and lack of socialization. There is no such thing as the "Mean Gene" in dogs.

Aggressiveness has many definitions and it is the stimulus of the environment that causes

behavior. Dogs defend territor•y. Further, they exhibit dominance and if allowed can become

protective of their family: All this behavior can be controlled by the owner and aggression is

mainly an act of behavior. To make the claim the American Pit Bull Terrier can cause more

severe in.jury than other breeds is ludicrous. '

Over thirtv breeds of dogs and hund:eds of mixed breeds were responsible for over 500

19



fatal attacks in the last thirty years. Every victim was severely injured.

One of the most serious problems with some of the existing "dangerous dog laws" is that

the owner receives little or no punishment. Irresponsible owners are chronic repeat offenders of

animal control laws. Thus, the public suffers the consequences of the dog owner's

irresponsibility.

Strong laws ihat penalize the owners, regardless of the breed are what is needed. These

types of laws are valid, have merit and are not vague or capricious. ACF supports laws that hold

owners accountable for their dog's behavior with strong penalties when it's proven the owner

was responsible for the injury the canine caused. If a canine kills a human and it can be proven

the owner was responsible, there should be a charge of negligent homicide and the owner should

be prohibited from owning dogs. Washington's RCW 16.08 070 - 100 is one state law for

regulation and control of dangerous dogs and one of the most effective laws in the country.

Many other states have adopted language from Washington's dangerous dog statute.

In Sentel v. New Orleans & Carrollton Railroad (1896) 166 US 698 nothing was stated to

allow selective laws against specific breeds of dog. It was stated that it is "practically impossible

by statute to distinguish betw^,en the different dog breeds". id. at 701. Every state now affords

U.S. citizens due process rights for dog ownership under state dangerous dog statutes. Fourteen

states prohibit breed specific dog laws at the state and local level.

While the police power is broad, it is not boundless. For the Fourteenth Amendment of

the United States Constitution limits the power of the legislature to act with respect to private

property. In particular, pertinent sections of the Fourteenth Amendment provide that no state

shall deprive any person of property with out due process of law, or deny any person equal

protection of the law. If an ord?nance encourages arbitrary a_nd erratic law enforcement, or if it
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places unlimited discretion in the hands of the police, the law will be unconstitutionally vague

and violative of due process Papaclirista v. Jacksonville, 405 U.S. 156, 168 (1972).

The American Pit Bull Terrier is clearly a usefal member of society (refer to Appellee's

Trial Ex F, H,J, N, 0). The breed was a World War One Hero. It's rated as having one of the best

overall temperaments in the United States (Appellee's Trial Ex H). The breed is used for dog

show competitions, therapy, service work, search and rescae, police work and companionship.

Man has domesticated dogs to the point that they serve as companions, workers, and even

objects of beauty. Dogs will protect man, see for him, hunt for him, and play. One breed is not

more inherently good or evil, vicious, harmful, or helpful. It is man who is responsible for the

behavior of the dog, not the breed of dog. Those passing breed bans fail to understand that any

breed can be owned by an irresponsible owner and become a danger to society. People detemline

whether dogs will be usefizl members of a community or a nuisance. It is the people who allow

their dogs to become dangerous. Legislators must control and punish the people." In the

memoranda in this case a stady on canine aggression was submitted. It is known to be the most

conclusive study in exisience (ACF amicus Ex 5).

Breed specific legislation is supported by certain animal rights organizations and nobody

else. These organizations in reaiity have no love for animals and are using them for financial and

political gain. Congress just passed AETA a federal law to ensure animal rights activism stops in

our country. It very easy to verify many other breeds of man's best friend that have been the

target of breed specific legislation in our country in the last decade. One would wonder what the

argument would be for declaring these other breeds da.ngerous.

When looking at the fature of the canine if breed specific legislation is not stopped in the
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courts then man's best friend will fall to the mercy of the certain animal rights groups whose

agenda is not directed at protecting the public or the canines. We would ask the Ohio Supreme

Court to read the entire trial transcript and review all documents including affidavits presented

before and at trial and find that breed specific legislation serves no legitimate government

purpose and that it violates responsible dog owners constitutional rights.

22espectfally submitted,
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APPEAL from the Court of Appeals for Cuyahoga County, No. 54213.

DISPOSITION : Judgm,e:rt reversed and cause re.mai?ded.

CASE SUMMARY

PROCEDURAL POSTURE: Defendant, convicted of murder, appealed from the Court of
Appeals for Cuyahoga County (Ohio), which had affirmed her conviction. Defendant
contended that the trial court erred in refusing to admit expert testimony on the battered
woman syndrome,

dVERVIEVr/: Defendant was charged with murder after a shooting.. She cfaimed self-
defense and contended that she had sufi'ered domesi:;c abuse. The trial court did not
permit defendant to present expert testimony regarding the battered wom:an syndrome,
and she was convicted. The court, overrufing State v. Thomas, 55 Ohio St. 2d 518, held
that expert testimony concerning the batcered woman syndrome could be admitted to
support the affirmative defense of self-defense. i he court held that the trial court properly
refused to instruct on negligent homicide as a lesser included offense of murder. The court
found no error in the determination that probation daas not approprate because the
offense was committed with a firearm.

€}UTCOME: The court, holding that the trial cou; i should have admltted expert testimony
on the battered woman syndrome, reversed defendants murder conviction and remanded.

CORE TERPTSa woman, battefed, syndrome, expelrt testimony, self-defense, tesSe-r,
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defense had a bona fide belief that he/she was in imminent danger of death or great
bodily harm and that his/her only means of escape from such danger was in the use
of such force. Thus, Ohio has adopted a subjective test in determinino whether a
particular defendant properly acted in seEf-defense. The defendant's state of mind is
crucial to this defense. More Like This Headnote I Sheaardfze: Restrict By Headnote
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`r^`z+ Expert testimony in Ohio is admissible if it wiPP assist the trier of fact in search of the
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Evidence > Scientific Evidence >. Generat Overview il

Evidence > Testimonv > Exoedcs > CriminaE Trals ^^

HNsaOhio R. Evid. 702 provides: If scientific, technical, or other specialized knowledge will
assist the trier of faci to understand evidence or to determine a fact in issue, a
witness quafified as an expert by.knowfedge, skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise. iwore Luke This aeadnote
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H^4, Expert testimony regarding che battered ivoman siVncorne can be admitted to help
the jury not only to underst4nd the battered wornan syndrome but also to determine
whether the defendant had reasonable grounds for an honest beiief that she was in
imminent danger when considering the issue of self-defense. Expert testimony on
the battered woman syndrome hefps dispel the ordinary lay person's perception that
a woman in a battering relationship is free to leave at any tLine. T he expert evidence
counters any "common sense" conclusions by the jury that if the beatings were really
that bad the woman >>vould have ;eft her husband much earlier. Popular
misconceptions about battered women can be put to rest, inc?uding the beliefs that
the women are masochistic and enioy the beatings and that they intentionally
provoke their husbands into fits of race. Nior= LiKe T ris read::ote ^
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a woman is a battered woman, and when an expert is qualified to testify about the
battered woman syndrome, exoer t testimony concerning the syndrome may be
admitted to assist the trier of fact in determining whether the defendant acted in
self-defense: More ^Jke This Headnotee I Shecardrze: Restric: 8v Headnote
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t-IN61.0hfo R. Crim. P. 31(C) states in par "Chat when the indictment, information, or
complaint charges an offense including degrees, or iP lesser offenses are included
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charged but guilty of an inferior degree thereof, or of a lesser included
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HEA®NOTES:
Criminal law -- Murder -- Self-defense claim -- Battered woman syndrome -- Admissibility --
Purpose of admission of expert testimony regarding battered woman syndrome -- Negligent
homicide is not a lesser included offense of murder.

SYLLABUS: On May 2, 1986, the body of Michae[ Koss was found in a front bedroom in the
Kosses' house in Cleveland, Ohio. The cause of death was a single gunshot wound to the
head with perforations of both the skull and brain. The body was discovered by Arthur
Piiparinen, a patrolman in the Cieveland Police Department. Patrolman Piiparinen testified
that he had been caffed to the Kosses' residence upon receiving a radio broadcast of a "male
shot" at this residence. Michael Koss was found dressed in his Coast Guard uniform, with his
head lying over one edge of the bed and his feet lying over the other edge.

Brenda J. Koss, appellant-defendant, wife of the victim, Michael Koss, was asked to come in
for questioning.by the Cleveland Police Department on May 3, 1986. During questioning,
appellant signed a typewritten statemer-it, wherein she stated, in 1***23 part, that upon
returning home around midnight or 1:00 a.m. on May 2, 1986, she went to the bedroom
where her husband was in bed. As she urdressed, she stated that her husband "hauled off'
and hit her. The next thing she remembered was a "noise or something." At this point she
saw a holster on thefloor which she retrieved. She then ieft the house, picked up her son at
her daughter's house, and drove to her m.other's heuse in Michigan. During auestioning,
appeliant stated that the first T_ime she saw the gun was Iri the car, when she put the gun in
the holster. When asked if she shot her husband as he slept, she responded, "No."

On May 28, 1986, appellant was indicted for the murder of her husband in a one-count
indictment, with a gun speciffcation. Appeilant pleaded not guilty.

At trial, appellant presented witnesses who testif@ed that she had beerl beaten on a number
of occasions by her husband, Michael, during their marr.age. Various witnesses testified to
these alfeged beatings including a counsefor at the Witness and Victim Services Center.

Appellant took the stand in her own defense at trial. She recounted several instances when
her husband had beaten her or threatened to r**=c3J kill her. She a°.so testified that her
husband on one occasion had t°ied to smother her with a piflov,-; and that on another
occasion, when she was taking a bath, her husband put a radio ir, the bathtub. Appellant.
testified that her husband had t`:reatened to kifl her ch;idr_=n if s he did not drop a domestic
violence charge she had fiied against him in December 1983. Because of this threat,
appellant dropped the charge. Appellant further testifled that ir some ways, her marriage
had improved in 1985 and 1986 from her first years of the marriage.

When questioned about what hairpened on May 2, 1966- appe':ant testified that upon
entering the bedroom, she sa.v a gun on tie bedside table: She stated that tzis frightened
her because she previously had never seen. the gun out. She testifiad tiat she "must have
picked" up the gun, afraid that her husband vas going to ki;: her. According to appellant, her
husbahd then ,^it her. She could nct remerr^b::r ari^itn;,:g f^.onn the tir-:e her husband hit her to
the time when she heard a "noise," which she beiieued was gurgling blood. When asked uoon
cross-examination if she caused the death of iYi^haeir plurposcl4' or i'iot,. 3_peilan,t ahSWer ed
that she had "no [*** s.1 idea. ` She testified that, "I ournos=jy did not kill i`fichael Koss,"
and "[i]f I kilied him, it was an acc^vent."
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syndrome would have testified that there are two components of the syndrame. The first
component is met when the woman is estab(ished to be a battered woman. The second
component is that at the time of the incident, ali the prior battering incidents appear in a
flashback to the woman, thus triggering an immediate fear of death and causing her to
respond almost instinctively in self-defense.

At the ciose of all the evidence, the trial court instructed the jury on murder, voluntary
manslaughter, and self-defense. The court refused to instruct on negligent homicide. The jury
found appelfant not guilty of murder, but guilty of the lesser included offense of voluntary
manslaughter. The jury did not find appellant gui6ty of the gun specification. Appellant was
sentenced to eight to twenty-five years at the Marysvil3e Reformatory for Women.

Appellant appealed to the couri of appeals, which affirmed the [***Sj triaf court. This cause
is now before ihis court upon the allowance of a motion for leave to anpeal.

1. The battered woman syndrome has gained substantial scienti9c acceptance to warrant
admissibility into evidence. ( Staie v. Thomas [1981], 66 Oh;o St. 2d 518, 20 0.0. 3d 424.
423 N.E. 2d 137, overruped to the extent inconsist;.nt herewith.)

2. A defendant attempting to admit expert testimony regarding the battered woman
syndrome must offer evidence which establishes herse!f as a°battered woman."

3. Admissioh of expert testimony regarding the battered f.n+oman syndrome does not establish
a new defense or justification. It is to assist the trier of fact to determine whether the
defendant acted out of a honest belief that sne is in immir:ent danger of death or great bodily
harm and that the use of such force was her only means of escape.

4. Negligent homicide is not a lesser incfuded offense of murder.

Cf?Ci ►+BSEL: John T. Corrigan, presecuting attorney, George J. Sadd and F,obert G. Trusrak, for
appellee.

David R..Harbarger and Stuart A. Saferfn, for appeiiant.

3@lF3GES: Alice Robie Resnick, 7. Douglas, Wright and H. Brown, 37•, concur. Moyer, C.J.,
Sweeney and Holmes, [**TGr 37., concur in the sy3labus and judgment. Holmes, I.

CSPIIdI®NBY: RESNICK

€3PFte£®N: [*2141 ^**972] We shall flrst addr_sS whet-:er the trial court erred in
refusing to admit evidence of the ba^tered woman syndr aine. The trial court excluded the
testimony based on the earller decision of this court in State v. Thomas (19811, f*2151 66
Ohio St. 2d 518, 20 O.O. 3d 424, 423 N E 2d 137.

In Thoinas, supra, the defendant aileged that she i;Fffed her common-law husband in se!f-
defense. The trial court did not allotn- the defendant to ir+troduce expert tesi:imony of the
battered woman syndrome !n support of he( defense. Th Is court held that expert testimony
on the battered woman syndrome was "tnadmissibie in evidence where (1) it is irrekevaht and
Immaterlal to the ISsue of whethei dEfenCant acted in se,f-defense at the time of the
shooting, (2) the subject of the expert iesttrilony Is w!i:hin the understanding of the jury; (3)
the 'batt.ered wife syndrome' is not suiiiciently developed, as a matter of commonly accepted
scientific knowledge, to warrant testlmoPV u'lder the ;•ulse of exne:i`.se; and (4) its
prejudicial impact outweighs its probative value." rd, a_- syEabus.
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syndrome.

In Thomas, supra, at 521, 20 D.O. 3d at 426, 423 N.E, 2d at 139, we stated that "such
expert testimony is inadmissible because it is not distinctiy related to some science,
profession or occupation so as to be beyond the ken of the average lay person. Furthermore,
no general acceptance of the expert's particu{ar methodofogy has been established."
However, since 1981, several books and articles have been written on this subject. n1 In
jurisdictions which have been confronted with this issue, most have ailowed expert testimony
on the battered woman syndrome. See Peop(e v. T orres (1985), 128 MSsc. 2d 129, 135, 488
N.Y. Supp. 2d 358, 363; Srate v. Nodaes (1986). 239 Kan. 63, 71, 716 P. 2d 563, 567;
Smith v. State (1981), 247 Ga, 612, 277 S . E. 2d 678• Nawthorne v. State (Fia. App. 1982),
408 So, 2d 801: State v. Kellv (1984), 97 N.J. 178, 202, 478 A, 2d 364, 375-376.

--------------Footnotes---------------

n1 See, e.g., Walker, The Battered `JVornan (1979); Walker, The Battered Woman Syndrome
(1984); Ewing, Battered VUomen Who Kill (1987); Browne, When Battered Women Kill
(1987); Rosen, Battered Wives: A Comprehensive Annotated Bibliography of Articles, Books
and Statutes in the United States of America (1988); Comment, The Admissibi!ity of Expert
Testimony on Battered Wife Syndrome: An Evidentiary Analysis (1982), 77 N.W.U.L. Rev.
348; Mather, The Skeletori in the C(oset: The Battered Woman Syndrome, Self-Defense, and
Expert Testimony (1988), 39 Mercer L. Rev. 545; Waits, The Criminai lustice System's
Response to Battering: Understanding the Problem, Forging the Salutions (1985), 60 Wash.
L. Rev, 267; Schneider, Describing and Changing: Women's Self-Defense Work and the
Problem of Experi Testimony on Battering (1986), 9 Women's Rights L. Rptr. 195, 196, at fh.
5.

------------EndFootnotes--------------[***Bi

Appellant [**973] argues that expert tes'timony on the baitered woman syndrome is
essential to her claim of self-defense. a'1^1171n Ohio, to prove self-defense it must be
established that the pe-son asserting this defense had "* * * a bona fide befief that he [she]
was in imminent danger of death or.great bodily harm and that his [her] only means of
escape from such danger was in the use of such force." (Emphasis added.) State v. Roboins
(1979), 58 Ohio St. 2d 74, 12 0,0. 3d 84, 388 N,E. 2d 755, paragraph two of the syflabus.

Thus, Ohio has adopted a subjective test in determining whether a particular defendant
properfy acted in seff-defense. The de€endant's state of mind is crucial to this de`ense.
[*216] See State v. Smith (1 983). 10 Ohio Apr,. 3d 99, r=0% i Q O8r'. 122, 125 450 N.E.

2d 693, 696-697; State v. Tho;;ras (1983),_ 13 Ohio Aoo. 3d 211, 213, 13 OBR 261, 262-263,
468 M.E. 2d 763. 765.

The trial court in the instant case properly insracted the ;ury that it must p! ^t itself in the
positton of the appellant in determining whether she acted in se f-defense:

"In d.etermining whether the Cefendant had reasonable grounds for an honest belief that she

was in Imminent [* **9-11 danger, you n'1st put yourself in the position of the Defendant,

with her characteristics, ?:nOV^riedCe- or lack Of knov,11?dGe, and, under the same circun'Istances

and conditions that surrounded t:'IeLeend3i;t 2t ti?e'Ir•.ie. you r!"ust CCrisizier t(':e conduct of

Michael Koss and determine if sucri aaS and ?4'ord5 caused inE Defendant tO reasonably and

honestly believe that she was abCi.it tC Se 1C14Fed or tC receive great bodily Iiar ^.ii.
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such knowledge is within the ken of the jury, expert testimony is inadmissible. See Bostic v.
Cor7nor (1988), 37 Ohio St. 3d 144, 524 N.E. 2d 881, paragraph three of the syllabus; Lee v.
Baldwin (1987), 35 Ohio Aog. 3d 47, 519 N.E. 2d 662.

Further, Hlv 37Evid. R. 702 provides: "If scientific, technical, or other specialized knowledge
wifl assist the trier of fact to unders'tand evidence or to determi, ^e a fact in issue, a witness
qualified as an expert by knowledge, skiff, experience, train.ing, or education, may testify
thereto in the form of an opinion or otherwise." (Emphasis [* 1 --*10j added.)

Appellant arguesthat expert testimony regarding the battered woman syndrorne is
admissible to help the trier of fact understand the syndrome and decide whether she is in fact
a battered wornan who possessed reasonable grounds for an honest belief that she was in
imminent danger.

HN4tExpert testimony regarding the battered woman syndrome can be admitted to help the
jury not only to understand the battered women s,vndrome but also ta determine whether the
defendant had reasonable grounds for an honest belief that she was in immineht danger
when considering the issue of seff-defense. "Expert testimony on the ba-LLered woman
syndrome would help dispel the ordinary lay person's percepiion that a nroman in a battering
relationship is free to leave at any time. The expert evidence would counter any 'common
sense' concfusions by the jury that if the beatings were r^^aEfy that bad the woman would
have {eft her husband much earfier. Popular rnisconceotions abo: t battered women would be
put to rest, incfuding the be9iefs that the women are masochistic and enjoy the beatings and
that they intentionafly provoke their husbands into fits of rage. See Walker, The Battered
Woman, 19-31 (1979)." [***111 State v. Hodaes (1986h 239 Kan. 63, 68-69 , 716 P. 2d
563, 567. See, also, Smith v. State, suara, at 618-619. 277 S,E. 2d at 683; Hawthvrne
su ra' Torres, su^ra, at 133-134 488 N.Y. Su^p. 2d at 362.

As the Supreme Court of New Jersey stated in State v. Kellv, sL-Dra, at 193, 478 A. 2d at
371:

"[']Battered women include wives or women in any forn'n of intimate relationships with men.
Furthermore, in order to be classified as a; battered +,voman, the couple must go through the
battering cycfe at feast twice. Any wonan may f ind herseff ["'4-974p' in an abusive
relationship with a man once. If it occurs a second time, and she remains in [,T217J the
situation, she is deflned as a battered vom;n.[']" (Quoting Walker, The Battered Woman
[1979], at x.v.)

M*[E]xpert testimony would i,e essential to rebut the aenerai misconceptions regc'rding
battered women.

"The difficulty with the expe t's testimony is that it sovnz's as if an expert is giving knowiedge
to a jury about something the jur,/ knows as'weff as anyone eise, namely, the reasonableness
of a person's fear of imminent serious danaer. That is r.ot at afl, ho?n--ver, what this
testimony is directly aimed at. [***52] It ±s a[med at an er::_= where ti:e purported
common knowledge of the jt;rv may be very.muci-,. mistaken, an area where lurors' logic,
drawn from their own experience, may lead to a%,%^tof':,F iricorrect cor,ciusion., an area where
expert knowledge would enable the jurors to disre3ard t^eir prior conclusions as being
common myths rather than common knowiedge." Kel%v, suara, et 236- 478 A. 2d at 378.

Thus, admission of eXp=.rt testimony regarding the battered woman S"y':ndro;rne does not

estabifsh a new defense or jusLif[ca'lon. RaLher, it is ta assist ths trier of fact doetermine

whether the defendant actedoLdt of a;,onest be$`ei that she'vvac in imminent danger of death



Appellant further argues that the trial court erred In refusing bjajr, reoit^st,to rh^rne:thA u^- -

the offense with which appellant was charged; voluntary manslaughter; and seli-defense.
F7A67Crim. R. 31(C) states in part: "* `* When the indictment, information, or complaint
charges an offense including degrees, or if lesser offenses are included within the offense
charged, the defendant may be found not [***15] guilty of the degree charaed but guilty
of an inferior degree thereof, or of a lesser included offense." See, also, R.C. 2945.74.

This court in State v. Dee,trr (1988j, 40 Ohio St. 3d 2015. 533 N.E. 2d 294, at paragraph three
of the syffabus, set forth a three-part test to determine vihen an offense may be a lesser
included offense of another offense:

F°^`I+"An offense may be a lesser_ included offense of another if (i) the offense carries a lesser
penalty than the other; (ii) the greater offense cannot, as statutori;y defined, ever be
committed without the lesser offense, as statutorily defined, also being committed; and.(iii)
some element of the areater offense is not required to prove the commission of the lesser
offense. ( State v. KidderF 1987i, 32 Onio St. 3d 279, 513 N.E. 2d 311 modified)." However,
"[e]ven though an offense may be statutorily def ired as a lesser included offense of ariother,
a charge on such lesser included ofiense is required only where the evidence presented at
trial would reasonably support both an acquittal on the crime charged and a conviction upon
the lesser included offense. ( State v. Kidder f19871, 32.Chio St. 3d 279, 513 N.E. 2d 311;
[***16] State v. Da^ 1: 6 L ia St. 3d 91 , 6 Q&R 131, 451 N.E. 2d 772; Sta.te v.

Wilkins [19801, 64 Ohio St. 2d 382. I.8 0.0. 3d 528 , 415 N.E. 2d 303 cfarified.)" State v.
Thamas (1988), 40 Ohio St. 3d 213 533 N.E. 2d 286, paragraph two of the syila6us.

Thus the facts and evidence of a particular case become pertinent only after the court first
fnds that the offense indeed is a lesser included of`ense. "r0]ur longstanding rule [is]
[*219J that the evidence.presented in a nartic.;lar case is irreievant to the determination of

whether an offense, as statutorily definea, is necessar:gV included in a greater offense. The
facts become relevant only in the determination of whether a jury could reasonably convict
the defendant of the lesser included offense as defined." Kidder. sLiDra, at 282. 513 N.E. 2d
at 315.

The two offenses at issue here are R.C. 2903.02 and 2903.05. "Murder" is defined in R.C.
2903.02 as:

F°N"i"T"(A) No person shall purposely cause the death of another.

"(B) Whoever violates this section is gui3ty of murder, and shall `ae punished as provided in
section 2929.02 of the Revised Code."

Ilfr```77"Negligent homicide," R.C. 2903.05, is defined as:

"(A) No person [***171 shall negligently cause the death of another by means of a deadly
weapon or dangerous ordnance as defined in section 29123.1I of thE Revised Code.

"(B) Whoever vialates this section is gui4ty of negEigent homicide, a misdemeanor of the first
degree."

The ;irst prong of the test is rnet because negiigent ho:`:.cide carries a.e_ser _ enaity than
murder. However, 'Lhe second prong of tiie test is not because one can purposely cause
the death of another by means other than by a dead'y .,veapon or dangerous ordnance.
Therefore, ^^2cT+becaL'se 'sleCil_ient ho^'.fcide i5 ri:rt a`'i!'da:JS and `necessa"':fy inciuded in"

murder, we hold Lhat negligent hom!clde is not a iesser ;r!clude6 Gfiense of murder. The ir;af
court, therefore, prope°iy refused to instruct on n_g3ioar;f homicide as a lesser included
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[**976] In her third proposition of faw, appellant argues that she is entitled to an acquittal
because the jury's verdict is inherently i nconsistent. The jury found her guilty of voluntary
manslaughter but not guilty of the gun soecification, Accordingly, she contends that the
verdict is inconsistent in view of the evidence. d***18]

The record clearly establishes that the victim died of a gunshot wound to the head. Appellant
testified at trial that she remembers observing the gun on the nightstand and reaching for it.
Although she stated that she "must have picked" up the gun, she does not remember firing
it. The gun was not positively identified as the murder weapon, but the bullets remaining in
the gun were similar to the type of bul€et used to kill the victim.

In view of the evidence which demonstrates that the victim died of a gunshot wound, we
must find that the jury's verdict that appelian't was guilty of voluntary manslaughter but not
guilty of having "a n"rearm on or about her person or ursder her control while committing the
offense" is inconsistent. The jury not having found appe!lant guilty of the gun specification,
the prosecution will not be permitted to retry her on the speciiication upon remand.

Lastly, appellant argues that the trial court erred in determ;ning that her sentence was non-
probationable. The controlling statute, then effective, is R.C. 2951.02M(3 , which orovides:

"v117"Ari offender shall not be placed on probation or otherw"sse have his sentence of
imprisonment suspended pursuant to [*T*^9] division (©)(2) or (4) of section 20,29.51 af
the Revised Code when any of the following applies:

"(3) The offehse involved was not a vioiation of section 2923.12 of the Rev:sed.Code and was
committed while the offender was armed +,vith a firearm or dangerous ordnance, as [*220]
defined in section R.C. 2923.11 _ of the Revised Code."

Although the jury acquitted appellant of the gun specification, the evidence establishes that
the victim died of a gunshot v<<ound to the head, The,jury also found that appeliant caused
the death of the victim and found her guilty o:` voluntary manslaughter. Thus, the trial court
properly determined that probation kvas not aPoropriate because the offense was committed
with a firearm. See 5tate v. FlsPrer CS93), 26 Ohio An.o. 3d 197, 198. 26 OBR 418. 419 499
N.E. 2d 344 346 (trial court correctly determined that the ofPense was non-probatiohable
where the presentence investigation disclosed that a firearrn was involved in the commission
of the crime charged).

For the foregoing reasons, the judgment of th=_ co,;-t of a-opea€s is reversed and the cause is
remanded to the trial court for further proceedings consistent with this opinion.

CaNCUFtBB'c HOLMcS

C€3NC€IPB; Holmes, [*°1*2,2] ;, concurring in syl';abus and judgment.

I concurred in the syllabus and ;udgment in S ate v, Tho!l7as (1981), 66 Ohio St. 2d 518. 20
Q.Q. 3d 424, 423 N.E. 2d 137, in t,r5ich a=ur:animous cou^-t cenied expert ta_stimony on the
so-cal4ed "battered wire svndrome" or "baitered ±nronnan syndrome. As clearly set forth in the
syllabus of Thomas, there were fou:' bases for our deCisiGn that such testimC:^,y was
inadmissible. Today, the m.a)orltV overrules o`1R' the tl:rd cC'C', enumerated basis, and I join

in the majority's holdin "that the batt: rcd =IJ^. .an Sy":_, Di?;e has Gain2d S;;bSt3nilaiSClentiiC

acceptance to warrant admi5slb[iliyr In evlderice."
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before us, general expert testimony as to this "syndrome" should be admi'LLed only in

connection with testimony of a clinical psychiatrist or psychologist [**977] who has in fact
examined the defendant which states that the defendant herself was a battered woman.
Expert testimony regarding battered women in general or concerning only the syndrome
itself would be wholly [***21] "irrelevant and immaterial to the issue of whether defendant
acted in self-defense at the time of the shooting." fhom.as, supra, at syllabus. n3 The record
before us here indicates that defendant's proffer was Eimited to expert testimony regarding
the two components of the syndrome [*221] itself. `tfb proffer was made of expert
testimony that defendant Koss was herself a battered woman, or that the syndrome was in
any way relevant to defendant's conduct in the killing of her husband. n4

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n3 See, e.g., State v. Anava (Me. 1981), 438 A. 2d 892 (expert testimony re!evant to
defendant's behavior and perception at time of killing because testimony gave the jury
reason to believe that defendant's conduct was consistent witaE seEf-defense); State v. Kelly
(1984), 97 N.J. 178, 478 A. 2d 364 (expert testimon,v relevant to objective reasonableness
and honesty of defendant's belief that deadly force was necessary); S"rate v. LtFlery 1984),
101 Wash. 2d 591, 682 P. 2d 312 (admitting expert testimony ta explain why a battered
woman remains in an abusive relationship and why defendant perceived herself in imminent
danger at time of shooting). See, c#so, Smith y.'State 1981. 247 Ga. 512, 277 S.E. 2d 678
(admitting expert evidence regarding battered wornen in general). [T**221

n4 See Buhrle v. Staie fZv'vo, 1981). 627 P, 2d 1374 (excfudinn, excert testimony because,
inter alia, defendant's behavior did not fit into natter of battered woman syndrome).

------------ End Footnotes --------------

I also wish.to stress the point made (n paragraph three af the sy;labus of today's decision,
which point goes both to relevance of expert testimony In a given case, as we'rl as to whether
the prejudicial impact of admitting such testimony outweighs its probative value. The
battered woman syndrome we recognize today does not estabiish a new defense to or
justification for the killing of an abusive husband or lover, The battered woman syndrome is
not a defense in itself, and does not -- standing alone -- excuse the defendant. State v. Kelly
(1982); 33 Wash. Apn. 541, 555 P. 2d 12E32 reversed on othergrounds (1984), 102 Wash.
2d I88. 685 P. 2d 554: Staie v. Leidhoim (N.D, 1983 334 N_V', 2d 811.

"Most battered woman's defense cases involve situations in which the defendant was not, in
fact, in imminent danger of death cr serious bodily har-m at her victi;n's hands. The defense
relies on persuading the [=T*2: j jury that defendant suffered :rom an identifiable
psychological syndrome that caused her to aSsess t1,1.e danQerou.si}eSs of'•i`iie situation in a
different manner than an average, ordinary person -- including a woman who does not suffer
from battered womzn synurome. I:^. other wOrds, acR,ulttal is dependent uaon proving that
defendant had *** a disability that caused a rnistaken, but reasonabte, belief in the
eXlstence of circumstances that lnfOflld 7us•',lfy SeSf-Ci.=fense: It ;s a theory C-e,,'C:t5e rather
than ofjust,7'%Cation. Becaus:. L+,efendant re;cio^•ded to i;ite!'•.^:ci and °_xtc^.r ^ai cocrclve
pressures, for which she was net ?-esponsibie btt ,rrhich were created by her social reality as
a battered woman, sile is not to bia7re for her Condt,ict. .-.' pei'Son. who did noC suffer from
battered woman syndrome, however, would %•e .linJe: i dentical external
circumstances. ** "(Emphasls added; footnotes o?':'i!tted.) Posen, The Excuse of Self-



Defense: Correcting A H(sioricat Acpj,^lent ^a..Behalf 6.^f,...BattQred.1NomenA?^<i ![^^5^3;:34,e,.r _ .^.._ , . , ...
,^3 . ._..^. _,_^.a_a...^^
.

5ccv=p3istfriC-that•a"b-adel

woman who kills her abuser is jus'rifred in doing so is that such conduct may be in
some [***241 manner er^couraged. id. at 44

I would also caution trial courts to carefully weigh the prejudicial impact of such expert
testimony, pursuant to Evid. R. 403(B?, in cases where its relevance is less than clear. A real
danger for abuse exists, in my view, in that the battered woman syndrome may be used to
divert the jury's attention to the prior bad acts and alleged bad character of the "battering
husband."

"In defining the defendant, as a battered woman, the expert would necessarily identify the
deceased as a battering husband and highlight the years of abuse which the accused suffered
at her spouse's hands. Both the character and the cond!^ct of the ;_**9781 deceased would
be described, interpreted, and defined through the vehicle of scientific testimony. The jury's
attention would in this manner be deflected from the respanses of the accused [*2221 at
the time of the homicide to the general bad character"and repeated acts of misconduct of the
deceased at times far removed from the homicide. Imbued with the 'aura of InfaElibility'
typically ascribed to expert witnesses, and benefiting from the tendency of scientific
testimony to be exceotionalfy persuasive, the [*^ `2;a] effect of the expert's testimony
could thus be to enhance the reievance of conclusions that are not germane to a claim of
lawful justification." (Footnote omitted.) Acker & Toch, Battered Women, Straw Men, and
Expert Testimony: A Comrnent on State v.. ,Kelty (1985), 21 Crim. L. Buif. 125, 146-147.

I have considerab!e empathy with those women who are physicai6y abused by their husbands
or the men in their lives, and this court should extend to them evesy reasonable opportunity
to present every legal defense available within the realm of our evidentiary process. Thus,
with the aforestated caveat=., I am ab€e tc cono-ir in today's syl!_^bus and iudgment.
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PRIOR HISTORY: [***1]

ERROR TO THE COUNTY COURT OF KINGS COUNTY, STATE OF NEW YORK

LAWYERS' EDITION HEADNOTES:

Constitutional law -- due process of Iaw -- regulating property in dogs -- police power. --

Headnote:
Property in dogs is of an imperfect or qualified nature, and they may be subjected to peculiar and drastic
police regulations by the state without depriving their qwners of any Federal right.
[For other cases, see Constitutional Law, IV. b, 5; IV. c, 2, in Digest Sup. Ct. 1908.1

Constitutional law -- due process of law -- liberty -- dog licenses -- police power. --

Headnote:
Dog owners are not deprived of their property nor of their liberty without due process of law by a state
statute under which those desiring to keep dogs must secure licenses from, and pay fees to, a private
corporation created by the state to enforce the laws enacted to prevent cruelty to animals, such fees to be
used by it for the payment of expenses fairly incurred, and any excess to be retained as compensation for its
services in law enforcement.
[For other cases; see Constitutional Law, IV. b, 5, in Digest Sup. Ct. 1908.1

SYLLABUS: It is within the police power of a State to require payment of license fees by the owners of dogs
in cities, under penalty of fine. P. 230.

If, in exercising this power, the State sees fit to provide that the licenses shall be issued and the fees
collected by a private corporation created by the State for the purpose of aiding in the enforcement of laws
enacted to prevent cruelty to animals, and that the fees so collected shall be applied by such corporation in
payment of its expenses fairly incurred and as just compensation for valuable service rendered in such law
enforcement, the owners of dogs are not thereby deprived of property or liberty in violation of the Fourteenth
Amendment. P. 231.
224 N.Y. 637, affirmed.

:Sk`'vthi€e Resui

THE case is stated in the opinion.
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COUNSEl: Mr. George P. Foulk, with whom Mr. Joseph Nicchia was on the brief, opened for plaintiff in errdr.
The court declined to hear further argument.

Mr. Harry E. Lewis, Mr. Harry G. Anderson, Mr. J. Mayhew Wainwright and Mr. Wi16am N. Dykman for
defendant in error.

JUDGES: White, McKenna, Holmes, Day, Van Devanter, Pitney, McReynolds, Brandeis, [***2] Clarke

OPINIONBY: McREYNOLDS

OPINION: [*228] [**237] MR. JUSTICE McREYNOLDS delivered the opinion of the court.

Plaintiff in error owned two dogs which she harbored within New York City without having obtained the
license required by c. 115, Laws of New York 1894, as amended by c. 412, Laws 1895, and c. 495, Laws
1902. She was charged with violating the statute on October 11, 1916, [*229] found guilty in the City
Magistrates' Court, Brooklyn, and required to pay a fine. The Court of Appeals affirmed the judgment without
opinion.

Chapter 115 as amended provides:

"Sec. 1. Every person who owns or harbors one or more dogs within the corporate limits of any city having a
population of over eight hundred thousand, shall procure a yearly license and pay the sum of two dollars for
each dog. . . ."

"Sec. 8. The American Society for the Prevention of Cruelty to Animals is hereby empowered and authorized
to carry out the provisions of this act, and the said society is further authorized to issue the licenses and
renewals, and to collect the fees therefor, as herein prescribed; and the fees so collected shall be applied by
said society in defraying the cost of carrying out the [***3] provisions of this act and maintaining a shelter
for lost, strayed or homeless animals; and any fees so collected and not required in carrying out the
provisions of this act shall be retained by the said society as compensation for enforcing the provisions of title
sixteen of the penal code and such other statutes of the state as relate to the humane work in which the said
society is engaged."

"Sec. 9. Any person or persons, who shall hinder or molest or interfere with any officer or agent of said
society in the performance of any duty enjoined by this act, or who shall use a license tag on a dog for which
it was not issued, shall be deemed guilty of a. misdemeanor. Any person who owns or harbors a dog without
complying with the provisions of this act shall be deemed guilty of disorderly conduct,.and upon conviction
thereof before any magistrate shall be fined for such offense any sum not exceeding ten dollars, and in
default of payment of such fine may be committed to prison by such magistrate until the same be paid, but
such imprisonment shall not exceed ten days."

[*230] The validity of the act was questioned upon the ground that it violates the Fourteenth Amendment,
§ [***4] 1, by "depriving a citizen of his liberty without due process of law, to-wit, the liberty of owning and
harboring a dog without procuring a license from and paying a fee therefor to the Society, a private
corporation." In Fox v. Mohawk & H. R. Humane Society (1901), 165 N.Y. 517, the Court of Appeals dedared
a statute essentially the same as c. 115 before the amendment of 1902 invalid under the state constitution
because it appropriated public funds for the use of a private corporation and also because it conferred an
exclusive privilege. But the court repudiated the suggestion that the statute deprived dog owners of property
without due process or delegated governmental power to a private corporation. Thereafter (1902) the
legislature amended c. 115 with the evident purpose of meeting objections pointed out in the Fox Case. Thus
amended the law has been upheld. Our only concern is with the suggested federal question.

The American Society for the Prevention of Cruelty to Animals was incorporated by c. 469, Laws of New York
1866. "The purpose of the corporation was to enforce the laws enacted to prevent cruelty to animals." Davis
v. [**238] American Society, 75 [***5] N.Y. 362, 366. It has long been recognized by the legislature as a
valuable and efficient aid toward the enforcement of those laws. New York Penal Laws, Article XVI, § 196.
The payment of public funds to a similar corporation for assistance in enforcing penal statutes has been
declared unobjectionable. People ez rel. State Board of Charities v. The New York Society for the Prevention
of Cruelty to Children, 161 N.Y. 233, 239, 250.

Property in dogs is of an imperFect or qualified nature and they may be subjected to peculiar and drastic
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CarroUton [*231] R.R. Co., 166 U.S. 698. Fox v. Mohawk & H. R. Humane Society, supra. Its power to
require those who wish to keep dogs to secure licenses from and pay fees to a public officer is also clear. And
when the State in the reasonable conduct of its own affairs chooses to entrust the work incident to such
licenses and collection of fees to a corporation created by it for the express purpose of aiding in law
enforcement, and in good faith appropriates the funds so collected for payment of expenses [***6] fairly
incurred and just compensation for the valuable services rendered, there is no infringement of any right
guaranteed to the individual by the Federal Constitution. Such action does not amount to the taking of one
man's property and giving it to another, nor does it deprive dog owners of liberty without due process of law.

The judgment below must be

Affirmed.

Document Z of 6. n''t"

Terms & Conditions Privacy Coovri ht c 2005 LexisNexis, a division of Reed Elsevier Inc. All Rights Reserve



LexisNexis(TM) Academic - Document Page 1 of 4

"" Hoine Sour'te3"HOwDdTP"'Sife'Y"ti9[S'°Wha2s"Neifii-'He âp' - *

Search Terms: Carter, Metro North

FOCUCTM 'I !%earefs W Edit Search

Document 1 of 1.

Shirley Carter, Respondent, v. Metro North Associates et al., Appellants.

1873

SUPREME COURT OF NEW YORK, APPELLATE DIVISION, FIRST DEPARTMENT

255 A.D.2d 251; 680 N.Y.S.2d 239; 1998 N.Y. App. Div. LEXIS 12720

November 24, 1998, Decided
November 24, 1998, Entered

COUNSEL: [***1] For Plaintiff-Respondent: Steve Weissman.

For Defendants-Appellants: Edward J. O'Gorman.

JUDGES: Concur--Tom, J. P., Andrias and Saxe, IJ.

OPFNION: [*251] [**240] Order, Supreme Court, New York County (Lorraine Miller, 3.), entered April 17,
1998, denying defendants' motion for summary judgment, and, upon searching the record, granting
summary judgment to the plaintiff on the issue of liability, reversed, on the law, without costs, judgment in
favor of plaintiff vacated, defendants' motion granted and the complaint dismissed. The Clerk is directed to
enter judgment in favor of defendants dismissing the complaint.

Before a pet owner, or the landlord of the building in which the pet lives, may be hefd strictly liable for an
injury inflicted by the animal, the plaintiff must establish both (1) that the animal had vicious propensities
and (2) that the defendant knew or should have known of the animal's propensities (see, Vavosa v Stiles,
220 AD2d 363; Gibbs v Grenadier Realty Corp., 173 AD2d 171). Here, although it was established that
plaintiff, a resident of a building owned and managed by the defendants, was attacked and bitten on the
face [***2] by a pit bull owned by another tenant, there was no evidence indicating that the dog had ever
attacked any other individual, or previously displayed any vicious behavior. The IAS Court erred in
circumventing the requirement for evidence concerning the particular animal by purporting to take judicial
notice of the vicious nature of the breed as a whole.

"A court may only apply judicial notice to matters 'of common and general knowledge, well established and
authoritatively settled, not doubtful or uncertain. The test is whether sufficient notoriety attaches to the fact
to make it proper to assume its existence wi.thout proof' " ( Dollas v Grace & Co., 225 AD2d 319, 320,
quoting Ecco High Frequency Corp. v Amtorg Trading Corp., 81 NYS2d 610, 617, affd 274 App Div 982). The
fact at issue must be " 'generalized knowledge as [is] so notorious as not to be the subject of reasonable
dispute' " (Abrevaya v Palace Theatre & Realty Co., 25 Misc 2d 600, 603 [Sup Ct, NY County 1960], quoting
Model Code of Evidence rule 801).

On the subject of the propensities of pit bull terriers as a breed there are alternative opinions [***3] that
preclude judicial notice such as was taken by the court. While many sources, including the authorities relied
upon by the IAS Court, assert [*252] the viciousness of pit bulls in general, numerous other experts
suggest that, at most, pit bulls possess the potential to be trained to behave viciously (see, e.g., Green, It's
Unfair to Categorize Any Dog Breed As A Biter, Seattle Times, Aug. 17, 1997, at G5; Kuntz, Word for
WordlRover Rage, New York Times, June 7, 1998, section 4, at 7, col 1; Foote, That is Not A Bad Dog--That's
a Splendid Dog, 23 Smithsonian Mag 60-71 [1992]).
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necessary beforecittis [**24stabl .ishedthat p t bulls^ mer^ely byjvirtue odi theirogenetic inhenta Isnce, are
inherently vicious or unsuited for domestic living, such as, for instance, wolves and leopards would be (but
see, Plue v Lent, 146 AD2d 968, 969 [3d Dept]). No statistical analysis is offered to demonstrate that a high
percentage of the total number of pit bulls has engaged in violent irycidents.

Even accepting that the evidentiary submissions [***4] created an issue of fact as to whether this particular
animal had vicious propensities, none of the evidence supports a finding that the landlord had, or should have
had, knowledge of any such propensities. In particular, the claimed admission of the dog's owner to the
plaintiff immediately before the incident, that the dog had become aggravated due to children playing in the
vicinity, provides no support for an inference that the landford knew of such propensities. Nor does evidence
that the landlord's agents knew of the dog's existence and presence in the building support the inferential
leap to knowledge on the part of the landlord that the dog had vicious propensities.

The defendants' failure to enfoPce the "No Pets" provision of the lease cannot be characterized as a proximate
cause of plaintiff's injuries. There is no causal connection between the lease violation and plaintiff's injuries,
particularly in the absence of any demonstrated reliance on the lease clause by the plaintiff.

In response to defendants' motion, it was incumbent upon pfaintiff to submit evidentiary proof sufficient to
raise an issue of fact (see, Machinery Funding Corp. v Loman Enters., 91 AD2d 528). [***5] In the absence
of sufficient evidence to support plaintiff's claim, defendants' motion for summary judgment dismissing the
complaint should have been granted.

Concur--Tom, J. P., Andrias and Saxe, JJ.

DISSENTBY:MAZZARELLI

DISSENT: Mazzarelli, 3., Dissents in a memorandum as follows: Plaintiff, a 72-year-old resident of
defendants' apartment complex, seeks to hold defendants liable for personal injuries sustained during an
attack by a pit bull owned by another tenant. [*253] The standard leases issued by defendants prohibited
tenants from keeping.pets on the premises. Despite defendants' knowledge of this dog's presence, the lease
provision was not enforced and the dog was permitted to remain.

The majority holds that summaryjudgment should have been granted to defendants because no evidence
was produced by the plaintiff showing that this pit bull had vicious propensities, and because the IAS Court
improperly.took judicial notice of'the alleged vicious propensities of pit bulls as a breed. While I agree that
judicial notice was inappropriate under these circumstances; I believe that triable issues of fact exist as to
whether this particular breed of dog has innate vicious propensities, [***6] and whether the defendants
knew or should have known of this propensity so as to give rise to a duty to protect other residents from a
dangerous animal on the premises. Accordingly, I would modify to deny summary judgment to both parties
and remand for further proceedings. .

Plaintiff was attacked on August 8, 1995, as she was walking along a path leading to one of the exit gates of
defendants' apartment complex. As she neared the gate, she heard a dog's "vicious" barking, and then
observed another tenant with a dog (a pit bull) on a leash. According to plaintiffs deposition testimony, the
tenant told her that the dog was only behaving in this manner because the children playing in the immediate
vicinity were "aggravating" it. Moments later, the pit bull leaped onto the plaintiff's body, biting her left cheek
and cutting her left side. Plaintiff remembered feeling a heavy, muscular presence on her that knocked her
into the security cabin. Plaintiff went to the emergency room, where she was treated for her injuries.

On the issue of defendants' knowledge, one of defendants' employees testified at his deposition that he had
seen the dog being walked by the tenant's son on some [***7] five prior occasions, that the dog appeared
to be "strong" from the manner in which it pulled on its leash and that he thought the dog had big teeth.
Both this employee and another [**242] testified that they were aware that tenants were prohibited from
keeping pets on the premises.

For a landlord to be held liable for an attack by a domestic animal kept by a tenant on its ]eased premises, it
must be shown that the landlord had knowledge of the vicious propensities of the animal, and had control of
the premises or other capability to remove or confine it ( Strunk v Zoltanski, 62 NY2d 572, 575). "Vicious
propensity" has been defined as "a natural inclination or habitual tendency to act in a manner that might
[*254] endanger the person or property of others" (1A NY PJI3d 2:220, at 876 [1998]; see also, Dickson v

McCoy, 39 NY 400; Appel v Charles Heinsohn, Inc.; 91 AD2d 1029, 1030, affd 59 NY2d 741; Shuffian v
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question fo^ t^ie jury ( 2ider Wite, 6 NY 54; SA NY [***8] PJI3d 2:Z20, op. cit., at 876; 3 NY Jur 2d,
Animals, § 156, at 635). In deciding this question, the jury may consider the nature and results of the attack
on the plaintiff ( Lynch v Nacewicz, 126 AD2d 708, 709; Ford v Steindon, 35 Misc 2d 339, 340), whether the
animal had previously attacked other persons ( Lynch v Nacewicz, supra), and the disposition of the animal
toward persons coming near it ( Rider v White, supra; 1A NY PJI3d 2:220, op. cit.). "Proof of a previous
attack is unnecessary where other factors are indicative of knowledge [of an animal's vicious propensities]
(see, Perrotta v Picciano, 186 App Div 781, 783)." ( Brophy v Columbia County Agric. Socy., 116 AD2d 873,
874.)

In the case at bar, the unprovoked and brutal nature of the attack on the plaintiff strongly suggests that this
animal had vicious tendencies. This conclusion is supported by the owner's admission to the plaintiff,
immediately before the attack, that the dog had become "aggravated" due to children playing in the vicinity.
From these facts, it may be reasonably inferred that this dog posed [***9] an unreasonable risk of danger to
other residents and passersby, and that defendants should have known of this risk (see, Brophy v Columbia
CountyAgric. Socy., supra, at 875 [defendants' knowledge of horse's vicious propensities may be inferred
from fact of defendants' maintenance and inspection of leased premises]).

Additionally, while the taking of judicial notice of the vicious propensities of pit bulls as a breed was improper
(see, Sore! v Iacobucci, 221 AD2d 852, 853-854; DeVaul v Carvigo, Inc., 138 AD2d 669, lv denied 72 NY2d
806; 3 NY Jur 2d, Animals, § 149, at 625), there is authority to support the proposition that a degree of
viciousness may be implied solely by virtue of the speciflc breed involved (see, Sorel v Iacobucci, supra
[while judicial notice is inappropriate, some degree of viciousness may be implied in case of German
Shepherd]; Carlisle v Cassasa, 234 App Div 112 [court can almost take judicial knowledge of the fact that
police dogs are, by nature, vicious, inheriting their wild and untamed characteristics from their wolf
ancestors]; see also, Strunk v Zoltanski, supra, at 578, n 1[***10] [Kaye, J., dissenting]; Plue v Lent, 146
AD2d 968).

As noted by the IAS Court, there is also case authority from other jurisdictions, as well as from non-legal
sources, from [*255] which the viciousness of pit bulls may be inferred. For example, several commentators
have discussed how the selective breeding of pit bulls, including their long history of being bred for
participation in the sport of dogfighting, has resulted in a "breed which is much more easily aroused than
most dogs, incredibly tenacious, insensitive to pain, and that attacks without warning" ( Kensington Sq. II
Ltd. Partnership v Perez, 1995 Conn Super LEXIS 3102, *60 [Conn Super Ct, Oct. 17, 1995, Jones, J.], citing
Killer Genes Ate My Dog, Economist [U.K.], June 1, 1991, at 83; see also, Comment, The New Breed of
Municipal Dog Control Laws: Are They Constitutional? 53 U Cin L Rev 1067 [1984]). Further, the physical
characteristics of the breed (see, State v Anderson, 57 Ohio St 3d 168, 171-172, 566 NE2d 1224, 1227, cert
denied 501 US 1257, quoting [**243] Hearn v City of Overland Park, 244 Kan 638, 643, 772 P2d 758,
762, [***11] cert denied 493 US 976 [" '"short, squatty body with developed chest, shoulders and legs ...
muscular neck and a protruding jaw" '"]), including their exceptionally strong bite (see, Kensington Sq. II
Ltd. Partnership v Perez, supra, at * 11, citing Sullivan, Banning the Pit Bull: Why Breed-Specific Legislation
is Constitutional, 13 U Dayton L Rev 279, 283-284 [pit bulls can bite with a force of 1,800 to 2,000 pounds
per square inch, or twice the force of the average Doberman Pinscher or German Shepherd]), have only
reinforced their dangerous reputation.

Most significantly, the IAS Court cited authorities that relied on statistical studies to demonstrate that pit
bulls have been responsible for a disproportionate number of canine attacks on human beings, and fatalities
resulting from such attacks (see, Kensington Sq. II Ltd. Partnership v Perez, supra, at * 4, citing Pit Bulls--
Dangerous orMisunderstood? 14 Current Mun Probs 497 [1988] [between 1983 and 1988, pit bulls were
responsible for 21 of the nation's 29 fatal canine attacks]; see also, Sacks, Dog Bite-Related Fatalities from
1979 through [***12] 1988, 262 J of Am Med Assn 1489 [1989] [between 1979 and 1988 pit bulls were
responsible for 42 of 101 (41.6%) of deaths by dog bites, which was three times the rate of German
Shepherds]; Dog Days Indeed, New York Times, Dec. 10, 1997, at B 3 [pit bulls cbnstitute only 4% of
licensed dogs in New York City but account for one-third of reported dog bites]). Further, as a result of the
alarming increase in fatal attacks by pit bulls, many jurisdictions have passed legislation banning or
regulating the ownership of pit bulls (see, e.g., State vAnderson, supra [upho[ding the constitutionality of
State statute providing that ownership of dog commonly known as "pit bull" is prima facie ownership of a
vicious dog]; Garcia v Village [*256] of Tijeras, 108 NM 116, 767 P2d 355 [NM App 1988], cert denied 107
NM 785, 765 P2d 758 [upholding village ban on pit bulls]; Hearn v City of Overland Park, supra [unique
public hazard created by presence of pit bulls within community justifies city's attempt to regulate this breed
of dog]).
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'immeoiafel"y phiortothe attack and the historical and statistical evidence adduced with respect to a pit bull's
tendency to behave in a vicious.and potentially lethal manner, in my view, give rise to triable issues of fact as
to this particular dog's vicious propensities and whether the defendants should have had knowledge thereof
(see, Abrevaya v Palace Theatre & Realty Co., 25 Misc 2d 600, 603 [Sup Ct, NY County 1960] [holding
whether a rhesus monkey is a wild animal or a mild one, and if the former, whether it may be trained to
tameness, is a question of fact]; see also, Donchin v Guerrero, 34 Cal App 4th 1832, 41 Cal Rptr 2d 192
[1995]; Rosado-Carrasco v Wathne, 1997 Conn Super LEXIS 2193 [Conn Super Ct, Aug. 12, 1997, Sullivan,
].]). Expert testimony could be offered at trial to supplement the authorities relied on by the motion court
(Abrevaya v Palace Theatre & Realty Co., supra; Donchin v Guerrero, supra).

It must also be remembered that the particular setting of this attack was a densely populated apartment
complex where numerous infants, children and [***14] elderly persons, all of whom are especially unable to
defend themselves from a vicious dog attack, reside. Thus, the jury would also have to resolve the questions
of whether the defendants took adequate precautions to protect third persons from an unreasonable risk on
the premises (see, Strunk v Zoltanski, supra, at 576 [landlords as others must exercise reasonable care not
to expose third persons to an unreasonable risk of harm]), whether the defendants had "control of the
premises or other capability to remove or confine the animal" (supra, at 575), and whether the failure to
enforce the lease provision prohibiting animals was the proximate cause of plaintiffs injuries. As none of the
aforementioned questions may be answered in defendants' favor as a matter of law, I would modify as
indicated and remand for further proceedings.

Document 1 of 1.
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THE STATE OF OHIO, APPELLANT, v. COWAN, APPELLEE.
SUPREME COURT OF OHIO

103 Ohio St. 3d 144; 2004 Ohio 4777; 814 N.E.2d 846; 2004 Ohio LEXIS 2132
No. 2003-1406

September 22, 2004, Decided

Editorial Information: Prior History

APPEAL from the Court of Appeals for Portage County, Nos. 2002-P-0029, 2002-P-0030, and
2002-P-0031, 2003-Ohio-3547. State v. Cowan, 2003 Ohio 3547, 2003 Ohio App. LEXIS 3252 (Ohio Ct.
App., Portage County, July 3, 2003)

Judgment of the court of appeals affirmed.

Headnotes

Dogs -- R.C. 955.22 -- Failure to confine or restrain vicious or dangerous dog -- Procedural due process
-- Statute unconstitutional insofar as it fails to provide dog owner with opportunity to be heard on question
whether dog is "vicious" or "dangerous"-Convictions reversed.

Disposition

Syllabus

(814 N.E.2d 847} (103 Ohio St. 3d 144) SYLLABUS OF THE COURT R.C. 955.22 violates the
constitutional right to procedural due process insofar as it fails to provide dog owners a meaningful
opportunity to be heard on the ( 103 Ohio St. 3d 145} issue of whether a dog is "vicious" or "dangerous"
as defined in R.C. 955.11(A)(1)(a) and (A)(4)(a).

Counsel Victor V. Vigluicci, Portage County Prosecuting Attorney, and Pamela J.
Holder, Assistant Prosecuting Attorney, for appellant.

Mentzer, Vuillemin & Mygrant, Ltd., and Erik M. Jones, for
appellee.

Judges: FRANCIS E. SWEENEY, SR., J. RESNICK, PFEIFER and LUNDBERG STRATTON, JJ.,
concur. MOYER, C.J., dissents with opinion.. O'CONNOR, J., dissents. O'DONNELL, J., dissents with
opinion. .

Opinion

Opinion by: FRANCIS E. SWEENEY, SR.

FRANCIS E. SWEENEY, SR., J.

P1 On the night of October 1, 2001, a Portage County deputy dog warden was summoned to the
home of Margaret and Jeffrey Maurer to investigate a dog-bite incident. At the home, the deputy dog
warden spoke with Jeffrey Maurer. Mr. Maurer told the deputy that two dogs, belonging to his
neighbor, Janice Cowan, defendant-appellee, had attacked his wife. After talking with Mr. Maurer, the
deputy dog warden made the determination that appellee's dogs were vicious. The deputy dog warden
then went to appeliee's home to inform appellee of this determination and to advise appellee of her
responsibilities according to the law. Appellee was notified that she must confine her dogs in a certain
manner and was given paperwork explaining her legal responsibilities. Appellee refused to sign the
paperwork.
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P2 After this incident, the dog warden's office was summoned two more times to appellee's
residence in response to complaints that her dogs were roaming the neighborhood. The first time; the
deputy warden found the dogs tethered to a tree in a manner that was not in compliance with the
vicious-dog law, which requires confinement in a locked, fenced yard or in a pen with a top. The
deputy handed appellee a copy of the law and advised her {814 N.E.2d 848} to follow it. The second
time, the deputy warden investigated and found the dogs chained to a stake in the ground, a form of
restraint that does not comply with the vicious-dog law. After discussing the case with his superior, the
deputy warden filed charges against appellee.

P3 Appellee was subsequently charged with two counts of failing to confine a vicious dog, violations
of R.C. 955.22(D)(1) , misdemeanors of the first degree; one count of failing to obtain the required
liability insurance for a vicious dog, a violation of R.C. 955.22(E) , a misdemeanor of the first degree;
and one count of failing to restrain a dangerous dog, a violation of R.C. 955.22(D)(2)(b) , a
misdemeanor of the fourth degree. Prior to her trial, appellee filed a motion to dismiss the charges on
the grounds that R.C. 955.22 was void for vagueness and further that the statute violated her due
process rights. The motion was overruled and the case proceeded to trial.

P4 At trial, appellee renewed her motion to dismiss. Again, it was denied. The jury convicted her of
all charges. The trial court fined appellee $ 750 plus costs and sentenced her to 365 days in jail. The
court suspended $ 250 of the fine {103 Ohio St. 3d 146} and 360 days of the sentence on certain
conditions, including a requirement that appellee surrender her dogsl and that she not own another
dog for one year.

P5 The court of appeals reversed her convictions, finding that R.C. 955.22 unconstitutionally
deprived appellee of her due process rights. Specifically, the appellate court found that appellee had
been denied due process because she had no opportunity to be heard prior to her property rights
being substantially and adversely affected. The court found that, according to R.C. 955.22 , the dog
warden had unfettered discretion to label appellee's dogs as dangerous and/or vicious. Furt er there
^^^_^ ^^ rnechanism for appealing that determination.

P6 This cause is now before this court upon the acceptance of a discretionary appeal.

P7 At issue in this case is whether R.C. 955.22 violates procedural due process. It is well settled
that an enactment of the General Assembly is entitled to a strong presumption of cbnstitutionality.
State v. Hochhausler (1996), 76 Ohio St.3d 455, 458, 1996 Ohio 374, 668 N.E.2d 457 . Therefore,
challenged legislation will not be invalidated unless the challenger establishes the unconstitutional
nature of the statute beyond a reasonable doubt. Id. We apply these principles to this case.

P8 Although the concept is flexible, at its core, procedural due process under both the Ohio and
United States Constitutions requires, at a minimum, an opportunity to be heard when the state seeks
to infringe a protected liberty or property right.2 Boddie v. Connecticut (1971), 401 U.S. 371, 377, 91
S.Ct. 780, 28 L. Ed. 2d 113 . Further, the opportunity to be heard must occur at a meaningful time and
in a meaningful manner. Mathews v. Eldridge (1976), 424 U.S. 319, 333, 96 S.Ct. 893, 47 L. Ed. 2d 18
; Hochhausler, 76 Ohio St.3d at 459,. 668 N.E.2d 457 . The right to procedural due process is
conferred not by legislative grace, but by constitufional,{814 N.E.2d 849} guarantee. Thus, while the
legislature may elect not to confer a particular property right, it may not constitutionally authorize the
deprivation of a property interest, once conferred, without appropriate procedural safeguards. Arnett v.
Kennedy (1974), 416 U.S. 134, 167, 94 S.Ct. 1633,40 L. Ed. 2d 15 (Powell, J., concurring in part).

P9 It is undisputed that citizens enjoy the right to own dogs, and in State v. Anderson (1991), 57
Ohio St.3d 168, 566 N.E.2d 1224, we recognized the special relationship that often exists between
owners and dogs. Weremarked that "to many, a pet dog is as important and as loved as` * * human
members of the {103 Ohio St. 3d 147} family." Id. at 170, 566 N.E.2d 1224 . Thus, most dog owners
consider their pet to be more than a mere thing, and the ownership of it constitutes a valuable right.
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Regardless, however, of the possibility of strong sentimental attachment, a dog is still property.
Therefore, dogs are subject to the state's police power. The state may use its power to regulate or
destroy dogs in order to protect its citizenry. Id.

P10 One way for the state to regulate dogs is found in R.C. 955.22 . 3 R.C. 955.22(D)(1) requires
owners of a dangerous or vicious dog, as defined in R.C. 955.11(A)(1)(a) and (A)(4)(a) , to confine the
dog in a certain manner. R.C. 955.22(E) requires the owner of a vicious dog to obtain a certain
amount of liability insurance. Any owner who fails to comply with these requirements is guilty of a
misdemeanor of the first or fourth degree. R.C. 955.99(F) and (G)(2) .

P11 According to appellee, R.C. 955.22 violates procedural due process as there is no opportunity
for a defendant to be heard with respect to the labeling of a dog as either vicious or dangerous. Here,
appellee asserts that the deputy dog warden made her determination based upon the unsupported
word of the complaining parties that her dogs, without provocafion, attacked Mrs. Maurer. Appellee
asserts that she was not given the chance to present contrary evidence before substantial regulatory
burdens were imposed on her property.

P12 {103 Ohio St. 3d 148} {814 N.E.2d 850) However, appellant argues that R.C. 955.22 is
constitutional because appellee was afforded the right to challenge her dogs' classification at her
criminal trial. Appellee responds that the ability to challenge this label at a later criminal trial does not
offer her a meaningful opportunity to be heard before her property rights have been infringed by
official state action. We agree with appellee.

P13 Once the dog warden made the unilateral decision to classify appellee's dogs as vicious, R.C.
955.22 was put into effect and restrictions were placed upon appellee and her dogs. No safeguards,
su eal or an administrative hearin , were tri red b this determina ionto ^

sness a e or its rami i ns. In fact, it was not until appellee was formally
charged as a criminal defendant that she could conceivably challenge the viciousness designation
under R.C. 955.22 . We find it inherently uhfair that a dog owner must defy the statutory regulations
and become a criminal defendant, thereby risking going to jail and losing her property, in order to
challenge a dog warden's unilateral decision to classify her property. The statute does not provide
appellee a right to be heard in a meaningful time and in a meaningful manner on the issue of whether
her dogs were vicious or dangerous. nrdinqlVi w=f̂ind that R C 955 .22 violates procedural due
process insofar as it fails to rovide do eanin ful op ortunity to be heard on the issue of
whether a dog is'vicious" or "dangerous" as defined in R.C. 955.11 (A)(1)(a) an (4)(a) .

P14 Even assuming that R.C. 955.22 provides a meaningful opportunity to be heard on a dog's
classification, it is certainly unconstitutional as applied here. Although appellant now argues that one
aspect of its case at trial was to establish that the dogs were vicious and dangerous, a reading of the
transcript reveals that the state did not believe that it had this burden. It is true that the state presented
evidence at trial from the victim and an eyewitness relating the dog-bite incident and identifying the
dogs as belonging to appellee. However, the state also presented testimony from the deputy warden
that the determination that these dogs were vicious had already been made prior to trial. Moreover,
the state repeatedly told the jury that the warden had already determined that the dogs were vicious
and it was not the jury's job to decide whether it is fair for the dog warden to make this determination.
Thus, although the jury was given the definition of a "vicious" or "dangerous" dog, this element of the
crime was removed from their consideration.

P15 Previously, this court has stated that "due process of law implies, in its most comprehensive
sense, the right of the person affected thereby to be present before the tribunal which pronounces
judgment upon a question of life, liberty or property, to be heard, by testimony or otherwise, and to
have the right of controverting, by proof, every material fact which bears on the question of right {103
Ohio St. 3d 149} in the matter involved. If any question of fact or liability be conclusively presumed
against him, such is not due process of law." Williams v. Dollison (1980), 62 Ohio St.2d 297, 299, 16
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0.O.3d 350, 405 N.E.2d 714 . So even assuming that the statute provides a constitutionally adequate
opportunity to be heard on this issue, appellee was not afforded this right.

P16 Accordingly, the judgment of the court of appeals is affirmed.

Judgment affirmed.

RESNICK, PFEIFER and LUNDBERG STRATTON, JJ., concur.

MOYER, C.J., dissents with opinion.

O'CONNOR, J., dissents.

O'DONNELL, J., dissents with opinion.

Dissent

Dissent by: MOYER; O'DONNELL

{814 N.E.2d 851} MOYER, C.J., dissenting.

P17 I respectfully dissent. We should not be surprised if today's decision is remembered as thQ
case where--to paraphrase Justice Holmes4 --dead dogs made bad law. Despite the common belief
that a dog is man's best friend, the facts of this case demonstrate that there is an exception to every
rule.

P18 In declaring R.C. 95522 unconstitutional, the majority leaves Ohio with statutory definitions of
"dangerous dog" and "vicious dog," R.C. 955.11 (A)(1)(a) and (A)(4)(a) , but no requirements for
confining such dogs and no requirement that an owner of a dangerous or vicious dog obtain insurance
against liability for injury caused by such a dog. The majority does so despite the clear mandate of the
General Assembly imposing those requirements.

P19 We should clarify precisely what R.C. 955.22 requires. It imposes duties on the owners of
dangerous or vicious dogs in order to protect people from being harmed by such dogs. Those owners
must restrain their animals in a statutorily prescribed manner and procure liability insurance for the
damage they might cause. See R.C. 955.22(D) and (E) . These duties are imposed by the statute
itself, irrespective of the determinations of a dog warden or other law enforcement official.

P20 R.C. 955.22 does not vest a dog warden with authority to conblusively label any particular
animal as vicious or dangerous. Notably, R.C. 955.22 does not even mention dog wardens or any
other law enforcement official. Nor does it establish any procedural framework, let alone an
unconstitutional one. As noted {1 03 Ohio St. 3d 150} by the dissenting judge in the court of appeals,
the proceedings below did not constitute "an administrative action; rather, it was a crimihal
prosecution* [and] the only notice required was the complaint or the indictment."

P21 When accused of failing to meet the duties imposed by R.C. 955.22 , a dog owner is provided
procedural due process by virtue of the fact that a conviction of violation of the statute is dependent
upon the accused being afforded all the procedural protections surrounding any criminal misdemeanor
prosecution. The deputy dog warden here responded to the complaint of a citizen, whose testimony at
trial was believed by a jury, that Cowan's dogs had attacked her. At that point, the deputy dog warden
did npthing more than advise Cowan of the statutory duties imposed by the General Assembly upon
owners of vicious or dangerous dogs and the deputy dog warden's own conclusion that she was such
an owner. The deputy dog warden did not force Cowan to purchase liability insurance. The deputy dog
warden did not remove the dogs from Cowan's possession.

P22 It was only after Cowan failed to heed the wamings of the deputy dog warden, and the dogs
were found only loosely restrained on more than one subsequent occasion, that the dog warden filed
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misdemeanor charges of violating R.C. 955.22 A jury in the Portage County Municipal Court found
herguilty; Cowan failed to post bond and only at that point were the dogs taken from her and
destroyed. Procedural due process was fully satisfied.

P23 R.C. 955.22 is not unconstitutionaf either on its face or as applied.

Facial Unconstitutionality

P24 The majority holds that R.C. 955.22 violates the constitutional right to procedural due process
because it fails to {814 N. E.2d 852) provide dog owners a meaningful opportunity to be heard on the
issue whether a dog is vicious or dangerous. It thus appears to hold R.C. 955.22 unconstitutional on
its face.

P25 The majority holds that the owner of a dangerous or vicious dog has a right to some form of
administrative procedure before a dog warden may warn-much less charge--an owner that the
warden considers the owner's dog to be vicious and thus subject to R.C. 955.22 , even where the
warden has investigated a complaint that the dog has attacked a person, causing serious injury. In so
holding, the majority seems to set a new standard for procedural due process in Ohio.

P26 The syllabus implies that a dog owner is under no duty to comply with R.C. 955.22 unless and
untii a law enforcement officer determines the dog to be vicious. This is simply no different from
saying that a person traveling 50 m.p.h. in a 25-m.p.h. speed zone is not violating the speeding laws
unless and until a law enforcement officer advises the person that his or her conduct conflicts with the
{103 Ohio St. 3d 151} law. Clearly the officer's conclusion that the driver was speeding does not entitie
the driver to some sort of administrative hearing before the officer may file a speeding charge against
the driver,

P27 The majority strays from the appropriate analysis in accepting the premise that "once the dog
warden made the unilateral decision to class'rfy appellee's dogs as vicious, R.C. 955.22 was put into
effect and restrictions were placed upon appellee and her dogs." R.C. 955.22 does not, however,
impose a requirement that a warden classify a dog in order to trigger the duties of that statute. The
warden did not "classify" the animals so as to accomplish any change in the duties the law imposed
on Cowan. No new legal consequences flowed from the deputy dog warden's determination that
Cowan's dogs were vicious'or dangerous.

P28 It is true that Cowan's dogs were added to a registry maintained in the dog warden's office of
dogs that office considered vicious. However, identifying Cowan's dogs in that registry did not subject
Cowan to any statutory requirement not already imposed directly by R.C. 955.22 . Adding those dogs
to the registry was simply a clerical procedure employed by the dog warden. The majority's conclusion
that it is unconstitutional for a county dog warden to add specific dogs to an internal record of dogs
considered by the office to be vicious without first holding an administrative hearing places the priority
of concern with the dog owner rather than with the safety of persons with whom a dangerous dog may
have contact.

P29 The majority confuses administrative adjudications with the internal discretionary procedures
and decisionmaking of law enforcement officials as to the filing, and the timing of filing, of criminal
charges. The deputy dog warden in this case, who was a certified peace officer, did not adjudicate
Cowan's dogs to be vicious; rather, she advised Cowan that, in her opinion, and based on her
interview of the husband of the neighbor who was bitten,5 {814 N.E.2d 853) Cowan's dogs were
vicious. She then infornied Cowan of her belief that Cowan was subject to the vicious-dog law,
including the requirement that vicious dogs be restrained in the {103 Ohio St. 3d 1521 manner
described in R.C. 955.22.6 Upon concluding that Cowan was the owner of vicious dogs and had not
adequately restrained them, the deputy dog warden chose to educate and warn Cowan at that time
rather than immediately prosecute her.

P30 Would the majority view this case differently if the deputy dog warden had observed the dog
^
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bite a neighbor, or been bitten herself? Would the majority then find it unconstitutional for the deputy
dog warden #o inform Cowan, without first holding an administrative hearing, that she was required by
law to keep that dog restrained and carry liability insurance, and that if the dogs were thereafter found
running loose she would be criminally charged? Is not an investigating officer entrusted with
determining the credibility of complainants, without holding a formal adversarial hearing, before
arriving at the conclusion that a person's conduct is not lawful?

P31 The majority states that it is unfair for a dog owner to be put in a position where he or she
"risk[s] going to jail and losing her property, in order to challenge" a dog warden's decision that the
dog is vicious. However, every person informed by a law enforcement official that he or she must alter
conduct because it is not in conformance with the law or risk prosecution is faced with that situation.
That is the nature of every law-enforcement waming. In every criminal prosecution some person
initially determines that the accused has violated a statute or an ordinance and makes a charge in
accord with that determination. Surely the majority does not mean to imply that a citizen is entitled to
an administrative hearing before a law enforcement officer may issue warnings and advise changes in
conduct. The unintended consequences of such a holding would wreak havoc in the administration of
criminal justice.

P32 For example, assume a book seller is deemed by law enforcement officers to be unlawfully
selling obscene materials. That book owner has a choice: he must either eliminate the materials
deemed obscene from his inventory-thereby affecting his property rights--or risk having to defend in
court his contention that the materials are not obscene.

P33 {103 Ohio St. 3d 153} Similarly, a motorist stopped for driving a vehicle equipped with a
damaged muffler might be issued an immediate citation or simply wamed by the officer that the law
requires her to have a fully operable muffler. Whether the officer merely gives a warning or actually
cites the driver at that time is largely a matter of the officers discretion. If the officer exercises that
discretion in favor of issuing {814 N.E.2d 854} a warning, it would not be constitutionally suspect for
that officer to share with his fellow officers the fact of his contact with that owner and to advise fellow
officers to be on the watch for the vehicle to see if the owner has complied with the law without the
necessity of initiating formal criminal proceedings. Certainly, the officer would not be required to
provide the motorist with an administrative hearing prior to "classifying" her as the driver of a statutorily
noncompliant vehicle and informing her of the requirement of the law--even if the driver thereafter
must expend her financial resources to repair or replace the muffler to avoid the risk of prosecution.

P34 The majority finds that "appellee ha[s] been denied due process because she had no
opportunity to be heard prior to her property rights being substantially and adversely affected." It is not
clear to what property rights the majority refers. If the majority means that the dog owner was required
to buy liability insurance after the warden advised her to, then the argument fails because the duty to
obtain insurance flows directly from the statute. If an owner's dogs are vicious--a factual matter-- then
that owner must have insurance not because a dog warden deems the dogs to be vicious, but
because the statute mandates it.

P35 If the deprivation of property referred to by the majority is the seizure and ultimate destruction
of appellee's dogs, then the majority ignores the facts of the case: the seizure of the dogs occurred
after a jury determined that appellee's dogs did indeed injure her neighbor and appellee failed to pay
the bond required by the trial court to obtain a stay of its seizure order.7 Clearly Cowan was provided
procedural due process before her animals were destroyed.

4103 Ohio St. 3d 154} UnconstitutionalityAsApplied

P36 I also dissent from the majority's conclusion that the statute was unconstitutional as applied to
the dog oWner in the case before us. I agree with the majority that it was the state's burden at trial to
prove that Cowan had violated every element of the charges under R.C. 955.22 , including the burden
of proving that Cowan's animals fell within the statutory definition of a vicious or dangerous dog.
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Clearly, a trial court would err in instructing a jury that it is bound by the factual determination of a dog
warden that any particular dog is vicious or dangerous, as defined in the statute. That determination is
a matter to be determined by the factfinder.

P37 However, in the case at bar it is simply untrue, as stated by the majority, that "although the jury
was given the definition of a 'vicious' or 'dangerous' dog, this eleinent of the crime was removed from
their consideration." The jury was not {814 N.E.2d 855} instructed that the dog warden's determination
that Cowan's dogs were vicious or dangerous was conclusive. To the contrary, the jury was given the
statutory definitions of "dangerous dog" and "vicious dog" and instructed that "before you can find the
Defendant guilty, you must find beyond a reasonable doubt that* ** the Defendant was the owner,
keeper, or harborer of a dangerous or vicious dog."

P38 The majority contends that the prosecutor on occasion improperly told the jury that it was not
its job to decide whether Cowan's dogs were, in fact, vicious or dangerous. Review of the record
discloses that the prosecutor did state that the deputy dog warden had concluded that those dogs
were vicious and at times implied that violation of the statute was dependent upon a warden's
determination to that effect. Although this implication is legally incorrect, the prosecutor's statements
were not challenged by objection, and any error inherent in these statements was waived.

P39 The record further discloses that during the state's opening argument, the prosecutor told the
jury that it would ultimately be called upon to "make a decision* * * whether or not this was a
dangerous dog* **[or] a vicious dog." Similarly, the prosecutor acknowledged in closing argument
that although the deputy dog warden had declared the dogs vicious, the jury could itself decide "which
testimony to believe and which testimony* `* to disbelieve" and argued at length the evidence
presented at trial concerning incidents involving the dogs, in an attempt to convince the jury that the
dogs were indeed vicious. That statement is no different from a prosecutor advising a jury that it may
choose whether to believe an arresting officer or a person accused of speeding.

P40 In addition, defense counsel expressly argued at length the factual issue of the viciousness of
Cowan's dogs duririg closing argument, introducing those comments by stating, "What we have,
Ladies and Gentlemen, is Janice Cowan {103 Ohio St. 3d 1551 telling you her dogs are not vicious.
What has the State shown you to prove that they are?"

P41 In the course of investigating the complaint in this case that one of Cowan's dogs had bitten a
neighbor, the deputy dog warden informed Cowan that she considered Cowan's dogs to be vicious
and of the statutory requirements that the owner of a vicious dog must meet. Instead of filing a
complaint asserting a violation of R.C. 955.22 at that time, which the deputy dog warden could have
done, she instead gave Cowan a waming and another chance to comply with the law before initiating
criminal proceedings. That action was no different from a law enforcement officer advising a motorist
that the driver's automobile is unsafe, on the assumption that the motorist will correct the condition,
thereby bringing the auto into compliance with law. Indeed, when called back to the neighborhood on
a subsequent occasion, the law enforcement official gave Cowan a second chance before finally filing
criminal charges after a third complaint about the dogs. I know of no due process right to protection
from receiving a warning..

P42 Cowan, however, held an opinion contrary to that of the deputy dog warden as to whether her
dogs fell within the statutory definitions of "dangerous dog" and "vicious dog" and concluded that the
requirements of the vicious-dog statute did not apply to her. She chose to take a chance that the jury
would believe her and not the person who was attacked as to whether the dogs were in fact vicious.
The jury believed the victim and the deputy dog warden and found Cowan guilty of violating R.C.
955.22 . Then and only then {814 N.E.2d 8561 was Cowan deprived of her property rights to the dogs.

P43 R.C. 955.22 is neither unconstitutional on its face nor as applied. The judgment of the court of
appeals should be reversed.
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O'CONNOR, J., concurs in the foregoing dissenting opinion.

O'DONNELL, J., dissenting.

P44 I respectfully dissent. The uncontroverted facts here reveal that Janice Cowan appealed from a
judgment of the Portage County Municipal Court entered pursuant to a jury verdict finding her guilty of
two counts of.failing to confine a vicious dog, one count of failing to confine a dangerous dog, and one
count of failing to obtain the liability insurance required by R.C. 955.22(E) - These charges arose from
three separate incidents from October 2001 through January 2002.

P45 The appellate court determined that Cowan had been denied due process of law, based on the
fact that Cowan had no opportunity to challenge Deputy Portage County Dog Warden Cheryl
Heckman's conclusion that Cowan owned vicious dogs. However, Deputy Heckman conducted an
investigation of {103 Ohio St. 3d 156} the October 2001 attack on Margaret Maurer, which had
resulted in multiple bites on her arm and leg, required hospital treatment, and caused permanent
scarring. Heckman concluded that Cowan's dogs had perpetrated the attack on Maurer and had
seriously injured her, and therefore, in accordance with R.C. 955.11 , determined her dogs to be
vicious.8

P46 Deputy Dog Warden Jason Williard subsequently investigated charges that the dogs were
running loose on January 18; 2002 and filed a charge against Cowan because he determined that the
dogs had not been properly confined on that date.9 Essentially, the appellate court concluded that
Cowan had no administrative process to appeal Heckman's conclusion.

P47 In my view,- however, the criminal charges that formed the basis of this case are unaffected by
any classification by Heckman.

P48 The burden of the prosecution never changed. It had the obligation to prove guilt beyond a
reasonable doubt. And Cowan had the ability to present as a defense the fact that the dogs were not
vicious, or had been properly confined, or that.no need existed to confine them.

P49 R.C. 955.11(A)(1)(a) defines a dangerous dog, and R.C. 955.11(A)(4)(a) defines a vicious dog.
Cowan's guilt was only known following trial. No unilateral dog-warden classification resulted in
destruction of her animals; that occurred only after the jury had reached its verdict and the court
imposed sentence. And nothing prevented Cowan from seeking a temporary order or other stay of any
determination of the dog warden pending trial; nothing in law prevents any dog owners from
challenging any classification by dog wardens. The fact is that the General Assembly has defined a
vicious {814 N.E.2d 857} dog asone that kills or injures persons. A dog is dangerous or vicious if the
prosecution proves beyond a reasonable doubt that the dog meets those definitions as specified in
R.C. 955.11 . Here, Cowan had a full opportunity at trial to contest charges that she owned vicious
dogs. And prior to trial, she had the opportunity to contest allegations regarding the confinement of her
animals had she chosen to do so. She did not.

P50 {103 Ohio St. 3d 157} Accordingly, in my view, Cowan had a meaningful opportunity to contest
the evidence that her dogs seriously injured Margaret Maurer on October 1, 2001, and had the same
due process rights accorded to any other deferrdant. In other instances of criminal prosecution, the
state removes defendants from society pending trial, seizes the evidence from a crime scene--often
the home of a defendant--pursuant to a warrant pending trial, and even removes children pending
trial, and otherwise takes actions designed to preserve evidence and maintain safety and security in
society pending outcomes of trials.

P51 Requiring these dogs to be secured pending trial is not a denial of due process, but rather a
reasonable measure designed to maintain neighborhood safety pending trial. Accordingly, I would
reverse the judgment of the appellate court.

O'CONNOR, J., cdncurs in the foregoing dissenting opinion.
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Footnotes

Footnotes

1 Although only two of appellee's dogs were implicated in the biting incident, all three of her dogs
were seized and, according to appellant, ultimately destroyed.

2 The right to procedural due process is found in the Fourteenth Amendment to the United States
Constitution and Section 16, Article I of the Ohio Constitution. State v. Hayden, 96 Ohio St. 3d 211,
2002 Ohio 4169, 773 N.E.2d 502, P6.

3 R.C. 955.22 provides:

"(A) As used in this section, 'dangerous dog' and 'vicious dog' have the same meanings as in section
955.11 of the Revised Code.

"(D) Except when a dangerous or vicious dog is lawfully engaged in hunting or training for the
purpose of hunting and is accompanied by the owner,* * * no owner* ** of a dangerous or vicious dog
shall fail to do either of the following:

"(1) While that dog is on the premises of the owner,* * * securely confine it all times in a locked pen
that has a top, locked fenced yard, or other locked enclosure that has a top, except that a dangerous
dog may, in the alternative, be tied with a leash or tether so that the dog is adequately restrained;

"(E) No owner* * * of a vicious dog shall fail to obtain liability insurance* '* providing coverage in each
occurrence* * * of not less than one hundred thousand dollars because of damage or bodily injury to
or death of a person caused by the vicious dog."

R.C. 955.11(A)(1)(a) defines "dangerous dog" as "a dog that, without provocation,* has chased or
approached in either a menacing fashion or an apparent attitude of attack, or has attempted to bite or
otherwise endanger any person, while that dog is off the premises of its owner* `* and not under the
reasonable control of its owner* * * or not physically restrained or confined in a locked pen which has a
top, locked fenced yard, or other locked enclosure which has a top."

R.C. 955.11(A)(4)(a) defines "vicious dog" as "a dog that, without provocation* meets any of the
following:

"(i) Has killed or caused serious injury to any person;

"(ii) Has caused injury, other than killing or serious injury, to any person, or has killed another dog."

4 N. Securities Co. v. United States (1904), 193 U.S. 197, 400, 24 S.Ct 436, 48 L.Ed. 679
(Holmes, J., dissenting) ("Great cases, like hard cases, make bad law").

5 The neighbor described the October 1, 2001 incident at trial as follows:

"I walked out through the garage and [Cowan's dogs] were coming towards me, and I shouted at
them and waved and told them to go hdme, and they kept coming.

""* They came across the grass from the Cowan's property to our driveway, and they just kept
coming and I became frightened and turned around to get ready to run and they jumped me from
behind and one of them grabbed my arm and the other one grabbed my leg, and I swung around on
my left leg to throw them off and [my husband] came out of the garage at the same time with a log and
-- a couple logs he got there and started throwing them at them, and I was able to get away and go
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into the house."

6 The deputy dog warden testified as follows:

"Q. When you attempted to contact Ms. Cowan [after investigating the October 1, 2001 dog-bite
complaint] what were you going to discuss with her?

"A. Well, she needed to be advised of [the] quarantine [imposed by R.C. 955.261 ], double-check that
the dogs were confined, check to see if the dogs had rabies shots, advised of the vicious dog law.
,,..*

"Q.* * * And based upon your investigation that evening, have Ms. Cowan's dogs done something to
qualify as a vicious dog?

"A. Yes.

"Q. And what specifically had they done?

"A. Seriously injured a person."

7 Afterthejury returned a guilty verdict, the court included in its sentencing order the following:

"Defendant's dogs are to be surrendered to the Portage County Dog Warden immediately. The Dog
Warden is given the authority to place the animals with an appropriate owner, not in Portage County,
or if necessary, the Portage County Dog Warden is granted the authority to destroy the Defendant's
dogs. The Portage County Dog Warden must retain the animals at the Portage County Dog Shelter for
at least thirty (30) days. The Dog Warden, after thirty (30) days has lapsed, may allow the dogs to be
adopted by an appropriate out of county ovvnef, or if absolutely necessary, may authorize the
destruction of the animals."

The court of appeals stayed this part of the sentence pending appeal contingent upon the payment of
$ 840 per month, but ordering that "if appellant fails to make a timely payment as to any particular ,
month, the Portage County Dog Warden shall be allowed to dispose of the three dogs in the manner
stated in the trial court's judgment."

8 Pursuant to R.C. 955.11 (A)(4)(a) , a "vicious dog" is one that "without provocation and subject to
division (A)(4)(b) of this section, meets any of the following:

"(i) Has killed or caused serious injury to any person;

"(ii) Has caused injury, other than killing or serious injury, to any person, or has killed another dog.

"(iii) Belongs to a breed that is commonly known as a pit bull dog. The ownership, keeping, or `
harboring of such a breed of dog shall be prima-facie evidence of the ownership, keeping, or
harboring of a vicious dog."

9 R.C. 955.22(D) provides that the owner of a vicious dog must securely confine it all times.
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GRAYNED v. CITY OF ROCKFORD

No. 70-5106

SUPREME COURT OF THE UNITED STATES

408 U.S. 104; 92 S. Ct. 2294; 33 L. Ed. 2d 222; 1972 U.S. LEXIS 26

January 19, 1972, Argued
June 26, 1972, Decided

PRIOR HISTORY:

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

DISPOSITION: 46 III. 2d 492, 263 N. E. 2d 866, affirmed in part and reversed in part.

SUMMARY: A demonstrator in front of a Rockford, Illinois, high school was convicted in the Circuit Court of
Winnebago County of violating the Rockford antipicketing ordinance, which outlawed demonstrations near
schools in session (except peaceful labor picketing), and the Rockford antinoise ordinance, which prohibited
disturbing a school session by wilfully making a noise or diversion while on adjacent public or private
grounds. The Supreme Court of Illinois affirmed (46 III 2d 492, 263 NE2d 866).

On appeal, the United States Supreme Court reversed with respect to the antipicketing ordinance, but
affirmed with respect to the aritinoise ordinance. In an opinion by Marshall, J., expressing the views of seven
members of the court, it was held that (1) the antipicketing ordinance violated the equal protection clause
because it made an impermissible distinction between labor picketing and other peaceful picketing; and (2)
the antinoise ordinance was neither unconstitutionally vague nor unconstitutionally overbroad in restricting
First Amehdment freedoms.

Blackmun, J., joined in the court's opinion as to (1), and concurred in the result as to (2).

Douglas, J., joined in the court's opinion as to (1), but dissented as to (2) on the ground that the
demonstrator could not constitutionally be convicted, because he was not noisy, boisterous, or rovVdy at the
demonstration.

LAWYERS' EDITION HEADNOTES:

[***HN1]
APPEAL AND ERROR §1084(2)
claims not presented --

Headnote: [1A]
[1B]
On an appeal in which the appellant's sole claim is that he was convicted under facially unconstitutional
ordinances, there is no occasion for the court to evaluate either the police's selective arrests or the
sufficiency of the evidence that the appellant himself actually engaged in conduct within the terms of the
ordinances.

:
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.^** ...
CONSTITUTIONAL LAW §501
equal protection -- offenses --

Headnote: [2]
A municipal disorderly conduct ordinance which prohibits picketing or demonstrating on a public way within
150 feet of any primary or secondary sthool building, from 30 minutes before school is in session until 30
minutes after school has been concluded, "provided that this subsection does not prohibit the peaceful
picketing of any school involved in a labor dispute," is unconstitutional because it makes an impermissible
distinction between labor picketing and other peaceful picketing.

[***HN3]
APPEAL AND ERROR §1660.
statutory amendment pending appeal --

Headnote:[3A] [3B]
Notwithstanding the postconviction amendment of the ordinance under which an appellant was arrested and
convicted, so as to delete unconstitutional language, the United States Supreme Court must consider the
facial constitutionality of the ordinance in effect when the appellant was arrested and convicted.

[***HN4]
STATUTES §17
vagueness --

Headnote: [4]
It is a basic principle of due process that an enactment is void for vagueness if its prohibitions are not clearly
defined.

[***HN5]
STATUTES §18
vagueness --

Headnote: [SA]
[SB]
[5C]
An antinoise ordinance, which forbids any person, while on public or private grounds adjacent to any buifding
in which a school or any class thereof is in session, from wilfully making or assisting in the making of any
noise or diversion which disturbs the peace or good order of such school session or class thereof, is not
impeirmissibly vague.

[***HN6]
APPEAL AND ERROR §709
construing state laws --

Headnote: [6]
The United States Supreme Court is without power to construe and narrow state laws.

[***HN7]
CONSTITUTIONAL LAW §525
statutes -- overbreadth --

Headnote: [7]
A clear and precise enactment may nevertheless be "overbroad" if in its reach it prohibits constitutionally
protected conduct.

[***HN8]
STATUTES §37
standingto challenge --

Headnote:[8]
One convicted under an ordinance has standing to challenge the ordinance as unconstitutionally overbroad.
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CONSTITUTIONAL LAW §925
free speech -- pubfic places --

Headnote: [9]
The right to use a public place for expressive activity may be restricted only for weighty reasons.

[***HN10]
CONSTITUTIONAL LAW §925
free speech --

Headnote: [10]
The government has no power to restrict expressive activity because of its message.

[***HN11]
CONSTITUTIONAL LAW §935.5
demonstrations --

Headnote:[11]
Reasonable "time, place and manner" regulations on expressive activity may be necessary to further
significant governmental interests, and are permitted; but subject to such reasonable regutation, peaceful
demonstrations in public places are protected by the First Amendment, although when they turn violent,
demonstrations lose their protected quality as expression under the First Amendment.

[***HN12]
CONSTITUTIONAL LAW §925
free speech -- regulation --

Headnote: [12]
The nature of a place and the pa«ern of its normal activities dictate the kinds of regulations of the time,
place, and manner of expressive conduct that are reasonable; the crucial question is whether the manner of
expression is basically incompatible with the normal activity of a particular place at a particular time,
weighing heavily the fact that communication is involved and that the regulation must be narrowly tailored to
further the state's legitimate interest.

[***HN13]
CONSTITUTIONAL LAW §925
,940 First Amendment rights -- public places --

Headnote: [13]
Access to the streets, sidewalks, parks, and other similar public places for the purpose of exercising First
Amendment rights cannot constitutionally be denied broadly.

[***HN14]
CONSTITUTIONAL LAW §925
free speech -- regulation --

Headnote:[14]
Free expression cannot be abridged or denied in the guise of regulation.

[***HN15]
STATUTES §14
ordinance -- validity --

Headnote:[15A]
[15B]
An antinoise ordinance, which forbids any person, while on public or private grounds adjacent to any building
in which a school or any class thereof is in session, from wilfully making or assisting in the making of any
noise or diversion which disturbs the peace or good order of such school session or class thereof, is not an
unconstitutionally overbroad regulation of expressive activity around a school.
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CONSTITUTIONAL LAW §925.8
expression -- school regulation --
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Headnote:[16]
School property may not be declared off-lirriits for expressive activity by students, and the public sidewalk
adjacent to school grounds may not be declared off-limits for expressive activity by members of the public,
but in each case, expressive activity may be prohibited if it materially disrupts classwork or involves
substantial disorder or invasion of the rights of others.

[***HN17]
CONSTITUTIONAL LAW §925
free speech -- place --

Headnote:[17]
One is not to have the exercise of his liberty of expression in appropriate places abridged on the plea that it
may be exercised in some other place.

[***HN18]
CONSTITUTIONAL LAW §925.8
demonstrations -- schools --

Headnote: [18]
Noisy demonstrations which disrupt or are incompatible with normal school activities may be prohibited next
to a school when classes are in session.

SYLLABUS: 1. Antipicketing ordinance, virtually identical with one invalidated as violative of equal protection
in Police Department of Chicago v. Mosley, ante, p. 92, is likewise invalid. P. 107.

2. Antinoise ordinance prohibiting a. person while on grounds adjacent to a building in which a school is in
session from willfully making a noise or diversion that disturbs or tends to disturb the peace or good order of
the school session is not unconstitutionally vague or overbroad. The ordinance is not vague since,.with fair
warning, it prohibits only actual or imminent, and willful, interference with normal school activity, and is not a
broad invitation to discriminatory enforcement. Cox v. Louisiana, 379 U.S. 536; Coates v. Cincinnati, 402
U.S. 611, distinguished. The ordinance is not overbroad as unduly interfering with First Amendment rights
since expressive activity is prohibited only if it "materially disrupts classwork." Tinker v. Des Moines School
District, 393 U.S. 503, 513. Pp. 107-121.

COUNSEL: Sophia H. Hall argued the cause for appellant. With her on the briefs were William R. Ming, Jr.,
and Aldus S. Mitchell. . -

William E. Collins argued the cause for appellee. With him on the brief were A. Curtis Washburn and Charles
F. Thomas.

JUDGES: Marshall, J., delivered the opinion of the Court, in which Burger, C. J.; and Brennan, Stewart,
White, Powell, and Rehnquist, JJ., joined. Blackmun, J., filed a statement joining in the judgment and in Part
I of the Court's opinion and concurring in the result as to Part II of the opinion, post, p. 121. Douglas, J., filed
an opinion dissenting in part and joining in Part I of the Court's opinion, post, p. 121.

OPINIONBY: MARSHALL

OPINION: [*105] [***2251 [**2297] MR. JUSTICE MARSHALL delivered the opinion of the Court.

Appellant Richard Grayned was convicted for his part in a demonstration in front of West Senior High School
in Rockford, Illinois. Negro students at the school had first presented their grievances to school
administrators. When the principal took no action .on crucial complairits, a more public demonstration of
protest was planned. On April 25, 1969, approximately 200 people -- students, their family members, and
friends -- gathered next to the school grounds. Appellant, whose brother and twin sisters were attending the
school, was part of this group. The demonstrators marched around on a sidewalk about 100 feet from the
school building, which was set back from the street. Many carried signs which summarized the grievances:
"Black cheerleaders to cheer too"; "Black history with black teachers"; "Equal rights, Negro counselors."
Others, without placards, made the "power to the people" sign with their upraised and clenched fists.
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,
[***226] In other respects, the evidence at appellant's trial was sharply contradictory. Government

witnesses reported that the demonstrators repeatedly cheered, chanted, baited policemen, and made other
noise that was audible in the school; that hundreds of students were distracted from their school activities
and lined the classroom windows to watch the demonstration; that some demonstrators successfully yelled to
their friends to leave the school building and join the demonstration; that uncontrolled latenesses after period
changes in the school were far greater than usual, with late students admitting that they had been watching
the demonstration; and that, in generaf, orderly school procedure was disrupted: Defense witnesses claimed
that the demonstrators were at all times quiet and orderly; that they did not seek to violate the law, but only
to "make [*106] a point"; that the only noise was made by policemen using loudspeakers; that almost no
students were noticeable at the schoolhouse windows; and that orderly school procedure was not disrupted.

[***HR1A] [1A]
After warning the demonstrators, the police arrested 40 of them, including appellant. nl For participating in
the [**2298] demonstration, Grayned was tried and convicted of violating two Rockford ordinances,
hereinafter referred to as the "antipicketing" ordinance and the "antinoise" ordinance. A $ 25 fine was
imposed for each violation. Since Grayned challenged the constitutionality of each ordinance, he appealed
directly to the Supreme Court of Illinois. III. Sup. Ct. Rule 302. He claimed that the ordinances were invalid
on their face, but did not urge that, as applied to him, the ordinances had punished constitutionally protected
activity. The Supreme Court of Illinois held that both ordinances were constitutional on their face. 46 III. 2d
492, 263 N. E. 2d 866 (1970). We noted probable jurisdiction, 404 U. S. 820 (1971). We conclude that the
antipicketing ordinance is unconstitutional, but affirm the court below with respect to the antinoise ordinance.

[***HR1B] [113]

-------------- Footnotes ---------------
nl Police officers testified that"there was no way of picking out any orie in particular" while making arrests.
Report of Proceedings in Circuit Court, 17th Judicial Circuit, Winnebago County 66. However, apparently only
males were arrested. Id., at 65, 135, 147. Since appellant's sole claim in this appeal is that he was convicted
under facialiy unconstitutional ordinances, there is no occasion for us to evaluate eithef the propriety of these
selective arrests or the sufficiency.of evidence that appellant himself actually engaged in conduct within the
terms of the ordinances. MR. JUSTICE DOUGLAS, in concluding that appellant's particular behavior was
protected by the First Amendment, reaches a question not presented by the parties here or in the court
below. See Tr. of Oral Arg. 16-17; Jurisdictional Statement 3; City of Rockford v. Grayned, 46 III. 2d 492,
494, 263 N. E. 2d 866, 867 (1970).

------------ End Footnotes--------------

[*107] I

[***HR2] [2]
[***HR3A] [3A]

At the time of appellant's arrest and conviction, Rockford's antipicketing ordinance provided that

"A person commits disorderly conduct when he knowingly:

"(i) Pickets or demonstrates on a public way within 150 feet of any primary or secondary school building
while the school is in session and one-half hour before the school is in session and one-half hour after the
school session has been concluded, provided that this subsection [***227] does not prohibit the peaceful
picketing of any school involved in a labor dispute ...." Code of Ordinances, c. 28, § 18.1 (i).

This ordinance is identical to the Chicago disorderly conduct ordinance we have today considered in Police
Department of Chicago v. Mosley, ante, p. 92. For the reasons given in Mosley, we agree with dissenting
Justice Schaefer below, and hold that § 18.1 (i) violates the Equal Protection Clause of the Fourteenth
Amendment. Appellant's conviction under this invalid ordinance must be reversed. n2
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- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

Page 6 of 16

n2 In November 1971, the antipicketing ordinance was amended to delete the labor picketing proviso. As
Rockford notes, "This amendment and deletion has, of course, no effect on Appellant's personal situation."
Brief 2. Necessarily, we must consider the faciaf constitutionality of the ordinance in effect when appellant
was arrested and convicted.

------------ End Footnotes --------------

II -

The antinoise ordinance reads, in pertinent part, as follows:

"No person, while on public or private grounds adjacent to any building in which a school or any [*108]
class thereof is in session, shall willfully make or assist in the making of any noise or diversion which disturbs
or tends to disturb the peace or good order of such school session or class thereof. ..." Code of Ordinances,
c. 28, § 19.2 (a).

Appellant claims that, on its face, this ordinance is both vague and overbroad, and therefore unconstitutional.
We conclude, however, that the ordinance suffers from neither of these related infirmities.

A. Vagueness

[***HR4] [4]
It is a basic principle of due process that an enactment is void for vagueness if its prohibitions are not clearly
defined. Vague laws offend several important values. First, because we assume that man is free to steer
between lawful and unlawful conduct, we insist that laws give the person of ordinary intelligence a reasonable
opportunity [**2299] to know what is prohibited, so that he may act accordingly. Vague laws may trap the
innocent by not providing fair warning. n3 Second, if arbitrary and discriminatory enforcement.is to be
prevented, laws must provide explicit standards for those who apply them. n4 A vague [***228] law
impermissibly delegates [*109] basic policy matters to policemen, judges, and juries for resolution on an ad
hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory application. n5 Third, but
related, where a vague statute "abut[s] upon sensitive areas of basic First Amendment freedoms," n6 it
"operates to inhibit the exercise of [those] freedoms." n7 Uncertain meanings inevitably lead citizens to
''steer far wider of the unlawful zone' ... than if the boundaries of the forbidden areas were clearfy marked."
n8

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n3 E. g., Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1972); Cramp v. Board of Public
Instructibn, 368 U.S. 278, 287 (1961); United States v. Harriss, 347 U.S. 612, 617 (1954); Jordan v. De
George, 341 U.S. 223, 230-232 (1951); Lanzetta v. NewJersey, 306 U.S. 451, 453 (1939); Connally v.
General Construction Co., 269 U.S. 385, 391 (1926); United States v. Cohen Grocery Co., 255 U.S. 81, 89
(1921); International Harvester Co. v. Kentucky, 234 U.S. 216, 223-224 (1914).

n4 E. g., Papachristou v City ofJacksonviUe, supra; Coates v. Cincinnati, 402 U.S. 611, 614 (1971); Gregory
v. Chicago, 394 U.S. 111, 120 (1969) (Black, J., concurring); Interstate Circuit v. Dallas, 390 U.S. 676, 684-
685 (1968); Ashton v. Kentucky, 384 U.S. 195, 200 (1966); Giaccio v. Pennsylvania, 382 U.S. 399 (1966);
Shuttlesworth v. Birmingham, 382 U.S. 87, 90-91 (1965); Kunz v. New York, 340 U.S. 290 (1951); Saia v.
New York, 334 U.S. 558, 559-560 (1948); Thornhill v. Alabama, 310 U.S. 88, 97-98 (1940); Herndon v.
Lowry, 301 U.S. 242, 261-264 (1937).
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N5 Where First Amendment interests are affected, a precise statute "evincing a legislative judgment that
certain specific conduct be ... proscribed," Edwards v. South Carolina, 372 U.S. 229, 236 (1963), assures us
that the legislature has focused on the First Amendment interests and determined that other governmental
policies compel regulation. See Kalven, The Concept of the Public Forum: Cox v. Louisiana, 1965 Sup. Ct.
Rev. 1, 32; Garnerv. Louisiana, 368 U.S. 157, 200, 202 (1961) (Harlan, J., concurring in judgment).

n6 Baggett v. Bullitt, 377 U.S. 360, 372 (1964).

n7 Cramp v. Board of Public Instruction, 368 U.S., at 287.

n8 Baggett v. Bullitt, supra, at 372, quoting Speiser v. Randall, 357 U.S. 513, 526 (1958). See Interstate
Circuit v. Dallas, supra, at 684; Ashton v. Kentucky, supra, at 195, 200-201; Dombrowski v. PFster, 380 U.S.
479, 486 (1965); Smith v. California, 361 U.S. 147, 150-152 (1959); Winters v. New York, 333 U.S. 507
(1948); Stromberg v. California, 283 U.S. 359, 369 (1931).

------------EndFootnotes--------------[***HR5A] [SA]
[***HR6] [6]

Although the question is close, we conclude that the antinoise ordinance is not impermissibly vague. The
court below rejected appellant's arguments "that proscribed conduct was not sufficiently specified and that
police were-given too broad a discretion in determining whether conduct was proscribed." 46 III. 2d, at 494,
263 N. E. 2d, at 867. Although it referred to other, similar statutes it had recently construed and upheld, the
court [*110] below [**2300] did not elaborate on the meaning'of the antinoise ordinance. n9 In this
situation, as Mr. Justice Frankfurter put it, we must "extrapolate its allowable meaning." n10 Here, we are
"relegated ... to the words of the ordinance itself," n11 to the interpretations the court below has given to
analogous statutes, n12 and, perhaps to some degree, to the interpretation of the statute given by those
charged with enforcing it. n13 "Extrapolation," of course, is a delicate task, for it is not within our power to
construe and narrow state laws. n14

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n9 The trial magistrate simply charged the jury in the words of the ordinance. The complaint and verdict form
used slightly different language. See n. 24, infra.

n10 Garnerv. Louisiana, 368 U.S., at 174 (concurring in judgment).

nll Coates v. Cincinnati, 402 U.S., at 614.

n12 E. g., Gooding v. Wi(son, 405 U.S. 518 (1972).

n13 E. g., Lake Carriers Assn. v. MacMullan, 406 U.S. 498, 50,6-508 (1972); Co/e v. Richardson, 405 U.S.
676 (1972); Ehlert v. United States, 402 U.S. 99, 105, 107 (1971); cf. Poe v. Ullman, 367 U.S. 497 (1961).

n14 United States v. 37 Photographs, 402 U.S. 363, 369 (1971).
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._ - -- = - - - - ' ",-End Faothotes- - - - - - - - - - - - -- [**-HRSB] [5B] . , _.. _ . . . .:. , : ..
With that warning, we find no unconstitutional vagueness in the antinoise ordinance. Condemned to the use
of words, we can never expect [***229] mathematical certainty from our language. n15 The words of the
Rockford ordinance are marked by "flexibility and reasonable breadth, rather than meticulous specificity,"
Esteban v. Central Missouri State College, 415 F.2d 1077, 1088 (CA8 1969) (Blackmun, J.), cert. denied, 398
U.S. 965 (1970), but we think it is clear what the ordinance as a whole prohibits. Designed, according to its
preamble, "for the protection of Schools," the ordinance forbids deliberately [*111] noisy or diversionary
n16 activity that disrupts or is about to disrupt normal school activities. It forbids this willful activity at fixed
times -- when school is in session -- and at a sufficiently fixed place -- "adjacent" to the school. n17 Were we
left with just the words of the ordinance, we might be troubled by the imprecision of the phrase "tends to
disturb." n18 However, in Chicago.v. Meyer, 44 III. 2d 1, 4, 253 N. E. 2d 400, 402 (1969), and Chicago v.
Gregory, 39 III. 2d 47, 233 N. E. 2d 422 (1968), reversed on other grounds, 394 U.S. 111 (1969), the
Supreme Court of Illinois construed a Chicago ordinance prohibiting, inter alia, a "diversion tending to disturb
the peace," and held that it permitted conviction only where there was "[**2301] imminent threat of
violence." (Emphasis supplied.) See Gregory v. Chicago, 394 U.S. 111, 116-117, 121-122 (1969) (Black, J.,
concurring). n19 Since Meyer was specifically cited in the opinion below, and it in turn drew heavily on
Gregory, we think it proper to conclude that the Supreme Court of Illinois would interpret the Rockford
ordinance to prohibit only actual [*112] or imminent interference with the "peace or good order" of the
school. n20

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n15 It will always be true that the fertile legal "imagination can conjure up hypothetical cases in which the
meaning of [disputed] terms will be in nice question." American Communications Assn. v. Douds, 339 U.S.
382, 412 (1950).

n16 "Diversion" is defined by Webster's Third New International Dictionary as "the act or an instance of
diverting from one course or use to another ...: the act or an instance of diverting (as the mind or
attention) from some activity or concern ...: a turning aside ...: something that turns the mind from
serious concerns or ordinary matters and relaxes or amuses."

n17 Cf. Cox v. Louisiana, 379 U.S. 559, 568-569 (1965) ("near" the courthouse not impermissibly vague).

n18 See Gregory v. Chicago, 394 U.S., at 119-120 (Black, J., concurring); Gooding v. Wilson, 405 U.S., at
525-527; Craig v. Harney, 331 U.S. 367, 372 (1947); cf. Chaplinsky V. New Hampshire, 315 U.S. 568 (1942)
(statute punishing "fighting words," that have a "direct tendency to cause acts of violence," upheld); Street v.
New York, 394 U.S. 576, 592 (1969).

n19 Cf. Chicago v. Terminiello, 400 III. 23, 79 N. E. 2d 39 (1948), reversed on other grounds, 337 U. S. 1, 6
(1949).

n20 Some intermediate appellate courts in Illinois appear to have interpreted the phrase "tending to" out of
the Chicago ordinance entirely, at least in some contexts. Chicago v. Hansen, 337 III. App. 663, 86 N. E. 2d
415 (1949); Chicago v. Holmes, 339 Ill. App. 146, 88 N. E. 2d 744 (1949); Chicago v. Nesbitt, 19 III. App. 2d
220, 153 N. E. 2d 259 (1958); but cf. Chicago v. Williams, 45 III. App. 2d 327, 195 N. E. 2d 425 (1963).

In its brief, the city of Rockford indicates that its sole concern is with actual disruption. "[A] court and jury
[are] charged with the duty of determining whether or not ... a school has been disrupted and that the
defendant's conduct, [no matter what it was,] caused or contributed to cause the disruption." Brief for
Appellee 16 (emphasis supplied). This was the theory on which the dity tried appellant's case to the jury,
Report, supra, n. 1, at 12-13, although the jury was instructed in the words of the ordinance. As already
noted, supra, n. 1, no challenge is made here to the Rockford ordinance as applied in this case.

------------ End Footnotes --------------
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- -
Although [***230] the prohibiteii'q.u.antum of disturbance is not specified in the ordinance, it is apparent
from the statute's announced purpose that the measure is whether normal school activity has been or is
about to be disrupted. We do not have here a vague, general "breach of the peace" ord[nance, but a statute
written specifically for the school context, where the prohibited disturbances are easily measured by their
impact on the normal activities of the school. Given this "particular context," the ordinance gives "fair notice
to those to whom [it] is directed." n21 Although the Rockford ordinance may not be as precise as the statute
we upheld in Cameron v. Johnson, 390 U.S. 611 (1968) -- which prohibited picketing "in such a manner as to
obstruct or unreasonably interfere with free ingress or egress to and from" any courthouse -- we think that,
as in Cameron, the ordinance here clearly "delineates its reach in words of common understanding." Id., at
616.

--------------Footnotes---------------

n21 American Communications Assn. v. Douds, 339 U.S., at 412.

------------End Footnotes--------------

[*113] Cox v. Louisiana, 379 U.S. 536 (1965), and Coates v. Cincinnati, 402 U.S. 611 (1971), on which
appellant particularly relies, presented completely different situations. In Cox, a general breach of the peace
ordinance had been construed by state courts to mean "to agitate, to arouse from a state of repose, to
molest, to interrupt, to hinder, to disquiet." The Court correctly concluded that, as construed', the ordinance
permitted persons to be piunished for merely expressing unpopular views. n22 In Coates, the ordinance
punished the sidewalk assembly of three or more persons who "conduct themselves in a manner annoying to
[**2302] persons passing by ..," We held, in part, that the ordinance was impermissibly vague because

enforcement depended on the completely subjective standard of "annoyance."

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n22 Cf. Edwards v. South Carolina, 372 U.S. 229 (1963); Cantwell v. Connecticut, 310 U.S. 296, 308 (1940).
Similarly, in numerous other cases, we have condemned broadly worded licensing ordinances which grant
such standardless discretion to public officials that they are free to censor ideas and enforce their own
personal preferences. Shuttlesworth v. Birmingham, 394 U.S. 147 (1969); Staub v. City of8axley, 355 U.S.
313 (1958); Saia v. New York, 334 U.S. 558 (1948); Schneider v. State, 308 U.S. 147, 163-164 (1939);
Lovell v. Griffin, 303 U.S. 444 (1938); Hague v. CIO, 307 U.S. 496 (1939).

------------ End Footnotes--------------

[***HRSC] [SC]
In contrast, Rockford's antinoise ordinance does not permit punishment for the expression of an unpopular
point of view, and it contains no broad invitation to subjective or discriminatory enforcement. Rockford does
not claim the broad power to punish all "noises" and "diversions." n23 The vagueness of these terms, by
themselves, is dispelled by the ordinance's requirements that (1) the "noise or diversion" be actually
incompatible with normal school activity; (2) there be a demonstrated causality between the disruption that
occurs and the "noise or diversion"; and (3) the acts be [*114] "willfully" done. n24
"Undesirables [***231] " or their "annoying" conduct may not be punished. The ordinance does not permit
people to "stand on a public sidewalk ... only at the whim of any police officer." n25 Rather, there must be
demonstrated interference with school activities. As always, enforcement requires the exercise of some
degree of police judgment, but, as confined, that degree of judgment here is permissible. The Rockford City
Council has rnade the basic policy choices, and has given fair warning as to what is prohibited. "The
ordinance defines boundaries sufficiently distinct" for citizens, policemen, juries, and appellate judges. n26 It
is riot impermissibly vague.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n23 Cf. Cox v. Louisiana, 379 U.S. 536, 546-550 (1965); Edwards v. South Carolina, 372 U.S., at 234-237.
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-. . ^_-_ ._.._. __. . , .n24 7racking the:complaint. , the ju.ry verdict found Grayned guilty of "wilfully causing diversion of good order
of public school in session, in that while on school grounds and while school was in session, did wiifully make
and assist in the making of a diversion which tended to disturb the peace and good order of the school
session and class thereof."

n25 Shuttlesworth v. Birmingham, 382 U.S., at 90.

n26 Chicago v. Fort, 46 III. 2d 12, 16, 262 N. E. 2d 473, 476 (1970), a case cited in the opinion below.

------------ End Footnotes --------------

B. Overbreadth

[***HR7] [7]
[***HR8] [8]

A clear and precise enactment may nevertheless be "overbroad" if in its reach it prohibits constitutionally
,protected conduct. n27 Although appellant does not claim that, as applied to him, the antinoise ordinance has
punished protected expressive activity, he claims that the ordinance is overbroad on its face. Because
overbroad laws, like vague ones, deter privileged activity, our cases firmly establish appellant's standing to
raise an overbreadth challenge. n28 The crucial question, then, is [*115] whether the ordinance sweeps
within its prohibitions what may not be punished under the First and Fourteenth Amendments. Specifically,
appellant contends that the Rockford ordinance unduly interferes with First and Fourteenth Amendment rights
to picket on a public sidewalk near a school. We disagree.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n27 See Zwickler v. Koota, 389 U.S. 241, 249-250 (1967), and cases cited.

n28 E. g., Gooding v. Wilson, 405 U.S. 518 (1972); Coates v. Cincinnati, 402 U.S., at 616; Dombrowski v.
Pfister, 380 U.S., at 486, and cases cited; Kunz v. New York, 340 U.S. 290 (1951).

------------ End Footnotes--------------

[***HR9] [9]
In considering the right of a municipality to control the use of public streets for the expression of religious [or
political] views, we start with the words of Mr. Justice Roberts that 'Wherever the title of streets and parks
may rest, they have immemorially been held in trust for the use of the public and, time out of mind, have
been used for purposes of assembly, communicating thoughts between citizens, and discussing [**2303]
public questions.' Hague v. CIO, 307 U.S. 496, 515 (1939)." Kunz v. New York, 340 U.S. 290, 293 (1951).
See Shuttlesworth v. Birmingham, 394.U.S. 147, 152 (1969). The right to use a public place for expressive
activity may be restricted only for weighty reasons.

[***HR10] [10]
[***HR11] [11]

Clearly, government has no power to restrict such activity because of its message. n29 Our cases make
equally clear, however, that reasonable "time, place and manner" regulations may be necessary to further
significant governmental interests, [***232] and are permitted. n30 For example, two parades cannot
march on the same street simultaneously, and government may allow only one. Cox v. New Hampshire, 312
U.S. 569, 576 (1941). A demonstration or parade on a large street during rush hour [*1161 might put an
intolerable burden on the essential flow of traffic, and for that reason could be prohibited. Cox v. Louisiana,
379 U.S., at 554. If overamplified loudspeakers assault the citizenry, government may turn them down.
Kovacs v. Cooper, 336 U.S. 77 (1949); Saia v. New York; 334 U.S. 558, 562 (1948). Subject to such
reasonable regulation, however, peaceful demonstrations in public places are protected by the First
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Amendrnent: n31 Ofi_course, where demonstrations.,turn viole_nt,-
expiession. under'the FirsEAmendment. n32

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n29 Police Department of Chicago v. Mosley, ante, p. 92.
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n30 Cox v. New Hampshire, 312 U.S. 569, 575-576 (1941); Kunz v. New York, 340 U.S., at 293-294; Poulos
v. New Hampshire, 345 U.S. 395, 398 (1953); Cox v. Louisiana, 379 U.S., at 554-555; Cox v. Louisiana, 379
U.S. 559 (1965); Adderley v. Florida, 385 U.S. 39, 46-48 (1966); Food Employees v. Logan Valley Plaza, 391
U.S. 308, 320-321 (1968); Shuttlesworth v. Birmingham, 394 U.S. 147 (1969).

n31 Police Department of Chicago v. Mosley, ante, at 95-96, and cases cited.

n32 See generally T. Emerson, The System of Freedom of Expression 328-345 (1970).

------------ EndFootnotes-------------- [***HR12] (12]
[***HR13] [13]
[***HR14] [14]

The nature of a place, "the pattern of its normal activities, dictate the kinds of regulations of time, place, and
manner that are reasonable." n33 Although a silent vigil may not unduly interfere with a public library, Brown
v. Louisiana, 383 U.S. 131 (1966), making a speech.in the reading room almost certainly would. That same
speech should be perfectly appropriate in a park. The crucial question is whether the manner of expression is
basically incompatible with the normal activity of a particular place at a particular time. Our cases make clear
that in assessing the reasonableness of a regulation, we must weigh heavily the fact that communication is
involved; n34 the regulation must be narrowly [*117] tailored [**2304] to further the State's legitimate
interest. n35 Access [***233] to the "streets, sidewalks, parks, and other similar public places ... for the
purpose of exercising [First Amendment rights] cannot constitutionally be denied broadly ...." n36 Free
expression "must not, in the guise of regulation, be abridged or denied." n37

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n33 Wright, The Constitution on the Campus, 22 Vand. L. Rev. 1027, 1042 (1969). Cf. Cox v. Louisiana, 379
U.S. 559 (1965); Adderley v. Florida, 385 U.S. 39 (1966); Food Employees v. Logan Valley Plaza, 391 U.S.
308 (1968); Tinker v. Des Moines School District, 393 U.S. 503 (1969). '

n34 E. g., Schneider v. State, 308 U.S. 147 (1939); Talley v. California, 362 U.S. 60 (1960); Saia v; New
York, 334 U.S., at 562; Cox v. New Hampshire, 312 U.S., at 574; Hague v. CIO, 307 U.S., at 516. See
generally Kalven, The Concept of the Public Forum: Cox v. Louisiana, 1965 Sup. Ct. Rev. 1.

n35 De Jonge v. Oregon, 299 U.S. 353, 364-365 (1937); Lovell v. Griffin, 303 U.S.,, at 451; Schneider v.
State', 308 U.S., at 164; Cantwell v. Connecticut, 310 U.S., at 307; Cox v. Louisiana, 379 U.S., at 562-564;
Davis v. Francois, 395 F.2d 730 (CA5 1968). Cf. Shelton v. Tucker, 364 U.S. 479, 488 (1960); NAACP v.
Button, 371 U.S. 415, 438 (1963).

n36 Food Employees v. Logan Valley Plaza, 391 U.S., at 315.

n37 Hague v. CIO, 307 U.S., at 516.
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- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [***HR15A] [15A]
In light of these general principles, we do not think that Rockford's ordinance is an unconstitutional regulation
of activity around a school. Our touchstone is Tinkerv. Des Moines School District, 393 U.S. 503 (1969), in
which we considered the question of how to accommodate First Amendment rights with the "special
characteristics of the school environment." Id., at 506. Tinker held that the Des Moines School District could
not punish students for wearing black armbands to school in protest of the Vietnam war. Recognizing that
"'wide exposure to ... robust exchange of ideas"' is an "important part of the educational process" and
should be nurtured, id., at 512, we concluded that free expression could not be barred from the school
campus. We made clear that "undifferentiated fear or apprehension of disturbance is not enough to overcome
the right to freedom of expression," id., at 508, n38 and that particular expressive activity could not be
prohibited because of a "mere desire to avoid the discomfort and unpleasantness that always accompany an
unpopular viewpoint," id., at 509. But we nowhere suggested that students, teachers, or anyone else has an
absolute constitutional right to use [*118] all parts of a school building or its immediate environs for his
unlimited expressive purposes. Expressive activity could certainly be restricted, but only if the forbidden
conduct "materially disrupts classwork or involves substantial disorder or invasion of the rights of others."
Id., at 513. The wearing of armbands was protected in Tinker because the students "neither interrupted
school activities nor sought to intrude in the school affairs or the lives of others. They caused discussion
outside of the classrooms, but no interference with work and no disorder." Id., at 514. Compare Burnside v.
Byars, 363 F.2d 744 (CA5 1966), and Butts v. Dallas Ind. School District, 436 F.2d 728 (CA5 1971), with
Blackwell v. Issaquena County Board of Education, 363 F.2d 749 (CA5 1966).

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n38 Cf. Hague v. CIO, supra, at 516.

------------EndFootnotes--------------[***HR16] [16]
Just as Tinker made clear that school property may not be declared off limits for expressive activity by
students, we think it clear that the public sidewalk adjacent to school grounds may not be declared off limits
for expressive activity by members of the public. But in each case, expressive activity may be prohibited if it
"materially disrupts classWork or involves substantial disorder or invasion of the rights of others." Tinker v.
Des Moines School District, 393 U.S., at 513. n39

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n39 In Tinker we recognized that the principle of that case was not limited to expressive activity within the
school building itself. Id., at 512 n. 6, 513-514. See Esteban v.. Central Missouri State College, 415 F.2d 1077
(CA8 1969) (Blackmun, J.), cert. denied, 398 U.S. 965 (1970); Jones v. Board of Regents, 436 F.2d 618
(CA9 1970); Hammond v. South Carolina State College, 272 F.Supp. 947 (SC 1967), cited in Tinker.

------------ End Footnotes--------------

[***HR17] [17]
We [***234] would be ignoring reality if we did hot recognize that the public schools in a community are
important institutions, and are often the focus of [**2305]- signifcant grievances. n40 Without interfering
with normal school activities, [*119] daytime picketing and handbilling on public grounds near a school can
effectively publicize those grievances to pedestrians, school visitors, and deliverymen, as well as to teachers,
administrators, and students. Some picketing to that end will be.quiet and peaceful, and will in no way
disturb the normal functioning of the school. For example, it would be highly unusual if the dassic expressive
gesture of the sofitary picket disrupts anything related to the school, at least on a public sidewalk open to
pedestrians. n41 On the other hand, schools could hardly tolerate boisterous demonstrators who drown out
classroom conversation, make studying impossible, block entrances, or incite children to leave the
schoolhouse. n42
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n40 Cf. Thornhill v. Alabama, 310 U.S., at 102. It goes without saying that "one is not to have the exercise of
his liberty of expression in appropriate places abridged on the plea that it may be exercised in some other
place." Schneider v. State, 308 U.S., at 163.

n41 Cf. Jones v. Board of Regents, supra.

n42 Cf. Barkerv. Hardway, 283 F.Supp. 228 (SD W. Va.), aff'd, 399 F.2d 638 (CA4 1968), cert. denied, 394
U.S. 905 (1969) (Fortas, J., concurring).

------------ End Footnotes --------------

Rockford's antinoise ordinance goes no further than Tinker says a municipality may go to prevent interference
with its schools. It is narrowly tailored to further Rockford's compelling interest in having an undisrupted
school session conducive to the students' learning, and does not unnecessarily interfere with First
Amendment rights. Far from having an impermissibly broad prophylactic ordinance, n43 Rockford punishes
only conduct which disrupts or is about to disrupt normal school activities. That decision is made, as it should
be, on an individualized basis, given the particular fact situation. Peaceful picketing which does not interfere
with the ordinary functioning of the school is permitted: [*120] And the ordinance gives no license to punish
anyone because of what he is saying. n44

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n43 See Jones v. Board of Regents, supra; Hammond v. South Camlina State College, supra.

n44 Compare Scoville v. 8oard of Education, 425 F.2d 10 (CA7), cert. denied, 400 U.S. 826 (1970); Dickey v.
Alabama State Board of Education, 273 F.Supp. 613 (MD Ala. 1967) (cited in Tinker).

------------EndFootnotes--------------[***HR18] [18]
We recognize that the ordinance prohibits some picketing that is neither violent nor physically obstructive.
Noisy demonstrations that disrupt or are incompatible with normal school activities are obviously within the
ordinance's reach. Such expressive conduct may be constitutionally protected at other places or other times,
cf. Edwards v. South Carolina, 372 U.S. 229 (1963); Cox v. Louisiana, 379 U.S. 536 (1965), but next to a
school, while classes are in session, it may be prohibited. n45 The [***235] antinoise ordinance imposes no
such restriction on expressive activity before or after the school session, while the student/faculty "audience"
enters and leaves the school.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n45 Different considerations, of course, apply in different circumstances. For example, testrictions
appropriate to a single-building high school during class hours would be inappropriate in many open areas on
a college campus, just as an assembly that is permitted outside a dormitory would be inappropriate in the
middle of a mathematics class.

------------ End Footnotes--------------

[**2306]
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[***HI215B] [15B]
In Cox v. Louisiana, 379 U.S. 559 (1965), this Court indicated that, because of the special nature of the
place, n46 persons could be constitutionally prohibited from picketing "in or near" a courthouse "with the
intent of interfering with, obstructing, or impeding the administration of justice." Likewise, in Cameron v.
Johnson, 390 U.S. 611 (1968), we upheld a statute prohibiting [*121] picketing "in such a manner as to
obstruct or unreasonably interfere with free ingress or egress to and from any ... county . . . courthouses."
n47 As in those two cases, Rockford's modest restriction on some peaceful picketing represents a considered
and specific legislative judgment that some kinds of expressive activity should be restricted at a particular
time and place, here in order to protect the schools. n48 Such a reasonable regulation is not inconsistent with
the First and Fourteenth Amendments. n49 The antinoise ordinance is not invalid on its face. n50

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n46 Noting the need "to assure that the administration of justice at all stages is free from outside control and
influence," we emphasized that "[a] State may protect against the possibility of a condusion by the public ..
.[that a] judge's action was in part a product of intimidation and did not flow only from the fair and orderly
working of the judicial process." 379 U.S., at 562, 565.

n47 Quoting Schneiderv. State, 308 U.S., at 161, we noted that "'such activity bears no necessary
relationship to the freedom to . . . distribute information or opinion."' 390 U.S., at 617.

n48 Cf. Gamer v. Louisiana, 368 U.S., at 202-203 (Harlan, J., concurring in judgment).

n49 Cf. Adderley v. Florida, 385 U.S. 39 (1966). In Adderley, the Court held that demonstrators could be
barred from jailhouse grounds not ordinarily open to the public, at ieast where the demonstration obstructed
the jail driveway and-interfered with the functioning of the jail. In Tinker we noted that "a school is not like a
hospital or a jail enclosure." 393 U.S., at 512 n. 6.

n50 It is possible, of course, that there will be unconstitutional applications; but that is not a matter which
presently concerns us. See Shuttlesworth v. Birmingham, 382 U.S., at 91, and n. 1, supra.

------------ EndFootnotes --------------

Thejudgment is

Affirmed in part and reversed in part.

MR. JUSTICE BLACKMUN joins in the judgment and in Part I of the opinion of the Court. He concurs in the
result as to Part II of the opinion.

DISSENTBY; DOUGLAS (In Part)

DISSENT: [***236] MR. JUSTICE DOUGLAS, dissenting in part.

While I join Part I of the Court's opinion, I would also reverse the appellant's conviction under the antinoise
ordinance.

[*122] The municipal ordinance on which this case turns is c. 28, § 19.2 (a) which provides in relevant part:

"That no person, while on public or private grounds adjacent to any building in which a school or any class
thereof is in session, shall willfully make or assist in the making of any noise or diversion which disturbs or
tends to disturb the peace or good order of such school session or class thereof."
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Appeiiant was'one of-170 people pickefing a school 'and carrying signs promoting a black cause -- "Black
cheerleaders to cheer too," "Black history with black teachers," "We want our rights," and the like. Appellant,
however, did not himself carry a picket sign. There was no evidence that he yelled or made any noise
whatsoever. Indeed, the evidence reveals that appellant simply marched quietfy and on one occasion raised
his arm in the "power to the people" salute.

The pickets were mostly students; but they included former students, parents of students, and concerned
citizens. They had made proposals to the school board on their demands and were turned down. Hence the
picketing. The picketing [**2307] was mostly by black students.who were counseled and advised by a
faculty member of the school. The school contained 1,800 students. Those counseling the students advised
they must be quiet, walk hand in hand, no whispering, no talking.

Twenty-five policemen were stationed nearby. There was noise but most of it was produced by the police who
used loudspeakers to explain the local ordinance and to announce that arrests might be made. The picketing
did not stop, and some 40 demonstrators, including appellant, were arrested.

The picketing lasted 20 to 30 minutes and some students went to the windows of the classrooms to observe
it. It is not clear how many there were. The picketing [*123] was, however, orderly or, as bne officer
testified, "very orderly." There was no violence. And appellant made no noise whatever.

What Mr. Justice Roberts said in Hague v. CIO, 307 U.S. 496, 515-516, has never been questioned:

"Wherever the title of streets and parks may rest, they have immemorially been held in trust for the use of
the public and, time out of mind, have been used for purposes of assembly, communicating thoughts
between citizens, and discussing public questions. Such use of the streets and public places has, from ancient
times, been a part of the privileges, immunities, rights, and liberties of citizens. The privilege of a citizen of
the United States to use the streets and parks for communication of views on national questions may be
regulated in the interest of all; it is not absolute, but relative, and must be exercised in subordination to the
general comfort and convenience; and in consonance with peace and good order; but it must not, in the guise
of regulation, be abridged or denied."

[***237] We held in Cox v. Louisiana, 379 U.S. 536, 544-545, that a State could not infringe the right of
free speech and free assembly by convicting demonsrators under a "disturbing the peace" ordinance where
all that the students in that case did was to protest segregation and discrimination against blacks by
peaceably assembling and marching to the courthouse where they sang, prayed, and listened to a speech,
but where there was no violence, no rioting, no boisterous conduct.

The school where the present picketing occurred was the center of a racial conflict. Most of the pickets were
indeed students in the school. The dispute doubtless disturbed the school; and the blaring of the
loudspeakers of the police was certainly a "noise or diversion" in the [*124] meaning of the ordinance. But
there was no evidence that appellant was noisy or boisterous or rowdy. He walked quietly and in an orderly
manner. As I read this record, the disruptive force loosed at this school was an issue dealing with race -- an
issue that is preeminently one for solution by First Amendment means. * That is all that was done here; and
the entire picketing, including appellant's part in it, was done in the best First Amendment tradition.

------ r ------- Footnotes ---------------

* The majority asserts that "appellant's sole claim ... is that he was convicted under facially unconstitutional
ordinances" and that there is, therefore, no occasion to consider whether his activities were protected by the
First Amendment. Ante, at 106 n. 1. Appellant argues, however, that the ordinance is overly broad in that it
punishes constitutionally protected activity. A statute may withstand an overbreadth attack "only if, as
authoritatively construed . . . , it is not susceptible of application to speech ... that is protected by the First
and Fourteenth Amendments." Gooding v. Wilson, 405 U.S. 518, 520 (1972). If the ordinance applies to
appellant's activities and if appellant's activities are constitutionally protected, then the ordinance is overly
broad and, thus, unconstitutional. There is no merit, therefore, to the Court's suggestion that the question
whether "appellant's particular behavior was protected by the First Amendment," ante, at 106 n. 1, is not
presented.
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End Footnotes --------------

REFERENCES: Return To Full Text Ooinion

16 Am Jur 2d, Constitutional Law 346, 500

US L Ed Digest, Constitutional Law 501; Statutes 14, 17

ALR Digests, Constitutional Law 430; Statutes 26, 44

L Ed Index to Anno (Rev ed), Equal Protection of the Laws; Freedom-of Speech, Press, Religion, and
Assembly

ALR Quick Index, Equal Protection of Law; Freedom of Speech and Press; Picketing

Federal Quick Index, Equal Protection of the Laws; Freedom of Speech and Press; Picketing

Annotation References:

Indefiniteness of language as affecting validity of criminal legislation or judicial definition of common-law
crime. 96 L Ed 374, 16 L Ed 2d 1231.

The Supreme Court and the right of free speech and press. 93 L Ed 1151 ,2 L Ed 2d 1706, 11 L Ed 2d 1116,
16 L Ed 2d 1053, 21 L Ed 2d 976.

Participation of student in demonstration on or near campus as warranting imposition of criminal liability for
breach of peace, disorderly conduct, trespass, unlawful assembly, or similar offense. 32 ALR3d 551.

Nonlabor picketing or boycott. 93 ALR2d 1284.

Validity of statute or ordinance against picketing. 35 ALR 1200, 108 ALR 1119, 122 ALR 1043, 125 ALR 963,
130 ALR 1303.
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PAPACHRISTOU ET AL. v. CITY OF JACKSONVILLE

No. 70-5030

SUPREME COURT OF THE UNITED STATES

405 U.S. 156; 92 S. Ct. 839; 31 L. Ed. 2d 110; 1972 U.S. LEXIS 84

December 8, 1971, Argued
February 24, 1972, Decided

PRIOR HISTORY:

CERTIORARI TO THE DISTRICT COURT OF APPEAL OF FLORIDA, FIRST bISTRICT.

DISPOSITION: 236 So. 2d 141, reversed.

SUMMARY: Eight defendants were convicted in the Jacksonville (Florida) Municipal Court of violating a
Jacksonville vagrancy ordinance which levied criminal penalties on rogues and vagabonds; dissolute persons
who go about begging; common gamblers; persons who use juggling or unlawful games or plays; common
drunkards; common night walkers, thieves, pilferers, or pickpockets; traders in stolen property; lewd,
wanton, and lascivious persons; keepers of gambling places; common railers and brawlers; persons
wandering or strolling around from place to place without any lawful purpose or object; habitual loafers;
disorderly persons; persons neglecting all lawful business and habitually spending their time by frequenting
houses of ill fame, gaming houses, or places where alcoholic beverages are sold or served; and persons able
to work but habitually living on their wives or minor children. The Florida Circuit Court affirmed, and the
District Court of Appeal of Florida, First Circuit, dismissed a petitiori for writ of certiorari (236 So 2d 141).

On certiorari, the United States Supreme Court reversed. In an opinion by Douglas, J., expressing the
unanimous views of the court, it was held that the Jacksonville ordinance was void for vagueness, both in the
sense that it failed to give a person of ordinary intelligence fair notice that his contemplated conduct was
forbidden by the ordinance, and because it encouraged arbitrary and erratic arrests and convictions.

Powell and Rehnquist, JJ., did not participate.

LAWYERS' EDITION HEADNOTES:

[***HN1]
STATUTES §y8
ambiguity -- vagrancy ordinance --

Headnote:[1]
A municipal vagrancy ordinance is void for vagueness, both in the sense that it fails to give a person of
ordinary intelligence fair notice that his contemplated conduct is forbidden by the ordinance, and because it
encourages arbitrary and erratic arrests and convictions, in punishing rogues and vagabonds; dissolute
persons who go about begging; common gamblers; persons who use juggling or unlawful games or plays;
common drunkards; common night walkers, thieves, pilferers, or pickpockets; traders in stolen property;
lewd, wanton, and lascivious persons; keepers of gambling places; common railers and brawfers; persons

Hoine Sources How L7o I? Sfte'h7ap' ^ Vi/ha't's New^ Help
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disorderly persons; persoris-neglecting all lawful business and habitually spending their time by frequenting
houses of ill fame, gaming houses, or places where alcoholic beverages are sold or served; and persons able
to work but habitually living on their wives or minor children.

[***HN2]
STATUTES §18
ambiguity -- criminal statutes --

Headnote: [2]
With respect to criminal statutes and ordinances, all persons are entitled to be informed as to what the state
commands or forbids.

[***HN3]
STATUTES §17
ambiguity -- regulatory statutes --

Headnote: [3]
In the field of regulatory statutes governing business activities, where the acts limited are in a narrow
category, greater leeway is allowed with respect to the definiteness of the statutory language.

[***HN4]
CONSTITUTIONAL LAW §833
due process -- probable cause for arrest --

Headnote:[4]
Under a Fourth and Fourteenth Amendment standard applicable to the states as well as to the federal
government, police may make arrests only on probable cause.

[***HN5]
STATUTES §18
ambiguity -- criminal statutes --

Headnote: [5]
A direction by a legislature to the police to arrest all "suspicious" persons does not pass constitutional muster.

SYLLABUS: The Jacksonville vagrancy ordinance, under which petitioners were convicted, is void for
vagueness, in that it "fails to give a person of ordinary intelligence fair notice that hls contemplated conduct
is forbidden by the statute," it encourages arbitrary and erratic arrests and convictions, it makes criminal
activities that by moderri standards are normally innocent, and it places almost unfettered discretion in the
hands of the police. Pp. 161-171.

COUNSEL: Samuel S. Jacobson argued the cause and filed briefs for petitioners.

T. Edward Austin, Jr., argued the cause for respondent. With him on the brief were James C. Rinaman, Jr.,
and J. Edward, Wall.

]UDGES: Douglas, J., delivered the opinion of the Court, in which all Members joined except Powell and
Rehnquist, JJ., who took no part in the consideration or decision of the case.

OPINIONBY: DOUGLAS

OPINION: [*1.56] [***112] [**840] MR. JUSTICE DOUGLAS delivered the opinion of the Court.

This case involves eight defendants who were convicted in a Florida municipal court of violating a
Jacksonville, Florida, vagrancy ordinance. nl Their convictions [**841] [*157] were affirmed by the
Florida Circuit Court in a consolidated appeal, and their petition for certiorari was denied by the District Court
of Appeal on the authority of Johnson v. State, 202 So. 2d 852. n2 The case is [*158] here on a petition for
certiorari, which we granted. 403 U.S. 917. [***113] For reasons which will appear, we reverse.

-------------- Footnotes ---------------
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se arrests and convictions as follows:

"Rogues and vagabonds, or dissolute persons who go about begging, common gamblers, persons who use
juggling or unlawful games or plays, common drunkards, common night walkers, thieves, pilferers or
pickpockets, traders in stolen property, lewd, wanton and lascivious persons, keepers of gambling places,
common railers and brawlers, persons wandering or strolling around from place to place without any lawful
purpose or object, habitual loafers, disorderly persons, persons neglecting all lawful business and habitually
spending their time by frequenting houses of ill fame, gaming houses, or places where alcoholic beverages
are sold or served, persons able to work but habitually living upon the earnings of their wives or minor
children shall be deemed vagrants and, upon conviction in the Municipal Court shall be punished as provided
for Class D offenses."

Class D offenses at the time of these arrests and convictions were punishable by 90 days' imprisonment, $
500 fine, or both. Jacksonville Ordinance Code § 1-8 (1965). The maximum punishment has since been
reduced to 75 days or $ 450. § 304.101 (1971). We are advised that that downward revision was made to
avoid federal right-to-counsel decisions. The Fifth Circuit case extending right to counsel in misdemeanors
where a fine of $ 500 or 90 days' imprisonment could be imposed is Harvey v. Mississippi, 340 F.2d 263
(1965).

We are advised that at present the Jacksonville vagrancy ordinance is § 330.107 and identical with the earlier
one except that "juggling" has been eliminated.

n2 Florida also has a vagrancy statute, Fla. Stat. § 856.02 (1965), which reads quite closely on the
Jacksonville ordinance. Jacksonville Ordinance Code § 27-43 makes the commission of any Florida
misdemeanor a Class D offense against the City of Jacksonville. In 1971 Florida made minor amendments to
its statute. See Laws 1971, c. 71-132.

Section 856.02 was declared unconstitutionally overbroad in Lazarus v. Faircloth, 301 F.Supp. 266. The court
said: "All loitering, loafing, or idling on the streets and highways of a city, even though habitual, is not
necessarily detrimental to the public welfare nor is it under all circumstances an interference with travel upon
them. It may be and often is entirely innocuous. The statute draws no distinction between conduct that is
calculated to harm and that which is essentially innocent." Id., at 272, quoting Hawair v. Anduha, 48 F.2d
171, 172. See also Smith v. Florida, post, p. 172.

The Florida disorderly conduct ordinance, covering "loitering about any hotel, block, barroom, dramshop,
gambling house or disorderly house, or wandering about the streets either by night or by day without any
known lawful means of support, or without being able to give a satisfactory account of themselves" has also
been held void for "excessive broadness and vagueness" by the Florida Supreme Court, Headley v. Selkowitz,
171 So. 2d 368, 370.

------------ EndFootnotes --------------

At issue are five consolidated cases. Margaret Papachristou, Betty Calloway, Eugene Eddie Melton, and
Leonard Johnson were all arrested early on a Sunday morning, and charged with vagrancy -- "prowling by
auto."

Jimmy Lee Smith and Milton Henry were charged with vagrancy -- "vagabonds."

Henry Edward Heath and a codefendant were arrested for vagrancy -- "loitering" and "common thief."

Thomas Owen Campbell was charged with vagrancy -- "common thief."

Hugh Brown Was charged with vagrancy -- "disorderly loitering on street" and "disorderly conduct -- resisting
arrest with violence."

The facts are stipulated. Papachristou and Calloway are white females. Melton and Johnson are black males.
Papachristou was enrolled in a job-training program sponsored by the State Employment Service at Florida
Junior College in Jacksonvi(le. Calloway was a typing and shorthand teacher at a state mental institution
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1Caca*^ near ra c'st,.^'idde Shz was iheowiier of t"ne automobile in w^cfi th^our^l-endanks,.wsrg arrested.
i^ietto^ was`a Vi`tnamwarve'teran who had been remeased from the Navy after nine months in a veterans'
hospital. On the date of his arrest he was a part-time computer helper while attending college as a full-time
student in Jacksonville.7ohnson was a tow-inotor operator in a grocery chain warehouse and was a lifelong
resident of Jacksonville.

At the time of their arrest the four of them were riding [*159] in Calioway's car on the main thoroughfare in
Jacksonville. They had left a restaurant owned by Johnson's uncle where they had eaten and were on their
way to a nightclub. The arresting officers denied that the racial mixture in the car played any part in the
decision to make the arrest. The arrest, they said, was made because the defendants had stopped near a
used-car lot,which had been broken into several times. There was, however, no evidence of any breaking and
entering on the night in question.

Of these four charged with "prowling by auto" none had been previously arrested [**842] except
Papachristou who had once been convicted of a municipal offense.

Jimmy Lee Smith and Milton Henry (who is not a petitioner) were arrested between 9 and 10 a. m. on a
weekday in downtown Jacksonville, while waiting for a friend who was to lend them a car so they could apply
for a job at a produce company. Smith was a part-time produce [***114] worker and part-time organizer
for a Negro political group. He had a common-law wife and three children supported by him and his wife. He
had been arrested several times but convicted only once. Smith's companion, Henry, was an 18-year-old high -
school student with no previous record of arrest.

This morning it was cold, and Smith had no jacket, so they went briefly into a dry cleaning shop to wait, but
left when requested to do so. They thereafter walked back ahd forth two or three times over a two-block
stretch looking for their friend. The store owners, who apparently were wary of Smith and his companion,
summoned two police officers who searched the men and found neither had a weapon. But they were
arrested because the officers said they had no identification and because the officers did not believe their
story.

Heath and a codefendant were arrested for "loitering" and for "common thief." Both were residents of
Jacksonville, Heath having lived there all his life and being [*160] employed at an automobile body shop.
Heath had previously been arrested but his codefendant had no arrest record. Heath and his companion were
arrested when they drove up to a residence shared by Heath's girl friend and some other girls. Some police
officers were already there in the process of arresting another man. When Heath and his companion started
backing out of the driveway, the officers signaled to them to stop and asked them to get out of the car, which
they did. Thereupon they and the automobile were searched. Although no contraband or incriminating
evidence was found, they were both arrested, Heath being charged with being a"common thief" because he
was reputed to be a thief. The codefendant was charged with "loitering" because he was standing in the
driveway, an act which the officers admitted was done only at their command.

Campbell was arrested as he reached his home very early one morning and was charged with "common
thief." He was stopped by officers because he was traveling at a high rate of speed, yet no speeding charge
was placed against him.

Brown was arrested when he was observed leaving a downtown Jacksonville hotel by a police officer seated in
a cruiser. The police testified he was reputed to be a thief, narcotics pusher, and generally opprobrious
character. The officer called Brown over to the car, intending at that time to arrest him unless he had a good
explanation for being on the street. Brown walked over to the police cruiser, as commanded, and the officer
began to search him, apparently preparatory to placing him in the car. In the process of the search he came
on two small packets which were later found to contain heroin. When the officer touched the pocket where
the packets were, Brown began to resist. He was charged with "disorderly loitering on street" and "disorderly
[*161] conduct -- resisting arrest with violence." While he was also charged with a narcotics violation, that

charge was nolled.

Jacksonville's ordinance and Florida's statute were "derived from early English law," Johnson v. State, 202 S.
2d, at 854, and employ "archaic language" in their definitions of vagrants. Id., at 855. The history [***115]
is an oftentold tale. The breakup of feudal estates in England led to labor shortages which in turn resulted in
the Statutes of Laborers, n3 designed to stabilize the labor force by prohibiting increases in wages and
prohibiting the movement of workers from their home areas in search of improved conditions. Later vagrancy
laws became criminal [**843] aspects of the poor laws. The series of laws passed in England on the subject
became increasingly severe. n4 [*162] But "the theory of the Elizabethan poor laws no longer fits the
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- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n3 23 Edw. 3, c. 1 (1349); 25 Edw. 3, c. 1 (1350).

n4 See 3]. Stephen, History of the Criminal Law of England 203-206, 266-275; 4 W. Blackstone,
Commentaries *169.

Ledwith v. Roberts, [1937] 1 K. B. 232, 271, gives the following summary:

"The early Vagrancy Acts came into being under peculiar conditions utterly different to those of the present
time. From the time of the Black Death in the middle of the 14th century till the middle of the 17th century,
and indeed, although in diminishing degree, right down to the reform of the Poor Law in the first half of the
19th century, the roads of England were crowded with masterless men and their families, who had lost their
former employment through a variety of causes, had no means of livelihood and had taken to a vagrant life.
The main causes were the gradual decay of the feudal system under which the labouring classes had been
anchored to the soil, the economic slackening of the legal compulsion to work for fixed wages, the break up
of the monasteries in the reign of Henry VIII, and the consequent disappearance of the religious orders which
had previously administered a kind of 'public assistance' in the form of lodging, food and alms; and, lastly,
the economic changes brought about by the Enclosure Acts. Some of these people were honest labourers who
had fallen upon evil days, others were the 'wild rogues,' so conimon in Elizabethan times and literature, who
had been born to a life of idleness and had no intention of following any other. It was they and their
confederates who formed themselves into the notorious 'brotherhood of beggars' which flourished in the 16th
and 17th centuries. They were a definite and serious menace to the community and it was chiefly against
them and their kind that the harsher provisions of the vagrancy laws of the period were directed."

And see Sherry, Vagrants, Rogues and Vagabonds -- Old Concepts in Need of Revision, 48 Calif. L. Rev. 557,
560-561 (1960); Note, The Vagrancy Concept Reconsidered: Problems and Abuses of Status Criminality, 37
N. Y. U. L. Rev. 102 (1962).

------------EndFootnotes--------------

[***HR1] [1]
This ordinance is void for vagueness, both in the sense that it "fails to give a person of ordinary intelligence
fair notice that his contemplated conduct is forbidden by the statute," United States v. Harriss, 347 U.S. 612,
617, and because it encourages arbitrary and erratic arrests and convictions. Thornhill v. Alabama, 310 U.S.
88; Hemdon v. Lowry, 301 U.S. 242.

[***HR2] [2]
Living under a rule of law entails various suppositions, one of which is that "[all persons] are entitled to be
informed as to what the State commands or forbids." Lanzetta v. New Jersey, 306 U.S. 451, 453.

[***HR3] [3]
Lanzetta is one of a well-recognized group of cases insisting that the law give fair notice of the offending
conduct. See Connally v. General Construction Co., 269 U.S. 385, 391; Cline v. Frink Dairy Co., 274 U.S.
445; United States v. Cohen Grocery Co., 255 U.S. 81. In the field of regulatory statutes governing business
[***116] activities, where the acts limited are in a narrow category, greater leeway is allowed. Boyce Motor

Lines, Inc . v. United States, 342 U.S. 337; United States v. National Dairy Products Corp., 372 U.S. 29;
United States v. Petrillo, 332 U.S. 1.

The poor among us, the minorities, the average householder are not in business and not alerted to the
regulatory [*163] schemes of vagrancy laws; and we assume they would have no understanding of their
meaning and impact if they read them. Nor are they protected from being caught in the vagrancy net by the
necessity of having a specific intent to commit an unlawful act. See Screws v. United States, 325 U.S. 91;
[**844] Boyce Motor Lines, Inc. v. United States, supra.

The Jacksonville ordinance makes criminal activities which by modern standards are normally innocent.



LexisNexis(TM) Academic - Document Page 6 of 11

.:,... _ ., :" . . ^..___....
f! s^awalk;rg-,.^--rrne. Frorida cciuuues che or'di` ance hf;towinak^cnmjna{ one.niaht s,wandPr^ng„jnhrison ..._

v. S'rare,"702 S8f'2d, at 855, on7y the "habitual" wanderer or, as the ordinance describes it, "common night
walkers." We know, however, from experience that sleepless people often walk at night, perhaps hopeful that
sleep-inducing relaxation will result.

Luis Munoz-Marin, former Governor of Puerto Rico, commented once that "loafing" was a national virtue in his
Commonwealth and that it should be encouraged. It is, however, a crime in Jacksonville.

"Persons able to work but habitually living upon the earnings of their wives or minor children" -- like
habitually living "without visible means of support" -- might implicate unemployed pillars of the community
who have married rich wives.

"Persons able to work but habitually living upon the earnings of their wives or minor children" may also
embrace unemployed people out of the labor market, by reason of a recession n5 or disemployed by reason
of technological or so-called structural displacements.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n5 In Edwards v. Califomia, 314 U.S. 160, 177, in referring to City of New York v. Miln, 11 Pet. 102, 142,
decided in 1837, we said: "Whatever may have been the notion then prevailing, we do not think that it will
now be seriously contended that because a person is without employment and without funds he constitutes.a
'moral pestilence.' Poverty and immorality are not synonymous."

- - - - - - - - - - - - End Footnotes ---------- ----

[*164] Persons "wandering or strolling" from place to place have been extolled by Walt Whitman and Vachel
Lindsay. n6 The qualification "without any lawful purpose or object" may be a trap for innocent acts. Persons
"neglecting all lawful business and habitually spending their time by frequenting ... places where alcoholic
beverages are sold or served" would literally embrace many members of goif ciubs and city clubs.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n6 And see Reich, Police Questioning of Law Abiding Citizens, 75 Yale L. J. 1161, 1172 (1966): "If I choose to
take an evening walk to see if Andromeda has come up on schedule, I think I am entitled to look for the
distant light of Almach and Mirach without flnding myself staring into the blinding beam of a police flashlight."

------------ End Footnotes --------------

Walkers and strollers and wanderers may be going to or coming from a burglary. Loafers or loiterers may be
"casing" a place for a holdup. [***117] Letting one's wife support him is an intra-family matter, and
normally of no concern to the police. Yet it may, of course, be the setting for numerous crimes.

The difficulty is that these activities are historically part of the amenities of life as we have known them. They
are not mentioned in the Constitution or in the Bill of Rights. These unwritten amenities have been in part
responsible for giving our people the feeling of independence and self-confidence, the feeling of creativity.
These amenities have dignified the right of dissent and have honored the right to be nonconformists and the
right to defy submissiveness. They have encouraged lives of high spirits rather than hushed, suffocating
silence.

They are embedded in Walt Whitman's writings, especially in his "Song of the Open Road." They are
reflected, too, in the spirit of Vachel Lindsay's "I Want to Go Wandering," and by Henry D. Thoreau. n7

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n7 "I have met with but one or two persons in the course of my life who understood the art of Walking, that
is, of taking walks, -- who had a genius, so to speak, for sauntering: which word is beautifully derived 'from
idle people who roved about the country, in the Middle Ages, and asked charity, under pretence of going a la
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Lander. They who never go to the Holy Land in their walks, as they pretend, are indeed mere idlers and
vagabonds; but they who do go there are saunterers in the good sense, such as I mean. Some, however,
would derive the word from sans terre, without land or a home, which, therefore, in the good sense, will
mean, having no particular home, but equally at home everywhere. For this is the secret of successful
sauntering. He who sits still in a house all the time may be the greatest vagrant of all; but the saunterer, in
the good sense, is no more vagrant than the meandering river, which is all the while sedulously seeking the
shortest course to the sea. But I prefer the first, which, indeed, is the most probable derivation. For every
walk is a sort of crusade, preached by some Peter the Hermit in us, to go forth and reconquer this Holy Land
from the hands of the Infidels." Excursions 251-252 ( 1893).

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - -

[*165] This [**845] aspect of the vagrancy ordinance before us is suggested by what this Court said in
1876 about a broad criminal statute enacted by Congress: "It would certainly be dangerous if the legislature
could set a net large enough to catch all possible offenders, and leave it to the courts to step inside and say
who could be rightfully detained, and who should be set at large." United States v. Reese, 92 U.S. 214, 221.

While that was a federal case, the due process implications are equally applicable to the States and to this
vagrancy ordinance. Here the net cast is large, not to give the courts the power to pick and choose but to
increase the arsenal of the police. In Winters v. New York, 333 U.S. 507, the Court struck down a New York
statute that made criminal the distribution of a magazine made up principally of items of criminal deeds of
bloodshed or lust so massed as to become vehicles for inciting violent and depraved crimes against the
person. The infirmity the Court found was vagueness -- the absence of "ascertainable standards of
guilt" ( id., at 515) ih the [*166] sensitive First Amendment area. n8 [***118] Mr. Justice Frankfurter
dissented. But concerned as he, and many others, n9 had been over the vagrancy laws, he added:

"Only a word needs to be said regarding Lanzetta v: New Jersey, 306 U.S. 451. The case involved a New
Jersey statute of the type that seek to control 'vagrancy.' These statutes are in a class by themselves, in view
of the familiar abuses to which they are put.... Definiteness is designedly avoided so as to allow the net to
be cast at large, to enable men to be caught who are vaguely undesirable in the eyes of police and
prosecution, although not chargeable with any particular offense. In short, these 'vagrancy statutes' and laws
against 'gangs' are not fenced in by the text of the statute or'by the subject matter so as to give notice of
conduct to be avoided." Id., at 540.

--------------Footnotes---------------

n8 For a discussion of the void-for-vagueness doctrine in the area of fundamental rights see Note, The Void-
For-Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67, 104 etseq.; Amsterdam, Federal
Constitutional Restrictions on the Punishment of Crimes of Status, Crimes of General Obnoxiousness, Crimes
of Displeasing Police Officers, and the Like, 3 Crim. L. Bull. 205, 224 etseq. (1967).

n9 See Edelman v. California, 344 U.S. 357, 362 (Black, J., dissenting); Hicks v. District of Columbia, 383
U.S. 252 (DOUGLAS, J., dissenting); District of Columbia v. Hunt, 82 U. S. App. D. C. 159, 163 F.2d 833
(Judge Stephens writing for a majority of the Court of Appeals); Judge Rudkin for the court in Hawaii v.
Anduha, 48 F.2d 171.

The opposing views are numerous: Ex parte Branch, 234 Mo. 466, 137 S. W. 886; H. R. Rep. No. 1248, 77th
Cong., 1st Sess., 2; Perkins, The Vagrancy Concept, 9 Hastings L. J. 237 (1958); People v. Craig, 152 Cal.
42, 91 P. 997.

------------ End Footnotes --------------

Where the list of crimes is so all-inclusive and generalized nlO as the one in [**846] this ordinance, those
convicted [*167] may be punished for no more than vindicating affronts to police authority:
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"The common ground which brings such a motley assortment of human troubles before the magistrates in
vagrancy-type proceedings is the procedural laxity which permits conviction' for almost any kind of conduct
and the existence of the [***119] House of Correction as an easy and convenient dumping-ground for
problems [*168] that appear to have no other immediate solution." Foote, Vagrancy-Type Law and Its
Administration, 104 U. Pa. L. Rev. 603, 631. nll

--------------Footnotes---------------

n10 President Roosevelt, in vetoing a vagrancy law for the District of Columbia, said:

"The bill contains many provisions that constitute an improvement over existing law. Unfortunately, however,
there are two provisions in the bill that appear objectionable.

"Section 1 of the bill contains a number of clauses defining a'vagrant.' Clause 6 of this section would include
within that category 'any able-bodied person who lives in idleness upon the wages, earnings, or property of
any person having no legal obligation to support him.' This definition is so broadlyand loosely drawn that in
many cases it would make a vagrant of an adult daughter or son of a well-to-do family who, though amply
provided for and not guilty of any improper or unlawful conduct, has no occupation and is dependent upon
parental support.

"Under clause 9 of said section 'any person leading an idle life ... and not giving a good account of himself'
would incur guilt and liability to punishment.unless he could prove, as required by section 2, that he has
lawful means of support realized from a lawful occupation or source. What constitutes 'leading an idle life'
and 'not giving a good account of oneself' is not indicated by the statute but is left to the determination in the
first place of a police officer and eventually of a judge of the police court, subject to further review in proper
cases. While this phraseology may be suitable for general purposes as a definition of a vagrant, it does not
conform with accepted standards of legislative practice as a definition of a criminal offense. I am not willing
to agree that a person without lawful means of support, temporarily or otherwise; should be subject to the
risk of arrest and punishment under provisions as indefinite and uncertain in their meaning and application as
those employed in this clause.

"It would hardly be a satisfactory answerto say that the sound judgment and decisions of the police and
prosecuting officers must be trusted to invoke the law only in proper cases. The law itself should be so drawn
as not to make it applicable to cases which obviously should not be comprised within its terms." H. R. Doc.
No. 392, 77th Cong., 1st Sess.

nll Thus, "prowling by auto," which formed the basis for the vagrancy arrests and convictions of four of the
petitioners herein, is not even listed in the ordinance as a crime. But see Hanks v. State, 195 So. 2d 49, 51,
in which the Florida District Court of Appeal construed "wandering or strolling from place to place" as
including travel by automobile.

------------EndFootnotes--------------[***HR4] [4]
Another aspect of the ordinance's vagueness appears when we focus, not on the lack of notice given a
potential offender, but on the effect of the unfettered discretidn it places in the hands of the Jacksonville
police. Caleb Foote, an early student of this subject, has called the vagrancy-type law as offering
"punishment by analogy." Id., at 609. Such crimes, though lohg common in Russia, n12 [**847] are not
compatible with our constitutional [*169] system. We allow our police to make arrests only on "probable
cause," n13 a Fourth and Fourteenth Amendment standard applicable to the States n14 as well as to the
Federal Government. Arresting a person on suspicion, like arresting a person for investigation, is foreign to
our system, even when the arrest is for past criminality. Future criminality, however, is the common
justification for the presence of vagrancy statutes. See Foote, supra, at 625. Florida has, indeed, construed
her vagrancy statute "as necessary regulations," inter alia, "to deter vagabondage and prevent crimes."
Johnson v. State, 202 So. 2d 852; Smith v. State, 239 So. 2d 250, 251.
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n12 J. Hazard, The Soviet Legal System 133 (1962):

Page 9 of 11-

"The 1922 code was a step in the direction of precision in definition of crime, but it was not a complete
departure from the concept of punishment in accordance with the dictates of the social consciousness of the
judge. Laying hold of an old tsarist code provision that had been in effect from 1864 to 1903 known by the
term 'analogy,' the Soviet draftsmen inserted an article permitting a judge to consider the social danger of an
individual even when he had committed no act defined as a crime in the specialized part of the code. He was
to be guided by analogizing the dangerous act to some act defined as crime, but at the outset the analogies
were not always apparent, as when a husband was executed for the sadistic murder of a wife, followed by
dissection of her torso and shipment in a trunk tb a remote railway station, the court arguing that the crime
was analogous to banditry. At the time of this decision the code permitted the death penalty for banditry but
not for murder without political motives or very serious social consequences."

"On the traditionally important subject of criminal law, Algeria is rejecting the flexibility introduced in the
Soviet criminal code by the 'analogy' principle, as have the East-Central European and black African states."
Hazard, The Residue of Marxist Influence in Algeria, 9 Colum. J. of Transnat'I L. 194, 224 (1970).

n13 Johnson v. United States, 333 U.S. 10, 15-17.

n14 Whiteley v. Warden, 401 U.S. 560.

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [***HR5] [5]
A direction by a legislature to the police to arrest all "suspicious" persons n15 would not pass constitutional
muster. A vagrancy prosecution may be merely the cloak for a conviction which could not be obtained on the
real but undisclosed grounds for the arrest. People [*170] v. Moss, 309 N. Y. 429, 131 N. E. 2d 717. But as
Chief Justice Hewart said in Frederick Dean, 18 Crim. App. 133, 134 (1924):

"[***120] It would be in the highest degree unfortunate if in any part of the country those who are
responsible for setting in.motion the criminal law should entertain, connive at or coquette with the idea that
in a case where there is not enough evidence to charge the prisoner with an attempt to commit a cYime, the
prosecution may, nevertheless, on such insufficient evidence, succeed in obtaining and upholding a conviction
under the Vagrancy Act, 1824."

--------------Footnotes---------------

n15 On arrests for investigation, see Secret Detention by the Chicago Police, A Report by the American Civil
Liberties Union (1959). The table below contains nationwide data on arrests for "vagrancy" and for
"suspicion" in the three-year period 1968-1970.

$
Combined

Vagrancy Suspicion Offenses

Total Rate Total Rate Total Rate

rptd. per rptd. per rptd. per

Year * arrests 100,000 arrests 100,000 arrests 100,000

1968 99,147 68.2 89,986 61.9 189,133 130.1
1969 106,269 73.9 88,265 61.4 194,534 135.3
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3-year averages 102,170 69.6 B2,808 56.5 184,978 126.1

* Reporting agencies represent population of: 1968 -- 145,306,000; 1969 -- 143,815,000; 1970 --
151,604,000.

Source: FBI Uniform Crime Reports, 1968-1970.

------------ EndFootnotes --------------

Those generally implicated by the imprecise terms of the ordinance -- poor people, nonconformists,
dissenters, idlers -- may be required to comport themselves according to the lifestyle deemed appropriate by
the Jacksonville police and the courts. Where, as here, there are no standards governing the exercise of the
discretion granted by the ordinance, the scheme permits and encourages an arbitrary and discriminatory
enforcement of the law. It furnishes a convenient tool for "harsh and discriminatory enforcement by local
prosecuting officials, against particular groups deemed to merit their displeasure." Thornhill v. Alabama, 310
U.S. 88, 97-98. It results in a regime in which the poor and the unpopular are permitted to "stand on a public
sidewalk ... only at the whim of any police officer." Shuttlesworth [**848] v. Birmingham, 382 U.S. 87,
90. Under this ordinance,

"Ifsome carefree type of fellow is satisfied to work just so much, and no more; as will pay for one square
meal, some wine, and a flophouse daily, but a court thinks this kind of living subhuman, the fellow can be
forced to raise his sights or go to jail as a vagrant." Amsterdam, Federal Constitutional Restrictions on the
Punishment of Crimes of Status, [*171] Crimes of General Obnoxiousness, Crimes of Displeasing Police
Officers, and the Like, 3 Crim. L. Bull. 205, 226 (1967).

A presumption that people who might walk or loaf or loiter or stroll or frequent houses where liquor is sold, or
who are supported by their wives or who look suspicious to the police are to become future criminals is too
precarious for a rule of law. The implicit presumption in these generalized vagrancy standards -- that crime is
being nipped in the bud -- is too extravagant to deserve extended treatment. Of course, vagrancy statutes
are useful to the police. Of course, they are nets making easy the roundup of so-called undesirables. But the
rule of law implies equality and justice in its application. Vagrancy laws of the Jacksonville type teach that the
scales of justice are so tipped that even-handed administration of the law is not possible. The rule of
[***121] law, evenly applied to-minorities as well as majorities, to the poor as well as the rich, is the great

mucilage that holds society together.

The Jacksonville ordinance cannot be squared with our constitutional standards and is plainly
unconstitutional.

Reversed.

MR. JUSTICE POWELL and MR. JUSTICE REHNQUIST took no part in the consideration or decision of this case.
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SENTELL v. NEW ORLEANS AND CARROLLTON RAILROAD COMPANY.

No. 232.

SUPREME COURT OF THE UNITED STATES

166 U.S. 698; 17 S. Ct. 693; 41 L. Ed. 1169; 1897 U.S. LEXIS 2061

Submitted March 25, 1897.
April 26, 1897, Decided

PRIOR HISTORY:

ERROR TO THE COURT OF APPEALS FOR THE PARISH OF ORLEANS, IN THE STATE OF LOUISIANA.

THIS was an action originally instituted by Sentell in the civil district court for the Parish of Orleans, to
recover the value of a Newfoundland bitch, known as "Countess Lona," alleged to have been negligently killed
by the railroad company.

The company answered, denying the allegation of negligence, and set up as a separate defence that plaintiff
had not complied either with the requirements of the state law, or of the city ordinances, with respect to the
keeping of dogs, and was, therefore, not entitled to recover. The law of the State was as follows:

"SECTION 1. Be it enacted by the General Assembly of the State of Louisiana, That sec. (1201) twelve
hundred and one of the Revised Statutes of Louisiana be amended and reenacted so as to read as follows:
From and after the passage of this act dogs owned by citizens of this State are hereby declared to be
personal property of such citizens, and shall be placed on the same guarantees of law as other personal
property; provided, such dogs are given in.by the owner thereof to the assessor.

"SEC. 2. Be it further enacted, etc., That no dog shall be entitled to the protection of the law unless the same
shall have been placed upon the assessment rolls.

"SEC. 3. Be it further enacted, etc., That in civil actions for the killing of or for injuries done to dogs, the
owner bannot recover beyond the amount of the value of such dog or dogs, as fixed by himself in the last
assessment preceding the killing or injuries complained of.

"SEC. 4. Be it further enacted, etc., That all laws in conflict with this act be repealed.

"Approved July 5, 1882." Laws of 1882, p. 160.

By the city ordinance, adopted July 1, 1890, No. 4613, "no dog shall be permitted to run or be at large upon
any street, alley, highway, common or public square within the limits of the city of New Orleans; provided
that this section shall not apply to any dog to which a tag, obtained from the treasurer, is attached." By
section 8 the treasurer was directed to furnish metal dog tags to all persons applying for the same at the rate
of two dollars each, available only for the year in which they were issued.

Plaintiff denied the constitutionality of the state act; and the court charged the jury that the fact that the dog
was not tagged, as required by the city ordinances, could not affect the right of the plaintiff to recover; that
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- being property, a lawwhich requires that property should not be protected unless listed for taxation, was in
conflict with the Constitution of the United States, providing that no person shall be deprived of his life,
liberty or property without due process of law. The jury returned a verdict in favor of the plaintiff for $250,
upon which judgment was entered.

The case was carried to the Court of Appeals, which reversed the judgment of the trial court, and entered
judgment in favor of the defendant, holding that plaintiff should have shown a compliance with the law of the
State and the ordinances of the city as a condition precedent to recover. Whereupon plaintiff sued out a writ
of error from this court.

LAWYERS' EDITION HEADNOTES:
Property in dogs -- statute as to assessment and recovery for dogs. --

Headnote:
1. Restrictions on property in dogs making its protection conditional upon compliance with regulations for the
protection of persons and property from destruction and annoyance by them are within the police power.
2. A state statute providing that no dog shall be entitled to the protection of the law uriless placed upon the
assessment rolls, and that no recovery for its value can be had for more than the amount fixed by the owner
in the last assessment, is a constitutional exercise of the police power.

SYLLABUS:.A state statute providing that no dog shall be entitled to the protection of the law unless placed
upon the assessment rolls, and that in a civil action for killing a dog the owner cannot recover beyond the
value fixed by himself in the last assessment preceding the killing, is within the police power of the State.

COUNSEL: Mr. George Denegre and Mr. Omer Villere for plaintiff in error.

Mr. Henry P. Dart for defendant in error.

OPINIONBY: BROWN

OPINION: [*700] [**694] [***1170] MR. JUSTICE BROWN, after stating the case, delivered the opinion
of the court.

This case turns upon the constitutionality of a law of the State of Louisiana requiring dogs to be placed upon
the assessment rolls, and limiting any recovery by the owner to the value fixed by himself for the purpose of
taxation.

The dog in question was a valuable Newfoundland bitch, registered in the American Kennel's stud-book, and
was kept by her owner for breeding purposes. It seems that while following him in a walk upon the streets,
she stopped on the track of the railroad company, and, being otherwise engaged for the moment, failed to
notice the approach of an electric car which was coming toward her at great speed; and, being moreover
heavy with young, and not possessed of her usual agility, she was caught by the car and instantly killed. The
Court of Appeals was evidently of opinion that her owner, knowing of her condition, should not have taken
her upon a public thoroughfare without exercising the greatest care and vigilance, and that the accident was
largely due to a want of prudence upon his part. The facts, however, were not properly before the court, and
the opinion was put upon the ground that the state law was constitutional and valid as a police regulation to
prevent the indiscriminate owning and breeding of worthless dogs. The judges also annexed a certificate that
the decision was reversed upon the ground that the law was constitutional, and that no other.point was
passed upon.

By the common law, as well as by the law of most, if not all, the States, dogs are so far recognized as
property that an action will lie for their conversion or injury, 2 BI. Com. 393; Cummings v. Perham, 1 Met.
555; Kinsman v. State, 77 Indiana, 132; State v. McDuffie, 34 N.H. 523; Parker v. Mise, 27 Alabama, 480;
Wheatley v. Harris, 4 Sneed, 468; Dodson v. Mock, 4 Dev. & Bat. 146; Perry v. Phipps, 10 Ired. Law, 259;
Lentz v. Stroh, 6 S. & R. 33; although, in the absence of a statute, they are not regarded as the subjects of
[*701] larceny. 2 Bish. New Crim. Law, § 773; Case of Swans, 7 Coke, 86, 91; Norton v. Ladd, 5 N.H. 204;

Findlay v. Bear, 8 S. & R. 571; People v. Campbell, 4 Parker C.C. 386; State v. Doe, 79 Indiana, 9; Ward v.
State, 48 Alabama, 161; State v. Lymus, 26 Ohio St. 400; State v. Holder, 81 N.C. 527.

The very fact that they are without the protection of the criminal laws shows that property in dogs is of an
imperfect or qualified nature, and that they stand, as it were, between animals feroe naturoe in which until
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complete. They are not considered as being upon the same plane with horses, cattle, sheep and other
domesticated animals, but rather in the category of cats, monkeys, parrots, singing birds and similar animals
kept for pleasure, curiosity or caprice. They have no intrinsic value, by which we understand a value common
to all dogs as such, and independent of the particular breed or individual. Unlike other domestic animals, they
are useful neither as beasts of burden, for draught (except to a limited extent), nor for food..They are
peculiar in the fact that they differ among themselves more widely than any other class of animals, and can
hardly be said to have a characteristic common to the entire race. While the higher breeds rank among the
noblest representatives of the animal kingdom, and are justly esteemed for their intelligence, sagacity,
fidelity, watchfulness, affection, and, above all, for their natural companionship with man, others are afflicted
with such serious infirmities of temper as to be little better than a public nuisance. All are more or less
subject to attacks of hydrophobic madness.

As it is practically impossible by statute to distinguish between the different breeds, or between the valuable
and the worthless, such legislation as has been enacted upon the subject, though nominally including the
whole canine race, is really directed against the latter class, and is based upon the theory that the owner of a
really valuable dog will feel sufficient interest in him to comply with any reasonable regulation designed to
distinguish him from the common [***1171] herd. Acting upon the principle that there is but a qualified
property [*702] in them, and that, while private interests require that the valuable ones shall be protected,
public interests demand that the worthless shall be exterminated, they have, from time immemorial, been
considered as holding their lives at the will of the legislature, [**695] and properly falling within the police
powers of the several States. Laws for the protection of domestic animals are regarded as having but a
limited application to dogs and cats; and, regardless of statute, a ferocious dog is looked upon as hostis
humani generis, and as having no right to his life which man is bound to respect. Putnam v. Payne, 13 Johns.
312; Hinckley v. Emerson, 4 Cow. 351; Brown v. Carpenter, 26 Vermont, 638; Woolf v. Chalker, 31
Connecticut, 121; Brent v. Kimball, 60 Illinois, 211; Maxwell v. Palmerton, 21 Wend. 407.

Statutes of the general character of the one in question have been enacted in many of the States, and their
constitutionality, though often attacked, has been generally, if not universally, upheld. Thus in Tower v.
Tower, 18 Pick. 262, an act which authorized "any person to kill any dog or dogs found, and being without a
collar," was construed to authorize the killing of a dog out of the enclosure of his owner, although he was
under his immediate care, and this was known to the person killing the dog.

In Morey v. Brown, 42 N.H. 373, a statute providing that no person should be liable for killing a dog found
without a collar with the name of the owner engraved thereon, was held to justify the killfng, although the
defendant had actual notice of the ownership of the dog found without such collar. Plaintiff claimed that the
act was unconstitutional, but the court held that it was not an act to take private property for public use, or
to deprive parties of their property in dogs; but merely to regulate the use and keeping of such property in a
manner which seemed to the legislature reasonable and expedient. "It is a mere police regulation, such as we
think the legislature might constitutionally establish." To the same effect are Carter v. Dow, 16 Wisconsin,
317; Mitchell v. Williams, 27 Indiana, 62; IIaller v. Sheridan, 27 Indiana, 494.

The statutes of Massachusetts, from the earliest colonial [*703] period to the present day, are reviewed in
an elaborate opinion in Blair v. Forehand, 100 Mass. 136, and laws are shown to have existed, sometimes for
the killing of "unruly and ravenous dogs"; sometimes, as in Nantucket in 1743, for the killing of "any dog or
bitch whatsoever that shall at any time be found there"; and sometimes for.the killing of dogs "strolling out
of the enclosure or immediate care of the owner," or going at large without a qollar. In the particular case it
was held that a statute declaring that any person might, and every police officer and constable should, kill or
cause to be killed, all dogs, whenever or wherever found, not licensed and collared according to other
provfsions of the statute, was within the constitutional limits of the authority of the legislature. Such acts
appear to have been very frequent in that States, and their constitutionality generally acquiesced in.

In the more recent case of Morewood v. Wakefield, 133 Mass. 240, the same statute was construed as
authorizing any person to kill a dog which was licensed, but had no collar on, provided that he could do so
without committing a trespass, although no warrant for the killing of dogs had been issued. The constitutional
objection against general warrants, which was the occasion of so much controversy in that State in its
colonial days, was held not to apply to dogs, and a warrant was sufficient which ordered the killing of all
dogs, living in a town, not duly licensed and collared.

In Ex parte Cooper, 3 Tex. App. 489, it was held that dogs were not property within the tax clause of the
constitution, and that a tax upon dogs was a police regulation and a legitimate exercise of the police power.
The point was made that dogs, being property, should, under the constitution, be taxed ad valorem as other
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So in Tenney v. Lenz, 16 Wisconsin, 566, it was held that it was a legitimate exercise of the police power "to
regulate and license the keeping of dogs," and that the exercise of that power was based upon the idea that
the business licensed, or [*704] kind of property regulated, is liable to work mischief, and therefore needs
restraints which shall operate as a protection to the public.

In Jenkins v. Ballantyne, 8 Utah, 245, the constitutional question is considered at great length, and the
provisions of a city charter authorizing the city to tax, regulate or prohibit the keeping of dogs, and to
authorize the destruction of the same, when at large, contrary to the ordinance, and the issuance of a
certificate of registration, requiring the wearing of a collar by the dog with his registered number thereon,
and providing that all dogs not so registered and collared should be liable to be killed by any person, were
valid and were not in violation of the Fifth Amendment to the Constitution.

The only case to the contrary, to which our attention has been called, is that of Mayor &c. v. Meigs, 1
MacArth. 53, in which a city ordinance of Washington, requiring the owner of dogs to obtain a license for the
keeping of the same, was held to be illegal. The substance of the opinion seems to be that if the dog be a
species of property, which was conceded, it was entitled to the protection of other property, and the owner
should not be required to obtain a license for keeping the same.

Even if it were assumed that dogs are property in the fullest sense of the word, they would still be subject to
the police power of the State, and might be destroyed or otherwise dealt with, as in the judgment of the
legislature is necessary for the protection of its citizens. That a State, in a bona fide exercise of its police
power, may interfere with private property, and even order its [**696] destruction, is as well settled as any
legislative power can be, which has for its objects the welfare and comfort of the citizen. For instance, meats,
fruits and vegetables do not cease to become private property by their decay; but it is clearly within the
power of the State to order their destruction in [***1172] times of epidemic, or whenever they are so
exposed as to be deleterious to the public health. There is also property in rags and clothing; but that does
not stand in the way of their destruction in case they become infected and dangerous to the public health. No
property is more sacred than [*705] one's home, and yet a house may be pulled down or blown up by the
public authorities, if necessary to avert or stay a general conflagration, and that, too, without recourse
against such authorities for the trespass. Bowditch v. Boston, 101 U.S. 16; Mouse's case, 12 Coke, 63;
Governor &c. v. Meredith, 4 T.R. 794, 797; Stone v. The Mayor &c., 25 Wend. 157; Russell v. The Mayor &c.,
2 Denio, 461.

Other instances of this are found in the power to kill diseased cattle, to destroy obscene books or pictures, or
gambling instruments; and, in Lawton v. Steele, 152 U.S. 133, it was held to be within the power of a State
to order the summary destruction of fishing nets, the use of which was likely to result in the extinction of
valuable fisheries within the waters of the State.

It is true that under the Fourteenth Amendment no State can deprive a person of his life, liberty or property
without due process of law; but in determining what is due process of law we are bound to consider the
nature of the property, the necessity for its sacrifice, and the extent to which it has heretofore been regarded
as within the police power. So far as property is inoffensive or harmless, it can only be condemned or
destroyed by legal proceedings, with due notice to the owner; but so far as it is dangerous to the safety or
health of the community, due process of law may autho-ize its summary destruction. As was said in Jenkins
v. Ballantyne, 8 Utah, 245, 247, "The emergency may be such as not to admit of the delay essential to
judicial inquiry and consideration, or the subject of such action and process may be of such a nature, or the
conditions and circumstances in which the act must be performed to effect the protection and give effect of
the law may be such as to render judicial inquiry and consideration impracticable."

Although dogs are ordinarily harmless, they preserve some of their hereditary wolfish instincts, which
occasionally break forth in the destruction of sheep and other helpless animals. Others, to small to attack
these animals, are simply vicious, noisy and pestilent. As their depredations are often committed at night, it
is usually impossible to identify the dog or to fix the [*706] liability upon the owner, who, moreover, is
likely to be pecuniarily irresponsible. In short, the damages are usually such as are beyond the reach of
judicial process, and legislation of a drastic nature is necessary to protect persons and property from
destruction and annoyance. Such legislation is clearly within the police power of the State. It ordinarily takes
the form of a license tax, and the identiflcation of the dog by a collar and tag, upon which the name of the
owner is sometimes required to be engraved, but other remedies are not uncommon.

In Louisiana there is only a condPtional property in dogs. If they are given in by the owner to. the assessor,
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property, though in actions for their death or injury the owner is limited in the amount of his recovery to the
value fixed by himself in the last assessment. It is only under these restrictions that dogs are recognized as
property. In addition to this, dogs are required by the municipal ordinance of New Orleans to be provided
with a tag, obtained from the treasurer, for which the owner pays a license tax of two dollars. While these
regulations are more than ordinarily stringent, and might be declared to be unconstitutional, if applied to
domestic animals generally, there is nothing in them of which the owner of a dog has any legal right to
complain. It is purely within the discretion of the legislature to say how far dogs shall be recognized as
property, and under what restrictions they shall be permitted to roam the streets. The statute really puts a
premium upon valuable dogs, by giving them a recognized position, and by permitting the owner to put his
own estimate upon them.

There is nothing in this law that is n.ot within the police power, or of which the plaintiff has a right to
complain, and the judgment of the Court of Appeals is, therefore,

Affirmed.
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MATHEWS, SECRETARY OF HEALTH, EDUCATION, AND WELFARE
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PRIOR HISTORY: [*1]

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

COUNSEL: Solicitor General Bork argued the cause for
petitioner. With him on the briefs were Deputy Solicitor Genera6
Jones, Acting Assistant Attorney General Jaffe, Gerald P. Norton,
William Kanter, and David M. Cohen.

Donald E. Earls argued the cause for respondent. With him on
the briefs was Carl E. McAfee. *

al J. Albert Wall, Laurence Gold, and Stephen P. Berzon filed a
brief for the American Federation of Labor and Congress of,
Industrial Organizations et al. as amici curiae urging affirmance.

David A. Webster filed a brief for Cairoline Williams as amicus
curiae.

------------ EndFootnotes -------------- [*10]

JUDGES: Burger, Brennan, Stewart, White, Marshall,
Blackmun, Powell, Rehnquist, Stevens

OPINION BY: POWELL

OPINION:

[1A]MR. JUSTICE POWELL delivered the opinion of the Court.

The issue in this case is whether the Due Process Clause of the
Fifth Amendment requires that prior to the termination of Social
Security disability benefit payments the recipient be affordedah
opportunity for an evidentiay hearing.

I
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- Cash benefits are provided to workers during periods in which
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benefits program created by the 1956 amendments to Title II of
the Social Security Act. 70 Stat. 815, 42 U.S.C. fi 423. ni
Respondent Eldridge was first awarded benefits in June 1968. In
March 1972, he received a questionnaire from the state agency
charged with monitoring his medical condition. Eldridge
completed the questionnaire, indicating that his condition had
not improved and identifying the medical sources, including
physicians, from whom he had received treatment recently. The
state agency [*11] then obtained reports from his physician
and a psychiatric consultant. After considering these reports and
other information in his file the agencyinformed Eldridge by
letter that it had made a tentative determination that his

.disability had ceased in May 1972. The letter included a
statement of reasons for the proposed terminationbf benefits,
and. advised Eldridge that he might request reasonable time in
which to obtain and submit additional information pertaining to
his condition.

-------------- Footnotes ---------------

nl The program is flnanced by revenues derived from employee
and employer payroll taxes. 26 U.B.C. 8@ 3101(a), 3111(a); 42
U.S.C. fl 401(b). It provides monthly benefits to disabled
persons who have worked sufFlciently long to have an insured
status, and who have had substantial work experience in a
specified interval directly preceding the onset of disability. 42
U.S.C. 8G 423(c)(1)(A) and (B). Benefits also are provided to
the worker's dependents under specified circumstances. §§ 402
(b) (d). When the recipient reaches age 65 his disability benefits
are automatically converted to retirement benefits. §§ 416(i)(2)
(D), 423(a)(1). In fiscal 1974 approximately 3,700,000 persons
received assistance under the program, Social Security
Administration, The Year in Review 21 (1974).

In his written response, Eldridge disputed one characterization of
his medical condition and indicated that the agency already had
enough evidence to establish his disability. n2 The state agency
then made its final determination that he had ceased to be
disabled in May 1972. This determination was accepted by the
Social Security Administration (SSA), which notified Eldridge in
July that his benefits would terminate after that month. The
notification also advised him of his right to seek reconsideration
by the state agency of this initial determination within six
months.

---'----------Footnotes-`-------------

n2 Eldridge originally was disabled due to chronic anxiety and
back strain. He subsequently was found to have diabetes. The
tentative determination letter indicated that aid would be
terminated because available medical evidence indicated that his
diabetes was under control, that there existed no limitations on
his back movements which would impose severe functional
restrictions, and that he no longer suffered emotional problems
that would preclude him from all work for which he was
qualified. App. 12-13. In his reply letter he claimed to have
arthritis of the spine rather than a strained back.
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------------ EndFootnotes -------------- [*13]

Instead of requesting reconsideration Eldridge commenced this
action challenging the constitutional validity of the administrative
procedures established by the Secretary of Health, Education,
and Welfare for assessing whether there exists a continuing
disability. He sought an imrnediate reinstatement of benefits
pending a hearing on the issue of his disability. n3 361 F. Supp.
520 (WD Va. 19731. The Secretary moved to dismiss on the
grounds that Eldridge's benefits had been terminated in
accordance with valid administrative regulations and procedures
and that he had failed to exhaust available remedies. In support
of his contention that due process requires a pretermination
hearing, Eldridge relied exclusively upon this Court's decisio.n in
Goldberc v. Kellv. 397 U.S. 254 (1970). which established a
right.to an "evidentiary hearing" prior to termination of welfare
benefits. n4 The Secretary contended that Goldberg was not
controlling since eligibility for disability benefits, unlike eligibility
for welfare benefits, is not based on financial need and since
issues of credibility and veracity do not play a significant role in
the [*14] disability entitlement decision, which turns primarily
on medical evidence.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n3 The District Court ordered reinstatement of Eldridge's
benefits pending its flnal disposition on the merits:

n4 In Goldberg the Court held that the pretermination hearing
must include the following elements: (1) "timely and adequate
notice detailing the reasons for a proposed termination"; (2) "an
effective opportunity [for the recipient] to defend by confronting
any adverse witnesses and by presenting his own arguments and
evidence orally ;(3) retained counsel, if desired; (4) an
"impartial" decisionmaker; (5) a decision resting "solely on the
legal rules and evidence adduced at the hearing"; (6) a
statement of reasons for the decision and the evidence relied on.
397 U,S., at 266-271. In this opinion the term "evidentiary
hearing" refers to a hearing generally of the type required in
Goldberg.

------------ EndFootnotes -------------- [*15]

The District Court concluded that the administrative procedures
pursuant to which the Secretary had terminated Eldridge's
benefits abridged his right to procedural due process. The court
viewed the interest of the disability recipient in uninterrupted
benefits as indistinguishable from that of the welfare recipient in
Goldberg. It further noted that decisions subsequent to Goldberg
demonstrated that the due process requirement of
pretermination, hearings fs notdimited to situations involving the
deprivation of-vitalnecessities. See Fuentes v. Shevin.407
US. 67. 88-89 ( 1972)i Bell v. Burson. 402 U.S. 535 539
( 1971 ). Reasoning that disability determinations may involve
subjective judgments based on conflicting medical and
nonmedical evidence, the District Court held that prior to
termination of benefits Eldridge had to be afforded an
evidentiary hearing of the type required for welfare tieneficiaries
under Title IV of the Social Security Act. 361 F. Supp., at 528.
n5 Relying entirely upon the District Court's opinion, the Court of
Appeals for the Fourth Circuit affirmed the injunction barring
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termination of Eldridge's benefits [*16] prior to an evidentiary
hearinq. 493_,E. 2d .^^0 97.4).n6we_cever=e. . - .._,. _

-------------- Footnotes ---------------

nS The HEW regulations direct that each state plan under the
federal categorical assistance programs must provide for
pretermination hearings containing specified procedural
safeguards, which include all of the Goldberg requirements. See
45 CFR 5 205.10(a) ( 1975); n. 4, supra.

n6 The Court of Appeals for the Fifth Circuit, simply noting that
the issue had been correctly decided by the District Court in this
case, reached the same conclusion in Williams v. Weinberaer.
494 F. 2d 1191 ( 1974), cert. pending, No. 74-205.

------------ EndFootnotes --------------

II

[2] [3]At the outset we are [*17] confronted by a questiori as
to whether the District Court had jurisdiction over this suit. The
Secretary contends that our decision last Term in WeinberAer
v. Salfi, 422 U.S. 749 (1975), bars the District Court from
considering Eldridge's action. Salfi was an action challenging the
Social Security Act's duration-of-relationship eligibility
requirements for surviving wives and stepchildren of deceased
wage earners. We there held that 42 U.S.C. @ 405(h) n7
precludes federal-question jurisdiction in an action challenging
denial of claimed benefits. The only avemie for judicial review is
42 U.S.C. G 405(g), which requires exhaustion of the
administrative remedies provided under the Act as a
jurisdictional prerequisite.

-------------- Footnotes ---------------

n7 Title 42 U.S.C. 5 405(h) provides in full:

"(h) Finality of Secretary's decision.

"The findings and decisions of the Secretary after a hearing shall
be binding upon all individuals who were parties to such hearing.
No findings of fact or decision of the Secretary shall be reviewed
by any person, tribunal, or governmental agency except as
herein provided. No action against the United States, the
Secretary, or any officer or employee thereof shall be brought
under section 41 of Title 28 to recover on any claim arising
under this subchapter."

------------ EndFootnotes -------------- [*187

Section 405(g) in part provides: S

"Any individual, after any final decision of the Secretary made
after a hearing to which he was a party, irrespective of the
amount in controversy, may obtain a review of such decision by
a civil action commenced within sixty days after the mailing to
him of notice of such decision or within such further time as the
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Secretary may allow." n8I On its face § 405(g) thus bars judicial
F_eyiew x.+..f.o_rty,depiaJnf a -c-laim ofdisability benefits
"final decision" by the Secretary after a"hearing." It is
uncontested that Eldridge could have obtained full administrative
review of the termination of his benefits, yet failed even to seek
reconsideration of the initial determination. Since the Secretary
has not "waived" the finality requirement as he had in Sal&
suora, at 767, he concludes that Eldridge cannot properly
invoke § 405(g) as a basis for jurisdiction. We disagree.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n8 Section 405(g) further provides:
"Such action shall be brought ih the district court of the United
States for the judicial district in which the plaintiff resides, or has
his principal place of business, or, if he does not reside or have
his principal place of business within any such judicial district, in
the United States District Court for the District of Columbia...
The court shall have power to enter, upon the pleadings and
transcript of the record, a judgment affirming, modifying, or
reversing the decision of the Secretary, with or without
remanding the cause for a rehearing. The findings of the
Secretary as to any fact, if supported by substantial evidence,
shall be conclusive....'

------------ End Footnotes--------------

[*19]

[4] [5A]Salfl identified several conditions which must be satisfied
in order to obtain judicial review under § 405(g). Of these, the
requirement that there be a final decision by the Secretary after
a hearing was.regarded as "central to the requisite grant of
subject-matter jurisdiction...." 422 U.S., at 764. n9 Implicit in
Salfl, however, is the principle that this condition consists of.two
elements, only one of which is purely "jurisdictional" in the sense
that it cannot be "waived" by the Secretary in a particular case.
The waivable element is the requirement that the administrative
remedies prescribed by the Secretary be exhausted. The
nonwaivable element is the requirement that a claim for benefits
shall have been presented to the Secretary. Absent such a claim
there can be no "decision". of any type. And some decision by the
Secretary is clearly required by the statute.

[5B] [*20]

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - - n9 The
other two conditions are (1) that the civil action be commenced
within 60 days after the mailing of notice of such decision, or
within such additional time as the Secretary may permit, and (2)
that the action be filed in an appropriate district court. These two
requirenients specify a statute of limitations and appropriate
venue, and are waivable by the parties. Salfi, 422 U.S. at 763-
764. As in Salfi no question as to whether Eldridge satisfied
these requirements was timely raised below, see Fed. Rules
Civ. Proc. 8(c), 12 h 1, and they need not be considered
here:

------------ EndFootnotes --------------

That this second requirement is an essential and distinct
precondition for § 405 (g) jurisdiction is evident from the

http://www.lexisone.com/Ix1/caselaw/freecaselaw?action=FCLRetrieveCaseDetail&casel,.. ;11/21/2006.-,



Free Case Law

different conclusions that we reached in Salfi with respect to the
namedappgll@es and XI)e au+ame(im.?mbp-rs of the r.!a€s. As ta,
the latter the complaint was found to.be jurisdictionally deficient
since it "[c]ontained no allegations that they have even filed an
application [*21] with the Secretary...." 422 U.S., at 764.
With respect to the named appellees, however, we concluded
that the corriplaint was sufficient since it alleged that they had
'fully presented their claims for benefits 'to their district Social
Security Office and, upon denial, to the Regional Office for
reconsideration."' Id., at 764-765. Eldridge has fulfilled this
crucial prerequisite. Through his answers to the state agency
questionnaire, and his letter in response to the tentative
determination that his disability had ceased, he specifically
presented the claim that his benefits should not be terminated
because he was still disabled. This claim was denied by the state
agency and its decision was accepted by the SSA.

[6A]The fact that Eldridge failed to raise with the Secretary his
constitutional claim to a pretermination hearing is not
controlling. nlO As construed in Salfi, § 405 (g) requires only
that there be a "final decision" by the Secretary with respect to
the claim of entitlement to beneflts. Indeed, the named
appellees in Salfi did not present their constitutional claim
[*22] to the Secretary. Weinberger v. Saifi, O.T. 1974, No. 74-
214, App. 11, 17-21. The situation here is not identical to Salfi,
for, while the Secretary had no power to amend the statute
alleged to be unconstitutional in that case, he does have
authority to determine the timing and content of the procedures
challenged here. 42 U.S.C.§ 405 (a). We do not, however,
regard this difference as significant. It is unrealistic to expect
that the Secretary would consider substantial changes in the
current administrative review system at the behest of a single
aid recipient raising a constitutional challenge in an adjudicatory
context. The Secretary would not be required even to consider
such a challenge.

[66]

--------------Footnotes---------------n10If
Eldridge had exhausted the full set of available administrative
review:procedures, failure to have raised hisconstitutional claim
would not bar him from asserting it later in a district court. Cf.
Flemming v. Nestor, 363U.S. 603, 607 (1960).

------------ End Footnotes--------------

[*23]

[7]As the nonwaivable jurisdictional element was satisfied, we
next consider the waivable element. The question is whether the
denial of Eldridge's claim to continued benefits was a sufficiently
"final" decision with respect to his constitutional claim to satisfy
the statutory exhaustion requirement. Eldridge concedes that he
did not exhaust. the full set of internal-review procedures
provided by the Secretary. See 20 CFR §§ 404.910, 404.916;
404.940 (1975). As Salfi recognized, the Secretary may waive
the exhaustion requirement if he satisfies himself, at any stage,
of the administrative process, that no further review is
warranted either because the internal needs of the agency are
fulfilled or because the relief that is sought is beyond his power
to confer. Salfl suggested that under § 405 (g) the power to
determine when finality has occurred ordinarily rests with the
Secretary.since ultimate responsibility for the integrity of the
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administrative program is his. But cases may arise where a
^.a.{oarfin lar..issue .rese!"ed_pce^aptly:

is so great that [*24] deference to the agency's judgment is
inappropriate. This is such a case.

[8A]Eldridge's constitutional challenge is entirely collateral to his
substantive claim of entitlement. Moreover, there is a crucial
distinction between the nature of the constitutional claim
asserted here and that raised in Salfi. A claim to a predeprivation
hearing as a matter of constitutional right rests on the
proposition that full relief cannot be obtained at a
postdeprivation hearing. See Regional Rail Reorganization
ActCases. 419 U.S. 102. 156 (1974). In light of the Court's
prior decisions, see, e.g:, Goldbera v. Keliv. 397 U.S..254
( 1970 ) ; Fuentes v. Shevin, 407 U.S. 67 (1972), Eldridge has
raised at least a colorable claim that because of his physical
condition and dependency upon the disability benefits, an
erroneous termination would damage hiin in a way not
recompensable through retroactive payments. nil Thus, unlike
the situation in Salfl, denying Eldridge's substantive claim "for
other reasons" or upholding it "under other [*25] provisions" at
the post-termination stage, 422 U.S., at 762, would not answer
his constitutional challenge.

[8Bl

-------------- Footnotes --------------- nll
Decisions in different contezts have emphasized that the nature
of the claim being asserted and the consequences of deferment
ofjudicial review are important factors in determining whether a
statutory requirement of finality has been satisfied. The role
these factors may play is.illustrated by the intensely "practical"
approacFi which the Court has adopted, Cohen v. Beneficial
Ind. Loan Corp. 337 U.S. 541, 546 (1949), when applying
the Flnality requirements of 28 U.S.C. 6 1291. which grants
jurisdiction to bourts of appeals to review all "final decisions" of
the district courts, and 28 U.S.C. G 1257 which empowers this
Court to review only "final judgments" of state courts. See, e.g.,
Harris v. Washington- 404 U.S. 55 ( 1971); Construction
Laborersv. Currv, 37L U.S. 542. 549-550 (1963).,
Mercantile Nat. Bank v. Lanudeau, 371 U.S. 555, 557-558
1963 • Cohen v. Beneficial Ind. Loan Coro.; suora; at

545-546. To be sure, certain of the policy considerations
implicated in §§ 1257 and 1291 cases are different from those
that are relevant here. Compare Construction Laborers,
sunra, at 550; Mercantile Nat. Bank, supra, at 558, with

...McKart v . United States 395 U S 185 193-195 (1969)1 L.
Jaffe, Judicial Control of Administrative Action 424-426 (1965).
But the core principle that statutorily created finality
requirements should; if possible, be construed so as not to cause
crucial collateral claims to be lost and potentially irreparable
injuries to besuffered remains applicable.

EndFootnotes-------------- [*26]

We conclude that the denial of Eldridge's request for benefits
constitutes a final decision for purposes of § 405 (g) jurisdiction
over his constitutional claim. We now proceed to the merits of
that claim. n12

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n12 Given our conclusion that jurisdiction in the District Court
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was proper under § 405 (g), we find it unnecessary to consider
^ldr^ds^^cQntentionxhacnnxau,ith^taadis^^ ai25.(n}therP uas-. - ,-
jurisdiction over his claim under the mandamus statute, 28
U.S.C. § 1361, or the Administrative Procedure Act, 5 U.S.C. 6
701 et seq.

------------ End Footnotes --------------

III

A

[1B] [9] [10]Procedural due process imposes constraints on
governmental decisions which deprive individuals [*27] of
"liberty" or "property" interests within the meaning of the Due
Process Clause of the Fifth or Fourteenth Amendment. The
Secretary does not contend that procedural due process is
inapplicable to terminations of Social Security disability benefits.
He recognizes, as has been implicit in our prior decisions, e.g.,
Richardson v. Belcher, 404 U.S. 78. 80-81 ( 1971);
Richardsonv. Perales, 402 U.S. 389, 401-402 (1971)i
Flemming v. Nestor. 363 U.S. 603. 611 (1960). that the
interest of an individual in continued receipt of these benefits is
a statutorily created "property" interest protected by the Fifth
Amendment. Cf. Arnett v. Kennedv, 416 U.S. 134.166
(POWELL, J., concurring in part) (1974); Board of Regents v.
Roth, 408 U.S. 564, 576-578 (1972); Bell v. Burson, 402
U.S., at 539; Goldberg v. Kellv, 397 U.S., at 261-262.
Rather, the Secretary contends that the existing administrative
procedures, detailed below, provide all the process that is
constitutionally due before a recipient can be deprived of that
interest.

[11] [*28] This Court consistently has held that some form of
hearing is required before an individual is finally deprived of a
property interest. Wolff v. McDonnell, 418 U.S. 539, 557-
558 (1974). See, e.g., Phillips v. Commissioner, 283 U.S.
589, 596-597 (1931). See also Dent v. West Virainia, 129
U.S. 114. 124-125 (1889). The "right to be heard before being
condemned to suffer grievous loss of any kind, even though it
may not involve the stigma and hardships of a criminal .
conviction, is a principle basic to our society." Joint Anti-
Fascist Comm. v. McGrath, 341 U.S. 123 168 (1951)
(Frankfurter, J„ concurring). The fundamental requirement of
due process is the opportunity to be heard "at a meaningful time °
and in a meaningful manner." Armstrong v. Manzol 380 U.S.
545, 552 (1965). See Grannis v: Ordean, 234 U.S. 385,
394 (1914). Eldridge agYees that the review procedures
available to a claimant before the initial determination of
ineligibility becomes final would be adequate if disability benefits
were not terminated [*29] until after the evidentiary hearing
stage of the administrative process. The dispute centers upon
what process is due prior to the initial termination of benefits,
pending review.

In recent years this Court increasingly has had occasion to
consider the extent to which due process requires an evidentiary
hearing prior to the deprivation of some type of property interest
even if such a hearing is provided thereafter. In only one case,
Goldbera v. Kellv, 397 U.S., at 266-271, has the Court held
that a hearing closely approximating a judicial trial is necessary.
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In other cases requiring some type of pretermination hearing as
,a_mattU,P.f c9_natiYutior.Lal.r,ight the Cbr.ert hacspoken saaringly.-...-...
about the requisite procedures. Sniadach v. Family Finance
Corp., 395 U.S. 337 (1969)l involving garnishment of wages,
was entirely silent on the matter. In Fuentes v. Shevin. 407
U.S., at 96-97, the Court said only that in a replevin suit
between two private parties the initial determination required
something more than an ex parte proceeding before a court
clerk. Similarly, Bell v. Burson, sunra, at 540, held, in the
[*30] context of the revocation of a state-granted driver's

license, that due process required only that the prerevocation
hearing involve a probable-cause determination as to the fault of
the licensee, noting that the hearing "need not take the form of
a full adjudication of the question of liability." See also North
Georgia Finishina, Inc. v. Oi-Chem. Inc., 419 U.S. 601, 607
( 1975 ). More recently, in Arnett v. Kennedy, supra, we
sustained the validity of procedures by which a federal employee
could be dismissed for cause. They included notice of the action
sought, a copy of the charge, reasonable time for filing a written
response, and an opportunity for an oral appearance. Following
dismissal, an evidentiary hearing was provided. 416 U.S. at
142-146.

[12] [13] [14]These decisions underscore the truism that "'[d]ue
process, [*31] ' unlike some legal rules, is not a technical
conception with a fixed content unrelated to time, place and
circumstances." Cafeteria Workers v. McElroy. 367 U.S. 886,
895 (1961). "[D]ue process Is flexible and calls for such
procedural protections as the particular situation demands."
Morrissev v. Brewer. 408 U.S. 471, 481 (1972],
Accordingly, resolution of the issue whether the administrative
procedures provided here are constitutiohally sufficient requires
analysis of the governmental and private interests that are
affected. Arnett v. Kennedy, supra, at 167-168 (POWELL, ].,
concurring in part); Goldberg v. Kelly, supra, at 263-266;
Cafeteria Workers v. McElrov, suura, at 895. More precisely,
our prior decisions indicate that identification of the specific
dictates of due process generally requires consideration of three
distinct factors; First, the private interest that will be affected by
the official action; second, the risk of an erroneous deprivation
of such interest through the procedures used, and the probable
value, if any, of additional or substitute procedural safeguards;
and [*32] finally, the Government's interest, including the
function involved and the fiscal and administrative burdens that
the additional or substitute procedural requirement would entail.
See, e.g., Goldbern v. Kellv, supra, at 263-271.

We turn first to a description of the procedures for the
termination of Social Security disability benefits, and thereafter
consider the factors bearing upon the constitutional adequacy of
these procedures.

B

The disability insurance program is administered jointly by state
and federal agencies. State agencies make the initial
determination whether a disability exists, when it began, and
when it ceased. 42 U.S.C. 6 421 (a). n13 The standards applied
and the procedures followed are.prescribed by the Secretary, see
§ 421 (b), who has delegated his responsibilities and powers
under the Act to the SSA. See 40 Fed. Reg. 4473 (1975).

--------------Footnotes---------------
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n13 In all but six States the state vocational rehabilitation
a4e= _^[?arSe^lflJl^lmiRistr.ringthestateplan niartl^e =., .,
Vocational Rehabilitation Act of 1920, 41 Stat. 735, as amended,
29 U.S.C. 6 701 et seq. ( 1970 ed., Supp. III), acts as the "state
agency" for purposes of the disability insurance program. Staff of
the House Committee on Ways and Means, Report on the
Disability Insurance Program, 93d Cong., 2d Sess., 148 (1974).
This assignment of responsibility was intended to encourage
rehabilitation contacts for disabled workers and to utiliie the
well-established relationships.of the local rehabilitation agencies
with the medical profession. H.R. Rep. No. 1698, 83d Cong., 2d
Sess., 23-24 (1954).

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - -

[*33]

In order to establish initial and continued entitlement to
disability benefits a worker must demonstrate that he is unable
5
"to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment which can
be expected to result in death or which has lasted or can be
expected to last for a continuous period of.not less than 12
months...... 42 U.S.C. 8.423 (d)(1)(A).I
To satisfy this test the worker bears a continuing burden of
showing, by means of "medically acceptable clinical and
laboratory diagnostic techniques," § 423 (d)(3), that he has a
physical or mental impairment of such severity that S

"he is not only unable to do his previous work but cannot,
considering his age,.education, and work experience, engage in
any other kind of substantial gainful work which exists in the
national economy, regardless of whether such work exists in the
immediate area in which he lives, or whether a specific job
vacancy exists for him, or whether he would be hired if he
applied for work." § 423 (d)(2)(A). h14I

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n14 Work which "exists in the national economy" is in turn
defined as "work which exists in significant numbers either in the
region where such individual lives or in several regions of the
country." § 423 (d)(2)(A).

------------ End Footnotes - - - - - - - - - - - - - -

[*34]
The principal reasons for benefits terminations are that the
worker is no longer disabled or has returned to work. As
Eldridge's benefits were terminated because he was determined
to be no longer disabled, we consider only the sufficiency of the
procedures involved in such cases. n1S

-------------- Footnotes ---------------

niS Because the continuing-disability investigation concerning
whether a claimant has returned to work is usually done directly
by the SSA Bureau of Disability Insurance, without any state
agency involvement, the administrative procedures prior to the
post-termination evidentiary hearing differ from those involved
in cases of possible medical recovery. They are similar, however,
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in the important respect that the process relies principally on
w,ritten..commuAi^ri^Ri,artd_there is noprouiseon, fac=n
evidentiary hearing prior to the cutoff of benefits. Due to the
nature of the relevanYinquiry in certain types of cases, such as
those involving self-employment and agricultural employment,
the SSA office nearest the beneficiary conducts an oral interview
of the beneficiary as part of the pretermination process. SSA
Claims Manual (CM) § 6705.2 (c).

------------ EndFootnotes -------------- [*35]

The continuing-eligibility investigation is made by a state agency
acting through a"team" consisting of a physician and a
nonmedical person trained in disability evaluation. The agency
periodically commuhicates with the disabled worker, usually by
mail -- in which case he is sent a detailed questionnaire -- or by
telephone, and requests information concerning his present
condition, including current medical restrictions and sources of
treatment; and any additional information that he considers
relevant to his continued entitlement to benefits. CM § 6705.1;
Disability Insurance State Manual (DISM) § 353.3 (TL No. 137,
Mar. 5, 1975). n16

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n16 Information is also requested concernfng the recipient's
belief as to whether he can return to work, the nature and
extent of liis employment during the past year, and any
vocational services he is receiving.

----- ------- End Footnotes --------------

Information regarding the recipient's current condition is also
obtained from his sources of medical treatment. DISM § 353.4.
[*36] If there is a conflict between the information provided by

the beneficiary and that obtained from medical sources such as
his physician, or between two sources of treatment, the agency
may arrange for an examination by an independent consulting
physician. n17 Ibid. Whenever the agency's tentative
assessment of the beneficiary's condition differs from his own
assessment, the beneficiary is informed that benefits may be
terminated, provided a summary of the evidence upon which the
proposed determination to terminate is based, and afforded an
opportunity to review the medical reports and other evidence in
his case file. n18 He also may respond in writing and submit
additional evidence. Id., § 353.6.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n17 AII medical-source evidence used to establish the absence of
continuing disability must be in writing, with the source properly
identified. DISM § 353.4C.

n18 The disability recipient is not permitted personally to
examine the medical reports contained in his file. This restriction
is not significant since he is entitled to have any representative
of his choice, including a lay friend or family member, examine
all medical evidence. CM § 7314. See also 20 CFR § 401.3 (a)(2)
(1975). The Secretary informs us that this curious limitation is
currently under review.

i
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- ----------- End Footnotes -------------- [*371 ^

The state agency then makes its final determination, which is
reviewed by an examiner in the SSA Bureau of Disability
Insurance. 42 U.S.C..S 421 (c); CM §§ 6701 (b), (c). n19 If, as
is usually the case, the SSA accepts the agency determination it
notifies the recipient in writing, informing him of the reasons for
the decision, and of his right to seek de novo reconsideration by
the state agency. 20 CFR8S 404.907 404.909 (1,975). n20
Upon acceptance by the SSA, benefits are terminated effective
two months after the month in which medical recovery is found
to have occurred. 42 U.S.C.S 423 (a) (1970 ed., Supp. III).

------`-------Footnotes---------------

n19 The SSA may not itself revise the state agency's
determination in a mannermore favorable to the benefciary. If,
however, it believes that the worker is still dlsabled, or that the
disability lasted longer than determined by the state agericy, it
may return the file to the agency for further consideration in
light of the SSA's views. The agency is free to reaffirm its
original assessment.

------------.EndFootnotes -------------- [*381

--------------Footnotes---------------

n20 The reconsideration assessment Is initially made by the
state agency, but usually not by the same persons who
considered the case originally. R:,Dixon, Social Security
Disability and Mass Justice 32 (1973). Both the recipient and the
agency may adduce new evidence.

------------ End Footnotes --------------

If the recipient seeks reconsideration by the state agency and
the determination is adverse, the SSA reviews the
reconsideration determination and notifies the recipient of the
decision. He then has a right to an evidentiary hearing before an
SSA administrative law judge. 20 CFR r46 404.917. 404.927

1( 975). The hearing is nonadversary, and the SSA is not
represented by counsel. As at all prior and subsequent stages of
the administrative process, however, the claimant may be
represented by counsel or other spokesmen. § 404.934. If this
hearing results in an adverse decision, the claimant is entitled to
request discretionary review by the SSA Appeals Council, §,
404.945, and [*39] finally may obtain judicial review. 42
U.S.C. 8 405(g); 20 CFR 6 404:951 (1975). n21

--------------Footnotes---------------

n21 Unlike all prior levels of review, which are de novo, the
district court is required to treat findings of fact as conclusive if
supported by substantial evidence. 42 U.S.C. G 405 (g).

------------ End Footnotes --------------

Should it be determined at any point after termination of
benefits, that the claimant's disability extended beyond the date
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of cessation initially established, the worker is entitled to
,retroactive,payments.,42 U.S,( ^a^4e,Cf. 5..42..3f1,^;7QCFR
§§ 404.501, 404.503, 404.504 ( 1975). If, on the other hand,
a beneficiary receives any payments to which he is later
determined no.t to be entitled, the statute authorizes the
Secretary to attempt to recoup these funds in specified
circumstances. 42 U.S.C. 8 404. n22

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

N22 The Secretary may reduce other payments to which the
beneficiary is entitled, or seek the payment of a refund, unless
the beneficiary is "without fault" and such adjustment or
recovery would defeat the purposes of the Act or be "against
equity and good conscience." 42 U.S.C. 8 404(b). See generally;
20 CFR §& 404.501- 404.515 ( 1975).

C

Despite the elaborate character of the administrative procedures
provided by the Secretary, the courts below held them to be
constitutionally inadequate, concluding that due process requires
an evidentiary hearing prior to termination. In light of the
private and governmental interests at stake here and the nature
of the existing procedures, we think this was error.

Since a recipient whose benefits are terminated is awarded full
retroactive relief if he ultimately prevails, his sole interest is in
the uninterrupted receipt of this source of income pending final
administrative decision on his claim. His potential injury is thus
similar in nature to that of the welfare recipient in Goldbera,
see 397 U.S., at 263-264, the nonprobationary federal
employee in Arnett, see 416 U.S., at 146, and the wage
earner in Sniadach. See 395 U.S., at 341-342. n23

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n23 This, of course, assumes that an employee whose wages are
garnisheed erroneously is subsequently able to recover his back
wages.

------------ EndFootnotes -------------- [*41]

Only in Goldberg has the Court held that due process requires an
evidentiary hearing prior to a temporary deprivation. It was
emphasized there that welfare assistance is given to persons on
the very margin of subsistence: S

"The crucial factor in this context -- a factor not present in the
case of... virtually anyone else whose governmental entitlements
are ended -- is that termination of aid pending resolution of a
controversy over eligibility may deprive an eligible recipient of
the very means by which to live while he waits." 397 U.S., at .
264 (emphasis in original).I
Eligibility for disability benefits, in contrast, is not based upon
financial need.n24 Indeed, it is wholly unrelated to the work&'s
income or support from many other sources, such as earnings of
other family members, workinen's compensation awards, n25
tort claims awards, savings, private insurance, public or private
pensions, veterans' benefits, food stamps, public assistance, or

Page 13 of 19
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the "many other important programs, both public and private,
„YJ iSh-SO.nkait!_pFovlSinlis fnr, ^isgaulty [*42] payments affecting .; -

a substantial portion of the work force...." Richardson v.
Belcher, 404 U.S., at 85-87 ( Douglas, J., dissenting). See
Staff of the House Committee on Ways and Means, Report on
the Disability Ins irance Program, 93d Cong., 2d Sess., 9-10,
419-429 (1974) (hereinafter Staff Report).

n24 The level of benefits is determined by the worker's average
monthly earnings during the period prior to disability, his age,
and other factors not directly related to financial need, specified
in 42 U.S.C. §Z415 (1970 ed., Supp. III). See § 423(a)(2):

n25 Workmen's compensation benefits are deducted in part in
accordance with a statutory formula. 42 U.S.C. 8 424a (1970
ed., Supp. III); 20 CFR 8 404.408 ( 1975); see Richardson v.
Belcher, 404 U.S. 78 (1971).

[15]As Goldberg illustrates, the degree of potential deprivation
that may be created by a particular decision is a factor to be
considered in assessing the validity of anyadministrative
decisionmaking process. Cf. Morrissey v. Brewerr 408 U.S.
471 (1972). The potehtial deprivation here is generally likely to
be less than in Goldberg, although the degree of difference can
be overstated. As the District Court emphasized, to remain
eligible for benefits a recipient must be "unable to engage in
substantial gainful activity." 42 U.S.C. § 423; 361 F. Suoo., at
523. Thus, in contrast to the discharged federal employee in
Arnett, there is little possibility that the terminated recipient will
be able to find even temporary employment to ameliorate the
interim loss.

[16]As we recognized last Term in Fusari v. Steinberci, 419
U.S. 379, 389 (1975), [*44] "the possible length of wrongful
deprivation of... benefits [also] is an important factor in
assessing the impact of official action on the private interests."
The Secretary concedes that the delay between a request for a
hearing before an administrative law judge and a decision on the
claim is currently between 10 and 11 months. Since a
terminated recipient must first obtain a reconsideration decision
as a prerequisite to invoking his right to an evidentiary hearing,
the delay between the actual cutoff of benefits and final decision
after a hearing exceeds one year.

[17]In view of the torpidity of this administrative review process,
cf. id., at 383-384, 386 and the typically modest resources of
the family unit of the physically disabled worker, n26 the
hardship imposed upon the erroneously terminated disability
recipient may be significant. Still, the disabled worker s need is
likely to be less than that of a welfare recipient. In addition to
the possibility of access to private resources, other forms of
government assistance [*45] will become available where the
termination of disability benefits places a worker or his family
below the subsistence level. n27 See Arnett v. Kennedy, 416
U.S., at 169 (POWELL, J., concurring in part); id., at 20i-202
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-- (WHITE, J., concurring in part and dissenting in part). In view of
„.tlleSepPtentiq[s,o,tlrces:.otSempora.ry-income,tha,-^sless_-.,._. a . ___..

reason here than in Goldberg to depart from the ordinary
principle, established by our decisions, that something less than
an evidentiary hearing is sufficient prior to adverse
administrative action.

--------------Footnotes---------------

n26 Amici cite statistics compiled by the Secretary which indicate
that in 1965 the mean income of the family unit of a disabled
worker was $ 3,803, while the median income for the unit was
$2,836. The mean liquid assets -- i.e., cash, stocks, bonds -- of
these family units was $4,862; the median was $940. These
statistics do not take into account the family unit's nonliquid
assets -- i.e., automobile, real estate, and the like. Brief for AFL-
CIO et al. as Amici Curiae App. 4a. See n. 29, infra.

------------ EndFootnotes -------------- [*46]

----- --------- Footnotes ---------------

n27 Amici emphasize that because an identical definition of
disability is employed in both the Title II Social Security Program
and in the compensation welfare system for the disabled,
Supplemental Security Income (SSI), compare 42 U.S.C. 5 423
(d)(1) with § 1382c(a)(3) (1970 ed., Supp. III), the terminated
disability-benefits recipient will be ineligible for the SSI Program.
There exist, however, state and local welfare programs which
may supplement the worker's income. In addition, the worker's
household unit can qualify for food stamps if it meets the
financial need requirements. See 7L.S.C. 88 2013(c), 2014(b);
7 CFR § 271 (1975). Finally, in 1974 480,000 of the
approximately 2,000,000 disabled workers receiving Social
Security benefits also received SSI benefits. Since financial need
is a criterion for eligibility under the SSI program, those disabled
workers who are most in need will in the majority of cases be
receiving SSI benefits when disability insurance aid is
terminated. And, under the SSI program, a pretermination
evidentiary hearing is provided, if requested. 42 U.S.C. 6 1383
(c) (1970 ed., Supp. III); 20 CFR8416.1336(c) (1975); 40
Fed. Reg. 1512 (1975); see Staff Report 346.

------------ EndFootnotes -------------- [*47]

D

An additional factor to be considered here is the fairness and
reliability of the existing pretermination procedures, and the
probable.value, if any, of additional procedural safeguards.
Central to the evaluation of any administrative process is the
nature of the relevant inquiry. See Mitchell v. W. T. Grant Co. ,
416 U.S. 600. 617 (1974); Friendly, Some Kind of Hearing,
123 U. Pa. L. Rev. 1267, 1281 (1975). In order to remain eligible
for benefits the disabled worker must demonstrate by means of
"medically acceptable clinical and laboratory diagnostic
techniques," 42 U.S.C. Lj 423(d)(3), that he is unable "to
engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment...." § 423
(d)(1)(A) (emphasis supplied). In short, a medical assessment of
the worker's physical or mental condition is required. This is a
more sharply focused and easily documented decision than the

http://www.lexisone.conl/lxl /caselaw/freecaselaw?action=FCLRetrieveCaseDetail&caseI... 11/21/2006



Free Case Law Page16 of 19

typical determination [*48] of welfare entitlement. In the latter
case,awide-va ua^af sfersnatio^maFbe.deew.x+_•ee aA+,a;:.d.-.
issues of witness credibility and veracity often are critical to the
decisionmaking process. Goldberg noted that in such
circumstances "written submissions are a wholly unsatisfactory
basis for decision." 397 U.S., at 269.

[18]By contrast, the decision whether to discontinue disability
benefits will turn, in most cases, upon "routine, standard, and
unbiased medical reports by physician specialists," Richardson
v. Perales, 402 U.S., at 404, concerning a subject whom they
have personally examiried.n28 In Richardson the Court
recognized the "reliability and probative worth of written medical
reports," emphasizing that while there may be "professional
disagreement with the medical conclusions" the "specter of
questionable credibility and veracity is not present." Id., at 405,
407. To be sure, credibility and veracity may be a factor in the
ultimate disability assessment in some cases. But procedural due
process rules are shaped by the risk of [*49] error inherent in
the truthfinding process as applied to the generality of cases, not
the rare exceptions. The potential value of an evidentiary
hearing, or even oral presentation to the decisionmaker, is
substantially less in this context than in Goldberg.

------------- =Footnotes -- ` ------------

n28 The decision is not purely a question of the accuracy of a
medical diagnosis since the ultimate issue which the state
agency must resolve is whether in light of the particular worker's
"age, education, and work experience" he cannot "engage in
any... substantial gainful work which exists in the national
economy...." 42 U.S.C. § 423(d)(2)(A). Yet information
concerning each of these worker characteristics is amenable to
effective written presentation. The value of an evidentiary
hearing, or even a limited oral presentation, to an accurate
presentation of those factors to the decisionmaker does not
appear substantial. Similarly, resolution of the inquiry as to the
types of employment opportunities that exist in the national
economy for a physically impaired worker with a particular set of
skills would not necessarily be advanced by an evidentiary
hearing. Cf. 1 K. Davis, Administrative Law Treatise § 7.06, p.
429 (1958). The statistical information relevant to this judgment
is more amenable to written than to oral presentation.

------------ EndFootnotes -------------- [*50]

The decision in Goldberg also was based on the Court's
conclusion that written submissions were an inadequate
substitute for oral presentation because they did not provide an
effective means for the recipient to communicate his case to the
decisionmaker. Written submissions were viewed as an
unrealistic option, for most recipients lacked the "educational
attainment necessary to write effectively" and could not afford
professional assistance. In addition, such submissions would not
provide the "flexibility of oral presentations" or "permit the
recipient to mold his argument to the issues the decision maker
appears to regard as important." 397 U.S., at 269. In the
context of the disability-benefits-entitlement assessment the
administrative procedures under review here fully answer these
objections.

The detailed questionnaire which the state agency periodically
sends the recipient identifies with particularity the information
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relevant to the entitlement decision, and the recipient is invited
to ;9b5aln asa^tanse.:fy0m. Yhe-Lnca!-SSA.affice. in.comp!eting-t^^^
questionnaire. More important, the information critical to the
entitlement decision usually is derived [*51] from medical
sources, such as the treating physician. Such sources are likely
to be able to communicate more effectively through written
documents than are welfare recipients or the lay witnesses
supporting their cause. The conclusions of physicians often are
supported by X-rays and the results of clinical or laboratory
tests, information typically more amenable to written than to
oral presentation. Cf. W. Gellhorn & C. Byse, Administrative Law
-- Cases and Comments 860-863 (6th ed. 1974).

A further safeguard against mistake is the policy of allowing the
disability recipient's representative full access to all information
relied upon by the state agency. In addition, prior to the cutoff
of benefits the agency informs the recipient of its tentative
assessment, the reasons therefor, and provides a summary of
the evidence that it considers most relevant. Opportunity is then
afforded the recipient to submit additional evidence or
arguments, enabling him to challenge directly the accuracy of
information in his file as well as the correctness of the agency's
tentative conclusions. These procedures, again as contrasted
with those before the Court in Goldberg, [*52] enable the
recipient to "mo!d" his argument to respond to the precise issues
which the decisionmaker regards as crucial.

[19A]Despite these carefully structured procedures, amici point
to the significant reversal rate for appealed cases as clear
evidence that the current process is inadequate. Depending upon
the base selected and the line of analysis followed, the relevant
reversal rates urged by the contending parties vary from a high
of 58.6% for appealed reconsideration decisions to an overall
reversal rate of only 3.3%. n29 Bare statistics rarely provide a
satisfactory measure of the fairness of a decisionmaking process.
Their adequacy is especially suspect here since the
administrative review system is operated on an open fi!e basis. A
recipient may always submit new evidence, and such
submissions may result in additional medical examinations. Such
fresh examinations were held in approximately 30% to 40% of
the appealed cases in fiscal 1973, either at the reconsideration
or evidentiary hearing stage of the administrative process. Staff
Report 238. In this context, the value of reversal [*53] rate
statistics as one means of evaluating the adequacy of the
pretermination process is diminished. Thus, although we view
such information as relevant, it is certainly not controlling in this
case.

[19B]

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - - n29 By
focusing solely on thereversal rate for appealed reconsideration
determinations amici overstate the relevant reversal rate. As we
indicated last Term in Fusari v. Steinberg, 419 U.S. 379. 383
n. 6(19751, in order fully to assess the reliability and fairness
of a system of procedure, one must also consider the overall rate
of error for all denials of benefits. Here that overall rate is
12.2%. Moreover, about 75% of these reversals occur at the
reconsideration stage of the administrative process. Since the
median period between a request for reconsideration review and
decision is only two months, Brief for AFL-CIO et al. as Amici
Curiae App, 4a, the deprivation is significant!y less than that
concomitant to the lengthier delay before an evidentiary hearing.
Netting out these reconsideration reversals, the overall reversal
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rate falls to 3.3%. See Supplemental and Reply Brief for

- - - - ------- EndFootnotes -------------- [*54]

E

In striking the appropriate due process balance the final factor to
be assessed is the public interest. This includes the
administrative burden and other societal costs that would be
associated with requiring, as a matter of constitutional right, an
evidentiary hearing upon demand in all cases prior to the
termination of disability benefits. The most visible burden would
be the incremental cost. resulting from the increased number of
hearings and the expense of providing benefits to ineligible '
recipients pending decision. No one can predict the extent of the
increase, but the fact that full benefits would continue until affer .
such hearings would assure the exhaustion in most cases of this
attractive option. Nor would the theoretical right of the Secretary
to recover undeserved benefits result, as a practical matter, in
any substantial offset to the added outlay of public funds. The
parties submit widely varying estimates of the probable
additional financial cost. We only need say that experience with
the constitutionalizihg of government procedures suggests
[*55] that the ultimate adtJitional cost in terms of money and

administrative burden would not be insiubstantial:

[20]Financial cost alone is not a controlling weight in
determining whether due process requires a particular
procedural safeguard prior to some administrative decision. But
the Government's interest, and hencethat of the public, in
conserving scarce fiscal end administrative resources is a factor
that must be weighed. At some point the benefit of an additional
safeguard to the individual affected by the administrative action
and to society in terms of increased assurance that the action is
just, may be outweighed by the cost. Significantly, the cost of
protecting those whom the preliminary administrative process
has identified as likely to be found undeserving may in the end
come out of the pockets of the deserving since resources
available for any particular program of social welfare are hot
unlimited. See Friendly, supra, 123 U. Pa. L. Rev., at 1276,
1303.

[21] [*56] [22] [23] [24]But more is implicated in cases of this.
type than ad hoc weighing of fiscal and administrative burdens
against the. interests of a particular category of claimants. The
ultimate balance involves a determination as to when, under our
constitutional system, judicial-type procedures must be imposed
upon administrative action to assure fairness. We reiterate the
wise admonishment of Mr. Justice Frankfurter that differences in
the origin and function of administrative agencies "preclude
wholesale transplantation of the rules of procedure, trial, and
review which have evolved from the history and experience of
courts." FCC v. Pottsville BroadcastinaCo 309 U S 134 ,
143 (1940). The judicial model of an evidentiary hearing is
neither a required, nor [*57] even the most effective, method
of decisionmaking in all circumstances. The essence of due
process is the requirement that "a person in jeopardy of serious
loss [be given] notice of the case against him and opportunity to
meet it." ]oint Anti-Fascist Comm. v. McGrath, 341 L S at
171-172 (Frankfurter, ]., concurring). All that is necessary is
that the proceduresbe tailored, inJight of the decision to be
made, to "the capacities and circumstances of those who are to
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be heard," Goldberg v. Kellv. 397 U.S., at 268-269 (footnote
:T:..mitted), to :ngure Khat they sre-glven?.:mea,^!ngfa! OWorturvift;.
to present their case. In assessing what process is due in this
case, substantial weight must be given to the good-faith
judgments of the individuals charged by Congress with the
administration of social welfare programs that the procedures
they have provided assure fair consideration of the entitlement
claims of individuals. See Arnett v. Kennedy,.416 U.S., at 202
(WHITE, J., concurring in part and dissenting in part). This is
especially so where, as here, the prescribed procedures not only
provide the claimant with an effective process [*58] for
asserting his claim prior to any administrative action, but also
assure a right to an evidentiary hearing, as well as to
subsequent judicial review, before the denial of his claim
becomes final. Cf. Boddie v. Connecticut. 401 U.S. 371, 378
( 1971 ) .

We conclude that an evidentiary hearing is not required prior to
the termination of disability benefits and that the present
administrative procedures fully comport with due process.

The judgment of the Court of Appeals is

Reversed.

MR. JUSTICE STEVENS took no part in the consideration or
decision of this case.

DISSENT BY: BRENNAN

DISSENT: MR. JUSTICE BRENNAN, with whom MR. ]USTICE
MARSHALL concurs, dissenting.

For the reasons stated in my dissenting opinion in Richardson
v. Wright, 405 U.S. 208. 212 (1972) F I agree with the District
Court and the Court of Appeals that, prior to termination of
benefits, Eldridge must be afforded an evidentiary hearing of the
type required for welfare beneficiaries under Title IV of the Social
Security Act, 42 U.S.C. § 601 [*59] et seq. See Goldbera v.
Kelly, 397 U.S. 254 (1970). I would add that the Court's
consideration that a discontinuance of disability benefits may
cause the recipient to suffer only a limited deprivation is no
argument. It is speculative. Moreover, the very legislative
determination to provide disability benefits, without any
prerequisite determination of need in fact, presumes a need by
the recipient which is not this Court's function to denigrate.
Indeed, in the present case, it is indicated that because disability
benefits were terminated there was a foreclosure upon the
Eldridge home and the family's furniture was repossessed,
forcing Eldridge, his wife, and.their children to sleep in one bed.
Tr. of Oral Arg. 39, 47-48. Finally, it is also no argument that a
worker, who has been placed in the untenable position of having
been denied disability benefits, may still seek other forms of
public assistance.
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OPINION: ]USTICE O'CONNOR delivered the opinion of the

[1A]This appeal presents a facial challenge to a criminal statute
that requires persons who loiter or wander on the streets to
provide a "credible and reliable" identification and to account for
their presence when requested by a peace officer under
circumstances that would justify a stop under the standards of
Terry v. Ohio, 392 U.S. 1 (1968). nl We conclude that the
statute as it has been construed is unconstitutionally vague
within the meaning of the Due Process Clause of the Fourteenth
Amendment by failing to clarify what is contemplated by the
requirement that a suspect provide a"credible and reliable"
identification. Accordingly, we affirm the judgment of the couft
below.

- - - - - - - - - - - - - - Footnotes ----------------

nl California Penal Code Ann. 8 647(e) (West 1970)
provid es:

"Every. person who commits any of the following acts is guilty of
disorderly conduct, a misdemeanor: :..(e) Who loiters or
wanders upon the streets or from place to place without
apparent reason or business and who refuses to identify hiinself
and to account for his presence when requested by any peace
officer so to do, if the surrounding circumstances are such as to
indicate to a reasonable man that the public safety demands
such identification."

------------ EndFootnotes --- ----------- [*4]

I

Appellee Edward Lawson was detained or arrested on
approximately 15 occasions between March 1975 and January
1977 pursuant to Cal. Penal Code Ann. £e 647(e) (West 1970).
n2 Lawson was prosecuted only twice, and was corivicted once.
The second charge was dismissed.

-------------- Footnotes ---------------

n2 The District Court failed to find facts concerning the particular
occasions on which Lawson was detained or arrested under §
647(e). However, the trial transcript contains numerous
descriptions of the stops given both by Lawson and by the police
officers who detained him. For example, one police officer
testified that he stopped Lawson while walking on an otherwise
vacant street because it ivas late at night, the area was isolated,
and the area was located close to a high crime area. Tr. 266-
267. Another officer testified that he detained Lawson, who was
walking at a late hour in a business area where some businesses
were still open, and asked for identification because burglaries
had been committed by unknown persons in the general area.
Id., at 207. The appellee states that he has never been stopped
by police for any reason apart from his detentions under § 647
(e).

------------ EndFootnotes -------------- [*5]

Lawson then brought a civil action in the District Court for the
Southem District of California seeking a declaratory judgment
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that § 647(e) is unconstitutional, a mandatory injunction to
restrain enforcement.af thestatute,.and coanpensator; ar,d.-- ._-
punitive damages against the various officers who detained him,
The District Court found that § 647(e) was overboard because "a
person who is stopped on less than probable cause cannot be
punished for failing to identify himself." App. to Juris. Statement
A-78. The District Court enjoined enforcement of the statute, but
held that Lawson could not recover damages because the
officers involved acted in the good-faith belief that each
detention or arrest was lawful.

Appellant H. A. Porazzo, Deputy Chief Commander of the
California Highway Patrol, appealed the District Court decision to
the Court of Appeals for the Ninth Circuit. Lawson cross-
appealed, arguing that he was entitled to a jury trial on the issue
of damages against the officers. The Court of Appeals affirmed
the District Court determination as to the unconstitutiohality of §
647(e). 658 F.2d 1362 (1981). The appellate court determined
[*6] that the statute was unconstitutional in that it violates the

Fourth Amendment's proscription against unreasonable searches
and seizures, it contains a vague enforcement standard that is
susceptible to arbitrary enforcement, and it fails to give fair and
adequate notice of the type of conduct prohibited. Finally, the
Court of Appeals reversed the District Court as to its holding that
Lawson was not entitled to a jury trial to determine the good
faith of the officers in his damages action against them, and
remanded the case to the District Court for trial.

The officers appealed to this Court from that portion of the
judgment of the Court of Appeals which declared § 647(e)
unconstitutional and which enjoined its enforcement: We noted
probable jurisdiction pursuant to 28 U. S.C. & 1254(2). 455
U.S. 999 ( 1982). . .. .

II .

[2] [3A] [4A] [5A]In the courts below, Lawson mounted an
attack on the facial validity of § 647(e). n3 "In evaluating a
facial challenge to a state law, a federal court must, of course,
consider any limiting construction that a state court or
enforcement agency has proffered." Hoffman Estates v.
Flioside. HoffmanEstates, Inc., 455U.S.489, 494, n. 5
1982 .[*7] As construed by the California Court of Appeal,

n4 § 647(e) requires that an individual provide "credible and
reliable" identification when requested by a police officer who
has reasonable suspicion of criminal activity sufficient to justify a
Terry detention: nS People v. Solomon, 33 Cal. App. 3d 429,
108 Cal. Rotr. 867.(1973). "Credible and reliable"
identification is defined by the State Court of Appeal as
identification "carrying reasonable assurance that the
identification is authentic and providing means for later getting
in touch with the person who has identifled himself." Id., at

.438. 108 Cal. Rotr.. at 873. In addition, a suspect may be
required to "account for his presence .. . to the extent that it
assists in producing credible and reliable identification ... ." Id„
at 43S, 108 Cal. Rotr„ at 872. Under the terms of the statute,
failure of the individual to provide "credible and reliable"
identification permits the arrest. n6

-------=------Footnotes`-----------'--

n3 The appellants have apparently never challenged the
propriety of declaratory and injunctive relief in this case. See
Steffel v. Thomoson 415 U.S. 452 ( 1974) . Nor have
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appellants ever challenged Lawson's standing to seek such relief.
We„notesthgt, LgwZsgn harzIb-eeR stopped, o.n approximatP!y15
occasions pursuant to § 647(e), and that these 15 stops
occurred in a period of less than two years. Thus, there is a
"credible threat" that Lawson might be detained again under §
647(e). See Ellis v. Dyson, 421 U.S. 426, 434l19751.

[*$]

[3B] [4B]
n4 In Wainwriaht v. Stone, 414 U.S. 21, 22-23 (1973), we
held that "[for] the purpose of determining whether a state
statute is too vague and indefinite to constitute valid legislation
'we must take the statute as though it read precisely as the
highest court of the State has interpreted it.' Minnesota ex rel.
Pearson v. Probate Court, 309 U.S. 270, 273 (1940)." The
Court of Appeals for the Ninth Circuit noted in its decision that
the state intermediate appellate court has construed the statute
in People v. Solomon, 33 Cal. App. 3d 429, 108 Cal. Rptr.
867 (19731, that the State Supreme Court has refused review,
and that Solomon has been the law of California for nine years.
In these circumstances, we agree with the Ninth Circuit that the
Solomon opinion is authoritative for purposes of defining the
meaning of § 647(e). See 658 F.2d 1362. 1364-1365, n. 3
(1981 ) .

[56]
n5 The Solomon court apparently read Terrv v. Ohio. 392 U.S.
1 (1968), to hold that the test for a Terry detention was
whether the officer had information that would lead a reasonable
man to believe that the intrusion was appropriate. The Ninth
Circuit noted that according to Terry, the applicable test under
the Fourth Amendment requires that the police officer making a
detention "be able to point to specific and articulable facts which,
taken together with rational inferences from those facts,
reasonably warrant that intrusion." 392.U.S., at 21. The Ninth
Circuit then held that although what Solomon articulated as the
Terry standard differed from what Terry actually held, "[we]
believe that the Solorrion court meant to incorporate in principle
the standards enunciated in Terry." 658 F.2d, at 1366, n. S.
We agree with that interpretation of Solomon. Of course, if the
Solomon court misread Terry and interpreted § 647(e) to permit
investigative detentions in situations where the officers lack a
reasonable suspicion of criminal activity based on objective facts,
Fourth Amendment concerns would be implicated. See Brown v.
Texas, 443 U.S. 47 ( 1979).

In addition, the Solomon court appeared to believe that both the
Terry detention and frisk were proper under the standard for
Terry detentions, and since the frisk was more intrusive than the
request for identification, the request for identification must be
proper under Terry. See 33 Cal. App. 3d, at 435, 108 Cal.
RDtr at 870-871 The Ninth Circuit observed that the Solomon
analysis was "slightly askew." 658 F.2d at 1366, n. 9. The
court reasoned that under Terry, the frisk, as opposed to the
detention, is proper only if the detaihing officer reasonably
believes that the suspect may be armed and dangerous, in
addition to having an articulable suspicion that criminal activity
is afoot. [*9]

n6 In Peoole v Cavior, 6 Cal . Apo 3d 51 56 85 Cal . Rptr.
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497. 501 ( 1970), the court suggested that the State must
prove_tha#,a.5usge,ct deMtajDQd undec 5-647(e) was loitering or
wandering for "evil purposes." However, in Solomon, which the
court below and the parties concede is "authoritative" in the
absence of a California Supreme Court decision on the issue,
there is no discussion of any requirement that the State prove
"evil purposes."

- - - - - - - - - - - - End Footnotes --------------

III

[6]Our Constitution is designed to maximize individual freedoms
within a framework of ordered liberty. Statutory limitations on
those freedoms are examined for substantive authority and
content as well as for definiteness or certainty of expressioh: See
generally M. Bassiouni, Substantive Criminal Law 53 (1978).

[7] [8]As generally stated, the void-for-vagueness doctrine
requires that a penal statute define the criminal offense- with
sufficient definiteness that ordinary people can understand what
conduct is prohibited and in a manner that does not encourage
arbitrary and discriminatory enforcement. Hoffman Estates V.
Flioside, Hoffman Estates, Inc., suorao [*10] Smith v.
Goguen. 415 U.S. 566.(19741o Grayned v. City of Rockford.
408 U.S. 104 (1972); Paoachristou v. City of ]acksonville,
405 U.S. 156 (1972)o Connallv v. General Construction
Co. 269 U.S. 385 (1926). Although the doctrine focuses both
on actual notice to citizens and arbitrary enforcement, we have
recognized recently.that the more important aspect of the
vagueness doctrine "is not actual notice, but the other principal
element of the doctrine -- the requirement that a legislature
establish minimal guidelines to govem law enforcement." Smith, .
415 U.S., at 574. Where the legislature fails to provide such
minimal guidelines, a criminal statute may permit "a
standardless sweep [that] allows policemen, prosecutors, and
juries to pursue their personal predilections." Id., at 575. n7

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

N7 Our concern for minimal guidelines finds its roots as far back
as our decision in United States v. Reese, 92 U.S. 214, 221
1876 :

"It would certainly be dangerous if the legislature could set a net
large enough to catch all possible offenders, and leave it to the
courts to step inside and say who could be rightfully detained,
and who should be set at large: This would, to some extent,
substitute the jUdicial for the legislative department of
government."

------------EndFootnotes--------------

[*11]

[9A]Section 647(e), as presently drafted and as construed by
the state courts, contains no standard for determining what a
suspect has to do in order to satisfy the requirement to provide a
"credible and reliable" identification. As such, the statute vests
virtually complete discretion in the hands of the police to
determine whether the suspect has satisfied the statute and
must be permitted to go on his way in.the absence of probable
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cause to arrest. An individual, whom police may think is
.susPiciq,usbutdg,.mt-bave:.6arobab!e.ca„us9.ta.helieasehas
committed a crime, is entitled to continue to walk the public
streets "only at the whim of any police officer" who happens to
stop that individual under § 647(e). Shuttlesworth v. City of
Birmingham , 382 U.S. 87, 90 ( 1965). Our concern here is
based upon the "potential for arbitrarily suppressing First
Amendment liberties. . .." Id., at 91. In addition, § 647(e)
implicates consideration of the constitutional right to freedom of
movement. See Kent v. Dulles, 357 U.S. 116, 126 (1958)0
Aptheker v. Secretarv of State, 378 U.S. 500.505-506
(1964). [*12] 68

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - - n8 In his
dissent, JUSTICE WHITE claims that"[the] upshot of our cases
. is that whether or not a statute purports to regulate
constitutionally protected conduct, it should not be held
unconstitutionally vague on its face unless it is vague in all of its
possible applications." Post, at 370. The description of our
holdings is inaccurate in several respects. First, it neglects the
fact that we permit a facial challenge if a law reaches "a
substantial amount of constitutionally protected conduct."
NoffmanEstates v. Fliuside, Hoffman Estates, Inc., 455
U.S. 489. 494 (19821. Second, where a statute imposes
criminal penalties, the standard of certainty is higher. See
Winters v. New York, 333 U.S. 507. 515 (1948). This
concern has, at times, led us to invalidate a criminal statute on
its face even when it could conceivably have had some valid
application. See, e. g., Colautti v. Franklin. 439 U.S. 379,
394-401 ( 1979); Lanzetta v. New Jersev, 306 U.S. 451
(1939 ). The dissent concedes that "the overbreadth doctrine
permits facial challenge of a law that reaches a substantial
amount of conduct protected by the First Amendment. . . ." Post,
at 371. However, in the dissent's view, one may not "confuse
vagueness and overbreadth,by attacking the enactment as being
vague as applied to conduct other thanhis own." Post, at 370.
But we have traditionally viewed vagueness and overbreadth as
logically related and similar doctrines. See, e..g., Kevishian v.
Board of Regents, 385 U.S. 589 609 (19671; NAACP v.
Button, 371 U.S. 415. 433 (1963). See also Note, The Void-
for-Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev.
67, 110-113 (1960).

No authority cited by the dissent supports its argument about
facial challenges in the arbitrary enforcement context. The
dissent relies heavily on Parker v. Levv, 417 U.S. 733
2974 but in that case we deliberately applied a less stringent

vagueness analysis "[because] of the factors differentiating
military society from civilian society." Id., at 756. Hoffman
Estates, suora, also relied upon by the dissent, does not
support its position. In addition to reaffirming the validity of
facial challenges in situations where free speech or free
association are affected, see 455 U.S., at 494, 495, 498-499,
the Court emphasized that the ordinance in Hoffman Estates
"simply regulates business behavior" and that "economic
regulation is subject to a less strict vagueness test because its
subject matter is often more narrow." Id., at 499, 498.

------------ End Footnotes - - - - - - - - - - - - - - [*133

Section 647(e) is not simply a"stop-and -identlfy" statute.
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Rather, the statute requires that the individual provide a
-"cCed.'LbIP pasL.r?Jiah(e dPAt £ca*. un that-sarries a "reasonable --
assurance" of its authenticity, and that provides "means for later
getting in touch with the person who has identified himself."
Solomon 33 Cal . Aon3d at 438 , 108 Cal . Rotr at 872-
873. In addition, the suspect may also have to account for his
presence "to the extent it assists in producing credible and
reliable identification." Id. at 438. 108 Cal. Rotr., at 872.

[10A]At oral argument, the appellants confirmed that a suspect
violates § 647(e) unless "the officer [is] satisfied that the
identification is reliable." Tr. of Oral Arg. 6. In giving examples of
how suspects would satisfy the requirement, appellants
explained that a jogger, who was not carrying identification,
could, depending on the particular officer, be required to answer
a series of questions concerning the route that he followed to
arrive at the place where the officers detained him, n9 or could
satisfy the identification requirement simply [*14] by reciting
his name and address. See Id., at 6-10.

[10B]

--------------Footnotes---------------n9To
the extent that § 647(e) criminalizes a suspect's failure to
answer such questions put to him bypolice officers, Fifth
Amendment concerns are implicated. It is a "settled principle
that while the police have theright to request citizens to answer
voluntarily questions concerning uhsolved crimes they have no
right to compel them to answer." Davis v. Mississippi, 394
U.S. 721. 727, n. 6 (1969).

------------ End Footnotes--------------

[1B] [11]It is clear that the full discretion accorded to the police
to determine whether the suspect has provided a "credible and
rel.iable" identification necessarily "[entrusts] lawmaking 'to the
moment-to-moment judgment of the policeman on his beat.'"
Smith, suora, at 575 (quoting Greaorv v. Chicago, 394 U.S.
111, 120 (1969) (Black, J., concurring)). Section 647(e)
"furnishes a convenient tool for 'harsh and discriminatory
enforcement by local prosecuting officials, against particular
groups [*15] deemed to merit their displeasure,"'
Papachristou, 405 U.S.:at 170 (quoting Thornhill v.
Alabama, 310 U.S. 88. 97-98 (1940)l: and °confers on police
a virtually unrestrained power to arrest and charge persons with
a violation." Lewis v. City of New Orleans, 415 U.S. 130,
135 (1974) (POWELL, J., concurring in result). In providing that
a detention under § 647(e) may occur only where there is the
level of suspicion sufficient to justify a Terry stop, the State
ensures the existence of "neutral limitations on the conduct of
individual officers." Brown v. Texas, 443 U.S. , at 51. Although
the initial detention is justified, the State fails to establish
standards by which the officers may determine whether the
suspect has complied with the subsequent identification
requirement.

[12]Appellants stress the need for strengthened law enforcement
tools to combat the epidemic of crimethatplagues our Nation.
The concern of our citizens with curbing criminal activity is
certainly a matter requiring the attention of all branches of
government. As weighty as this concern is, however, it cannot
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[*16] justify legislation that would otherwise fail to meet
SonEtitltt^,e.nal standa[tls.far.de>;:n?teness.and.rlarity _S.e.P,. -.....<..
Lanzetta v. NewJersev, 306 U.S. 451 (1939) . Section 647
(e), as presently construed, requires that "suspicious" persons
satisfy some undefined identification requirement, or face
criminal punishment. Although due process does not require
"impossible standards" of clarity, see United States v. Petrillo.
332 U.S. 1. 7-8 ( 1947). this is not a case where further
precision in the statutory language is either impossible or
impractical,

IV

[1C] [ 13A]We -conclude § 647(e) is unconstitutionally vague on
its face because it encourages arbitrary enforcement by failing to
describe with sufficient particularity what a suspect must do in
order to satisfy the statute, n10 Accordingly, the judgment of
the Court of Appeals is afFrmed, and the case is remanded for
further proceedings consistent with this opinion.

[13B]

--------------Footnotes---------------n10
Because we affirm the judgment of the court below on this
ground, we find it unnecessary to decide the other questions
raised by the parties because our resolution of these other issues
would decide constitutional questions in advance di the necessity
of doing so. SeeBurton v. United States, 196 U 5 283 295
1905 • Liverpool, N. Y. & P. S.S. Co. v. Commissioners of

Emiaration. 113 U.S. 33. 39 (1885) . See also Ashwanderv.
TVA. 297 U.S. 288. 346-347 (1936) (Brandeis, ].,
concurring). The remaining issues raised by the parties include
whether § 647(e) implicates Fourth Amendment concerns,
whether the individual has a legitimate expectation of privacy in
his identity wheh he is detained lawfully under Terry, whether .
the requirement that an individualidentifyhimself during a Terry
stop violates the Fifth Amendment protection against compelled
testimony, and whether inclusion of the Terry standard as part of
a criminal statute creates other vagueness problems. The
appellee also argues that § 647(e) permits arrests on less than.
probable cause. See Michiaan v . DeFillippo , 443 U 5 31 , 36
( 1979 ) .

-.----------- EndFootnotes -------------- [*17]

It is so ordered.

CONCUR BY: BRENNAN

CONCUR: JUSTICE BRENNAN, concurring.

I join the Court's opinion; it demonstrates convincingly that the
California statute at issue in this case, Cal. Penal Code Ann. 8
647(e) (West 1970), as interiireted by California courts, is
unconstitutionally vague. Even if the defect identified by the
Court were cured, however, I would hold that this statute
violates the Fourth Amendment. nl Merely to facilitate the
general law enforcement objectives of investigating and
preventing unspecified crimes, States may not authorize the
arrest and criminal prosecution of an individual for failing to
produce identification or further information on demand by a
police officer.
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- ------------- Footnotes ---------------
_

nl We have not in recent years found a state statute invalid
directly under the Fourth Amendment, but we have long
recognized that the government may not "authorize police
conduct which trenches upon Fourth Amendment rights,
regardless of the labels which it attaches to such conduct."
Sibron v. New York,.392 U.S. 40, 61 (1968). In Sibron, and
in numerous other cases, the Fourth Amendment issue arose in
the context of a motion by the defendant in a criminal
prosecution to suppress evidence against him obtained as the
result of a police search or seizure of his person or property. The
question thus has always been whether particular conduct by the
police violated the Fourth Amendment, and we have not had to
reach the question whether state law purporting to authorize
such conduct also offended the Constitution. In this case,
however, appellee Edward Lawson has been repeatedly arrested
under authority of the California statute, and he has shown that
he will likely be subjected to further seizures by the police in the
future if the statute remains in force. See Los Angeles v. Lyons,
ante, at 105-109; Gomez v. Layton, 129 U. S. App. D. C.
289, 394 F.2d 764 (1968). It goes without saying that the
Fourth Amendment safeguards the rights of those who are not
prosecuted for crimes as well as the rights of those who are:

------------ EndFootnotes -------------- [*18]

It has long been settled that the FoUrth Amendment prohibits
the seizure and detention or search of an individual's person
unless there is probable cause to believe that he has committed
a crime, except under certain conditions strictly defined by the
legitimate requirements of law enforcement and by the limited
extent of the resulting intrusion on individual liberty and privacy.
See Davis v. Mississiopi 394 U.S. 721, 726-727 (1969).
The scope of that exception to.the probable-cause requirement
for seizures of the person has been defined by a series of cases,
beginning:with Terry v.'Ohio. 392 U.S. 1 ( 1968), holding that
a police officer with reasonable suspicion of criminal activity,
based on articulable facts, may detain a suspect briefly for
purposes of limited questioning and, in so doing, may conduct a
brief "frisk" of the suspect to protect himself from concealed
weapons. See, e. g., United States v.Brianoni-Pooce, 422
U.S. 873, 880-884 ( 1975); Adams v: Williams, 407 U.S.
143, 145-146 ( 1972). Where probable cause is lacking, we
have expressly declined to [*19] allow significantly more
intrusive detentions or searches on the Terry rationale, despite
the assertion of compelling law enforcement interests. "For all
but those narrowly defined intrusions, the requisite 'balancing'
has been perforrimed in centuries of precedent and is embodied in
the principle that seizures are 'reasonable' only if supported by
probable cause." Dunawav v. New York. 442 U.S. 200, 214
(1979 ). n2

---------- ---- Footnotes -- -------------

n2 A brief detention is usually sufficient as a practical matter to
accomplish all legitimate law enforcement objectives with
respect to individuals whom the police do not have probable
cause to arrest. For longer detentions, even though they fall
short of a full arrest, we have demanded not only a high
standard of law enforcement necessity, but also objective
indications that an individual would not consider the detention
significantly intrusive. Compare Dunawav v. New York, 442
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U.S., at 212-216 (seizure of suspect without probable cause
and custodial interct?.aatann.inpolice.sT.a.tion vi!alates Fniirth.
Amendment), and Davis v. Mississippi, 394 U.S. 721, 727-
728 (1969) (suspect may not be summarily detained and taken
to police station for fingerprinting but may be ordered to appear
at a specific time), with Michigan v. Summers, 452 U.S. 692,
701-705 (19811 (suspect may be detained in his own home
without probable cause for time necessary to search the
premises pursuant to a valid warrant supported by probable
cause). See also Florida v. Rover, 460 U:S. 491, 500 (1983)
(opinion of WHITE, J.) ("least intrusive means" requirement for
searches not supported by probable cause).

------------ EndFootnotes -------------- [*20]

Terry and the cases following it give full recognition to law
enforcement officers' need for an "intermediate" response, short
of arrest, to suspicious circumstances; the power to effect a brief
detention for the purpose of questioning is a powerful tool for
the investigation and prevention of crimes. Any person may, of
course, direct a question to another person in passing. The Terry
doctrine permits police ofFicers to do far more: If they have the
requisite reasonable suspicion, they may use a number of
devices with substantial coercive impact on the person to whom
they direct their attention, including an official "show of
authority," the use of.physical force to restrain him, and a search
of the person for weapons. Terry v. Ohio, supra, at 19, n. 16;
see Florida v.Royer, 460 U.S. 491, 498-499 (1983)
(opinion of WHITE, J.); United States v. Mendenhall, 446
U.S. 544, 554 (1980) (opinion of Stewart, J.). During such an
encounter, few people will ever feel free not to cooperate fully
with the police by answering their questions. Cf. 3 W. LaFave,
Search and Seizure § 9.2, pp. [*21] 53-55 (1978). Our case
reports are replete with examples of suspects' cooperation
during Terry encounters, even when the suspects have a great
deal to lose by cooperating. See, e. g., Sibron v. New York,
392 U.S. 40 45 (1968); Florida v. Rover, suura. at 493-
495.

The price of that effectiveness, however, is intrusion on
individual interests protected by the Fourth Amendment. We
have held that the intrusiveness of even these brief stops for
purposes of questioning is sufficient to render them "seizures"
under the Fourth Amendment. See Terry v. Ohio, 392 U.S., at
16. For precisely that reason, the scope of seizures of the person
on less than probable cause that Terry permits is strictly
circumscribed to limit the degree of intrusion they cause. Terry
encounters must be brief; the suspect must not be moved or
asked to move more than a short distance; physical searches are
permitted .only to the extent necessary to protect the police
officers involved during the encounter; and, most importantly,
the suspect must be free to leave after a short time and to
decline to answer the [*22] questions put to him.

"[The] person may be briefly detained against his will while
pertinent questions are directed to him. Of course, the person
stopped is not obliged to answer, answers may not be
compelled, and refusal to answer furnishes no basis for an
arrest, although it may alert the officer to the need for continued
observation." Id., at 34 (WHITE, J., concurring).
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Failure to observe these limitations converts a Terry encounter
int2.ttle sort nf_ds.tentlnn.that [art b-, .stified c!•; !';--tJ.^h3Gls _
cause to believe that a crime has been committed. See Florida
v. Royer, 460 U.S., at 501 (opinion of WHITE, J.); id., at 509-
511 (BRENNAN, J., concurring in result); Dunaway v. New
York, supra - at 216.

The power to arrest -- or otherwise to prolong a seizure until a
suspect had responded to the satisfaction of the police officers --
would undoubtedly elicit cooperation from a high percentage of
even those very few individuals not sufficiently coerced by a
show of authority, brief physical detention, and a frisk. We have
never claimed that expansion of the power of police officers to
act [*23] on reasonable suspicion alone, or even less, would
further no law enforcement interests. See, e. g., Brown v.
Texas, 443 U.S. 47 , 52 (1979). But the balance struck by the
Fourth Amendment between the public interest in effective law
enforcement and the equally public interest in safeguarding
individual freedom and privacy from arbitrary governmental
interference forbids such expansion. See Dunaway v. New
York, suora: United States v. Brignoni-Ponce, 422 U.S.. at
878. Detention beyond the limits of Terry without probable
cause would improve the effectiveness of legitimate police
investigations by only a small margin, but it would expose
iridividual members of the public to exponential increases in both
the intrusiveness of the encounter and the risk that police
officers would abuse their discretion for improper ends.
Furthermore, regular expansion of Terry encounters into more
intrusive detentions, without a clear connection. to any specific
underlying crimes, is likely to exacerbate ongoing tensions,
where they exist, between the police and. the public. See Report
of the National [*24] Advisory Commission on Civil Disorders
157-168 (1968).

In sum, under the Fourth Amendment, police officers with
reasonable suspicion that an individual has committed or is
about to commit a crime may detain that individual, using some.
force if necessary, for the purpose of asking investigative
questions. n3 They may ask their questions in a way calculated
to obtain an answer. But they may not compel an answer, and
they must allow the person to leave after a reasonably brief
period of time unless the information they have acquired during
the encounter has given them probable cause sufficient to justify
an arrest. n4

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n3 Police officers may have a similar power with respect to
persons whom they reasonably believe to be material witnesses
to a specific crime. See, e. g., ALI Model Code of Pre-
Arraignment Procedure § 110,2(1)(b) (Proposed Official Draft
1975).

n4 Of course, some reactions by individuals to a properly limited
Terry encounter, e. g., violence toward a police officer, in and of
themselves furnish valid grounds for arrest. Other reactions,
such as flight, may often provide the necessary information, in
addition to that which the officers already possess, to constitute
probable cause. In some circumstances it is even conceivable
that the mere fact that a suspect refuses to answer questions
once detained, viewed in the context of the facts that gave rise
to reasonable suspicion in the first place, would be enough to
provide probable cause. A court confronted with such a claim,
however, would have to evaluate it carefully to make certain that
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the person arrested was not being penalized for the exercise of
._bi.G w^n^t.ta.^af.use_r,o.,an=zMer.....

------------ EndFootnotes -------------- [*25]

California cannot abridge this constitutional rule by making it a
crime to refuse to answer police questions during a Terry
encounter, any more than it could abridge the protections of the
Fifth and Sixth Amendments by making it a crime to refuse to
answer police questions once a suspect has been taken into
custody. To begin, the statute at issue in this case could not be
constitutional unless the intrusions on Fourth Amendment rights
it occasions were necessary to advance some specific, legitimate
state interest not already taken into account by the
constitutional analysis described above. Yet appellants do not
claim that § 647(e) advances any interest other than general
facilitation of police investigation and preservation of public
order -- factors addressed at length in Terry, Davis, and
Dunaway. Nor do appellants show that the power to arrest and
to impose a criminal sanctioh, in addition to the power to detain
and to pose questions under the aegis of state authority, is so
necessary in pursuit of the State's legitimate interests as to
justify the substantial additional intrusion on individuals' rights.'
Compare Brief for Appellants 18-19 (asserting [*26] that § 647
(e) is justfied by state interest in "detecting and preventing
crime" and "protecting the citizenry from criminal acts"), and
People v. Solomon, 33 CaI.Aoa. 3d 429, 436-437, 108 Cal.
Rptr. 867, 87.2 (1973) (§ 647(e) justified by "the public need
involved," i..e., "protection of society against crime"), with
United States v. Brianoni-Ponce,sunra, at 884 (federal
interest in immigration control permits stops at the border itself
without reasonable suspicion), and California v. Bvers, 402
U.S.424, 456-458 (1971) (Harlan, 7., concurring in judgment)
(state interest in regulating automobiles justifies making it a
crime to refuse to stop after an automobile accident and report
it). Thus, because the State's interests extend only so far as to
justify the limited searches and seizures defined by Terry, the
balance of interests described in that case and its progeny must

Furthermore, the likelihood that innocent persons accosted by
law enforcement officers under authority of § 647(e) will have no
realistic means to protect tlieir rights compounds the severity of
the intrusions on individual liberty that this statute will occasion.
The arrests it authorizes make a mockery of the right enforced in
Brown v. Texas, 443 U.S. 47(1979),in which we held
squarelythat a State may not make it a crime to refuse to
provide identification on demand in the absence of reasonable
suspicion. nS If § 647(e) remains in force, the validity of such
arrests will be open to challenge only after the fact, in individual
prosecutions fdr failure to produce identification: Such case-by-
case scrutiny cannot vindicate the Fourth Amendment rights of
persons like appellee, many of whom will not even be prosecuted
after they are arrested, see ante, at 354. A pedestrian
approached by police officers has no way of knowing whether the

control.

Second, it goes without saying that arrest and the threat of a
criminal sanction have a substantial impact oh interests
protected by the Fourth Amendment, far-more severe than
[*27] we have ever permitted on less than probable cause.

officers have "reasonable suspicion" -- without which they may
not demand identification even under § 647(e), ante, at 356,
and n. 5 -- because that condition depends [*28] solely on the
objective facts known to the officers and evaluated in light of

Page 12 of 17
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their experience, see Terry v. Ohio, 392 U.S., at 30; United
..,$0tes v,.Brlaqon:l-LQonce,-4.22 JJ.,^^:,..a*.?3f34-d}95.Zt^P ..... .....-.
pedestrian will know that to assert his rights may subject him to
arrest and all that goes with it: new acquaintances among
jailers, lawyers, prisoners, and bail bondsmen, firsthand
knowledge of local jail conditions, a "search incident to arrest,"
and the expense of defending against a possible prosecution. n6
The only response to be expected is compliance with the officers'
requests, whether or not they are based on reasonable
suspicion, and without regard to the possibility of later
vindication in court. Mere reasonable suspicion does riot justify
subjecting the innocent to such a dilemma. n7

--------------Footnotes---------------

ri5 In Brown we had no need to consider whether the State can
make it a crime to refuse to provide identification on demand
during a seizure permitted by Terry, when the police have
reasonable suspicion but not probable cause. See 443 U.S., at
53, n. 3. [*29]

n6 Even after arrest, however, he may not be forced to answer
questions against his will, and -- in contrast to what appears to
be normal procedure during Terry encounters -- he will be so
informed. See Miranda v. Arizona, 384 U.S. 436 (1966). In
fact, if he indicates a desire to remain silent, the police should
cease questioning him altogether. Id., at 473-474. -

n7 When law enforcement officers have probable cause to
believe that a person has committed a crime, the balance of
interests between the State and the individual shifts
significantly, so that the individual may be forced to tolerate
restrictions on liberty and irivasions of privacy that possibly will
never be redressed, even if charges are dismissed or the
individual is acquitted. Such individuals may be arrested, and
they may not resist. But probable cause, and nothing less,
represents the point at which the interests oflaw enforcement
justify subjecting an individual to any significant intrusion
beyond that sanctioned in Terry, including either arrest or the
need to answer questions that the individual does not want to
answer in order to avoid arrest or end a detention.

-------- ---- =End Footnotes-------------- [*30]

By defiriing as a crime the failure to respond to requests for
personal information during a Terry encounter, and by
permitting arrests upon commission of that crime, California
attempts in this statute to compel what may noYbe compelled
under the Constitution. Even if Q 647(e) were not
unconstitutionally vague, the Fourth Amendment would prohibit
its enforcement.

DISSENT BY: WHITE

DISSENT: JUSTICE WHITE, with whom JUSTICE REHNQUIST
joins, dissenting.

The usual rule is that the alleged vagueness of a criminal statute
must be judged in light of the conduct that is charged to be
violative of the statute. See, e. g., United States v. Mazurie,
419 U.S. 544, 550 (1975): United States v. Powell, 423
U.S. 87, 92-93 (1975). If the actor is given sufficient notice
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that his conduct is within the proscription of the statute, his
'_.,CqnXitti4.n^i.^. f.?4C.KU^L^Pl^7hl,e. Qn 9.es ..

applied to other conduct, the law would be unconstitutionally
vague. None of our cases "suggests that one who has received
fair warning of the criminality of his own conduct from the
statute in question is nonetheless entitled to attack it [*31]
because the language would not give similar fair warning with
respect to other conduct which might be within its broad and
literal ambit. One to whose conduct a statute clearly applies may
not successfully challenge it for vagueness." Parker M. Levy.
417 U.S. 733, 756 (1974). The correlative rule is that a
criminal statute is not unconstitutionally vague on its face unless
it is "impermissibly vague in all of its applications." Hoffman
Estates v. Flipside, Hoffman Estates, Inc.. 455 U.S. 489
497 (1982).

These general rules are equally applicable to cases where First
Amendment or other "fundamental" interests are involved. The
Court has held that in such circumstances "more precision in
drafting may be required because of the vagueness doctrine in
the case of regulation of expression," Parker v. Levy, suora, at
756, a "greater degree of specificity" is demanded than in other
contexts. Smith v. Goauen, 415 U.S. 566, 573 (1974). But
the difference in such cases "relates to how strict a test of
vagueness shall be applied in judging a particular criminal
statute." Parker v. Levy,417 U.S., at 756. [*32] It does not
permit the challenger of the statute to confuse vagueness and
overbreadth by attacking the enactment as being vague as
applied to conduct other than his own. See ibid. Of course, if his
own actions are themselves protected by the First Amendment
or other constitutional provision, or if the statute does not fairly
warn that it is proscribed, he may not be convicted. But it would
be unavailing for him to claim that although he knew his own
conduct was unprotected and was plainly enough forbidden by
the statute, others may be in doubt as to whether their acts are
banhed by the law.

The upshot of our cases, therefore, is that whether or not a
statute purports to regulate constitutionally protected conduct, it.
should not be held unconstitutionally vague on its face unless it

ris vague in all of its possible applications. If any fool would know,
that a particular category of conduct would be within the reach
of the statute, if there is an unmistakable core that a reasonable
person would know is forbidden by the law, the enactment is not
unconstitutional on its face and should not be vulnerable to a
facial attack in a declaratory judgment action such [*33] as is
involved in this case. Under dur cases, this would be true, even
though as applied to other conduct the provision would fail to
give the constitutionallyxequired notice of illegality.

Of caurse, the overbreadth dbctrine permits facial challenge of a
law that reaches a substantial amount of conduct protected by
the First Amendment; and, as I have indicated, I also agree that
in First Amendment cases the vagueness analysis may be more
demanding. But to imply, as the majority does, ante, at 358-
359, n. 8, that the overbreadth doctrine requires facial
invalidation of a statute which.is not vague as applied to a
defendant's conduct but which is vague as applied to other acts
is to confound vagueness and overbreadth, contrary to Parker
v. Levy, suora.

If there is a range of conduct that is clearly within the reach of
the statute, law enforcement personnel, as well as putative
arrestees, are clearly on notice that arrests for such conduct are

Page 14 of 17
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authorized by the law. There would be nothing arbitrary or
^.,dis4rgt[qRaCy,a"1Su0h:asx?iM._ifthaoffcer?rractsf .an.acr__. __..,.....

that both he and the lawbreaker know is clearly barred by the
statute, it seems to [*34] me an untenable exercise of judicial
review to invalidate a state conviction because in some other
circumstance the officer may arbitrarily misapply the statute.
That the law might not give sufficient guidance to arresting
officers with respect to other conduct should be dealt with in
those situations. See, e. g., Hoffman Estates, supra, at 504.
It is no basis for fashioning a further brand of "overbreadth" and
invalidating the statute on its face, thus forbidding its application
to identifiable conduct that is within the State's power to
sanction.

I would agree with the majority in this case if it made at least
some sense to conclude that the requirement to provide
"credible and reliable identification" after a valid stop on
reasonable suspicion of criminal conductis "impermissibly vague
in all of its applications." Hoffman Estates v. Flioside.suara,
at 495. * But the statute is not vulnerable on this ground; and
the majority, it seems to me, fails to demonstrate that it is.
Suppose, for example, an officer requests identification
information from a suspect during a valid Terry stop and the
[*35] suspect answers: "Who I am is just none of your

business." Surely the suspect would know from the statute that
a refusal to provide any information at all would constitute a
violation. It would be absurd to suggest that in such a situation
only the unfetterad discretion of a police officer, who has legally
stopped a person on reasonable suspicion, would serve to
determine whether a violation of the statute has occurred:

"It is self-evident that there is a whole range of conduct that
anyone with at least a semblance of common sense would know
is [a failure to provide credible and reliable identification] and
that would be covered by the statute .... In these instances,
there would be ample notice to the actor and no room for undue
discretion by enforcement officers. There may be a variety of
other conduct that might or might not be claimed [to have failed .
to meet the statute's requirements) by the State, but
unpredictability in those situations does not change the certainty
in others." Smith v. Goguen, 415 U.S. at 584 (WHITE, J.,
concurring in judgment).

See id., at 590 (BLACKMUN, J., joined by BURGER, C. J.;
agreeing with WHITE, [*36] J., on the vagueness issue). Thus,
even if, as the majority cryptically asserts, the statute here
implicates First Amendment interests, it is riot vague on its face,
however morestrictly the vagueness doctrine should be applied.
The judgmentbelow should therefore not be affirmed but
reversed and appellee Lawson remitted to challenging the
statute as it has been or will be applied to him.

-------------- Footnotes - ` -------------

* The majority attempts to underplay the conflict between its
decision today and the decision last Term in Hoffman Estates v.
Flipside, Hoffman Estates, Inc., by suggesting that we applied a
"less strict vagueness test" because economic regulations were
at issue. The Court there also found that the ordinances
challenged might be characterized as quasi-criminal or criminal
in nature and held that because at least some of respondent's
conduct clearly was covered by the ordinance, the facial
challenge was unavailing even under the "relatively strict test"
applicable to criminal laws. 455 U.S. at 499-500 .
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------ End Footnotes-------------- [*37]

The majority finds that the statute "contains no standard for
determining what a suspect has to do in order to satisfy the
requirement to provide a 'credible and reliable' identification."
Ante, at 358. At the same time, the majority concedes that
"credible and reliable" has been defined by the state court to
mean identiFication that carries reasonable assurance that the
identification is authentic and that provides means for later
getting in touch with the person. The narrowing construction
given this statute by the state coutt cannot be likened to the
"standardless" statutes involved in the cases cited by the
majority. For example, PaoachYistou v. City of 3acksonville.
405 U.S. 156 (1972); involved a statute that made it a crime
to be a "vagrant." The statute provided:

"'Rogues and vagabonds, or dissolute persons who go about
begging, common gamblers, . . . common drunkards, common
night walkers,... lewd, wanton and lascivious persons, ...
common railers and brawlers, persons wandering or strolling
around from place to place without any lawful purpose or object,
habitual loafers, ... shall be deemed vagrants."' Id. at 156-
157, n. 1.
[*38]
In Lewis v. City of New Orleans, 415 U.S. 130, 132 (1974),
the statute at issue made it a crime "'for any person wantonly to
curse or revile or to use obscene or opprobrious language toward
or with reference to any member of the city police while in the
actual performance of his duty."' The present statute, as
construed by the state courts, does not fall in the same
category.

The statutes in Lewis v. City of New Orleans and Smith v.
Goguen, supra, as well.as other cases cited by the majority
clearly involved threatened infringements of First Amendment
freedoms. A stricter test of vagueness was therefore warranted.
Here, the majority makes a vegue reference to potential
suppression of First Amendment liberties, but the precise nature
of the liberties threatened is never mentioned. Shuttlesworth
v. City of Birminaham, 382 U.S. 87 (1965), is cited, but that
case dealt with an ordinance making it a crime to "'stand or
laiter upon any street or sidewalk :.. after having been
requested by any police officer to move on; " id., at 90, and the
First Amendment concerns implicated [*39] by the statute
were adequately explained by the Court's reference to Lovell v.
City of Griffin, 303 U.S. 444 ( 1938), and Schneider v.
State, 308 U.S. 147 ( 1939) ivhich dealt with the First
Amendment right to distritiute leaflets on city streets and
sidewalks. There are no such concerns in the present.case.

Of course, if the statute on its face violates the Fourth or Fifth
Amendment -- and I express no views about that question -- the
Court would be justified in striking it down. But the majority
apparently cannot bring itself to take this course. It resorts
instead to the vagueness doctrine to invalidate a statute that is
clear in many of its applications but which is somehow
distasteful to the majority. As here construed and applied, the
doctrine serves as an open-ended authority to oversee the
States' legislative choices in the criminal law area and in this
case leaves the State in a quandary as to how to draft a statute
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that will pass constitutional muster.

I
,...,,-

would
.,..

revers
. ._,

e
.

th
^ ..._.. . . -._ s-^..:, .. _. _. .-- _
e judgment of the Court of Appeals.
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Uaited States District Coun, S.D. Ohio, W catern

^ivision.

Robert R. VA:YATI:R, Piaittriff,
v

VILi.AC:E OF SOUTH POINT, et al., Deteadants.

iNa C-3-97-703.

June 29,1 989.

Dog owner brought acrion chailenging
constitutionality of village ca'iminal ordinance, which
prohibited the owning or herboring of "pit bull"
lerriers or other vicious dogs within viiiage limits.
Titr District Court, Hennan J. Wcber, J., heid tGat:
(I) ordinance wzs valid exeiuise of village's jtolice
power; (2) ordinatice hait rtional relation u>
!rgiiimatt govcnnrental interest of respundmg ro
spetific threat piesented by "pit buii`dog breed; (3)
definitions or "pit bR31 ter,ier" in ordiaanCe ts'ele not
tmconstitotionally vagne; (4) distiyction in.ordinar.ce
between "pit bull" tetriers and ot.herdogs ivas oot
arbitrarv or iriational; and (5) ordinance was rrot
overbioad as tirtwn.

So order;i
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and mav aapear witboatt waming ar provotarcion. - of libeny or the acquishion, poscession and
.ntostinfuatnttv such eharacteristiaa'aeobe. tatent wilt necessariiy either mtertbre with the eqjoyment
havc characteristies: Atthottghalmoetevery exerciscofthepolicepower
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prope+ay is held sabject to ttu; genera! polir.c power of
a State and n0.'iy be reQtilated pnr$rldnf to the polite
{wwer. Nrxrer v, •en• <af„ DGrrrlin t Ollin '^d, id3.
„OS _NAA2Jfi3 (LK2. 'I'ho Constitution of obio
specititcatly reaognizrs the suburd'umtiuo of piivatn
propetty to fhe general w•clfare. { liisLC:uncf_ Art. f. S
12. In the iieniMin casa, tfte Ohio Snpt•eme Court

"1241 WIlile theae traits, tendericies or abilitfes are set fartfi the faâ owkv 4xrdaun far rnview•ing
not >z7iquc. to Pil Rulls exitu.cively, pit Rutis will rhallengestopolicepowerr•,^tlntions:

ferocity or rDe extreme concentration on P,pJtung and
attacking, e) a histcry of caithfn& fighting, and
killing iltst6rct, t) th• ability to be exttemoly
de.sttvctive and aggessive, g) highly ioletattt of pain,
h) geat biting streugth, i) undyittg tenaciry and
coutage and theyat'e highly mtpredictable. -

Bull.
aggressivene.cs which ma G§6[e in a Pit
otn the bree lacipate and avoid the d@qqetmrs
can -^-rotts or vicious, it is reasonahlc tn si
Ii'hiie Pit Bulls a,'e init the only breed af dog whicFi

The breeding history ot'Pit Hutie makes it itnpossiblle
to rulc out a viotent propemity foi any one dog as
gamettcss and ^gressiveness can be hidden fiu
years. Given the Pit BulPa genetical physiCat
strogths and abilities, a Pit RuEI always Poses tho
}x:cvbitip• of c'a.vgxr: given the Pit Rs11's txe®ding
hismty as a fighting dogand the Imncy nf its

: ag:;ressivuneas and gamencss, the Pit Bull poses a
danger distinct Gom other breeds of dogs which do
aot so un'rfororly share those rram.

CONCLUSiONS OF i,AW
I. Ylelid 51erCfsy" OfYottt^ PJ»Yr

ll11?I Locai gow;rtmreni is accorded sgreat oeal ol
$iscretion iu th;s 2rea of tegisla6on. Vi11a;;ec are
given ihe a'v'L3orlty to fldopt and ehfoTCe within their
limits local°police" regulations n long as dtose
ragulations are not in contlict with tfie geneial laws
of the state. This police power encomyasses the
ptntection of lhe health, safety, and weltace of the
ptsbtic. see, e.g., s.are r..<tsas s;p^Ltl ti'S. 31d,
d918. 25.L.1;d. l079 / 1 86 .

j7]j_41 Thie pnlice pomvcr grattted to villages incdudes
the powcf to prohibit. See ri„g.eLroxi yC,^fainheci,
lb7^Oh'io S. IQ,"+i flgy bus 11 ...l46L.2U 854
(1957). AltAough this police power is extensive it is
cAectccd by dte United States erpu'titutional brrtits od
the power of gavarnment to act witb reeard to private
propetty: J^u'nson V. .J. l t
29. 25 S.Ct iS5 3a^, 3'3 L,Cd,.GiT (I9e9.5}, Clearly,
the Vi$age of South Poitif ca~tnot t3eprive W.
Vanaier of pruperty wi8toat duc process ot'taw rtt
deny Mr. Vanater equal proAxtion of the laws,

)pu

ction uf propaty, within the meaning ui
or

e an inj+ny to a person w'itiiin dre mcaning of
n I of Article 7d:V of the Ar,^enQmesm.c to the
ilutirm of theUnited Statos any exere of
lice power heving such rn etTect wilf be valid
cars a real a:ef sliseamial elation to the
bealth, safety, morals or genernl welfare of

tpe pubtio and if it is not uttreasonable or arbitrary.
^ 'hether ah excrcue of the potice power does bcar
a rral and substanti:il relation to the public 3x:alth,
safety, rr,oi'als or general welfa:e of the public and
whcthcr i¢ is erdx;isonable - or arbitrary are
questfons which arecommitted in thc fist instance
to the jrtdgroent and discretion af thefegistative
body, and, unless the decisions of such legEsladve
body on thosei7uestionsappeai• to be. clerWy
erroctouus, ttn: conits cvm not invalidate ffiem.

lTeru4gatix td7 i)lEjtttir &t i03-it?4s,^pbus
& fi. 146 Nl. 2c

The conico! of dogs fnils wit7tct titc "public hrslth"
and "safety" provi9ions,. l1Lns;•:in^ r-. f'nrikA9 Ohio
St?d 1RO^^i K.2d o951l:•7g2„j. Tlte [hnted States
Supreme Court has held that govemment retains Foeat
power and discretion to codtrol, prohibit and, nven
destroy dogs w'nttouc ot'fend'atg the cons[itutionsi
righU of their owncrs In 'tZd3Sx>rreli v. hcu•
()riruns:r,idt:'umulltur; XIt. tb6IJ.S.G98 17iS.C.t
§D, -4__ ..i .d ,l?b4 !f&971, aSc Sugrtemc Con::
considered achallettge to a doqg regisvsfion low, and
stated'.

Even if iturere assunuea that dogs are prouertv in
tlu tbtlest seaceof the w•drrl, they would sti.li be
subject to the poltce power of the State, and ntlb•l1t

betliStr6yed Or ot11C1'wisG dealt w4h, a5 in tne

judgntent of Ute leydslatme f, :iLCesst,y for tim

protcction of its citiZen&.
!d, nt 7CA_ I? g.C;. at 695.

C§1 M'hile the Court in Sen t1 conceded that ntast
dogs are itarmless, it aKo apptoved the principle that
legislatures have btaad pplie'e pmvisrs to conttnl all

ffi it is a weil estabGshcd princip3c, however, that dogs to protcct abainu the public n:usa qce posc-d by a

{'Apf. 0 West 2003 No C181At to 0 4 u+.S, CIA Works
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717 F.Supp. 1236
yicte us: 117 Y'.S'app. aZ317

.....v. ...g-e:+. ru(uy. f! Jt:t.ot 696 Since
&me!! courts have upheld a wide variety of caniae
contnof ordinances baeed on the principle that
giivetninettts' police power to canttol does is vulually
utifiAilted See, eE. •'^`Lvd,;a v ti..w. Y''^A' ?S4 I:.L,
225, 231. 41 C.t'r 16Y1 tns .:s_u-^.z
Thialo v. Uanvrr. F35 Cvio. 4Y?. +4?SOi3 t_ Y^tt

(1957}; E3:o((crv^_7;.)ut.^ ^Sr, I,..Y l3a._ 7;0-91.10
[ut2. 59 N.L•. 22Ll 90 f j.

't'be Court conciudes that iiia enacauent of
Ordiamtce $7o was a vaiid exerrtse of the Viflage of
Sotith Points police powrd.

If. Presumprioa ofConstirutionaliry

in examining the substattce of a health and wetfare
.egulation, such as the Viflage ot South Yoint
Oidi]iance 87-6, courts apply a basic test of
reasottablcatess: a potice power regulation will be
ty bclC as rcast:aabie if d:e requiren]ents of the law
Iravc a rduunal +wimechon witit the promotion and
protection of pubfic saiety. K:llrv . .`uhruv.r 425
US 236 297 4e S L.'L I440. t447 47 L EdId 708
09Z41 tYeiaGia v.,j`eiv }'ork 29[ U.S. SU2. 1i7y5a-
c:'r ^05 5 16, 79 L.Bu. 910 l19•+1. . ..

j1 There is a heavy tiwden of proof iurposed upor)
the pariy challenging a public safoty law lircause
sucti legislaGon is eititiled to a stratg presanption ctf
cunsiiituu;l:a(iby. ^ckgt3s^, t ! (! L(Nr..IUNJ
/'lear 9 C3hlo St.ld 224 N.fiZd^'h1ti iiYfa7Y,
. L l c ( : o w a n v. i 4 t v r v l y r a t y 3 5 6 US. 420. S I S CL 11 UI
6 L.Ect2d 393 (19611. 'I11e sttength of ehis
presuxnplion is further enTorcrd when titc chaltwrged
trgi<lat;oe ic decisned eo promote uanl Nu.eet puhnC
Sa(atv. =ma:usm_44_OS_:..8!.?._^a_rt^.1_ n..c.ma
avs.

f8j A patty cimffeuginKa publie safety taw must
prave by clear and convincia"s evit(ettce that ]he
tegisiativn enactnunt is unconstitntionat- Hi?eic v.
Tulufn. 62 ©hio St.2d ^94. 405 iv_E2d 2114i L9ISL'i;
Ut re 4Yieuhin 397 U.S: 355. 90 S-Cr ti}GS
L.iwi.2.'' 368 (i9701. -root'by clear atif convinciag
evidence has been defined as;

[l7ha: nzamtia ofproof whic.h is.atore thvt a'merc
prepotMerance of the evidenee,' but nor to thu
"xt^.nt of such ceri,ainiyas is required 'beyond a
reasonabie duube in criminai c.tm, and which wiii
produee in liu: ntiati of thc trier uf f:u;ts afirm
bciief or tvnvietion as to the facts sougin to be
establisherL

('rosc v. lerlfr,rd ifi t(u,.,, c. .+an ., n.a.....7`^
IZSi : e.5:2d i 28 (1954).

ii7. Rotiorxrl kMurioa] to ^ Le^::i.:]uie i;ovs•rn.:a]ee]ini
irriersst

j91 A.e fhic Cyd:macD c:eco not ufrv^ct tu:y
fwtJa,wucai tiguta sucq asvonng orahe flt•edom of
..r....- ^ .... ,.. a,wwe 4 xtlpCee Cla9sincatlUn..
suah as a iaw based on race or nationality, tire test to
rlo.o.n,u,c :ta ts lv:tuner 71 ttz5 a
ratioaal retationehip to a iegitimate state interest.
CJhio Bureuu o't:rnplovsarnt Servir:ev v. Hodoru 431

U.S. 471- 49'I, 97 S.t:t i 89LL 52 L.iid.2d 5 t3 ( I97i ),

The ratlonal basis analysis is us.a9 under either tfre
guaraneee uf the due process or eyuai protection
clat:sas becausei no futxia]cte:ttat tigir or stsped
classifecation is involved. fiolloww v. t3rnwn. 62
0 io SL?d b5. 76. d03 ry,E3d iA3 i 193Ct] citing
AJ.. .rc7i se!!s B f cJ/i^r •n.].•asr > iiz n 3'l- tl S
30; ]`?04 }['3.?iu^.25ofi 4Q 20
•1279 see o/so /3^mrirrdYa v. pr'iQtoms 797 U.S.
471, 90 S:L;L 1154 211 E:i?d:o! (i97a)

f l Lt}jLlJ jL`hile Mr. Vanater Sas a protecred interest
in the property of his dog, this interest must . be
baL•utccd agaiqstihe *1293local s:oveniment's r.nw,
to proviuc for publicsafety.. Wheere justified, a
dcpt-iroat.ion oi private pri2pr:rty is a legitimate
exra'cise of police power. iYenbs t=abutoa.r
Ptlurinacies. tru;. ti. :4ec13;^ 3^9^1f.5..155. 10t
S.O. 446. 66 I..Gd-2d 358 f 79SO if the Ordinance
bears a ratioral rclaeiorutdp to a iegitimatelegisl.:tive
goal or purpose. on CUr . v. !'rovCvn
,4;urt?a:ru. ^13'? ti.S 117, 98 9.Cf. 2267. 37 L.. ' 2d
9i Ii9,7^g'; aeem'ua Xeitey 425U.J at247,NiS'.Ct
at 1445. Further, dug OwnCrshlA iu uot cnnsidr.rnn
one of the cherished rip,hts witich the tn,rrt m.ne
.;mctuuy prcucct. Jee6:aucdL i5° U.S. at'.t44. 17
S.Ct. at dvs-

(i31 Thc Court Finds ritat rhe Ordutaxw is a
r:asonable respoosc to thc spc:;ia9 tlmat pr•esented by
the Pit Bull dog breed based upon their pbenotypicai
characteristics a:nd the t:ais ich'u-.h have i]= bred
iato the breed by their ownefs in order that the
animals utay suit ihe pt]rposes a: thei<owcc;s. The
evidence indicates thnt pit Duifs possess ttre intterent
characteristics of ir=txionrl aggression, atfii&5icism,
svength, viciousness and wtpredictability wilich are
uniqtn) to the brce3; they possess an iztt'aorriina-y
fighting temperament and have been shown to be the
mosi tenacious dog of any brecd; *, :ey 1]ave a history
of ttnpredictably atui instantaneously auaek'stg in a
bcrscrl arid freazsed rage and havti the abi7itv to
tumu. stgntncant damage apoh their aictirm,t. Wnite
this description s not rrue vfeveTy Pit Bull, the io;rr.
nlust defer to the tegisiatuie's aons•tficratiou of rhe

(:opr. 0 Wcst 200' No Claim to Orig. US. Uavt. iVorks
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cyut7icw`,g positious. 'rhis Lourt shouid not
sub.atitute its judgnent fbr the reasoned tinditigs and
decisionofthe Village-oF uth Point Council.

rhis Ccuui floea not accept plaititif#'s a'rguayerit that
the threat of danger is only pcri;civcd and has
Fabricaled by the media or by traditiona3
misco tiotis 77re Coun eonoludc,^- i that. ,n p
ettarnnent af Urd'mance 87-6 was based on verifiable
factors and was a reasouabte prevuuative response
and solution to a daugeirous and possibly tragic
situatirio.

^

Since pfal:uiff has admitted owncrstup of a Pit Bull,
plaintiffs vagueness rJtailenge is that the Ordhraiice
is facially (as written) uaconstiunional, as opposed to
unconsti:utionat as it applies to him.plairaiff:
aaguabiy lacks itandiag to challangc thc t)rdinznce
on this ground, "A plaintiff who engages in some
eonriuct tha: is clearly proscribtd cannat c:omplain of
tite vagueness of the law as applied to otliea-s:"
i'ilGuve c1 NoHinan t^raules v. 7it^• ; tilu>tG: liol)rnun
6srare ipr:. 455 tf.5 489; 493, f02 S.Ct^i t8§,
1 191- 74 L.I'ai2d^67 19 "'; see dso [:aliuxr s.
Citv o(ir,Cnn, 739 C1d„tldi 1 6l7. 4'[
Cir. i 95. A rbsid:.nt iu the Viilagn of South poiuc
who owns or i.s considering acquiring a Pic Hull nccd
u0 ty inok si lu expiica pzoLibition oi haY breed in

the Saw to reatize dust he or she oznn<n do so.

1 13 14 pacial vaguenes5 occurs when a siaiute or
an ordinance is soutterly void of astandard of
conduct that it sitnpty has no core and catmot be
vaGdiy applied to any conduct. See Unifeu.S'iures r.
Pow'etC 423 U.S. 87- 96 S.Ct. 3i6 46 i..Ed?d 228

',.97s â. To sustain sucb a chalienge, the plaintifi
muei provc mat the tht}inance is vague, "not in the
set:sc ihat it rr•qu:r'Cs a parson to confarm his caitduct
to an imprecise but cirmprchenaiblc nunnative
standard, bui rather in the sense th,atl no standard of
conduct is spcciliad at all." C_ornes _y,i n

nr^fdi. fi2 li_$. 671. 614. yl S.C:t. tG';o. C6y3
29 L.Ed2d 2i4 fC9ii^; There is no consi"trutionat
requirement thz: legislation ba writtcn ivith seicntific
precisioa to. be ettforceabte. "fine problerits of
goveturnent arepraetical ones and may justt"ty, Sf'they
do not reqaire, rough aca:ommodations-illogical, it
may be; and unsi:iecafic." Curutrr ^a. 397 U'^'. si

eiting .ifr-L-^ff„': l he:ulre Cu

441
443.97L.Ed.73ofi91j).

77ie tinited States Supreine Couri has explained that
"voiL for vaguexiess simplymcans that critninal

rasponsibility should not attach where one could twt
reasonably understand tl•,ai his contemplated conduct
is prosrribed." *1244Unrre4 JYa1es v ltorrisz 347
i.! 5 6P617, 74 S Ct b'D8, d i 1- 'ia t;.E'd, Y89

Plaintiff claims that Ordinance 87-6 dcfiric>
..Pit Bulf' in such vague terms t,has an ordinai)i
pctson wnuld not be given fau, notice as to owqersitip
of whic'a ilogs violattr ?ite sistutc.

Li It is a iiatiameaial reqquiranem of a crimitnt;
statute ar ordinancc tfut it must "inforn the citiz.ezn
with reasonable precuion wliat acu it intends to
prohibit, sr, titai he ntay ttave a certain understattdable
rulo of coaduct and into`v wliaf acts it is his duty to
avoid." 25 Ohio Jur.3d ( 1983), 106 Criininal Law
Scctiou 8. '1'his is a gcnera3 requie.medt, however,
and it is not mandatory that the ordinanbc itself
detine in sonte nia,•lner iis own terais. S¢i< C:tj.' of
Lir,ia v. Mc^ixLlen, No. 1-85-22 (3rd App.D., Allen
Ciy., Ohio, Jttae 3(, 1986).

(761 Whether a dog is covered by the Village oi
South Poini Ordinance 87-6 is a taaUer of evidcsicc,
uot corrstituticnaf tavv. See _,itx•^. Li:du v.
AscF'udrl=n (3rd App.D., Allen Cty., Ohio, June 30,
1936). A factfinder, with the assistance ol' expert
testiniony or a quaiitied ve.erir,.wian duly iicensed by
tEte Stzu: of Ohio mentioned in trSa t}riluruue, can
dete,mine whetfiera particutar dog is within the
scope of the Ordinance in auost, if no: all, crses.

Tite Cotui co[icludes that tlie defuntivns oFa Pit bull
Terrier in ehis Ordinance are not unconstitutioiulfly
vaguc. An urx3inazy pcrson eou?d easily refer to a
dictianary, a ciog buyer's guide or any dog book for
guidance and 'utsuueriott; also, the Psuerieaa Ketmei
Ciub and United Kenhet Club have set iinth
staodards for . St^affordshire :3uti I'err.et5 and
Amedcau Statfbrshke Terriers to heip deterniuie
whether a dog is described by any crac o€ tlte'ut. While
it may be ttue titat souie riefinitiom eontain
descriptions which iac3c "ma:h;:u:atical eartainiy;'
such precision imd definiteaess is not essential to
coqs[itutioriafuy. See UuntbiJre,_=^J t^.S. at 48 ^
90 i.Ct. at li6i^ see aiso t;rgvnerl v. Ciev oj

` Srxi:0rd 103 U S 104- 110, 92 "a' 2294, 2299 ^ .
;:.[d_zd 42111y%},

Ti^c Court cunc tude» iha[ Ordinance 87-6 sets forth a
lltcaaingCui standard which car, bc used to idcnafy
[hose dogs subjcm io its protvbition and t}^e the Pit
8uti tuti; ceYtain phe[uotypica! .haractv'istics in ita
appearance which allows rhis breed of dog to be

f identiFiable-

V. t.quai Yroi¢cti nt- L5t ier:rw, u v¢ness

Cupr. ca W'cst 2003 No Claim to Ot•ig. US. vovr. Works

......... .. .........cae a ^+^95 B0 0y/80lE0 ...............t. _' .̂...0_Z.8.9._.F49__ __.._ _................... . .v..^.,^.,._ ^...,^.-,-.,........._ . ..._.............^._ ............... Qm anr-_ai ^n at d^t
^c^nnr.GrG..



°:'::.uiy^tr-72io'

(Cite ax 717 F Sapp. :236)

0711 U3 1 Thc equal pmxetion laws utider the 14th
Panendmetu. to the ilnited States Cottsiitution and
under Article €. Scizion .^. ofibe 'Jiuu Constitutiun
guarautee that classifications itRposcd by law will rwt
b: used to arbi5a.-ily Surclen a gvup of pwpic. As
Ordinance 37-6doesnotciassitypeopie based on
suspect c:atcgories and does not affett funtlitmr:tttal
rights, it is entitted to suiuimal scrutiny under the
eqtal profeetion clauae. 1'his attalysis requitcs that
then is a rational basis for the specific chnsif-uatiots
:,ttd a reasottable relaiionship betweeR thai
chtssitication and lfic purpuse of the law. dic4iuwan,
366 U.S. at 425- 81 S.C. at I f I)3' $ajze Srurre• Co. q
/:atum•, 323 CJ.S. 32, 33, 65 S.Ct 9.10, 89 L.Ec.r.i
(i J44 .l^fLsor1 TonaAu anr! 3unta Fe R.It. v
`v sba 13 US. 5(i. 59. 35 S.Cc 67i, 676. 59
i.:Gt1. 1; 19 E011. . . .

' A legislative c:assifi.atiott under this level of
stx'utiny must be sustained uniess ia is "patenrly
arbiovy' and bears Ro rational relationship to a
iegitinutte govetnntemai iuturest; tronnero v.
Xicharrlion. 411 U.S. 677 ti83. 93 S.C:t. t7fi-1 i768
3u L.&L'Ld 583 i19-Q ; F"elske v. Dureeherry. 64
QbiuoSt2d R9• 9Z. i3 ^.^..?u %09 (198t)l.

3n a'tational basis''- equai proteeiion ainaEv.sis tne
United Staies Sopretue (:oart has stated;

ihc Constitution r•.,sutnes LSat, ab3cntsui:u
reason to infer antipathy, even improvident
decisions will eventuaily t•dtcctified by the
derooeracic process end that judicial interveotion is
gatterally t:nw'arranta: no. matter how unwiseiy ne
nqy fhirdc a putitical br.mch has acYed. 7"tius, we
wi'it m;f oveturn suc?1 a staiut. unless the varying

: trearment of diti'erent groups or persons is so
luaelat:,d to iiw achicvorucai of any combinutiom of
legitinmte purposesthat we can oRly conclude

1245 fitai iite .t,s'islattlre's actioilS were irPationaL

v'mu:z v. 8rudle.y 44ff i . 93, V. 99 S.C.. 9JI
):2•0.59L.Ld?,t11;Lit97:

1ne United Srptes 5upreme Couri explained that
coers must give legislattues great leeway incteatutg
ciass'iiic:xions;

731e problem of iegi.dative ciass3ticatioti is a
perannial or.e, ad.•nitiing oi no tlocttinstire
Gefu-tition. Evils in the same field may be of •
difr;.iratt diiueusious and proportions; iequirittg
different remedies. Or m the legislature may
t'ait)ic. iir the itfotm may take one sttp at a tiritc,
adrlaessing iLswi to the phase of the problem whiuil
sxms rnost acute ta itte legislative.l3le legislature
may seiect one phaye ot' one tield and appty a
1'enledy the:ri; Reglcctmg the othus.

:1liauguq v i.e Uptirev 6117kIrthLr,ruu troc 348
US 453. 41i9 ?5 9CL ;rt;i di,5 98 1 Ed_=irt3
I955 ; see atso South (:'yrotirur Knrl̂n^

i1.S_ iC;l_ 331 . 86 S.C7. LtY=, ^3_ d, i5 L.Ed.'!d 769
i) see otsa & n/ (e, v iJreeou Sf,tre tio tu o

Jr.fa! i:-samiricn'. 29@ &;.5. ^OE. 610. J^ S.C :. 57(f
'i i 79 L;Ed_ 108d (i935).

As the United States Supreme Court a¢p:ainc-d:
In the area of eco,.ontics and social welfarc, a S[at,
does not vlolata the r,qual Protection Clause
tnereiy betause thz cLssifiixtians made by its iaws
are inlperfec[. Tt the chrsstGcation has seme
'reasonable basis,' it does noi oi9cn: r71e
Constitution simpiy because. the classieication 'is
not made wifh mathematical nicecy or because iu
praciice it resuits in some inequality.' LinUSlev v.
rfuturvl i:arGunic tias f 7$ .3t
S.LY. :+37 3dp. 5^ rr.fid._^^^ j. "fhe
probleans of government are practi..Fi ones and
may justify, if they do not rc:quire, rough
accammodations--iliogi;al, _ it nuty be, arid
tttiscientifjc.' :d'errw,rilis I:reare i.J v, Cir'v of

'C/iitUec 2'_'it f.'.S fi i,'-7i7 i33 S Ct 48i, 4+13_ 57
L.Ed.73ll i19131 j. 'A statutory discximutatiun
wiil not be ser aside iSany state of f.cts raa5laaL•iy
may be cooceived to justity iL' tLfrx;ewun v.

. 1s:r J. ' 306 L` j V".`.!) a'fif al 3 C't 1101, â 'UT
6 hFid.2d393f1961i].. .

Dam4iJa 397 US. af i185. 9li S.Gti at 1161.
"[I'Jhc Fourtcenth Amendmentgives t$e. Pederai
cotuts nopow•rs to irnpose upon ula Stafcs their
views of what constitutes wise economic ot social
pWa:" L,Mst 480, 90 SCt.at 1162.

S'evcral recont czsu have uphcid tim ;;ght of the
legistative body to define and reguate Pit Sulls. In
S'7rtrk2v v. 7' w 1•il of"S^.rtrr 6.?3 BSupg i9b i"7
f^G,E) .1 98i a federai disirict court rejectcd the
conteeiiion that a law regulating only i'it ?:n:ts
violau:d equal protaxlon; "The Township does not
+tavt to regulatc every dangerous animal di Gke sarn;
time in the same way to passconstitutional musrer."
Lilcewise, a Ney, Meaic.o staTa appdais court npfirid a
law which pro}nbited the ownership of American Pit
f3ull'Trsricrs: "To satisfy equal protectiun tenets, it is
not rtecessary that the Village andresc all poteetial
dlreatsfi-om all breeds of u:g; ii:stead, the Village
was erttitied :o arkiress a phase of tiie prooiern that
3Fas of acule concerti" Lurcia 'Y 1"'ra? ^ ot tLe-S
lUfiY.M.. f i6, 767 P.?>i S55, ceri. denied 107 NM.
785. 755 f? 2d 7S3 i!'JS^1; se8 rTG:o a'fnfe_ 111
534 So2d 160 (F'IaAoh 19h$) review den. 542
5zt.2if 1,3J39o?-5135 {:'ia.19891: f::rv of Liairs io.
brctadden (3rd App3.3., Aiien Cty., ohio, 3une 30,
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19 PiainiitT argaes Lia4 the Udinaax is
umoastitutioaat because ii irratiunutly distinguishes
betweein Pit Bulls and other bret.ds of dngs and that it
taits to lndude other specific breeds of dogs which
could be y:nhped into fho daug:rutu Piy Sutl
category. 'fha Court fmds this argunlent to he
witiwtu inei'ii sittce the constilutional g.uarantce af
ennai proLection 4{ ^ t,e laws dcteF nnt ¢uarantee thai
xll nqa uwvwe wrfiY,¢ 3rutcdcliMn, Lu, Wut dt iloe
..»ua,a..f.Ieq,^eJ Ph BnLLs wtll-bn ifEntet{ uUar.

'iL't TSze rttidanu¢ irtine,iCUd a tr:nl ittdasntea ttwt thc
Village of Svtttlt Point Council chose to deat with the
119741120 rnra.at nt nnrm pued by the Pit Sutis which

we,'e kept in the valage Tite fau wat eourruii
..^..ww w +axc prevamattve ^i1a5 tneasures,agahst
this One soCcSic bretui nf dng anri +w.r oaaix.N ofhu.

nf the vrro.^L,ted,: :' iWw+ ut dtu vu,,.^ +,.,c .
Iigtu or rne type ot ttu,qt that t'ii 13u11s pose. 'tbe

n`of-7a,-nsma or ban other potciltially
dangeraus brccds duca not :eader tlie law

copstita>bonai . . .

Aiso, there was substaittial evidehce that Pit Buiis
presented a sp:ciui thrca: to iho safciy of the residents
of theVHfage of South Point uver and aboveiflat
presented by any other breed of dagswhich is Xepi
there. Attacks by Pit Buits, as opposed to dog
attacks in general, weii: of acute concein m.be
ViUage. - . . . '

not proven to this t:otnt by c lea[..and

Page JU

one cannot be oonvicted of a criminal oft'ense witbout
having been pttlven guiily of each elemeaii of the
offetise beyond a reasoriable doubt, the Court
concludes that t$c Jrdinanu: is Oot ovqilruad as
drewo. White ideniification of a Pit Bull may be
ditl5fult isl some aiiuatioas, ihere at, othamethods
to determine with suiTrc.̂ ient certainty whedler a dog
i% a Pit 11n1d wiri,in d,e xae;uting of thc fjr,Y.innnci to

FmYluz. thc Uurt cnnclutfec et,at
nnYnreamynt as,d t6u burd'w,o piuaod on n p,wr •`i.e
or uvrr,nt owner ui a dog which may be a Pit t3:ii1 dn
not pn9sent tWdnUe nnnalit,tlimni prui+4ou,bc< a,e
rnc,cly iauma aIId eblty*v.IfritS wntVti srd :ncidental in
m<rskcriminAt,w.iinanou

s^...a ^.,o., .ir., ,... c„^^e. .....-....^ .....w..woc ^um.
the cnactment of OrdinanceS7:i of die Village of
Souih Point was a vaiid exerciae of tha Yiliage's
poiice power and is entitted to a sttdng presumption
Of cottstitatitmality. 73tet'ef'um, i f taelro exists any
conceivabk: set of facts under which rhe legisiative
ciassiflcation funberat a iegititiuate legislative
objective, this Court must uphold it &fcGow vz 3 66

Sat 42S_?6.8i S.i;iat_li -E10.5s 7co1dv_
avidencc iost3:x:L 5/ O;io ar.U1;5- 3$7 :ti.r; Zd

^'7 t^; Lpia v. CleveiuralTk i:a iUi Oiiio ji.

6asod upon ihe subst:dtiial evidztice presented at
trial, riotwith.5tandhlg plaintiit's evidence and
arginuents o the cont;ary, this Court colichtdes that
Jrdinance, 81-6 is rationally retated to tiu safaty and
wet,att, of the t'asideum of the Vsliag; of Sopiit Point,
Y'he Court fHtds that the Ordinance is a reasonabie
rrsponse to the special thm.at presented by tbe Pit
Bult dog breed based upon their p}tcmotypicel,
ciwracterisaics and the traits which 6ave beeit bied
inio the breed

eonvincu.g evt'- omll
CouncilS distinction was arbitrary ot 'uratiunal.

vi. overbrea[hh

j?,.] Piaimiff argues t'eat Ordinance $7-6 is ovedy
broad brsaase thet'e is a clangor of'raitiurattitication
since other dogs have simitar phenotypical
claarncteris^^CS but are noi within :ge statucory
defmition and, therefore, simiiar dogs wili he subject
tn enforce.ment of itw criatinal ordinauce. Ylaipiiff'
further maintahts that the c5rdinance is
uac:arstit¢tiai:il since the decision asm ivfieiher a
dog falls wlthin the parameters of the ordinance is
p7aced upon a dog watrSetl or vetetinarian or,
possibly, a policcafficer, all otf w-hom have no
actatrdte gaideiine avaiiable to ttnnw with some
ceriainty ibat a p.v-ticular individuw is subject to the
crwmat penaity"

i<or the reusotrs stated in thc cectimr ut'tLis Order
concerning vag,ianess; and for ttiz Sasic reason dtat

Copr. Q West 2003 No
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This Coutt 6ads that Ordinance 87-6 is Iwt
uncorutitutioa:illy vague, unl:cri wituive or
ovetbrnad and, therefore, conclndes ihat the
a7rditumce do.̂s not vioiate any consiitutiunat

vision.

The United States Suprenu Zotut has caution.ed t.'tat
we cannnt decide today. ihat tite Viisapw of
Jou:iil'oit',fs Urdanance is wise, dtat it besi futfdls iute
re[evant social and ecoatomic objectives whicht3te
'4"iliagc might ideally espous;,or :itat a more ius a,id
tlumane systeiir could itot be devised; certainly,
cottFlictiog claitns of nlaiality and hditiigence arc
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ta;scd by appon:nts sucd prop<menis of almost evory
measureand *1247 the United States Cwtsaituiion
loes na anpcrwer thix Cou[t to secoad Eutv¢ stu4;
ofncials cuarged witit CPie difftcult ros{lonsihility of
;;ratec44 tlw safety and w=lfraL of its publia See

(£^:e as: •^,7 F,CUpp.?23b3

Otiai, tite pleadinga, exhihits, tuemoianda, and
zrpumeuts of co:msel, and upwt application of ute
eonSoliing autliority, tieis Cottrt is requirzd to uyitok[
tha cmtstitutionality of the vi(laga of South lroitus
Urdinance 87-6.

r u.l. az4J;. YD N.L,d^at 1 io-,

Upon coasideration of tlu evidcnce pRII

GFu'?F,fZ

T"uesuant to cbo triai of this ntaner aixt in accorrun,<:n
wiih tk: Find3sg o: Fact wid Conelusions of Law
hearoin, ihe Cnurt heraby GR"f"S judgment in favor
of deftadants, the Village of South Po'rn>, Wi11`ctm
Gaskin, Curl Vani;e, Patiwlt Leighty, Aichurci Meyxrs
tnu Jim Treadway, attd hereby L51tUFIt5 the (;1c11c of
C.uuns to enter fqsil juopeni accwdingiy.

ST 1S so UFFEREU.

717 F.Supp.i23L
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PRIOR HISTORY:

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA.

DISPOSITION: 109 F.Supp. 641, reversed.

SUMMARY: The issue before the Supreme Court was the constitutionality of the disclosure provisions of the
Federal Lobbying Act (2 USC 261 et seq.).

In an opinion by Warren, Ch. J., five members of the Court construed these provisions as applicabie only to
persons who solicited, cdllected, or received contributions, where one of the main purposes is to influence the
passage or defeat of congressional legislation and the intended method of accomplishing this purpose is
through direct communication with members of Congress. So construed, the disclosure provisions were held
not to be unconstitutionally vague nor to violate the freedom of speech and piness or the freedom to petition
the government.

Douglas, J., joined by Black, J., dissented. So did Jackson, J. The dissents were based primarily on the
ground that the act was unconstitutionally vague and could not be saved by construction such as attempted
by the majority.

Clark, ]., did not participate.

LAWYERS' EDITION HEADNOTES:

[***HN1]

_ APPEAL AND ERROR § 103
dismissal of information -- review by government -- scope. --

Headnote: [1]
On appeal from a decision of a district court dismissing an information for violation of the Federal Lobtiying
Act (2 USC 261 et seq.) on the ground that the act is unconstitutional, the Supreme Court is not concerned
with the sufficiency of the information as a criminal pleading. Its review is [imited to a decision on the alleged
invalidity of the statute; in making this decision the court judges the statute on its face.

[***HN2]

w ._._
• Mor..z Zoi:tzs :i^wi,b-I+`^S^'i^`io7^p".'i747natsNel;^T^^1eip'.
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contagtion .that ttx? aPr,a t f p. =:,<id^^!- ;n a=,^r;b^<,:z .i^ c l( e_tralr^Y fr^f±i id5bying-foF three years•faarn-the .._,-,.. ..
date of conviction) violates the First Amendment guaranties, since the penalty has not yet been applied to
the defendants, and it will never be so applied if they are found innocent, and, moreover, the elimination of
the penalty provisions; if ultimately declared unconstitutional, would still leave the balance of the statute
effective.

[***HN14]

STATUTES §58
separability -- Lobbying Act. --

Headnote: [14] .
If 310(b) of the Federal Lobbying Act (2 USC 261 et seq.), providirig that any person convicted of a violation
of the act should be prohibited from lobbying for three years from the date of his conviction, should be
declared unconstitutional, its elimination would stilf leave a statute defining specific duties and providing a
specific penalty for violation of any such duty; consequentfy the separability clause of the act could be given.
effect.Point from Separate Opinion

[***HN15]

STATUTES §1S
indefiniteness. --

Headnote: [15]
In determining whether a criminal statute is unconstitutionally vague, the Supreme Court will consider the
statute on its face. [Per Douglas and Black, J].]

SYLLABUS: 1. As here construed, §§ 305, 307 and 308 of the Federal Regulation of Lobbying Act are.not too
vague and indefinite to meet the requirements of due process. Pp. 617-624.

(a) If the general class of offenses to which a statute is directed is plainlywithin its terms, the statute will not
be struck down as vague, even though marginal cases could be put where doubts might arise. P. 618.

(b) If this general class of offenses can be made constitutionally definite by a reasonable construction of the
statute; the Court is under a duty to give the statute that construction. P. 618.

(c) Section 307 limits the coverage of the Act to those "persons" (except specified political committees) who
solicit, collect, or receive contributfons of money or other thing of value, and then only if one of the main
purposes of either the persons or the contributions is to aid in the accomplishment of the aims set forth in §
307 (a) and (b). Pp. 618-620, 621-623.

(d) The purposes set forth in § 307 (a) and (b) are here construed to refer only to'9obbying in its commonly
accepted sense" -- to direct communication with members of Congress on pending or proposed legislation.
Pp. 620-621.

(e) The "principal purpose" requirement was adopted merely to exclude from the scope of § 307 those
contributions and persons having only an "incidental" purpose of influencing legislation. It does not exclude a
contribution which in substantiat part is to be used to influence legislation through direct communication with
Congress or a person whose activities in substantial part are directed to influencing legislation through direct
communication with Congress. Pp. 621-623: -

- (f) There are three prerequisites to coverage under §§ 307, 305 and 308: (1) the "person",must have
.:..solicited, collected or-received-eontributions,•-(2) one of the mairrpurposes of3uch "person," or one of the

main purposes of such contributions, must have been to influence the passage or defeat of legislation by
Congress; and (3) theintended method'of accomplishing this purpose must have been through direct
communication with members of Congress. P. 623.

2. As thus construed, §§ 305 and 308 do not violate the freedoms guaranteed by the First Amendment --
freedom to speak, publish and petition the Government. Pp. 625-626.

3. In this case, it is unnecessary for the Court to pass on the contention that the penalty provision in § 310
(b) violates the First Amendment. Pp. 626-627.
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a)^eci ion' 3^d 6^ as r otLL"et been app lied to a(' O y ppellees, and it will never be so applied if appellees are
found innocent of the charges against them. P. 627.

(b) The elimination of § 310 (b) would still leave a statute defining specific duties and providing a specific
penalty for violation of any such duty, and the separability provision of the Act can be given effect if § 310
(b) should ultimately be found invalid. P. 627.

COUNSEL: Oscar H. Davis argued the cause for the United States. With him on the brief were Robert L.
Stern, then Acting Solicitor General, Assistant Attorney General Olney, Beatrice Rosenberg and John R.
Wilkins. Walter J. Cummings, Jr., then Solicitor General, filed the Statement as to Jurisdiction.

Burton K. Wheeler argued the cause for Harriss, appellee. With him on the brief was Edward K. Wheeler.

Hugh Howell argued the cause for Linder, Commissioner of Agriculture of Georgia, appellee. With him on the
brief was Victor Davidson.

Ralph W. Moore, appellee, submitted on brief pro se.

JUDGES: Warren, Bfack, Reed, Frankfiurter, Douglas, Jackson, Burton, Clark, Minton

OPINIONBY: WARREN

OPINION: [*613] [**810] [***994] MR. CHIEF JUSTICE WARREN delivered the opinion of the Court.

The appellees were charged by information with violation of the Federal Regulation of Lobbying Act, 60 Stat.
812, 839, 2 U. S. C. §§ 261-270. Relying on its previous [*614] decision in National Assocratron of
Manufacturers v. McGrath, 103 F.Supp. 510, vacated as moot, 344 U.S. 804, the District Court dismissed the
information on the ground that the Act is unconstitutional. 109 F.Supp. 641. The case is here on direct appeal
under the Criminal Appeals Act, 18 U. S. C. § 3731.

Seven counts of the information are laid under § 305, which requires designated reportsto Congress from
every person '`receiving any contributions or expending any money" for the purpose of influencing the
passage or defeat of any legislation by Congress. nl One such count charges the National Farm Committee, a
[***995] Texas corporation, [*615] with failure to report the solicitation and receipt of contributions to

influence the passage of legislation which wouid cause a rise in the price of agricultural commodities and
commodity futures and the defeat of legislation which would cause a decline in those prices. The remaining
six counts .under § 305 charge defendants Moore and Harriss with failure to report expenditures having the
same single purpose. Some of the alleged expenditures consist of the payment of compensation to others to
communicate face-to-face with members of Congress, at public functions and committee hearings,
concerning legislation affecting agricultural [**811] prices; the other alleged expenditures relate largely to
the costs of a campaign to induce various interested groups and individuals to communicate by letter with
members of Congress on such legislation.

-------------- Footnotes ---------------

nl. Section 305 provides:

"(a) Every person receiving any contributions or expending any money for the purposes designated in
subparagraph (a) or (b) of section 307 shall flfe with the Clerk between the first and tenth day of each
calendar quarter, a statement containing complete as of the day next preceding the date of filing --

"(1) the name and address of each person who has made a contribution of $ 500 or more not mentioned in
the preceding report; except that the first report filed pursuant to this title shall contain the name and
address of each person who has made any contribution of $ 500 or more to such person since the effective
date of this title;

"(2) the total sum of the contributions made to or for such person during the calendar year and not stated.
under paragraph (1); -

"(3) the totaf sum of all contributions made to or for such person during the calendar year;
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_ .^Q.-...;. ^_ .-,-,w . ..: .,,d cdd.^^ :^f eacfr .„^^,^^, "u ^ri^u;ii'atf'expenditiure'it^ orie or mor^ltems of the aggnegafe
amount or value, within the calendar year, of $ 10.or more has been made by or on behalf of such person,
and the amount, date, and purpose of such expenditure;

"(5) the total sum of all expenditures made by or on behalf of such person during the calendar year and not
stated under paragraph (4);

"(6) the total sum of expenditures made by or on.behalf of such person durihg the calendar year.

"(b) The statements required to be filed by subsection (a) shall be cumulative during the calehdar year to
which they relate, but where there has been no change in an item reported in a previous statement only the
amount need be carried forward."

The following are "the purposes designated in subparagraph (a) or (b) of section 307":

"(a) The passage or defeat of any legislation by the Congress of the United States.

"(b) To influence, directly or indirectly, the passage or defeat of any legislation by the Congress of the United
States."

------------ EndFootnotes --------------

The other two counts in the information are laid under § 308, which requires any person "who shall engage
himself for pay or for any consideration for the purpose of attempting to influence the passage or defeat of
any legislation" to register with Congress and to make specified disclosures. n2 These two counts allege
[***996] in considerable [*616] detail that defendants Moore and Linder were hired to express certain

views to Congress as to agricultural prices or to cause others to do so, for the purpose of attempting to
influence the passage of legisfation which would cause a rise in the price of agricultural commodities and
commodity futures and a defeat of legislation which would cause a decline in such prices; and that pursuant
to this undertaking, without having registered as required by [*617] § 308, they arranged to have members
of Congress contacted on behalf of these views; either directly by.their own emissaries or through an
artiflcially stimulated letter campaign. n3

-----------Footnotes---------------

n2 Section 308 provides:

"(a) Any person who shall engage himself for pay or for any consideration for the purpose of attempting to
influence the passage or defeat of any legislation by the Congress of the United States shall, before doing
anything in furtherance of such object, register with the Clerk of the House of Representatives and the
Secretary of the Senate and shall give to those officers in writing and under oath, his name and business
address; the name and address of the person by whom he is employed, and in whose interest he appears or
works, the duration of such employment, how much he is paid and is to receive, by whom he is paid or is to
be paid, how much he is to be paid for expenses, and what expenses are to be included. Each such person so
registering shall, between the first and tenth day of each calendar quarter, so long as his activity continues,
file with the Clerk and Secretary a detaifed report under oath of all money received and expended by him
during the preceding calendar quarter in carrying on his work; to whom paid; for what purposes; and the
names of any papers, periodicals, magazines, or other publications in which he has caused to be published
any articles or editorials; and the proposed legislation he is employed to support or oppose. The provisions of
this section shall hot apply to any person who merely appears before a committee of the Congress of the
United States in support ofor opposition-to-fegistation; nor to-any-pubiirofficial-acting in his ofFcial capacity;
nor in the case of any newspaper or other regularly published periodical (including any individual who owns,
publishes, or is employed by any such newspaper or periodical) which in the ordinary course of business
publishes news items, editorials, or other comments, or paid advertisements, which directly or indirectly urge
the passage or defeat of legislation, if such newspaper, periodical, or individual, engages in no further or
other activities ih connection with the passage or defeat of such legislation, other than to appear before a
committee of the Congress of the United States in support of or in opposition to such legisation.

"(b) All information required to be filed under the provisions of this section with the Clerk of the House of
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Representatives and the Secretary of the Senate shall be compiled by saidClerk and Secretary,acting jointl
as soon as practicable after the close of the calendar.gi,a,_rj, e^,wit,[a pesper1.tn w ^h ^xrh.infr_r ^ateh..s.f;e^,
and's'F'ia"71 be pnnl63 in tFie Gongressional Record." .

n3 A third count under § 308 was abated on the death of the defendant against whom the charge was made.

------------EndFootnotes---------------[***HRl] [i] .
We are not concerned here with the sufFciency of the information as a criminal pleading. Our review under
the Criminal Appeals Act is limited to a decision on the alleged "invalidity" of the statute on which the
infotmation is based. n4 In making this decision, we judge the statute on its face. See United [**812]

_ States v. Petrillo, 332 U.S. 1, 6, 12. The "invalidity" of the Lobbying Act is asserted on three grounds: (1)
that §§ 305, 307, and 308 are too vague and indefinite to meet the requirements of due process; (2) that §§
305 and 308 violate the First Amendment guarantees of freedom of speech, freeddm of the press, and the
right to petition the Government; (3) that the penalty provision of § 310 (b) violates the right of the people
under the First Amendment to petition-the Government.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n4 18 U. S. C. § 3731. See United States v. Petril/o, 332 U.S. 1, S. For "The Government's appeal does not
open the whole case." United States v. Borden Co., 308 U.S. 188, 193.

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - -

[***HR2] [2]
The constitutional requirement of definiteness is violated by a criminal statute that fails to give a person of
ordinary intelligence fair notice that his contemplated conduct is forbidden by the statute. The underlying
principle is that no man shall be held criminally responsible for conduct which he could not reasonably
understand to be proscribed. nS

-------------- Footnotes ---------------

n5 See Jordan v. De George, 341 U.S. 223, 230-232; Quarles, Some Statutory Construction Problems and
Approaches in Criminal Law, 3 Vand. L. Rev. 531, 539-543; Note, 62 Harv. L. Rev. 77.

- ------------EndFootnotes--------------

:[*618]

- [***HP,3] [3]
_[***HR4] [4]

. _.On the other hand, if the general class of offenses to which the statute is directed is plainly within its terms,
the statute will not be struck down as vague, even though marginal cases could be put where doubts might^-
arise. United States v. Petriflo, 332 U.S. 1 , 7. Cf. Jordan v. De George, 341 U.S. 223. 231: And if this g.eneraL__

----cfass of offenses can be made constitutionally definite.by a reasonable [***997] construction of the statute,
this Court is under a duty to give the statute that construction. This was the course adopted in Screws v.
United States, 325 U.S. 91, upholding the def9niteness of the Civil Rights Act. n6

[5]

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

7 11 C f"1liA L



, . , _ .. ._ . .-^ ;. .. .:,
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510.

This rule as to statutes charged with vagueness is but one aspect of the broader principle that this Court, if
fairly possible, must construe congressional enactments so as to avoid a danger of unconstitutionality. United
States v. De/aware & Hudson Co., 213 U.S. 366, 407-408; United States v. Congress of Industrial
Organizations, 335 U.S. 106, 120-121; United States v. Rumely; 345 U.S. 41, 47. Thus, in the C. L O. case,
supra, this Court held that expenditutes by a labor organization for the publication of a weekly periodical
urging support for a certain candidate in a forthcoming congressional election were riot forbidden by the
Federal Corrupt Practices Act, which makes it unlawful for ". .. any labor organization to make a contribution
or expenditure in connection with any [congressional] election ...." Similarly, in the Rumely case, supra,
this Court construed a House Resolution authorizing investigation of "all lobbying activities intended to
influence, encourage, promote, or retard legislation" to cover only "'lobbying in its commonly accepted
sense,' that is, 'representations made directly to the Congress, its members, or its committees."'

------------ EndFootnotes --------------

The same course is appropriate here. The key section of the Lobbying Act is § 307, entitled "Persons to
Whom Applicable." Section 307 provides:

"The provisions,of this title shall apply to any person (except a political committee as defined in
[*619] the Federal Corrupt Practices Act, and duly organized State or local committees of a

political party), who by himself, or through any agent or employee or other persons in any
manner whatsoever, directly or indirectly; solicits, collects, or receives money or any other thing
of value to be used principally to aid, or the principal.purpose of which person is to aid, in the
accompiishment of any of the following purposes:

"(a) The passage or defeat of any [**813] legislation by the Congress of the United States.

"(b) To influence, directly or indirectly, the passage or defeat of any legislation by the Cohgress
of the United States."

[***HR6] [6]
This section modifies the substantive provisions of the Act, including § 305 and § 308. rn other words, unless
a "person" falls within the category established by § 307, the disclosure requirements of § 305 and § 308 are
inapplicable. n7 Thus coverage under the Act is limited to those persons (except for the specifed political
committees) who solicit, collect, or receive contributions of money or other thing of value, and then only if
"the principal purpose" of either the persons or the contributions is to aid in the accomplishment of the aims
set forth in § 307 (a) and (b). In ariy event, the solicitation, collection, or receipt of mohey or other thing of
value is a prerequisite to coverage under the Act.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n7 Section 302 (c)_defines-the-ter.m "person" as-including-"an individual, partnership, committee; association,
corporation, and any other organization or group of persons."

- - - - - - ------ End Footnotes --------------

The Government urges a much broader construction.. --. namely, that under § 305 a person must report his
expecditures to influence legislatiori even though he does not so(icit, coiiect, or receive contributions as

nth^-//nrnSr[rnl}intirlr P^i^i-Q:OL11c^ry/^^r.izro.c>lrTr.n^m-.o.++^^ ...=^I(1.i..(]AFCG..Z ac..,.n«^,tnnc..^cz 2!1 Gl7nnG.



-^^aLLo,suc - L)ocument Yage9of17.::

provided in [*620] § 307. n8 Such a construction, we befieve, would do violence to the title and language of
§ 307 as [***998] well as its legislative hrstory. n9 If thecon'str;ct on,urgP 1.F v tlaP ,nv=m s ta_:- -. :..-..
1E^e5rrie iaw; tha 'is to`f ^ong"ress t`o accomplish by further legislation.

--------------Footnotes--------`------

n8 The Government's view is based on a variance between the language of § 307 and the language of § 305.
Section 307 refers to any person who "solicits, collects, or receives" contributions; § 305, however, refers not
only to "receiving any contributions" but also to "expending any money." It is apparently the Government's
contention that § 307 -- since it makes no reference to expenditures -- is inapplicable to the°expenditure
provisions of § 305. Section 307, however, limits the application of § 305 as a whole, not merely a part of it.

n9 Both the Senate and House reports on the bill state that "This section [§ 307] defines the application of
the title ...." S. Rep. No. 1400, 79th Cong.; 2d Sess., p. 28; Committee Print, July 22, 1946, statement by
Representative Monroney on Legislative Reorganization Act of 1946, 79th Cong., 2d Sess., p. 34. See also
the remarks of Representative Dirksen in presenting the bill to the House: "The gist of the antilobbying
provision is contained in section 307." 92 Cong. Rec. 10088.

------------ EndFootnotes --------------

We now turn to the alleged vagueness of the purposes set forth in § 307 (a) and (b). As in United States v.
Rumely, 345 U.S. 41, 47, which involved the interpretation of similar language, we believe this language
should be construed to refer only to "lobbying in i.ts commonly accepted sense" -- to direct communication
with members of Congress on pending or proposed federal legislation. The legislative history of the Act
makes clear that, at the very least,Congress sought disclosure of such direct pressures, exerted by the
lobbyists themselves or through their hirelings or through an artificially stimulated letter campaign. n10 It is
likewise clear that Congress wo.uld have [*621] intended the Act. [**814] to operate on this.narrower

_ basis, even if a broader application to organizations seeking to propagandize the general public were not
permissible. nli

--------------Footnotes-------------`-

n10 The Lobbying Act was enacted as Title III of the Legislative Reorganization Act of 1946, which was
reported to Congress by the JointCommittee on the Organization of Congress. The Senate and House reports
accompanying the bill were identical with respect to Title III. Both declared that the Lobbying Act applies
"chiefly to three distinct classes of so-called lobbyists:

"First. Those who do not visit the Capitol but initiate propaganda from all ove.r the country in the form of
letters and telegrams, many of which have been based entirely upon misinformation as to facts. This class of
persons and organizations will be required under the title, not to cease or curtail their activities in any
respect, but merely to disclose the sources of their collections and the methods in which they are disbursed.

"Second. The second dass of lobbyists are those who are employed to come to the Capitol under the false
impression that they exert some powerful influence over Members of Congress. These individuals spend their
time in Washington presumably exerting some mysterious influence with respect to the legislation in which
their employers are interested, but carefully conceal from Members of Congress whom they happen to
.contact the purpose of their presence. The title in.no wise prohibits or curtails their activities. It merely
requires that they shall register and disclose the sources and purposes of their employment and the amount
of their compensation.

"'Third: There is a tfiird class of entirely honest and respectable representatives of business, professional, and
philanthropic organizations who come to Washington openly and frankly to express their views for or against
legislation, many of whom serve a useful and perfectly legitimate purpose in expressing the views and
interpretations of their employers with respect to legislation which concerns them. They will likewise be
irequired to register and state their compensation and the sources of their employment."

5, Rep No. 1400,,7_9t.h,.Qo.ng,.,..2d Sess., p.. 2Z rom 3i:tae ^rd .t^ m .ZZy -ii'^r,,.statement by Represei tative
Monroney on Legislative Reorganization Act of 1946, 79th Cong., 2d Sess., pp. 32-33. See also the statement
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in the Senaie by Senator La,Follette, who was Chairman of the Joint Committee, at 92 Cong. Rec. 6367-

nil See the Act's separability clause, note 18, infra, providing that the invalidity of any application of the Act
should not affect the validity of its application "to other persons and circumstances."

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [***HR7] [7]
There remains for our consideration the meaning of "the principal purpose" and "to be used principally to
[*622] aid." The legislative history of the Act indicates that the term "principal" was adopted merely to

exclude from the scope of § 307 those contributions and persons having only an "incidental" purpose of
influencing legislation. n12 Conversely, [***999] the "principal purpose" requirement does not exclude a
contribution which in substantial part is to be used to influence Iegisfation through direct communication with
Congress or a person whose activities in substantial part are directed to influencing legislation through direct
communication with Congress. n13 If it [**815] were otherwise -- if an organization, for example, were
exempted [*623] because lobbying was only one of its main activities -- the Act would in large measure be -
reduced to a mere exhortation against abuse of the legislative process. In construing the Act narrowly to
avoid constitutional doubts., we must also avoid a construction that would seriously impair.the effectiveness
of the Act in coping with the problem it was designed to alleviate.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n12 Both the Senate and House reports accompanying the bill state that the Act ". .. does not apply to
organizations formed for other purposes whose efforts to.influence legislation are merely incidental to the
purposes for which fotmed." S. Rep. No. 1400, 79th Cong., 2d Sess., p. 27; Committee Print, July 22, 1946,
statement by Representative Monroney on Legislative Reorganization Act of 1946, 79th Cong., 2d Sess., p.
32. In the Senate discussion preceding enactment, Senator Hawkes asked Senator La Follette, Chairman of
the Joint Committee in charge of the bill, for an explanation of the "principal purpose" requirement. In
particulari Senator Hawkes sought assurance that multi-purposed organizations like the United States
Chamber of Commerce would not be subject to the Act. Senator.La Follette refused to give such assurance,
stating: "So far as any organizations or individuals are concerned, I will say to the Senator from New Jersey,
it will depend on the type and character of activity which they undertake. . . . I cannot tell the Senator.
whether they will come under the act. It will depend on the type of activity in which they engage, so far as
legislation is concerned... . It [the Act] affects a(I individua/s and organizations alike if they engage in a
covered activity." (Italics added.) 92 Cong. Rec. 10151-10152. See also Representative Dirksen's remarks in
the House, 92 Cong. Rec. 10088.

n13 Such a criterion is not novel in federal law. See Int. Rev. Code, § 23 (o)(2) (income tax), § 812 (d)
(estate tax), and § 1004 (a)(2)(B) (gift tax), providing tax exemption for contributions to charitable and
educational organizations "no substantial part of the activities of which is carrying on propaganda, or
otherwise attempting, to influence legislation." For illustrative cases applying this criterion, see Sharpe's
Estate v. Commissioner, 148 F.2d 179 (C. A. 3d Cir.); Marshaliv. Commissioner, 147 F.2d 75 (C. A. 2d Cir.);
Faulkner v. Commissioner, 112 F.2d 987 (C. A. 1st Or.); Huntington National Bank v. Commissioner, 13 T. C.
760, 769. Cf. Girard Trust Co. v. Commissioner, 122 F.2d 108 (C. A. 3d Cir.); Leubuscherv. Coinmissioner,
54 F.2d 998 (C. A. 2d Cir.); Weyl v. Commissioner, 48 F.2d 811 (C. A. 2d Cir.); Slee v. Commissioner, 42
F.2d 184 (C. A. 2d Cir.). See also Annotation, 138 A. L. R. 456.

------------EndFootnotes--------------[***HR8] [8]
[***HR9] [9]

To summarize, therefore, there are three prerequisites to coverage under § 307: (1) the "person" must have
-_. --,,.-solicited,, Collected,. or,receiL^e^t cont" rb an^s; ^?f one^^e rnan purposes of su^ -..pergefi;,.. or_on

,
e of ffie-

main purposes of such contributions, must have been to influence the passage or defeat of legislation by

nth'+-(h+rnvccn^inli.,LeA,.•0^00(^,.G.,,,.,e^..ofA,,,,.,_.....^+°) .....-nna.,t^acce_t..e.._nee^rx(inc-neo ^ncr^l.,.e
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in the Senate by Senator La Foilette, who was Chairman of the Joint Committee, at 92 Cong Rec 6367-
_ _..._.: ._6368.

nii See the Act's separability clause, note 18, infra, providing that the invalidity of any application of the Act
should not affect the validity of its application "to other persons and circumstances."

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [***HR7] [7]
There remains for our consideration the meaning of "the principal purpose" and "to be used principally to
[*622] aid." The legislative history of the Act indicates that the term "principal" was adopted merely to

exclude from the scope of § 307 those contributions and persons having onfy an."incidental" purpose of
influencing legislation. n12 Conversely, [***999] the "principal purpose" requirement does not exclude a
contribution which in substantial part is to be used to influence legislation through direct communication with
Congress or a person whose activities in substantial part are directed to influencing legislation through direct
communication with Congress. n13 If it [**815] were otherwise -- if an drganization, for example, were
exempted [*623] because lobbying was only one of its main activities -- the Act would in large measure be -
reduced to a mere exhortation against abuse of the legislative process. In construing the Act narrowly to
avoid constitutional doubts, we must also avoid a construction that would seriously impair the effectiveness
of the Act in coping with the problem it was designed to alleviate.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n12 Both the Senate and House reports accompanying the bill state that the Act ". .. does not apply to
organizations formed for other purposes whose efforts to influence legislation are merely incidental to the
purposes for which formed." S. Rep. No. 1400, 79th Cong., 2d Sess., p. 27; Committee Print, July 22, 1946,
statement by Representative Monroney on Legislative Reorganization Act of 1946, 79th Cong., 2d Sess., p.
32. In the Senate discussion preceding enactment, Senator Hawkes asked Senator La Follette, Chairman of
the Joint Committee in charge of the bill, for an explanation of the "principal purpose" requirement. In -
particular; Senator Hawkes sought assurance that multi-purposed organizations like the United States
Chamber of Commerce would not be subject to the Act. Senator.La Follette refused to give such assurance,
stating: "So far as any organizations or individuals are concerned, I will say to the Senator from New Jersey,
it will depend on the type and character of activity which they undertake.... I cannot tell the Senator,
whether they will come under the act. It will depend on the type of activity in which they engage, so far as
legislation is concerned. ... It [the Act] affects all individuals and organizations alike if they engage in a
covered activity." (Italics added.) 92 Cong. Rec. 10151-10152..See also Representative Dirksen's remarks in
the House, 92 Cong. Rec. 10088.

n13 Such a criterion is not novel in federal law. See Int. Rev. Code, § 23 (o)(2) (income tax), § 812 (d)
(estate tax), and § 1004 (a)(2)(B) (gift tax), providing tax exemption for contributions to charitable and
educational organizations "no substantial part of the activities of which is carrying on propaganda, or
otherwise attempting, to influence legislation." For illustrative cases applying this criterion, see Sharpe's
Estate v. Commissioner, 148 F.2d 179 (C. A. 3d Cir.); Marshall v. Commissioner, 147 F.2d 75 (C. A. 2d Cir.);
Faulkner v. Commissioner, 112 F.2d 987 (C. A. 1st Cir.); Huntington National Bank v. Commissioner, 13 T. C.
760, 769. Cf. Girard Trust Co. v. Commissioner, 122 F.2d 108 (C. A. 3d Cir.) ; Leubuscher v. Coinmissioner,
54 F.2d 998 (C. A. 2d Cir.); Weyl v. Commissioner, 48 F.2d 811 (C. A. 2d Cir.); Slee v. Commissioner, 42
F.2d 184 (C. A. 2d Cir.). See also Annotation, 138 A. L. R. 456.

------------ EndFootnotes -------------- [***HR8] [8]
[***HR9] [9]

To summarize, therefore, there are three prerequisites to coverage under § 307: (1) the "person" must have
sgliSiied, cQ1Jp^ted,.or,rec<iL.L! ^nt.ib+^ tians,) o^•^-rnaFn purpose8 of'stiz"f'i "'pers^; 6rone'of tfie°-
main purposes of such contributions, must have been to influence the passage or defeat of legislation by
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Conaress; (3) the intended method of.accompfis[ii^o thig ourpase must have b.een_through direct
.1.communl.ra&jng.uGith..rr.ambers•ofCongrc-ssrArtd-sinee§-39-7-modiflesthe subst'arltiGe ^3r"ovisivns of"tfi^ Act; "
our construction of § 307 will of necessity also narrow the scope of § 305 and § 308, the substantive
provisions underlying the information in this case. Thus § 305 is limited to those persons who are covered by
§ 307; and when so covered, they must report all contributions and expenditures having the purpose of
attempting to influence legislation through direct communication with Congress. Similarly, § 308 is limited to
those persons (with the stated exceptions n14) who are covered by § 307 and who, in addition, engage
themselves [*624] for pay or for any other valuable consideration for the purpose of attemptingto influence
legislation [***1000] through direct.communication with Congress. Construed in this way, the Lobbying Act
meets the constitutional requirement of definiteness. n15

-------------- Footnotes ---------------

. n14 For the three exceptions, see note 2, supra.

n15 Under this construction, the Act is at least as definite as many other criminal statutes which this Court
has upheld against a charge of vagueness. E. g., Boyce MotorLines v. United States, 342 U.S. 337
(regulation providing that drivers of motor vehicles carrying explosives "shall avoid, so far as practicable,
and, where feasible, by prearrangement of routes, driving into or through congested thoroughfares, places
where crowds are assembled, street car tracks, tunnels, viaducts, and dangerous crossings"); Dennis v.
United States, 341 U.S. 494 (Smith Act making it uhlawful for any person to conspire "to knowingly or
willfully advocate, abet, advise, or teach the duty, necessity, desirability, or propriety of Overthrowing or
destroying any government in the United States by force or violence .. .."); United States v. Petrillo, 332
U.S. 1(statute forbidding coercion of radio stations to employ persons "in excess of the number of employees
needed ... to.perform actual services"); Screws v. United States, 325 U.S. 91, and Williams v. United
States, 341 U.S. 97 (statute forbidding acts which would deprive a person of "any rights, privileges, or
immunities secured or protected by the Constitution and laws of the United States"); United States v.
Wurzbach, 280 U.S. 396 (statute forbidding any candidate for Congress or any officer or employee of the
United States to solicit or receive a"contributiohfor any political purpose whatever" from any other such
officer or employee); Omaechevarria v. Idaho, 246 U.S. 343 (statute forbidding pasturing of sheep "on any
cattle range previously occupied by cattle, or upon any range usually occupied by any cattle grower"); Fox v_
Washington, 236 U.S. 273 (state statute imposing criminal sanctions on "Every person who shalf wilfully
print, publish, edit, issue, or knowingly circulate, sell, distribute or'display any book, paper, document, or
written or printed matter, in any form, advocating, encouraging or inciting, or having a tendency to
encourage or incite the commission of any crime, breach of the peace or act of violence, or which shall tend
to encourage or advocate disrespect for law or for any court or courts of justice . ..."); Nash v: United
States, 229 U.S. 373 (Sherman Act forbidding "Every contract, combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the .5everai States, or with foreign nations"). Cf.
Jordan v. De George, 341 U.S. 223 (statute providing for deportation. of persons who have committed crimes
involving "moral turpitude").

_ ------------EndFootnctes--------------

[*625] H.

-- [***HR10] [10]
Thus construed, §§ 305 and 308 also do not violate the freedoms guaranteed
Amendment -- freedom to speak, publish, and petition the Government.

[**816] by the First

[***HR111 [11]
Present-day legislative complexities...aee_such_thatlndividual members-of Congr-ess cannot be expected to
explore the myriad pressures to which they are regularly subjected. Yet full realization of the American ideal
of government by elected representatives depends to no small extent on their ability to properly evaluate
such pressures. Otherwise the voice of the people may all too easily be drowned out by the voice of special
interest groups seeking favored treatment while masquerading as proponents of the public weal. This is the
evif which the Lobbying Act was designed to help prevent. n16

.^..-.^,._.> cv^ThiD`ees"=-=".^..-.. _. - ....._._ .. .. _-.,.:...: ,...__`_^
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their experience, see Terry v. Ohio, 392 U.S., at 30; United
Ck^lw 7:_.RL:i
pedestrian will know that to assert his rights may subject him to
arrest arfd all that goes with it: new acquaintances among
jailers, lawyers, prisoners, and bail bondsmen, firsthand
knowledge of local jail conditions, a "search incident to arrest,"
and the expense of defendYng against a possible prosecution, n6
The only response to be expected is compliance with the ofFcers'
requests, whether or not they are based on reasonable
suspicion, and without regard to the possibility of later
vindication in court. Mere reasonable suspicion does riot justify
subjecting the innocent to such a dilemma. n7

--------------Footnotes---------------

n5 In Brown we had no need to consider whether the State can
make it a crime to refuse to provide identification on demand
during a seizure permitted by Terry, when the police have
reasonable suspicion but not probable cause. See 443 U.B., at
53, n. 3. [*29]

n6 Even after arrest, however, he may not be forced to answer
questions against his will, and -- in contrast to what appears to
be normal procedure during Terry encounters -- he will be so
ihformed. See Miranda v. Arizona. 384 U.S:.436 (1966). In
fact, if he indicates a desire to remain silent, the police should
ceasequestioning him altogetherr ld., at 473-474.

n7 When law enforcement officers have probable cause to
believe that a person has committed a crime, the balarice of
interests between the State and the individual shifts
significantly, so that the individual may be forced to tolerate
restrictions on liberty and invasions of privacy that possibly will
never be redressed, even if charges are dismissed or the
individual is acquitted. Such individuals maV be arrested, and
they may not resist. But probable cause, and nothing less,
represents the point at which the interests of law enforcement
justify subjecting an individual to any significant intrusion
beyond that sanctioned in Terry, irlcluding either arrest or the.
need to answer questions that the individual does not want to
answer in order to avbid arrest or end a detention.

----------- =End Footnotes -------------- [*30]

By defining as a crime the failure to respond to requests for
personal information during a Terry encounter, and by
permitting arrests upon commission of that crime, California
attempts in this statute to compel what may not be compelled
under the Constitution. Even if § 647(e) were not
unconstitutionally vague, the Fourth Amendment would prohibit
its enforcement.

DISSENT BY: WHITE

DISSENT: JUSTICE WHITE, with whom JUSTICE REHNQUIST
joins, dissenting.

The usual rule is that the alleged vagueness of a criminal statute
must be judged in light of the conduct that is charged to be
violative of the statute. See, e. g., United States v. Mazurie,
419 U.S. 544, 5S0 ( 1975)i United States v. Powell, 423
U.S. 87, 92-93 (1975). If the actoris given sufficient notice
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that his conduct is within the proscription of the statute, his
:1.^i^SE^.nc^r^e-_.^.•=^^:4fii°r:.^rr^3iv vri'da"y'u^r(c35"t.jY"'vu7ru*a^ c"Sc`I, iYc.i•,.v..t.._ ... ,

applied to other conduct, the law would be unconstitutionally
vague. None of our cases "suggests that one who has received
fair warning of the criminality of his own conduct from the
statute in question is nonetheless entitled to attack it [*311
because the language would not give similar fair warning with
respect to other conduct which might be within its broad and
literal ambit. One to whose conduct a statute clearly applies may
not successfully challenge it for vagueness." Parker v. Levy,
417 U.S. 733, 756 (1974). The correlatiVe rule is that a
criminal statute is not unconstitutionally vague on its face unless
it is "impermissibly vague in all of its applications." Hoffman
Estates v. Flioside Hoffman Estates Inc 455 U .S. 489
497(19821.

These general rules are equaily applicable to cases where First
Amendment or other "fundamental" interests are involved. The
Court has held that in such circumstances "more precision in
drafting may be required because of the vagueness doctrine in
the case of regulation of expression," Parker v. Levy, sunra, at
756 a "greater degree of specificity" is demanded than in other
contexts. Smith M. Goguen, 415 U.S. 566, 573 (1974). But
the difference in such cases "relates to how strict a test of
vagueness shall be applied in judging a particular criminal
statute." Parker v, Lew,417 U.S., at 756. [*32] It does not
permit the challenger of the statute to confuse vagueness and
overbreadth by attacking the enactment as being vague as
applied to conduct other than his own. See ibid. Of course, if his
own actions are themselves protected by the First Amendment
or other constitutional provision, or if the statute does not fairly
warn that it is proscribed, he may not be convicted. But it would
be unavailing for him to claim that although he knew his own
conduct was unprotected and was plainly enough forbidden'by
the statute, others may be in doubt as to whether their acts are
banned by the law.

The upshot of our cases, therefore, is that whether or not a
statute purports to regulate constitutionally protected conduct, it.
should not be held unconstitutionafly vague on its face unless it
is vague in all of its possible applications. If any fool would know:
that a particular category of conduct would be within the reach
of the statute, if there is an unmistakable core that a reasonable
person would know is forbidden by the faw, the enactment is not
unconstitutional on its face. and should not be vulnerable to a
facial attack in a declaratory judgment action such [*33] as is
involved in this case. Under our cases, this would be true, even
though as applied to other conduct the provision would fail to
give the constitutionally required notice of illegality.

Of cd.urse, the overbreadth doctrine permits facial challenge of a
law that reaches a substantial amount of conduct protected by
the First Amehdment; and, as I have indicated, I also agree that
in First Amendment cases the vagueness analysis may be more
demanding. But to imply, as the majority does, ante, at 358-
359, n. 8, that the overbreadth doctrine requires facial
invalidation of a statute which.is not vague as applied to a
defendant's conduct but which is vague as applied to other acts
is to confound vagueness and overbreadth, contrary to Parker
v. Levv, supra.

If there is a range of conduct that is clearly within the reach of
the statute, law enforcement personnel, as well as putative
arrestees, are clearly on notice that arrests for such conduct are
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that both he and the lawbreaker know is clearly barred by the
statute, it seems to [*34] me an untenable exercise of judicial
review to invalidate a state conviction because in some other
circumstance the ofricer may arbitrarily misapply the statute.
That the law inight not give sufficient guidance to arresting
officers with respect to other conduct should be dealt with in
those situations. See, e. g., Hoffman Estates, supra, at 504.
It is no basis.for fashioning a further brand of "overbreadth" and
invalidating the statute on its face, thus forbidding its application
to identifiable conduct that is within the State's power to
sanction.

I would agree with the majority in this case if it made at least
some sense to conclude that the requirement to provide
"credible and reliable identification" after a valid stop on
reasonable suspicion of criminal conduct is "impermissibly vague
in all of its applications." Hoffman Estates v. Flipside, supra,
at 495. * But the statute ig not vulnerable on this ground; and
the majority, it seems to me, fails to demonstrate that it is.
Suppose, for example, an officer requests identification
information from a suspect during a valid Terry stop and the
[*35] suspect answers: "Who I am is just none of your
business." Surely the suspect would know from the statute that
a refusal to provide any information at all would constitute a
violation. It Would be absurd to suggest that in such a situation
only the unfettered discretion of a police officer, who Fias legally
stopped a person on reasonable suspicion, would serve to
determine whether a violation of the statute has occurred.

"It is-self-evident that there is a. whole range of conduct that
anyone. with at least a semblance of commori sense would know
is [a:failure to provide credible and reliable identification] and
that would be covered by the statute .... In these instances,
there would be ample notice to the actor and no room for undue
discretion by enforcement officers. There may be a vaPiety of
other conduct that might or might not be claimed [to have fa[led
to meet the statute's requirements] by the State, but
unpredictability in those situatioris does not change the certainty
in others." Smith v. Goauen, 415 U.S., at 584 (WHITE, 7.,
concurring in judgment).

See id., at 590 (BLACKMUN, ]., joined by BURGER, C. 7.,
agreeing with WHITE, [*36] l., on the vagueness issue). Thus,
even if, as the majority cryptically asserts, the statute here
implicates First Amendment interests, it is not vague on its face,
however more strictfy the vagueness doctirine should be applied.
The judgment below should therefore not be affirmed but
reversed and appellee Lawson remitted to challenging the
statute as it has been or will be applied to him.

-------------- Footnotes - ` ------------ -

* The majority attempts to underplay the conflict between its
decision today and the decision last Term in Hoffman Estates v.
Flipside, Hoffman Estates, Inc., by suggesting that we applied a
"less strict vagueness test" because economic regulations were
at issue. The Court there also found that the ordinances
challenged might be characterized as quasi-criminal or criminal
iri nature and held that because at least some of respondent's
conduct clearly was covered by the ordinance, the facial
challenge was unavailing even under the "relatively strict test"
applicable to criminal laws. 455 U.S., at 499-500,
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- - - - - - - - - - - - End tootnotes -------------- [*37]

The majority finds that the statute "contains no standard for
determining what a suspect has to do in order to satisfy the
requirement to provide a 'credible and reliable' identification."
Ante, at 358. At the same time, the majority concedes that
"credible and reliable" has been defined by the state court to
mean identification that carries reasonable assurance that the
identification is authentic and that provides means for later
getting in touch with the person. The narrowing construction
given this statute by the state court cannot be likened to the
"standardless" statutes involved in the cases cited by the
majority. For example, Paoachristou v. City of 7acksonville,
405 U.S. 156 ( 1972), invofved a statute that made it a crime
to be a "vagrant." The statute provided:

"'Rogues and vagabonds, or dissolute persons who go about
begging, common gamblers; ... comrnon drunkards, common
night walkers, . . . lewd, wanton and lascivious persons, ...
common railers and brawlers, persons wandering or strolling
around from place to place without any lawful purpose or object,
habitual loafers, ... shall be deemed vagrants.'" id., at 156-
157, n..1.
[*38]

In Lewis v. City of New Orleans, 415 U.S. 130 , 132 ( 1974),
the statute at issue made it a crime "'for any person wantonly to,
curse or revile or to use obscene or opprobrious language toward
or with reference to any member of the city police while in the
actual.performance of his duty."' The present statute, as
construed by the state courts, does not fall in the same
category.

The statutes in Lewis v. City of New Or/eans and Smith v.
Goguen, supra, as well as other cases cited by the majority
clearly involved threatened infringernents of First Amendment
freedoms. A stricter test of vagueness wa5 therefore warrahted.
Here, the majority makes a vague reference to potential
suppression of First Amendment liberties, but the precise nature
of the libertres threatened is never inentioned. Shuttlesworth
v. Citv of Birminaham, 382 U.S. 87 (1965), is cited, but that
case dealt with an ordinance making it a crime to "'stand or
loiter. upon any street or sidewalk :.. after having been
requested by any police officer to move on,"' id. , at 90, and the
First Amendrnent concerns implicated [*39] by the statute
were adequately explained by the Court's reference to Lovell v.
City of Griffin, 303 U.S. 444 ( 1938), and Schneider v:
State, 308 U.S. 147 (1939), which dealt with the First
Amendment right to distribute leaflet5 on city streets and
sidewalks. There are no such concerns in the present.case.

Of course, if the statute on its face violates the Fourth or Fifth
Amendment -- ahd I express no views about that question -- the
Court would be justified in striking it down. But the majority
apparently cannot bring itself to take this course. It resorts
instead to the vagueness doctrine to invalidate a statute that is
clear in many of its applications but which is somehow
distasteful to the majority. As here construed and applied, the
doctrine serves as an open-ended authority to oversee the
States' legislative choices in the criminal law area and in this
case leaves the State in a quandary as to how to draft a statute



that will pass constitutional rhuster.

I would reverse the judgment of the Court of Appeals.
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eueptiottei aggressiott, whicFt have been bred inw
brzed'ay olvaers.

u Muuicipai CorporaUons C^^ I tl(I)
<F,X::ll:iiiAlos CitCd Gera' '

& Ststuics ^47
=67A_7 tl'I4S.i;ited Cases

Facial .^ttert°,r, .cetps vshest s4ainie or ordnrmce is

so qerty dtiid of staadud of condoc.t tlmt it simpiy

has no cOre and cenbeT bc validi,v 9pp11Ltd to anY

coadnCt

)_Ctj 3tatates C=0
'6^,AosrCi[ed Cases

Tueae i>;;o co_stituliu.nai rcQuirctncvi tSnt iegis3atiou
ue writren with speciftc precision to bc eoforoeabiu.

I^Ii MunicigalCornnratmns^lll(t)
2 I1 C iMOSt Cited Cases

fo sustaur chalienge for faciai vagueocss, d is not
ruaudatory that ordinance itseif detiae in.some
rdaant,'r 1is owu tCrms.

J,1N M1Tunlcina) Coronretinns ID^604
268ic6o4 Mo^

Definitions or "pit bttlt teaier" in village orimiuai
orclin:aice, w'nicb prohibiied the owning ru fiarboring

Paec 3

oi "pit buil" rdrimrs or oitef vicious dogs within
village limits, wcrn not tx,cott>yinuionally vague, 5ct
ivdzad si. fwiti meaui.¢gfni at.s.datd a•tsich 2outd be
t:sed ta identtfy tho,se dogc s¢.ttjecY to ordiitance's
prolubPiiun, as 'Pit bull tetrieY' has certain
Phenotypical c'haraetar'sstics iU its appearance which
aliow siu.t doos to be idtxtfifiabie, '

JI7l CuastiluNortai fi.aw I(2)
92h.AL121;s'tASL4iMd w.tai

s.Quat pnit,:cliai lau, uader Unitzl, 3tates a:id State
Ccnslituaica g7uiraistee that clas9iEziorn irgpc.stdl
by law will not be ttsed to a-taitrarily btirdea a eroiQt
of poaple. Qlti<i Qpng[, .9LG ll.$.C_A,
L:ousl.Amgnd=ly

jiffj Couytitntinuai i,aw C^=Z37
4Zk2i7 osti;itedCases

^ INun1¢ipa! Corporations 4D"^604
2D%lt504 ost Cited. Ci. ges

viifage crimiual ordlnance, wuich pruin'bitcd tue

ow5ing or hotunng of '^pit Sut1" teariiu:s or 'ahu
>•faou>dogs ivufuu village liauts; was eotitkd to
minimlun scsutiny uoder equal proteciion ciause and
mus .4aa!y'sis mly requzred tiie: t:n"re b= rstional basis
fot itpecific c7r^,cifieatiou and rea>ovabie relatlomship
benveea thai e)assificatioa and pttposa of iaw•, as
ordvnance did not oiassily peopie based un stupera

calegoriec ai:d:9i1 nui a!f'eot ?5trulatrn.:Gai tig6ts.
(]h_nCt^ic3 .Art̂ t̂ F._2; 1!.\__,CJ.Q, ConctAmi'nd. [S

)M Ccurtstictttioaal Law C^737
7 Mosf Cited :aus

i.Y 9A Mauirqjml Coruoratloas 0^604
'? k8'6(id Most C.ited C.&ses

t'oi pnrpusc of deecimining cu:tstitu;iu::ality of
village crinunai ordinuncc, witicL yrtdtibitcd thc
owniag or h+uiiuriag of "pit bW!" tcrriers or othax
vicious dogs wiaun viIla,e lirnits, coostitutioaat
guaraatee of equai priaeutiiou oi the laws doesua.
guaraotee dar atl dog ovvriss will nc tuL^d aii.le,
bat that all dog ownets of de:ioed 'pit. bu115" will be
treated alike. Q QC:qg. Att_:2;
CmuLAntcnd. 14.

I2Uj Carstitutional Y,aw 'E=237'
V2k237 MotiY' l:iteii i:8ses

'Lj M1/'+mieipai Corporstioas ^' 6U4a^{ry

-b

l

9 M)SY l.lted Cases

Coor 0 Weu2ta03 h(oClaict to Ori;;. U.S. Gon. Workc
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qq ?i
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fei'oeity or the oxireme cobc; tttrelion on FgJttirtg aad
aitackittg, e3 a history of oatching, fith:ing, and
kilting ins(ine, t) the ability to be extrenufy
dostiwetive aad Agggessive, g) highly toletant o€paia
h) great biting sttagtlt, i) undying tenacity and
coa¢age and they at'e highly iutprerLctable.

"1141 14hiie these traits, tind<ncies or abilities aro
aot tmiqae to Pit Dutfs e-xilusival,v, Pit BoliS will

akC th . _ _-^

Page 6

property ic hetd sobjectto the geceial pel9ce power of
a staie and rasy fre regulated ptucuant to the police
powcr. Pvrter y, 'Fn^ of D .rlrn F(}7}io SUQ. 143,
?QS N.E.2d 3u3 C1965,j. 'I'he Constitation of t7hio
specificaiiy n.'eogttizes the subordination of piivate
property to the general waEiare. 0jjp C:on4t. Art.1. S
12. In 6e derru,v.-in case, the iJhio Supreme Court
sv't rortfi the fnltrnriob staadarF for rcviwring
thallenges to po3ice powet• reg'.tlations:

14haneteristics; ' Althottghaltnosteveryeaerciseofthepoliccpowcr
inosYStiaficaadv, such ehaFacnristlcsc`anbe,[atent wilt hecessarily either inteFCere with the eqlovment

safety, mcmk or getasAAl t'vaL`nre of the publ;c and
A+ll^ePitBuli.szarnot(heontybreedszfdogwhiis / w^hciher it isatir^isoitt•b(e or ^fsitrary are

^ And may aepear without warning orprovocmioat. ^^ of liberty or the acguisiiion, poaxession aott
producfion of property, within the rueanutg of

The breeding history of Pit Bitlls makes it impossible 'ettion I of Ariicle t of rhe Jhio Consi'tuiit^i or
to nde out a violent prape.uity £oi any otie dog as in lve au iajiuy io a pesoc wititin tsw nxi.^nit:bof
. gatnencss aia;i aggressiveae,cs ian be hidden for Sec ion I uf ArticEn tSV dI ^3re. Anreudrtti.ittc to abn
ya3rs. GiYen the Pit Butt's geitctieal physical C.on tilutioti af the. VnSed Sfaics atry e•,eercisc of
si:en-4s amd abilities, a Pit Bult always poses thc ihe alice jmwer haldtfg st.roh .n afftra wili be ralid
)NZesf(s,'iry. af tiattger; given the Pit HaI>'s Mreding if i liaas a real zrd s+abstantia! celatiott to the
histAry as a fghtiog doa and the lateney of its p ltc heahh, sefety,tttorals or generAl welfate of

^ aggressiVenass and pamt:ncss, tbe PR $utl poses a t^publicatdifitisttoiutireasoitabieorarlimtuy.
dattser distinct from other broeds of dogs which do 7iether mt exercaae of Bte police twwer does bear
ndt so uniforndy share ttwse traits. a rea{ :tnd substentr.tl relation o*_he ptuolic healyft,

rietmis orviciiitts, itis reasonaTile to sing)e3 quections which are voromittod in the first ia.ctance

d

out tIw breo-d'te-a h'rJ^'ctaate aod avtrid the
agp,le,ssnxnecc which m
Bu13.

CONCLUSIOTIS OFI..A W
1. Yretis! FarrcEte oft'ot=ce Puwcv

it? t,pcaJ t;ovenuuent ii afcorded a gteac dea; of
discretion i¢ this area of legi.slatiiin. Viltages are
given the aLY.4ority to odont ahd ahfnrce with'rn their
l'utrits tocal"police" regulxrions as long as thosa
reg+lations are not in contfict with the genernt laws
of the atate. ThA police power eocuinpaaces the
peiitection of the healtit, sai'ety, aod welriueof die
publio.S2e, e.g...Rauer:.iA:sswu^i, tlii tJ.S.814.
91E:Z5 L:Ea i079tI8907,

This palice po^vcr bmantad io vtllage5 indudes
tbe (.+t.+wor to a'ohibit, 38e Itirrq iis v (nlxinhxs,
167ohio St_,tQ. svllabus R -4..146.N_L2d $54
(L957). Although this poliea power is a:tahsive, it is
chrn;kad by the iinited States wotitutiond hrniis ou
the power of govarnment to act ivith regard to pri vate
propetty. Jryi'u&rm v
25 25 S.Cx. S5II,_3Fl,.59- L TF]-Atil 1965D . Ctearty,
th, Villa.. of SaittL Point cavnot depr'svr A4r.
Vanater of proputy without dvq process of taW or
deny Mr, Vattazer equal protection ofthe laws.

j5i it is a irnli estabiisltal princio3e, howaver, tttat

to the judgmenr aud distaetion of thelegislative
body, and, uotess the decisions of suoh legistafive
body on those qu^tiom appe8i• to be, cJearly
erioRem, ttfe cmuts ivill ndt iavaiid¢tr d;.m.

Ii iumtti. Jfi7_i7jyjoSt_atii+3-i4- gvl7ibus5 °, 5
6. 146 N fi.?ai 85A

Tho cvntr,;l of doggs falls wi??an the •'public beatt,S"
and "safoty" provisioas. Dny;, ^.,C'nok d9 i,ihtiq
u2d tao,_,; :Jil >j F:.2cf 995 (198?,). The United States
Supieme Court has held that govet'rmient reutins great

powor aod discretion to. contrui, pmhibit and even
de4troy dogs without offending tlte constititaotwl,
rigius of tlieir owtxrs. ln "134I2;teeli v. Mcw
iJrleura rtrid iivruilt<rr^ Rk. ?eG'tt.S. 09E t7 S Ct

t._i,_Rd 1? fi'? , T397L the Stpreinc Conrt
coasidrted a.ltallenge tri adag regisretion taw and
atated: ' . . '

Evert if it were assumed that dogs ate property in
the fvilest sen.ce of the word, they would stiti be
subject to the poiiee power of ihe S&ate, and migitt
be descoyed or otlirtsvisc ttea3t with, es in the
judgment of ihe leoisiaturc is ncccssary for Uea
prntcciioa ef if5 Liti2ert2

[d., at 7p6_ 17 S^Cc 9t 895:

jt.;) White the Court in Ser; t1 conceded that most
dogs are harittless, it also approved the principle that
iegisiaturas bave broad police powers to corttt•o3 all
dogs to pratcct agavtst the pcilic naisance pos:d by a

Copr. 0 West20Q3 No Claim to L^eig. U.S. Go
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.w;v.L, y.. tu at lu^, i! J.C't. at 696, Suic6
Senr yell courts have aphehi a wide vairiety of canine
controE ordinances based on the principle that
gavenunents' police power to control dogs is vSrtuallv
ia)F1lnlted. iiEy. dg. i`iivtin ^: T[„^:, yo-k. 254 lik:.
225, 2Q1. 41 4.t:r tni rna a:s , ^• ^^^^>
rb,1<1 t^' C 1 , 442 :•19-io3t2_e2u
7 'J[}-91 j19571: N':^t((cr:cx.Sixa.._i^r, i,;.+ r^o.
b? 59P:,E.2li,22f1^01t.

Ihe Court Concfudes theC [ne edxC[iuent of
Orditiaqce $7-6 was a vaiid exercise of tfte Village of
Sou'th Point's peiicz pdwcr.

II. Presurnpiion qCor.sdituti;uwltry .

:n exaininfng dte substance of a health and we[iare
:egulaxion, sudr as the 6'il4e of Sout$ f oint
Oiditiance 81-5, courts appiya basic test of
reasonabkeness; a potice puwer reguiation will be
t,phck: Fis r4awiabte if dte reqirement,c af the iaw
lmvc a reuonal wunection wi[ft thepronto;iou and

. protection of publu: szfexy, i.atl,^v. Jvioaa::. 435
t1ryZ3& 247 96 S l,'t 1440144i 47 ! Ed 2g 7i18
19'7dJ' heLGia c:Arcw Siirk 291 i.t.'. 5D2.0.37y54.

.CC. SO.S_Sig.7SL.Sd.9arut)9s4t

U 1&re is aheavy burden of proof iitiposed upon
ehe pariy'+:iLxiktging^ a publ•.t safcYy law because
such legislation is erdteted to a strong prisumptinn of
constittuwi:a[ity. JaeSn.un v: Cuun <i,•C'^u^::^,^,u
!'i&a 9-(Atio St?d 159 224 N.E.'ld 9U6 fP9G77
;id:::F6iy.:'i+v. d.rrrvl.snJ 35n" e.''.S 420. 31 S-:>t :lUl
6 L.Ed.2d .393 .11961i. 'ISie strength of tfds
prrsump[ior is furt6ts eoforccd ivheJ: the chal(^ngnd
Ingic[ation ^c decigned oc p,rnnotc cu,i p,u[ect puhnc

955.

(e] A paity coaileuginx a puuiiC ;afety iaw muM
prove by :fear and co.-ivinei.ns evidettce thut ihe
tegisiative enacttneitt is unconslitationa3. Hilmn v.
ick:dA, 52 Ohio St:'d ^94. 305 N.E.2d IOdjTj 4k0t;
G i re i 3 ' i e i s h i n 397 U S35ev 90 S Gt 106S 15
L_Ed?d 368 {1tYl0 Proof by cle.u; arid conviacing .
evideace has been defihed as:

ft]Ha: measure ofproof which ismore tlun a'uiere
preponderance of the evidene.e,' but noi to tHo
-exteni of such certaii,ty as ls iaqerired 'beyond a
reasonable duubr' in crlroinx3 cases, and wnicdt wui
pro4nGe in li1L 3nL'li: of the.lLier of fiu::s a fit'm
6ciief or convietion as to the facts mug3u to be
estabfish4

Crosr v.L.etlford iFt ru,,,, C.
120X.£.d 138 (19S4).

Ill. RiJiiJnfil ll'Cl'1Tio): !J C (.^ti^.4tUt3 ^OVE'Y..'T]'rJi7A1

InferesY

)pl Ax ihie Il^d:unrteu lwan ao¢ nf'mc'r uuy
fi,.nimnu,iwi ignu soen asvottttg or-t'he ti'ezdotn of
..^.^-.L -. i„nnC u s,spC4t t:tnS53l'a:$ItDC"
such as a law based on iace or nationality, i8e test to
doWavuvu ain ..wuiliruufriii:^y :J W:iCittCr n r1b5 a
rationai relationship to a legirituate state rnterest,

Ohio Ecrne:nt o1P.»mloy.nent Service' v Hodory 431
US_471i8t) 91S.Ct 189' 52 41$?d5t311977.

Tho rationai basis analysis is uscd under either the
guarantee of ihe due proi;ess or cyual protra;tion
clauses becau$L tui Gt;idati,ental.+ight or suspect
classificatioa is invoived, iiu!lowuv v. 1trr+wn. 02
Ohio SE.2d 55. 76. 403 lq.b.2d i9I 1198011 citing
dduss<:rtru:e![s $<1 011?er• en.tenr •> ifc k d 127 U S
30?r,ili afi ^t'x^2^4^..25e6. d^e 52e
' 1̂ .9701; see atso !)anari(Ira v b3.utoms 39i U.S.
471.90 S.C4 1d.S3 ?5;j..+n 24.1e1 ^t5, 741

(lt)j(J,j While \4r. Vanater has a pra:ecrcd inYccest
in tlie property of his dog, tbis interest rnust.6e
balaneu-3 agaiti5t the *1283 3me1 gv^venunent'.s rn:.,a:
to providc for public safety. Where justified, a

dcprivatioaof ^ privaie piqperty is a1.:git9n'rate

ezetcise of police power. ir'enu's Frmtu

f'Fxkri aGi sUec. ^i. 3eraair'.z /s^9 U.S 155 IOi
S.Ct. ti_Y-.Ed-2d 353 (7930i if the Oidinance
bears a rational reLrtionship to si icgitinratnlegisltitive
goai or purpbse. Ev.>:w: Corn. v Gbverrwr of
i l ' i l t r l ' i t l f [ ! 1 4 3: li.^. 1 i 7 9li S.C:I_ 22 , 57 L. ;.,9.2d
9, ti91-3 ^ a'eel.Zso KedeV 425US at2A79dS'CL
}t 14=i5. FuNfe:, diig oivnersPun is not concidrre.rt
one of the cheris6ed rights witich, tl}einnr} mu>i
cmccn¢ty provxL J'aa Jrnieti 166 U.S. :u :'04, 17
S.Cr. at 695.

LL2,11 Thc Coun fiuds thar dte Ot'dfnain'e is a
reasouabke respo.-rsc to:}tc sp: c:ia: tlss'ea: presented by
the Pit Buit dog breed 6esed upon theit pheaotypicai
G:+Sat7(;L'°Z'istiCS aiid LfL° ia3[s which have been bled
inlo dte bree,'1 by ttieir osvnees in order t3iai the

animals may sttit the yut};oses of tbei<otiness. The

evidence indicates that Pit 3Wls possess the ittiterent

c}sarac^'Sisiics of axi,eptiouh; aggression, atnlsiic€zn,

sutngdt, viciousness and utynrdietabiliiy whiclt are
uaiqnC ta thC breed; they posscss an cxL'acadlinay

fighting tei}tpeianlent and tiavebeen shown to be the
tnatt.a:naaousdog sfany bracd; t:.ay+reveaeistoryr
of unpredictably and instantaneousiy artackittg in a
bccserk antl frezL,.ied rage an; have ti:e :.Siliiv Yo
luaiur stgntnr.ent uaaiage upon tueir victims. While
ths descript:or•, is no; tine of e:'ezy Pit BUti, ihe Court
irtust defei to the legislature's considaatia, vF the

Copr. 0 West 2003 No Claim to i')reg. U_S. Govt Wiuks
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gonFkRting positions, '1'his Cotut stiou;d noi
/^^'stths:imte its,judgmeni for tha reasoned fintIIngs and

f decision of the ViflagcbfS »!, uPoint CounciL

T.his Coilrt lioes not aci:ept piauiYili:'s aren! thaz
Yhe thttat of d-w'+gcr is only perccivcd and has
faltticated by tlte ncedia ur by traditionai
raisconceptions, 'lle Ccwrt etinoludcs that
enactment of Ordinance 87-6 was baserf on veriftable
faexors and was a rtasonable piev<tttative respdnsc
tsd solution rc a dattgernus and possibiy trzgic
3ltaE

,y

do not require, rough uccominodations-illogical,it
may L•e, and uas.^ierzii'ia" Ltu,:ur,rdt-t. 397 U.S• ar
?S5; SuJ S':: i: i5! citing =f;;c^yihezirre f'.n

u43.57L8d.73Ufi9t3i.

. 29 L.Ed.2d 2t4 ii9I^. There is no coris-iirutionai 90 i.Ct, at 1161, see aisa GrrevnEV.t v. Cirv ot
requiretifeta thai iegislation bo wrPUon with scientifc `Poc:4f^r^ 4(J3 U S. :dJ 116, 9?? S.- 2294. "?y9
precESion to, be en;on;eable. "lite f,rubletits of i..2it12ci?^2^^.
govet;rizent ara practical ones and mayjustiiy, ii they . . . .

the vagueness o; the law as applied tuotliz+s:"
3' il%.'tge a' H6&iei"4¢ilLS v. 7ivy 3litzttda N<tl)m:in
istates inc. 4]J U.S. 489. 495 til2 S.Ct. i 186
1 I9L 7! L.Bd.2d 36Z t l^ ; see u(s•o t:61^:iher_=.
Cin= oLunrinyfrrc 739 P.2d _ t I^, 11b0. tvtn
::ir.! JS5 A resi-deut ut tha Villagc of $outh Pomt
who owts or is considering alxluiring a Pit Buft aced
only :-iolc ai the exp(icii prohibition of that breed in
the ;aw to reaiize ihet he or she cannotdo so.

( 13 1[ 14 1 Facial vagueitess oeeui's when a statute ot
ant ordinance is soaitet!y void. of asr.uxderd of
conduct that it siniply has no coic aitii catiao[ iie
vzli5ly applied to any conduct See fireiwaSturzs v.
PoHIefl. 423 U.S. 87. 96 S.(.'t. 316. 46 i- cd 2y 228
^'̂•47S).Ta susin:n such a cttallenge, the plaintiti
must pruve tlrat the thxlbtance is vagul; "ttot in the
sense that st requires a peascui to eorifnrtri his conduct
to au itnprocise but cvtuprchcctsible notmative
standard, bu rathat in ttw° sense tcai no stattduid of
c.vnduct is specified at 4" Cou^_y:__CilV fry'
Citr<^tnitUi..1I:2 Us; 51i5`^A Y' SC'' 't^86 1tiII8

Sme,e plstntlft has iu3mui..d owmersfup of a ou Bull,
piatnuffs vagaeness challeage is that the Ordttuutce
is ;acially (as wrim:n) u:tcoststitutional, as opposed to
unconsiti u'tiotiad as 'it applies to him.. Plaintif1
argua5:y lacks standing to challengcthc CJrilinance
ori this gound. "A plaintiff who engages in some
conduct iitaY is elea'iy proseribed canrior eomptain of

Page 8

raspousibility should not atiac;'i xhere on8 ccttid not
raasoitab3y understand that His wntemplated conluct
is prosctibed." `I244i/nited autes vElurrq^ 347
U_S. 612. 617_ 74 St`i_ 8p8,8i1.98 1_.fQ' l89
!^i34. Alainiif2 cL;i.;u ti-tat 4rdinatrcE 87-o deli.trs

"Pit BuIY" in such vague terms that an. ordinary
person would not be given fau' nufice as to oivuersitip
of which dogs violate the siai:tie.

ji5t St is a iiauiamentaI requitentent of a crimin:tl
Stutute or ordiuahce that !i must "mfo7ca th-• citizen

Wnl7 reasonablC pr"..ctSien what ac'u it i9iend$ Co

pxolubit, su that he ntay have a cetYain itttdersiattdable
;ulc of conduct aud xnow what acts it is h;s duty co
avoid." 25 ohio 1ur3a (1981), ,06 CYitninal Law
Scctial S. 'lltis is a gateal -eqt nm:ot, hovrever,
and it is not rnandatory tiwt the ordtnaucc itself
define bt sor,t: ntancea' iis own tNrms. ,iee City of
Lia:a v. bicFdrkJca, No. '1-S5-22 Ord App.B., atlen
Cty.; Ohio, Jmie 3L, 1936f_

(_6j 4Viset#ie: a dog is cQYPred by rhe Villagc of
South Poinl (;rdinance 87-6 is a maCter of avidcttcc,
uot corestitutir.»ak iav. J`ec QL,^ Li::fu v
dfeF'aaclen (3rd App.B.; Allen Ciy., Ghio, June 30,
1986), - A factfinder, with u`te ascistaiue of u^perC
testitiiony or a qualified veterinarian duly iice..seciby
thr State of Ohio met:uoned ut the tY.3ina,^jce, can
dvtluePrine whz:be; a partieular dog is wiihia the
soope of the {h'd'utauii+ ir,nto.ry if not all, c=ses.

Tite Court conclu3es that the ttefmiYions of a i'it 1au11
Tereizr in this Ordiaa= are not uncoustitutionally
vague. An auc7in:uy pc:.-sor, cou?d ea:,i3y refer ie a
dictiooawy, a tlag buyer's gnide or any dog book fOr
guitlance and insrructicu; s;so, thz hsi:erican Kennel
Ciub aad United iCcntiel Club have sei tonh
standards for . Staf2brahire :sull Terr.'e& and
Ame<'ican Stafkrsitice Terrie,3 to help detern'iirte
whethei a dog is d,-.suibcd by any : t:c C€ L`e,.m. While
it tnay be hve diat sonie deimiiions contaiu
dcscriptiur.s which iacA "n:ailieaatical ccriaiiiiy,"
such pltcision and definiteness is not essential to
coas^tutionatity. Sae :Jrnun Ye. :^y7 Ei.S, 41 45,

Ti;e Court conctudes thal Oriiutance 87-6 sets forttt a
mcanir,gfui stahdard which 'wrt bc usnd to idcntify
il]ttce zuy,s subj;ci io Ss piossibilion arad !hat ihe Pit
8ui1 ha8 cat=ain phetuttypics! ci`aractsrisucs iu its
appearance wbich al!ows this breed of dog.to be

} id-r,nii6able.
The United Stases Supreme Court has er,plained that
"voiG for vaaueuess simply mians that criininai .V.SqualPFO:¢cPio>s-Uiuiet'1r4°:uiver:ess'
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" (G'it;. as: 717 P.Sttpp.1236)

'i 7 11 1 81 She ey-ual protectinn laws under the 14th
Aritendment to rhe UII/ted $tates COrlSfltutiDII and
under Article f. Sa2ion 26fi:rie 'Jhiu Constituuun
guaraixtee that c7assificatioas imposed by law will rwt
be used to w-bitra.ity wu<ten a group of pcupic. As
Jrdinance 87-6doesnotciassify people based on
suspeci categories and does not affeci fundamunal
rights, it is endtLei to inin"imn: acrutiny tutp8r the
eqnal potection, ctatise. Th;s ai:ti(ysis requitrs that
ehere is a ratiotia[ basis for the speeific ciacsi6eation
snd a reasonable relatiorrship be:w•een that
ciasaification and Gie purpose ofthe law. bicK;riwax,
306 C;.S: at 325 81S.tY. :d 1€J3 Suee Sruru• i:o. v.
Kmxrirs. 323 IJ.S. 72,33 65 5 Ct_ 9; 10. 89 L 6d. 25

,dt i •,Lo,,_^ Topaka and S'u.ifu !?= R, it. V.
'v'r^c burg ?38 ii.S 56, 59 35 SCtd7i G?G S1
LSd. €i19i791S;.

A tag4siative classification under this level of
scYUCiny must Ix nns;ained unless ii is "paeently
:atiitrary" ar.d bears no saiiona! te]atianship ta a
iegit;vutie govcrnmentai intetest: Fioiu,ero P.

.. R t i : h tr n L ; o r c ?} i L.S. 677. 683. 9.3 S:t:t: 1764. i 76S
36 L.Ed.2d 583 0973i; Felske v. tJuueheiM 04
^.^t'^'n9. 9''. 4i1 rv. E.^ti StlB 4! 98 )- ,

In a"ratioaal basis". equul proteoiion aiialy'sis. :ne
€Jtitted Sta;es Supiettie Court has stated:

The ibruikuliim pr•s:und5 that; nbscdt sutac
reaton iti iufei' ahtipathy, eveii impiovident
decisia,l5 wifi eventuaily be rcciified by the
denioixaric piocess anfl t6at judiciai utt-tirvention is
g-•.,ileiallytniwarran4cd no.matterhow tinwisely, rte
may ihinit a poiiiicai brimiS has acted. 7nus, we
will tiei over'ualt sue?) a statulr un€ess the i•arying
ireaatieut of ditozrenr grotips or persons is so
W.telatrd ao u1e acliicvcnicnt of auy combinaiiott of
legiernate purposes that we can only concinde
*1295 [i><u the €egislaturc's actions were itratiunal.
'v'uvw* v..Brar.fizv. a40U U.S. 93-.97. 99 S.l.^. 939

4o: -4J. 59 L.l'd2d 171 i39;91.

T"ne i.;nited 3tazes SuprenEe i:oun expl.:ined sbai
courts must give legisiatures great €eeway in creatiilg
eZ.alSificatlolls;

The protrlem of legislative dassitication is a
perennia: one, adraitting ef no doetrioai:e
def[nltlon. Evils /a the sanlt`: fleld [nay be of

diflciYVtt dimensions ancl proportiiws; tequiring
diIlefertr remedies. Or so the iegislamre may
taiak: Or the ret'ar,a nsay- take on;, strsp at a time,
addr-essing itself to the phase of the probiett which
secros rn,ist &cux :o the legislative• T31e legislature
uiay seieet one phsse of one field and appiy a
reutedy tfh.tc, neglecting the othm.

Page 9

YY:1(iruiu-rm t.zr Uo3icra of JI[lnhwxa. tna 4
^. 4S-, $89. 75 S.C! ^cl, 4G5. 99 t..czi .^3
€ Y53 ' s•ee olso S^uih Corglrna v Karzerzbach 38s

- iiil 's3t. 86_,, CL .803 820 ?5 ^.fi3.2d 7G9
f i'I66j see o l s o ^- U r e g u H S ' l u t e tiu d o
F^craal c':.camirierS. 399 ti.& r>U&_ 610. 55 S.Ci. 570.

"iy I, 74 L:)=i3. ii)Sii (1935).

As the Uaitct-t Statrs Slpraini CoW-t exp;niaed:
in the area of economics and social creifare, a Sta:c
does not violate the oriual )'rotectitut Clause
tnereiy becanse the classific:uio3i, made by i>; €aws
are imperiect. If the ciasstficatiou has some
'reaso:usble basis;' it does not offcn.'. dte
Constitution sitnpiy iiecause the classificatiod is
not ina3e wiih taatiiimatlc.^-l nseccy, :s because in
ptaciice ii results in some irtequality.' Lrnaslev v.
rVittur i:ur'uonic Gus Ci;.. 2'O^U-5. ti;, 73 ,'3i
S.C.r- 337 -^d_0 53 t-.i:d._3vl9.l t^ J. 'fne
problems of government ar.p:a;-a..Fi on;s ani
may justify, if they do riot requira, rough
accominodatio,-+s--iliogi:ai,,. it may be, aricl
unscieniiftc.' Afeirrrvrilts 7neabe (;o. v.. Ci^o^ .
_'hfcurc 228 US`ciioS 7U i33 a".C'z.4<4i 443.57

L.Ed.i3Q (€913) j. 'A statutory discrimuratiun
will noi be set aside if any statF; of facts reascaaL°7y
may be conceived to justify il' rtfc(lawan v

.;w'v,Jm+.f. 1GG t:.s 4' 4^^ ^3 i•(,° t' Oi 51V3
6l:Rd,2u393i19tii)];,

7?a,iJride397 af i8,', 90.S:Ct. ai 116 1.
''jTibe Fburtecnth Amendment gives the federal
coitrts nopovi•or to irnpose ugon ±iie Sfates their
views of wiaat cotistitiltes wise economic ot social
poliiy.° i;1lat.d$o.9U S.Cr.ati',62.

S°vrt.-il zccnt casesnave up.hcid tite right of the
legisiative botiy to denne and regusaie Pii Sults in
S'tari:-v v"i'nwnship nj''ne.cier 62 ° p S-uno i SL 197
LB,f).1' i9 --j a federul distriot couri rejectcd the
contention tnat aLau• ra;alati:tg only vi; .^.'tuis
viotared equal proteotion: "7he iownship tioes not
iraii to tegclata every aargerous.:ttimal ai t.'te sam::
rima in the same way to passconsiitutionai muster."
Likewise, a New AQexico staTe appcais ceu.'t upFie3d a
law whieh prohibited the ownersiti[i of American Pit
null Tcrricrs: "To satisPy aquat praiecEion t:.rie;s, it is
nol nedessary Ut9! the Village address all pntential
dueals baai all bteeds 6i 3og; u.saead, i}tz Viuage
was erititied to addres3 a plmse of tiie probletn that
was af acute coticern." (;u_rci? v. i'i;rrze oTia-<ss
til8 .M: ti6 267 P.2d 355. cen. dereiea 107 N.M.
78^. 755:??d 7531t9li8J; seaaC:oa'iatev- f'e1cr,^
S34 S0.2d 76o iFlaaipo.t98"a) revicw dea 542
So.2d 133439073955 (FSa.1989): ::'s.Jl ua^o c.
Mckuddcm (3rd App:U., Aiien Cty., Ohio, iune 30,
1986).
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717)^.Sepp. 123£
(Ciit as: 7;7 k,'.Sdpp.129¢)

iaised try oppoasuts nnd proponraAis of alrnost every
nteesure and "524T the United States Cunstitution
does not anpower ihis Caurt to seouqtl guess sialc
ofricieis charged with dre difficuit rasponsibility of
pr3ttaing the safei}• and c:elfae df its public. b'er
'^viuSis« 397 US. ata87 9ii Sl't^

Upcn consCdaration of tbe evide;ic,^p^
trial, the pleadings, exhibits, meMo[anAa, and
argument.r• uC cro+msef, and upon appliaAuon of dte
t^omToiiulg snthority, diis Court is raquired to uphokl
i}+e cons;in,ticns?uy or the Yiliaga of South Puia2'.;
i)rdmance 87-6.

f`utsuane to die triat of this ntatter aiut in uecord:fix.ro
wittt the Find:ng oP Fact and Cotulusions of Law
herein, ihe Cnurt itereby GFlW1"Sjudgtitaiit in fievor
oi defemdar.ts, the Village of Souih Po'sii, Wi31i:¢it
Gas%in, Caar9 Vatss.e, Petrick i..eighty, Aidiani Yvlayers
=:red S;en i':aaz3way, aitd hate* t)F,t3ERS titi L;tcrk of
Ciuxis to enter fqrdf jndgrtrenf accordingly.

IT lS SO Ur'iY1F,RED.

717 CSupp. 1236

END OF llOClIhlEiv'T

Copr. West 2U03 No Clzim to Orig, U.S. Govc Works

.'sage ! f

mT0 'd wd85t90 E0/801r.,̂`d ... _. _v.<w._.w. ..:............... .... ......... _ _._. _.d a^E7
.................._..................._......_. jom vr:r.•.^.I f]fl 721

nrrr]ftCr,[p"



Search Terms: 347 U.S. 612

FOCUST'

----ti
Fu[E

SheDmd's®

UNITED STATES v. HARRISS ET AL.

No. 32

SUPREME COURT OF THE UNITED STATES

347 U.S. 612; 74 S. Ct. 808; 98 L. Ed. 989; 1954 U.S. LEXIS 2657

October 19, 1953, Argued
June 7, 1954, Decided

Edit Search

Document 1 of 1.

PRIOR HISTORY;

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA.

DISPOSITION: 109 F.Supp. 641, reversed.

SUMMARY: The issue before the Supreme Court was the constitutionality of the disclosure provisions of the
--Federal Lobbying Act (2 USC 261 et seq.). -

In an opinion by Warren, Ch. J., five members of the Court construed these provisions as applicable only to
persons who solicited, cd[lected, or received contributions, where one of the main purposes is to infiuence the
passage or defeat of congressional legislation and the intended method of accomp(ishing this purpose is
through direct communication with members of Congress. So construed, the disclosure provisions were held
not to be unconstitutionally vague nor to violate the freedom of speech and press or the freedom to petition

__the government.

Douglas, 3., joined by Black, J., dissented. So did Jackson, J. The dissents were based primarily on the
ground that the act was unconstitutionally vague and could not be saved by construction such as attempted

- -by the majority.

Clark, J., did not participate.

iA'WYERS' EDITION HEADNOTES:

[***HN1]

kPPEAL AND ERROR §103
iismissal of iniormation -- review by government -- scope. --

._Headnote: [1]
)n appeal from a decision of a district court dismissing an information for violation af the Federal Lobbying=_
ict (2 USC 261 et seq.) on the ground that the act is unconstitutional, the Supreme Court is not conceraed

with the sufFiciency of the information as a criminal pleading. Its review is limited to a decision on the alleged
-anvalidity of the statute; in making this decision the court judges the statute on its face.

L'***HNr]



. ^ .. __ ._ ._ _.,.,,....__
N,ivideo !r. 3iu(bjot the-a E jfes air*_rror [obbyng-fontha:ee yeass<.fp%m-ttte

date of conviction) violates the First Amendment guaranties, since the penalty has not yet been applied to
the defendants, and it will hever be so applied if they are found innocent, and, moreover, the elimination of
the penalty provisions;.if ultimatefy declared unconstitutional, would still leave the balance of the statute
effective.

[***HN14]

STATUTES §58
separability -- Lobbying Act. --

Headnote: [14]
If 310(b) of the Federal Lobbying Act (2 USC 261 et seq.), providing that any person convicted of a violation
of the act should be prohibited from lobbying for three years frbm the date of his conviction, should be
declared unconstitutional, its elimination would still leave a statute defining speciflc duties and providing a
specific penalty for violation of any such duty; consequently the separability clause of the act could be given
effect.Point from Separate Opinion

[***HN15]

STATUTES §18
indefiniteness. --

Headnote: [157
In determining whether a criminal statute is unconstitutionally vague, the Suprerrie Court will consi.der the
statute on its face. [Per Douglas and Black, JJ.]

SYLLABUSc 1. As here construed, §§ 305, 307 and 308 of the Federal Regulation of Lobbying Act are.not too
vague and indefinite to meet the requirements of due process. Pp. 617-624.

(a) If the general class of offenses to which a statute is directed is plainly within its terms, the statute will not
be struck down as vague, even though marginal cases could be put where doubts might arise. P. 618.

(b) If this general class of offenses can be made constitutionally definite by a reasonable construction of the
statute; the Court is under a duty to give the statute that construction. P. 618.

(c) Section 307 limits the cdverage of the Act to those "persons" (except specified political committees) who
solicit, collect, or receive contributfons of money or other thing of value, and then only if one of the main
purposes of either the persons or the contributions is to aid in the accomplishment of the aims set forth in §
307 (a) and (b). Pp. 618-620, 621-623.

(d) The purposes set forth in § 307 (a) and (b) are here construed to refer only to "lobbying in its commonly
accepted sense" -- to direct communication with members of Congress on pending or proposed legislation.
Pp. 620-621.

(e) The "principal purpose" requirement was adopted merely to exclude from the scope of § 307 those
contributions and persons having only an "incidental" purpose of influencing legislation. It does not exclude a
contribution which in substantial part is to be used to influence legislation through direct communication with
Congress or a person whose activities in substantial part are directed to influencing legislation through direct
communication with Congress. Pp. 621-623: -

(f) There are three prerequisites to coverage under §§ 307, 305 and 308: (1) the "person" must have
solicited, collected or-reeeived-eontributions, (-2) one of the main-pcrposes-uF`such "person," or one of the
main purposes of such contributions, must have been to infTuence the passage or defeat of legislation by

-Congress; and (3) theintended method'of accomplishing this purpose must have been through direct
c:ommunication with members of Congress. P. 623.

2. As thus construed, §§ 305 and 308 do not violate the freedoms guaranteed by the First Amendment --
--`reedom to speak, publish and petition the Government. Pp. 625-626.

3.1 n this case, it is, unnecessary for the Court to pass on the contention that the penal'ry provision in § 310
(b) violates the First Amendment. Pp. 626-627.



(a) Section 310 (b) has not yet been appfied to appellees, and it will never be so appiied if appellees are
found i,nnocent of the charges against them. P. 627.

(b) The elimination of § 310 (b) would still leave a statute defining specific duties and providng a specific
penalty forviolation of any such duty, and the separabi]ity provision of the Act can be given effect if § 310
(b) should ultimately be found invalid. P. 627.

COUNSEL: Oscar H. Davis argued the cause for the United States. With him on the brief were Robert L.
Stern, then Acting Solicitor General, Assistant Attorney General Olney, Beatrice Rosenberg and John R.
Wilkins. Walter J. Cummings, Jr., then Solicitor General, filed the Statement as to Jurisdiction.

Burton K. Wheeler argued the cause for Harriss, appellee. With him on the brief was Edward K. Wheeler.

Hugh Howell argued the cause for Linder, Commissioner of Agriculture of Georgia, appellee. With him on the
brief was Uctor Davidson.

Ralph W. Moore, appellee, submitted on brief pro se.

JUDGES: Warren, Black, Reed, Frankfurter, Douglas, Jackson, Burton, Clark, Minton

OPINIONBY: WARREN

OPINION: [*613] [**810] [***994] MR. CHIEF JUSTICE WARREN delivered the opinion of the Court.

The appeflees were charged by information with violation of the Federal Regulation of Lobbying Act, 60 Stat.
812, 839, 2 U. S. C. §§ 261-270. Relying on its previous [*614] decision in Nationa/Associatfon of
Manufacturers v. McGrath, 103 F.Supp. 510, vacated as moot, 344 U.S. 804, the District Court dismissed the
information on the ground that the Act is unconstitutional. 109 F.Supp. 641. The case is here on direct appeal
under the Criminal Appeals Act, 18 U. S. C. § 3731.

Seven counts of the information are laid under § 305, which requires designated reports`to Congress from
every person "receiving any contributions or expending any money" for the purpose of influencing the
passage or defeat of any legislation by Congress. nl One such count charges the National Farm Committee, a
[***995] Texas corporation, [*615] with failure to report the solicitation and receipt of contributions to

influence the passage of legislation which would cause a rise in the price of agricultural commodities and
commodity futures and the defeat of legislation which would cause a decline in those prices. The remaining
six countsunder § 305 charge defendants Moore and Harriss with failure to report expenditures having the
same single purpose. Some of the alleged expenditures consist of the payment of compensation to others to
communicate face-to-face with members of Congress, at publicfunctions and committee hearings,
conceming legislation affecting agricultural [**811] prices; the other alleged expenditures relate largely to
the costs of a campaign to induce various interested groups and individuals to communicate by letter with
members af Congress on such legislation.

-------------- Footnotes ---------------

nl. Section 305 provides:

"(a) Every persori receiving any contributions or expending any money for the purposes designated in
subparagraph (a) or (b) of section 307 shall file with the Clerk between the first and tenth day of each
calendar quarter, a statement containing complete as of the day next preceding the date of filing --

"(1) the name and address of each person who has made a contribution of s 500 or more not mentioned in
the preceding report; except that the first report filed pursuant.to this title shall contain the name and
address of each person who has made any contribution of $ 500 or mote to such person since the effective
date of this title;

- "(2) the total sum of the contributions made to or for such person during the calendar year and not stated.
under paragraoh (1); _

"(3) the total sum of all contributions made to or for such person during the calendar year;
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enzarae aria'aaaress"of eadr 'peFson to whom an ezpendi# ru e in one or more tems of the aggregate
amount or value, within the calendar year, of $ l0.or more has been made by or on behalf of such person,
and the amount, date, and purpose of such expenditure

"(5) the total sum of all expenditures made by or on behalf of such person during the calendar year and not
stated under paragraph (4);

"(6) the total sum of expenditures made by or on.behalf of such person durfng the calendar year.

"(b) The statements required to be filed by subsettion (a) shall be cumulative during the calehdar yearto
which they relate, but where there has been no change in an item reported in a previous statement only the
amount need be carried forward."

The following are "the purposes designated in subparagraph (a) or (b) of section 307":

"(a) The passage or defeat of any legislation by the Congress of the United States.

"(b) To influence, directfy or indirectly, the passage or defeat of any legislation by the Congress of the United
States."

------------ EndFootnotes --------- ==---

The other two counts in the information are laid under § 308, which requires any person "who shall engage
himself for pay or for any consideration for the purpose of attempting to influehce the passage or defeat of
anylegisiation" to register with COngress and to make specified disclosures. n2 These two counts allege
[***996] in considerable [*616] detail that defendants Moore and Linder were hired to express certain

views to Congress as to agricultural prices or to cause others to do so, for the purpose of attempting to
influence the passage of legislation which would cause a rise in the price of agricultural commodities and
commodity futures and a defeat of legislation which would cause a decline in such prices; and that pursuant
to this undertaking, without havinj registered as required by [*617] § 308, they arranged to have members
of Congress contacted on behalf of these views; either directly bytheir own emissaries or through an
artificially stimulated letter campaign. n3

--=------------Footnotes--------`------

n2 Section 30$ provides:

"(a) Any person who shall engage himself for pay or for any consideration for the purpose of attempting to
influence the passage or defeat of any legislation by the Congress of the United. States shall, before doing
anything in furtherance of such object, register with the Clerk of the House of Representatives and the
Secretary of the Senate and shali give to those officers in writing and under oath, his name and business
address, the name and address of the person by whom he is employed, and in whose interest he appears or
works, the duration of such employment, how much he is paid and is to receive, by whom he is paid or is to
be paid, how much he is to be paid for expenses, and what expenses are to be included. Each such person so

_ registering shall, between the first and tenth day of each calendar quarter, so long as his activity continues,
fle with the Clerk and Secretary a detailed report under oath of all money received and expended by him
during the preceding calendar quarter in carrying on his work; to whom paid; for what purposes; and the
names of any papers, periodicals, magazines, or other publications in which he has caused to be published
any articles or editorials; and the proposed legislation he is employed to support or oppose. The provisions of
this section shall not apply to any person who merely appears before a committee of the Congress of the
United States in support of-or oppositiomto-legislation; nor to-anq-public-official-acting in his official capacity;
nor in the case of any newspaper or other regularly published periodical (including any individual who owns,
publishes, or is employed by any such newspaper or periodical) which in the ordinary course of business
publishes news items, editorials, or other comments, or paid advertisements, which directly or indirectly urge
the passage or defeat of legislation, if such newspaper, periodical, or individual, engaees in no further or
other activities in connection with the passage or defeat of such legislation, other than to appear before a
committee of the Congress of the United States in support oc or in opposition to such legislation.

"(b) All information required to be filed under the provisions of this seccion with the Clerk of the House of
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Representatives and the Secretary of the Senate shall be compiled by said_ Clerk and SecrPtary, actinq, iointly.,,^
dSd.^ Utd^LICdUi.e;d?tA ^LnP„ Gi?7-c(wpj't17e ^r,aon,d3c,^yya ,,.^.v?T..`.h. re.,}.2Ct tv rv{iiC i Cu^h fCli^3i"tCicLiGi't IS I FlIEd "" .
and sfal[ be printed in the Congressional Record."

n3 A third count under § 308 was abated on the death of the defendant against whom the charge was made.

------------EndFootnotes--------------[***HR1] [1] .
We are not concerned here with the sufficiency of the information as a criminal pleading. Our review under
the Criminal Appeafs Act is limited to a decision on the alleged "invalidity" of the statute on which the
information is based. n4 In making this decision, we judge the statute on its face. See United [**812]
States v. Petrillo, 332 U.S. 1, 6, 12. The "invalidity" of the Lobbying Act is asserted on three grounds: (1)
that §§ 305, 307, and 308 are too vague and indefinite to meet the requirements of due process; (2) that §§
305 and 308 violate the.First Amendment guarantees of freedom of speech, freedom of the press, and the
right to petition the Government; (3) that the penalty provision of § 310 (b) violates the right of the people
under the First Amendment to petition-the Government.

- - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n4 18 U. S. C. § 3731. See United States v. Petrillo, 332 U.S. 1, 5. For "The Government's appeal does not
open the whole case." United States v. Borden Co., 308 U.S. 188, 193.

------------ End Footnotes --------------

i.

[***HR2] [2]
The constitutional requirement of definiteness is violated by a criminal statute that fails to give a person of
ordinary intelligence fair notice that his contemplated conduct is forbidden by the statute. The underlying
principle is that no man shall be held criminallyresponsible for conduct which he could not reasonably
understand to be proscribed. n5

--------------Footnotes---------------

n5 See Jordan v. De George, 341 U.S. 223, 230-232; Quarles, Some Statutory Construction Problems and
Approaches in Criminal Law, 3 Vand. L. Rev. 531, 539-543; Note, 62 Harv. L. Rev. 77.

------------ EndFootnotes -----------

,: ['^618]

[***HR3] [3]
....: _^^**HR4]..[4]

,__.:On.the other hand, if the general class of offenses to which the statute is directed is plainly within its terms,
the statute will not be struck down as vague, even though marginal cases coufd be put where doubts might
atise. United States v. Petrillo 332 U.S . 1 , 7. Cf: Jordan v. De George. 341 U:S. 223, 231: And if this aeaer-aJ.

- class of`offenses can be made constitutionally definite by a reasonable [***997] construction of the statute,
__ this Court is under a duty to give the statute that constructipn: This was the course adopted in Screws v.

United States, 325 U.S. 91, upholding the definiteness of the Civil Rights Act. n6

[5]

-------------- Footnotes ---------------

L^-fi -_- -L 1 11 1l11!11
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' nb Cr` Fox v.`Vi7asnington, 236 U.S. 273; Musser v. Utah, 333 U.S. 95; Winters v. New xork, 333 U.S. 507,
510. - .

This rule as to statutes charged with vagueness is but one aspect of the broader principfe that this Court, if
fairly possibie, must construe congressional enactments so as to avoid a danger of unconstitutionality. United
States v. De/aware & Hudson Co., 213 U.S. 366, 407-408; United States v. Congress of Industrial
Organizations, 335 U.S. 106, 120-121; United States v. Rumely; 345 U.S. 41, 47. Thus, in the C. I. O. case,
supra; this Court held that expenditures by a labor organization for the publication of a weekly periodical
urging support for a certain candidate in a forthcoming congressionaf election were riot forbidden by the
Federal Corrupt Practices Act, which -makes it unlawful for ". .. any labor organization to make a contribution
or expenditure in connection with any [congressional] election ...." Similarly, in the Rumely case, supra,
this Court construed a House Resolution-authorizing investigation of "all lobbying activities intended to
influence, encourage, promote, or retard legislation" to cover only "'lobbying in its commonly accepted
sense,' that is, 'representations made directly to the Congress, its members, or its committees.'"

------------ EndFootnotes --------------

The same course is appropriate here. The key section of the Lobbying Act is § 307, entitled "Persons to
Whom Appiicable." Section 307 provides:

"The provisions,ofthis titleshali apply to any person (except a politica(committee as defined in
[*619] the Federal Corrupt Practicet Act; and duly organized: State or local committees of a

political party), who by himself, or through any agent or employee or other persons in any
rrianner whatsoever, directly or indirectly' soficits, collects, or receives money or any other thing
of value to be used principally to aid, or the principal.purpose of which person is to aid, in the
accomplishment of any of the following purposes:.

"(a) The passage or defeat of any [**813] legislation by the Congress of the United States.

"(b) To influence, directly or indirectly, the passage or defeat of any legislation by the Congress
of the United States."

[***HR6] [6]
This section modifies the substantive provisions of the Act, including § 305 and § 308. In other words, unless
a "person" falls within the category established by § 307, the disclosure requirements of § 305 arid § 308 are
inapplicable. n7 Thus coverage under the Act is-limited to those persons (except for the specified political
committees) who solicit, collect, or receive contributions of money or other thing of value, and then only if
"the principal purpose" of either the persons-or the contributions is to aid in the accomplishment of the aims
set forth in § 307 (a) and (b). In any event, the solicitation, collection, or receipt of money or other thing of
value is a prerequisite to coverage.under the Act

---------Footnotes--------------

n7 Section 302(c)_defines-the-term "persori" as-including=an individual, partnership, comrhittee; associatioh,
corporation, and any other organization or group of persons."

------------ EndFootnotes --------------

--he Government urges a much broader cqr.struction --. .namely, that under § 305 a person. must report his
xpenditures to-influence ;egislation even though he does not solicit, coiiect, or receive contributions as

hitn•/(nrnvcrnl;;^,7;T,irA,inO:OO/^„/,,,,;t,oroo%7,,,.,,,,.o.,+^: .-..,=.rn^7,.on^.,lec,.^nc<-in^nr,.^c^ ^nci^nnc.
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prowded in [*620] § 307 . n8 Such a constructionwe bel eve would do violence to the title and Ianguage of
. F 3f17 ac .r^x*p3E^ ,...!1

become law,that is for Congress to accomplish by further legislation.

-------------- Footnotes -------- = ------

n8 The Government's view is based on a variance between the language of § 307 and the language of § 305.
Section 307 refers to any person who "solicits, collects, or receives" contributions; § 305, however, refers not
only to "receiving any contributions" but also to "expending any money." It is apparently the Government's
contention that § 307 -- since it makes no reference to expenditures -.is inapplicable to the'expenditure
provisions of § 305. Section 307, however, limits the application of § 305 as a whole, not merely a part of it.

n9 Both the Senate and House reports on the bill sfate that "This section [§ 307] defines the application of
the title ...." S. Rep. No. 1400, 79th Cong., 2d Sess., p. 28; Committee Print, July 22, 1946, statem.ent by
Representative Monroney on Legislative Reorganization Act of 1946, 79th Cong., 2d Sess., p. 34. See also
the remarks of Representative Dirksen in presenting the bill to the House: "The gist of the antilobbying
provision is contained in section 307." 92 Cong. Rec. 10088.

- - - --------- End Footnotes --------------

We now turn to the alleged vagueness of the purposes set forth in § 307 (a) and (b). As in United States v.
Rumely, 345 U.S. 41, 47, which involved the interpretation of similar language, we believe this 4anguage
should be construed to refer only to "lobbying in its commonly accepted sense" -- to direct communication
with members of Congress on pending or proposed federal legislation. The legislative history of the Act
makes clear that, at the very least; Congress sought disclosure of such direct pressures, exerted by the
lobbyists themselves or through their hirelings or through .an artificially stimulated letter campaign. n10 It is
likewise clear that Congress would have [*621] intended the Act. [**814] to operate on this,narrower
basis, even if a broader application to organizations seeking to propagandize the general public were not
permissible. nil -

- -------------- Footnotes,------------- `

n10 The Lobbying Act was enacted as Title III of the Legislative Reorganization Act of 1946, which was
reported to Congress by the Joint Committee on the Organization of Congress. The Senate and House reports
accompanying the bill were identical with respect to Title III. Both declared that the Lobbying Act applies
"chiefly to three distinct classes of so-called lobbyists:

"First. Those who do not visit the Capitol but initiate propaganda from all overthe country in the form of
letters and telegrams, many of which have been based entirely upon misinformation as to facts. This class of,
persons and organizations will be required under the title, hot to cease or curtail their activities in any

-- respect, but merely to disclose the sources of their collections and the methods in which they are disbursed.

"Second. The second class of lobbyists are those who are employed to come to the Capitol under the false
impression that they exert some powerful inffuence over Members of Congress: These individuals spend their
time in Washington presumably exerting some mysterious influence with respect to the legislation in which
their employers are interested, but carefully conceal from Members of Congress whom they happen to
contact the purpose of their presence. The title inno wise prohibits or curtails their activities. It merely
requires that they shall register and disclose the sources and purposes of their employment and the amount
of their compensation.

"Third There is a thirdcrass of entirefy honest and respectabfe representatives of business, professional, and
philanthropic organizations who come to Washington openly and frankly to express their views for or against
[egislation, many of whom serve a useful and perfectly legitimate purpose in expressing the views and
interpretations of their employers with respect to legislation which concems them., They will likewise be
required to register and state their compensation and the sources of their employment."

S: ReP:,No. 1400,J9^h..Gongr.-2d Sess.; p,. 27.;eCom..m4ttee_Rra-nt, 49y-22-F ^^ ptata nent-by Representative --
, M.onroney on Legislative Reorganization Act of 1946, 79th Cong., 2d Sess., pp. 32-33. See also the statement
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in the Senate by Senator La_Follette, who was Chairman of the Joint Committee, at 92 Conq, Rec.636J
.A: _....,_

ni l See the Act's separability clause, note 18, infra, providing that the invalidity of any application of the Act
should not affect the validity of its application "to other persons and circumstances."

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [***HR7] [71
There remains for our consideration the meaning of "the principal purpose" and "to be used principally to
[*622] aid." The legislative history of the Act indicates that the term "principal" was adopted merely to

exclude from the scope of § 307 those contributions and persons having only an."incidental" purpose of
influencing legislation. n12 Conversely, [***999] the "principal purpose" requirement does not exclude a
contribution which in substantial part is to be used to inffuence legislation through direct communication with
Congress or a person whose activities in substantial part are directed to influencing legislation thi•ough direct
communication with Congress. n13 If.it [**815] were otherwise -- if an drganization, for example, were
exempted [*623] because lobbying was only one of its main activities -- the Act would in large measure be
reduced to a mere exhortation against abuse of the legislative process. In construing the Act narrowly to
avoid constitutional doubts, we must also avoid a construction that would seriously impair the effectiveness
of the Act in coping with the problem it was designed to alleviate.

-------------- Footnotes ---------------

n12 Both the Senate and House reports accompanying the bill state that the Act ". .. does not apply to
organizations formed for other purposes whose efforts to.influence leg.islation ,aYe merely incidental to the
purposes for which formed:" S. Rep. No. 1400, 79th Cong., 2d Sess., p. 27; Cornmittee Print, July 22, 1946,
statement by Representative Monroney on Legislative Reorganization Act of 1946, 79th Cong., 2d Sess., p.
32. In the5enate discussion preceding enactment, Senator Hawkes asked Senator La Follette, Chairman of
the Joint Committee in charge of the bill, for an explanation of the "principal purpose" requirement. In
particulari Senator Hawkes sought:assurance that multi-purposed organizations like the United States
Chamber of Commerce would not be subject to the Act. Senator,La Follette refused to give such assurance,
stating: "So far as any organizations or individuals are concerned, I will say to the Senator from New Jersey,
it will depend on the type and character of activity which they undertake.... I cannot tell the Senator,
whether they will come under the act. It will depend on the.type of activity in which they engage, so far as
legislation is concerned.. .. It [the Act] affects all individuals and organizations alike if they engage in a
covered activity." (Italics added.) 92 Cong. Rec. 10151-10152..See also Representative Dirksen's remarks in
the House, 92 Cong. Rec. 10088.

-- n13 Such a criterion is not novel in federal law. See Int. Rev. Code, § 23 (o)(2) (income tax), § 812 (d)
(estate tax), and § 1004 (a)(2)(B) (gift tax), providing tax exemption for contributions to charitable and
educational organizations "no substantial part of the activities of which is carrying on propaganda, or
otherwise attempting, to influence legislation." For illustrative cases applying this criterion, see Sharpe's

"^Estate v. Commissioner, 148 F.2d.179 (C. A. 3d Cir.); Marshalf v. Commissioner, 147 F.2d 75 (C. A. 2d Cir.);
Faulkner v. Commissroner, 112 F.2d 987 (C. A. 1st Cir.); Huntington National Bank v. Commissioner, 13 T. C.
760, 769. Cf. Girard Trust Co. v. Coinmissioner, 122 F.2d 108 (C. A. 3d Cir.); Leubuscher v. Cornmissioner,
54 F.2d 998 (C. A. 2d Cir.); Weyl v. Commissioner, 48 F.2d 811 (C. A. 2d Cir.); Slee v. Commissioner, 42
F.2d 184 (C. A. 2d Cir.). See also Annotation, 138 A. L. R. 456.

- -----------EndFootnotes--------------[***HR8] [81
[***HR91 {9]

-To summarize, therefore, there are three prerequisites to coverage under § 307: (1) the "person" must have
,ollCited, CO - ed . ecP1.Ĉ..j (' .r ene . . a,- ers.._^ .m-r_b-.r=

-.,of tn.-- ecs._.-=- , ^ .)ect: _n r. . i s^^ ^s am purposes of ^uc5 p, o
nain purposes of sUch contributions, must have been to influence the passage or defeat of legislation by
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Conaress; (3) the intended mathod of accomolLs> nq thic oumnse must have b.een_throi g rLi.r_a.rt ..:.^ . .. ..,...`.._ r_..
^irfcC"g ` rmodrn85'Ln2 "sUDStah't!vE provswns ot tt7e .4c^

our construction of § 307 will of necessity also narrow the scope of § 305 and § 308, the substantive
provisions underlying the information in this case. Thus § 305 is limited to those persons who are covered by
§ 307; and when so covered, they must report all contributions and expenditures having the purpose of
attempting to influence legislation through direct communication with Congress. Similarly, § 308 is limited to
those persons (with the stated exceptions n14) who are covered by § 307 and who, in addition, engage
themselves [*624] for pay or for any other valuable consideration for the purpose of attempting to intluence
legislation [***1DD0] through direct.communication with Congress. Construed in this way, the Lobbying Act
meets the constitutional requirement of definiteness. n15

-------------- Eootnotes ---- -------

n14 For the three exceptions, see note 2, supra.

n15 Under this construction, the Act is at least as definite as many other criminal statutes which this Court
has upheld against a charge of vagueness. E, g., Boyce MotorCines v. United States, 342 U.S. 337
(regulation providing that drivers of motor vehicles carrying explosives "shall avoid, so far as practicable,
and, where feasible, by prearrangement of routes, driving into or through congested thoroughfares, places

.where crowds are assembled, street car tracks, tunnels, viaducts, and dangerous crossings"); Dennis v.
United States, 341 U.S. 494 (Smith Act making it unlawful for any person to conspire "to knowingly or
willfully advocate, abet, advise, or teach the duty, necessity, desirability, or propriety of overthrowing or
destroying any government in the United States by force or violence ... ."); United States v. Petrillo, 332
U.S. 1(statute forbidding coercion of radio stations to employ persons "in excess of the number of emplo4ees
needed . . . to.perform actual services"); Screws v. United States, 325 U.S. 91, and Williams v. United
States, 341 U.S. 97 (statute forbidding acts which wouid deprive a person of "any rights, Drivileges, or
immunities secured or protected by the Constitution and laws of the United States"); United States v.
Wurzbach, 280 U.S. 396 (statute forbidding any candidate for Congress or any officer or employee of the
United States to solicit or receive a "contribution for any political purpose whatever" from any other such
off!cer or employee); Omaechevarria v. Idaho, 246 U.S. 343 (statute forbidding pasturing of sheep "on any
cattle range previously occupied by cattle, or upon any range usually occupied by any cattle grower"); Fox V.
INashington, 236 U.S. 273 (state statute imposing criminal sanctions on "Every person who shall wilfully
print, publish, edit, issue, or knowingly circulate, sell, distribute or display any book, paper, document, or
written of printed matter, in any form, advocating, encouraging or inciting, or having a tendency to

_ encourage or incite the commission of any crime, breach of the peace or act of violence, or which shall tend
to encourage or. advocate disrespect for law or for any court or tourts of justice . . . ."); Nash v: United
States, 229 U.S. 373 (Sherman Act forbidding "Every contract; combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations"). Cf.

- Jordan v. De George, 341 U.S. 223 (statute providing for deportation. of persons who have committed crimes
involving "moral turpitude').

-------------EndFootnotes--------------

[*625] II.

[***HR10] [10]
Thus construed, §§ 305 and 308 also do not violate the freedoms guaranteed [**816] by the First
Amendment -- freedbm to speak, publish, and petition the Government.

[***HR11] [11]
Present-day legislative complexities-ace.sucb that-individual members-o£_6ongKess cannot be expected to
explore the myriad pressures to which they are regularly subjected. Yet full realization of the American ideal

--of government by elected representatives depends to no small extent on their ability to properly evaluate
such pressures. Otherwise the voice of the people may all too easily be drowned out by the voice of special
interest groups seeking favored treatment while masquerading as proponents of the public weal. This is the
evif which the Lobbying Act was designed to help prevent. n16
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r"rt Ytv3er1tq'staes: See Noces, 56 Yale L). 304, 313-316, and 47
Cof. L Rev.-98, 99-103. -'

------ ----- EndFootnotes --------------

Toward that end, Congress has not sought to prohibit these pressures. It has merely provided for a modicum
of information from those who for hire attempt to inFluence legislation or who collect or spend funds for that
purpose. It wants only to know who is being hired, who is putting up the mohey, and how much. It acted in
the same spirit and for a similar.purpose in passing the Federal Corrupt Practices Act -- [***1001] to
maintain the integrity of a basic governmental process. See Burroughs and Cannon v. United States, 290
U.S. 534, 545.

Under these circumstances, we believe that Congress, at least withih the bounds of the Act as we have
construed it, is not constitut'ionally forbidden to require the disclosure of lobbying activities. To do so would
be to deny. Congress in large measure the power of self-protection. [*626] And here Congress has used that
power in a manner restricted to its appropriate end. We conclude that §§ 305 and 308, as applied to persons
defined in § 307, do not offend the First Ainendment.

[***HR12] [12]

It is suggested, however, that the Lobbying Act, with respect to persons other than those defined in § 307,
may as a practical matter act as a deterrent to their exercise of First Amendment rights. Hypothetical
borderline situations are conjured up in which such persons choose to remain silent because^of feat of
possible prosecution for failure to comply with the Act. Our narrow construction of the Acti precluding as it
does reas.onable fears, is calculated to avoid such restraint. But, even assuming some such deterrent effect,
the restraint is at most an indirect one resulting from self-censorship, cornparable in many ways to the
restraint resulting from criminal libel laws. n17 The hazard of such restraint is too remote to require striking
down a statute which on its face is otherwise plainfy within the area of congressional power and is designed

. to safeguard a vital national interest.

--------------Footnotes---------------

n17 SimilarJy, the Hatch Act probably deters some federal employees from political activity permitted by that
statute, but yet was sustairied because of the national interest in a nonpolitical civil service. United Public
Workers v. Mitchell, 330 U.S. 7S. .

------------- End Footnotes--=-----------

[**817] III.

The appellees further attack the statute on the ground thafthe penalty provided in § 310 (b) is
unconstitutionaF. That section provides:

"(b) In addition to the penalties provided for in subsection (a), any person convicted of the
misdemeanor specified therein is prohibited, for a period of three years from the date of such
conviction, from attempting to influence, directly or indirectly, the passage or defeat of any
proposed legislation or from [*627] appearing before a comrnittee of the Congress in support
of or opposition to proposed legislation; and any person who violates any provision of this
subsection shall, upon conviction-thereof, be guil'ty of a felony, and shall be punished by a fine
of not more than $ 10,000, or imprisonment for not more than five years, or by both such fine
and imprisonment." •

^
-This section. the,^ppellees argue, ^.s a-pa ^nt=:^;eakat;e3 ^°,€ tfre``';^s-t-^trr2ndfitii^nF^ii`orante2^o^rreedom of

^peecti and the right to petittnthe Government.



We find it unnecessary to pass on this contention. Unlike §§ 305, 307, and 308 which we have judged on
their face, § 310 (b) has not yet been applied to the appellees, and it will never be so applied if the appellees
are found innocent of the charges against them. See United States v. Wurzbach, 280 U.S. 396, 399; United
States v. Petrillo, 332 U.S. 1, 9-12.

[***HR14] [14] -
Moreover, the Act provides for the separability of anyprovision found invalid. n18 If § 310 (b) should
ultimately be declared unconstitutional, its efimination would still leave a statute derining specific [***1002]
duties and providing a specific penalty for violation of any such duty. The prohibition of § 310' (b) is expressfy
stated to be "In addition to the penalties provided for in subsection (a) ..."; subsection (a) makes a violation
of § 305 or § 308 a misdemeanor, punishable by fine or imprisonment or both. Consequently, there would
seem to be no obstacle to giving effect to the separability clause as to § 310 (b), if this should ever, prove
necessary. Compare Electric Bond & Share Co. v. Securities & Exchange Commission, 303 U:S. 419, 433-437.

-------------- Footnotes ---- ----------

n18 60 Stat. 812, 814:

"If any provision of this Act or the application thereof to any person or circumstances is held invalid, the
validity of the remainder of the Act and of the application of such provision to other persons and
circumstances shall not be affected thereby."

------------ End Footnotes--------------

[*628]. The judgment below is reversed and the cause is remanded to the District Court for further
proceedings not inconsistent with this opinion.

Reversed.

MR. JUSTICE CLARK took no part in the consideration or decision of this case:

DISSENTBY:DOUGLAS;3ACKSOiv

DISSENT: MR. JUSTICE DOUGLAS, with whom MR. JUSTTCE BLACK concurs, dissenting.

I am in sympathy with the effort of the Court to save this statute from the charge that it is so vague and
indefinite as to be uncoristitutional. My inclinations were that way at the ehd of the oral argument. But
further study changed my mind. I am now convinced that the.formula adopted to save this Act is too
dangerous for use. It can easily ensnare people who have done no more than exerc[se their constitutional
rights of speech, assembly, and press.

[***HR15] [15]
We deal here with the validity of a criminal statute. To use the test of Connally v. General Construction Co.,
269 U.S. 385, 391, the question is whether this statute "either forbids or requires the doing of an act in
terms so vague that [**818] inen of common intelligence must necessarily guess at its meaning and differ
as to its appfication.+' If it is so vague, as I think this one is, then it fails to meet the standards required by
due process of law. See United States v. Petrillo, 332 U.S. 1. In determining that question we consider the

-_ statute on its face. As stated in Lanzetta v. New Jersey, 300' U.S. 451, 453:

"If on its face the challenged provision is repugnant to-the due process clause, specification of
details of the offense intended to be charged would not serve to validate it.... It is the satute,
not the accusation [*629] under it, that prescribes the rule to govern conduct and warns
against transgression. ... No one may be required at perP] of life, liberty or property to
soeculate as to the meaning of penal statutes. All are entitled, to pe informed asto what

a

n

°`°Siaze commanas or'fortix7s."
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y;?d se :N;nters v.iVew York, 33^U S 507, 515:

The question therefore is not what the information charges nor what the proof might be. It is whether the
statute itself is sufficiently narrow and precise as to, give fair warning.

It is contended that the Act plafnfy applies

to persons who pay others to present views to Congress either in committee hearings or by
letters or other communications to Congress or Congressmen and

to persons who spend money to induce others to communicate with Congress.

The Court adopts that view, with one mPnor limitation which the Court places on the Act -- that only persons
who solicit, collect, or receive money are included.

The difficulty is that the Act has to be rewritten and words actually added and subtracted to produce that
result.

[***1003] Section 307 makes the Act applicable to anyone who "directly or indirectly" solicits, collects, or
receives contributions "to be used principally to aid, or the principal purpose of which person is to aid" in
either ^

the "passage or defeat of any legislation" by Congress, or

"To influence, directly or indirectly, the passage or defeat of any legislation" by Congress.

We start with an all-inclusive definition of "legislatiofi" contained in § 302 (e). It means "bills, resolutions,
amendments, nominations, and other matters [*630] pending or proposed in either House of Congress, and
includes any other matter which may be the subject of action by either House." What is the scope of "any
other matter, which may be the subject of action" by Congress? It would seem to include not only pending or
proposed legislation but any matter within the legitimate domain of Congress.

What contributions might be used "principally to aid" in influencing "direetly or indirectly, the passage or
defeat" of any such measure by Congress? When is one retained for the purpose of influencing the "passage
or defeat of any legislation"?

(1) One who addresses a trade union for. repeal of a labor law certainly hopes to influence legislation.

(2) So does a manufacturers' association which runs ads in newspapers for a sales tax.

(3) So does a farm group which undertakes to raise money for an educational program to be conducted in
newspapers, magazines, and on radio and television, showing the need for revision of our attitude on world
trade.

(4) So does a group of cif companies whith puts agents in the Nation's capital [*"`819] to sound the alarm
--at hostile legislation, to exert influence on Congressmen todefeat it, to work on the Hill for the passage of

aws favorable to the oil interests.

(5) So does a business, labor, farm, religious, social, racial, or other group which raises money to contact
---leople with the request that they write their Congressman to get a laW repealed or modified, to get a

,roposed law passed, or themselves to propose a law.

Are all of these activities covered by the Act? if one is included why are not the othersl e,Cauc-t appa e;tiy
xcludes the kind of,act4v2 ^s_listed: ? categ^ ^( ,(2), and (5)and includes part of the activities in (4)

fhose which entail contacts with the Congress,

i,itt•^/!^rnYCrnH-ini:.^bo.7,..4^on/.,.,/,,,...r.e-....e/.7...•....,..e^.^ -...-,tn,]:.nn.:F<..i_--_.i^.-,^....' ---
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vvarra i in the Ac'c for-dra^+irig'the'line; as the Court does, between "direct communication with Congress"
and other pressures on Congress. The Act is as much concerned with one as with the other.

The words "direet communication with Congress" are not in the Act. Congress was concerned with the raising
of money to aid in the passage or defeat of legislation, whatever tactics were used. But the Court not only
strikes out one whole group of activities -- to influence "indirectly" -- but substitutes a new concept for the
remaining group - to influence "directly," To influence "directly".the passage or defeat of legislation includes
any number of methods -- for example, nationwide radio, television or advertising programs promoting a
particular measure, as well as the "buttonholing" of Congressmen. To include the latter whfie:excluding the
former is to rewrite the Act.

This is not a case where one or more distinct types of "lobbying" are specifically proscribed and another and
different group defined in such loose, bi-oad terms as to make its definition vague and uncertain. Here if we
give the words of the Act their ordinary meaning, we do not know what the terminal points are. Judging from
the words Congress used, one type of activity which I have enumerated is as much proscribed as another.

[***1004] The importance of the problem is emphasized by reason of the fact that this legislation is in the
domain of the First Amendment. That Amendment provides that "Congress shall make no law ... abridging
the freedom of speech, or of the press; or the right of the people ... to petition the Government for a
redress of grievances."

Can Congress require one to register before he writes an article, makes a speech, files an advertisement,
appears [*632] on radio or television, or writes a letter seeking to influence existing, pending, or proposed
legislation? That would pose a considerable question under the First Amendment, as Thomas v. Collins, 323
U.S. 516, indicates. I do not mean to intimate that Congress is without power to require disclosure of the real
principals behind those who come to Congress (or get others to do so) and speak as though they represent
the public interest, when in fact they are undisclosed agehts of special groups. I mention the First
Amendment to emphasize why statutes touching this field should be "narrowly drawn to prevent the
supposed evil" (see..Cantwetl v. Connecticut, 310 U.S. 296, 307). and not be cast in such vague ahd indefinite
terms as to cast a cloud on the exercise of constitutional rights. Cf. Stromberg v. California, 283 U.S. 359,
369; ThoYnhill v. Alabama, 310 U.S. 88, 97-98; Wlnters v. New York, 333 U.S. 507, 509; Joseph Burstyn,
Inc. v. Wilson, 343 U.S. 495, 504-505.

[**820] Ifthat rule were relaxed, if Congress could impose registration requirements on the exercise of
First Amendment rights, saving to the courts the salvage of the good from the bad, and meanwhile causing
all who might pqssibly be covered to act at their peril, the law would in practical effect be a deterrent to the
exercise of First Amendment rights. The Court seeks to avoid that consequence by construing the law
narrowly as applying only to th.ose who are paid to "buttonhole" Congressmen or who collect and expend
moneys to get others to do so. It may be appropriate in some cases to read a statute with the gloss a court
has placed on it in order to save it from the charge of vagueness. See Fox v. Washington, 236 U.S. 273, 277.
But I do not think that course is appropriate here.

The language of the Act is so broad that one who writes a letter or makes a speech or publishes an article
[*633] or distributes literature or does many of the other things with which appellees are charged has no

fair notice when he is cfose to the prohibited line. No construction we give it today will make clear
retroactively the vague standards that confronted appellees when they did the acts now charged against
them as criminal. Cf. Pierce v. Unifed States, 314 U.S. 306, 311. Since the Act touches on the exercise of
First Amendment rights, and is not narrowly drawn to meet precise evils, its vagueness has some of the evils
of a continuous and effective restraint.

M.R. JUSTICE JACKSON, dissenting.

-Several reasons lead me to withhold my assent from this decision.

The clearest feature of this case is that it begins with an Act so mischievously vague that the Government ,
charged with its enforcement does not understand it, for some of its important assumptions are rejected by
the Court's interpretation. The clearest feature of the Court's decision is that it leaves the country under an

„_Act which is not much like any Act passed by Congress. Of course, when such a question is before us, it is
easy to differ as to whether it is more appropriate [o strike gui.o-tq strise co^o2R t:.:[^*.-*.*^65)-? ^?kCfe .=-
CasesS' f-wnic^ t^e'Cou [ has yone so far in rewriting an Act.

r
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,ire ^,c.passea b Corierass w ia..y .d .,rpea,• ayNry to ail'persons who (1) solicit or redeive funds for the
^'-purpose of-lobbying, (2) receive and expend funds for the purpose of lobbying, or (3) merely expend funds

for the purpose of lobbying. The Court at least eliminates this last category from coverage of the Act, though
I should suppos.e that more serious evils affecting the public interest are to be found in the way lobbyists
spend their money than in the ways they obtain it. In thepresent indictments, six counts relate exclusively to
failures to [*634J report expenditures while only one appears to rest exclusively on failure to report
receipts. . . .

Also, Congress enacted a statute to reach the raising and spending of funds for the purpose'of influencing
congressionaf action directly or indirectly. The Court entirely deletes "indirectly" and narrows "directfy" to
mean "d'+rect communication.with members of Congress." These two constructions leave the Act touching
only a part of the practices Congress deemed sinister.

Finally, as if to compensate for its deletions from the Act, the Court expands the phrase "the principal
purpose" so that it now refers to any contribution which "in substantial part" is used to influence legislation,

I agree, of course, that we should make liberal interpretations to save legislative Acts, including penai
statutes which punish conduct traditionally recognized as morally "wrong." Whoever kidnaps, steals, kills, or
commits similar [**821] acts of violence upon another is bound to know that he is inviting retribution by
society, and many of the statutes which define these long-established crimes are traditionally and perhaps
necessarily vague. But we are dealing with a. novel offense that hes no established bounds and no such moral
basis. The criminality of the conduct dealt with here depends entirely upon a purpose to influence legislation.
Though there may be many abuses in pursuit of this purpose, this Act does not deal with corrupt[on. These
defendants, for example, are ihdicted for failing to report their activities in raising and spending money to
influence legislation in support of farm prices, with no charge of corruption, bribery; deception, or other
improper action. This may be a selfish business and against the best interests of the nation as a whole, but it
is in an area Where legal penalties shobid be applied only by formulae as precise and clear as our language
will permit.

[*635] The First Arimendment forbds Congress to abridge the right of the people "to petition the
Government for a redress of grievances:" If this right is to have an interpretatibn consistent with that given
to other First Amendment rights, it confers a large immunity upon activities of persons, organizations, grouos
and classes to obtain what they think is due them from government. Of course, their conflicting claims and
propaganda are confusing, annoying and at times, no doubt, deceiving and corrupting. But we may not forget
that ou.r constitutional system is to allow the greatest freedom of access to Congress; so that the people may
press for their selfish interests, with Congress acting as arbiter of their demands and conflicts.

In matters of this nature, it does not seem wise to leave the scope of a criminal Act, close to impinging oh
the right of petition, dependent upon judicial construction for its limitations. Judicial construction,

-- constitutional or statutory, always is subject to hazards of judicial reconstruction. One may rely on today's
narrow interpretation only at his peril, for some later Court may expand the Act to include, in accordance with
its terms, What today the Court excludes. This recently happened with the antitrust laws, which the Court
cites as being [***1006] similarly vague. This Court, in a criminal case, sustained an indictment by
admittedly changing re?eated and long-established constitutional and statutory interpretations. United States
v. South-Eastern Underwriters Assn., 322 U.S. 533. The ex postfacto provision of our Constitution has not
been held to protect the citizen against a retroactive change in decisionaf daw, but it does against such, a
prejudicial change in legislation. As long as this statute stands.on the books, its vagueness will be a
;ontingent threat to activities which the Court today rules out, the contingency being a change of views by
:he Court as hereafter constituted.

^*636] The Court's opinion presupposes, and I do not disagree, that Congress has power to regulate
Dbbying for hire as a business or profession and tq require such agents to disclose their principals, their
ctivities, and their receipts l3os¢ever.to reach the real evils-oflo65y-ng without cutting into the

`constitutionai right of petition is a difficult and delicate task for which the Court's action today gives litde
-ryuidance. I am in doubt whether the Aet as construed does-n+5t permit applications which would abridge the

ght of petition, for which cleary safe and workable channels must be maintained. I think we should point out
- e defects and limitations which condemn this Act so clearly that the Court cannot sustain it as written, and
leave its rewriting to Congress. After alf, it is Congress that should know from experience both the good ir._....:, .
-e right of petition and the evils of professional lobbying, t ^,,,--.__.^•>.

mcFERENCES: Retum To Ful[ Text Opinion
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[1A]In this case we reconsider our holdings in Booth v.
Marv€and, 482 U.S. 446, 96 L. Ed= 2d? 440. 107 & Ct.
2529 (1987), and South Carolina v: Gathers 490 U.S.
805, 104 L. Ed. 2d 876, 109. S. Ct. 2267 19891, that the
Eighth Amendment bars the admission of victim ;mpact
evidence during the pena€ty ohase of a capi.al trial.

Petitioner, Pervis Tyrone Payne, was convict_ed by a jur y on
two counts [*7] of first-degree murder and one count of
assault with ir,tent to cornmit murder in the first degree. He
was sentehced to death for each of the murders and to 30
years in prison for the assauit.

The victims of Payne's offenses were 26-year-old Charisse
Christopher, her 2-year-old daughter Lac:e, and her 3-year-old
soh Nicholas: The three lived together in an apartment in
Millington, Tennessee, across the half >=rom Payne's girl-friend,
Bobbie Thomas, On Saturday, June 21, 1987, Payne visited
Thomas' apartment several tirnes in exoectation of her return
from her mother's house in Arkansas, but found no one at
i-rome. on one visit, he left his overnight bag, containing
clothes and other items for his weekerid stay, in the haflway
outside Thomas' apartment. 'Itlith the bag wera three cans of
malt liquor.

Payne passed the morning and carix afeernoon !n]ecting
cocai.n.e and drinking beer: Later, he drove around 'che town
with a friend in the friend's car, each of them taking turns
reading a pprnographic magazine. Sometime around 3 p.m.,
Payne returned to the apartmeni compex; entered the
Christophers' apartment, and began making sexual advances
towarc."+s Charisse. Charisse resisted and Payne became violent.
f*81 A neighbor who i-esided '€r'̂ ^ the apartment directiy

beneath the Christophers heard Charisse screaming, "'Get out,
get out,' as if she were telling the ch=idren to leave." 3i-ief for
Respondent 3. The noise brief!y subsided and then began,
"'horribfy foud."' Ib!d. The neghbor called the police after she
heard a."b{ood curdling scream" f:rom the Christophers'
apartment. Ibid.

When the ftrst police officer arrived at the s'..ene, he
fmmE+ui-dtely encountered Payne, who lNas leaving the

apartment building, so ca\%ered witn blood t^at he appeared to
be "sweating blood.'u Ih° officer confronted PayrVe, who

:"espor?Ued, 't'tS1 ir3e compiai'ant. " Ij at 3-4. bvhen tiie

ofiicer asked, "'whats going on up-there?"' Payne struck the
officer with the overnight bag, dropped his tennis shoes, and
fled. 791 S,w.2d 10, °.? (Tenn_ 1990fi<

I„slde the apar n ent, the police encaunie°ed a norrtiytn0
scene. SioodCOvered the wa;ls ani flOor throuu_Flout the Untt.

Charisse arid her chiiCire: n?A1er e iylno3 on t`ie floor in the

k:t::hen. Nichoias, despite several wo.!hds inflicted by a

lr^://^ w.I^xiscnA_co ^x_r'css°?a ifrceozse.a^'ac._...: rt^? :<e .:eve ^ceLet^ l^c czT--- 4/28/2006
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survived, but not until after undergoing seven hours of surgery
and (^ 9] a t'ran5 usiort of',300 cc's of biood -- 400 to 500
cc's more than his estimated normal blood voiume. Charisse
and Lacie were dead.

Char?sse's body was found on the k=tchen i(oor on hei back,
her Eegs fully extended. She had sustained 42 direct knife
wounds and 42 defensive wounds on her arms and hands. The
wounds were caused by 41 separate tnrusts of a butcher knife.
None of the 84 wounds ini7icted by Payne were individualSY
fatal; rather, the cause of death was most likely bleeding from
all of the wounds.

Lacie's body was on the kitchen f(oor near her mother. She
had suffered stab wounds to the chest, abdomen, back, and
head. The murder weapon, a butcher knife, was found at her
feet. Payne's baseball cap was snapped on her arm near her
elbow. Three cans of !rsalt liquor bearing Pavne's fingerprints
were found on a table near her body, and a fourth empty one
was on the landing outside the arai-tment door.

Payne was apprehended later that day hsd'ng in the a+tic of
the home of a formei- yirl£, iend. As he descended the stairs of
the attic, he stated to the arresting oificers, °'Man, r. ain't
-;i?ied no woman."' Id.: at 13, According to one of the of icers,
Payne had "'a wi[d look about him. His pup'sis were ;'*101
contracted. He was foarnlszj at the'mouth, saliva. He aopeared
to be very nervous. He was breathing real rapid."' 1vid. He had
blood on his body and ciotiies and several scratches across his

chest. Lt. was iater determined that the biood stains matched
the victims' blood tjrpes. A search o`r: is pockets revealed a
packet containing cocaine residue, ahypodernic syringe
wrapper, and a cap `,-om a hypoder ric syrSnge. His overnight
bag, containing a bloody white sh=i,.was found in a nearby
du nq 6ste r.

At t.ria€, Pavne took :he stand and, desPite the ove.rwhelming
and ;efattVely ilnCOntrOVerted evidence a:aiP.St him, testified

that he had not harmed. any of the Christoc'Zers. Rather, he
asserted that another man had raced by him as he was
wa4king up the stair, to the floor where the Christophers lived.
He stated that he had ootten b€ood •on himself when, after
hearing moans from the Christophers' aparti,ent, he had tried
to help the victims. Rccosdi;.g to h<s testimoni+, he panicked
and fled ta'hen he heard Oolice sir?r?s aiid }"loticed the blood on
his c€othes. The jury returned gu[I^;i tferdicts against Payne on
aii COiFnis.

Du^ring the senter,cing phase of the triai. Payne presented the
teStiCEOnV oi f01!rwlLnesses: 'x111 h[S^:nO'='h°randiat':er,

"Dabbie Thomas, and Dr. .lohn T. H+tson; a C€inical psVchoioQ[st

spe:3c€;7!ng in criminal COur-L eval:,ia'tion work. Bobbte 7hOmas

testi d that s he met Payne -' ^`=ur" ` - ^+fie ^° r.=v..,. ^^ ^.. . ; d=_.r,nc a tin;. f.°:.en she
tft+25 being abi'.Jed by 1"ei' husband. She Jtat_ t'thaL PaYne was



.^.^^='..^^:^^r•t^a-^^ ^'^`;{°g°-2eri$^';E.'ir^'bJff",-'cr.^::re ^Je°4?9':^,̂ °-Gt^`^1':^

maritai dir'f[culties. She said that the children had come to love
him very much and would miss him, and that he "behaved just
like a father that loved his kEds.".St?e asserted that he did not
drink, nor did he use drugs, and that it was generaiiy
inconsistent witi? Payne's cii'vracter to have committed these
crllYles.

Dr. Hutson testified that based on Payne's !ow score on an Iq
test, Payne was "mentaSly handicapped." Hutson a[so said that
Payne was neither psychotic nor schizo7h;enic, and that Payne
was the .most polite prisoner he had ever met, Payne's parents
testii^ed that their son had no prior criniirai record and had
never been arrested. They also stated that Payne had no
history of alcohol or dri-ig abuse, he lrJo:-iced with his father as
a oair,ter, he was good with children, and he was a good son.

r*-21 The State presented the test;monyr ot Charisse's
mother, Mary Zvo6anek: VJhen asked honr Nichoias had been
a?tected by the mjrders of his mother and sister, she
responded:

"^Ee cries for his raor,;. He doesn't see:m to
undet'stand why she doesn't cbme home. And he
cries ior his sister Lacie. He comes to me many -
ti;nes during the week and asks me, Grandmama,
do you imiss my Lacie. And I tell 'r:im yes. He says,
i'm worried about my Lacie." App. 3.

in arguing for the death penalty during closin: argument, the
prosecutor commented on the continuing e'ifects of Nicholas'
experience, stating:

"But we do know that Nicholas was alive. And
:`lichoias was ii} tlle saiTie room. Nicholas lh"as still
conscious. His eyes were car-eri. i-ie responded ta
the pararnedics. He was abie to fcE€ow their
d;rEcEioe:s. He was able to hold tsis dntestines in as
he was carried t0 the arnbuiance. Sd he knew what
happened to his n-fother and baby sister." Id., at 9.

: T nere is nothing you can do to ease tf;e pa3n Ol'
any oi thee farCtiiies in`Joived in this case. There is
nothing you can do to ease the F'ai.'S OF Bernice or
Carl Payr-e, and t;:at's a traaedy. Theree is nothing

v.^,u can dO basi0afly to easeL?e Oain of Mr, af-Ad

ti°rs. ZVOianek, and T hat's Pkt 31 a i. -=edy. Tiiey
47:I[ ^a're .., l.'ve t;v'it.. dL tne ^es1: Ci _`te'e:' .̀;ves.- iefe

is ob^llous3Y nothirkg'Vo^ can do 5or'charisse and

s acie 3o. yut there is sor•rethi?-; that you can do
fCr i^l:.hoias.

^'I`^t7i:^^V^WR'.^Z.4.1SG?2^.C6^%t^C.^:,4.?^pw%^'..=.°^ac^?a^:'iartin-y==^`f'<=fr.^sr^. aca^,^ra;l^^racoT !^l`3R/7I1(1^
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what happened. And he is go;r:g to know vvi^at
happened to his baby sister and his rnother. He is
going t0 wailt to €<: oW what tyi)e or juslice was

done. He !S golilr to Want to know wh3t happened.

With yo ir verdict, you will provide the answer."
Zd., at 12.

In the rebuttai to ?ayne's dosi;tg argument, the prosecutor
stated,.

"You sa^v the v''sdeotape this rr crning. Yoii saw
vvhat Nicholas Christopher will carry in his rr:ind
forever. When you tai€c about cruel, when you talk
about atrocious, and when you taik about heinous,
that picture will ahtirays cori3e ini_o your mind,
probably throughout the rest of yaLtr lives. ..:

.. No one wil€ ever know about Lacie 7o because
she never had th-e chance to grow Lip. Her €ire vvas
taken rom her a-L the age af twd years old. Sa, no
there won't be a high school principal to talk aboa:t
! acie Jo C!':rlstQpher, and ther e wOCS't banybody
to take her to her high school prc,n. And ihere
U on't be (*14; anybody there -- there won't be
her mother there .cr Nicholas' mother there to kiss
him at night. Nis mother Nri1i nevet kiss him gooc
hight or pat him as he goes or to bed, or hold hlm
and sing him a iu3laby. -

"[Petitione-'s attcrney; wants you to think about a
good reputation, peoo€e who love the de enoant
anC things abQiiE him. i+.e Qinec[}'t wap2t you to

think about the people who love Ci~ar':sse
Chr±stopner, her rnother and daddy who ioved her.
The people who ioved li.tPe Lac;e ]o, the
grandparenu who are sti€I 1here. The brcther who
mourns Por her every single day and wants to
know 41lher 2 his best i'.ttie playmate is. He Ooesn't

have anybody to watch cartoons tnJ?th h!m; a iittie

Of2e. These are the tjiinas that co IritO why tt is

espec!altV cruel, heinous, and alr7c(Ous, t("ee

^1i:r^e.. Ctlat ti?a' ^,-L .h€EdV;+iFi C? °'1 °O:`,.,.,,.. 1:.., _

The ju1V sentenced Payne =0 death on e3ci? C:" the :Tiu;'der

h :I/www_le^so^z_cami)^Z/case'.zw'ueec^ ei4 'tac^o =F^R=__,ever;aSPZe' S.&caseI--- 4l2812006
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The SupremQ Court of Tennessee aFiFrmed the conviction and
sentence. 791 S.W.2d. 80 .(1 9995L The court rejected Payne's
contention that the adnissi3n of the grandr other's testimony
and the State's c§osing argument constituted prejudicial
vlo€ations of his r ights under theEighth Amendment rT15J as
applied in Booth v. Ma€.vdarad, 482 U.S.. 496, 96 L. id. 2d
440, 107 S. Ct. 2529 f19871, and South Carolina v.
Gathe<rs^, 490 U.S. BEIa, 104 L. Ed. 26 876, 139 S. Ct.
2207 f19899. The court characteri2ed the grandmother's
testirnony as 'technicaS(y ir re{etJant,' but conciuded that it "did
not create a constitutiona.lly unaccentabie risk ofi an arbitrary
imposition of the death penalty and was harmless beyond a
reasonabie doubt." 791 SM.2-d at 18.

The court deter mined that the prosecuior's comments during
closing argument were "relevant !-_+ r Pavze'sl personal
respossibiGty and moraE gu]!t," g^,^1% T e court expfained
that "when a person deliberately pici<s a butcher knife out of a
kitchen drarnrer and proceeds to stab to death a twenty-eight-
year-oicl mother, her taNo and.one-half year' old daughter and
her three and one-half year cld son, in the same room, the
physical and n^,entai coraditiiJn of the boy he left for dead is
surely relevant In determining his 'b€arnevaorthiness."' The
court concluded that any vi6iatio^ of Payne's rights under
Booth and Gathers "was harmless beyond a reasonable
doubt." Ibid.

We granted certiorar i, 498 U.S. :1090..r,c,9911, to reconsider
[*161 our holdings in Booth and Gat.heis t:^at the Eighth

Amend,inent prohibits a capital sentencing jury fram
conSlJe:"ing "vlctfm Impact° evidence relating to the personal
characteristics of the v'tcti,,, ard the emotional lmeact of the
crimes on the victim's family.

_n Boo th, the defendant robbed and murdered an elderEy
couphe. As required by a state statute, a victim impact
statement wes prepared based on interviews with the victtms'
son, daughter, son-in-[aw, and grandciaugrter. The statement,
which described the pers4nai cfiaraCCerlstiCS 7f the victims, the

emOtlCnal impact of the crlMEs on t^'e fa,itSiy, and set forth the .

famify members' opinions and characteri?atidns of t,he crimes
and the defendant, was subn^itted t7 the }at}% at sen .̂.encinQ.

The Jur}( imposed the death penafty, Tne [on:;i ction and
sentence were affirmed on appeal by the State's highest court.

This CCC: i 1'efd by a5-rG;-4 1+o^e tiiat tile iiC'^itii ;^imend37tent

Grohibits a FLry from considering a l%ictim impact statement at
the santenc's^g phase of a capitai trial. T he Cour< made dear
tliat the adr,nlsslblilt.`y of E'iCi:^'r in'7,-'Jact-eVidence was ilOt to be
L'.ceterrn3;'-ted on a case-b_v-CaSe >=aSls, bUt that such evidence

was De1-Se inadmissible r*l7i in t..c._ .. ..-.._cing p`^ase of a

Ca :1tal case e
e . .,

?li -̂ ... . ;t''^` c-̂`6r==,Cpt IC•.^hcc:Ti. F.^^-̂  _a directly tC t;le

c;rcumnstances or the crtr<:c. = `a 2 U.S. zt 5-37, ^ 10. Tn

Gather sf decided C41%o years !aLer, the t.^uiy e:tenite.",• the rule

ff'lf/IWGTJW ^PXTCC1nP. Cli-n^eflnac^fa-x;^-i--°ar-cn.^l,.r.• =on'^ ^^^ v^.^s.^^...^a1^<.,,;1p..,^.zeT A ;7Q/7(t!1G
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Victim.

The Booth Court began its analysis v^rith tE ie observation that
the capital defendant rust be treated as a"'uniguefy
indfvidual human being,::" 482 U.S_ at 504 ryuofiing
Sltdooefsor. v. NFar%ih.Ca^roti,ssa: 423 U.S. 286, 304F 49 L. Ed.
2d 844, 96 S. Ct. 2978 (1976 L̂I^ and therefore the
Constitution requires the jury to make an i'ndividuaiized
determination as to whether t`:e defendant should be executed
based on the "'character of the indiv'rduai and the
c;rcumstances of the crime."' 492 ^.^,5: at SC2 ! aasoting Zent
v. Shmrasi, 462 U.S. S62> 8719, "7°^ L . Ev. 2ei 235, 103 S.
Ct. 2733 (19S3)3. The Court conc!uded that whiie: no orior
decision of this Court had mandated thai onhr the defendant's
c!?aracter and immediate charae:e-istScs of ihe crime n"Eay
constitutfonalEV be considered, a;her fav:rr, are irre!evantto
the capital sentenLlng I*eQ] decision uCfi=-Ss they have "some
bearing'Jn the defendant's'a?ersona' responsibility and moral
gui!t.<<; 482 U.S. at 502. tquotin^ .^n-^muridi v: F8a s°ada: ,458
1€_S;.782. 8£)i1> 73 L. Ed. 2d 114=-3: 202 S. Cb. 3368

To the extent that victim irnpacc evidence presents
"factors about which the c.ieaenda;;t was and that
were irre!evant to the de:;Siun to I<iiir" ti?°CAu"t concluded, it
has nothing t1 do with the "biaTT3etl1or-thfrless of a K3artlCu!ar
defendant." 432 U.S. at 504, 505. ;=Vidence of the victim's
character, the Court observed, "could Nfeil distract the -
sentencing jury fram :ts cons_itutiona r̀lv required task 4 of]
deter-^7infng Wfle';her the Li2ath perta°.ty Es ap!'?rop::rlaie !!'1 light
of the background and record af tt-te accused and the
(:Sa't''t'icif!ar clr'i.urrtsta:ices Oi the cr6nle.° Ti^:e `--fl€irC conci:.lded
that, except to th ĉ extent i.hat vlctir'i? in?paOt °v(Ca'er)ce relates
"directly to the cfr cL ;̀Clstailce^ of t?'e Cr imer" Ed., at 5071 aBEd

€:^. 10, the p^osecutio£? may not inir::d.LiCe s;sCh evidence at a

capital sentencing hearing beccaus-v ". ..9'eate5 an

FFrtpermissib!e risk that the capEta` seri_enC:inu decision Nel!l be

made 3r7 an ar^Itranf manner," sd. `9a ^a° .̂^.

[*19] BOoir; and Gathers vac^:re based on two premises: that

evfdence re!ai:tit^ to a C3ri.lc`<siat" vict'^.Tr or $O= the harm that a

ca-pEta; defencant c_uses a V!c!=[.:'t family d:., ^ot Vn gererai

ref!ect'J3l the defendant's "b::mc,`I^';jrth!nes=.° and that only

evidence reiatfnCJ to 'i?!ar:tewoi ttiiaess'' i=, relevant to the

Cc Ditai sentencinC decfs!Gn. I"`+oWE'tlFr; the assessment of harm

caLfsed bv the defendant as a res:;ii. Oi the P;r!^e ch'argz-d has

urtderSatldabi)r been an ?f;?Gbi:.-'3n- conC-n of the i.rtfntf?a! !aWr

both Sn determining `i?e ef:nirn:s of the C^ cn,,c and in

deteriTlitrinQ'*?e a3cTCarfate aLn:stlr:":°_n'. hFSSr tbif0 equally

blameworthy criminal de:`en-danu Ta:! be guiiiY Ot different

offenses soieil` because ti?e!r aOt3 cause differing amounts of

harm. `._f a ba'tK robber a.,'^c h;s QiEn at a^.?.uafdr nulis ihe

tk€4ger; aild kii!4 his t=_-n,ci^, .e r:!a'r' 'e ^'uz^t.. deat`l. :f t ie gun

r[r?expectted?v r:`:iSfire=i ^e iTiat; n0 i. ,`. -^'^;:^r _^ O:iil= !'? t` .̂-^oth

.ases is S'=ei'i:::6i; bLit ni0 reCUJrlbli!+iy J^-.-...^ IJ^,

greater." ar'3Dui'sm 487- U.S, a-1 °I ^_ ' SCLS`A . e'iSS=.nt;; ry),

T:^^GiP^W.^?.X^SQIla.C0211ir=1,'C250i2Wff^'-"^ca° =i3?SZ_°';?.,z;.^'^,-C2SC_.. t/Z8^?QQ6



i ne`sarn-is tnuiia Mi'ti °r's-spec .o tt;r^ d^inrs -ffcr,'q;°
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reckfess disregard f; r hurnan iife; ?,` the r M2G; robber y in
which the first defend3nt pe'1Tici^aied res[1?u in the dea£h of a

`JI^tlin; he tTay's^'eSub.}e^ce.d to ti;e death Ceriaity, b+Jt if ule

rCibberj/ !n which the s°_cond defendan. participates C.`'C.es nOt

result in tr-ie death of a victim, the deattl penaity may not be
imposed. 7:sain v. Ar€z(ana. ^^S U.S. 137, 148. 95 L. Ed.
Zd 127, 103 S. Ct. 1676 (1987).

The principles which have guided cr:r;ina°: sentencing -- as
o' neposed to cr in?litai iiabiilty -- have varied with the times. The

i'"ir-loiC of =Xodus prescribes 'he Le„' =?fioPis; "A:i eye for an eye,

a tooth for a toofh," FX oous 23: 27-23, in nc;land and on the

contlner7t 6i Europe, as recerstiy as t'7C 18Lh Centltr /, cr in'res

vtihlch 1Amufd i."se regarded as a:ils'Q m:i.9^-r today were capital

offenses, tl(riting in the 7.3th century,. t;ie Italian cr!minologfst

Cesare BecCar ta. advocated ti'1e SCSea tf'sat':the punishment

.Sh©tlid fIt the CriF:te.'^ `'ie said ;.:`tai °V`b^' Ela\!e seen Li,a't the true

measure of crimes is the ?njesy done to society," J. Farr,er,
Crimes and Puidshmerits 199 (1884},

Gradually i.he ilst of crimes p:!rii,c=abie by death dtrninisiled,

and iegls{atilres began gr7t.ifr?g ;.i^:e S°Vr^.rlt'^S of crimes in

accardance with ::he har =n done by the criminal. The sentence
f:.r a given efS-'snse, rather F=23? than sei,-eeg ?recseiy fixed
by the (et;islaS,:ure,. was prescrib2.`, in `LertTs of a r's'ijrlfi'slud."1 and
a:nax€mum, irvit!`z the actuai ser_ence to b.e decided by the
judge. With the increasing irr:por'iance of probation; as
opposed to Ir2"tprlSonlilE:;?t, a3 a r'a'f1 ::-,f the ,^venoiogIcaE ^,',3rocess,
some States such as C8'if!7rnla deve.fa^ped the rSrideteriTlinate
seiltenCey' Ln/here the Li!ifu' of irBcarceratiC3ri LVaS iei'L aiTLlSt
entlreiy to the penciogical auehorst2es rather than to the
courts. But ").orc" receiltty the 'Fp°;°,dtli'El?'1'2 has swung back. The

Federal Sente"iclrig Uu!deilnes, i<ii'iic!i i.Afsi:t iS"iCt eff°_^-t Sn 1987,
provided for very prec:;e C,.?libraHon o3 S:Ri.eilces^ depending

upon a nu=mber r.)f factors. ;hese fac;ors r::Eate both to the

sEjb,)eCtlve guilt of the :sefertdai:i ai?:.f to harm caused by
his acts.

ti,ii?erever Ju ,̂.`ges in recent years have ilad diS:rett,?.^. to

VPri''̂ }oSe sente'i,^.e; the cans?+?erat:+3^ of ^he i"i;ar:nn caused by i,he

crime has been an (rrCpori:ai L i3t _'ir ?'"` i;''Ie exercise of that

C:scre, loi a:

ciiie i#iJt SiyrSfrica.")C°_ of i c^'i'r1 !r; AsiC?io-.•PaTrie:?'ic3n

j'Jris7r udei?ce S=: :'den,. _.= cQrr-:: a^.{;!!ili.e to }^^e

Crlmii?a: s?i:^.c^tcnr?, ';le S:el-.L^r:d ^+.,i•.^.:':=c[r;•::1. ^: harm

-- On '̂c' -s }aS:. imi?•.`.<:i.°iii^ tc^ °_ as a

themeasure of i.t^_ Se:i:3u5ac ^ ^=TisFe vffe^se - G'tC..,

_l.. ,-,?`or.. a5 a st.:.`iClaru txGGj :`c..r u°ier :1i1?!!l_ i^?e
cav` ^ tL_-'^` ' :nCS ``3t- .`: - , :' : n-°`Lec ^ u1..^• S.'E the SeSitE. i.

W:ieeiei. K. Fia:{r , A. :a.`L, <<.7u q ._..^.

-he c°-`'•e^c+rc '"_"

.Y^^.^1. ^ . . .^-
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aUti'3IIrlty has aiit%ays been free to consider a i4+ide range of
relevant materia3. Wii€'sams v_ New Yo'd k.. 337 U.S. 241, 93
L. =d, i337> 69 S. Ct. 1079 (1949). in the tederat system,
we observed that "a Wdye rrsay amqro;.Ir'sate?y conduct an
inquiry broad in scoppe; largely untinnited eft her as to ttse kind
ot information he may consider, or the source from N{nicn it
may come." Uaxited States u. Tucker, 404 U.S. 443. 446,
30 L Ed. 2d 542, 92 S. C€. 399 (1972), Even in the context
of capital sentencing, prior to Booth ths ioir?t opinion oi
)istices Stewart, Powretl, and STEVENS in Greeac v, Geesa-qRa,
428 F! S 1,53 e23--20449 R E:^? 2of 959 , 95 S. Ct, 2309
.1̂9FV, Flati rejected [>ettiion er's attack on t:Fe Georgia
statute because oi the n:^J6fae sco.rie oi el":('.''^ei<ce and argument

aiio.tiVed at rresenLence plearErt^=.'I ne joint o:Jpr`lon stated:

"W'e think that 'Lhe Georgia Co;1rC 3f0se}y ;'as chosen

not to lrnp"v`se unnecessary reatrlCt°ons on the

evidence that ca; ^ be ofTered at suc", a hearing and

to approve open and [*2 i`ar-rariwir?g

argtJn-ieilt, ... So ICSi,o as Theev'denc'.2. inuod€iCed

and t^e arguments made at the rarasFn'_ence
3 i^arirg do not prejuCice a de`ertc;a: t, it is
prefera ble not to i:r:; ose r}strict3or:^:s. We think it
desirable soi'the Ju ry to have as iF'ri:ch iniorCita.fon

before €t as pgssihie when it makes the sen:^_ncing
decision,"

The Maryland statute involved in ^3-^OOtit raqu4i^ed that 'Lhe

F3resenLenCe reDOrC in aii lelC'ry c.`y-s'°°s E:n.ci1:1de a"V:ctEm irnpaet

statemeClt'= v.'I"!iC.`' `NoUid descri-5e the ef TeC1̀ oF ':he crime on the

victim and his Famii;.Be3ov-h. sups'a, at 498: Congress and

!?'Zo.at of the States have, in 4 recent ^fears., enacted similar

ie3lsiatiois to er?cble the SeiSt°_t?i.':riv aut:=̀ t2rit'p'':is consider

I,^.-a`oriP.atlon about the i?ar=.m caLFseC' by the crime comtll€tted by

the defenuar7t, The evidence involved in the ureseitt case lA.1as

not adt7littec:[ pUrs!lant to anv s,,uc . iz enar_tr.ie,nt, but dts purpose

and eTiect were much the same as d? it had been. W'hfie the

admission ol`t!l'!sriartlCl?iar kfnd ofF evidence __ des:^yned to

P.^.P Lray for the sentencing %'lltirmi:^' ti(e aC,'^''iAai harm caused by

apatticlliar cr:me -- i.e oi recent ;"_iriqi'1, this'acC harG'^fv renders

it n tt. '^'`,4:72d: `g_^',i U.S. ^'i: $'°^ L.

Ed, 2a' 446, 9^ S. Ct. Y ,SR'3 i'v97, p i.*.; _± (uc ,oldi;g the

c-)t,stitlit[-^i;ai[ty of a ::'vtL'tite; O" Ei it-;nd enacted

ber 3=3:aS: i7 c,:t25;nC F!':;^' 'C' ^̂+ `F?E'''='d States v.

'' ^ F.^ycgo.^; aa^^s 3i^a3.^^^a^'.Jf^.'`^a``:^va^• ^°`^'`^ U.S.6!'w3.H..s. (r 1. 4'^'-'it5 . .̂4

Ci`. 426 F R FFO' li--p:Poidi9ig a.y=`^= iep:?^_rd}'
_ :

Gia2nCi9 a- ACS O?= i..^f?G`reSs CeC:re$e't?ry 'a co'Si'{cred

^e^iSi@:.l.f2 w€em}.L i,0 31^.k a s-°C-?C£ cril 3:n. o:_ii crFm[nai

tn -1^ Sv'.'- that s̀ _^.e _er:^e.;^ __e '-F!' ' s 's e,^.er=.t. , ._ r some ;at
judges 'to ai?te od,[t : yiiT .^er:iencc'a i': :e;es i'voivlr'sg

a:..-=iif3nac=T 4/'^.R/7.(7(1n'



irrycitlizru crrttie rnatod^;^rt^a.i per^irFrier ^ __ :

V1•'e have heid that a State cannot oreciude the sentencer from
cOnslder[3?g "anV :"eiev?.::lt:nfti_attnC_j 2viderlCe" that th e

defendant profrers in support of a sentence less thar, death.
eds3€ncis v. Oklahoma, 4,35 U.S. 104 114, 71 L. Ed. 2d 1,
102 S. Ct, 869 F1992k. See also Skipper v. South
Carolina, 486 U.S. 1. 90 L. Ed. 2ci; 1, 106 S. Ct. YEC-9
(1986). ThLiS -wiE'.,'Save, as Lhe v=:iri observed in $oo=f7,
required that the cap€tai defe-.daret c,e treated as a"uniquely
individual human being,"' 4S2 U,S, at 504 (guot7ng
Wuodsan v, North Car¢?lina, 429 1"Z- ait 304). But it was
nev,er held or even suggested in ani' of our cases preceding
Booth Lhat the defeOdant, [W251 erlt;tied as he was t0
individualized consideration, lA!a5 to `hat consideration
wholly apart from the cr±772 Wi±ich e':e had c0:'i!m}tted. The
language quoted from 3'Joodso,n in the Booth opinion was not
t;rtended to descrihe a ciass of ev'de::ce that cou?d ndt be
rece[v=d; 'e}l1t a C,ass of eV1•JP,r;ce Vi:`7:,:°I ;ti rst ;Se r^cetved. Any
doubt on the matter is dispelled by Gc;im?aring the language in
Woodson with the iZnCgSla^ge from C7-,A;G v. t^aeGrO%?, GzlOted

above, 61/Yisci'1 \`,Ias handed down the =a^e daV cs Woodson.

Tn5 RlisreadtitD Oi precedent Yn C=ii7th ':aS, we `IFInk, unfairly

.UlelghteCl t.le scaies in acaRlta? tr lal; t'i}liie virtually no lIf:;lts

ar? piacC-a< on the reGe`v'asnt fT3?tiCa*_ltfg el°i'"`ertCe a capiai

dei°ndaC,t (iiav :iitrGdllC:e concerning his o`%1r3 circumstances,

the State is barred from e;ther offering ",: gu:ck ndpEn;pse of the
Ei`e" which a defendant "c''*se to ex.t€nguish." V431;s v.
M3ry:wr!€i, 486 U.S, 367, 3R7, INa^ t., Mc. Zd 384, 109 S.
Ct 1860 f198S; (REh1NQJ:.S-f. C. '., dissenting), ,dr
de:k,onstrating the loss to the victim's `: Rstil.y and to s3ciety
which has resu{=_ed from the defendant's hornicide.

r he 800b^ Court reasoned that l'ict4;i;r=.,l'c-ct evidence mlJst

he excluded because it would be rl3fi6CCi;t, if not IrfffpOSSlhie, for

the defendant to [f25; rehut such evidence without shifting

the sOcilS Of the sente?lcing hewri!'^ away `rG3Ti thE defendant,

t hi!s cf eat'nG ?:`rrTiEi16-ts'Ici' .;i th:'. \`iC'dmrs i:{?Pt"acter. B6f'd. th.
s,upra, at 506-507, .T.n many wsec the evidence relating lo

the vlc:ifi; is already before:•`.?e jurl• at 'teast in part because of

itc; rc3el'anCe _ v the 7_ OPt Oha.se O: tiPe tr:ai.. But c^Ven as t0

"s:ddit!Q.^;a^l evidence adn',1>T.it-'`d at t:^e °cent° C?(F".. DCase- the.

mere fact tiEat for ta.^^!cai rea.so`.s t m ight t;ot be prlFdent fOr

the defense tC re•Di1i victim lmpact evidence r?lakes'the Case

?:3 dti:er.-:r it =na?'E ptRerS In vv,r;[:.^ a,`,•2rjy :c, faced W?:h <i'}!s sort

of a diietmtma. ,'-t5we explained in -- ._:: ^ ti^e cC^tenttOil that

eXIIei C tP_Sil1"i'1Qr3y OC; i;.ittlr? canGP.ii}lFSCeSs. Si7r)uiu be excluded

from CaIIitai Criai>. "Ltt: i'.ires .?f el'lC#c ..- Ei:erafl"3 t8i:t at
'4"'e'=eF3_.eFai a=.'lC.. State .e'v2k> Eh:'., r."-̀.!F_?da:Itr

.!^nrPVlie,^uJed °yidenCE s•s.._.,... ^? 2r dr*',:'i^ed 'a^d .F.s i'.1`'•IGt !eT'C ^O

fac;^f Inder, ^iS'"7Q -ilf3^fd ':°_i?Ef i^ of cro;s- _

e;,3 i'Y- ` and "' ''s' E '..t:'3. '̂:::a rv '3_= ^=Cft`u'`':l,' eF';•:':^I';0... '•V : QOOCS;stC; r z!! rli
_Ba=`ef'_?clt ..^i.'.'. a^.s °^`t"$.-'e:e^^ `a• a, •^

, ,` ` , E e5
°` .

^ c "{:^^ 4= ^...: _ .a €x=_--- .eo 9 o

'.Ep3 5, hL383 nn '..

P'a4•r!e echoes the CO?c°`v-.^=Ice•`'t '. ,._ C,riie'1-S _?S°_ that ^Ci7c

http://,^Y ?Fw.iexiscne.cor lkTicse'aw;^eeease_€
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nr^ r,danrisFah?s csset;-gL^^:-.x^..^ 1...^
cOmTli:rlttY are mOied°_seiYi;'eg 4f puritSCli?ic^ni tllail those

1.v7loSe vlct{ii•[s aie perceived to be less wZrt'1y. B€3'4`ayF, siBpra,

at 506, n. S. :v^ a general matter, noWc"Ver; :'ictE^ i;^p'ĉcT

evidence is FiGt oiiere:i to e,^,cQL.'r.:g"c c07Garat[Ve judgments

U` 'll:s K6i3d -- fO{ =ststar}ce, ti'13: Ti'Se iCffi°_r of a 1?arCiw0CKIf1Q,

devoted parent deserves the death Cbe°}a''.ty/ rii.SL that the

murderer of a reTZJrObaLe does not. _. is designed to show

instead vuch vict637t's "JYtit.^,llcrl2ss as a>> i:ldSvidUai illuiilaR

being," whatever the jL:'ry+ might think the le=s tn the

community resu,^lrSG fr0'? his death ri?ig^t be. The Pacts of

G3tr`Ie,rs a'e an eXL'.el.ient ifiUS':"atlo="; of this: The evidence

showed that tl2e `3 ict?iTl w--S cE'si-v̂LSt of work, :`teiitc"llty

handicapped irdividuaf, Deri"'.-sS :?u t the eves of m'Jst, _

s=.u:'iifican= ccntrit!ut7r LC^ S.3Cle:".:y; but r?ni e:f:eVeSs a ri"li3'3C:red

human being.

^ t71-u'l :i':e ;%r:Y(Sai''y+ resi7eilsii7ilit)/2'UY'!d-`i. our cOflstit!tL!

fv'i defining c'i"1,Tr:°s c1Cj':sm.st state idw,, ,'fi:!iliy ; i.`i?!si?RleIITS for

_tll e co6?}filissiC::1 Ctf _Fesecri,itesr and es[.s':`_',lisi-ilila rsCc;cedUres

for cr irh!SeaA Lrials rests with i>•?e States, The state le':kls

respeCtiC?g crimes, (?LCttsilfllents, =il;r' Cri'IST,i?lul rrOee.dUre

1'K28Z are, G'e C,Ollrse, SUCi,eci to th"L'' •.^,•ver`id?Sld 3rE3visiflns of

the United St-;^tes c6^stftUtlo"1, i1li:ere the State iimposes the
•

death >e;^eEtS' for 3(^si'tlc'^?Ear C.rif?'e. we have wi:_e.^d that the

Eighth Amendment il7FjscS S:'t_°.ci?i3t."'-p"'Y?fiDr^z U53:!l telnt

€7?'Dcess.

"i !r:t. L?iere Ss a F'.-^.,quf3'ei.. `lie?i?Cf._` vei:4' L+dh#ci3

the riecath ;.?e"Saity cannot be di?'!_YG::eJ. iE} this

C6riLe>:i:/ tF'e State ?'^?ilst eCt'uvils=i rsi.iOrial Cr3teria

t;<at sAa€-resia the uecisiersrriaker''s jud3;E^ent ms to

1R7he'tiTer Lh2 clrci]nistsYlces of a i1aeLIcLi'd`nr

t7eferSd^oElt's case reett`':-e t;t'resi"[C.'.i'.-. MUreCveYf a

soc;etai ccrisensGs _'ret the c3,^a^^fE r;era?tv is
C.i-!s'^.̀7€opbtiiOE ate'_C7 8 pC,'{i+cl'.Iar Dffe:^'s.'..' ]revents a

ata':e 17:'1pC1siny the deut•r: -P^_nwlii^f for that

t3fferlsc. Second, ..'̀̂-.t.^t2s ea4'â tlaa. =i!"r'IIt L°Ze

sen,i.eP.cer's cOrBs9dec'!'3t`:CR of any "'e,e5railL

c3','cumstCRce that :., uit'7 cgi..Le .., ... d'-?Ci1S12 L",)

:i?p()S.., the pP.te„;-_ :t:^ the State

cannot ci:cTi?fei.tae the JisCr etiSn/ v'i1t

:.;'C'isL ati!4iN it to cC'nSideC any eievc`:t li'tf'<]s`rtiaLFor?

Gtiered bS'ttle de1`end3f?t " R°V:s°'zskze9 V. si.:`.'E^E2r

4BI U.S. 279, ?"'S-3G° , .° - 2d 262107;-` =--
S. ^= a^s:6 (j,95"°"

But, as v,)c 'i(3ied in C.r<^S yC°.r?_.^ ' - R'sSP?T'es^. ^i..^.4:J U.S. b`5`^2,

1001, 77 a' Ea: zu3 ia.^s°` - a1a4:s= CE: =446 'I.'e1`CfYd

L iese ii^'ltta*iORs ... the Cc-u'L has t;eie:7eL .̂.^ .C? the [*291

[.- DC:2CrLy/I-`- _

.:eLCr-., .'ti:it.

,,,^r



Page 13 of4'7

cases, teFe States enjoy their tradEtioi<aI iat¢t€,';dĉ :,o prescri`Je

the method !:;v which those t^JitU commit n:i3CCier si'laii be

punis Fed." BOYs^Orie v. a°virsytitean€a, 494 U,S° 299, 309
r08 L. Ed. 2d 255, 110 S. Ct. 1073 The States
remain fr2e, in capital cascSr as ti°ieli as o_ ^ers, ta devise new
procedures and new remedies tf# i teet fclt needs. VictifTt

irs;oaci evidence is simply anoti:e: forro or rnethod of
IrEioi'niii?C,.} the sentencing a(iihor''•`v arbt7tIt it'k°'sp°c`at(c fiarnl

caused by the crime in questior,. evidence of a aeneral type
long considered by sentencing au'tworitses. We think tha Sooth
Court was wrong ;n statirig i.ha;. t...s Yir d o:,'2vidance leads to
the arbitrary dmpositlort of the death ,:ena!t,r. 'in ihe majority
oi cases, and :n ih?s case, victir,^, in?; s;ct ^;;dence serves
EF',tiCE!`-7 ieo_,li-i'r3?e i^urito>es: I n i.i'3 :' event ^iia^ °1lidenUe is

Iritsoduc..d that is so unduiV t'rc^^f.f1i.^.:vi ^'.i} '̂ ,̂,f it renders the trial

F:FiGaRier!ta[,y Uinsair, the ^tk'E Process C.ia',!Se of '^c"'

FouiCL.''O-ntn l-ir}eirdrlie;`3'_ t'.;oVid^_'- a'i'?ec.:l:.;'llsm for re(lef. See

DaCdein v. watrL%u°€'iQeaT`', 4.?`,^'r ii.^:,, 1-69 :e. f9`.iuB3 . 91 L . EC'x

2d 14A , 06 S. ^.i^ 2494 `_3.98+G). -* ;0; Ccurts have always
iai.en €^O

'^
+:^lilSdQerctlUT ul2 i'33i3?' CiCf•.lc L:\+° tiie eef2Cidar':i lri

i^i,..^,osir3C2 sentence, and the e3iiC3e':+cecaCi^iur?d S'n ':h15 case was
iilustrar'sere of 'rh.= hari;? caused hy dorob;e murder.

FIC;41re are -,ow of fh:. r'av; that ; St.a:.e may properly

conclude t7at for the jury to a.ssess -,ean§rzyns?!y the

Gefendr-:^:L+s :irora4 Ci1is,'3a;liiltY rlnd Nar;i:'dio3'L'if`eSSr it si'tolJid

have ae'Tore s; at the sei?teani.;,ig phase evidence of the speClflc

n ariTf caused by "';le defendant. +' 1 "tE Sin_'::E' ^iE .-" i2g3tltTiatE
illiErest in coEirRteraUtiTKF tle %Yii''-_'1C3LlC7yrc e`xrld°_':Ue b6'}iich the

defendant is e^tS{.reC; :,t' put il?, iiy'.'Er:+IS`4d'I!'tg ti92 sentencer

that iUS.. as the ^tlrderer sho!;;d be considered a; an

individual, so *:^UCl the Vii.'tiit?.ts a"',, !niflVid':)c?.1 C;'ilose death

i-epreS.^.::7iS a. i3nlque ioss tU sUE'e€y zFiC in P;3C^NCl.liar to his

fa2`?niiy.r:' >̂C4€1t93 482 MS_at 517 {lP/i-;E;CflssenCir6g)

(citation C)ri[it2d}. B4J tur i1fnC "o:he '=Ect3r`7 into 3 °facelEss

stl'2PrYoer at the p°[?ait)! }.elase of e-apt-UF triair;' GeathE.F'Se 490

U.S. w.$ 821 (O'CODt`^i.NC'?i., T.; dssei:ti!-tCii. °o::`:'1 deprives the
ie ni the full f1TQrai s+:rUg ^t`f its :t:i%ieif:'.. and rEV 17reVent

t?- i'n: ;rois, ftavSCi4 t}e1`.^.-re I'i c{i'r.^^ ti_'?ri fEeccssary to

the ix31"I P-o,?Er parsE;!TI"':t t..,"? ;`irSi.= de?;rce
r^ur4c-

. .-'ic^ ,'Jr?_ser?i case i5 ?t e::?'i,>r.eie i}- i.'!2 pUtc^it"!^4 ia'sG-Ch
Li:l f a Irn^^.ss. 1 i!e UaUital ce'teCny' r;y ^r^si.• ".-_.-_.:'!? Cestl.: ^6ny froTl
?.^.`lrE2`5 _aiRtric,nd thE; :?iEi. Cit C^,_siCil' ti at ;'2 LM1?aS

aTfectioiiai:..,:iili]. r and ':!ird :. .! ^!?E' C^ii-, _.'?i that he was _ not

an abU'er oi`̂  ri' .".,S Or al croi ° . ° ';ur '_, t^x c5-^ i '>s;Ste '!^a^: i '. .., ?l^__'^^ - _

Fy%iL fh iS' ara Cter to i.a;fo ^.l':m. l•f?!.ed ih e r•)°:}rd : r5. F^=1.nes

'•Z r1:'̀+i(.-s test4`.fev L'lut he rJ.i.J'S y vleld ^vr., arid_.a clinical

:.^::?S i]?' ?^r:^'"E ^7e?^ rvt!tE
P .cn^°_r -- n d 3iR_ "+ fMm a 0f : C.. _S _. e -c' ,T,• 4+ riy

tilF-s .^_I_=c^d _,.'a c'rcu-kst_^cFS of °cp^e`s b`:^t. . -'E^aeS, ?n

i.::UiL"Ec` '•.he CS<,-i`•? e'v'E^^e`Ice ... .. ._ .^ f+a _ o- ^.;•'t+c^s offenses

-'ii^';-t".:e sEr<<.c FciR_ ._Se ,'ic4^Nl=i;n^;,

h=tp://wt7w:1e^dsone_com , ! /czse?ar,-/*= e^,.at4iaw;a '4n-=
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E;g-hth Arnendn?ent commanu; that tip;!Iry's death sentence
l?l:Si. be 3ei aside beCaL:Sĉ the jury rteard t';;;s tesLiiiliDn`g'. But
the testimony ijJuStra2ed quite PGIgn^ai7ti)f so`te of the harm
ti:at Payne's kifi;ng had caused' there [S x o!'hing unfarr about
al`+.oW[ng the Ji4: y% to D2a:" ti s fni!":d '=h2.- ";ain? at ti<e same tinle

as it considers _l° mitigating evidence introduced by
the defendant. ; i1e Suprerre Court o; Tennessee in this case
obviously fieii €h=unCai:-ness of -^.e r;zie pronounced by Booth
when it said: "?t is an a`front ti., _tie c;Vi[lzed members o the
Ft.ir.Tlan r?Ce tG Say tflai. at SenTC?nc^_i^;; i;t a C?7tta1 CaSer .^..

nara!te D` witnesses I!";aV !7ra:Se t^2 J?Ce:gr-3t?9?(3..; Ciiaracter and
_10cid d`=eeds of =..̀^eien{]ae^tt f as 4t%i:s done in fte Is case), 6trjt!"lout

li!il':t2td3n as to {'e{e,/anC`is but nC'thln.q may o°_ said that bears

C:pon the character of, or the h3,k'I`^ .i7PvIIsed, :SpGiI

Victin?s,' 7RI 1-3,11RY.2rl at 1P

In Gathers, i'.s indicated above, iP1.^- eXteii;:ed the `1Q1.dinG O`

r3t.oth barring victim !rr[pact eil:C=se nCe to _he rSrLlseLUi6"'S

a;"9LIITde:lt to the „l.3rj'. ^iL':i?l^=.^.n P3atiare i=P!riy 'ttii?:at it is, capable

ia7T4,ye.rs trying cas2s CC i°..lrieS try i/.) convey to the jurors tilat

the Deo?ie t.n'toived tP, ii3.2 vri:ie:",*yf12o events are, or 4V2ref

living Ridfilan =istngsf '=S be gained or losi. from

=`_':hc^ jur+'c verdict. Under the aege; O:"i,he F"°l^t iA`:'nendinentr

%Jl!2 hc'i/2 given the broadest iat âtil de to ti'e «e?en-dat'tt tcC

introduce relevant !'iiiri=_"acai:lng evidence reflecting Rn hjs

li;dlv:dUci `u2rSGrsâ!It'^/^ and the deiei ffanCS attorney may argue

that evidence to the jur}. Petitioner's [*331 attLornev fi-f this

case d%d ^iAst ihct: For t`le reaso:`!^ d?SCuSSCd s3bo4!P., r/de now

reject the SebV -- e};n^c..sseu ii€ G3th?l"5 -- that a^t%se CsiaV not

permit the ,Crc"S" -̀.cu';Or iC s>nliiar:l; argue to tu2° jLlry the human

cC:st of i.s'te crime of YdlhEi:!? tife defendant 3_ardds Ooitv€cted. We

rr".a`iirm the view 234'7PE:SS°d by luz:i{'e CarthOZo in SeFvide:G v.

^9^. VJR, 97. 73 L. Es_5t4, 34 S. Ct.

_IU19^4,'_ "1uStice, ti•O_?C7h Cet3e t'z ChP. ?^(,3,i:>e7, is due to

-Che aCC:;ser aiSo, -he co.;rCeGt :si f.S;."^r?s=. fiiL.st not ;32 strained

till it is 4'sz,rrol^eet '̀ ?C a 7'E?3iTS.e17i.. ^e r',i e[:3 keep L?'2 ra!anc2
truFa °

We L<t.'S ;?G?G t^`. 3[ $i"ie 5^^:te L'^%t:^'lceS ttj r the- - f^•^ admission..
Qf vlciti'! IC,^:^^ ct^_Virye:ce and OrryScC?:iC'.i:?I 2I'Otlr:terit on tiFat

Sf,ihjeCt, teie =fCj :til Am:_,^:dme.,: ?C°Ci:S no ^+Jt" 5e ba r. .F-'. Si.at2

may legitimately c,'.ilii::lLide that eV':Gefi= .̂.:e'. ?bC`.'i._ t^e l!i/^.'iiri7 and

ab'3itt il?e ImpacL :'.i` =`?2 mtlriici o^ the td'ct':i!.;'C fa"ri':iV is

I"e6ev2nt tO `'h2 1Ur y/'s d_: rSiJn as i'i. iMi7E=>'.e" .,. not ti-62 ,jeath

r"2!^?3i1% 5."=oi.lld "̂.̀*e i€'.I^'uSeC'. I i?2CC ,w „a?Si)n ^:3 ta cat such

ei`^d`- ce ..fi`:O,o=.=ivt!'•c'^i: _.: ic, °:siCf_'!.., .: cd.

{A"Pd)r"'c aR;! h is ai]?rcC.is ^!'CaUe that ^.:sjD:'`e these numerous

in'3rn"if=?es ^ n ':iie i::i2 cr2ai.2.` .̂' :.7's' ^:;sG-rj^? and .-^t%?E:.SF we should

a•_i(?er.. ^'K3-.t..'i d!5.".ta:! 1 ĉ. C-.

n:` ?\rer: €.f's(O.^a _£iGse c;5°S. .,'=0'8 G^,^ifi [-iie ?:"c-`ei'r8i .Qi.irS2

: e=c°.,_:=c iC pE^: , ^... c= _^ = c :xa;. _.. and

Cc:?j[^_`^c--^??cai^f >':OBCn

= d"+Ec.'.i d20isiorss, a!.d _....Cii?(3teSYLO.L'^^_ a rid DerOeived

11`^ 3̂ wCvW_le^S07.E.COIl'I^i_tiC%-.52=;c!'L'E°Ce8°_??ri:?•O'^'iCi±=_ ^ C`^^ '2i^:xsOv°?^? ,..-;z.501_.
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10.86-= Adhering ta Preceder',"'3s ;:suktl;r the wise policy,

i:3eca;35e in r losst f71a`icrs it is inot'e important that tile

aC^nitcal.tiie i ule o- Ia1Sr be s2itiefj tha^ iz ile sj'ttSeC{ Ilgi'i:.®

Drusmet w, Coronado 01€ a Gas i.u>, 2Sa U,s, 393, 4 0e°s, 76

L. Ed. 815, 52 Se vt- 4A3. (1932) iBPa^:ieis- 3., dissenting).
Neve'_heless. >r;-,.en g'o'yerf "sngdec€sio;;s are unworkable ot are

u?.ri'iY reasi:rled, "tflis CLifft has never Talt coRsf ra!rieQ to fo11oW
precedent." sm, a"h y- Ac$w^ight 371 U,S, :^A% 5,65, 88 L.
E6. 9F̀.4'7, 64 S. Ct. 757 (1 ^D--EVa= ),. -Ra.' c-de!:!s?S is not an

{ma'}.'O•.-SJI'Z C.i}I:]:1lait"< r:'C4=e it R:I, a'C3r:;':iE i^.;^ C}7 l'• ' Cl-•' aiiQ [lot

a C?eCi':,gF?ICa; T^_;'inUia .. di Ei.: _;rJ ht iaie5t ieCt^lC1{?,n

e R^;eri n¢^ ^r.. Kad#ockn ^i?3S r^=S, g:^r^ Ed> Sa4>
y ^± ^ /^ ,y^" ¢ a+"^.'^^ 'S 'c ''i d i.^I° r in11e3 r c We6e 'T-Y`3.h .&^ .,5.' °. fTP 5._ 1^ '_.'%.... CI.-.. -i 1:^_

corstPtut;anal cases, because 4. ..{cn' ca'ses ° .^rrection [*35]

t`7.9Y)LCi} ia0is!ative ac'.{.'7^^.`^ s; _?'c°1[;ti•^vs'k i•-,:possfbfe." SE5A"'iR?t V.

C4Ar oSeeaSic.. `''S% s5°-> Gugi,rr Cc>- s,9' ô-^ba_a`= '̂r.'^O4 !B"a.rCieis, .;.,

C€SseC`:tiP.qi. Cco'Ssi-.'e,"atl.^..;'t> ln ii:V:7,° Oi '-rar'e C?Gc!s].s are at their

e^Cirde'=.fi cĉSeS'RJ3i4-f€ig NrClttertV am:i COritrc`Ct rIG?-?i.s, where

reliance li?t^' °S_c are !^u.^iVed S='E ':aM& c^>"y, v. %^?itckhaBY1>

392 >.i_:^= t il:& S.s L. E^g. 26 294. 36 S. Ct. 1^^•8

CS a 4^€ ex €, Sto_ u^^ Bw:, •f_ c:., r^rz^is9 SandJ(2,2>

CouCiS. See S:na•'•'xt?sra, 4Sa`5 S `s.`,? ^ :i'CC}^PdCR , 3.,

cisserat[nQ?, F R4^o ve U=S, Ft 355-396
-'e° .ai^Q ^'^?:°-"^ ^_ `?R'^^^.^.E•Sr

FIJe GE'17c.-SeP Ch1leE-41.-^^^MIKs:'"°a. 33'k,`b..x=443,

12 Foa2443> A s ^? 2`«e `,t7e oppasite is

i"81e ir; cases such as the ")resen' o3}= involving CraCedural and

e\rider:t{ar;+ ra,Ef^cs,

[j6:`3a tStPSe s.̂P.dle-,al y."I'-.r^.';}i:3E'-,'th.e '..^)'s'!'t has G`'LiiiS7g

tiFe past 20 Ter.^^s oVe'"t:i2-I i.^. Vdl',oEn or ;R part 3'.i of 6;s

rSv"e'.:!li.15 ::5i.,^.t4j = : ,' Ga^tl°:s irJere

CEr^ ^_ ^^t_F the

C'i'1 ai..-.et^°'i°n-^.^...îru
"';
'>fe.

_
EP

.
t¢-iP^.- r^!£; ,}de?'p'tr!:-F`^qs i`,`' ` T:S? decisions . They

, the C£!ilrt in #ater,3'rJi S"ti-i"l=Ye been qEIe5':iGi?2d L-y Members '^

C^-eCi5i0;3S and have C;efleCl Co>;SiS':°r"t ^?q't^IF'1$13FE P,F' it?e ffsVder

"::.c»., & TrS..4st Co_265 U.S. sa?^"i`, 63 ^:, Ed 0^ 44 5, Ct..
^^-^t^.'3,

&--:,^5'avei Ca,

'

429 - v`il: `^_d s.?t 97 5. Ct.

`^̀̂ ^T P'i..̂4'.s'ai71`^^F,i:`ir.e'W„6d, f?{i^^ w ¢..T'.P.^r^C^ ^'3.6'k"'A' at

^

5'^ Ohssa St 336 22, 33 , 5.33 N, e,22k_ ^ .^a r 1070 s t aMQ`s

(:•.^'^a, raCL ''tiat t`'.^ re'i=•^(?`i^^° ? i= iicrss 'ji5s,4;':tt?ra i?? this 'Case all

fi!t-r.• ..;, t'-^e 03i"?eol?s 3'Id 'Sot^., 14T :'Y:iS^rt:'l ,°.??G -."sat?'e'S

C';,-II'eritIV v^E:;};^-:;t-c;te5 ^° .,.e !aYf i r! :C:is
2"9a.`1 '`"}..'ver

, fC,

Li%-. CTO.

t4'i.-.. Li'°`ydVere i;d"'ono'ii :':e:`.:iCe. _.:'d SiSt`:.., t^e- .i:d. ^ov^ are,

.L`+ierri:.".-.:. :eTWS BCC6r_-'u^.v -i:-i°S= sTTle

_ _ .- _ _ - _ _ _ _ _ _ - _ _

S-C ^ 4 .^ m '°^^^' ! la
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^,s ''-'°`e+.P i?^'Fe"c.̂`^s.Pr ^-^r ^^? e•^. _ . .. ..

R2 Our i'tClw"s@"!a today is I3:ii}e:i to the itO;di:ry6 of E-`.D:n.1i v.

^arz:a„,4d, 482 U.S. 4-rS, 96 L. Eei. Zd :-=^Q: i07 S. s€
;Fl'9^9 ;d="^az"âb"3. 3=sQ So::At^='-'a^`a•'.sA:sa4nc '^$9'-_'TJ U.S.

Si^̂''N ^'Ŝ.r ' L. 26 °=66 `^'^'^°9 S ^^0{'=s:^.^k 4 1999), that

e`ifdeRC.e driii aiLiuRTe,.:.e)at€ri"vF i.::fVe '!i:;tiiz n a:'.:.i tilF i'rsiGaCt

of the vIC_t'r!'S Geati? on ti<_. ViCtfm5 c.T:i+'y' al': in?Cirsi,55iClle at

a Capftai S2^Le^!_i:'ig {"IE3ar fna asS^ .'.C:'^, that the

admission of a victim's s; i': i1?; ^`members' :,i:uraCter 12ati: i'S and

;^^j:t:(>`};= 3bt:u':.̂  t'EE'. S:<< c:i`_ .".., wp;^.i _=r iafe

sentence 'l/i0'i2ti.E^ the i't^ c'•./ of the

iatter Sc;+ri was C:i eSaf ai.e?d at : i^e is. r;r;:3 ='ra=,^e.

j,":'!; ..... :S SG C. ., °1'BCI'

CG FtiC'"RB": O'CGICi'v :?n.; SC.I3LZ S. r

E°eO°vCURPU _.:JUC_ t_i:Ci;iLtu*^iti, __, iC:E `>ad'ri

^aih' <̂ 3 US E 1Ci_' KE4<jNCD:' ,:rPJil;

in CP.y Si3e°:v, a Stcitc P^fap' @egitii71c^=t22y fl:°..CeI'onjiYe that `Jfcd€it

tlTlj:a:$ evidence is rn1et":11.t to a C_pi=.:EE Se+.^ST_af?'.'.Ii3G proceeding.

A State e J'p'' d:dCe zilc'', ?i1e}=Fi', i;e`t7rs i.e--_ Y':Z?s?i€':gi Y:,' iether

u€.vrY't^`SLtE?d ."7L':rli°!'(?'f Sh^tii;9' raC°iV° the rea?;h j3e?Git.v°, Srl'JWC1

f.tbouV the iiiif extent Qi t4iP.. ::c,r... .:.at<5=d =}' the W+31Tifl;

including its hrF?part Oii i.f9e \%iCiFri'7'S `"llli':i a#ia i:Crni:li.i?litv. A

State ,:tct°y' itEc3uE a!SO.ti'tcii .:`le;iL' y jf ':Q'_.:.'e "a quick

f,$'iiFrSFâ3e of the 3i¢2 retitlC7i.:7 Cr;Ctse::C) e::ii:?Gi.(lSilr'• LTmi?^"s

=S`o:"laaWd WS ' &,S. BS^. yf_^.M'. `" - °^ri ^^^^- ^.

a.^., ^,^:r`..:'°̂^a? ^_ -'`^,) iJ (='?i^'.(e^_^....:^F I r a+5S°nts:FLljr tQ

the jury that the f"Je`5€3n bVi'iC>s life ,,va'S taven 'rua5 a unique

l;srfi;.. _e's:Eg-

C::ti. t t1574 NEt;,tiT`: t:l'3pe2_ : fFUF!a... i i pi,.al...«:Iy [?IG434

flC;t7'iR? li"4 %ii-. `i_IS^.^jl ?..',`ter .,.iei:: d_..,m.c4^,...., that ^:t.-^t2S treat

it _.:C."^L€F/ 't..a:'t'..nt.l^.. ':ii^.l.'^r iC'I.ua. a "The Eighth

Fti111=;14)r.`e.._ ^ta`{iJ.^.^' a .^^:!Li4 i3c^.i?iG; and

p11=:isi'.^.^eiiis t9`iii_.ir af.Erel^=^l°r '. ^,.-'e". or N1STi•Cil so

Cgafif' the ITii rd^ Cw^ES,:_1^5w^ : tL pS to E7e t]eE:TteG€

.. _C^ a. .a ur.f14is_:3.'. 1 s;_., -- '2
°

t^3w `_:S
i_ _..1 i,^..'•_.v.^.^: 1.'.: 1.;

Cl.ro4g sY1cle:':ff1 Cili'iserisl.iS ..

C=_nt_ the 1:`sJ ti._t e:"ey ^''^'ft

.;T.':!T: .. _...` rFr'c.,` a .'..'

c ., ;.-,. _. .al ....... , the

\`if:_... .i Da^ " _.?riC.....

......,. .',. 7icr .. =_...5 .. ^_.,. ^ ..
-:^'- a Tlr`a:F-: _ `= o_`q _ . . ^ ..... ....:.. .....

: .: Y C!'t?5

:'.;Ce= ^Dt

? =,^ ,; .̂ a .,̂ a(^^iai Ia:C%oT.. 7^._,_. .._ i..^. fl 7 _8/„ĴQQ6



. .̂ .. w-' . - _-' ^.^ L•^u^`rE" .^.' . ^r ze ^.. `u x .,^. ;`.^ E` . [^ -

'IC7;'t_46 !'?Er is ;rraiC1?2rhr' admitted, 3pp2{;2T^ courts carefu lly

rCV^eVS' Li2 ic=0"''i to "?Cr rh? 21"!"(3i l-"r3s

pre1UGeCiai.

We do not 4!oi",j iCi=.,a;` _i,aI G1:`iiit .^^a^i °,,.l:s.^'leilCe must be

3^fmfLtci'^, O:' even that .vsi?^^i{ F-_ rPa;:.Tr-,t2ia. I.'Ve 'lviC.̂ ^` Ri-erely

L~at ii aStaie deCtCies rG -eS'?Ttit w="s3C?et'^-'3!'4o!'1 of ti?Is evidence,

"the riahi:t A:::2nGl'''eetiC 2^e^± pe 52 bar. `"][c, at K7. If,

It; a ^na7T4CE1ia3'+::..ase, a W4iness` `°sL3CnL'1?f Oi" a j)'O;eCii=OrS

t"P,ii' T'k so fY7fects the S2.^.:eriC"+C? 4Cd?Ft_i:^,G 33 £CJ r2:i."i°C i_

fidid3rRer,Lassljf ;4tif.^f?rr, i;<c vefa -t;iii"''T :aSe '<3:i_ sfeek

ac,.:-n;;ria e ra!ie* unver :he Duv =`-c^e_= ;r!ect_e :.' the
F3urteen:h v.r^,endr.•.ent.

That line was nui crossed in this case, -he Si.ate cal!ed as a
v.r_ness 'Mar; Zkcnianek, ^r_^^}n̂..̂° :-n::;<-n^^:.^_^., ^•r ^cs.r.=..any
L\`27 ;i:'1; -, Cil_' eXpia3i?er C"'3;'CS f0!' S?::> i"If7i i?e' and

G'u,F1y S't_StEr and c: t1id not f^)1':c^.i^'"aiF^ :.`^;'iY t'ia•?^' did Cff'i` come

iK)3T,E?. }. +=[i f1O; au'sSii. C^B_'`.hc ]un:}!"= iN:'2`:! lif`C/cf3 b1! 'k_i73;

L^ s^ii!"Iv,^•J -- 1:Vhe: .4'r2U4:1 i?^'J: ia'`J? i::r3c"4ei! ^`,t'i S;a"2it^ i`!!sf'3Cief ^

no_ ir'':`Sarete fip^-'k ;sk..^.'ts did ^h2

f,^CIS ^yi '-i'ie crime: tn...iiEti 1s52 "dd's:'.5 ::EcEJbed 41. times

rix"ss'.h a i3iJ?'Ch?- iCs'.ife a:`.i: i-t?:^ [„ u?cfF?: Y}a- V.^-.ui-C+F7

03Lighti'r :.$•^1C ^id?S ICt!lC3Ca E?u :*';7e3m: „h.'4.=is of '`33t sclETie

knife; aiict 3-'Sj'car-D6L7 NiC'lDfa'se d°_sR)ITe stab tsiOUnds Lilat

pE'netratt,.-U{ f'Glils,7letĉlV through i,is ^.;fFGy .='r6r-1 front to back,

.^r`^'t'ib:C•L', __ C=.']S'y t`J `Nitners- ahe Jri11Ce`' .feuRdeis of his iisC''.`.:l°r

a^L' '<'i1?1s sisi°r. :i7 i?c;:^t of tI'!£ ;4t;,:"3 uCa;:'c!;i'c::`_}le fa?'€fi;arlt1J
^[-• t"y'^. ^^ =L^ ^ i3 / _TC ilr' i S. -^. -e 3i,E.. s:^i 3}[:^=_ \%I; ., 5 ^s_:`^_r:. 'l

,.:rynoT ic?riCiLSde thatYi%..ie

^... .. d-ILf'i9s;'E inr=^_'?":`ia?'vC' !"')r"'s°,/(icC! qnic'?? !̂lrOi.ei!cn .

't° '"`6CT1?P!V fie,.^1riV°w Pct?tleS:':^2i .'F L''(d +J;'t^s:?<,^

N7r did "h0 r;":a!'15sr a31d" LaCEe

1 : `l'!e i:f'1sit3j a'g::,^::e::tYrPNr:? =i'r C:tP.::t?.t,:Ei?ftr. he iury

r"li'Q1 .:!d seen a V[d.oi. ^•nE: Ltf the Mi.:i'dP.r sCei?e thaL

CSeG =i;e sic:s7le(S and bi6i7 ciS' C1"'7z,es :.` Charisse and Lacie.

In afi.iEi! that Payne CEs.i4:!u;^?e " ^i:`-^ ^ C7Cctir i.7C?2a:3r the

PrGS°..i.it:GY SCri.igi?= to t"3` i. 1?;3rissc: 8i":_ .-aCl-

i7r`j'e f.n-,. ifxsi: ..^'e,,s.:lDe-r 1'i'.e`CCieY

. .."? :f:'Lry'-it`c ^E_^'^1'_^. tJ°' DCt= .: .... -,- i^^hai

txC;.liCd -:v.... af^-Sli _. ., Iiti i_•' t ,. ^ h^ `.LF'! ^.-ti Li'aF.

.. ;.J s"_- . ^' e-''" a I'i

.

;F

.!-

..

_

.^.',^.

^.2

^4. ,
- -_ ^

^ : 'V l,; 1 p iV`e4lCCS,W .. ..'.. , . .

'Iiese statements were 7°ifTEt53:^^= "^'^terfi°:'^'•., _:> _=!_°. .:I:P:Tf?`Le act

r e`= Gi. a-

_-tyo.n Si'tii `'',l:'__ -ar', --_.s ,:it- (_ 1e)r^•ie,:.liCf-,^. ,

i:ctn:iCtG: yr;rs•^^ 4`^ ^:VCI^ a.. _ ^_;.-iquc _:'sC"I,

.^ ^r..,......°? _,,.._ i'o.,. =2C.;:.`i!'7g to: ... C^:?S_f1L•ti:' J7e_ .,

LP'Ve =?-'?c C'( _::a' tard.

GF .,,_i^ ^. .1 ._...... _

1,_ M

^-+=.^i^^..^a^''.^_^'^ =ii-.-. it" 1' ;.•#S' ^.^ ^ .r°.'^_.^_ .
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-k 3det i 2.z4E r>rEt-ai,.e.r. d..,t::3 s 1£, ;y :.--., a.^'k ¢ C^a.i.:^ s a-¢ct

cO:rm;inity. 1 *411 1 ^not" = iso a-0di-ess_d a:lo;. er kFr:^ of
G^L iTi ':,"??vaC` eu:SeT;-:£? -- G^inlo-t5 C"t2e vir'LWs ^'adalliy about

th2 Crl`rier the deferidar sif and the 3= pr0pr [ate Seaste nC-E. As

t:1e Court i,oLes ,°t toFai3 5 Li?Gis'Cr, vTe do not ,eaGi? i5sile

c.s :?G el^ide:^Ce E?; this €: r^^i was lr=tr p•^LJw(`,ì =r Deticinner's trial.
A: tL`e, at 330, iâ . 2. NlOr do 1^2 e`:i7'es5 ?r: op inion 2C _o other
aspects of the DsCr52C:.ltor'S Co^ a'LFm As to the VILL;m j fi?DaCt
EvluenCe that Sv3s IC9u OG'C3^eG'r ! ts a'LiTESSi4; dkd not VID'Ec1Le the
Cottst,'tL'fi1C)!?. ACC-^?r.xi9lQiy: ! o;!^ :i:e t"..lU+":-^c .?.^•iii[of?.

K =MN?:. iv ^udil c8 LQ .n3:'..4'.

Y;i^°71TC: Sr^Y-''.LIA, if!";.t VV'T^i?l }'I.is .... '.lT ._"ieflii-"P aiii JUSTICE

!

° ' ..C"_dy CJi^ai_'de; 'F.rP ',.;'u'o7'.e:e c:1ieiaU :;f1 '_a;a
...::C?uS^Cr: +f. r:.vt2.^'t̂.E, .iitsa a^,,.grc:;:c?r.it_ :C1 :?'v:s- ^;:s e "u'Ti!ig CeirSTaiC
sC.s'?¢r^..ri^ifl 9 i{ii: feJS?;f"1'^ tiig ^ 1r ;^d a^;m€ss?a^ <Pr- ai re:2v-3ilt
r^f`L€ga`Lif}^ e4•IdeEi'Ci:. se^; e: :;t.r Ct^'.5d4'6fi&:w E>:. ^li::^^••.̂ "s€YS?^ut: 455

S. 1014,7' 1 _& aLL 2ul 1, l$`^=.

M6MWO- y^>S .,^SS^' , an i:,.^ E=.s_ %l C4.. 2954
..4n°i!:'a;ih:Dpli':inr:<. S i sEf==_..^'_is;,f sPnpre,S°d my

' F,f. -'^ c1C '^h' ??`LT . ... ^. .•lrc3 a,E^` ili7 :. s. _ ^ 2i ' . " R_ _"4Ef; N.%i'le
Cdt.m4i,';Eri Vii4tin the r°mct33'I^J.°F of ^;.1rcaF,$-; serltersClt,g
l3l'"s•^."3rJClcCiCe, t.'riil%C1C1Ca231e. SeG- 4'_.°&^«`^_.M'3 is„ ^?li^t°FmTSN^: '.^c7 U.S.

^39, 671-5.73_ :111 L mdm 2s Fii , ^, e , ct 39Gz c go
Cop€^iCr! ^.̂G`f?-..L'ri?ng in }^;ai, a4ii{ t "';^::.. .^'•^! ' ?E.fi.YfŜ f ^.•cCE.j Even
fi 9i. were abandoned, ''?Oi/+feV.°TF i y'•iqLil: :iiii^cTirrt3? t'6V

`t here. Tf ue eplt7tl9i?, 'Li,e `.'i^htil ,A,rr.'ser1+3'r;,erot .iJerlllit5

hrvvCult; and iL-§i^u.afiie?i'3tiV Sflil, ''DE?e"ml':s ti1=°. `'c^C'apie to decide

Fyv3ti 91R tf'ie 14'SitS of !"•''?ĉr Ct^.^sti^ii:tSf3`•8.i T _ am ."ti22S) vUFt2,t is a

Cflri_ and ?Ljq+el=?I.ivII r'r:d a

GS:':El

=l i.?(^ eL3l teer, iS -!ItiyaLi;.'Q G('d >3.".r i^ ^̂.`:_'3:^.7.. `e19. 13IQre

482 r_s w 4-:,qs-

^\f?r a case `LitBt d°_-a:J r°75C2!' .. ,_-. `._E3s=aE

i.C. i'_^Si.°''` a'i'r^+^..-'..ii'._i ,;> :;_ ^I?J^'i^ sa'^`°'-• ie +?F

S(S Ch_r-j E'£. = ii: i,-1{!^ ^^ `le wi':if" = of

= l.?S1F(.i. IMr:!5S-i.•-r°,:i. i'?fl'P =e'±-. T '"i'. :4%._': T':? i-la ^... .i -L3eL3

`ot =n t!'"3 x1s,.'F^"'i2!^,•^ ;57 . =^c3' Sw ^s A^5M13. 14:
Gr •̂ €.Cr^ `^^6..'^^4s^'°^',':.^^̂4'E`^. `?^ u.•. g'vUn zfEp_•;'S +-4 "-r°

^' Ct 74.2 . 4Ft' ^.^i ~ i^c<^ri^I.'^ . : . ,k^ ^ •.^i• n..._.iIg
t..:,yra7

•'^^_

..^̂•'^ u^..i 5.^'r^^^^-'^S^^ i- - ^w. ^_ _.' i ie:-e was

m:is_:tu ,L:.^-:[il.`i^^ .. hF^_

_°}°'sL2"1^,";-_'^.-`.,? r^^^.•-.__. _'_

hi /i^wlexisone_eo r n,e ;,f= ^_ ... 4/28/2000"



f' z!^a ^ si ..^.`. 45,. . ,̂,,-^.. .,_...... . -- -"
3-.^..:^_̂`°€€'^-',-^'.-".-•-j^^°IF.=rn ^4-^....

Hcsod v, Ksshn, 407 LLT 2M 293r n- a. 32 L, Ed: Zd 728,
3.2 S. Ct, 2099 ;19721 (cisser ^c 1g: ,tn; (quoting

SZanLOn; Stare Decisis; a 3 ics°nts':lg i•`i.°„iN; 1-0 Hastings ?.J.

394, 397 (1959)? i_Itlt: rn8: quotation srar"G o5?;it:2G). B00t:h'S
s;urfnFn; ^i3ose d.Xrr, t(let a Cii%c'S`. ,3ntiCipat?d

q`^s

CC^^pSQ?(^^i2i?C2S
must be Ctb."_.S]^`ĈQ. ssIi-A1.°.Y`ci):. _J the sentence, '?2 f3.a at
59a, conflicts Sniit:! 2 public sense of justice keen 2nOu3h that

ft has found V:^IC? in a nutsJi;md®"tiiC_3mS' s'[+"?hSs' ;iioV°C1"f"cnt.

'^dr3Vr^ izovd°4'er.JC)S I SCY'_ MA'GHAi( of us 5:7:'^E

Sae:i:1; 7iavc :d the tT.°iC cn7'=•.`rwtl:Ji4 ^the`°that

.. ._ ofBOM S;gCki'1Lc":hN h=^:e; uij' Ca3r;':'!gai =E'S'tiv_ S}`s=Eri1

:'S'E3 is cgC(?CfiCS.P'=^(''.^./YC3;i'ty^ -- i7ei^^^ c we :?". i1?'atsJiVCU^` of

^cX2"t5i.^.y °pfJ'YV°r, iIG*: raaSi1^. lbs>r, =F1d4, [*44] 1.di; not

think Li::`C is fair. In 'a" ì.. Ciuln =^ tl?2 <<;I;i.`_ C"v', vu`,J_ would

^ci?Si1i"in!? NOw.°.F as the gOVCifti:sg pi inCipi2 of this Court is the

fiC^t?J"gh3t an i:t:pG:"tan:: =..Elt`4S'lst.ii;3ria3 Ci-°^l:it'7i:';vtth Glat^-1}f

.^c?dCQu3t8 rational stipiio;'C:'lust be .c":L in ¢ iMGa'Qi'ti:c^ SIIl2

reason that it once C4:tia:.-L8d 't`+e vC?t°S.

it SC°: Rs to C:"P° ^x thCSCa l.ucr: i ri .̂..r. ri"'.^" '^ ;a;^^°itti in
.'3c*`it z3'lOid ti"'._°.K:"?:;c'?!4ea fC'.":s aS :idQ_i• '?f 5!':xre

That dOc'Li 1nC tCl t3?C °....c'.!"t it r C..-s''.€1:'C.^ an}!t!:?i;tF'' s
L:,w'3:`e tiean 3LS:iiifli5t`c3`6`:%c^ ^.^.Giti^̂ ".-"','sETI•_a. is msr?tti the

apo!CaUtl:"1 t•a iLECliCiaG p .eCt^.d21?i5'^ of a GC^°s^.^ 7("3t1:[CSlE.

t!l.a= the settled ^'.1raCt[..8S and F,K,")eC:'`attCt5 of a i*_e:iO.CmiiC

society should gE"7cr^ci;yt not r? .r.,!`.S'.`.. i:̀ed by ¢̂C:..° C:ofiS,i.7^S. Tt is-

iorsa' to iiTvF a CEtZCi??l8 rcQaY(s :`ri" ct-^'.°'!Ecls i5'vl`t:hOu^C

isG =C,CiP4G that more geS?aii+"i n;";s C[-ple as A Clc:ciSiCl'! of this

Court Vxil'tC:i;, while nO`iC•`IcCri.{;[r't:i 2_i«ri'Jf' ha?w°i^g; "tc71?eti?°i2Ss

announces a I'tCV?E Siii°; •^.C)iktCai"}' -.^^ IGiFIg -i?u i.;E?:hafl2ng2C

practice, and i7wonC€SnCE^; St to t-, t'Sn L?,J•? of :'.I'Q Land -` such a

G'e:L'.!ail; nz less than an ax!t`t'?varr:,14 i?Z. vE •

op'.)7"o3Ch(-7C't' tP(:th41'E'ct::r.it?:er. _, hfa.7; ?.>E.°:,^ . °St ^^:i0i.'^, and

C'G` tOf{.e;V'S Ga.^iS;nfi,`t'hr= ^itif.-^.'!(' . x.-°.^".j

F'.f;' iamFfi';tc.l V3?'_I?s tdnCt°_r1' 3!nG i'?='',r`'f!^,._ CT._L.?i2 dc•frS%S.

jUSiIvu SvU i=Z, V^e!t^^ ;NB^z"Rl .1`'..i^!.`:.= .._i^•f"o:^.:'lY `r,i:IS,
cancumr ;,

3 jCl!-i the >=.p:.iF"'i c•aU'3F}?;:li c:.iC}i.°Sunv t'dF1 :a`cpi:'iP5 Cf facts

a1:Cii.Sdcd 'YQi:`.' CGnsidte':rdiJn kt ca7^t: s": S(?^^ Ct'^ proceedings^-^ ^ .;t; E^C"?cQ!iYgS

UU-2?;: a!.^''^" F^' ? _a ^r =ss^,' ---- - _ -
107 `^ c.A :?'16.°` ,:`'^,71i an d SSE;'S".a2.i,.

r.,._4a ,_Rng .. ?..ri-2^i?c?

G'.°'y° CYi;f:C ,.ei LLle _ .k ,_ _ _ ... r. 'i1(-

~

. .,. f __ to these

two Ca=_2gOr!?S, _tcli_'v2 B'?'u'iP^

a.c^ld°d. . .. '

_ - _ - - .. _ - - _ .. _ .. _ F'^.

..::5 _aS° _....;'`s no - _ _.__ffS "n;id

^

i^

'..o13id :','7

028/2006



.,.^+.'^.s^:El}!A?.w Q°a1Cs-a: '^ybr.....ca.^-c.ii^[St FY (:'j.';fYi(5.^•:!) ^r ^'S' C,••.

vp%^'s3..̂r^sr>-.
'=n~_-

u fp; icr Yj't8 ?cF:s'?Ja:?ir and the ,3r'L'r n; .S°i'::e^Cc. See ante,
6.1'^'er °; ^ r

=rsd cc,3cies -----------

r'4:1 i0 M`yr EER^.^,VJIEdGG; GLF !2.-Ja!̂ra£JiL!C;s. Na5 never
1'!tc?UGed 8'`°'teral rCi3t̂. tIldf ev33_rCe of d C!"fTe'S ET°Ct's pn
the V7C^r°fl7i -^{: odG7e"S !Sr :iaRCt;^,0 SloCie; '.'7"ejeVap^itC
Se-,"3.ivf2Cf3lC' Cie`E7".7;I:f3 of i? 3^;fF i- ;' r--.::4r-.-, j --:e:rf. a^r:S iie "_i_.

^; at
m

.1
^ `-a'iSSFiiLS Sii aami4e, •`a'•'..e2'irW i' '« g°y" g•.^a ^^,'„` f;t^ir'?t.., ... 2Q:1 C.
?t:„'=^?,:.'Z1r ^.! and caa^r î`?= Q5e iGpiF`lGii ^x
UDO'`'JP_F. .7. jr U".3?{e C:t::.3P. ^i iiiaf ':.C'}f_`:LiC'L i;aS tT&dsii3°3l{Y
been cet.eot`:ze', ..i- t.' and L_nPEIilE:t^ li`S:ia

-
,T:^r e ,L.CC3rC`s;'1g to

CC^iSGu.:.^e-^.̂5.. nLFE '_.^_e
-` . . . .yt.!^ ii , : r_,..- ^.:

..4.'.^. y 1:: vt4.L^ i'ilZ deiPrYP[-d 2'll. ']!'arL

by cGrfClILi?[?SIC a df:i,`Ei<,rr 5r.1^'i,-.rl `? 3:::eCi. (fieY
r-:a;art:^,r epir.icn in 3, ;;an.rss^, at g`; 5,03n n.:hefess
Chci.^.C!""'riZeriil'P^ Co!:SdC?+„^rc.'-E!Cr:; i51 tl C32:.:'tal ^%F'^ftERCit'rc

^rceeea;na of a vi^^-:'s i-dididiuaiitL an^i the conseqUences o
his J^'E:TMI ._. :i.:S Se.[f'?f^iriJiS ES "ii.•- ^ . y .^.-` ^ s•ric.^4" ^'+i;j ;`}P.fe O,.
^"^-ii;ii^i`y` ^rl^ C^^^E•i'^^"`•:i_^.."`^-1'.:r?-^^'i.,_ - . .

Ui+ iD`.t1d ?i^°JW
Sar`eRc3e: g {.Ttr' ii:

• F7oi
y.Y PtEril^t'ti't;e^l by i.;'..^.C .'"i7r `a s`̂i
9r.CC-'

:S
Jec:mr_ce ^S'+'iF?il78? :'•c^:C'sSIE?:i. i!5 CD+i;F°;lOi .".'i:t's:"F^f'•Ed?i?3

P.iel,'te;o'CS, As SuC'..E: P.!°€3"EeRtY
!S ?`:C:"i^:2^' t"!Li'C 1^i15`a-C^:Ci.. o

r 3vct t ' 3}` ' _ `int rh rJle
. 3f^ i as TO :,^.4"ie ui:icr;, i, rT', i Stw^ F:a .._=rf^-.a.

?Gt:U} `L^ie \fft=Liii'! ZfP,̂,.` S:`.i:'?'{vCrs :
a•,._U?t?EFL F.7-^e^fs`' . ' ,. E^ L ^;, ^^!y'C2teP' on it, C29 C:=,` CE%.s^=E be so is!'^=:̀ Qn/
c;; to r'Srv. :: VF'ii€:' not
ĉ ..

' "C._:i:?cf ĉ.t.FQ: i, +..., . FEr:aE'B,=Vr 6.R:r•dx :S?^e L';O'-a Lt Po »axe,, '4- 5nc_

cC'"E=elsie =(:o?„!rt?

209M- 10N 23,n$',''-'?^ :."e

9 u`

. }

^'.•^:^ ^^C.'^ ^,^ ?̂ ., ef'^..

6.'^ p5 °2°'
iLJ ur° E?:.-^i-['ri^f'r •` . S^^'_It'i be as ^ rcSLilt

Q' a Qcc:lStet? ``-cs;°.C? C77? CedSGF1.=^!iit Y°i:c31Q °V=CJ°_RcZ'`). .5-LiL this
?S ?L;ST as }Yiae bVhell the defe-,^alii i{iZr̂-ry nf she s.3Ei}fC loCLS as

^? : wd2S ;CSY;C;Y2k^i. Q1- :F'ei^ ^c*' ^ii5. :"id i,,-i each C;tiSc f h2FE
.37,^.Si ,.

r
. .. ir :"[SS iii ^

?i C' -^'-^^ • L i"- .

3- ^ ' - sc trial
^ '^i'P: . •:-_;;.o ^i.QrY'C,{1^j^5

o nt sE'r'."... 7!J

` 47 , i3,.)':.^^.

r^= :_-CF._v_ °^ ,-"i Fac='^ i

se-^r^ci.r,_)'
^i,n.

g

532 'i5 ^^v-̀'^'`S rG^^175r•'-^ -^_ _

^.^iii?Silat - i3 '

cP:'°';E:y

r̂ -•.^.̂ '.'. fe °;.^"s

1 ^ P

y_u..- ^ rti_ _"^=eAiV
a s`S^_. S :sw"`j V.

CA$

S_ 3 R a

it^p://^ 3̂_Iexisone.con/:^:,:.,.^.^ .:^:..,-^.-...^,.. . .._-,
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806=807 CCAS com: ,ar,d oii due process
`t]e`Oi ° L5, this Court ^3.-7A the Gi5?e- :=4^,i.i,7t5 of .he SL:a?e and

Pe?e; ai sysierns wF;i ae r:` r:r -s , =e "du.'y =u search for

CoRS?tEiidOi;83 et'r3!' with y.'S3f?'tSaeCit`:G Ca;e.' an ::k''if'ZiClOi!

't`ic'`'ci "'EJ;`e ci.ae<..E1u ri`c'iz :S in .^^¢^F.'-wep' V.a ._,L
^> ._ v^.:x ^.5^ fi,+'^e7 3. ie.̀_^.,J;g^^t ^:?u. ^yE

3114, zxRSF k.

i'E}a3:s : .̂xaR¢Se s.. e2 V"kOrei`Eie55 _I:teS firr'>=rler and i;l'!.}CSeS a
a7j'ai?FrCet p1'Gh1bfCfG'ri Ui': t_3'151d2'atit),l 77 EF^^..';it?rl:e Otit?ete'!r-i[f-f1sS

;V4dtd??iL)+ and I+l? aF':i' t.t as

il".?i.°..V::,°Ii `C.£1 ^i ° _Yl•^E^c ^:=^lNe^=. i`:^i'i5:. ."iP-'iL :'!GE e\E'Cl1"iORF

e';CeP: 4'`lhe;t SLlCi? CGeE :.C t'c D" the

C?'ir ;e," tic3.a aS 302„ F"=s>_ and itTi!barJ?y ..`;h.='.I I ei't!`+f when the

iut:i5 lr xjeS?:i3? `._ "iiE a°_:`:'??Ci:3iii and 'e!°V3Rt i0

{`4fS ^=v.:faiQR iV i+:ii- sCj.: ct 5057`1:o iw-Z: :n Ye?e

be!cc
.,P

. .. ' .rat<:. ,.+ S!. -;"^£ Giwt'i

:.-U".`iCSfS as may have been fJULSIve`i3z f;,°cieE;reieL'S

iCi3+.?b'^E(edQC is f!~:CQ;'lSiSt`- :id: '?Vlf:it L:>e 1 eF:1:eI ^c!:?g ^{S ^i^'ti!Li

ft}TiIe-.d1"^e°3L C<<'t;' "in ic Lsn;y:.?2 c „i.':'i'SSe`.at.--F -,. _. c<^zG::aj

he.a`Ifig .., RJ focus Cr^ u,;e :7_f:ea7jc?i. as a

iijL!d^ 504 ('^.a'zjC!F,il1^^

l'g=&`tb cv'v:=z5nla . f.T-SiL:i. E- Ed.^.

Zd 944, 96 S. 2975 CIR Uf: „'̀'iLe^.ih'31LF

Pu,v-leil: and ^ Gie`Eili`, i.^.)1. 1T; ^^SP.€iTsf:°R::iY !7'3aP=e is ':ic+L'tile

C't,`':'aaF!n^tG Co-n5t6£•:" f-.;}e de`=C)s;:i'::`S _."?eque'I?_5s z;.R3li5 il'ie

cr ^`_:li,t a :;its-e. imc-...-, xn 1r"..C c:r?.- srD 'i Y. d;

"2z`p' >:',e c:.?i,-:".iEe',iec'1, i.i7 the '..`aci;i -:e diiJ

s 1
.n... 3k-

r̂,iE ^i[ Cl:Jtl .lPfJBJ^.f 3. Iy:_. t,.l^i4.j''.SE:.`E:`,• . lf^f". iJCJ`' .^^sF !S

lJ

( ' ^

•, n̂=-U L j 'LR̂.. ^.^.._ _l:- ^3C_ ^ h i s ^ ki2:rb"v' . ^^ 3 o• ^I..^ffi.̀ l ;J:` C ..^r_ ^.+ o^=i:3 O_^t..̂a '^."7` ^S1^ '8

t^,c'C s'S !:sf`Ctif^i".i. to F::IioJIs Fs9Y?i 'f.

R-:? S:CBi:: .. this f`;Sr^ ^.^:7!? c:?.i:

L.. F3^nf'.h, ;hio;_.

..''`SLi_ C hC;t^ $7V^^: l;t ; etv'^.^• ii=° 6,Ps,37 ?7i iaFi.2

dFfeioaitt must be --Cii'lS:de'e .! .ir,.. h`.S €dn!.^;2ivl1eSS is

C1=-_'` LC '"c"`QL`fie ^̂ai-..}!t• ,,;nioi.f_.̂  '^:..}`i..b _ be !l'- €.: r ^`EIeFjSai-: L .. a

defendant's ant!CIp'-_":T'G.^: !)' ^c.... `'ic

_ fYc

_f°i^od '.}. e€, .' g
e j ^. ct s

...`

"r^^ if'J ele:`3:',_ ai?`:. i s {rdPha^-'_e .

'.ni_'_ere"_ and 'eSeF:a.-< <? =^'7-_ : a . -y`^.?SS ;lf each :i^c

xnr:S''i^C'?^:,' f^°...

>,. e full
^gG 1i i.');^ej ._CC°,!i`:? StJYe:'-•"iFCP".;=:'.' ::F ^] ^*:^^v:.'.-_̀-'=''Si^^ ^c' .̂^_!n^%C '

..e... 7 ....-=-^a..`:36 :_=,e:i

VVI-_.nz it it ., a'r^:y_: ,.. _^ .,^=i>-i'_=is. and, after
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%2:.i^a; -^ ^:%''QS ..i-'sm_ r"s T `." •.,''.'3 .^4 .__S 1'^ ..:`,:^r nr ::',^g ^-

iYl==tixiYr'z°t-`^._'•-i^ ^w:....

i'<Si)OP.si h-lli.^.̀l. *;;ai the !i`2 R2 i/f;el tak? *}y i'iis ?=Qt:efCliial

behavior is that Oi a unique 3°;SCsi;p !.':CE ^'iig-^;sair' and tlat ^h2

person to be killed JrCfba54V has : tv52 asaoCiatcSr 'S€liv!vOISrn

t.v`l-- 4`.rtE1 Sut^,E't' S'f.?•r'?l5 and :ie prtN^a-irtn.s ?r7P?'i the viCLi.-n?'S

death. .l:LkS= aS defendants KT}C=!"2 i:'t°y a?2 r*51j hCi^

taC2}cSs human CF.7iiElrSr rt^=2V [ nilv:"cai Lh°ii' virtiTis a`,CiOt

`Jdii,l23P_s5 fuf`,©!_i2si and just ac appreciate the web

C?i i'?i;,.<tl•Gnsi3f_S and f.en°YI:1vnGics 1i', `t2SliC€i =b°;1 3?v°, they

k.noiv that if3-.-.!r YiCt:{'il5 aCe E':.^.i ;?j^lu!? i=ias=CSr ^Lt JR:i:vil;Siiis

vF'i:i't pat _iIL'r+ Ci ii[icP ids G: a£Ll2ilfiSE^t`Sf.. c

S:^^SC LrVS`ferl ii°1e^!':tC..^ t?vttz^^x i-:'3 .fitl. aJ '.-=iat: i^'."^. riyY fl!

,:^, ciilft'3 !_3E.5C fif€iS C["ICk,.€ r1SCF:S:sr'SF; rc:7:2: :G a=v;i_.Of2

(';;'s.•^cs"? being a.il.r'.= threatens 3'.l a:Si3Ci'nzi0'k a; ^:ther;; who may

i~-, C'=ES=1tZC^ rV k'?ut The fciC^ c7i ^i i•2 deFEF:la•Y1i.: '3ai/ E'-Gi SfhQW

V-t,? (.FeL"cli?S Gi a v'vr;n'1`c ?ii° c_'%:; C^"sev4'n::t.r iS`iCS, ::r the -Xa('t

(?` sf'OLili not !Tl

any 1'JcNCr3S^.:?31'•3 Lrc floi tff°r I;':r:j': _r¢` death is ctilfi'ai:S to a

s=E3fPSGtkE" :;:Ci\%Ys?1alr and [iar•i, i0 s`.3Ric ;3rOida of survivors is a

C6?ns2qttP.ik=:c of a 5'..1CC?^.Si`°:t"iGn1'r;3uai ri.i. si `.^.srE's?.?c@b:`-_ as to

be Vi,-t.uaRy i'1°l'1t+ulG.

fi^r_°,S _2a^8intyf o' °._.^ ktiiil?g5 :.v^'i$°_s;iti:?'CeS :- i:J:J 25 'Ch2m

C;erE.^. n:or,',>l iZi_Fi^.?i^c?, ^r ,b°°'.°."^q"•"t&„' v3:i=h; st1?`^^ ^$

.'q'n2a_'.̂^' {62af:i -',''.c:nce3i_y ^ha^_f•z L>i^ s ^^SC^3•^;a i'irrSi s?SDG`t5°'==)r

cnCk c11ld°_rfG° (:f ^-17E SDi^rE'" cni:Se' 1/s`!1?r, 3 fibl;t:^?G2i

^risti is '°i3lH7°C'; is f4.'.1L.t'iing '_^?v:?!'c: iie521 of Lil2

. 'hat LE]2:.k+S`f?:iJa+'i6.i3r`:v`:I1^.Z!V GiYo-°r to e.t= ^ Gi ^ CF". a^_^.iiE? the

i.srd5 of CGk'sE:o! i2ilC:?s `:fin; were ^-rS;Fto(7:.Sy 1::?r°z2^cb8°. :t is

mCrSly b4)k.SF d°fLi156hS° ct?:i aF"C5.<,'.`:'3^i° `a0 CC"SkC?^.i SL(Cil

E"•^';L7: itC° li'FtRP ^.t?r:3'Ii^iilg a i'?U`r-df?r:?ir 1;1(2C'?iTl€mfls: in

fE,^'s",j: C^' c0i:-:'l-'Jn k!1:SVdi2dG^'- and e^.e? S:kCrcti "°Si,.".C3r151b+i;i.V that

such k"ttG^R':Ed,° °ritaIiS.. Any tCt':!?ir F iC aL:CC:.datt 01- a

\r3Ciim',- 1rtdiud^:'uallt•'. c,:l:E g'`.ne. °TGCF5 ii;^ i1'5-t''."d iii?Oh Ci--SE

S::r J71+??'s 'ih.iv^`.Sid zh=SS ,itG'^: -i9 r-302.'; aic act of

.., aC'. I:^•'..'i-c`;_s°: .vi?i'6;T;f -^:c'7 r1hAir C:li4S.e'^i" ...

^ t.5c'It`.E^Ciil^,. T?ift: t:'i, g!t!.;g•^.^^,.'ns?fi.^.°''S !}s]:iiiis 'O '=.C:`.•"od:}CC

.^F

S..St,`,u^. •- F{3_ i_ .L,^^}ic>ri c.92 S.

a•L^'•E:Cc'E`'.l.. 439_ n r._:--"-= 53-6, Sn`, 57 L

c_-.:;^a^^ y4 £1=";^z;_ ^i?i^t°"€i^• " t`tkf^}`iG'.:t such

F'itll . ?^.C? of \ih:ii,°?; li:l: =iT i'1a"J ~'S seen ;'r a : ^_i'?f:`iG_e ^-

,-:^aiai^-:c.:t : vCE'.53. _'scc'; wFeff c^ v£. >•!c`.r 4 a. 't"3^t ^ ^ 6 U. v- -_.

3z.1 4uxL °d^'r'3=^A.^ea:.._St_1f I•"^^.E

['r..^ ; , 'tkSS3i^ ;;Q,! -

_ Sv NFc.V;d i^'^- • 2$2^i=?"tC2 il` Itt°.. ^:'%iv _:..-c^';'..c_ >>° ^tJil....^.? '•i;"ir3L
:. _-v...er.ce ,i' ;sckse. ;:e--, r, J ?
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rc-__. _ .._. ^=J..:... _..- _. .. .. 827
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S'uCtli Li'tEs.ra'rs°s a Cs'ii_rp.Ei1a Yvi`n t'ar`,+ r"r;tiica: ^Ccs.

L?w° were to Ct-^.y?riie t1F rS.Ei2s of - ., -uF=°e5c aiiidd2iti^.2 L^: be
ChaPtg-?d io gua^a?:te2 the ;Ji'i BffE'^L of Booth's ?r om Is-e to
E'XL:il:G.^-. CorisidCra{itJr€ ^v75p2C. c iact'5 iFRi;,^^3LHrE to Ei:°

GEsE[lù'ani at-d EFUs sUFFm sPUi}+ w:thisL:L significance in TOral{Y

2vaFUatlt?g h is C:°C[sFon to ki3i/ we ,^.'o'.t3C.i' sE°3o';Sfyp r2GifJCEi-he

GomDr°3'icnsit`ìlilr]/ot eitC-s"C=.`ta'sS by _?privlit, jurors oiL75-`Js2

Getaf?s of context Eilai ala3kY them u'r understand what is being

Cf:Siiiib:=.`3, li/ CJ.n: : i12 .^r=il.'̂..r iaTiu; ^--v° arc':O ;2av2 ti:e riii°s of

'^if?1 c`di`;E?C° @; =i:`s f}Me.`'l^s in,til not be a^tc',gli§2::1

S'±ci`iOCit r'eq1i[°iClg a s2^;aia'L2 se£1L2:"[dttt` _;f:r1/ to be _ CP..^uall2l°0`.

ia h£'. a r€?a]fkr' i.`1;J:?;,'IL'ri G"?^ :..._;L;:;`c^^.s: i„^.'^tv'v/C}r. 3nCi

,. aiimoiaic?: one ..,u3C^ S'°rlii:.. .,._.',S£:' 8L+uitby S€^^Csl a

^;u^, eve:^ f`3;^ot^; were ex:cr:dew :,n<- ^^,rzq; or the other 'a
E'XCiuGa CCfilr§2'`.--si rro±lt''r?2 s,.n'Cnrcr-li:g s7Cec[3ing 2[i facts

' r_.aimt_iT tk:ia3 CC?4'(7c'°`s v1L-dri^s F"e_ C;E i<:iC'?Gi. .;=- €S't-: st:^''"-<a..t,c^'=^-an`, ' -̂ia.,
Cc.,E? ;'c7a;iSid b° u?dirCer:1iJ?;; ti.^.• ii;2 Ul"L;1?r d:iai"ve iCla`l [^ t•iG<ii,:l

i::laQ :J r7ii71cs`anv ::f'yIe9lC?6"sg t"e^.sy-i!';-. :n i`,7° p.vE!a

`-.'•CTCJiF' r°4?'iire^; ti--a: `u'°' .. ^4C22;iC^' atF6o'tC the

!?"tCiL'dFr?y iiscY.'.sE2ii:e,ybc ftoCi1

4i2r':t27't:':,"i^ C::i'".S9^aruiio', ! cC:'iY: ca ''•.;-1t : ;?K•=:5=i:?iS G;Cj riaT $C;^.oW

1i° Iiiiic?..'i., 6i'e `i1Cr?... N'F''F i'-:i'!^ <t'=.had

SC':a^:leC; °Lfo'duv. look CFUE;:I.,as the C'i°fcr!`'.>``a,i« aoitrz'SaCrr?{g' the

v;'.,"i?IT1 b`Sfl.i't &a&J;'i} G!'}i8; «1aPi the ei![Ll8e3se n" (1T least the

i:r7"s.DEJ.iFt°f`s s?frotiy'orsn31= wou71-3` ii.c adr;tisslU'v2 ',°_ti?n i:ot^G-^2' a

su.rif;i +-..-.aCiing C+7" Ro.t.e'7?, 7ecauSn daTan^at .,p'=C2!' to ?Ci1i!nQ/

l-,.rr bce.n : stxt3`e a wa.r e oi t[3a' CaiiCt:: _r's e.., saarce, :/VI scr"§

L`?e-?`p;'e i.c43:i'8 `2(2\Ji?i1{- i ri e?'.,"c`:;LT?rt!?g I:i?a i=3fSi.i::iatlffS

Ci°_^Sics=; to `Klil, ieS`7ri g.a, CieC'Si,^.:-^ :.?JCS+a:'i:iiE r__; s??c>•i^R 7i

' ^s, thc 3't2.f'_.._ CSi.Eo : `i",": 7E'?zt;Gr•:

.f?!,a:i"F' _"i; C?..^^.`^ Clati P,'^,;.Ci'?C+.'::i y7a nV°_r`iii^d-. ?n

L} °''r C$ ^rz a n li . .̂.^r°r,. ....: j ing. i r's^d fs': i,' =!'3!s

C;3^:'f"t: iS _l ::Cr i'i f FiJ Sm rsi i^;r't".'.``:, i:}r ^'^^^ ^Ci.;;^r;'Pc.i.ni S^^i/`2
C''F_C15E^ is :.i LP"` -i't°

2Lebe;e^

2̂. ^'> ._'ve 99, 107.4

^u.°[.w^^'^^y^^ ^r:2si:;'c is;=?=_c^i'i
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" 44; nFi iOq' 1I:Ĵ . ol«.fi':J :iJ.-5 r3.:.,i: 5 vf.1d v'J<^..a•^

vIL^'_'.̀^.i':+vrci:.. r"•1^E:0.:.:^

S-:4-'e t!Sq;dI -jC!r_ -Si:{t ;SftL 51;50P lo_ •2J!.IepriSC^^,Sp?;'i

S::ii:yil ^;:''^^.^.j ;iio IFE ll,!%?_•c^c:'7 SV aicyi

CSj2; a+h - ;PL-. P`_ u Ur_ :Ctc; -i44 : '-i{_' :i-'t ^:I3:^t;_^;}^

Si?t?oi!:i,^v ^q'Yape:c_ :_tYz^ Sll O:.UOv+JdEa1:03 Fs(„ 17
2UQ Qt:.^= -i c'.ic..y , _,:., 104tr.:r l t

UU2 o'j1df.'•'+3+d S(2GS.....__^ i!'2. j;!;OqSU'o}:a 14y45o_ e Jr^
UL J24•j}ScZ aL3 i:J^C,'YS y1.7%Jg i[-,'j,ni .:cZG)'UIS 3:'tQ?LE2:4:i.^a L:C122+E°.:G_i.S!

^ CJUCFI}1vJ c:t^ 1-1a,!g t?O"i,y iq.; Z(Jt3^i12 (,1'aiJ3iiazvv5 '^ •^i'T.-,aS.i'x.̂.:E_':`Z^

C}. aS2:s w:1 40 .:i>ise5a}xS U u U.; '.;C'Si')Z.' Si.;. ii ia ^^.
QU2 i',.°ICp{.1'ay'cri7 aq_ '_ :3iiGLli.in Spy So EzGi}. K^rf^:G^ cG1'EEG.4E

aaJ}. UG?xcfJiL{z:o'^'^^'. r•L:s^ _^ E;:S c " EC O135i'•Ui; S.4'=,̂• t .L`i.^ Gii2 3S2! •tsa^ `- ^--^ _ _
}J[T3D siJz ?? 5p-i2E;i32i;' _̂ LioWiitC;r iS: O1L9}.a'L,', L'fn:S;.i.:•}

1=tclq[3Sa_fvn visl uc ^^ f'`2117i'^^ U22? 3! i.Eeq-; a.:CL:: S.aS?i?O f+j

+1.,'.n0g "cv=.7 S.i.y _:f L,7'?E:.:t^^.S'?j 2 S2q Pt?C•_̂3 eql



900,ZIK/7 .__laszO -- iR

SajnaUe1e Al

aE:

:^^=s'=}= =.-o '^: ^oo auosraaI`^n/1-^

^li.i^ L:L'i .. :'[^_i ^ ..i%^ _ J_ '
^•'^j'. _ -.. .. '{ ^ -^

}".'l di . '.^^^'^ ^

ctiy 51d;-7v Nc-,-Ei, i; _

LI 2RSSi "e 2?::tt1 c;.;1` <8"`:'-•r.; _ _J'l. : ^t=.'.

Gtli33Q :^1^'^G^^E.'^t 5"':}`-i:i_- :R.yV- `::r^.: S'.^. ___ • n^ot^^'i':'i?.-,^tiL:Si^°_T'

^^ 1:•; `^^ °i^^7 ?C' .^,.^.. :.iJ,i_'+ iF.B'.3 ^ .. °j• °405?;..: 7 -^f.i ' _c;':,::4

i

^s3;`i:' i,.-":F'>^.u^.:5,^°•,.̀ ^.i',^

:c`ifii?aafiG '{%;

_!Cy3_^Odt<e;5 c"sT:iSE;7S.7FC`. cs^ r,-,ri:7j

!21 ^ FiSi?:.ui:FQF _.. _^Cj=M1='t-:iE^.LOdF5+1v°.3 alr^.4iJ`_ , o] ;r i:tpi!°•`? :@

2t`J,, Pi1"OilS 11JI:V+iC'=:,,C'j' :3i (7ci?24S ?,::? :J:i J3i! ^LiY .i:>u'c4:A St!IP,*.^iaJ

a144 '.i; !CScc_1_-'^ ? F tii,3'.' i!011"=€71;.S

vi:i LI? F(?:_ cSJ-:^ ey!J i^°^,,`^'1Btt.'^.'i2 Flz; t^:.:S?7iJl ^.ii2!J ^'.S" _ .3^y.:
at;4: S? SiJ••?;i^•^a-^G_^ cit'^cL,tit! ,,;u? aa€e5

Ui 'usFAF.ir 3i.j7 1u'-y'1 ='iJ=

o^ ^:^oa2ua`_' .+.'it3w +' a^"^.,^'^t^~^3 3% ^^v '-'ts- i+4L'dyj•'<;9

L;i -i:v^,, .i-; .. :'>J6s oj?=..,^.ui'vj2S 2i!{ +{.-1

[J2S1t23 vi43!!4 rsJ'' sjG:.,xRfC. rS]:l??:ULt'_-S -.. LiP i^-_'OLz

'UQ!S'ng'J^v_^ ,(lUF dCiy Pi1Q :}:)V Ld81L_!o1-1J
Ey:i !^a'i31C? SL .;Si3 ,. ^ O.y' "?it.Ft,r f.14.S2E3! jo ^i;''=, e 3:U

L c- 4-.7B14arS e:; C''rilcI,^,. {.i3?tL`-cC1;Fti.i2 ^5,^3 c5a2'J i,(^+ELi!3:Z? `o'C?S

^ i+7U !C `uCLI t,i 13-J, Zu.i. 35 ::? I;pi41!'A 'vE

2 S12N1 L".'"u3?_iC-SL'2^^. DtE1:tY^^i3̂Ui': ct.;? 'i?i(z€RP. LCu

LiC SfiOii:UlSv! LapPp3-3G ssr^it?51?5;,3iiSip i.rVlSi.:^'+^. aq I I°SL^`g ;ff

ScAC UOS"t3e.,UU[p i.t,zii4. j7:?'^il?'_`- Sei^ '.^.;;i 3i=-2

(Jcr')e!1 cq rie:wi :i::,, ti:: i.L„°;^•S i!lln >U.>_i3i3 _.J 3c3.7T2 FUi;r,:u7

'p31.'2 ^Ji_l^sv,. G-t 'N"z'aS

`tr3S 1^oG^ 53 ^;`^^^" L'EI?+.7c'y'•j aL's,? _4^Ft:?". ^Fly`= 't^'^'z peq

L]JIqM As'^-) 999aZ s e`» svr 6pz '9e ° 5 ST .as.c °Val
E-SE "05- -q UwAu3s ^' •a ^^^ ^ tissaeu pazgu.aga pc,ns_,a:^:0

;4;'i0J elJ^? '-JL`i c,fUv/ii%tz?LE) v^ •^^;j :•/^, •f ;!e;'UBIJf;;.iJ,] Li'y -',^iU

^`S-n ay°!V? Ut '4E ZSi.ia=;;1;3 V3 Dopi:'p 3-anoo oq+

`.loj5v^}++ :.3i (<oi€11LG "E}^c.PL7aP ^y

^ Gay.i^a+n
\.

jl 3c i 4= `_w„ ^ciy^it a1^1 :i;4_WV i]12i S DUl"'ICIA

uc ;+,p5.^_5 L•..;g^'..,^'_"_
... :. - _ . " .... :-a

r^i)o^ •,.^ r•,^^ ` -' .. U^.^'.s `c"r,_'.-^ ^.."'e;_r.,.. _ ,...,.^ Y H.i `t- '9^ Y I •••i ^ r'••



PageT9 of47:

;IRJ

=lCF t4Gse ccise3-44e3i512--t??° s?'}J'?^=rt^^-,:4L; s?=_S s;4'';2p"p"t;{!^t7fJJ1

Gnc' GE^"rhers undena^ene anV cha;,ge in the isst four years. Only
the personnel o-f this Court did.

11? £}'isratCh[riy BGGLF? af7u GatlierS =: Tne3r graves, today's

!?I?1Crii}t `J5T3!nOusiV sU6a72si5 that an a`-er: :ilCire :.XftePlSil.^e

upheaval ft.f'ei!is Co:31'r.3s r3reCe'eiitS rriall' i;e [r! SZGre,

GC'rlCF.Ui:CifPg this i:0i:rt-'S NSCCe"?C"ai CGm{'riiL`;Tiv°rs'C to a COnre 3d0[7

of °t.he I^6!-, judiciary as a so! trCe of Ir>lyerSCraa€ and

reaSCrrceC "u1'.'ŷ'T3P.f1tsr:; Y^'̀+:'̂?'adZY!a V,^ St^'̂.^'ŵ".s, °.^`ec'f-v°$E?u .ee'snes-

^:9Q U.S. .^°^_^,•^03 ^a `_ Ec3= '^' x s90 :p- -^ 1772

are5 ?LSeif fri,? W GiSCa-rd .;t)i

p'I'ECi 3 ',° f ì^Ct7?)Si:L:e`:;Erl(i5 ^ives`V "":..`;t VdaS -.::gil^er Dr

fdr^Fd% 0`:e=."i,'?C C`lSS- mili:i! 1J;fieS of fGL'r 'ei5t1:.e5 and with

lNi1,'•C^ f9Ve or more 1[.icLl::e5 7)OVs' d'Sagree, T!?e iiiiplECELIOr!S of

li`iIS ra_..c=i t9eiv c^h:CSLrb'i'F ^_1 die :i'Cr_:, ^.̂.9'2 u=c,'^;ii: ^; of sr ^ "sare

S-aCuei iT3i,}•, ?-1,^,e `??3jCi `;tj '£oi_v =ert:ic a dea r _CF ?I?aE that s.^"dres

Cf'=:Siiaf+$,S;=ed Co-,TSi!'i€Ffiort?! !i-_,.er'I;•s '..: nOirl' rinE` for

reti..^.r`.si:3erai+Q}rt; Li"IE'I•=iJy ii"€?fi'=m^ `Lh C't".=.'i a i)^^c` v7Cii

i:?ri?^:.̀ e Ct: Ci;r iY:?C.°.='#P,i'i:S :;iai: ^_<.2 P.?j^=`z`t";8rt"ES iiv [.i1PS

CaSe. E€cGclC:Se b°_tieV?';7-^''zieS rQUiF 4}`t?r P2"FC+re ::J itS

6.`3^s%±iA!Or}-r,! Di eC:ei:C-`.,1; 5 in ?r! &-_,G?.^ and Gathers

irr

S'^.^eak-q C'J'.'" t!je Court C3s i.€'(.t.'.'il -luvL^ce }"LlAll"iF arid

.:5:;',I:e 4`'.frer3t2clrf S°L he :.`E$!C^ete F:C cY:3l3dti7G v:_LlT-

^L eVIdeTeCe i`rGl^i i.(')e ci'!l'nl?_'lizC& rt;s iil a CaiCltzl
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r.:,i3 3S ^Ck 3Rirst s2ize the :rick, of wholly ô.rbiirar i.<rbd capricious
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Free Case Law

.^t.r.Y'^ry 5•^. ^s"i.^°'^L3_'^1-v"^::r^^ -fl_" - ..-.

:^'blt?"ar`4`ica"-.;'A 1, ::

iR8 L'ir y.nS'iiVe tia,i.7C v: _̂ : -`i^':^ ^-f.i,^i.ti..: " -. ., _ 1^a^ ''^i'^._̂-:_-^_S. .•.l. .['^ iC5 .'̂ .^i1^^2ii'1Q by
its GrelLudtC!^of ei}'8r' b=ca::Se -n;: :`S- filj',ct2s^r? Cap3'.^.s=i to draw

the fy!3i 3'S ct EJ:i!€-^i3 c^Y/?3°r ^E s-"s, i?' ^L^'iĉ Ci'tci$Ci°r o',` i^;e d^f_i7QaI?'C

R:^'^_I tri.-.. C:t^-1l'.'3C.-'3.n--^.ri.'J of Lf.3.-'.. rr:.-.1e :v' such tS:'v-.l!

G'Ji,St:fe'2i:G?S ES the EIC+.'xiiei?_° i?,IL?': hl'ii4_:' :aziiiiiF E'i?e`iitasrS

LnEir y7';ET -V.'[d i?le Cr^ Lire. 4jC'.t;°?-.., in the
c4?1m,5;??i:it. Se: 505_57e

a-n P. At ^€^'^^h Caaw:,e^ ^:+, €'i-e0-33.g. I
coYiLi;Bu,e to `ii^.w these CtlnSide:'ar!n'._ `•t1rllC+I°y rrerSL€ .Sfi'e, and 1

no purpose ir.. Ei s'.""° `_" f'RL'rowc' lS;^'.+"..':^..':i`.iCe' l.:ntA+P.lf:^ and

C`:i::? `E!'

i'7ee"^ fc l'21r':u .v ^r+. It!"3 ihi;iji3i= iSiO^

Sl.lisoQSed GeiICEr^CiC?S in B,•':0`T7 c:i?d 3'x64-i ^.?;^,ers: Every one

O' the ^`i"ul6I'ke'i;'S ^"sEde :i`-.i t1f7, f cj-^;'Hc`.%"zR ^,E'=o€1;1u in Hle

C¢:`'.-c°.tki:, 0'?}T:,.,..- F[`:.°rs .n ih,:Se L4•,'4 C^=I:=E= ..:Gi; '^S i SflClht in

_`:c Iia :rcift.. caC^.`1 %?i'ytiif??-S'i iR%=i5 CC.rlivi;.ri^IG^lf ?fiS'v'I°'E7 by

^'.<SS;_.?f=:'Y'laP+^ri,.._;'::CS'6^;r••"sd9:"..i.i. ' .

^'j ?'^f'_-. n.r"'.

!3.°?e4?di iab'l' is T'rEcL:.enE:}. ° f -3 E:^ rr. "acc ^a- hejd^ u^ ^ L .-ESS??EtI'C 41 ^t

the C.riPiie

cn -,-^ee. Ar+': - at 8,10'. ...v =!s: ^e^^^^:N , i^°^^s^^.^v^s^M
1 L.S. 4 9 6 - .g P 6 L F d ^ 2 d 4^.a' ^^7 4.5 , C^;.. 2 ^,9987)-^=--C}R%ui = 1_ t'^,?ect'iS;?•;;^ ^m _A 3 6..

rc..SCi't.e:'^^

Ifz41c'."i 20 Sx", IDS, :R. h^: E -07 L:E.^1 a i

I n'C:Q^2i °O',•^e, i,.% ;i?S^°r!i si y1, ;ef`t'Cc°;;'?^'` in 'u3?Ctr`t +lr L=+a i+erv

i)Li4^.'?Yi°r, :Gi'1i,,N=.-'.: imit:' :i'E!S

c';cS stand i'}e,"E'^! ?r?r i-?1_ t??'y'W+C!5?-`.Gn ihuL the State !-na^/ not

:i° 'c:vii .3SE'_e _^F ^!?`' Gc<rLBC;fi2:i ^?7^-'G3eS of : f^t i'1 rkaii+Eiy,

{::'tnL lF:{,::;?'s'S i:f?f'"^i^sl?.' C'??c€;a('tr:'CS

'ri^C^ti^3ei,tie?nt ^S'Ni.c":+'=S iif `:`Rr :)ffE.';S:' .', wfle

G-'.U-Sc of a m)1.IT.'c-i- .?r^)Cr?E - ^ _- ":'^:^3f=; Fb.

'c'._'a'""°e^. ,̂,,
.^?Swr .̂ -''' S,^':3 x"'•$__3_ I_.f. :s,_Y.'^ ^-'" Sr• yi.rl''^''E T':'2•i^:i.5.. _ _ ct ue._.^a}nm'^''f's_

d!Se.S Il_^.'C .iar "°_itstif.^,.c 'G:"? `r'+L.1:i`:^-ir'1Ect Ik^ c2''3?:`.'Lai

Su2.:+Ie^:C;i?y Si3 sG'",t F,-^S w.,' QVE_^ fi.'. n_°_i^-• ^¢^ di;":_:^1y Lc. the
"a ^,

:r
_..
:

y', 12^', iEt" r^ d c^:_
i^ I.n g. .. _•-- l? 1 %

L^?8L Cie::'SED:i iiOco ?l'it a:,i:"+e-3ce.. .. .... 1 '._

sS:?te nE7??::1 -.:. i')f;;'S•_i'^E: .-:^ .......: _ {'` ".3? ?r+a '_°-:' ^E>° Liia'^

..:_:Ctl a .: i_°. Ccn::,'-5 fr';}^ ".,"tE iac̀: tn :r"irni;i3l
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v,^ 4 ^:.s o. ^d. _ e
:s&".r.'..-fa:^,^"•'^:^u

case .:

does not turn Si=lsuiV Oi] sk%??C -- the B^3̂nbt and ..raaii?a1'>

r:za76r.tFes GF' the iovv£1 .-^_.:;d :=c7'hej-5 dissenters -- had the

betr::i of the ai:at;m c-i?t. .:L'SEi:... 'CswcS' and 1!?S+.ICe [iPetZ£la!-c`s

PoSi-t'"J;l .."...c_ 't.+';_ day :`^ '(c"?Sc L"c'ses. c.G O^i.a ;?e ^i}e ;aVJ of

the Iai?^. }hF Ce; iqUeSt{c' .̂fl, then, is Nf^terie.:" Lfl+_aV`s :T-a7o;'liy'

has t.o.1:e S^li3li.^t7'(.P. ^^r(^i^I Ll%e hef}e of extiaQr{ î'il:Liy S

{.

IIo`Vvii}g thatl

this Court has s:iStO!3CaieY demanded t7 efa°eover;uii,;g one of
its i7F'eCet'̂ 'e'!lis, irt tT:V vl°N%j'•:I'Ie majority Cicailtf has not made
aitV S''^Cit sh('3-Wfi7y. EndE.'ed, the striking f5a?_L':2 of the

t-;'aoio:.tJ`9 D'71.'i^sR i5'tS w59: ^^^i;l't ttr@i.:= i:e3d not even
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+^'28 iFtmi"r_;I?i!j ^3i one a. -^,.: ,.O!li-^5 f''^';??w?:ir:5 C^ug't'^i *; F'se a

()I.^.^ic;t iDf^'_If^eac .:io.'I:e.-i: and ;9i`.`;`slialt'lle
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•l

, .i., dissenting) ,
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`Ci.^_ ^.o =-=.,. . .
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i!i basic

is
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't i.°_ C':ajGE'itV c a F't7Sli S?riti.i'sl)' C:.'sT: sz`at af;jr ^s &"2Fse

T:7rGd3tiG':iai bases ivr c.:;a'"t;:§":="j a p'3i.ezi°_^t applies to ?oDL77 or

Gathers. ; he mv;pritv 6^ns not si_fgge, mr;3; the !ega: r s:ionate
CFr E`4̂e '^2C.iS3L-':S 1?v m 1 ^t.:P_L _.̂ ^! ri^'5° U .'^i ^c^..CS ':t7d._ . .. o^'.1;e,"' i!C

C1i?veiGr3rn2n*_> €n itG ri':c Our ^ -'e icS. «i"Iv ;recCS. Nor does

t(SE ina7a`it\° c'€^i!^. :i"€ai sJ:^e-i+_-e o`Ja-r ;:h?F G°ric."',, - i3ei?e has

G:^Scra;s3te[ :Era ?:.+-3n"i^Ed 8r' d4eC§Sio'1 to imnpGsE' ^"ie

e.^sti< S°PYteire s.̂'r_°.; 23~ i€^i, Fi:lp°:.?!' irCCi J i c r."''vF5'! u4se:3 OC'; "eason

rather C"E artyC- c',?:,/J=iôei^`.;trC±S=^.x..`_t_=_=k^'c^s^= ^`_:^^'"9

U_rSa n°'^'m c^:lfll, ^'k. GS: m:,Yi_^^` :;1. ^t^- y"I'^7 :.F.a7'^f

P<^iV+"?;it'f ^O}I tiCl:'l). F:? iur^C? Jot̂i's i3r 1. ^^'t 6-a° '.. r t4"'a i^_;.t'F on

hiC^ .'P3^ t/;+ _ m.. Gc?t: :F" , e r......

c §'l''t: i^i]G - ? p"'^c -^ -6F` :J
n
i
, r̂ .i'

G:^ .u _ .,.^r^ .`-'_r" ; ip rn; a ' ii.I)ai^ p ^.,t^ y.1J_I^ '?E Ct2Pl f'C1

Cf in=._«^'!'4L : P:.,1i:: a^Gi.1d: by _'?^^ iC?Ni: 3.^,tE r?C c?'e'.-^104 but

t`.^ ?vi,:i2Y1G: that the .t'^ -ff-" :5 3f: - ^'b;e illili' Li'c?.::j.... .. .

^atrfr;:it =iri.r=-?ky P:,r^.n ^i3S ^i1'r",. ...f.._ .^.Y`..^ ci> 1Jr:^:_^_'•^!"C ly.. ,_ C„1 11

>' u ^C§':.77CTf' !^'" ._.. .t^i!=1Gr' :-'':' ^'1^iC-''IT•, i'y'. 't3 ^ u`^^.^ .

i.;CO)^tliOp"S 65S3ci1t ir; 'w;^.iCh nut;:ri adiP,I:;.vi'k atT,fJ*lg

^.tFVei fa'tiR.s ^l^ier,

n'g'._iR?E..is .r?i?«^+r_, i?'. :, V:r:i.. . t:`<?PEir;i:E^'ISiii'S. See

= ....'"^̂ 1 '; ^::?[:, 0.' °k^;`eSSdj!

r'jiiSi'ZE_'i.G a:ra' :-eSL^';v,'_!: ir r.3t^r"rS.ii^: iTi;=JE.§"iL}':.'eiSO Cf«eS

s"U-Tt rfe='s d1sSeni i^t KF!iis is, Aa.,B`v'Ga.idr a^.'^'iO' U.u,
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^I'.:^-^.n'R, lc: nt.:.Y•T.t^t...^,. r^ r t:= -,_ 4 ^ E-"u^-'. Lr ... ^r"i- rr.i^_ ...... ..

:r^v^a^° -ĉz-z:='^^"-n-r _ _^ - ^^"`.̂e-=^" . ^._ . ^ ^°; _ ^_E.s _7c..^^.•..r. ._...-_._ .
ce'a.- 210 C. CE, 220' ^ve`.^^-r2`:•S-' ^_ r^!^7i IG^iL 20
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11" '"
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F2v5:;il, o!i; ^:^n-;y `3. 7.iL"9@3O$E. 493 `s__^_,5_ aise. f07 L 'afx°
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;

d
dHieYe;l;h! Vti'5 iik-,,--<..(-^c pilO:' to ;:i7° Ci in?e .^ `i3_ le^.,^-i5f'c-`LUi?y the
C2CiS[:G3 ;1f L,.'?fCIS S.Si35,^e:t _`J SC?'C:2€C?}^ 16° ^23'^ fe'.=lc31i?€ii}^^7l: r.
1-^fR[V ii? LL^°cLr1 S".'-ei ^ d--^^-.• '^_. ^ . ; ..b2`} : !d<.TF( L'v='G C2:iSc5 i:;e
64eii-defileC h arm C'- LieSLfC'i [Ctg n?;eicii i'aTe o-'Yi€i be S'.3nje::t LO
i.:''ieJ.':eLe;'I:?€C5¢_!Ci[? i2't .^uC:^ SnD ^,y:::^:r ^_at his ^c;°', _ ^= ;::^!?!shed ;o; e
SetrC' '̂ 1 ei\!; f iFe ^fGj{if ItY`.. .>u'^'ena^f..''-l^S ":.^;ef?Terv^ pe t^'Url^de Li.f°i r

SU[CvG;•;, iQt^ fi.5 tiv^^f ^c3r vtii3iC`S 'I..^.eCri'.3L5 LC= SeG}Le°?CP,, o

:te,eitGB:iL i:.? death because of i,aPril i:3 ?f?° SIICft7; fa:€4 ili5
rszi' !; 3i i deicn[i aiii Yri;!Ci !!ot s ^"c t" 'yL:..Sc-;V:rik=:.::; bG3S ?OL
l?1!:a•., ...r::iStiri2Ci .... ;.N! cii= ^irE f-,,e . .',''I., i?ee?1 Co."i?mi=tefa. €=FRU'

:'i'Er"'¢a'I^e±i '"•p i•Tfs.iryii:Oa ^ ^?j' ^ ' r C...... ,.
C" S?6;i^ - <r.^ ._ . '. • _a t.ES'L4t ::e ;_u;.° 1..t t?3i. in

- ' -itl° ."..I;IC't.C... c'.f.T ^i^r .. .. S^:i:'.c.i 'i:l= C`.°
i.i'^e .r;"t-.,j :'i-€`ir : = lfc=s i ^'e :'siu4rt^ ,:y`` , `i^;^ i ^.^i=":^' • ^:c ^ 7+'hr 2 L.

re i'1C:.^ai.c =.F:•Ca`^Se 3._...-.=:,^:o. to - °_i^f^
ii'f?,^!%:3i?;.l?V^ucs?C=_' i[l _r. aiLii:,,_'"ji -.^^:?i.CjC's..:."-.
.:.,=...-i^, . . .

;? ti3aT .`.^f-':

: . i - r^ . '= Z•:'`/ E- .^is'-^ _. .i?`_. .e__.^

^:K= ^,17^^^•:r,(`r. a'!r;t'=^P-.'
hai: ..' ... . ^ ,_, ._ : G (',,:"

ilgsi'.C-c i-l _ .[ ? rt y '{ { I
12, '

i"
.ir,,.f"̂ l:^•i.`.'i. tii+ci. .... . >if..:. 'a":.kai.: Is:^±)' : ti''^i+C3'e..Ce

L,i

_ <.; .. _ _.. `L ;...-.

'.ii?SiC.:'.?:';} r'f 'F4C'iT! fki;€:.r+i-- fat:f.:tai?¢=2 that iS
uFL a°f.'r^fsSF_ ' C:c.7's35 . i.r e:-.'

i
Ci° t`i :iFll:daf''. _ C:CL{;61

s P.. - ,.r: ^`dili -_ t['1;' ..: 3 € oi e,^ro9s V.

n:Jrr^:A 2;C ::6-2-,°.L1i.ei;C,c,. sk l._'4; .?Y:.Sr,33
f'il.'i .^ifi.` _"°•^•t _,^4'i^!', ".:r^^:SS^:r-^`^F =.i.^ r;an;.`wt.il'-o ay`S

See .'.'^7i. The G'rr+,r^^ r • . ^+^ii._ _^::riDii G:.^i.4i$ec` .̂
,the sas::enCea^s co:s;`jE!!"3€LfJ^ C2i` 3:)J1=^2 "d:'IC:` ='s•'(CaE`,:i1-.e °50

...ii^ _... `C'e`... ,._.= rCdi70•!y°3^:£i; -5i.. i('e, izieRC$ "!a;^8.^`C

i-r?`' eSe'L:ci.=^ '.ylF.:i'. GC1 itCy'^: 428
^_.^_y.^: ^a` .̂".'a°ei=^_ ""^^:u:r;tr.•i l+i_. -. .. i'2' -e'SGL^i'? ?:;?Eit

"3° F. "lt?!"SC-ef!'? . . . '

Ci:?al?=iu



Free Case Law Page 45 of 47

i5^ "^'S'S J''i f,z -.vs a ^...x^., lersr..,...•,. ..,-^.^.^.^ -..,s:r: . '.e-..::._,:s.3-,.fci 't"C" Y^"^

s c GF'.n^c'x:';f`: ^';;•,^,i' ';::•`:ii' z,ly'"i `:.i'f,'. _5 Oiy
r"' =. 7 CP^^' .̂i'',ca._I:'.E°' !:^G yy-' 30V Y'n __Ws;^ "s ^:

..^,.o-
Cex?^ be `^ r.__ ;^a\^: l?':2':ili"ro`^. %9^; •'+` .̀,̂"

3l_i...T'i_= SGU i=.c: aYG?dLs iaai. i.§?e5e I4%?:'7!,S are Siii':Ee',l^.E"s•

i3ieSea7i`ie :`.c C3Cp;4 _ , 2CCG!9:^`3!'§€e b°^$u5^ °_'./eTY
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EXHIBIT 1

USDA SKELDON CASE



??I F'?L 30LELJ ?+;U'v1^i°r^? COURT
-_,!) C:.4 S C:O L'NT Y, OEIO

STA-I'E OF OHIO Cas: CRo0?-152e7
COC.-NrfY DOG WAP TJEN,

` juyCF Go1`m'atr
P)sirttiff ` ^

. . R A.T7I)A'SnT

YS. . ` So? Z:rcdcrF(0002345)
` 310 N_ Michigan S!reec, ?' Floor

PAUL TELLTNGS, To':edo, OH 43624
' PH: (:1 91 24 3-1 144

Defendant, * FrLX: (919)243-5821

' Atlorney for Ae:`cnden?

A}qTirT-s^/V?}Yt5i}^'FtC}G}^Y?Y}6fl.^:I^L4is^v;i^M4Y1^TVwY4 i

Iviv name is Tat:uny Price. I?n a breeder, owr,er and exhibitor oi Anericar.
Staffordsh:re Ten-iers. Iaum a past Beliefontair:e City do; ^ca:den a,^.dLogan Co>in.y
T Iu;riane Agenc. I setved as the d±'.rector of thz IIumaae Society serving LogarL County for
fotryears. L^ 1975, I, s lice Ssd by thc O c Vetc r,a y ;viedual Association as an
4vr^WI Tectsician in the State of O;uo. Rcccntiy I served onthe Ohio Dog Fighting
Task Force, rna;<in; recori mxndations to assist in the investigation, prosecution and

prohi.biYion of dog $g'nting here in the State of Ohio. This TaskForce reported directly to

the Ohio Dept. of Agricutture, who in turn made tecommendations directlyto the

Govemor of Ohdo. Currer.tTy, I am ?rl assistant traffier and instrtrtor at a local otr dience

training facLtY in tF:e L ogafl Cot!.:t\' area.

I rece;ved a rdeo fo: rnv revielV, W;1iCT'i had }eeil subi:drted ln.o eti;d?Icf L of

State of Ohio, Conn ts' Dog Wezden vs. Paul T:iliECs (Cssc r CR* u2-I 5267).

T reviev.'ed t119 v:d^.o s,%`Jeral tl.^,',es. c.i;A^^.}uoti_+i I 1;•-u'_d mer:tioh ii is eYirenl°(}' d'^: :t

Ao view " eb co^;- t: a^:i iLF-uTo.of con -IusioCy Z:}• observations ,@"C as'da.,r.a _



.:.1fz^.l tlu' a. ir.ceed.a..S z0}v;`_^.:d. ..^-.. ..aEe'x` ^ {a..tY ^ad tt'`.., ..̂.,d̂ iell f' .a .L,. ..% .-t nF. :̂v..^n.»^.^e^.n. ^ ,.... y v .. .,,....,

protocol used in the facility in which I worked. First and foremost, some dogs simply do
not kenttei well. This bcing said, the dog in the video - or any dog, any breed -being .
disp?aced from farrci:iar surroundings, regardiess of the conditions existing there, needs
ade4uate time toadjust. The dog in the video was most certairly exhibiting signs ofhig::
stress levels and separation anxiety. My interpretation is that the body langttage
edzibited by this dog in the beoutning of the video, dated Aori; 11, 1991, 10:05:46 AIM,
fails to show true signs of aggression. The tail is vrgging, he stops puRing periodicaIly
to. watch tivhat is taking place ir, fron: of him, and he easily changes runs when a trap-door
is onened in Yhe next run, aLovrin_ Ithrt to escape. The dog only views the doos as a way
out of his corLfinemea;. Fencc bit ine, scratching and cl..b:ng are au viewed as escape -
a'tvpical response to separation f-oa: fa.,n:Jia: surrotli:d,gs. I also see evidence that the
sl:ehcr staffwas indecd aware that this dog was having some adjustment problems, as
seen by. the caae card s'no:ti;: on thc video.

This serves to c<usc me serioas concern. I f eI adequate steps were riot taken to ensure
the health and vsell being of the dog on the vidco as well as the saiety of the shelter staff
assiRned tc- }us care. Th.is is e::dent by the self-inutilation ofthe dog witnessed on th_s
videotale. :1s a I:rr.:er Hu,,ane Socicty director, I would have viewed this as
i.con:petence,^ ='u orie Gf ihe WOist 1omls OF CNeIYV. These are mviduals :vho should

be aware and have xno edge of itow to andle such a situ3tior. in a safe-well-controlled
manner for dog and human atike.
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WASH'INGTON ANIMAL FOUNDATION
http://Eegislation2002.tripod.com/ .

http ://m embers.tripod.comlwaf4/index.htm
waf8®hotinail.com

253 582 2938
May 28, 2002

COMPLAINT OF ANIMAL CRUELTY AND VIOLATION OF OHIO STATE LAW

TO THE USDA
A. P. H. I. S. DIVISION ANIMAL CARE
EASTERN REGION
920 ?<'iAIN CAMPUS DR.
SUITE 200
RALEIGH NC 27606

The Washington Arrimal Foundation is a non-profit organization that advocates for responsible dog
ownership. WAF assists with legislation and education. In 2001 WAF assisted the state of
Louisiana in revising their dangerous dog law. WAF assisted seven cities in passing "dangerous
dog laws" including Walla Walla, Washington; WAF worked with State Senators and
Representatives in California, Florida, Washington, Washington DC, New Hampshire, Oregoii,
Maryland, and in Europe, Denmark. In 2002 we drafted a dangerous dog law for the U.S.
Goveniment for nse on military installations in place of breed specific legislation. WAF endorsed
5B6635 in Washington, which prohibits declaring a dog dangerous by breed. WAF teaches
responsible dog ownership and dog bite prevention for the Department of Education in
Washington. WAF also lias a task force to stop illegal "street dogfighting" in Pierce County Wa.

It was brought to our attention that an extreme case of animal cruelty has taken place in the State
of Ohio. Located on the Ohio Valley Dog Owners website at
littp://www.canisma.jor.coin/orgs/ovdo/ohptbull.html is infvrmation eonceniing a video.

The task force met for the first time in August. Tom Skeldon, the dog
warden in Lucas County who considers all 'pit bulls' to be vicious,
showed two videotapes to the committee. According to Melanie Tierney of
Canine Friends of Cleveland, the first tape was developed for use as a
training too] for dog fighting and pit bull identification and contains
a great deal of misinformation about bull breeds, and the second tape
depicts a dog mutilating itself in a frantic attempt to escape
confinement.

"The dog was videotaped for approximately 20-30 minutes of continuous
fooese; and appeared to be in a frenzy as it tugged and fought with the
ke' ;:^encing and cable to the outside dog door," Tiernev said.

"From the perspective of basic dog behavior, the dog was in an extreme
state of anxiety and was seeldng escape from a highly stressful
situa6on. During the video, the dog was self-injuring and
self-mutilating as it attempted to escape. The injuries were serious and
bloody."



Dogs impounded in dog fighting cases are evidence, Tierney noted, and
should be given good care mitil disposition of the case. However, slie
said, "Allowing this dog to mutilate and seriously injure itself for
nearly 30 minutes shows utmost indifference to the suffering of a living
creature," and "raises compelling questions" about the care of these
dogs.

Jfthis information is true this violates the Ohio state law:

§ 959.1.3 Cruelty to animals.
Text of Statute
(A) No person shall:
(1) Torture an animal, deprive one of necessary sustenance, unnecessarily
or cruelly beat, needlessly mutilate or kill, or impound or confine an
animal without supplying it during such confinement with a sufficient
quantity of good wholesome food and water;
(2) Impound or confine an anienal without affording it, during such
confinement, access to shelter from wind, rain, snow, or excessive direct ^..
sunlight if it can reasonably be expected that tiie animals would otherwise
become sick or in some other way suffer. Division (A)(2) of this section
does not apply to animals impounded or confined prior to slaughter. For the
purpose of this section, shelter means a man-made enclosure, windbreak,
sunshade, or aatural windbreak or sunshade that is developed from the
earth's contour, tree development, or vegetation.[;
(3) Carry or convey an animal in a cruel or inhuman[e] manner;

This complaint iiivolves State of Ohio Lucas County Dog Warden Tom Skeldon and information
about this video has been verified by the Ohio Dog Fanciers Association and countless responsible
dog owners tliroughrout the state of Ohio. There would be no justified reason or excuse for sucli
activity conceniing the treatinent of dogs in confinement. We ask the US DA to look into this
extre ne cruel treatnient of animals by the Lucas County Dog Warden. Due to information this
video was presented to the Ohio Dog Fighting Task Force we felt it useless to proceed at the state
level. with a fonnal complaint. We were told this video was to show the prey drive in the dog being
recorded. This would be hard to conceive consideriug the length of time the dog was recorded. Be it
1 mimrte or 30 minutes to allow an animal to hann itself while recording it is the most extreme
cruelty one could adininister. Our Foundation has a task force to stop illegal dog fighting and we
woald never conceive using sucli material as described in this video for any purpose.
Our Foundation has received other complaints conceming the Lucas Cotmty Dog Warden using
excessive practice when attempting to enforce Ohio dog laws on dog owners. byAF has been
successful in Alabama and California in stopping cruel treatment to animals in County Shelters
and we pray for justice in this case froin the USDA.

Tom Skeldon is located at:
410 Erie St.
Toledo, Ohio 43602

Sincerely,
Cynthia 1VfcCammon
CEO W.A.F.
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WASHiNGTO1V ANIMAL FOUNDATION
http.lflegislatio n2002.tripod.conr/
http:/lmcmbers.tripod.com/waf4/w dex:htm
legislation2002@hotmail.coni
253 532 2438
August 12, 2002

To ODA/ Jim Hoekstra
cc:USDA
Fronz: WAF

255538.05,52. .=,

This is to make you aware of the issue concenting the conrplaint we brought to the USDA's
attention on May 28, 2002. The USDA requested the Toledo Humane Society investigate the
allegations of croel theatment of a dog by Tom Skeldon. What USDA did not know is Greg
$loonifield from the Huntute Society is working close with Tom Skeldon and has been covernig up
compiaints in the past filed against Tom Skeldon

When the request came to the Toledo Humane Society, we were coutacted by a chief cruelty
investagator named Jed. The stories he told us of whats been going on at both the Toledo Humane
Society and the Dog Wardens shelter confirm abuse and cruel treatrnent of dogs.

Also a iother employee from the Toledo Humane Society contacted us and confimred abuse from
Toni Skeldon of dogs. Responsible dog owners have been contacting us from the Toledo area and
across the state there has been concem raised about the practice of the'roledo Dog Warden.

A veterinarian , Dr Krap also filed a coniplaint against the Toledo Dog Warden with the Toledo
Hun ane Society, it was never cvinpleted. Countless dog owners who have been to court frotu

citations issued by Tom Skeldon have eonze fonvard with information confrrmhig aninial cruelty,
including one woman who has saved her dogs for evidence.

We do know the video that is the issue in question of the dog mutilathig itself was fihned at the
Dog Wardens Shelter. A Polico Detective was involved in making the video. Why a detective was
invovled in niaking this video only raises more intent ofthe real reason the video was made. Mr.
Skeldon uses the video and sells footage of it in a training video for 40 dollars. In his training video
we find several violations of the state law on animal cruelty. They show footage of two dogs
fighting and call it a roll. This was staged for the video. There is nothing educational about the
traiuing video or the video of the dog mutilating itself.

We are askiug that the USDA investigate the exploitation of the video. We alsa are requesting the
Ohio Department of Agriculture investigate also. Whea so manypeople conie forward in a case
like this, it confirms the allegations about the video aud the Toledo Dog Warden are true.

The issue of Federal law Title 18 code (48) is raised. The only possible arguement from ttte Dog

Warden would be it is fbr educational purposes: This would not be true, given all the other
conrplahits raised against Mr. Skeldon. They claim fltey sedated the dog in the first episode of the

video, then in the second part they clainl it was riot sed'ated. If this dog was so dangerous as they
claint, then under Ohio law, they would of euthanized the dog. Also we have viewed the video and

lhe dog is not aggressive, he is playing tug of war with the fence, he is allowed to continue to the

poiut he starts to niutilate his gums and teetlt. This is cruel treatment to an anunal. The Dog

Warden claims to be an expert on Pit Bulls, they could of stopped the dog instantly.



kensington.Gate,^

There is also conceni fxx the statitics broadcast by Cli 24 Toledo in late July 2002. Mr. Skeldon

ciaims there is a decrease in the canine population, but a serious increase in the amount of dog bites
reported in Lucas Coutrty, with Shepherds nuurber one on the list.. A high rate of children are be'rng
vict.imized.

We feel Mr. Skeldon is not an expert and is incompeteut. Because of his actiocis focusing oai the Pit
Bull he lias neglected a more serious issue of an increase in dog bites from all breeds of dog.

What Mr. Skeldons cantpaigi is doing, is etiltaucing the deinand far tlte Ainerican Pit Bull Terrier.
When citizens are led to ihink that a breed of dog is extremly daugerous, all those who do not obey
the taivs ciave that type of dog for illegal uses. In fact the APBT is not a dangerous dog and there
is genetic proofproving that.

The Ohio Departmeert of Agriculture, because of state laws on animal cruelty should be the ageucy
to investigate Tom Skeldon and the Toledo Humane Society. We ask the ODA to investigate.

Sincerely,

Cynthia McCannnon
President
WAF
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http:llmembers.tripod.comJwaf4/;ndez.litm
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263 582 2938
AUGUST 23 2002

To : Shannon McQuaid
Luyul DcYL. ODA

Frirt[t: TM1TAF

Dear shannon,

We have 16 dog owners who have had court cases where their dogs
were in Tocn Steldons custody and ret_urricd ir, _^):%or condition.
Thetc: arE also two .,::_rer veterlnarians and a fonner employc-e of
'Tom Ukeldon. tife are in the process of gel:ti;zg them to gi_ve us
authorization to release their names. Here are three nemes which
should be enough to start witl-i. until we hear back from the
others we can't release thr.ir nam°s. Jei fYom the H4:n'.a^? Society
will testify if court ordered.

t^ahi.r't Shermen 419 810 7230 This ladies dogs where court. ordered

to be returned to her trom 7.'om Skeloon aiter he euthanized them.

Tli,>y a^rn in coid stnrage. ??ecaus^ their conditicn was serious

enough that she is holding them as evidence of abase that,

occur-ed while t.hey were in Tcn Skeldons custody. •

Dr Krop (Toledo) tulrt wRF cor,suitants that sh= had a. patiNnL

wit:^ a nale Pit Su!1 that was :n the castody of Tom Skeldoi-. T:Ia

dog was to be neutered. The condition ot' the dog was so bad Dr.
ICrop filea a com^•laint wit:t the Toledo Humane SocieFx. 7;?LF has
the name of the owner of t`ze dog and sne told us it 'r.ad s:.ars on
it ana it was bad enough :.hat a veterinarian filed a cvmplaint.
Jed from Lhe i'uledo Hurttarie SocieLy Lc1:i t.:s L:tat G-'ey $_oorf;.eld

never followed through wizh an invest:.gation. WAF asked Greg
B o•^^mfield about the complaint and was told it would take time
to lock_ it up a;id t;ial: he wvuld yel:. La^k Lo ua on it. h2.E never
heard anything else about it.

Jed R. z cruelty invest-igator foz the Toledo Huntane Society
confirmed to WAF that Tom Skeldon is cruel to dogs at his
snelter and ;aade us awe.re of several issues concern:ng
viol-atione the state lawa regulating and eontroling
anisnals(dogs).

winc:erc].y,
c1c•n ?ui

^ ^'.



July 2, 2002

VIA TELECOPIER

Ms. Cynthia McCanmion
CEO W.A.F.
Washington Anilnal Foundation

Dlv6bnofflnforcement
8995 & Mein Sheet Hwldmg I Rcyauldaboig, OLio 43068-3399

I Phouc614728^6240 Fax614-728-6328
ODA h9me page: www.sftte.ohus/agd e-mml: wwwagri@oluu-gnv

Dear Ms. McCammon::

As afollow-upto your letter datedMa.y 28, 2002, the department lacks jurisdiction, however, I have

f.^.r'r7md'...1̀ your letter Of C'A.,^iBuu regarding alleged an..".̂41 Cr llehy hy Tr^;;+ S^C91dnn t,/, MS. C_`Yl'ea

Bloomfield with the Greater Toledo Area Humane Society, in Maumac, Ohio-

I azn most confident that he wRl be able to follow-up and will make contact with you regarding the

allegations.

Thanlcyouforyourconcem, andifl canbe of fiutherassistance, pleasedonothesitateto callme at(614)

728-6240.

Smcerely,- -

OHlO DEPARTMENT OF AGRICULTURE

James R. Hoeksira G^
Chief of Enforcement

jrh/!dl

21(o (:^ -Sp 6T
Pmtcwting Fatmexs and Cousamcss 6iacc 1846 - E9aa1 OpBorhrmtyin FmPloyrtsnt and Serviees





CASE NUMBER: CRB02-15267 Reason-Briefly explain why a particular witness
is needed in Court-try to eliminate needless

PRAECIPE FOR SUBPOENA duplication of witnesses.
TOLEDO MUNICTPAL COURT

CRIlViIlVAI.. DIVISION
4.

State of Ohio, Countv Do¢ Warden Street

vs.
Paul Tellines

City
Reason

Clerk issue subpoena for witness to appear in 5.
Court room No. _Toledo Municipal Court, Street
555 N. Erie St., Toledo, Ohio 43624. On the City

20^ 2j 5T day of (joy,^ty^^3,,- , 2003, at am Reason
in behalf of Plainti

1. Greg Bloomfield-Toledo Humane Society Use reverse side for additional details ifneeded.
Street 1920 Indian Wood Circle Consult. with prosecutor if in doubt about
City Maumee Ohio 43537 necessity of a witness.
Reason Please provide the ranorts from the
investieation of a video made by the Lucas
Countv Dog Warden. requested by the United Novep^ber 18. 2003
States Denartment of A2riculture and the .
Washintton Animal Foundation in 2002. Please
have all reports in by November 19. 2003. Signed

2.
Street
City
Reason

3.
Street
Crty
Reason

q. v

i F':-ii.} a^';
n; ^
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beu.^s bei=^a a trusted and loye! comva^_-o^ animal. "('hese dogs were +nstn-leei*a'• in the
.-_ ens of s.-^ d set??ers wsio develoDed t is cauntu-v. *ieca:se the A rerir.s
Staffi^r:ishire Ter:ier (P:iaeric:.;n_ Pii Baat T:*rn:; possesses both "eJ ig n.n and exGe _-_
lo3a}r, t};ey ?fte7 #ave>.r^awest ::t3: srtticrs`wl:o?ook nothing tha3 vvasn't a:.ecessity.
ThO::gu ea;::-;:ncestws : f this breed -£.ro:^ F.n.^,tend, the develo^::teat of tre
Arae:-. , SL?iFordsrire T°...t^ ;.^`.^.e. °it Bull Terrier) :,a4ce... :h:s breed tr.:1y :n
,1mI-;c..n dog. !?Fsp^ ; efthese dogs _-_ to the LTni;ed States where *he,v lx. ere br^-d

ge` IOr the de'12P.!!s QFt12e !in!•'F'niltie^_ Jack, the jT111doe that =cCAmnlna7lleA Laura

IngaLs Sz+i^de-'s .r.. ^-nily across the pra-i°s wx: one such dog. Au _......,
Sts^ rd,.<!vre Terrier (A,ricaa Pit Bvl.' s r., o^ niz,°.•? t^, the A*nericxn Kertiei
C1rab i^. ? 935. One of the East S+a-TnrC!sl;ire Te^?ers 1'ecomi.zet= by the AKC
wEts z tamOus wA hinh;•-rsible dog. Iie was the helov.°<.t `°?'ere the Pap'. His real na_^>P
mas ?::cerzey's PaEer, t!:e dOg star nPt,ite nr.rinal "Our fiang Ce>^Fedies'•.

'7. re^ c xv^i t;Ln r .ab,°: o ,. _s. S; ^a dsb:r4 ? err s in h r a, Stnbby v.2s
ihe »osf de r red dog in tWM. ue earned the raF v of Ser e3rtt and was au w.-ded *.v: o
n?erta!s. ?3e was ed to the W;:i:e Hovse on t'rzee sepa:at: occa,.szmns, bi Presid.::L
G?51snr„ i?z d:: - and voolid; ?3e?en Kel!c-'s dc^ "p!it" also za :a*ev with he- on Lhe
U. S. °osta! Se;v'ice poste< ^O:n iM .arh 7 9nn=-

9i.re 2^?5 r;th the AIKC a K! 978 m.th the UKC, t]*_ese do=s have bw° ; se?e^?: ^c3y bred
for c-_T+y}aaionc_ip and Confppii3t,p^+ Th:S tvne of bTCed;RO not only concentrates 09 t-tle

,,,e:aT,f atffsb•stes of the .,,:,al, hu, also the `.e re :^" nf t_hy the a....: ^i p^:.s°.sses. T.^.e
:me-:..,.n StafTnrtfsi:i=e Terf^r (A-^re. var: Pit t^3•,il Terrier) is*a NuR and t°^ier craas
o. rce called th° `H,n.Sf and t.?w'". Bei:^,g a t.°."tei, the. An1ercP..Q-eta^'QTds;"*_,T+3 lreTPe' 2IId
Pit T.3 uli Te.^.-ieC pos4.sS i,TeY <j.'ive as do atl lei?sePc, That in itS:L Cloes nOt LaKc them

dnge:o*ss Or .....,,us. it hac been exae; °nce that the g:cb'errs a-socLa',ea ?F. 2 t}i?;
b:eed f:.M,e'.nte..a .., thC. tr,aŷpr3nr•;» e E,. ^^`n0, ^t'?Y+^:.,:: .

After srzin^g on the Ohio ^-= F:zghtm Task ; c^- , and he;.oN^ :,4 rnore i:=ii^ w::i; the
proh:eals that contin„e to exist with ,9no fi_'rtr+.lg ir. Ohin, i+ has become clear to me ?ha_i
the C;:?Ca.:T 7?-yes 03-i0 breed-s:.-ecific :M,^L not Or?y iae^"ective m t_?•e s^'U_oie ag^^w
vOg .̂,_a ht=^_^g a,-id 1.*responsih!e ou2ers}i^, b:;. tk:e : cspc^s;h;e o^3mers of t?a*:s
breed rether rhaaaccom?Ls:^_,^^ its ott;ecrives of pvb;ic sairty.

The Amer;can St? E^rCshl.'e Te-:ierr (Ar:,^can Pit BuL i'e..;ier) is owned and loved by
... LIly re.,_.c: sible in the State of G`urJ w^ across +1 e;7 ::e3 Sta:es. Thcy are.
campa^ ,.a doge. t._ts, therapy dogs, eyo^:. ao, . Tes.., e dcgs, herang dogs, : nrl
1.7ac!i^e clnas. and have. prr;•en iheir ,.v^rth time and *.ime ?, e Ohi^ tc ma`:e^ . .

critice.t char_̂ges i.n,Lli- c,_rrent !±reed_spec^a,-, w, E: enab?e respor.sible breeders. owmers
r.` ... . r±e::' ^hner :a enjoy this breed r. ;hn t kar

To :^L'Ofe 2::Jte^ al`.'C'.Jr o}'ea^.i.^,e publications Anna T.{?IE]?rY•le ^.Tir^Cl.95. "_No r^3tre: h.4Ni'

ma:y good and c,.n-aReoa.c a,,:s th=sc dogs p,o _n. ^., ._.atter h^,,
ioy_l?y and iiYei.itoence i5 de.:.,GnstT3ted, no ?sa''•.ECr how ?'='ic l;v,:S they ^^1D A'_ave 8^7

C ^ __Y ..[h*' tend ..:;'; „.v. .., f1,n,._ are m 7! th"e i.,,C?:° • ... L[.?1 .A„*. _ _ ,'°`f :il.H'
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CAL2O^YN CHAN
ATTORNEY AT LAW

2701 DEL PA9o ROAD STE, 130F373

BAC9AHENTO CA ff582°s
91 6/aea-6070,24 HO.

"Anybody who shoots a pit bull running loose is,jnstified;" said Kory Nelson,

the Banvxr city attorney.

San Francisco Chronicle, Monday, June 27, 2005

Kory Nelson, City Attomey
1437 Bannock St.
201 West Colfax Avenue
Denver CO 80202

Interested Parties:

I represent the American Canine Foundation in California litigation, currently against San
Francisco and Los Angeles counties. Each of these counties has either enacted laws which are
premised off of "Breed specific Legislation" (BSL) or are based upon BSL.

it?}062, ,; ^

It has recently come to our attention that you have a personal or quasi-governmental website
posted universally on the world wide web, whereby you clearly state that....

......: 'politically correet" arguments and lawsuits frotn dog owners,..........
organizations of dog owners seeking to expand their political base and justify

collections o€dues and donations,
and strawmen for dog frghters, including but not limited to such anti-BSL

groups as the American Canine Foundation."

Inasmuch as you are a govemmental employee, and one that has sought to influence, of your own
accord, such cities as San Francisco, attempting to convince the city that they should adopt your
stance which involves rounding up and killing dogs which have done absolutely nothing against
anyone or any specific pcmon, it strikes me as horreridously unethical, unprofessional, and
egregious that you should publish a public statement, wherein you outrieht accuse a nationally
known group (ACF) for its advocacy work on behalf of canines, and blatantly accuse the group.
of being "strawmen for dogfighters", when it is a known fact that dpg fighting is illegal in tlte
United States.

Making this statement public, and sending it out on the world viide web, combined with your
position as a govetnmental employee, indicates not only have you purposely availed to use your
governmental oosition and authority, but in fact have attempted to utilize your position to gain an
advantage in the civil arena by attempting to influence those who may have, will, or intend to
seek out facts regarding the legislative canine law regarding BSL.



^^o^s'r'IaIYUO^6`3n:53 F^! . _ .- .--

L-t this rega•d, we consider your attctnnt to influence others who are similarly positioned in other
govemment jobs as both illegal, as well as seriously unethical; furthermore, it is an obvious ploy
on your part to do damage to the credibility of American Canine Foundation because American
Canine Foundation has managed to obtain a ruling in Colorado which proves at least one of your

breed specific laws is not constitutional.

You have absolutely no evidence that would prove your allegation, and on its face this might
well be purposeful defamation published for the sole purpose of aeating a false light,
misrepresentation, and fraud.

Furthermore, as a govemmental employee, your statement is made in conjunction with your
position as a city employee, and you have therefore involved your employer as you claiin this
group will "act as a clearinghouse" for local and state government officials to obtain
information" as to BSL. You have, therefore, chosen to use your position as a city employee to
gain an advantage in spreading false information, misrepresentation, and fraud.

You also claim that "anti BSL" groups are "misleading" ignorant lawmakers into making quick
decisions. Surely you are aware that any advocacy group may lobby appropriately without
rnnning afoul of any first amendinent violations, and that your characterizations of "misleading",
without more, are without inerit.

Your statement that govemment attomeys, and officials can "network, shate experiences,
possible solutions" indicates that you specifically intend to disseminate your false information to
these particular individuals involved in specific issues, thereby it is overtly stated that your
information will travel to those in positions of authority involving these issues. As an example,
the Missouri Municipal League: Attomeys Newslettets states that your Yahoo group site on the
world wide web is available to "share both factual information on pit bulls and legal
research".........

As such, this is an attempt to mislead and influence those who wilt, may hear, or may intend to
consider BSL law, and therefore, your intent can only be to intentionally poison and corrupt the
minds of these lawmakers with misrepresentations, including those misrepresentations as to
American Canine Foundation specifically.
it is no secret that you only specifically NAMED the American Canine Foundation.

It is thc American Canine Foundation's formal demand that you immediately remove all
statements alluding to "strawmen for dogfighters", or any implication that such advocacy groups
ara in violation of legally expanding their political base orexpanding their base by obtaining
donations which are implicated to further illegal interests.

Second. we demand that you issue a public retraction which includes the factual statement that
you have absolutely no knowledge or evidence of this allegation, and that you are retracting such
statement. Such retraction shall be done by the close of business day (5pm) August 22, 2006, in
writing, and sent directly to my address on this letterhead. In addition, a duplicate of this
retraction shall be seat via email by the same date, directly to my email used for our federal case
(dog l iti gati on@ya.hoo.c om)



Further, if you do not make such changes, or if you insist on promoting your agenda regarding
BSL in this method, we will be forced to take furtber action against you and see to it that such
antics are stopped once and for aIL

Very truly yours,

Carolyn Chan, Esq.
Representing the American Canine Foundation
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.G?L 7t'?\TDnPI
Attorciey at Law

T0t9F13692773647 '" ' P:3 :3 -

320 N. Michigan St.reer - Seu+nd Floor • Toledo, Ohio 43624 • Off^ (4} 9) 243-1t44 • Fa= (4151) 243-5821

October 20, 2003

Karla Hamlin
cio Lucas County Dog Warden
410 S. Erie St.
Toledo, Ohio 43602

RE; City of Toledo v. Paul Tellings

Dear Karla:

Tt has been brought to our atte.tition by Mary Lee Nitschki, that wbi.le attending a convent?on
for Association of Pet Dog Trainers yo'u allegedly approached her and stated that everybody
associated with the Toledo dog trial are dog fighters and that they are proceeding with this litigation
for the money.

This is an inaccurate statement with no factual basis. No one involved with the Paul Tellings
cese is associated, whatsoever, with illegal dog fighting.

Please be advised that making false statements is a civil tort.

Sincerely,

^£j1 ^dC,w^! Kr^J

So] 7_yndorf

SZ:rs

P6Q,`^4C c ur-cM rMAri o^,1
a,u c.4
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In the 1980's the Humane Society of the United States supported breed bans and lobbied around
the country to pass such legislation. One significant case is Denver where they provided data that
was inaccurate on American Pit Bull Terriers and fatal dog attacks. People for the Ethnical
Treatment of Animals also support breed bans and have been lobbying to end domestic pet
ownership by banning dog ownership. These organizations are under FBI investigation and
support domestic terrorism. Below is some data on H.S.U.S.
ht[p://www.activistcash.com/organization_overview.cfcn/oid/136

ANIMAL RIGHTS AND "COMPANION ANIMALS"

"We are not especially 'interested in' animals. Neither of us had ever been inordinately fond
of dogs, cats, or horses in the way that many people are. We didn't'love' animals." - Peter
Singer*, Animal Liberation: A New Ethic for Our Treatment of Animals, 2nd ed. (New
York Review of Books, 1990), Preface, p. ii.

'''Peter Singer is the acknowledged founding father and chief guru of the Animal
Rights movement. Singer's disciple-is Ingrid Newkirk, who co-founded People for the
Ethical Treatment of Animals, also known as PETA. For more information, read About
Peter Singer & Who is Peter Singer?

In a perfect world, all other-than-human animals would be free of human interference, and
dogs and cats would be part of the ecological scheme, as they were before humans
domesticated them and as they remain in some parts of the undeveloped world.

From The PETA Statement on Companion Animals

"In a perfect world, animals would be free to live their lives to the fullest: raising their
young, enjoying their native environments, and following their natural instincts. However,
domesticated dogs and cats cannot survive "free" in our concrete jungles, so we must take
as good care of them as possible. People with the time, money, love, and patience to make a
lifetime commitment to an animal can make an enormons difference by adopting from
shelters or rescuing animals from a perilous life on the street. But it is also important to
stop manufacturing "pets," thereby perpetuating a class of animals forced to rely on
humans to survive." - PETA pamphlet, Companion Animals: Pets or Prisoners?

MORE PETA

"The cat, like the dog, must disappear... We should cut the domestic cat free from our
dominance by neutering, neutering, and more neutering, until our pathetic version of the
cat ceases to exist "- John Bryant, Fettered I{ingdoms: An Examination of A Changing
Ethic (Washington, DC: People for the Ethical Treatment of Animals (PETA), 1982), p. 15.

"It is time we demand an end to the misguided and abusive concept of animal ownership.
The first step on this long, but just, road would be ending the concept of pet ownership." -
Elliot Katz, President, In Defense of Animals, "In Defense of Animals," Spring 1997
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FROM HSUS

"Human care (of animals) is simply sentimental, sympathetic patronage." - Dr. Michael W.
Fox, HSUS, in 1988 Newsweek interview

"We have no ethical obligation to preserve the different breeds of livestock produced
through selective breeding.... One generation and out. We have no problem with the
extinction of domestic animaLs. They are creations of human selective breeding." - Wayne
Pacelle, Senior Vice-President oF HSUS, formerly of Friends for Animals; Quoted in
Animal People, May, 1993

"The life of an ant and that of my child should be granted equal consideration." - Wayne
Pacelle, Senior Vice-President oF HSUS, formerly of Friends for Animals - In Inhumane
Society, 1990

"The life of an ant and the life of my child should be accorded equal respect." - Wayne
Pacelle, Senior Vice-President oF HSUS, formerly of Friends for Animals, The Associated
Press, Jan. 15,1989

HSUS president John Hoyt hinted in 1986 that the animal-rights movement might be a means to a
larger end, telling Washingtonian magazine: "This new philosophy [animal rights] has served
as a catalyst in the shaping of our own philosophies, policies, and goals." John McArdle, the
group's Director of Laboratory Animal Welfare, frankly admitted in the same article that HSUS
was "definitely shifting in the direction of animal rights faster than anyone would realize from
our literature."

The group completed its animal-rights transformation during the 1990s, changing its personnel in
the process. HSUS assimilated dozens of staffers from PETA and other animal-rights groups,
even employing John "J.P." Goodwin, a former Animal Liberation Front member and
spokesman with a lengthy arrest record and a history of promoting arson to accomplish
animal liberation and end all animal agriculture in the United States.

INFORMATION ON PETA

* They want animals to have more rights than human beings.
* They are against eating meat.
* They are against people having pets.
* They are against hunting and fishing.
* They are against the use of seeing-eye dogs.
* They are against the use of dolphins by the US military to find ocean mines.
* They are against the use of police dogs.
* They are against the use ofanimals for research that saves human lives.
* They are against putting animals in a zoo_
* They are against using animals for any form of entertainment.

* In a 1992 report by the NCIB, National Charities Investigation Bureau, PETA spent 42% of its
'organizational expenses on fundraising. Only 20% on actual research and investigation in to
animal cruelty.

2



• More current reports examining PETA's tax tilings have showri aslittle as 1% oi ftiA`s
total revenue actually goes directly to helping animals; usually small donations to animal
clinics or similar organizations.

Supporting Terrorism.

PETA has contributed thousands of dollars to known activist extremists. Most of these extremist
were involved in either ALF or ELF, two organizations under FBI watch. The FBI is monitoring
these organizations for acts of terrorism in the United States. These acts include arson, bombings,
cutting the brake lines on fishery trucks, breaking and entering, destruction of govemment and
organizational research laboratories and murder. ALF, in one statement, has admitted to over 100
acts of terrorism, all in the name of animal rights and the economy.

PETA has given over $45,000 to the defense of Rodney Coronado, an ALF member convicted of
a firebombing at Michigan State University. During this criminal act of arson, Rodney Coronado
stole documents and had them sent to a PETA member, the sending of these packages was
prearranged by the president of PETA, herself. One of the packages was intercepted by the FBI.

Timothy McVeigh, the Oklahoma City bomber, during his last meal, decided to not eat meat.
PETA's response to this was given by Bruce Friedrich, when he told reporters "Mr. McVeigh's
decision to go vegetarian groups him with some of the world's greatest visionaries."

PETA published a pamphlet entitled "Activism and the law", that offers advice on burning
laboratory buildings. This same pamphlet states "there is a higher law than that written by those
who subjugate the helpless", it states that the use of illegal actions may be unpopular, but "no
struggle against exploitation has been won without them."

PETA contributed $27,000 to the legal defense of Roger Troen for burglary and arson at the
University of Oregon in 1986. In 1989, PETA informed its members of the payment.

PETA's 1988 Form 990. PETA contributed $7,500 to the legal defense of Fran Stephanie Trutt,
convicted of possessing pipe bombs and prosecuted for the attempted murder of the president of a
medical laboratory.

PETA's 2001 Form 990. PETA payed lawyer fees for animal rights criminals involving the North
American Earth Liberation Front, an FBI-declared domestic terrorist organization.

-"I will be the last person to condemn ALF (Animal Liberation Front)."
- Ingrid Newkirk, in the New York Daily News, [December 7, 1997]

-"If we really believe that animals have the same right to be free from pain and suffering at our
hands, then, of course we're going to be, as a movement, blowing things up and smashing
windows ... I think it's a great way to bring about animal liberation ... I think it would be great if
all of the fast-food outlets, slaughterhouses, these laboratories, and the banks that fund them
exploded tomorrow. I think ifs perfectly appropriate for people to take bricks and toss them
through the windows ... Hallelujah to the people who are willing to do it."

- Bruce Friedrich, vegan campaign coordinator of PETA, "Animal Rights 2001" conference
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CONCLUSION -

Both HSUS and PETA support breed bans and breed retrictions, and other organizations in the
United States including animal control that follow the Animal Rights.agendas also support them.
The intent of the breed ban is not to protect the public but to end domestic pet ownership which is
why when we look at the data in cities where breed bans have been enacted we find they do not
protect the public; what we do find is heavy lobbying by animal rights organizations and their
members to aid in attempting to pass breed bans.

Animal rights groups such as PeTA, HSUS, Green Peace, et,al have launched an all out attack on
the animal industry in the United States. The vast agriculture/animal industry includes everything
from our pets, to our food supply, to gannent manufacturers, shoe, and leather goods, circuses,
rodeos, to pharm.aceutj.cals. Llnder the guise of hel.ping animals the animal righ.tists. bave worked
to initiate legislation against poultry producers, beef producers, pork producers, and wool
growers, and pet owners.

They have created amedia nionst.et in orderTo have cities and coUntiCs, and states initiate breed

specific ordinances to prohibit pet ownership by breed. Breed specific dog ordinances remove
ownership and property rights in animals. Once enacted any or all other breeds or species are
eligible to be added until animal ownership and use has been abolished, collapsing the economy
of the United States. Under laying all of the other facets of our economy is the animal/agriculture
industry. The animal rights groups are being closely monitored by the Justice Department,
specifically the ATF, and the FBI. The ALF, and ELF are supported by PeTA and are considered
to be domestic terrorists. They support the radical overthrow.of the United States governntent,
and are willing to sacrifice the total economic collapse of our Country to achieve that goal.

By Associated Press
June 17, 2005, 2:15 PM EDT

AHOSKIE, N.C. - Two employees of People for the Ethical Treatment of Animals were
charged with animal cruelty for allegedly picking up.dogs and cats from shelters and
dumping their dead bodies in the garbage.

Police said they found 18 dead animals in the bin and 13 more in a van registered to the
activist group, all from shelters in the state's northeastern corner.

Investigators arrested the two workers after staking out a garbage bin where animals had
previously been dumped, police said Thursday.

PETA President Ingrid Newldrk said the workers were picking up animals to be brought to
PETA headquarters for euthanization. Veterinarians and animal control officers said the
PETA workers had promised to find homes for the animals rather than euthanize them,
according to police.

Neither police nor PETA offered any theory on why the animals might have been dumped.
PETA spokeswoman Colleen O'Brien said the organization euthanizes animals by lethal
injection, which it considers more humane than gassing animals in groups, as some counties
do. The group scheduled a news conference Friday in Norfolk, Va., where the group is
based.
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Police charged Andrew Benjamin Cook, 24, of Viiginia $each;Va.,'aud Adiia ,ioy Rinicie,°
27, of Norfolk, Va., each with 31 felony counts of animal cruelty and eight misdemeanor
counts of illegal disposal of dead animals. They were released on bond.

No home telephone number was listed for either Hinkle or Cook, and a message left for
Cook at PETA headquarters was not returned. A PETA spokesman said he did not know
how to reach Hinkle.

In this country according to a study done by the National Council on Pet Population between
1994-1998 showed 2- 2.3 million dogs are taken in by shelters across the country each year. 44%
are found new homes or returned to their owners. The number two leading cause of dogs ending
up in shelters is landlord issues ( insurance discrimination and breed specific legislation )

American Canine Foundation
23969 NE State Rte 3
Suite G10l
Belfair Wa 98528
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a v©rES ... Do^s youRS?
Yes my dog votes... but what about yours?
It's high time they did or the possibility of no-dog households may become a reality.

More than 40, 000, 000 American
households own at least one dog. When
you add cats into the equation more than
50 percent of all Americans own a love-
able furry fuzz ball. Furthermore ...when
you add all categories of pets into the
equation, pet ownership approaches 70
percent of all Americans. That's a very
impressive statistic and these same folks
sponsor a multi-billion-dollar pet indus-
try that generates more than S 14 billion
in food and billions more in veterinary
care, toys, and other related products.
One could also assume this would create
a significant block of voters -- and it does.
The rub of course, is that not all of those
pet owners belong to the same party or
share the same ideologies. The purpose
of this article is to persuade you to come
together to actively support your right to
own a pet.

There are groups that are busily work-
ing to make the right to own any animal
a memory. They are known as'Animal
Rights Organizations." They are well fi-
nanced and conunitted with thousands of
like-nzinded activists promoting legisla-
tion and ordinances that will eventually
lead to "uo pet" households.

These organizations sound like kind
and caring groups who only want what's
best for "man's best frfends." Humane
Society of the United States (HSUS) is
the largest. The word "Humane" by its
very nature sounds great. People for the
Ethical Treatment of Animals (PETA)
is another Animal Rights Organization
(ARO). Who wouldn't want their animals
treated ethically? Howeve; these two
organizations do not support the animal
welfare that their names would indicate,
but instead are conunitted to the concept
of'Animal Rights." There is a huge dif-
ference between the two!

Both organizations subscribe to the
"Animal Rights Agenda" (ARA) listed
below...

l. Abolish all animal research.
2. Abolish all product testing, dissection,.

or demonstrations on animals.
3. Encourage begetarianism' for ethical,

ecological, and healing reasons.
4. Phase out all forms of 'animal

agriculture' ...i.e. the growing of
animals for food.

5- Abolish all pesticides and any form of
predator control.

6- Transfer the enforcement of animal
welfare legislation from the Departrnent
of Agriculture to a new agency created
for the protection of animals and the
environment.

7. Abolish all trapping and fsr ranching-
8. Abolish all'hunting and fishing' for

sport.
9. Save the rain forests ancl ban all

international trade in wildlife or
goods produced from exotic animals.

y_l

10. Abolish all breeding of companion
animals... including pedigreed or
purebred dogs and cats.

11. Abolish the use or association of
animals in sports, entertainment,
zoos, rodeos, coursing, or aquariums.

12. Prohibit the production oi genetically
manipulated transgenic animals.

If you pay attention to Plaiilc 10 of the
ARA you will understand why it's impor-
tant for anyone's dog, cat, ierret, goldfish,
or parrot to vote. Now is the time for
pet owners to cross party lines and come
together in one unyielding group that will
spoil the plans of the ARO's. It's "Good
bye Fluffy" if we do not.

"It can never happen" you say! Au
contraire ... and here's why. In the last

20 years the Animal Rights folks have
incrementally chipped away at your right
to own...let alone breed...a dog or a cat.
They have influenced legislators from
every State in the Union to introduce leg-
islation that would curtail your rights to
breed or own a pet. I have testified before
such legislative committees and in one
heated moment...a lobbyist for an ARO
stood up and shouted ..."Even one litter
is too many!" and they mean it folks.
Animal Rights Organizations have influ-
enced coramunities, cities, and a couple
of states to adbpt the "Guardian Issue."
That takes any pet out of the property
category and while they make it sound so
innocent, there will come a day when a
judge will allow a pet "Guardian" to act
in the "best" interest of your animal, no
matter what you want to do. hmocent it
is not.

Breed Specific Legislation (BSL) also
is a hot topic and Pit Bull or Pit Bull-like
dogs are banned in many cities in the
United States and Canada. Now Califor-
nia has SB 861 that will allow any city
to establish dangerous dog ordinances on
any breed. That's a big incremental CHIP
at your right to own a dog or cat.
Lately AROs are pursuing a new tac-
tic -- Mandatory Spay & Neuter Laws
(MSN). MSN is a critical step toward
their ultimate goal of completely elfmi-
nating pets. If all dogs and cats must be
spayed or neutered they simply cannot
reproduce...ergo success to Plank 10. Yes,
current propositions allow for service
dogs and show dogs to be exempt from
MSN...but chip...chip...chip... they'll be
back for them in a year or rwo.

Your political preference makes no
difference on this issue, but your position
on animal ownership does! Do you want
to be able to own a pet or not? If you
don't...continue to elect or do nothing to
impede the ARO -backed candidates that
would do away with pets ... period. AROs
have web sites with just such candidates
listed to be worthy of your money and
support. Why don't we^ The simple an-
swer is we're not as organized as they, bu:
that must change and change quickly.

Contiromd on page ^
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113 Ch Dan Ands Seiko 4 1 0 0

111 Leiter's Nip and Tuck 2 2 5 0

110 JerrsPinebearhAmericanJau 4 1 0 0

110 ChMHnyhtSurisDaubleTmubie 3 1 0 0

110 Ch Moorhede's Yuma v Leeba's 3 1 0 0

110 RegencyAltaGesrone 2 0 0 1

109 $orvival's Kool Dude 1 0 0 0

102 Ch Circle Slash's Oscares 3 3 0 0

102 ChZytutHoheneichenShiloh 3 1 0 0

102 ADESelE%ChWel.oveDuChierisPetrwtHT,TC 2 0 73 0

101 Ch Linnloch Paper Chase 3 4 30 0

101 CnMariFiorisf3oldRulervJudeen 3 3 18 0

101 PeddaQesMr.Goodbar 1 0 46 0

100 Ch Gunyea's Durango 3 1 16 0

100 Ch Bravds Do Or Die of Nordlicht 3 2 57 0

99 Ch Carousel Fanos Cosby Elkhill Pr 1 2 5 0

99 Ch Wndwalker's Yurra TC. Hr 3 1 22 0

99 CnKaleef'sManOWarFa&rigiaCD 3 0 32 0

99 Ka'anar7a Wmrdng Calors CD 2 2 99 0

98 Kaimacha The Racketeer 3 0 5 0

97 ChFmhlich'sColVain 4 0 0 0

97 Topa'sCamNeelyvDebanair 3 0 0 0

97 Ch Eagle Valley's Pfizer 1 0 26 0

96 Ch Marydor(s Othelb 2 0 0 0
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92 Ch Kohom s Going Places 3 4 0 0

92 Sel Ch Landaleigh's Ouedo Vuelo CD 3 1 0 0

91 CaralonOEDTexasCutter 2 3 0 0
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89 Summerside'sArmyofSandrnark I 1 0 0

89 Broxn Hills BWrksrtuth Rotoha 1 I 0 0

89 Sel Ex Ch Kamgin's Hoodlum ol Castlehll 2 7 82 0

98 Ch Saterhaus Invader TC 3 0 0 0

86 Cavy Tucker Flill's Saber 2 1 0 1

87 Ch Kos Mar's Sh.oeless Jae 1 1 15 1

87 Sel Ch Linden Hills Hayabusa 2 5 43 0

87 Covy Tucker Hill's Fiiestorm 1 2 10 0

86 SelChTrafalgar'sNightraiderK'usmet -2 2 22 0

85 Scherlo's LmderYtlls Shaoter 2 2 5 1

83 Ch Huntingtons Talk of the Tovm 1 1 25 0

83 Ch Lamar of Mardon 3 2 23 0

82 Ch Seashore's Monopoly of Beary 3 0 0 0

82 Ch Taia Airway Carty's Legend KCK IiT, RN. CO 2 4 20 0

81 Ch Icn 0iem mn Haus Aye 3 1 10 0

81 ChVOnZecher'sDucHdiday 2 1 19 0

81 Kennetwood's Knight Rider 2 0 10 1

91 Ch Beaufon'sSt.Nick 2 0 58 0

60 Hcheneichen San Mar MVP Edan 1 2 15 1

Continued fram page 6

That means you must support groups that are dedicated to
spoiling the ARO's plans. Groups like the German Shepherd
13og C:iufi of Amenca's'gtbi^`^nr:"s]3itirs^uic^:;s;.ti iegis:atios, °
Educational Effort (AALEEF), the National Animal Interest
Alliance (NAIA) -- an excellent organization headed up by
Patti Strand, and the American Kennel Club (AKC) are knee
deep in fighting the AROs. The newest and very effective
group is the American Canine Foundadon. The ACF was a
party to the successful appeal and L7vertuming of a BSL case
in Ohio. (Tellings v Toledo Ohio) They also have filed suit
against the CA SB 861 bill. I'm hoping for results similar to
Ohio.

Contact any of these organizations at the following websites:
• RALEEF@bellsouthnet
• www.naiaonline.org
• www.akc.o

o come
together to defeat those who would... and are...taking away
your right to own a dog, cat, or any pet. Horse owners unite!
ARO success would also eliminate horses from the planet.
We must put politics aside and form a coalition that will in-
sure big sloppy kisses or a purring cat rubbing up against you
forevet This isn't a liberal or conservative
issue. Liberals and conservatives love their pets in the same
ways. Each of you must become an advocate for your contin-
ued relationship with your pets and influence your friends
to do the same. We must form coalitions of owners, Parent
Clubs, and all those who want to have their right to own a
pet guaranteed in the future.

NAIA has another site called the NAIA Trust. Find them
at www.naiatrustorg. They have great information on how
to make your votes count the most. It's time we take off
the gloves and give back to the AROs what they've given us
over the past 20 years. We cannot remain complacent in this
battle or we surely will lose. We must educate the uneducated
and then use education to elevate standards in responsibility
and care.

The AROs wotild have you all believe theirs are the
only solutions to their perceived crisis. There is no crisis.
Statistics show that 7 of 10 owners of dogs and cats have
them spayed or neutered. There are irresponsible pet owners
though, and they are the ones we must reach. We can do that
by teaching"Responsible Pet Ownership 101" at every edu-
cational level. By doing so, we could graduate class after class
of responsible pet owners that will obey existing pet laws. We
don't need more laws...we need more common sense. You
cannot legislate responsibility ...you must educate.

Get involved - make your voice heard. Go online and
contribute - contact your local leaders, write letters to your
editors and encourage TV reporters to explore the AROs and
their plans. We need to make ourselves heard above the din of
ARO's demands. But whatever you do, VOTE! My dog votes
and will do so with common sense. How about yours? n

Paul Root, Chair
RALEEF (a committee of^
German Shepherd Dog Club of America
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AFFILIATION WITH CERTAIN BREEDS

By Prof. Dr. Irene Stur .
Inslitute for livestock-breeding and genetics
University of veterinary medicine, Vienna

LITERARY OVERVIEW

FORMATION OF PHENOTYPICAL CHARACTERISTICS

The individual formation of phenotypical characteristics is based on interaction between genetic type and
the environment The beritability is a gauge for that part which the genetic type plays in the formation of
phenotypical characteristics. Characteristics with low heritability are strongly modified through
env'sonmental factors and can only be influenced in a small degree Yhrougb breeding, charncteristics with
high heritability are insignificantly changed through environmental factors and are generally easily
influenced through breeding (SCHLEGER and STUR, 1986). The problem in breeding of low heritable
characteristics is, among other things, that on the one hand the judgment on the genetic type, of the
individual animal and on the other band the inclusion of a genetic variant in a population of a breed,
which is the prerequisite for selection, is only possible amid a strictly standardized environment. Because
of the fact that in dogs the common demeanor represents the individual attitude, it cannot be concluded that
the genetic judgment of an individual animal or the inclusion of a genetic variant as the prerequisite for
effective selection for low heritable characteristics is the necessary standard norm. •

BREEDCONCEPTION

A breed is a group of individuals within a species that are different in certain characteristics from other
groups of individuals and inherit.these variations of characteristics (WiBSNER and RIBBECTC, 1978). The
frequent features within the breed make up the norm, or the breed standard (COMBERG, 197 1). Generally
between the breeds exists a discontinuous variation relating to the chatacteristics of the breed, that means
that animals with exh-eme characteristics of a breed are stin outside of the standard variation of another
breed.

W ithin each breed exists a genetic or phenotypical variation for all eharacteristics of which the extent for
each characteristic is different and which is dependent on size of population, inbreeding standard of the
population, and selection.

DOMESTICATION AND FORMATION OF BREED

As a result of domestication there is a changefrom the selection versus natural selection, which the wild
population is exposed to, to artificial selection thrdugh people. According to differing interests that people
have in pets, new breeds are created.



ORIGIN3 OFBREEDS IN DOGS

Apart from geographically determined differences relating to color and length of coat, bone structure or ear
shape, things that are already consciously preferred by breeders, the first dog breeds originated as the result
of selection for certain uses (ZIMEN, 1992). Without a doubt, people at.first used the instinct of fight and
protection in dogs. From there originated the first herding dogs, that protected the herds against attacks
ffrom wolves and coyotes (FINGER, 1988), the first hunting dogs, that were used amoirg other things for
the hunt of valiant game, the first.farm dog forproteclion of human settlements and later war dogs, that
were taken into a war as living weapons (ZIMEN,,1992). In the beginning, there were no breed standards as
we know them today. Selection resulted on half natural basis. Only those dogs were used for reproduction
that were suited the best for a certain purpose. Because only large, powerfitl, and courageous dogs showed
the best skills in the aforementioned utili2ation there were no significant differences in reference to their .
ezterior or their character.

In the course of time nothing substantial changed in the main utilization of dogs. Specialized direction in
breeds was established in the area of hunting do^s as well as in special leisure activities that were
estab]ished in England toward the end of the 16 century. Greybound races and dogs fighting bulls lead to
the breeding of dogs that were especially suited for this "spott". Through.the use of the fighting dog those
qualities wereused that were also evident in the original usage of the dogs for hunting and guarding.
Originaliy only reserved fnr royalty, especially the bullfighting soon became a national pastime. Later dogs
fought against dogs (because buying bulls was too'expensive) and a8e.r dog fighting was forbidden by the.
parliament in 1835, they were used against rats (SEIviENCIC, 1984).

Breeding of pedigree dogs in the modern sense only existed since the middle of the 19`" century. In 1859
the fnst dog show was held in England. With the establishment of the British Kennel Club in 1873 the
framework for affiliation in breed, breeding and exlubition was laid (2MEN, 1992).

BREEDING OF PEDIGREE DOGS TQDAY

The goal of today's breeders concems itself with the breed typical exterior, which was defined by the
Federation Cynologique International (FCI) for standards of breeds. In some breeds a prerequisite for
breeding is the absence of certain congenital defects, i.e. hipjointdysplasy and for certain breeds (IHce
hunting dogs and woildng dogs) a test for the auimals that are to be bred is requested.

As the interriational umbrella federation, the FCI is worldwide the most significant institution in dog
breeding. In each country the FCI acknowledges a national breeding association, in Austria it is the
Austrian Kynologenverband (OKV). The FCI is responsible for the recognition of breeds and breed
standards, whereby the standard of individual breeds.is made available by the country of origin of the
individual breed. The breed standards address the outward characteristics as well as give indications to
desired nature and temperament of the breed.

The OKV makes available on a national-level a framework for classification which outlines the minimum
requirements for breeding permits. The individual breeding associations can only influence this framework
as far as intensifying the breeding prerequisites is concerned. `

TEST FOR USAGE AS A BASIS FOR SELECTION



Breeds which are selected based on tests, must not necessarily be prefetred for breeding because of genes
that promote aggressive bebavior. In working with guard dogs one builds on the instinct to search for prey
and the play instinct The protective sleeve that is used is for the dog only prey for which the fictitious
culprit competes with him (BECHTOLD, 1985; SWAROVSKI et al., 1986). This connection is also
confirmed through results of a test by HRUBY (1991), where 1119 dogs had completed the guard dog test
and a significant correlation between the test subjects of "fighting jnstinct" ,"attack" and "courage" as well
as the subordination field "fetch", which rests especially on the instinct to search for prey and the joy to.
retrieve, was found In addition, in this test the significant correlation was found between the points that
were achieved in the guard work and the points in the subordination. It testifies on the one hand that the
performance in the guard work makes up a large part of tcaiued performance and on the other hand
underlines the significance of obedience and the willingness for subordination in the training of a guard dog
and therefore in the choosing of a breed as well. These results support the opinions of FEDDERSEN-
PETERSEN (1992b) and REHAGE (1992), who descn'be as especially daagerous such dogs that have been
encouraged within a$amework of guard training to be aggressive in behavior, but then the training was
discontinued and they were not adequately trained in subordination.

IDEN'T1FICATI ONPOSS1BIIdTIES

Identification possibillties in the individual animal are possible on the basis of inherent and acquired
markings, whereby the possibility of falsification and error can never be excluded. Unmistakable
identification is possible on the basis of definition of blood groups respectively polymorphuous protein and
enzyme systems (SCHLEGER and STUR, 1986), on the basis of DNA - fingerprints (JEFFREYS and
MORTON, 1987; GEORGES et al., 1988) as well as with microchip identification (N.N., 1993).

Based on blood groups, polymorphuous protein- and enzyme systems as well as DNA-fingerprints
respectively canine micro satellites, the verification of an indicated lineage of two specific parent animals is
possiblein an individual dog (MORTON et aL, 1987; BINNS et aL, 1995; FREDHOLM and WINTERO,
1996; ZAIC and SAMPSON, 1996).

Identification of a paiticular breed affiliation is nevertheless only possible based on exterior marldngs
which are defined ia the breed standards, however in an individual case the undoubted afflliation of a dog
to abreedis only partiaUy possible.

Of course, based on canine DNA markers one can execute genealogical studies about the genetic distance
between breeds or populations (FREDHOLM and WINTERO, 1995; OKUMARA et al., 1996; .
PIHKANEN et aL,1996; ZAJC et al., 1997) but affiliation of a single dog to a certain breed or the
determination of lineage of a mixed breed dog of certain breeds based on canine markers is not possible
according to cunent scientific standings (TEMPLETON, 1990).

SIIORT OVERVIEW ABOUT HISTORY AND DEVELOPMENT OF INDIVIDUAL
INCREVIINATED BREEDS

I) MASTIFF (SCHMIDT, 1990): molossoid, mastiff like dogs were already found in very early cultures.
A tenacotta plate of Assyrian origin dated from the 7d' century BC shows a man whose hand is resting
on the back of a dog of enormous size and molossoid type. Based on archeological finds, depictions



and scalptvres it can be concluded how mastiff &tce dogs were used in the time befdre Chrisk
Ubviorisly they were used as guaro, ^d'nunuiig dogs'for`vahant gamo: in the antique Rome
such dogs were used for gladiator fights and for fighting against wild animals such as bears or lions. .
Mastiff like dogs were also used in the time after Christ, especially in the Anglo-Saxon reabn,
predominantly as guard dogs and for protection as well as fighting dogs. To be sure they were used in
England as well for show figbts against lions and bears. Orderly breeding of the Mastiff was
established through the formation of the OEMC (Old English Mastiff Club) in 1883. World War I and
II formed a population genetic bottleneck for the breed, so that through cross breeding with St.
Bemards and BullmaStiffs the population was expanded.

MASTIFF BREEDING TODAY: Additionally to the detailed standards for the exterior for today's
Mastiff^ the following is required (FCI standard):

Characteristic distinctions: large, massive, powerf-ul, symmetrical, well build body. A combination of
nobility and courage.

Demeanor. Quiet, loving towards his owner, yet able to protect him

MASTIFF BREEDING IN AUSTRIA: Mastiffs are bred i n Austria within the framework of the
Molosser-Club-Austria . Fundamental prerequisite for the use of the bree,d, (MOLOSSER-CLUB-
AUSTRIA) are health, age based development, demeanor and appearance that are distinctive to the breed.
Additionally to genetic defects like exterior defects and hipdysplasia, excessive aggressiveness and
pronounced timidity are causes for exclusion to breed.

2). BULLTERRIER (SCHLEGER, 1983): The ancestor of the Bulltenier was the Mastiff, out of which
the Bull dog was bred at the beginning of the 171° century. It was smaller and lighter than the Mastiff
and was used for bull fighting. In order to breed more agile and faster dogs that were willing to submit,
to be used for pure dogfights (fighting dog vs. dog),.the Bullterrier was cross bied to the Terrier at the
end of the 18th cenhsy. In 1835 animal fighting was officially forbidden in England, unofficially,
however they continued. The popularity for selection in the initial Bullterriet resulted out of his usage.
Only those dogs that succeeded and survived the'tr fights were bred.-Particular worth was always given
to the dogs being ready to subniit, because it had to be possible to separate the animals after individuat
fighting rounds and because the aggression of the dog should not be directed towards the owner of the
dog.

BUI.LTERRIER BREEDING.TODAY: Alongwith the detailed standards for exterior (FCI
standards), the following is required of today's Bullterrier:

General appearance: The Bullterrier must be powerful, symmetrically muscular and mobile. His
expression should be lively and intelligent; he should show courage alongside an even temper and the
willingness for subordination.

BULLTERRiER BREEDING IN AUSTRIA; In Austria Bullterriers are bred within the framework
of the Austrian Bullterrier Club.

Prerequisites'for breeding are (AUSTRIAN BTTLLTERRIER-CLUB, 1979): Health, faultless build,
sufficient strong bones.

Show assessments must include at the minimum two ".excellent" far males at intemational shows, for
bitches two "very good" or one "eccellent" respectively. at iimtemational shows.



3) MASTINO NAPOLETANO (WEISSE, 1990): The origin of the Mastino Napoletano was in the...a_.
ck' ,n_p avgs or'iEa"ryTn. the°miCdie agds.i:ike the Iv3astiif or $irlldog in England, the boar hound in.

Germany, and the Great Dane in France, they were used to hunt valiant game. The actual establishment
of the Mastino Napoletano happened in 1949 with the recognition of the standards for breed.

MASTINO NAPOLETANO BREEDING TODAY: Along with the detailed standards for exterior
(FCI siandards), the following is required of today's Mastino Napoletano:

General, breed typical chacacteristics: The Mastino Napoletano is the guard dog par excellence. He is
enormously heavy, strong boned, powerfut, rough looking but yet majestic, robust and courageous, his
expression is intelligent, his temper is even; obedient and not aggressive; as a defender of people and
property he is unequalled.

MASTINO NAPOLETANO BREEDING IN AUSTRIA: The Mastino Napoletano is bred in
Austria within the framework of the Molosser-Ciub Austria.
Foundational prerequisites for breeding according to the Molosser-Club-Austria are: Health, age based
development, temperament and appearance distinctive to thebreed. Genetic defects like exterior faults,
hipdisplasie, as well as excessive aggressiveness and pronounced timidity are causes for the exclusion
to breed.

4) FILA BRASILEIRO (DASER, 1990): The molossoid dogs of Southern Europe are considered to be
the ancestors of the Fila Brasileiro. These dogs accompanied the immigrants to Brazil where there
were first used mostly to hunt. In addition they served to protect haciendas and guarded slaves. They
were supposed to find and confront run away slaves, but not hurt them, because loss of a slave was
considered economical loss. WRh time different breeds were crossed with the original mastiff like dogs
of Brazil, such as Bulidogs; Bloodhounds, as well as Foxhounds; Greyhounds, and Pointers.

FII.A BRASILEIRO BREEDING TODAY: Besides the detailed standard for appearance according
to the PCI standards, the following is required of the Fila Br-sileiro; A significant part of his character
is courage, determination and projected bravery. He is submissive towards his owner and his family
and tolerant of children. His loyalty is famed in Brazil. He always seeks out the companionsliip of his
owner. He is suspicious of strangers. He is basically quiet, his self-assurance and self-confidence are
not shaken by unknown noises or new environment He is unequa$ed as a guard dog. His instincts
define him as a hunting dog for large game and a herding dog for cattle.

FILA BRASII,EIRO BREEDING IN AUSTRIA: The Fila Brasileiro is bred in Austria within the
framework of the Molosser-Club-Austria.
Foundational prerequisites for breeding according to the Molosser-Club-Austria are: He alth, age based
development, temperament and appearance distinctive to breed. Genetic defects like exterior faults,
hipdisplasie, as well as excessive aggressiveness and pronounced timidity are causes for exclusion to
breed.

5) BORDEAU%DANE (PUFAHI, 1990): The Bordeaux Dane is the direct descendant of the numerous
Dane types that have existed for along time in France. They were used as pack dogs for large game,
war dogs, in the arena and to protect cattle, as well as butcher dogs. The first breed standard was
publicized in 1896.

BORDEAUX DANE BREEDING TODAY: Besides the detailed standard for appearance according
to the FCI standards, the following is required of the Bordeaux Dane: Oveiall appearance: The
Bordeaux Dane is an extremely robustly build colossus with a very musculai, harmonic body build_ It
offers a view of an athlete that demands respect, is muscular, imposing, and proud. Once a fighting
dog, they now are used as guard dogs, a task which they fu1fiIl with attentiveness and courage, yet
without being aggressive. This dog is very loyal to his master and loving towards children_

BORDEAUX DANE BREEDING IN AUSTRIA: The Bordeaux Dane is bred in Austria within the
framework of the Molosser-Club-Austria. Foundational prerequisites for breeding according to the
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Iviolosser-Club-AustTia are: Health age based develnn ^ e, t^^peram^t and apnAa erP^,stina;tive r^ ,
breed. Causes for exclusion to breed 'mclude genetic defects, hlce exterior faults, hipdysplasie, as well
as excessive aggressiveness and pronounced timidity.

DOGO ARGENTINO (SCHIIviPF, 1992): The origin of the Dogo Argentino was probably the
Spanish Alano;'a dog that was brought with the Germanic exodus around 400 by the Alanians to Spain.
These B.ogs corresponded in type to a Dane like pack and sporting dog. In the course of colonization
these dogs were brought to South America and used among other things as support for the Spaniards
during the colonization of South America. Through performance selection a breed with unsurpassed
instinct for fighting was developed. They were largely insensitive to pain and robust to the point of self
sacrifice. The British, who came to Argentina to build the railroad net, brouglrt Bullterriers along so
that dog fights would distract them from being homesick. In that way Bullterriers were introduced into
the local dog breeds and dog fighting as entertainment was established. Around 1920 dog fights were
lawfully forbidden. In order to sustain the Dogo Argentino it was decided that,'based on the old
fighting dogs, to create a new breed that would be used to hunt game like wild boar and puma. To
improve the hunting abilities, dogs of different breeds, h7ce Pointers, German Danes, Bullterriers,
Bordeaux Danes, Boxers and Irish Wolfhounds were crossbred in the 50's. In 1947 a new breed goal
was established: A dog who pursues quietly with a persistent sense of smelt, a strong fighting instihct
because of the game that was hunted (wild boar and puma), but not rowdy, because it had to work with
other dogs. Of white color so he could be distinguished from the opponents. Small enough to work in
thick brush but large enough to be fast and strong.

DOGO ARGENTINO BREEDING TODAY: Besides the detailed standard for exterior appearance
according to the FCI standard, no other general characteristics arezequired.

DOGO ARGENTINO BREEDING IN AUSTRIA: The Dogo Argentino is bred in Austria within
the framework of the Austrian Dogo Argentino CIub. Prerequisites for permission to breed were not
available at this time.

7) AMERICAN STAFFORDSHME TERRIER (GORDON, 1986): The origin bf the American
Staffordshire Terrier dates back to the time of dog fighting in England. For ttie fights dog vs. dog oi
dog vs. rats smaller and more mobile dogs were used than the MastitFs or Bull dogs that were used in
bull fighting. Through cross breed'mg of different Terriers the Staffordshire BuRterrier, among others,
originated. Tn 1935 the first Staffordshire Bullterrier Club was founded. In 1936 the American
Staffordshire Terrier was recognized by the American Kennel Club.

AMERICAN STAFFORDSEiIIiE BR:EEDING TODAY: Additionally to the detailed standards for
appearance according to the FCI standards, the following is required of the American Staffordshire
Tenier: The American Staffordshire Terrier should give the impression of great strength with respect
to his size. A harmonic, muscular dog, lively and interested in his environment. In his general
appearance he should appear stocky an not too long legged. His courage is proverbial.

AMERICAN STAFFORDSFIIILE BREEDING INAUSTRIA: The American Staffordshire Terrier
is bred in Austria withiri the framework of the Austrian Club for American.Staffordshire Terrier. As a
prerequisite for breeding, the following is required (AUSTRiAN CLUB FOR A1vfER1CAN
STAFFORDSHIRE TERRIER, 1990): In light of the fact that the original use of the breed as a
fighting dog is without justificatioa, aggressiveness is not a characteristic under the "breed typical
demeanor". Therefore, a breed admission test as well as the guide dog test is required at a minimum_ In
the breed admission test the reaction of the dog to optical as well as acoustic stimulation is tested. As
well as his reaction to a threat to his master and how he responds to passing through crowds. If the
animal shows aggression or fear it is excluded from breeding.

8) RO1'PWE7LER (PIENKOSS, 1982): The molossoid dogs of the Romanprovince Germania are the
ancestors of the Rottweiler. Out of crossings of indigenous herding dogs and Bull dogs in the area
surrounding the city of Rottweil, the Rottweiler butcher dog originated. At one time he was used as
guard dog and then as a chase dog for cattle and as a helper for butchers. At the beginning of the 20'h
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centurv the RottwP}l,er,wa,s dis(wxered-aC.^vnrk^no n1;AA ana a-..,.y"3 se^::e ..,-r _

dog. During the two world wars the Rottweiler, along with other working dog breeds, was used as a
messenger, in the medical field, as well as reconnaissance.

ROT'TWEILER BREEDING TODAY: In addition to the detailed standards for appearance
according to FCI standards, the following is required of the Rottweiler. General appearance: The
Rottweiler is a medium to large sized sturdy dog, neither plump nor light, not high legged or shaky.
His well proportioned stocky and strong shape points to great strength, mobility and endurance.
Temperament and character (demeanor); Basically friendly and peacefiil, loves children, very devoted,
obedient, easily lead and willing to worlc His appearance speaks of origin, his behavior is self
confident, nerves of steel and fearless. He reacts with high attentiveness to his surroundings.

ROTTWEILER BREEDING IN AUSTRI?..: The Rottweiler is bred in Austria within the framework
of the Austrian RottweIler Club. The following is asked of the breeding animal (AUSTRIAN
ROTTWEILER CLUB, 1990): Unmistakable definition of species, health and vitality, endurance
ensuring use of body, strong, complete scissots bite, hard constitution, good nerves and well grounded
demeanor, self confidence, comage and toughness. Different breed classes are compared as follows:
Simple breed: one of the breed partners must have a certificate of training (at a minimum a.test as a
dog for protection), however both parmers must have passed a breed qualificatioa te'st. Service dogs
breeding: Parents have a ceitificate of training. Performance breeding: Parents aud greaf parents have a
certificate of training. Selected breeding: both parents have been selected. Selected and service dogs
breeding: both parents have been selected and thegreat parents have a certificate oftraining. Selection
prerequisites: minimnm age of 36 months for males and 30 months for bitches, passed a breed
qualification test. For male dogs a passed test as a dog for protection (Test III), for bitches a passed test
as a dog for protection (Test I). No indication of hipdysplasy. The following are considered faults and
exclude animals from being bred: Demeanor: Fearful, shy, cowardly, gun shy, malicious, exaggerated
distrustful and nervous animals.

9)RHODESIAN RIDGEBACK (N.N., 1992): The Rhodesian Ridgeback originated in Southem..
Africa where it was used by the different tribes as a hunting dog and to chase game. Selection'was
based originally on Iong legs and swiftness, later the dogs were bred to be a bit more massive in order
to be able to deal with large game, such as lions. The Boet crossbred among others bloodhounds and
Airdaleterriers with the Rhodesian Ridgeback. The first Rhodesian Ridgeback Club (Lion Dog Club)
was founded in 1922, in 1924 acknowledgement was given through the FCL

Rhodesian Ridgeback Breeding today: The Rhodesian Ridgeback is u'sed as before as a hunting
dog, as well as a pet and guard dog, and a police dog and guide dog. Besides the detailed standards for
appearance, the following is required of the Rhodesian Ridgeback (FCI standard): Imposing, muscular
and self confident dog, that can be recognized for its swiftness, strength and endurance. The
temperament is calm, nevertheless because of its swifbiess, endurance, smartness, mobility and great
sense of sight and smell it disposes of a astonishing dominance. The Rhodesian Ridgeback is
characterized by calmness and self control. .

Rhodesian Ridgeback breeding in Austria: The Rhodesian Ridgeback is bred in Austria within the
framework of the Rhodesian Ridgeback Club_
As a prerequisite for breeding the following is required (RHODESIAN RIDGEBACK CLUB): -
Perforrnance in the breed qualification test which focuses on appearance and demeanor. Free of HD. A
minimum score of "very good" in form at a show.

Pitbuliterrier and Bandog SEMECIC, 1984): Neither PitbulIterriers nor Bandog are recognized
breeds by the FCI, even though the Pitbullterrier is characterized as a breed in America by its breeders
and handlers. It probably orfaQinated based on the Staffordshire Bullterrier through cross breeding with
especially fight wilHng dogs of other breeds. The Bandog is a hybrid product among others of the
Bullterrier and Mastiff. The goal of breeding with the Pitbullterrier and the Bandog is their
performance in dog fights. Since the Pitbailtetrier and the ?3andog are not recognized as breeds by the
FCI, no breed standards exist and therefore no Pitbullterders or.Bandogs are bred in Austria.

9)
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YOPUI.A`PIONDYNAMICS

Changes or stability in the genepool of a population are subject to interaction between selectivity and
genetic chance (FALCONER, 1984). -

Selectivity causes an accumulation of genes which determine one or more desired and therefore selectively
favored characteristics. Selectivity is carried out in the frame of natmal selection as far as characteristics,
such as self preservation and procreation are concemed. Through natural selection therefore an
accumulation of certain color genes occurs, that influence the camouflage, or genes that determine
especially swifhiess or particnlar strength.

Within the frame of artificial selection based on domesticated restriction, the selectivity changes;
characteristics that ensure the survival of the species are not selectively favored anymore. Instead
characteristi.cs the are deemed important by the.breed influencing person.

Genes that are not exposed to selectivity are subject to genetic drift effeCt The direction of the genetic drift
is determined through chance. The extent of the genetic drift and therefore the rate of change in the
genepool is proportioned to the growth of population. Therefore smaller populations expbrience faster drift
related changes in the genepool .

As the result of the genetic drif% single genes of the population can not be lost or homozygot fixed. •

Genes, that for instance determined in the 19'h century the special willingness to fight in Mastiffs, cau be
lost in a few generations, if willingness to fight is not subject to selection anymore.

Additionally, if a population encounters a so called population genetic bottleneck (the number of breed
animals is temporarily reduced to a few animals) like it happened for instance with Mastiffs as a result of
the war (SCHMIDT, 1990), the genepool of the following generation corresponds exclusiVely to the
genepool of the population that passed through the bottleneck and to those of later crossbred animals.

The generation that follows is therefore not genetically identical with the original population anymore.

If one looks at the goals for breeding in the inc 'rated breeds, no wiliingness to fight or aggressive
behavior is mentioned, on the contiary, excessive aggressiveness is considered a fanit for exclusion from
breed'mg.

Earlier existing genes that supported willingness to fight and aggre,ssiveness in ancestors of today's breeds
are not subject to today's positive selectivity and are therefore exposed to genetic drift or even negative
selectivity. Wluch leads to focused expulsion of suclh genes in the population. Wherefore according to
SCOTT and FULLER (1965) a few generations of focused selection are enough to change the genetic
structure of a population regarding certain behavior. This not only carries, weight for the incriminated
breeds but fundamentally for all breeds.

One example of the genetic drift might be the Dachshund. Originally used as a hunting dog for work under
the earth, the elevated will to fight was probably based on high pain tolerance which was described by
ZRvIEN (1992) for the hunting terrier. The main use of the Dachshund today is that of a family pet. The
originaIly important will to fight is.therefore not'subject to selectivity. The det^*n+ining genes drift by
chance, and as surely as there are still Dachshunds today that exhibit the required need for rigour and
willingness to fight, most of them are peaceful and good natured dogs.

DANGEROUSDOGS

With the danger that originate with dogs, one has to differentiate two points:
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1), `generel ieau ot' animat s.is ihe result of the unpredictability of_an.animal, wluc-h is not a reasonable
being, and is fundamentally valid for all species of animals that are in the care of a person.

2) the particular danger that is exhtbited by an individual animal and is the result of individual
characteristic. These characteristics can affect the following

a) individual demeanor of the dog
b) individual bodily characteristics of the dog
c) individual cbaracteristics of the owner or handler
d) accident situa4on
e) individual characteristics of the victim

The law or ordinance giver base their opinions on that higher danger is displayed by dogs of certain breeds
solely based on their affiliation with that breed, than dogs of another breed.

That would preclude that in the above mentioned points understandable differences between dogs of
differing breeds exist

Re: a) individual characteristic traits in dogs

The essence of a dog is defined as the whole of all inborn bodily and spiritual tendencies, capacities and
abilities that determine, sbape, and regulate its reaction to the environment (SEIFERLE 1972). The idea
embraces the whole reaction of a dog to its people, its attachment to them as well as its reaction toward
strange people and new stimulation and its reaction toward other dogs. It includes the.inclination of a dog
to either domination or to quick subordination. It includes constitutional factors like readiness to react, how
fast it reacts and endurance and refers to the behavior inventnry of a dog. This can be more or less• complete
or can prove loss on one hand and excessiveness within distinctive areas of function. Temperament,
endurance, ability of the dog (learned through association and combination), flows into the idea of essence.

The idea of essence is therefore extremely complex and excludes a simple and measurable judgment of an
individual dog or dogs of a certain breed. Especially since the environment of the dog,'which cannot be
measured nor staudardized, must be included in the definition. Characteristic traits therefore belong mostly
to the less inheritable attributes, whose genetic inclusion m the individual animal or the population is only
limited possible. Objective judgments in individuals or judging of differences in breeds are only possible in
reference to individually de9nable demeanors. So descrlbed FEDD$RSEN-PETERSEN (1992) and
FEDDERSEN-PETERSEN and HAMANN (1994) the differences in demeanor of different breeds
(Labrador Retriever, Golden Retriever, Siberian Husky, Bullterrier, Giant Poodle, Ivliniature Poodle,
German Shepherd). Judged at the time of earliest occurrence of particular demeanor.

HART and MILLER.(1985) made a breed profile available based on subjective judgment by chosen
veterinary surgeons, judges and dog trainers, who classified 56 breeds according to the degree of
impression of established characteristics, such as irritability, tendency to bark, willingness to obey,
aggression against other dogs, donqnant over the owner, etc. They concluded that.greater differences
between the breeds for certain characteristics such as itritability and general activity than for other
characteristics such as aggression against dogs and dominance over the owner were recognizable. Based on
analysis of factors and cluster analysis HART and HART (1985) established groups of breeds with similar
tendencies using the same data. For instance belonging to the group with the characteristic of "very high
readiness for aggression, low tbreshold of irritation, and medium difficulty of training, are breeds like the
Dachshund, Miniature Scbnauzer, Chihnabua and diverse Terriers. Belonging to the group with the
characteristics of"very high readiness for aggression, very well trainable and very high tlureshold of
irritabIlity are the German Shepherd, Akita Inu, Dobermaun and Rottweiler. An indication of particular
danger with a certain breed cannot be determined from these results, as especially the characteristics of
irritability tbreshold and trainability only have an influence on the dangerous demeanor of an individual
animal through interaction with the individual's env'n-onment. In this study the authors examined as well
the differences in behavior in females and males and found that female animals excelled in the
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characteristics of obedience training, house ttaininp•, and devotion. In the male animalcc characteri.sticssuch
a's dominance over,the owner; aggression toward other dogs, geueral activeness, defrnse of territory,
snapping children, destractiveness and playfulness were more pronounced. In evaluating these results the
very subjective foundation of data interpretation is to.be considpred.

The scientificallyestablisbed view of behavior and demeanor in dogs,which would bethe presupposition
for justified distinctions between breeds, presupposes in each case a possibly objective inclusion of
characteristics, a standatdized test situation as well as suflicient figures for statistical reliability.

Tests for demeanor like for instance the C.ampbell-Test (CAMPBELL, 1975) would be a possibly suitable
system to determine the demeanor and behavior characteristics of individual dogs and the inclusion of
breed differences. However, up to now, sufflcient scientifically ensured investigations to evaluate thetest
results are lacking. So far only with Beagles the Campbell-Test was evaluated in view of its assertion
(VENZI, 1990).

Aggression as a definite characteristic isnot objective as well. A study by SCHLEGER (1983) shows the
Bullterrier as an particularly aggressive breed, where even procreative fimctions hlce mating and care for
the puppies are disturbed through the extreme aggressive behavior between the mating pair respectively.
and of the mother towards her pups. However, the study only included 11 litters totaling' 58 puppies. .'
Moreover, a v&y high inbreeding co-efficiency existed during the time of the study of the Bullterrier
population.(between 19% and 22%). Since 1960 a few Bullterriers were impoited from England in order to
improve the breed and as a result strict breeding according to lineage of a small number of ancestors was
conducted. The observed problems caused by aggression are therefore rather viewed as a consolidation of
ethopathy releasing defective genes within a lineage-caused by inbreading than as breed typical behavior.

With Bemese Mountain Dogs a hint towards genetically caused ethopathy, which caused aggressive
behavior, was discovered by van der VELDEN et al. (1976). The affected aaimals were always male and
were observed as puppies to be.especially shy and nervous. A di.minishiug threshold for sexual hormone led
aggression was accepted as a foundational defect.

According to SCOTT' and FULLER (1965) an important foundation for genetic differences of aggression
between breeds is the difference between male and female animals. In more aggressive breeds the
difference in gender regarding aggressive behavior is more pronouaced than in less aggressive breeds. ln
this study breeds like the Foxterrier and the Basenji were established as aggressive breeds, whereas the
Cocker Spaniels and Shelties were established as more peaceful breeds.

Comparable results were found by PINXTERF.N et aL (1983). A survey that was conducted with a total of
202 dog owners showed that aggressive behavior is a major part in behavioral problems. A direct breed
predisposition could not be found, however it was shown that with Mastiffs; Shepherding Dogs and mixed
breeds the males were clearly more aggressivethan the females of the same breed.

An objective evaluation ofparticular aggressiveness and therefore characteristic danger of certain breeds
could possibly be established through an over representation bf individual breeds that were involved in
accidents with dogs. There are a number of studies for this.

In a total of 5711 biting.incidents with dogs WRIGHT (1985) found a total of 16 serious incidents, in
which the dog bit more than once. AII 16 dogs were males and 10 of them had already bitten before. Five of
them were American Staffordshire Terrier, three St. Bernhards and two Cocker Spaniels. All incidents
happened in the immediate vicinity of the dog owner's bouse.

According to a study by PODBERSCEK and BLACKSIIAW (I990) above ali male representatives of
large dog breeds, like German Shepherds, Bullterrier, Pit Bull Terrier and Labradors were involved in bite
wounds. In most cases the victims were known by the dog and the incidents always occurred in the dog's
own territory. Stray dogs only seldom attack people.
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qVI`I$R,and Bt1.ICER,CI9911 evajunted bitv.ini^z*ies in a total of t.6R childrPn-. rd_M ses.C, r,
Shepherds were involved, 'm 33 cases Pit Bulls, as well as 9 Rottweiler, 7 Doberman, 6 Terrier and 5
Huskies. Males bit more often than females and most of the bite injuries occurred through dogs that were
imown to the child and in direct vicinity of the dog's living area.

BLACKSHAW (1991) found in an evaluation of data by a special clinic in Australia for behavioral
disturbance that with 87 dogs that were presented because of aggression against people, 16% were BuIl
Terrier, 15% German Shepherds and shepherd mixes, 4.2°/u Guard Dogs, 9.2% Terrier, 8% Labradors, and.
each 5.7% Poodles and Cacker Spaniels and 4.6% Rottweiler.

SHEWELL and NANCARRO W(1991) examined in'the $amework of a written survey the involvemeut of
breeds in biting incidents. Out of a total of 107 retumed surveys itshowed that the Staffordshire Bull
Terrier (15 cases), the Jack Russell Terrier (13 cases), medium sized mixed breeds (10 cases) and German
Shepherds (9 cases) were the most involved. In most cases it was the males that bit and mainly the owner
was bitten within the home.

A police statistic by HARTWIG(1990) on the use of guns in order to kill dogs, it shows that in a tbtal of 34
cases, where dogs had to be killed with a gun because of aggression against people, 16 were German
Shepherds, 1 mixed breed, 5 Pit Bulls, 2 Rottweiler, 3 Boxer, 1 Wolf Spitz, 1 Greyhound, 2 Bemese
Mountain Dogs, I St. Bernhard, 1 American Staffordshire Terrier and 1 Great Dane.

REHAGE (1992) fumishes an overview of dogs in a small anim,al clinic that since 1987 had to be
euthanized because of hyper aggressiveness. It was a total of 5 Rottweiler, 4 German Shepherds, 2
Muensterlaender, 7 red Cocker Spaniels, 5 mixed breeds, 1 Hovawart, 2 Chow Chow, 1 Poodle, 2
Dachshund, and I German Shorthair.

In an examination of biting accidents that caused death (a total of 1o9 cases) (SACKS et at., 1996) in 24
cases Pit Bull Terrier were involved, in 16 cases Rottweiler and in 10 cases German Shepherds. Another
corresponding study, in which biting accidents over a period of 1979 - 1996 that caused death were
evaluated (IviMV3R, 1997) it shows 60 Pit Bull Terrier, 29 Rottweiler, 19 Shepherds, 14 Huskies, 12
Alaskan Malamute, 8 Doberman, 8 Chow Chow, 6 Great Dane, 4 St. Bernhard, 4 Akita Inu, 14 Wolf
Hybrids, 11 Shepherd mixes, 10 Pit Bu1I mixes, 6 Husky mixes, 3 Alaskan Malamute mixes, 3 Rottweiler
mixes, 3 Chow Chow mixes and 199 mixes of unknown origin were the involved breeds.

In a study about fear based aggression in dogs that was conducted by the University of Utrecht (GALAC
and KNOL, 1997), a total of 284 dogs were evaluated that were presented with behavioral problems in the
time frame between 1991. and 1994. In 26% fear based aggression was diagnosed. A total of 18 mixed
breeds were represented the most, followed by Golden Retrievers (9 dogs), Rottweiler (6 dogs) and Bernese
Mountain Dogs(4 dogs). The aggressive behavior was exhibited in growling; snapping, biting with laid
back ears, lowered tail and ducked posture. It was directed towards children and adult§ and was shown
prirnarily in the house, when a person would approach the dog or touch it.

All mentioned studies admittedly show certain breeds in conneetion with bite incidents, however, in order
to establish a fotindational and justified discrimination of certain breeds as particularly dangerous based on
these studies, one must
a) evaluate the number of a particular breeds involved in bite incidents in relation to the total number of

dogs of this breed within the area of the study
b} statistically ensure the over.representation of representatives of a breed
c) consider.the influence of other factors on the evaluation of the incident
d) evaluate a greater amount of data for each case.

In none of the quoted works these prerequisites have been fulfilled, so that one must view the appearance of
certain breed dogs in the mentioned studies as coincidental.

A study about breed involvement in bite incidents from Germany (SCI3NEPPEAI, 1992) shows a rank fot
individual, discriminated breeds in the Steiermark:
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Rottweiler
" Mastmo NapoIefsrio^ ^ ^T'

Staffordshire Bull Terrier
Fila Brasileiro
Bordeaux Dane
Dogo Argentino

3`d place
23`s place
26ffi place
42°d place
not mentioned
not mentioned

The first two places are taken by the German Shepherd and mixed breeds. No reference is made to the other
breeds that are mentioned in the ordinance of the provincial government in Steiermark. The rank system
shows no exact numbers and the involvement of individual breeds in biting incidents is not evaluated in
relation to the total number of dogs of these breeds.

A study by BERZON (1978) established that 44% of all dog bites were attributed to the German
Shepherds, even though they only represented 22% of the dog population.

SZPAKOVSI et al. (1989) found in an examination of 250 bite incidents a 2% higher involvement of
Shepherds and mixed breeds in proportion to the total population.

In a study by TERNON (1993) which analyzed protocols of Austrian insurance companies regarding the
causes of bite incidents witfi dogs, the number of in cases involved dogs of individual breeds was compared
to the number of dogs registered in the Austrian Dog Breeding $ook (OHZB) as well as to the breed
dispersion in an Austrian small animal clinic. In the biting incidents the Shepherd was over represented in
comparison to the breed dispersion and patient records and the Rottweilerwas over represented in relation
to the OHZB as well as in relatioa to the breed dispersion of the small animal clinic. In this study as well
the number of.the evaluated incidents was much too small for a foundational testimony and statistical
insurance was not accomplished. The evaluated material in the study can not be viewed as a representative
random sample for all bite incidents, because only bites of insured dogs and those that were made known to
the insurance companies were evaluated. The study also showed that Rottweilers in particular were
involved 'm bite incidents that involved more than one dog and therefore the study can't conclude the
particular danger of the Rottweiler as an individual dog.

A particular danger through the involvement of two dogs results, according to ZIMEN (1992), in
connection with the fear directed inlu'bition of aggression in dogs. Aggressive behavior always succumbs in
the view of the dog to a cost or need. The dog must always consider that he can be injured in a fight and so
experience pain. Therefore aggressive behavior in view of the dog.only makes sense then, when he can be
either sure that he can win or that he won't b8 subjectively injured or that the motivation to fight is stronger
tban the fear of injury. When two or more dogs attack simultaneously, the risk of injury diminishes for the
individual dog and therefore the willingness to attack increases even with small gain for the individual dog.
Independent of breed, dogs that attack together have to be viewed as extremely dangerous_

In a study by UNSHELM et aI. (1993) first a few statistics about bodily injuries through dogs in large
German cities are quoted. In the district of Cologne from 1989 - 1990 45 cases were recorded, of these 18
were induced by Shepherds, 12 by Rottweiler, 4 by Boxer, 3 by mixed breeds, 2 byDoberman as well as
one each by Bullterrier, Beagle, Labrador Retriever, Dalmatian, Great Dane and Toy Poodle. In the district
of Dortmund 234 cases were documented between 1988 and 1990. Of these 85 were Shepherds, 53 mixed
breeds, 18 Rottweiler, 9 Bullterrier, 3 Collies, 3 Hunting Dogs and 63 animals without indication of breed
or othe^ breeds.

In the study itself, a total of 330 dogs (of these 248 were pure bred), that in the time &ame between 1986
and 1990 were noted because of aggressive behavior, were evaluated. The author proves the following
significant factors in the accidents that have been insured through the Chi-Test:

Incbrrect behavior of the dog owner
Biting dog was not trauzed
Dog was not leashed
Incident occurs in a public place
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The breeds that were included in the study were compared with the puppy statistic of the VFffJ (Association
of German Dog Breeders). Breeds involved in the bite incidents that were over represented in comparison
to the puppy statistic, were

German Shepherd
Boxei
Rottweiler
Great Dane.
Doberman
Bullterrier
Mixed bieeds were not over proportionally involved in the bite incidents

The over representation of the mentioned breeds however was not statistically ensured. A correction of the
other included influences did not follow either as postulated by GERSHMAN et al. (1994). Moreover, the
author points to the difflcuky of inclusion of exact numbers to breed statistic and that therefore the results
of the study are to be viewed only with reservation.

ln a targeted study on the basis of a"matched pair analysis" (GF.RSHIvIAN et al., 1994); 128 pairs of dogs
.were evaluated. In each of the pairs one was a dog that had bitten before, whereby only such bite incidents
were evaluated that affected a stranger and not a member of the home. The second dog of the pajr was a
randomly selected dog from the close vicinity of the first, selected based on the first 5 digits of the dog
owner's phone number. This second dog was only included in the study if it had not bitten before. The
owner of each dog was questioned by phone. Breed association was made based on owner information. If
the owner could not associate their dog to a certain breed or a mixed breed was involved, they were asked
what kind of breed their dog resembled the most or which breed was involved the most. Evaluated as well
was the gender and age of the dog, place of the incident, training or upbringing of the dog and experience
of the owner in keeping a dog. Using the Chi-Test both groups were compared with one another. A
significant over representation showed itself for the following breeds:' Akita.Inu, Chow Chow, Collie and
German.Shepherd. A significant under representation in the biting dogs was the Golden Retriever and the
Poodle. Rottweiler didn't show up in this study at all, Doberman were evenly distnbuted in the biting and
not biting dogs. In other factors, significant differendes shdwed themselves as well in the distribution of
biting and not biting dogs. So was found in the biting dogs significantly more male animals, not neutered,
heavier than 501bs and younger than 5 years_ In the statistical correction of these influences a significant
over representation was oniy left for the. Shepherd and the Chow Chow.

Because of the fact that in this study only bite incidents involving non-members of the household were
evaluated, the result caimot be viewed as really representative for all bite incidents. Other studies. (AVNER
and BAKER, 1991; SHEWELL and NANCARROW,-1991; BANDOW, 1996; KLAASEN et al., 1996)
prove that a large number of the victims were bitten by their own dog or a dog that they knew.

A study of.the University of Washington (BANDOW, 1966) shows as well a comparison between the share
of breeds in bite incidents in domparison with the recorded numbers. The following breeds appeared in a
higher percentage in the biting dogs than their dispersion among the recorded dogs:

German Shepherd
Pit Builterrier
Rottweiler
Collie
Doberman
Great Dane
Poodle

In this study as well no statistical insurance regarding the deviation of breed dispersion resulted. The breed
statistic, moreover, is according to the testimony of the author, to be viewed with reservation. Because the
breed association is based on testimony of the victim, who can not always, in an accident situation,
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state the correct breed as weli, unless the dog is registered with a kennel club (i.e. AKC).

According to RIECK (1977) the biting dog is typically male, not neutered, younger than 2 years and
belongs to a working dog breed such as for instance Shepherd or Rottweiler or is for instance a Cocker
Spaniel or a Chow Chow and originates in mass breeding, in which the temperament or other desired
qualities of a dog are not considered in breeding. The author quotes a statistic about deatbs through dog
bites. In 34 death cases in 1989 to 1990, 10 cases were caused byNordic breeds like the Husky, Samoyed
or Malamute, 10 further cases *ere caused by Pitbull type dogs. Siic deaths were caused by German
Shepherds or Shepherd mixes, 3 by Doberman, one by a Rottweiler and 5 by dogs of other breeds.

In a study of I54 bite incidents in Australia (THOMPSON, 1997), a representation ratio (=share of breeds
in dog attacksltotal share of the breed) for individual breeds is quoted. This amounts to:

Shepherd 2.5
Bullterrier 2.1
B1ue.Heeler 1.8
Doberman 4.7
Rottweiler 2.2
Collie 0.5
Labrador 0.6

In this study as well a statiitical insurance of variation is waived, other factors, such as gender of the dog or
the accident situation are not taken into consideration.

The MMWR (1997) points to the difficulty of exact iumbers being available for the total present breed
dispersion in order to deterntine the percentage of over represented breeds in bite incidents. Since the
recorded numbers don't reflect the true breed dispersion and the owners of different breeds have differing
willingness to register their dogs.

In summary it can be said that even ihough in all these diverse studies on bite incidents percentage wise '
over represented breeds were found, but also that not one single study did justice to.the requirements for a
methodical and statistically unobjectionable evaluation.

A particular danQer in certain breeds based on breed typical characteristics is conseauently traced
back neither to definition of nature nor to uo to now studies about involvement of certain breeds in
bite incidents.

Re: b) Bodily characteristics of dogs

Bodily characteristics are generally easier included than characteristic of nature.

Weight, Height, length and caliber are measurable parameters, that are described in the various breed
standards and are not unessential varied from breed to breed.

Strength and speed are characteristics that result from bodily quafities and hence differ from breed to breed
as well. Speed is objectively measurable, strengeh is a more complex parameter that is not so suitable for
objective inclusion and is in need of a way to measure standardized regulations for research.

Bite strength is a parameter that is measurable in the framework of a particular research regulation
(TRISKA, 1924). Studies of that time V+ere limited however to 24 dogs of different breeds and different
ages so that a conclusion on particular bite strength in certain breeds is not possible. Even though in
description,of some breeds the partieular bite strength is hinted at, however scientifically insured studies to
that nature are not known to us.
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potential for danger than smaller and weaker dogs. A threat that is based on the size of a dog can quite
easily show itself through the friendly greeting beliavior of a dog. Friendly leaps at people by a large dog,
no matter what breed, can topple a human. Because there is a variance regarding the size of a dog within a,
breed (most breed standards only state a limit for size) and the strength of a dog considering the genetic'
foundation and state oftraining, a particular8isposition regarding a threat based on bodily characteristics
can not be determined_ .

One parameter, that must be counted as a bodily characteristic and which plays an important part in regards
to aggression, is the painthreshold.

In almost every confrontation between two dogs of the same size and strength the fear of pain and injury
exert a restcain on the willingness to be aggressive. ht the naturally selected Wolf pack real injury fights are
therefore rare and only happen if the motivation (place of rank or defense of territory) is stronger than the
fear of pain and injury (ZBvIEN, 1992). In principle one has to assume that with the, dog as well fear of pain
has a restaining effect on aggression. ,

A high readiness for aggressive altercation can therefore rest on two causes:
1) strong motivation for altercation
2) loss of restraint due to high pain.tolerance

So it appears according to ZIMEN (1992) that the fighting behavior of hunting'terriers does not rest in the
first rank on a higher stimulus producing endogenous aggression, but rather on the loss of sensitivity for
pain and fear which leadg to a corresponding loss of restraint and therefore to dangerous situations. This
loss of restraint is important for the hunt (hunting tenier; must fight under ground against foxes and
badgers). In dogs that are used for big game hunting against valiant game, a high tolerance for pain is
preferred as well, because it allows the dog to be without restraint which is viewed as tougbness and
represents for the dog the psychic requirement to attack the game, which is really superior to the dog. In
this case as well the pack hunt (the combined attack of numerous dogs) represents, besides the high
tolerance for pain, an intensifier which was used in practice. With shepherding dogs that had to protect
herds against wolves or bears, high tolerance for pain was a functional advantage as well. High pain
Yolerance represented an important requirement as well for dogs that were used for dog fights, because the
altercation with the opponent of approximately same strength otherwise would have been prematuiely
discontinued or not held at all based on fear induced reshaint

A possibility of scientifically exact objective judgmerit of pain tolerance ina dog is not known to us, It
exists therefore no possibility to prove, based on previous knowledge, if certain breeds have a higher pain
tolerance than others. .

High pain tolerance as release mechanism for aggression only plays a role in connection with an opponent
of equal or greater strength, because only with such opponents fear of pain results in restrain of aggression.
In dogs with high pain tolerance a higher threat could be shdwn based on the connection of dominance
based aggression in regards to rank confrontations with the owner or other dogs_

Gender must be considered a bodily characteristic. It is described by different authors that male dogs are
more involved 'm biting accidents than female dogs (WRIGHT, 1985; PODBERSCEK and BLACKSHAW,
1990; AVNER and BAKER, 1991; SHEWELL and NANCARROW, 1991; TERNON; 1993; t1NSHELIv1
et al., 1993; GEI2SHMAN et al., 1994; GALAC and KNOL, 1997; RIECK, 1997). The young unneutered
male dog is described as the main culprit in bite injuries (GERSHMAN et al., 1994; RIECK, 1997). HART
and HART (1985) discovered in their study as well, the characteristics like dominance over the owner,
aggression towards other dogs, defense of territory and snapping after children were more pronounced in
male dogs than females. Therefore male dogs are, regardless of breed, to be viewed as more dangerous than
female dogs. Castration as a therapeutic step with hyper aggression shows according to studies by
HOPKPIS et al. (1976) and HART (1976) success in roughly half of the cases.



In addttton to the mdividual bodily characte;istics t_hat can ca1se aegressiop all physical disordea,^a[e:wbe. :
counted, that have a direct or indirect influence on the behavior of the animal. To name the following:
- acute or cbronic pain
- illness in the area of the centcal nervous system
- poisoning
- seizures

Physical disorders of this nature can occur in all breeds and therefore don't justify discrim.mation against
certain breeds.

A oarticular threat of certain breeds based on bodilv characteristics accordine to nrevious
knowledge is therefore not to be allowed.

Re: c) individual characteristics of the dog owner or dog handler

With regard to the manner of coexistence with humans dogs are pets of particolar nature. In the course of
this coexistence, that began 12,000 to 14,000 years ago, a sort of social symbiosis with close behavior
biological connection developed, that is so pronounced only between humans and pets. The many different
jobs that dogs folfill for their human companions are based largely on this partnership. Therefore dog
behavior cannot be completely analyzed without inclusion of humans (FEDDERSEN-PETERSEN,1992a).

In regard to the tlireat of a dog the influence of the owner must be considered'm two ways.

1) Influence of the owher of the behavioral developmeut of the dog
2) Influence of the owner on the actual accident situation

Influence of the owner of the behavioral development of the dog

In order to correctly judge the influence of the owner on the behavioral development of the dog, the
question of ethological reasons that lead to the dog biting, should be discussed in the following.

According to FEDDERSEN-PETERSEN (1991), behavioral disorders in dogs according to their causes can
be classified as-follows:
1) Ethopathies:

a) genetically caused pathological behavior disorders
b) . exogenous caused pathological behavior disorders .

2) Neurosis: Acquired behavior disorders as a result of missing environmental stimuli or environmental
strain that lead to faulty adjustment
a) Early ontogenetic acquired behavior disorders with often highly stable neurotic developmental

disorders.
- deprivation damage due to lack of social stimuli
- deprivation damage due reduction of environmental stimuli

wrong imprint
missed iniprints
b) Actual genetic acquired behavior disorders
behavior disorders due to spatially confined and stimuli lacking keeping
stereotypes of motion model
traumatic behavior disorders'after learning process

In all forms of behavioi disorders aggression is named as one of the symptoms.

Except for the inbom genetic or exogenous caused pathological behaviof disorders, the human being as the
provoking factor or the modifying factor in behavior disorders plays a signi8cant role (SCHLEGER, 1983;
van der VELDEN et al., 1976).
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In answer to the question "Why does a dog bite" FEDDERSEN-PET'ERSEN (1992b) names four main
reasons:

1) Because of fear, out of social insecurity and out of inadequate adjustment to the environment The
social connection to own species andlorhumans is inadequate or Iacking completely based on faulty
use of socializing phases in the course of early development. Such dogs.represent the typical fear biter.

2) Socially expanded dogs that live inunresolved rank relationships with their humans. Such dogs
particularly often bite family members of their own territory or strangers that invade their territory (i.e.
letter carrier).

3) Dogs, that show massive disrupted development because of misguided breed selectioa. In connection
with this the author clearly means dogs that are especially bred for dog fights or dogs that, based on
inborn genetically caused etbopathies, show higher aggressiveness (see as well SCFII,EGEIt, 1983).
The author makes allowance too, that dogs that were knowingly bred because of higher readiness for
aggressiveness have usually a massive disturbed early development, so that it is difflcult if not
impossible in the individual case, to divide inbom or acquired behavior defects.

4) Dogs bite if they were conditioned for particular aggressive behavior in the course of unbiological
training. Causative in these cases are often dog handlers who want to impress with their dogs.
Particularly dangerous in this connection are dogs that prematurely terminate training for guard dogs.
The particular threat of such dogs rests assuredly in that they were encouraged to behave aggressively,
but that the submission that is an obligatory component of a completed guard dog training, was not
sufficiently trnined.

REHAGE (1992) classifies hyper aggressive dog patients according to three view points:

1) totally normal family dogs that simply slip from their owners as a result of ignorance or incompetence.

2) derailed protection or guard dogs from private hand. Often this involves dogs that were inadequately
socialized and then show hyper aggressive behavior toward their owner, even though the owaer
originally desired a certain amount of aggressiveness.

"Fight"- and "Impress dogs". The so called "Fight dogs" that partly correspond to the objective
discriminated breeds and that acquired prominence as half world status symbols, number wise don't
play a large role in this group. "Impress dogs" are not tied to a certain breed, but are kept unanimously
with the goal to impress the environment with the fact that one can have an intinvdating, dog and
subdue it.

Besides the classical development of hyper aggressive patients that usually already starts with the puppy
and is based on stereo typical t.raining mistakes by the owner, the author states the following as typical
determinant of hyper aggressiveness problems:

1) a sub dominant owner
2) a large fcamed.dogwithlwithout deprivation_syndrome
3) a dog that regularly practices severity on humans at a dog training facility
4) but that is often not able, beyond the training facility, to even reliably execute the command "down".

PINXTEREN et al. (1983) determined in the framework of 202 questioned dog owners of behavior
disturbed dogs, that due to ignorance of the owner, aggression problems predominantly happened because
the dog had an abnormal place of rank within the household. 80% of the problem cases were successfully
solved through illumination of the owner and rank training of the dog.
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dog. Therefore FEDDERSEN-PETERSENN and HAMANN (1994) name deprivation damage through
reduced unspecific environment stimuli in kennel rearing as the often cause for accidents iavoiving dogs.
The authors demand ia this connection consideration of prohibition for canmtercial dog dealers and the
prevailing or exclusive kennel rearing or keeping.

In this connection it seems a hint towards the problem of illegal imports of dogs from the former east block
is necessary. Prerequisites for rearing that are relevant to the protection of animals in the sense of data by
FEDDERSEN-PETERSEN and HAMANN (1994) favor in these dogs later handling problems in the sense
of endangering humans and animals.

UNSHELM et aI. (1993) found an influence of the dog owners in the creation of the "recuning culprit":
They found a sigaificantly higher portion of recorring culprits in dogs that didn't obey their ownen;. In
attacks on other dogs the influence of training in a dog showed itself Dogs that completed training were
involved in bite incidents at a rate of 17%, the portion of dogs that did not complete training was 83%.

BANDOW ( 1996) names as a reason wby a dog bites the fact that the dog ownerhas no clue about dog .
keeping and dog behavior respectively, or the dog was not properly restrained respectively, or not properly
socialized.

Inflnence of the owner on the accident situation

The influence of the owner on the accident situation was studied by.UNSHELM et al. (1993). They
determined in 197 evaluated cases that in 68% the owner of the dog did not intervene, in 15% of the cases
the owner incited the dog and only in 17% of the cases the owner took responsibility. In those cases where
the dog attacked without warning, the portion of dog owners that did not intervene rose to 81%.

FEDDERSEN-PETERSEN and HAMAN (1994) point to the problem of the indeed few number wise but
in regard to endangerment of humans highly problematic &bge groups of dogs, that are truly to be viewed
as fighting dogs. They belong in principle to no breed and therefore appear in regard to their exterior in
large variety. They are bred specifically by a particular people group and a disturbed youth development of
the dogs is added to the negative breeding selection.

In summary it can be concluded that humans are responsible for a large part of the behavior disorders in
dogs of all breeds.

So.wrritesSEMENCIC (1984) in his book about "The world of fighting dogs" verbatim:
""fhe Pit Bull has a main characteristic - name it a fault in his personality - he shows his affection through
his service to his master. Some of these "masters" are evil, bad aad sick people that train the dog to fight
and to kill and therefore turn him into a deadly weapon."
And in another place:
"Pit Bulls are pets, that fulfill a desire to own the "meanest dog.on the block".
And fiuther:
"The aggression that is often shown by Pit dogs, is in general either leamed or tolerated behavior by the
owner. Whoever wants to own a "Pit dog" but fears his aggressive behavior toward other animals, only
needs to take a puppy and punish each attempt of aggression and praise friendly behavior. This rule
however is valid in general for all doas. The Pit dog as well is only so aggressive as his owner allows."

With all skepticism regarding to the named simple recipe to hinder aggressive behavior in dogs of all
breeds it becomes evident, that especially niisguided motivation of dog owners can make dangerous dogs
out of normal dogs and this independently of breed

On the basis of individual characteristics of the owner a narticular danger of certain breeds is
therefore not to be allowed.

Re: d) Accident situation
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In.order to justify the meaning of an accident situation in a bite case, the question of motivation in a dog to
display aggressive behavior must be asked. As already cited, aggressive behavior as viewed by. the dog, is
subject to a cost or need (ZiMENT T, 1992). This means that the actual attack is a result of a coinbination of
motivation and of restraint. Motivations for attack result out of four ethological functions (II4AMLMANN,
1983):

1) . intraspecific aggression
a) aggression based on dominant behavior
b) aggression based on territorial behavior

2) interspecific aggression
a) capturing of prey
b) defense

With dogs, which represent the domesticated form of the wolf, an overlaying of different impulses can
happen as the result of domestication (ZDJEN,1992). For instance, intraspecific play behavior (dog plays
with the child of the owner which was accepted by the dog as part of the pack) can tum into interspecific
prey capture through overlaying (child falls down or nms away). Humans normally don't belong to the prey
repertoire of a dog. Certain elements of human behavior, however, can be very strong hunt incentives, for
instance quick passing by or walking away, uncontrolled movements,tripping or falling. (children,
into)dcated person, disabled person). If two dogs are involved the situation can be intensified through
dominant behavior (both dogs are fighting over the prey).

jlnder consideration of the four mentioned ethological functions the following typical accident situations
arise:

-Victim enters the territory of the dog (teir'etorialdefense)
-Victim runs away from dog (capturing of prey)
-Victim rides bicycle past dog (captm•ing of prey)
-Victim does not come up to the aritical distance of the dog
-Dog feels threatened (defense)
-Victim inflicts_pain on the dog (defense).
-V ictim takes food away from the dog (dominant behavior)
-Victim dislodges dog from a favored place (i.e. bed or couch) (dominant behavior)

A relatively often accident situation is the intervention of the victim in the fight between two dogs
(SZPAKOWSIKI, 1989; TERNON, 1992). Bite injuries to humans are to be viewed as accidental in these
cases because the aggression of the biting dog, which primarily is based on dominant behavior, is not
directed towards the human but against the opposing dog.

BORCHELT (1983) establishes in a study of 245 cases of aggressiveness in dogs eight types of aggression:
Fear based aggression
Dominance based aggression.
Defense of property
Instinct to protect
Instinct to hunt prey
Reaction to punishment
Pain . .
Aggression against others of the species

According to this study, dominance based aggression is shown especially by the English Springer Spaniel,
the Doberman, the Toy Poodle and the Lhasa Apso, to a lesser degree by huntmg dogs. Whereas aggression,
for the purpose ofproperty defense was observed with the Cocker Spaniel. The highest frequency of
aggression based on insfinct to protect was found with German Shepherds, whereas Cocker Spaniels and
Toy Poodles proved to be a large part of fear biting. In interpreting the results, however, the very low
number of patients and the missing comparison regarding breed frequency as far as total dog population is
to be observed. .
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aggressiveness in a special clinic for behavior disturbance, that 31.6% of all cases were due to dominant
behavior, 29% were due to territorial behavior, 12.3% due to prey instinct, 12.3% due to rivahy between
male dogs and 7.9% between siblings. 6% of the patients were fear biters and 0.9'/o showed idiopathic
aggressiveness, aggressiveness of unknown cause.

TERNON (1992) established a statistic on accident situatiori in her study and found in a total of 193 cases
the following situations:

Situation Number of cases
1) Viotim walked past dog 78

a) of those leashed 30
b) of those free roaming 46
c) without indication 2

2) Initiation of contact by the victim 25
a) by victim lmown to dog 14
b) by victim unknown to the dog . 11

3) Visit or delivery to the owner 47
4) Visit with the dog at victim 3
5) Intervention in dog fight 23
6) Brawl between people 1
7) Dog was held or reprimanded 9
8) Dog was teased or pain inflicted upon 4
9) Food ot water was taken away from the dog 3

The largest part of aggression release therefore relates to territory defense (3), prey behavior (I b) and
defense (la,2b,8) as weIl as dominance (2a,7,9).

The bite injuries through leashed dogs by which the victim walked past (la) are explained on the basis of
defensive biting of the dog, wbo felt threatened because of invasion of critical distance. The dog can not
flee from the confrontation due to the constraint of the leash or the dog feels strenghtened through the
presence of his owner and turns unknown aggression of the owner against the victim into action
(TERNON, 1992).

UNSHELM et al. (1993) evaluated in their study the accident situation as well. Through this the following
allocations resulted:
Place of accident

Accident on public sOreets 74.8%
Accident in parks ° 92%
Accident in public buildings 8%
Accident on private grounds, sport- or playgrounds 8%

Leash
Dog was not Ieashed 68.1%
Dog was leashed 13.0%
Roaming dog 8.7%
No indication 10.1%

Accident releaser
Dog attacks without recognizable signs 45.9%
Victim wanted to end a dog fight ' 19.3%
Dog defends his owner or territory 34.2%

A study by BANDOW ( 1996) which evaluated among others bite injuries to children, showed in a total of
419 bite incidents the following accident situations:

Child plays with own or lmown dog 36.4%
Child disturbs dog while eating 26.0%
Chi1d tries to pet dog 11.7%



Child enters territo;y of dog._ . _ . ... .__.. . ..,
Child is bitten by free roaming dog in public area
Other causes

.,65?/0. ._....
6.5%

12.9%

Most of the bite injuries evaluated in this study happened through dogs that belonged to the parents of the
child or through dogs out of a close circle pf acquaintances of the bitten child.

As main cause for bite incidents the author states intentional or unintentional provocation of the dog.

A stndy by the MMWR (1997) of death causing bite injiries shows that in a total of 23 deaths; 7 were
caused by a free roaming dog in a public area, 5 were caused by a leashed dog on the property of the
owner, and 11 by a free roaming dog on the property of the owner.

Especially critical accident situations occur when more than one dog is involved. As previously mentioned,
the presence of a second dog represents an amplifier in the realm of aggression releasers (ZIIvSEN, 1992).
SACKS et al. (1989) determined that 70.4% of all attacks occurred through a single dog. In 18.5% of the
accidents two dogs were involved and in_11.1%.mora than two dogs. TERNON (1992) found that in 5.1 o/a
of her studied cases more than one dog was involved. A study by the MMWR (1997) shows that in a total
of 25 bite injuries followed by death in 16 cases more than one dog was involved.

According to different examinations (WRIGHT, 1985; SZPAKOWSKi et aL, 1989; PODBERSCEK and
BLACKSHAW, 1990; AVNER and BAKER, 1991; SHEWELL and NANCARROW, 1991; BANDOW,
1996) most of the bite incidents happened in the home of the dog or in the immediate vicinity. TERNON
(1993) determined as well that a majority of the bite incidents happened in the dog's territory (31.8"/a) or in
his immediate vicinity (30.6%). Only 37.6% of the studied dogs bit on foreigu tert3tory. PODBERSCEK
and BLACKSHAW (1990) hinted that roaming dogs only seldom attack people. Because of the, fact that
according to IMIvfELMANN (1993), independently of species, the defensive instinct always the greatest in
the center of the own territory is, and that it diminished with distance, the frequency of bite injuries in the
home of the dog. or in the immediate vicinity res& on the natural, breed independent territorial behavior of
the dog..

A'majority of the bite incidents that were evaluated by UNSHELM et al. (1993) occurred in an open area.
However, only those cases were evaluated in this.study, where the victim gave a report after the incident.
Bite injuries of family members were probably included in this study only in exceptional cases.

TERNON (1993) also examined in this work the meaning of leash usage and determined that in 95 cases in
which it was documented if the dog was leashed, 45 dogs were leashed and of those 9 animals broke lose.

The study by UNSHELM et al. (1993) showed that a majority 6f the dogs that caused a bite incident were
not leashed. In this study as well one needs to bear in nrind that only cases with following report were
evaluated.

Situations that further aeeression ensue indenendentlv of the breed of the involved dous A suecific
dan2er of certain breeds based on special acciderit situations is therefore not to be allowed

Re: e) Individual characteristics of the injured

Diverse studies show that a large number of bite victims are bitten by their own dogs or dogs known to
them (AVNER and BAKER, 1991; SHEWELL and NANCARROW, 1991; BANDOW, 1996; KLAASEN
et al.,,1996).

If one considers the aggression causing accident situations mentioned in d), a series of points emerges in
which the victim can cause an attack through conscious or unconscious wrongful behavior. Not in every
case wrongful behavior of the victim can be avoided, A real substantial possibility of reducing danger
tluough^ dogs is nevertheless to be seen in extensive information to the public about dealing with dogs:
Many mistakes can be avoided if one is aware of the influence of certain human behaviors on dogs_ And
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every day life must be pointed out which similarly can be controlled through appropriate information and
correct behavior.

UNSHELM et al. (1993) point to the necessity of appropriate information in their catalog of ineasures to
reduce biting incidents by dogs (as quoted):

"e) conveyance of information about behavior inventory and demahds of handling of dogs in. pre-
schools and schools"

A similar strategy of avoiding dog bites is recommended by the MMWR (1997) (as quoted):

"Educatioa and precautionary measures should include parents and children."

This seems to be particularly impon:ant when the results of BANDOW (1996) are considered who made an
analysis of the age of bite victims. Accordingly the age of the victims in 628 evaluated incidents distributed
themselves as follows:

Up to 6 years
7-12 years
13-17 years
18 years and older

8.6%
15.0%
7.6%
68.8%

That means that almost one third of the victims arc children orjuvenile. In all age categories the number of
male victims was clearly larger with 58.2% than the number of female victims.
Even though the author names individual over represented breeds in relation to their occurrence in bite
incidents, he clearly speaks against a breed specific Iegislation: He points to the fact that adults must realize
never to leave small children alone unsupervised with a dog (or a cat) and that all children should be taught
how to behave in the presence of a dog, especially with shange dogs.

GERSHMAN et al. (1994) indicate a share of 51% of children under the age of 12 years in bite victims.
They recommend that pediateicians clarify parents about the risk of owning a male dog that is not neutered
of breeds 1.1ce German Shepherd or Chow Chow.

According to a study by KLAASEN et aL (1996) 30% of bite victims were yonnger than 15 years, of those
75% were male; in adults the share of male victims was 66°/u: RIECK (1997) arrived at similar results.
According to his study 48% of all bite victims are younger than 15 years.

An Australian study ('1'HOIvIPSON, 1997) showed that with children up to 4 years the risk of being bitten
was twice as higb as the age category between 21 and 59 years. This study showed as well that with men
independent of age the share of victims was 50% higher than with women.

CORNV3ELL (1997) indicates, that in the U.S. about.70°/u of dog bites affect children of which 55% are
boys. 5% of children between the ages of 5 and 9 were already bitten by a dog once. The author estimates
in addition that in 30% to 50% of biting incidents the dog was provoked - in most cases through entering
the territory of the dog. The most effective measure to protect from dog bites is therefore to teach children
as well as adirlts how to avoid provocation of a ddg. The author gives concrete tips how'clu'ldren should
behave in the presence of a dog.

1) Don't approach stray dogs.
2) TeII an adult about a stray dog.
3) If the dog approaches you, remain quiet, avoid direct eye contact with the dog and use a soothing tone

with the dog.
4) If you have been pushed to the ground by the dog, stay on the ground with stretched out legs and face

to the.ground, foId your hands behind your neck and protect your ears withyour forearms.
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Similar tins for Eorrect hehavior, jn the. presence Qf at-tqg k.vere g,iv.en;rt, thebttvtyVR, f19q71, ,n wl,ich -r
addition a large share of children in the victims of dogs was stated as welL Of 25 deaths tlaough dogs
between 1995 and 1996, 20 children in the age up to 11 years were affected..

The cause for aggression through individual characteristics of the victim is at the worst to be viewed in
connection with the age and gender of the victim or, as the case may be, with the conscious oi unconscious
provoking actions of the victim, but not in connection with certain breeds. .

A particular threat of certain breeds is therefore not nermissive based on individual characteristics
of victims.

Definition of the dangerous dog

A really objective judgment of the danger in a dog is possible if the dog was already once or repeatedly
involved in a biting incident. WRIGHT (1985) reports about 16 dogs in a total of 5711 biting incidents that
were noticed because of specially serious attacks and that had already bitten earlier.

In a total of 60 cases in which previous history was reported, only 333% were first time perpetrators
according to TERNON (1992). 35"/o already had bitten once, 6.7% had bitten twice, 6.7°/a tbrice and 1.7%
had already bitten five times.

According to UNSHELM et aL (1993) 28% of dogs that attacked a person bad ah-eady bitten once, 11.6%
of dogs had already been reported because of three or more incidents. Among dogs that attacked other dogs
36% were repeat offenders and 30.9% serial offenders.

Does that already bit once or reneatediv without uarticular reason are therefore, indeoendent of
their association with a breed, to be considered as particularly dan¢erous in comparison to do s
without history of aQeression.

This view point is quite well the basis of definition for dangerous dogs that was broiught to discussion by
the VDH (1991). According to this definition those dogs count as dangerous that are socially.incompatible
and of which can be said with high probability that they will bite in confrontation with people and animals,
even their own kind. The social incompatibility can be called forth through genetic disposition of through
learning processes. Particularly count as dangerous dogs:

1. Dogs that have proven to be biters
2. Dogs that repeatedly prove that they uncontrollably have a bent to chase and take down

game or life stock
3. Dogs that habitually jump aggressively and therefore threatening at people.

This definition allows however no classification a priori of a dog as particularly dangerous.

It is understandable that the legislators are eager to establish a if poss'ble simple and executable inclusion
of the risk in dogs for lay people. The naming of certain more or less arbitraiy or chosen breeds based on
media bias can not be of service to the actual problem solving. The law giver oversees with the defined
breed incrimination the essential circumstance that the definition bf particular breeds as especially
da ngerous ex-crirninates all other breeds, or so identifies them de facto as not particularly dangerous. This
is in view of all discussed points as not permissive. That this point of view is not permissible on the basis of
legislation was decided by the Higher Administrative Court of Baden Wuerttemberg (1992) in its decision
of 18 August 1992, Three dog owners of the breeds Mastiff and Bull Terrier complained against an
ordinance by the ministry af rutal districts, in which their breeds were categorized as fighting dogs and
therefore as extremeIy dangerous, because they felt discriminated against opposed to owners of other dogs.
The Higher Administrative Court determined the right of the complaint and declared the mentioned
ordinance as invalid in that part which defines certain breeds as fighting dogs. In the decision of the Higher
Administrative Court it was obj ected that the legisiator treats in the inclusion of "fighting dog breeds" the
equal as unequal without factual reason and therefore violated the constitutional right for equality.
Certainly the legislator has much room for formation aad judgment in the regulation of suclt an ordinance,
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but it does not empower him to pick a few breeds out of the total number of potentially dangerous breeds
and to burden them with the limiting measures of the ordinance. Or not to include other dogs that are
comparable in danger without sufficient reason.

The legislator therefore is faced with the admittedly difficult problem , on one side, to satisfy the need for
security in the public, and on the other side not to have enough scientifically ensured knowledge for a
simple and uncomplicated definition of dangerous dogs.

A study from Great Britain (KI..AASEN et al., 1996) shows, that the definition of certain breeds as
"especially dangerous" does not lead to a better protection of the public. In which the distnlbution of breeds
that were involved in biting incidents were compared before the implementation of the "Dangerous Dog
Act" and two years after the implementation. Even though the sequence of the most involved breeds
changed a little bit (before the "Dangerous Dog Act" the Germau Shepherd was in first place followed by
the mixed breed, two years after that the mixed breed was in fust place followed by the German Shepherd)
nothing essential changed in breed dispersion. The share of bite injuries in total changed from 73.9% before
implementation of the "Dangerous.Dog Act" to 73:1 yo after. The.breeds that are defined as "dangerous" in
the "Dangerous Dog Act" were responsible for a total of 6.1% of all dog bites before it's implementation.
After that theywere the cause for a total of 11.25% of all bite injuries. The authors conclude that the
"Dangerous Dog Act" contributed little in view of better security of the public from dog attacks.

The above quoted deSnition of the dangerous dog by the A'iglier Administrative Court represents a
compromise, that allows the legislator to order appropriate injunctions or safety precautions for dogs that
have beenproven as truly dangerous.

This compromise can aheady be found in up-to-date laws. In the free Hanseatic town of Bremen dangerous
dogs are defined in Section 1 of the police ordinance (16 Nov. 1992 FREIE HANSESTADT BREM,EN)
about keeping of dogs as foIlows:

1) As dangerous are counted such dogs of Which it can be said with high probability that they bite people
or animals, and dogs that already tbreateningly jumped at people or animals or bit them. Dangeious, as
well, are dogs that tend to chase or take down game nr life stock outside of hunting or shepherding
duties.

2) Dogs are npt considered as dangerous when they bit in defense of their owner or in own defense.

Noteworthy in this IegisIation is that room is made for the dog for self d"efense; so that defensive and
protective aggression is vahted as normal behavior specific to the species.

The Dangerous Dog Ordinance ofNordrhein Westfalen (GefHuVO NW), which was established on
Septembei• 21, 1994, dehberately forgoes the listing of certain breed's that are considered dangerous. This
ordinance addresses the breeding, training, driIling and keeping of dangerous dogs in the state ofNordrhein
Westfalen (KLINDT, 1996). According to this ordinance dogs are considered dangerous ifthey

a) possess aggressiveness, readiness to fight or severity above the natural measure as a result of
purposeful breeding.

b) If they have shown themselves as repeatedly biting.
c) If they repeatedly jump at people in a threatening maimer.
d) If they have proven repeatedly that they uncontrollabIy chase or take down game, life stock, cats

or dogs.

It is to be noticed that according to this defmition a certain. "natural measure" of aggressiveness, readiness
to fight and severity is granted to the dog as a species.

A corresponding ordinance in Minnesota (USA) (IvffNNESOTA STATUTES, 1996) differentiates between
dangerous dogs and potentially dangerous dogs.

A dog counts as potentially dangerous if he



1) without provocation has bitten people or pets on public or private grounds
2) without provocation chases or attaaks a person, including bicyclists, on public or private grounds

(with the exception of private property of the owner)
3) has a known bent, tendency or disposition for unprovoked attacks that lead to injuries or the

frightening of people or pets.

A dog counts as dangerous if he

1) without provocation seyerely injures a person on public or private grounds
2) without provocation kil}s a pet on public grounds
3) was classified as potentially dangerous and, after the potential risk of the dog was known to the

owner, has bitten people or pets, aggressively attacked or endangered them.

It is noteworthy that this law text agrees with scientific perception to the extent that provocation of the dog,
which represents one of the substantial causes for an attack according to BANDOW (1996) and
CORNWELL (1997), excuses so to speak an attack.

An a priori judgment of a dog as particalarly dangerous is in view of all discussed situations, that in
individual cases led to the endaugerment of people, through the dog, only possible through an experienced
ethologist if at alL . .

In the framework of V eterinary trnining ethology is not provided for as a mandatory requirement (Schedule
of Lectures University of Veterinary Medicine, Vienna, 1997).
Offered are the optional subjects

"Ethology and Ethopractice" (2 weekly hours)
"Fihn illustrations for Ethology (2 weekly hours)
"Behavior and Behavior Disorders in dogs" (1 weekly hour)

An ethological training can not be presumed in every case with a veterinarian, only in accordance with
personal interest the optional subjects are visited during study.

In summary it can be captured based oh the discussed literature, that dogs certainly represent in
principle a potential for endangerment of people and other animals, that the dauger that emanates
from a dog, bowever, stands in no objective connection with breed association and can not be
established a priori with sufficient reliability.
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