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STATEMENT OF FACTS

A. History Of The St. Marys Landfill And Ohio House Bill 592.

The City of St. Marys established its municipal landfill (the "Landfill" or the "City

Site") in the 1960's and has been the Landfill's owner and permit holder at all times since

then. (Weadock dep. 61-62, Supp. 256-257.) In 1987, the City entered into a consulting

contract with John Hull, P.E., and the engineering consulting finn of Hull and Associates Inc.

(collectively "Hull"), to advise the City on matters pertaining to the Landfill. (Brookhart dep.

13, Supp. 130; Ex. 99, Supp. 442-443.) One of the tasks to be performed by Hull was to

advise the City on the number and location of ground water monitoring wells that needed to

be installed at the Landfill to comply with the 1977 permit from Ohio EPA. (Brookhart Dep.

18-19, Supp. 131-132; Ex. 99, Supp. 442-443.) Hull was also requested to perform

calculations regarding the capacity and life expectancy of the Landfill in anticipation of

expanding the Landfill. (Brookhart dep. 24, Supp. 133; Ex. 99, Supp. 442-443.)

Ohio Amended Substitute House Bill 592, 142 Ohio Laws, Part 111, 4418 - 4578,

codified in R.C. Chapters 343 and 3734, became effective on June 24, 1988 and required all

counties in the State of Ohio to demonstrate how they were going to handle the disposal of

solid waste generated in the county for the next 10 years.' The legislation made two major

changes to the way in which solid waste was managed and disposed in Ohio. First, all

counties were required to organize themselves into single-county or multi-county solid waste

management districts. R.C. 3734.52(A). Counties with populations less than 120,000, like

Auglaize County, had to become part of a multi-county solid waste management district

unless it obtained an exemption from Ohio EPA. R.C. 3734.52(C). Second, Ohio EPA was

'A copy of pertinent parts of Am. Sub. H.B. 592 is contained in the Appendix at p. 220.

I



required to adopt rules requiring landfills to implement "best available technology" ("BAT")

for design, construction, and operation. Am. Sub. H.B. 592, 142 Ohio Laws, Part III, 4576,

uncodified section 7. Older landfills, like the landfill owned and operated by the City of St.

Marys, were placed on a schedule to demonstrate that they complied with the new BAT rules

or, if they could not, the landfill had to close. R.C. 3734.05(A)(3), (4) and (6). (Ex. 67, pp.

SM607-SM610, Supp. 341-3442 ; Hull dep, 35-37, Supp. 187-189.)

B. The City's Consultant Produces The Agreement.

In the summer of 1988, the City was having meetings and discussions with its

environmental consultant, Hull, to explain what effect H.B. 592 was going to have on the

Landfill. These general discussions were followed up with detailed conversations between Hull

and the City about putting together an agreement with the County, and what the agreement

should contain. (Davis dep. vol. I 59, Supp. 152.) The City wanted an agreement with the

County in part because it preferred to be in a single county solid waste district rather than in a

five or six county district where it might have to compete for waste volume with other landfills.

(Brookhart dep. 57-58, Supp. 136-137.) On October 31, 1988, Hull sent a letter to the City

outlining the major points that should be addressed in the agreement. (Ex. 70, Supp. 379-383.)

This outline also contained the estimated costs for Hull to perform various tasks for the City

necessitated by H.B. 592. The first task was for Hull "to draft an agreement between Auglaize

County and the City of St. Marys." Id.

On December 8, 1988, the City entered into a contract with Hull to provide "various

engineering designs, evaluations and studies pertaining to the exemption application to be

2 All exhibits that were marked and identified during the depositions held in this case were marked as "Exhibit" and
given a number. This same Exhibit number was then used in all subsequent depositions. All references in this Brief
to "Exhibit" or "Ex." refer to the deposition exhibits, and all exhibits referred to herein are presented in numerical
order in the Supplement filed herein.

^



filed by the County for a single-county solid waste management district," including "to draft

an agreement between Auglaize County and the City of St. Marys." (Ex. 71, Supp. 384-388;

Hull dep. 142-145, Supp. 200-203.)3 On December 9, 1988, Hull engaged his own attorney to

help draft the Agreement. (Hull dep. 173, 194-195, Supp. 208, 213-214; Ex. 163, Supp. 495-

496.) Between December 9, 1988 and the date the Agreement was signed, the City reviewed

and commented on at least three drafts of the Agreement. (Hull dep. 175-177, Supp. 210-212;

Davis dep. vol. I 100-101, Supp. 155-156; Ex. 74, 75, 164 and 165, Supp. 389-407, 408-425,

497-512 and 513-530.) There are no documents confirming that any preliminary drafts were

sent to the County.

The City knew that no one at the County had any landfill experience. (Davis dep. vol. I

60, Supp. 153.) The County Commissioners relied completely on Brookhart4, Davis5 and Hull to

provide them with complete information concerning the circumstances of the St. Marys Landfill

and the requirements of H.B. 592. (Kutfner dep. 50-5 1, Supp. 245-246.)

On December 22, 1988, the City and the County Conunissioners entered into the

Agreement. (Ex. 1, Supp. 267-287.) The Auglaize County Auditor did not certify the County

had funds available or was in the process of collection to pay the County's obligations under

the Agreement. (Schumann dep. 62-63, 65, Supp. 250-251, 252.) Neither the County

Prosecutor nor the City Law Director endorsed their approval of the Agreement as to form or

content. (Ex. 1, Supp. 267-287.)

3 It was not until June 8, 1989, six months after the Agreement was executed, that the Auglaize County Solid
Waste Management District ("the District") hired Hull as a consultant for the District on solid waste matters.
(Hull dep. 377, Supp. 237; Ex. 233, Supp. 571-575.) Hull had no contract with the District or the County prior
to the June 8, 1989 contract. (Hull dep. 389, Supp. 240.)
° J. Douglas Brookhart was the City's Director of Public Service and Safety who signed the Agreement on behalf of
the City.
5 Stan Davis was the City's Superintendent of Water, Waste Water and Solid Waste.



In late December 1988, Auglaize County submitted an exemption request to Ohio EPA

for approval to form a single county solid waste management district pursuant to

R.C. 3734.52(C)(2) . (Ex. 67, Supp. 292-378.) The City supplied the core elements of the

exemption request. This included a plan and financial feasibility study/rate study by the City

to construct a new 20 acre BAT landfill cell on the undeveloped portion of the City's landfill

property.6 (Ex. 67, pp. SM-00575-00580, Supp. 309-314; Hull dep. 69, Supp. 197; Davis dep.

vol. 1, p. 151, Supp. 159.) The City's estimated cost for constructing the new BAT landfill

was $4,565,000.00. (Ex. 67, p. SM-00578, Supp. 312; Hull dep. 329, Supp. 233.) The City's

ftnancial feasibility study/rate study projected that the City's landfill ¢ate rate i.e., the amount

charged by the City to dispose waste at its Landfill, would need to be at least $26.93 per ton

to provide disposal capacity for 13 years, and to pay for the costs to construct, operate, and

maintain the Landfill, including landfill closure and post-closure costs, which included

monitoring. (Ex. 67, p. SM-00580, Supp. 314.) This represented a $19.99 per ton increase

above the City's rate of $6.94 that was in effect when the Agreement was signed. Id.

The County's exemption request was approved by Ohio EPA on February 17, 1989.

This authorized the formation of the Auglaize County Solid Waste Management District

("District").

C. The City's Obligation To Keep The Landfill Open For The Twelve Year Term Of
The Agreement.

The term of the Agreement was 12 years. (Ex. 1, ¶2, Supp. 270.) Pursuant to

Paragraph 4(a) of the 1988 Agreement, during the twelve-year term, the City was required to

"permit any resident of Auglaize County to dispose of solid waste generated within the

County at the solid waste disposal site presently operated by the City ("City Site'). " (Hull

6 The City's existing landfill did not meet BAT standards. (Hull dep. 55-56, Supp. 192-193.)



dep. 218-220, Supp. 218-220.)7 Mr. Brookhart understood that all of the City's obligations,

as set forth in Paragraphs 4(a) through 4(g), lasted for at least 12 years. (Brookhart dep. 136-

138, Supp. 138-140.) Pursuant to Paragraph 4(d), the City was required to "obtain, as

necessary, and maintain all permits and licenses required to ensure continued operation of

the City Site and meet the requirements of all relevant statutes and regulations with respect to

that operation." (Ex. 1, Supp. 267-287 (emphasis added); Hull dep. 220, Supp. 220.)

At the time the Agreement was made, the City understood that H.B. 592 required the

Landfill to meet new BAT requirements. (Weadock dep. 69, Supp. 259.) The City knew that

parts of the existing landfill were not going to meet BAT technology. (Davis, dep. vol. I 29,

Supp. 151.) The City "was well aware of the fact that [it was] going to have to construct new

[landfill] cells" in order to comply with the new BAT requirements, or the Landfill would

have to close. (Davis dep. vol. I 72, Supp. 154; Hull dep. 147-149, Supp. 205-207.) The City

had to show that it could and was committed to upgrade the landfill to meet BAT standards in

order to satisfy the requirements for the County to obtain the (C)(2) exemption to form a

single county solid waste management district. (Hull dep. 54-59, Supp. 191-196.) Ohio EPA

would not have granted the County's exemption request unless the City demonstrated that the

landfill facility would be upgraded to BAT. (Hull dep. 58-59, Supp. 195-196.)

D. The City's Obligation To Establish And Allocate A Portion Of Its Landfill
Disposal Rate To Pay For Environmental Monitoring.

Under the Agreement, the source of revenues to pay for the environmental monitoring

expenses, as well as other future expenses incurred at the Landfill, was to come from the

City's disposal rate. (Ex. 1, Agreement, ¶18 and 9, Supp. 274-280.) Paragraph 8 required the

' The City Site included the entire 100 acres of property owned by the City that could be developed as a landfill.
(Davis dep. vol. 1 137, Supp. 158.)
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City to establish a disposal rate and review it annually. The only rate the City had the ability

to establish was the City's gate fees. (Davis dep. vol. 1116, Supp. 157.) Paragraph 9 required

the City to allocate and set aside a portion of its disposal rate for the creation of a Fund. A

portion of the Fund was to be allocated to pay the costs of environmental monitoring expenses

at the Landfill. The City was to perform an annual review of its landfill disposal rate so that

the City could periodically adjust its rate in order to acconuttodate, inter alia, increased costs

of operating the landfill, the need for potential expansion, current and future expenses for

environmental monitoring, and contingent liabilities. (Agreement, ¶18(a), 8(c), 9(a), and 9(b),

Supp. 275-277.)

1. The "Rate" Referred To In Paragraph 8 Is The City's Disoosal Rate .

The City's Director of Public Service and Safety, Michael Weadock, who succeeded

Mr. Brookhart, acknowledged the City's Landfill disposal rate is a separate and distinct fee

from the disposal fees and generation fees levied by the District's Policy Committee pursuant

to R.C. 3734.57(B) and 3734.573(A). ( Weadock dep. 65, Supp. 258.)8 There is nothing in the

Agreement that refers to any fees levied by the District. (Weadock dep. 51, Supp. 255.) Hull,

the party responsible for drafting the Agreement, agrees the "rate" that was to be reviewed

annually by the City and modified as required, is the City's disposal rate. (Hull dep. 205-206,

Supp. 216-217.) Mr. Brookhart also agrees that the rate referred to in Paragraph 8 is the City

rate. (Brookhart dep. 140, Supp. 141) Mr. Brookhart acknowledged the purpose of the rate

study was to establish rates for landfill operation and to provide money for the Fund described

° H.B. 592 authorized the policy committee of a solid waste management district to levy a fee on each ton of solid
waste disposed at facilities located within the district. R.C. 3734.57(B). These fees are collected and held in trust
by the solid waste disposal facility until they are forwarded to the District. R.C. 3734.57(E). H.B. 592 specifed that
District fees are "in addition" to the disposal rate charged by the disposal facility. R.C. 3734.57(A)



in Paragraph 9(a), including the cost of environmental monitoring at the City Site. (Brookhart

dep. 144-145, Supp. 142-145.)

During the initial few months after the Agreement was executed, and consistent with

the City's financial estimates that were attached to the County's exemption request, the City

recognized its obligations under Paragraphs 8 and 9 and proceeded to have Hull prepare a rate

study that recommended the City's basic disposal rate be raised from $6.94 to $34.95 per ton.

(Ex. 76, Supp. 426-438; Hull dep. 284-285, Supp. 229-230.) Hull prepared a document

entitled, "St. Marys Landfill Reasons for Rate Increase," which identified thirteen separate

items as reasons for an increase in the City rate. Included among Hull's reasons were

groundwater monitoring, methane monitoring and post-closure monitoring. (Ex. 116, Supp.

457-459; Hull dep. 234-235, Supp. 221-222.) The City did not approve Hull's reconunended

rate increase, and decided to increase its disposal fee by only $7 per ton. (Hull dep. 239-242,

Supp. 223-226; Ex. 115, Supp. 455-456.) The City later reduced the $7 per ton increase to $2

per ton. (Brookhart dep. 160-161, Supp. 147-148; Davis dep. vol. II 36-37, Supp. 164-165.)

After the County rejected the large rate increase, Hull met with the Policy Committee of

the newly formed District in April 1989 and advised the Policy Committee it could adopt a

surcharge [i.e. a disposal fee levied under R.C. 3734.57(B)] to pay for preparing the District's

solid waste management plan, and for the installation and testing of monitoring wells at the two

operating landfills in the District - the City of Wapakoneta's landfill and the City of St. Marys'

landfill. (Hull dep. 245-246, Supp. 227-228; Ex. 34, Supp. 288).9 Hull then sent a letter to the

' The Policy Committee is the statutorily-created body that has exclusive power to prepare and adopt the District's
solid waste management plan, and to levy solid waste fees to implement the District's plan. R.C. 3734.54(B); R.C.
3734.53(A); R.C. 3734.57(B). The Policy Committee includes one representative each from the county, largest
municipality, health department, and townships, and three other at-large members. R.C. 3734.54(B). The City of
St. Marys had one representative, Stan Davis, on the Policy Committee as required by Paragraph 6 of the
Agreement, which refers to the Policy Committee as the "Board of the SWMD." (Davis dep. vol. 11158, Supp. 184).
The Board of County Commissioners of Auglaize County could not be the "Board of the SWMD" referred to in
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County Administrator explaining the proposed fee to be levied by the Policy Committee. (Ex.

82, Supp. 439-441). Neither the Policy Committee's minutes of its April 1989 meeting, nor

Hull's letter, ties the District's fee to the Agreement. The only parties to the Agreement - the

City and the Board of County Commissioners - are separate and distinct from the Policy

Committee and the District, which did not exist when the Agreement went into effect. While the

County Commissioners serve as the Board of Directors of the District pursuant to R.C. 343.01,

the Policy Committee is responsible for drafting and approving the District's Solid Waste

Management Plan, which determines what programs will be implemented by the District, how

much will be expended in those programs and how the revenues to pay for the programs will be

obtained. (R.C. 3734.53(A) and (B).) The Policy Committee and the District were not parties to

the Agreement, and were not bound by its provisions.10 Nevertheless, under R.C. 3734.57(B)

and (G)(5), the Policy Committee had independent authority to levy fees to pay for groundwater

monitoring at the St. Marys landfill and the Wapakoneta landfill (for which there was no

contract).

As the owner and operator of a landfill located in the District, the City was required

by statute to collect and remit the regulatory fees levied by the District Policy Committee.

R.C. 3734.57(E). The District's fees the City collected were the property of the District and

not the City. The City's performance of its statutory duty, in collecting fees levied by the

District Policy Contmittee, had nothing to do with and did not equate to performance of the

City's obligations under Paragraphs 8 and 9.

Paragraphs 6 and 9 of the Agreement since it was impossible for a representative of the City to serve on the elected
Board of County Commissioners. See R.C. 305.01.
10 The City did not name the Policy Committee as a defendant in this lawsuit.
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2. The City Failed To Set Aside A Portion Of Its Disposal Rate For Monitoring

Once the District Policy Committee began to levy the District's fees to pay for District

programs, the City discontinued further performance of its required obligations under

Paragraphs 8 and 9. After the March 1989 rate study, the City did not conduct another rate

study or formal rate review until mid-1993 when it increased the City's disposal rate by a

small amount. (Davis dep. vol. II 56-58, Supp. 166-168; Ex. 203, p. CSM 096, Supp. 535.)

Like the 1989 rate increase, the 1993 rate increase did not include funds needed for

environmental monitoring at the Landfill as required by Paragraph 8(a), and the City

continued to ignore its obligation under Paragraph 9(a) to allocate a portion of the City

disposal rate for such monitoring. The City acknowledges that, during the 12-year term, it

never allocated or paid any portion of the City's disposal rate to the Fund that was to be used

for monitoring expenses at the Landfill. (Weadock dep. 165-166, Supp. 264-265.)

E. The City's Failure To Obtain The BAT Demonstration Permit Required By H.B.
592.

In October 1994, Ohio EPA notified the City that the Landfill's permit application did

not comply with the BAT requirements. (Davis dep. vol. II 69-71, Supp. 171-173; Ex. 207,

Supp. 546-548.) This meant the City's existing Landfill would have to close within one year

after Ohio EPA issued a final order denying the call-in permit. R.C. 3734.05(A)(6). In

December 1994, the City and Hull began intemally discussing a timetable for closing the

Landfill. (Davis dep. vol. I 248-249, Supp. 160-161; Davis dep. vol. II 65-66, Supp. 169-170;

Ex. 204, Supp. 536-539.) On September 11, 1995, the Director of Ohio EPA issued Findings

and Orders denying the City's BAT demonstration and ordering the existing Landfill to close.

(Hull dep. 374, Supp. 236; Weadock dep. 93, Supp. 260; Ex. 125, Supp. 460-465.)
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Although the existing Landfill had to close, Ohio EPA advised the City that it could

obtain a permit to construct the new BAT landfill proposed by the City (and referred to in the

County's exemption request), if the City resubmitted an application that included the new

BAT landfill only. (Ex. 206, Supp. 540-545.) The City understood it could develop a new

BAT landfill on the City Site. (Davis dep. vol. II 74-75, Supp. 174-175; Hull dep. 321, Supp.

232.) A feasibility study by Hull concluded the proposed BAT landfill was a viable option

because the City would be able to meet all of its expenses for both the new facility and the

closed facility by charging a gate fee of $20.50 per ton, even if the landfill received only

25,000 tons per year. (Ex. 235, pp. 19-20, 23, Supp. 610-611, 614.) The City decided not to

build the new BAT landfill because the City felt it was not economical. (Davis dep. vol. 1

249, Supp. 161; Davis dep. vol.11 75, Supp. 175; Hull dep. 320, Supp. 231.)

F. The City Was Aware Its Failure To Provide Landfill Disposal For The Entire
Twelve Year Term Of The Agreement Would Constitute Substantial Non-
Performance Of Its Obligations Under The Agreement.

At private meetings in 1996 to discuss the timing for closure of the St. Marys Landfill,

City officials told Ohio EPA and the Attorney General's office the City should be allowed to

extend the Landfill closure date because the 1988 Agreement required the City to provide landfill

disposal capacity to the County's residents until 2001. (Ex. 214, Supp. 549-550; Ex. 128, Supp.

472-476.) In one of the meetings, Mr. Weadock stated the Agreement required the City to

"provide waste management until 2001." (Weadock dep. 118-119, Supp. 262-263; Davis dep.

vol.Il 116-117, Supp. 177-178; Ex. 214, Supp. 549-550.) The City was also internally

discussing its concems about breaching the Agreement. (Hull dep. 365-366, Supp. 234-235;

Davis dep. vol. II 131-133, Supp. 181-183; Ex. 130, Supp. 487-490.)" Pursuant to final

tI The City did not inform the District about the City's discussions with Ohio EPA regarding closure of the landfill.
(Davis dep. vol. lt 108, Supp. 176.) Between 1989 and 2001, Stan Davis was the City's representative on the
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Findings and Orders issued by the director of Ohio EPA, the City Landfill ceased accepting solid

waste on June 1, 1998, approximately two and one-half years before the end of the 12-year term.

(Ex. 129, p.4, Supp. 481; Weadock dep. 108, Supp. 261.)

G. The County's Obligations Under The Agreement.

The County, "pursuant to this Agreement," accepted responsibility for

environmental monitoring required at the City Landfill, "including the operation of such

environmental monitoring and any capital expenditures necessary to accomplish the

monitoring, both prior to and subsequent to the closure." (Agreement ¶5(a), Supp. 273.)

However, the revenues to pay for the environmental monitoring expenses and certain other

fature expenses incurred at the Landfill was to come from the City's disposal rate established

and collected by the City from users of the Landfill for the disposal of solid waste.

(Agreement ¶18 and 9, Supp. 275-280.) In the event the City closed the City Site, thereby

ending the further collection of the City's disposal fee, the costs for environmental monitoring

that exceeded the amount in the Fund that the City had previously set aside from its disposal

rate was to be paid by the County pursuant to Paragraph 5(a). (Agreement, 19(a), Supp. 276-

277.)

Paragraph 2 of the Agreement states: "[TJhe term of this Agreement shall be twelve

(12) years commencing on the date the contract is signed by the Parties. " The City admits

the Agreement was never modified or amended. (City's Answers to Defendant's First Set of

Interrogatories, No. 10, Supp. 90.) The Agreement contains no explicit language that any of

the obligations of either the City or the County were to survive the expiration of the

District's Policy Committee. (Davis dep. vol. 11 158, Supp. 184.) John Hull, who was the District's solid waste
consultant pursuant to contracts dated June 8, 1989 and November 28, 1995, did not inform the District about the
City's discussions with Ohio EPA. (Hull dep. 386-387, Supp. 238-239; Ex. 233, Supp. 571-575; Ex. 234, Supp.
576-587.)
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Agreement. The Agreement expired on its own terms at midnight on December 21, 2000.

Neither the City nor the County has performed any of their respective contract obligations

since the Agreement expired (the City ceased all performance when it closed the City Site on

June 1, 1998). The City seeks in excess of $5,000,000 for anticipated monitoring expenses at

the closed Landfill until at least 2031. (Amended Complaint, ¶62-63, Supp. 19.)

H. Procedural History.

The City filed its Complaint on May 30, 2002 and its Amended Complaint on

March 31, 2003. The City and the County filed Cross-Motions for Partial Summary Judgment

on the issue of whether the County's obligation survived the expiration of the Agreement. On

May 6, 2004, the trial court denied the County's motion and granted the City's motion,

holding the Agreement required the County to pay for 30 years' post-closure monitoring. On

December 15, 2004, the parties filed Cross-Motions for Summary Judgment as to all

remaining issues in the case. On March 7, 2005, the trial court granted summary judgment in

favor of the County and dismissed the City's Complaint, holding the City could not prevail on

its claims because the undisputed facts showed the City had failed to substantially perform its

obligations under the Agreement. The City perfected its appeal to the Auglaize County Court

of Appeals, Third Appellate District and the County Cross-Appealed as to the trial court's

May 6, 2004 decision. On April 10, 2006, the Court of Appeals reversed the trial court's

March 7, 2005 summary judgment decision in favor of the County and affirmed the trial

court's May 6, 2004 partial summary judgment decision in favor of the City. On May 25,

2006, the County filed its Notice of Appeal in the Ohio Supreme Court. This Court on

August 23, 2006 issued its decision accepting the County's Proposition of Law Nos. I, II and

III, and on October 18, 2006 accepted the County's Proposition of Law No. IV.



ARGUMENT

Proposition of Law No. I: A contract that specifies the period
of its duration generally terminates on the expiration of such
period, and the mutual obligations of the parties to the
contract terminate on that date, unless the parties otherwise
expressly provide in the contract.

A. Explicit Survival Language Is Required To Extend A Party's Obligations Beyond
The Stated Expiration Date Of A Contract.

"When a contract specifies the period of its duration, it terminates on the expiration of

such period." 17A Am. Jur. 2d. (2004), Contracts, Section 530; see, also Beatty Safivay Scaffold,

Inc. v. Skrable (1960), 180 Cal. App.2d 650, 654, 4 Cal. Rptr. 543, 545; LeFebvre v. Rite-a-Way

Indus., Inc. (D. Kan. June 14, 1993), Case No. 91-1435 MLB, 1993 U.S. Dist. LEXIS 9666, at

*6. The obligations of all parties terminate at the end of the stated term, unless the agreement

expressly provides that the obligations of a party are to continue after the expiration date.

Yearling Properties, Inc. v. Tedder (1988), 53 Ohio App. 3d 52, 54, 557 N.E. 2d 1231, 1233

(guarantor was not liable beyond the original term of lease because the lease did not clearly and

unambiguously provide for such liability beyond the stated term); McDonald's Operators Risk

Mgmt. Ass'n. v. CoreSource, Inc. (1999), 307 111. App. 3d 187, 192-93, 717 N.E.2d 485, 490

(a substantial obligation intended to survive the specified termination date of the contract

should have been contained in explicit language); All West Pet Supply Co. v. Hill 's Pet Prods.

Div., Colgate Palmolive Co. (D. Kan. 1994), 847 F. Supp. 858, 861 (mutual obligations of

parties to a contract terminate on the termination of the contract unless the parties otherwise

expressly provide in the contract); United States v. American Society of Composers, Authors,

& Publishers, (S.D.N.Y. Dec. 21, 1989), Case No. Civ. 13-95, 1989 U.S. Dist. LEXIS 16907,

at *33 (stating that "if one of the parties wishes a contract term to remain in effect after the

contract ends, the contract must say so explicitly.").
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Great importance is placed on the stated expiration date of a contract. It cannot be

ignored or overridden except by explicit survival language that leaves no doubt from reading the

contract that the stated term of duration is not applicable to a particular obligation. It is with this

law in mind that the Agreement between the City and the County must be examined.

B. The Agreement Clearly Sets Forth The Parties' Intent As To Its Duration.

The City's claim, that the County has an existing obligation to pay for environmental

monitoring at the Landfill, is based entirely on the 1988 Agreement. The two relevant sections

that relate to the duration of the Agreement and the County's monitoring obligation read as

follows.

2. The term of this AQxeement shall be twelve ( 12) years, commencing on the
date the contract is signed by the Parties and renewable at the sole option of the
City for a term and under conditions to be negotiated by the Parties.

*s•

5. Pursuant to this Aereement. the County shall:

a. As soon as the monitoring program initiated by the City pursuant to paragraph
4(f), sUDra, is approved by OEPA, undertake complete responsibility for all
environmental monitoring required for the City Site by applicable statutes and
regulations, including the operation of such environmental monitoring and any
capital expenditures necessary to accomplish the monitoring, both prior to and
subsequent to the closure of the site;
(emphasis added)

The Agreement was signed by the Parties on December 22, 1988 and expired by its own

terms on December 21, 2000. There is no evidence the City made any attempt to renew the

Agreement. The City closed its landfill in June, 1998. (Original Complaint ¶9, Supp 3; Ex 129,

Supp. 477-486.) Thus, during the 12-year term, the County actually had monitoring

responsibilities, both prior to and subsequent to the closure of the Landfill.
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In Paragraph 2, the parties clearly and unambiguously stated their intent that the

"Agreement" was to remain in effect for twelve years. "The term `agreement' would

ordinarily refer to every part of the contract. ..." Chicago West Pullman Corp. v. Quinn

(Feb. 9, 1999), Lorain App. No. 98CA7048, 1999 Ohio App. LEXIS 377, at *6. There is

nothing on the face of the Agreement that indicates that Paragraph 2, limiting the contract's

duration to 12 years, was not intended to apply to the entire Agreement. The intent of the

parties to a contract is presumed to reside in the language they chose to employ in the

contract. Kelly v. Med. Life Ins. Co. (1987), 31 Ohio St. 3d 130, 509 N.E.2d 411, paragraph

one of the syllabus. When a "contract is clear and unambiguous, `the court need not concern

itself with rules of construction or go beyond the plain language of the agreement to

determine the rights and obligations of the parties."' Reese v. Ffd & Guar. Ins. Underwriter

(2004), 158 Ohio App_3d 696, 699, 821 N.E.2d 1052, 1054 (quoting Seringetti Constr. Co. v.

Cincinnati (1988), 51 Ohio App.3d 1, 4, 553 N.E.2d 1371, 1375). This Court has recently

stated that "when the language of a written contract is clear, a court may look no further than

the writing itself to find the intent of the parties. As a matter of law, a contract is

unambiguous if it can be given a definite legal meaning." Westfield Ins_ Co. v. Galatis

(2003), 100 Ohio St.3d 216, 219, 797 N.E. 1256, 1261. The Agreement at issue can be given

a definite legal meaning by interpreting it to provide that during the 12-year term, the County

had monitoring responsibilities, both prior to and subsequent to the closure of the Landfill.

The City claims that the words "prior to and subsequent to the closure of the site" render

the 12-year term inapplicable to the County's monitoring obligations. If the 12-year term does

not limit the duration of the County's monitoring responsibilities, then the County would have

monitoring responsibilities for as long as the Landfill was operating plus whatever post-closure
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period was required, if and when the Landfill ever closed. 12 This is far from being the 12-year

agreement expressly established in Paragraph 2. It is inconceivable the County Commissioners

in 1988 ever intended to obligate the County to such an open-ended obligation that was not

limited in time or a dollar amount, especially when both parties announced and agreed "The term

of this Agreement shall be twelve (12) years. "

Taking the City's interpretation of the Agreement one step further, if the Landfill was

still operating at the end of the 12 year term, but the term applied only to the City's obligations,

the City would be permitted to stop perfonning its obligation under Paragraph 4(a) to permit the

County's residents to use the Landfill and its obligation under Paragraph 9 to set aside and pay a

portion of the City's disposal rate into the monitoring fund. However, the County would have to

continue its monitoring responsibilities even though the County would be getting no benefit from

the Landfill. It is apparent that if the 12-term has no application to the duration of the County's

monitoring responsibilities, then the scenario as outlined above could have become a reality.

There is nothing on the face or the overall contents of the Agreement that indicates such a result

was intended by the parties.

This case has many similarities with McDonald's Operators Risk Mgmt. Assn. v.

CoreSource, Inc. supra, where McDonald's claimed that CoreSource was obligated by the

terms of the contract to "handle to conclusion" all workers' compensation claims which arose

during the term of the agreement. The trial court granted summary judgment in favor of

CoreSource, and the appellate court affirmed, stating:

If the parties were to have agreed that CoreSource would continue to handle
claims beyond the expiration of the contract without further payment, that term
should have been expressly stated in the agreement. Such a substantial

12 When the Agreement was signed, there was a commitment that the City would upgrade the Landfill to BAT
standards, thereby allowing the City Site to be in operation for decades.
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obligation, intended to survive the specified termination date of the contract,
should have been contained in explicit language.

307 Ill. App.3d at 192-93. The fact that there was no explicit language providing for such a

significant continuing obligation and the fact that the contract contained an integration clause

caused the court to conclude that all of CoreSource's obligations terminated with the

expiration of the term.13 See id. at 861.

In Chicago West Pullman Corp. v. Quinn, supra, the court affirmed a summary

judgment in favor of the defendant employee, holding that the employee did not have any

obligation under the reimbursement clause following the termination of an employment

contract. The court pointed out that the contingency giving rise to the enforcement of the

reimbursement clause could have occurred during the life of the contract. Id at *7.

While this Court has not directly addressed the issue of the necessity for explicit

survival language in order to extend a party's contractual obligations beyond the contract's

stated term, it has repeatedly held that there can be no implied term relating to a subject that is

specifically addressed by the written terms of the contract itself. Aultman Hosp. Ass'n. v

Community Mut. Ins. Co. (1989), 46 Ohio St.3d 51, 53, 544 N.E.2d 920, 923; Hamilton Ins.

Srv., Inc. v. Nationwide Ins. Cos. (1999), 86 Ohio St.3d 270, 274, 714 N.E.2d 898, 901. Since

the Agreement's duration was specifically addressed in Paragraph 2, there can be no implied

term requiring the County to perform any of its contractual obligations beyond the stated 12-year

term. Once the parties agreed that the Agreement was to expire in 12 years, the only way to

provide for the continuing obligations of either party beyond the expiration of the contract was to

use explicit survival language in reference to such obligations.

" The Agreement herein also contains an integration clause at Paragraph 24. Supp. 283-284.



C. Paragraph 5(a) Does Not Contain Explicit Survival Language.

Paragraph 5(a) does not explicitly state the County's monitoring obligations extend

beyond the expiration date of the Agreement. Nor does Paragraph 5(a) contain any express

language as to the length of the County's monitoring obligations. The Landfill closed 2-1/2

years before the end of the Agreement with monitoring being performed "prior to and subsequent

to closure" within the stated 12-year term. The City argues that "applicable statutes and

regulations" qualifies the provision "prior to and subsequent to closure of the City Site," so as to

extend the County's monitoring obligation for thirty years following the closure of the Landfill.

Nothing in the Agreement suggests the phrase "applicable statutes and regulations" in Paragraph

5(a) was intended to control the duration of the County's obligation, rather than merely defining

the array of monitoring activities to be performed during the contract term.

Ohio law specifies a minimum monitoring period for closed landfills only. Ohio Admin.

Code 3745-27-14.14 If the Landfill was still open when the 12 year term expired, Ohio EPA's

post-closure monitoring requirement would not have applied to the Landfill, and the City would

have no basis to claim that the words "applicable statutes and regulations" required the County to

continue its monitoring responsibilities at the open Landfill beyond the 12-year term. To accept

the City's argument one has to conclude the parties intended the City Site to close before the

Agreement ended on December 21, 2000 and also intended the words "applicable statutes and

regulations" to dictate the length of the County's monitoring obligations. This was not what the

parties intended. While it was possible the City's existing landfill could close before the end of

the Agreement, the City and County expected the City Site to remain open beyond the expiration

of the Agreement. (Ex. 67, p. SM00575, Supp. 309; Agreement, ¶14.)

" Thirty years is the minimum amount of post-closure monitoring. The director of Ohio EPA has the discretion to
extend the duration of post-closure monitoring indefinitely. Ohio Admin. Code 3745-27-14(B).
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The City's argument regarding the intent of the parties in using the words "applicable

statutes and regulations" falls apart when it is applied to the situation of the Landfill being open

at the end of the 12-year term. A more reasonable and straightforward interpretation of

Paragraph 5(a) is that "applicable statutes and regulations" simply defined the menu of

monitoring activities included in Paragraph 5(a), and "prior to and subsequent to closure of the

City Site" ensured the County would be responsible for monitoring during the 12-year term

irrespective of whether the Landfill was in the operating or closure phase.

If such a significant obligation was intended to survive the expiration of the contract, the

Agreement should have explicitly provided for this. It was the City's consultant who drafted the

Agreement. If there is any ambiguity in Paragraph 5(a), it must be construed against the City,

the party who drafted it. Graham v. Drydock Coal Co. (1996), 76 Ohio St.3d 311, 314, 667

N.E.2d 949, 952. It would have been very easy for the City to insert language in Paragraph 5(a)

explicitly stating that the County's monitoring obligations extended beyond the 12-year term.

For whatever reason, the City chose not to include such language in the Agreement. It is not the

function of this Court to rewrite the Agreement so as to make a new contract. Ullmann v. May

(1947), 147 Ohio St. 468, 475, 72 N.E.2d 63, 67. The courts cannot do for the City what the City

should have done for itself. Id. at 476.

D. The Court Of Appeal's Interpretation Of Paragraph 5(a).

In deciding the issue regarding the length of the County's monitoring obligation, the

Court of Appeals, rather than searching for explicit survival language, appeared to search for

language in the Agreement that expressly stated the County's monitoring responsibilities were

only in effect during the 12-year term of the Agreement. (Opinion ¶16, Appendix p. 14.)

Finding no such language, it concluded that the 12-year term had no application. When a
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contract states a definite term of duration, it is not necessary nor is it advisable to state as to each

covenant and obligation that it is only enforceable during the stated term of the contract, as the

court below implied. In concluding the Agreement required the County to perform monitoring

after the Agreement expired, the Court of Appeals focused solely on Paragraph 5(a) and

essentially eliminated Paragraph 2 from the Agreement. The court did not give the parties'

expressed intent "[TJhe term of this Agreement shall be twelve (12) years, " the importance the

law requires.

This case presents an opportunity for the Supreme Court of Ohio to state a clear rule of

contract construction in Ohio that is in accord with the holdings of Yearling Properties, Inc. v.

Tedder, supra; McDonald's Operators Risk Mgmt. Assn. v. CoreSource, Inc., supra; All West

Pet Supply Co. v. Hill's Pet Prods. Div., Colgate Palmolive Co., supra; and United States v.

American Society of Composers, Authors, & Publishers, supra. Such a pronouncement from

this Court will assist drafters of future contracts, will help prevent misunderstandings as to the

length of contract obligations, and will assist other Ohio courts in deciding cases where the

duration of a party's contractual obligations is at issue.

E. Evidence That Is Extrinsic To The Agreement Cannot Make Up For The Lack Of
Explicit Survival Language In The Agreement.

In the courts below, the City recognized the fact that there is no explicit survival language

in the Agreement and was forced to argue that statements and actions of certain officials and

employees of the County, substantially after the execution of the Agreement, demonstrate the

County recognized its post-closure monitoring obligations. Extrinsic evidence cannot be used to

create an ambiguity. Smith v. Great Atlantic & Pacific Tea Co., Inc. (June 29, 1990), Portage

App. No. 88-P-2002, 1990 Ohio App. LEXIS 2721, at ' 10. If there is no ambiguity, then no

extrinsic evidence of any type can be considered in interpreting a contract. Shifrin v. Forest City

?n



Ent., Inc. (1992), 64 Ohio St.3d 635, 638, 597 N.E.2d 499, 501. Nor can extrinsic evidence

make up for the lack of explicit survival language. If there is any need to go outside the four

corners of the Agreement to determine the parties' intent as to whether the County's monitoring

obligations were to extend beyond the expiration date, then the Agreement lacks the required

explicit survival language.

On this subject, the Fourth Circuit stated in Hirsch-Chemie, Ltd. v. The Johns Hopkins

Univer. (4th Cir. July 20, 1995), No. 94-2010, 1995 U.S. App. LEXIS 18078, at *16 that:

[T]he fact that the parties by their acts and declarations indicate an
intention to treat a written contract as continuing after the time
proscribed in it for its temiination will not have the effect of
continuing such contract, although it may show a subsequent oral
agreement on the same terms.

See also O'Brien v. Board of Educ. of Sch. Dist. No. 189, East St. Louis, (1979), 70 111. App.3d

604, 608, 388 N.E.2d 1104, 1107; Can-Am Engineered Prod, Inc. v. International Tools, Ltd.

(E.D. Mich. Apr. 29, 1992), Civil Action No. 91-CV-71641-DT, 1992 U.S. Dist. LEXIS 8675, at

*19. Because contracts can only be enforced against a county if they have been approved by the

Board of County Commissioners pursuant to R.C. 305.25, any alleged oral agreements or

amendments to an existing agreement would also have to be approved by the Board pursuant to

R.C. 305.25. In this case, the City has admitted that the Agreement was never amended or

modified. Seep. 11, supra.

It is important for this Court to announce through this case that when a contract sets forth

a definite term for its duration, all of the mutual obligations of the parties to that contract

tenninate at the end of the stated term, unless the contract contains explicit language providing

that a specified obligation is to survive the expiration of the contract. For survival language to be

"express" or "explicit" it cannot be susceptible of more that one reasonable interpretation, and it



cannot leave any doubt or question in the reader's mind that a particular contractual obligation is

intended by the parties to survive the expiration of the contract. The alleged survival language in

Paragraph 5(a) does not meet this test. The Court of Appeals' decision should be reversed and

judgment should be entered in favor of the County dismissing the City's claim that the County

has monitoring obligations after the expiration of the stated 12-year term of the Agreement.

Proposition of Law No. II: A public contract cannot not be
interpreted according to the practical construction placed
upon the contract by the successors of those who made it, or by
other public officers or consultants, in a manner that varies
from the express language contained in the contract.

A. The Rule Of Practical Construction Was Incorrectly Applied By The Appellate
Court.

1. The Provisions Of Paraeranhs 8 And 9 Are Not Ambi ous.

The Court of Appeals found that there was no definition of "rate" in the Agreement

and the words "a rate for the disposal of solid waste" were ambiguous because "there is more

than one interpretation as to what constitutes the `rate."' (Opinion 1119 and 20, Appendix

pp. 16 and 17.) The court then used extrinsic evidence relating to the parties' purported

course of performance to rewrite the Agreement and give it an interpretation which is

unreasonable based upon the contract's express language. Concluding the term "rate" in

Paragraph 8 was intended to include both the City's gate rate and the fees levied by the

District, the court found that the City, by collecting the fee levied by the District, "fulfilled all

its obligations under the agreement pertaining to establishing a rate and setting aside portions

that rate for environmental monitoring." (Opinion ¶ 29, Appendix p. 23).15

15 The Court of Appeals did not take into account the fact the City, as the Landfill's owner and operator, was
statutorily required to collect the fees levied by the District and remit them to the District within a month. R.C.
3734.57(E). If, as the Court of Appeals concluded, the City fulfilled all of its obligations under Paragraphs 8
and 9 simply by collecting and remitting the fee levied by the District, then the City incurred no obligation
under those provisions of the Agreement that it did not already have by statute.
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On the role of the court in determining whether contract language is ambiguous, this

Court stated in Cincinnati v. Gas Light & Coke Co (1895), 53 Ohio St. 278, 284, 41 N.E. 239,

241:

In determining the rights of parties under a written contract, it is not the duty of
a court to seek for, or create doubts or ambiguities, but rather to avoid them,
and construe and enforce the contract according to its evident meaning, giving
force to every word.

Paragraph 8 of the Agreement provides, in part:

8. Upon commencement of this Agreement, the Citv shall establish a rate for
the disposal of solid waste at the City Site as follows:

a. the rate shall be set by the City using an objective third party
acceptable to the Parties hereto, who shall conduct a rate study
that shall take into account operating costs, the potential need for
expansion, the need to create a reasonable index (e.g., an index
composed of the Consumer Price Index and other appropriate
indicators) that can be used to calculate periodic adjustments to
the rate, the requirements of the Fund established pursuant to
Paragraph 9, infra, and other relevant factors deemed necessary
by the objective third party conducting the rate study;

•*•

c. the rate shall be reviewed annually by the City and may be
modified pursuant to the index established during the rate study
referenced in Paragraph 8(a), snnra. (Emphasis added.)

(Ex. 1, Supp. 267-287.)

The language in Paragraph 8 leaves no doubt as to what is meant by the term "rate. "

The Agreement provides (i) the City shall establish a rate for the disposal of waste at the

Landfill, (ii) the rate shall be set by the City and (iii) the rate shall be reviewed annually by

the City. The only "rate" for the disposal of solid waste that the City had authority to

establish and set was the "City's gate fees." (Davis dep. Vol. I 116, supp. 157.) Michael

Weadock, the City's Director of Public Service and Safety, acknowledged that the City's

,)z



landfill disposal rate [gate fee] is a separate and distinct fee from the disposal fees and

generation fees that were subsequently levied by the District. (Weadock dep. 65, Supp. 258.)

When the Agreement was executed, the City was already charging a rate ($6.94 per ton) for

the disposal of solid wastes at the Landfill. (Ex 67, SM-00580, Supp. 314) The District was

not even in existence at the time the Agreement was signed, and the County has never had any

authority to establish or collect fees for the disposal of solid waste at the City-owned Landfill.

In rewriting the Agreement so that the term "rate" included the fees levied by the

District, the court completely ignored the language in Paragraph 8(a) that refers to "rate" in

the singular and identifies the "rate" as the rate established and set by the City. The court

also ignored Paragraph 4(g), which requires the City to "collect all fees associated with the

operation of the solid waste disposal facility." (emphasis added). The language in Paragraph

4(g) mirrors the language in R.C. 3734.57 that requires the owner or operator of a solid waste

disposal facility to collect the fees levied by Ohio EPA and solid waste management districts.

Thus, when referring to fees that are charged in addition to the City's disposal rate, including

fees levied by the District and Ohio EPA, the Agreement uses the term "fees," while the

Agreement uses the term "rate" in reference to the City's proprietary user charge. 16

In addition, Paragraph 9(e) of the Agreement provides that if no SWMD is established,

then a three person board selected by the parties shall administer the Fund unless the City

elected to terminate the Agreement. Thus, if the District was not established and the City

16 The distinction between proprietary rates and charges and regulatory fees is standard for publicly-owned
landfills. Compare R.C. 343.08, authorizing county-owned landfills to collect rates and charges for use of the
landfill to pay for facility operation and maintenance (a classic enterprise fund), with R.C. 3734.57 authorizing
the State, solid waste districts and local political subdivisions to levy regulatory fees to obtain revenues used to
pay for operating the government. Accordingly, the term "rate" did not require a separate definition in the
Agreement in order to understand what it meant. See Nationwide Mut. Fire Ins. Co. v. Guman Bros. Farm
(1995), 73 Ohio St.3d 107, 108, 652 N.E.2d 684, 686 (the mere absence of a definition of a term in a contract
does not make the term ambiguous if its meaning can be discerned from its plain and ordinary meaning).
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continued the Agreement, the obligations of the parties under Paragraphs 8 and 9 would not

have changed other than a different entity would administer the Fund. Without the District,

there could be no District surcharge, but the City would still have to establish the "rate, "

conduct a rate study and allocate a portion of the "rate" for the Fund. When the express

terms of the Agreement are considered as a whole, as the law requires, the use of extrinsic

evidence to interpret the term "rate" in Paragraph 8(a) to include the fees levied by the

District is unreasonable. The "rate" clearly is the City's proprietary user rate only, and does

not include fees levied by the State, the District, or other politcal subdivisons.

The Court of Appeals also found Paragraphs 8 and 9 to be ambiguous as to how the

rate is to be charged. (Opinion ¶20, Appendix p. 17.) In fact, there is no ambiguity as to how

the rate is to be charged. Since the City was already charging a rate on a per ton basis for the

disposal of solid waste at its Landfill, there is no reason to think that this same method would

not continue. (Dep. Ex 67, Supp. 292-378.) While the amount of the "rate" would

necessarily have to increase to take into account the various expenditures identified in

Paragraph 8(a),17 the City's method of setting, charging and collecting the "rate" would

remain the same. Since the City was to retain operation and management rights pursuant to

Paragraph 4(c), and was required to collect all fees at the Landfill pursuant to Paragraph 4(g),

the City was the only party who could collect the proprietary user "rate" that the City alone

was required to establish and set.

Finally, the appellate court found the Agreement to be ambiguous because it does not

indicate how the Fund would be created, which party is to establish the Fund, or what portion

of the "rate " is to be set aside into the Fund. (Opinion ¶ 20, Appendix p. 17). Once

17 This was confirmed by the March 1989 Rate Study that Hull prepared for the City recommending an increase in
the rate from $6.94 to $34.95. (Ex. 76, Supp. 426-438)
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collected, the City was the only party in a position to allocate a portion of that "rate" for the

creation and maintenance of the Fund, using the rate study for guidance in determining the

amount of funds to be paid to the District for the monitoring fund. (Agreement ¶ 9(a).)

Although the Agreement does not specifically designate which party is to "establish the

Fund," it is clear that all of the "rate" collected by the City necessarily remained in the City's

possession until it paid over a portion of the "rate " allocated to the Fund in accordance with

Paragraphs 8 and 9. Paragraph 9(d) provides the Fund shall to be administered by the Board

of the SWMD (the District Policy Committee). The Fund could not be established unless and

until the City paid the allocated "rate" to the entity that was to adminster the Fund pursuant

to Paragraph 9(d), the District Policy Connnittee. The District Policy Committee would not

have a Fund to administer if the City did not have the obligation to set aside and pay over to

the District the allocated portion of the "rate " that the City collected.

There is no basis for the Court of Appeals' conclusion that there was no provision in

the contract requiring the City to determine the amount to be set aside in the Fund, or

requiring the City to set aside a portion of the disposal rate into the Fund. The City collected

the "rate, " and the rate study was intended to tell the City how much needed to be allocated

for monitoring. The undisputed evidence showed that the City did not set the "rate" in

accordance with the rate study, and the City never payed any portion of the "rate" into the

Fund during the 12-year term of the Agreement. Because the City failed to set aside any

portion of the City's disposal rate for environmental monitoring at any time during the 12-

year term of the Agreement, the City failed to substantially perform the Agreement, and has

no cause of action against the County.
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2. The Court Of Ant>eals Improperly Used The Parties' Purnorted Course Of Performance To
Rewrite The Agreement.

The appellate court used it findings of ambiguity as the basis for admitting and relying

upon extensive extrinsic evidence to not only re-define the tenn "rate, " but also to

determine the parties' respective obligations under Paragraphs 8 and 9. Extrinsic evidence

can only be admitted to help interpret a contract if the court has first determined that the

contract is ambiguous. Shifrin v. Forest City Ent., Inc., supra, syllabus. Ambiguity is

determined from the language of the document itself, not the conduct of the parties. Smith v.

The Great Atlantic & Pacific Tea Co. (June 29, 1990), Portage App. No. 88-P-2002, 1990

Ohio App. LEXIS 2721, at *9-10; see also, Mark-It Place Foods, Inc. v. New Plan Excel

Realty Trust, Inc. (2004), 156 Ohio App.3d 65, 85, 804 N.E.2d 979, 994. A court's legal

determination as to whether a contract is ambiguous must be made from a review of the

language of the contract, free from any extrinsic evidence. If there is no ambiguity in a

contract, then no extrinsic evidence of any type can be considered in interpreting the contract.

Shifrin v. Forest City Ent., Inc., supra, 64 Ohio St.3d at 638.

As such, the parties' course of performance should not be substituted for the express

terms of a contract. Cincinnati v. Gas Light and Coke Co., supra, 53 Ohio St. at 288. It can

only used in connection with an ambiguous contract to assist the court in understanding the

original intent of the parties when they entered into the contract. Id. Furthermore, where the

tenns of a contract are clear and unambiguous, a court cannot create a new contract by finding an

intent not expressed in the language employed by the parties. Shifrin v. Forest City Ent., Inc.,

supra, 64 Ohio St. 3d at 638.

In this instance, the Court of Appeals did just that - it created a "new contract,"

although the Agreement is not ambiguous. The court looked to what it deemed to be a course of
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performance by the parties, specifically the District Policy Conunittee's use of a portion of the fees

levied by the District to pay for monitoring at the Landfill and concluded the "rate" identified in

Paragraph 8(a) was intended to include both the gate fee charged by the City and the separate fee

levied by District Policy Committee. The court made this conclusion although: (1) the terms

"District fee" and "District surcharge" are not even mentioned in the Agreement; (2) the District

fees were set by the District Policy Committee, not the City; and (3) neither the District nor the

District Policy Committee was a party to the Agreement.

This Court limited the application of the rule of practical construction when it stated:

But the reason of the [practical construction] rule ceases, when the acts or
conduct are not those of the parties who made the contract, and are not
presumed to know in their own minds what was in fact meant by the words
used. The acts and conduct of the parties following after the parties who made
the contract, must in the nature of the case be only their own construction of the
words used, and not an acting out of the understanding of the words by the
parties who used them- The same is true of public officers. They may put their
own construction upon the words used, but in so doing they are not acting out
the mental understanding of the sense in which the words were used by those
who made the contract or written instrument.

Cincinnati v. Gas Light & Coke Co., 53 Ohio St. at 287.

The documents the City seeks to use to establish the alleged practical construction of the

parties are not documents that are authored by and necessarily do not reflect the joint

understanding of the three commissioners who signed the Agreement in 1988. The fact that

officials or employees of the City or the County may have been under the impression that District

fees were being collected pursuant to the Agreement (but were actually collected pursuant to R.C.

3734.57(E)), or mistakenly thought the District or the County had post-closure monitoring

obligations at the Landfill that survived the Agrement, cannot be used to rewrite the Agreement

and vary its express language. If the Court of Appeals had properly applied the rule of practical

construction according to the admonitions pronounced by this Court, it would have found that the
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parties' purported course of performance was neither the performance of this Agreement nor the

performace of the parties who originally entered into the Agreement. Instead, it was perfomiance

by subseqent officials and employees whose actions were not consistant with the express terms of

the Agreement. As such, it cannot be used to discover the original intent of the parties or to

contradict the express terms of the Agreement. This case is similar to Cincinnati v. Gas Light &

Coke Co., where the course of dealing relied upon to establish a practical construction was much

more ambiguous than the contract itself.

The City seeks to excuse its own failure to perform and through the use of extrinsic

evidence construct a contract that is substantially different from the written Agreement that was

entered into by the City and the County in December 1988. The City's attempt to construct an

entirely different contract should be rejected because Paragraphs 8 and 9 are unambiguous.

Further, even if this Court concludes that those provisions are ambiguous, the extrinsic evidence

submitted by the City cannot be considered because it does not represent the interpretation of the

Agreement by the County Conunissioners who executed the Agreement in 1988. Accordingly,

the City's purported extrinsic evidence has no legal bearing in interpreting the Agreement.

B. The City Did Not Fulfill Its Contractual Obligations By Collecting the District Fees.

The City's performance of its statutory duty, in collecting the District fees, did not equate

to the City's perfomumce of its obligations under Paragraphs 8 and 9. While the City implies that

it was the City's money that was paid to the County for groundwater monitoring, this is untrue.

The fees levied by the District Policy Committee pursuant to R.C. 3734.57(B) and collected by the

City were always the property of the District. They were collected by the City as a trustee for the

District, and kept in a separate and distinct fund to the credit of the District. R.C. 3734.57(E) and

(G).
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As the owner and operator of the Landfill, the City basically is running a proprietary

business. In this capacity, the City charges the Landfill's customers a disposal rate, the proceeds of

which the City places into a municipal enterprise fund to pay for operating and maintaining the

Landfill. The District Policy Committee, on the other hand, levies District fees as a tax, rather than

a charge for services, to be used exclusively to pay for District planning and programs under R.C.

3734.57(G). American Landfill, Inc. v. Starh/7'uscarawas/Wayne Joint Solid Waste Mgt. Dist. (6`h

Cir. 1999), 166 F.3d 835, 839. The District Policy Committee's approval to use a portion of its

revenue to pay for monitoring at the Landfill provides no legitimate basis for the appellate court to

rewrite the Agreement and shift the City's obligations to the County.

The appellate court erroneously held Paragraph 8(a) showed the parties intended the

City's collection of the fees levied by the District to constitute fi ►11 performance of the City's

obligation to establish and set aside a portion of the City's "rate." (Opinion, ¶23). Paragraph

8(b) provided the City's "rate may reflect that residents of the City who are not residents of

the City may be charged a surcharge to reflect the investment made by the City in the City

Site." The surcharge referenced in Paragraph 8(a) legally could not have been the fee levied

by the District under R.C. 3734.57(B). There is nothing in R.C. 3734.57 or elsewhere

allowing the District to differentiate between City residents and County residents with respect

to setting the amount of the District's fees, and there is no evidence the District ever levied a

greater fee on County residents than City residents. Only the City set its proprietary user rate

for non-residents one dollar and twenty-five cents ($1.25) per ton more than the rate the City

charged for disposal to City residents. (Ex. 203, Supp. 531.) Here again, the appellate court

mistakenly conflated the City's proprietary user rate for disposal with the fee levied by the

District under R.C. 3734.57(B).



The Court of Appeals compounded its error when it found the fees levied by the District

were established pursuant to the 1989 rate study and were established to cover the costs of post-

closure monitoring. (Opinion ¶ 27, Appendix p. 21) The 1989 rate study makes no mention of any

District fees. It only speaks to increasing the existing City gate fee. (Ex. 76, Supp. 426-438)

Neither the Policy Committee minutes of the meetings where the fees to be levied by the District

under R.C. 3734.57(B) were discussed and approved nor Hull's letter explaining the District's fees

make any reference to the Agreement or to post-closure monitoring. (Ex. 34, Supp. 288; Ex. 35,

Supp. 289-291; Ex. 82, Supp. 439-441)

The court also failed to make the distinction between the County and the District and

confused the role of the District Policy Committee with the Board of County Commissioners. The

District is a separate entity from the County established pursuant to R.C. 3734.52. The Board of

the SWMD charged with administering the Fund was not the Board of County Commissioners, it

was the District's Policy Committee established pursuant to RC. 3734.54(B) and made up of

representatives of the County, municipalities, townships, the health department and three at large

members. See fn. 9, supra.

The appellate court's errors in finding an ambiguity where none exists, incorrectly

applying the rule of practical construction, and misunderstanding the undisputed facts resulted

in the creation of a new agreement that is contrary to the express language in the Agreement.

This "new agreement" improperly shifted contractual obligations from the City to the County,

and was contrary to the expressed intent of the parties as evidenced by the language chosen by

the parties when the Agreement was executed. Once the City signed the Agreement and

undertook the responsibility and duty for performing the obligations required of it pursuant to

the Agreement's terms, the City could not be relieved of its obligations merely by its non-
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performance. If the City had wanted to be relieved of its obligations under Paragraphs 8 and 9,

the City should have requested that the Agreement be modified and amended. This, the City did

not do.

Proposition of Law No. III: A county's continued performance
of a contract after the other party substantially fails to perform
its mutual obligations to the county does not waive the county's
right to assert the other party's failure to perform as a defense
against a claim for breach of contract.

A plaintiff who is suing for breach of contract cannot recover unless it proves that it

substantially performed the contract according to its terms. Petersburg Fire Brick & Tile Co.

v. American Clay Machinery Co. (1914), 89 Ohio St. 365, 106 N.E. 33, paragraph one of the

syllabus; Thomas v. Matthews (1916), 94 Ohio St. 32, 51, 113 N.E. 669, 674. Substantial

performance of a contract means that mere nominal, trifling, or technical departures are not

sufficient to break a contract, and that slight departures, omissions and inadvertences should

be disregarded. John P. Timmerman Co. v. Hare, 3d Dist. No. 1-03-14, 2003-Ohio-4622, at

¶13 (citing Ashley v. Henahan (1897), 56 Ohio St. 559, 47 N.E. 573). A party has not

substantially performed when the omissions complained of are material to the essential duties

promised. Cad Cam, Inc. v. Adept Mfg. Corp. (June 25, 1999), Montgomery App. No. 17687,

1999 Ohio App. LEXIS 2914, at '3. When the facts on this issue are undisputed, whether

they constitute substantial performance is a question of law for the court. Luntz v. Stern

(1939), 135 Ohio St. 225, 20 N.E.2d 241, paragraph five of the syllabus.

It is undisputed that: (1) the City never paid any portion of the City's disposal rate to the

District for monitoring. (Weadock dep. 165-166, Supp. 264-265); and (2) the City closed the

Landfill in June 1998 - 2-1/2 years before the expiration of the Agreement -- without opening a

new BAT landfill to provide disposal capacity to the County's residents. These were two
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separate and distinct failures by the City to substantially perform its essential obligations to the

County, and each constitutes a separate legal defense that defeats the City's claims against the

County. The Court of Appeals below only addressed the City's failure to establish its Landfill

disposal rate and allocate a portion of that rate for the Fund. As to this failure by the City, the

Court of Appeals commited legal error by finding the County waived the City's breach and thereby

obligated itself to continue performing the Agreement. (Opinion ¶31, Appendix pp. 23-24). The

appellate court never addressed the City's subsequent failure to perform its obligation under

Paragraph 4 to provide disposal capacity to the County's residents for the entire term of the

Agreement.

A. The County Did Not Waive The City's Failure To Establish And Set Allocate
A Portion Of Its Landfill Disposal Rate For The Fund.

The only alleged obligation of the County at issue in this case concerns post-closure

environmental monitoring subsequent to the expiration of the Agreement. The final clause of

Paragraph 9(a) sets forth the County's financial responsibility with respect to post-closure

environmental monitoring as follows:

[P]rovided, however, that to the extent that the costs of environmental monitoring
subsequent to the closure of the City Site exceed the amounts set aside pursuant to
this subparagraph,the County shall bear those costs pursuant to paragraph 5(a),
supra;

This provision, by its terms, is made contingent on there being insufficient funds set aside in the

Fund established under Paragraphs 8 and 9 to meet the costs for monitoring the Landfill

subsequent to closure. Therefore, the City's obligation under Paragraphs 8 and 9 to establish and

periodically adjust the City's landfill disposal rate by an amount necessary to accumulate money

in the Fund to meet current and future costs of environmental monitoring was a condition

precedent to the County's obligation to bear the costs of post-closure monitoring under the fmal
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clause of Paragraph 9(a). See Platt Pacific, Inc. v. Andelson (1993), 6 Cal. 0 307, 24 Cal.

Rptr.2d 597, 862 P.2d 158, 162 ("[A] condition precedent is `either an act of a party that must be

performed or an uncertain event that must happen before the contractual right accrues or the

contractual duty arises."').

It is the County's position that its monitoring obligations, including any post-closure

monitoring obligation, existed only during the 12-year tenn. The significance of the City's

failure to adequately allocate a portion of its disposal rate for environmental monitoring is

greatly amplified when it is claimed that the County has an obligation to pay for 30 years of

post-closure monitoring at the Landfill. The City rejected recommendations from Hull to

increase its landfill disposal rate by an amount sufficient to meet the anticipated costs of

future environmental monitoring, and it never set aside any portion of its landfill disposal rate

to fund the Fund. (Weadock dep. 165-166, Supp. 264-265). Therefore, the City failed to

perform the condition precedent to the County's obligation to bear the costs of post-closure

monitoring under the final clause of Paragraph 9(a). The City's failure to perform the

condition precedent discharged the County from any obligation under Paragraph 9(a) to pay

for the costs of environmental monitoring subsequent to closure of the City Landfill. See

Telxon Corp. v. Smart Media of Del., Inc. (Sununit App. 2005), 2005-Ohio-4931, at ¶53

(citing Restatement of the Law 2d, Contracts ( 1981), Section 225).

In the case sub judice, the Courts of Appeals held that by continuing to perform under the

contract for twelve years, the County waived the City's failure to perform the condition

precedent to the County's obligation under Paragraph 9(a). (Opinion ¶31, Appendix pp. 23-24.)

The court's opinion overlooks an important limitation on the waiver of conditions. Where a

party's waiver of the non-occurrence of a condition materially affects the value received by the



waiving party, or the burden or risk assumed by the party, then the waiver is not binding.

Restatement of the Law 2d, Contracts (1981), Section 84, comment c. Thus, only conditions

which are "thought of as procedural or technical, or to instances in which the non-occurrence of

a condition is comparatively minor" are subject to being waived. Id., comment d. Examples of

minor conditions that may be waived are those relating to the time and manner of the return

performance, or the giving of notice or supplying of proofs. Id. The treatises on contract law

concur with the Restatement's restrictions against the waiver of material conditions as follows:

The concept of waiver - including both ordinary and election waiver - has been
responsible for substantial erosion of the rule of strict compliance generally
applicable to conditions. To keep this erosion in check, the concept of waiver is
restricted to conditions that are relatively minor. An owner who has made an
option contract to sell his land on condition that he is paid $100,000 cannot waive
this condition. Nor can an obligor waive a condition that is material to the
likelihood of having to render his own performance.

2 Farnsworth, Contracts (2d Ed. 1998), 430, Section 8.5; accord 8 A. Corbin Contracts

(Perillo rev. 1999) 522, Section 40.2. Research has not revealed Ohio case law that has

specifically adopted the rule enunciated by Farnsworth, Corbin, and Section 84 of the

Restatement of the Law 2d, Contracts (1981). Courts in other jurisdictions, however, have

embraced the rule. Union Mut. Life Ins. Co. v. Chrysler Corp. (1' Cir. 1986), 793 F.2d 1, 14;

Champaign Nat'1 Bank v. Landers Seed Co. (1988), 165 111. App. 3d 1090, 1096, 519 N.E.2d

957, 961; Burness v. Bruce (1989), 97 Ore. App. 298, 301, 776 P.2d 32, 34; Gregory v. Baer (4'h

Cir. 1945), 149 F.2d 411, 415.

The City's duty to establish its landfill disposal rate in an amount sufficient to

accumulate money in the Fund to meet the Landfill's future monitoring costs pursuant to

Paragraphs 8 and 9 of the Agreement, was a material condition to the County's obligation

under Paragraph 9(a) to bear the costs of post-closure environmental monitoring "to the
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extent" those costs "exceeded the amount set aside" in the Fund. If the City had complied

with the condition, it would have minimized or substantially reduced the County's obligation

to bear the excess costs if, and only if, the Fund was inadequate to pay for post-closure

monitoring. The City's obligation under Paragraphs 8 and 9 of the Agreement, which directly

affects the risk that the County would have to pay for post-closure monitoring under

Paragraph 9(a), is precisely the type of material condition that is not subject to being waived

by the County pursuant to Section 84 of the Restatement.

B. The City's Failure To Provide Disposal Capacity During The Twelve Year
Term Of The Agreement.

The City failed to perform its obligations to the County a second time when the City

closed the Landfill in June 1998 without opening a new BAT landfill to provide disposal

capacity for the County's residents. Under Paragraphs 4(a), (d) and (e) of the Agreement, the

City was required during the 12 year term of the Agreement to permit residents of Auglaize

County to dispose solid waste at the City Site; obtain and maintain all permits and licenses

required to ensure continued operation of the City Site; and accomplish improvements to the City

Site to obtain and retain the District's C-2 exemption. The City closed the Landfill in June 1998

- two-and-one-half years before the end of the Agreement. The only reason the City did not

construct the new BAT landfill is because the City did not want to spend the money for the

project. (Davis dep., vol. 2, 75, Supp. 175; Hull dep., 320, Supp. 231.)

The City's acceptance of solid waste generated by the County's residents for the entire

term of the Agreement was central to the purpose of the Agreement because it was necessary

to obtaining Ohio EPA's approval to form the single county solid waste management district

under R.C. 3734.52(C)(2). The importance of the City's promise to provide disposal capacity
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for at least twelve years is underscored by Paragraph 13, which states that the City's promise

was intended to induce and obtain the County's reliance in making the Agreement.

By providing landfill capacity for only nine years out of a twelve year covenant, the

City did not substantially perform the Agreement as a matter of law. When viewed together

with the City's failure to establish and set aside a position of its landfill disposal rate into the

Fund, it is apparent that after June 1998 the City not only substantially failed to perform the

Agreement, the City ceased to perform anv of its obligations under the Agreement. The City

committed a complete and total breach of the Agreement which continued through the

expiration of the Agreement in December 2000.

In private meetings between the City and Ohio EPA to negotiate the closure of the

Landfill, the City represented that closing the Landfill in 1998 without providing new disposal

capacity would constitute a total breach on its part that would allow the County to rescind the

Agreement. (Ex. 128, Supp. 472-76; Ex. 214, Supp. 549-50). Despite its total breach of the

Agreement, the City argues the County should be required to pay for post-closure monitoring

of the Landfill because the County "waived" the City's total breach by the District continuing

to pay for Landfill monitoring until December 2000.

The City's waiver argument as to this total breach is governed by the rules concerning

election of remedies. The general rule is that upon the breach of a contract, the non-breaching

party has the right either to: (1) treat the contract as rescinded and recover the costs of reasonable

reliance; (2) keep the contract alive for the benefit of both parties; or, (3) treat the repudiation as

putting an end to the contract for all purposes and sue for recovery. See The Cleveland Co. v.

StandardAmusement Co. (1921), 103 Ohio St. 382, 387-88, 133 N.E. 615.
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The District's payment of Landfill monitoring expenses until December 2000 did not

constitute an election by the County to waive the City's breach and continue the Agreement.

The District's payments were made pursuant to the District's 1996 solid waste management

plan prepared by the Policy Committee and its consultant, Hull and Associates. The District

was not a party to the Agreement and had no obligation to pay anything to the City under the

Agreement. There is nothing in the Agreement that specifically refers to fees levied by the

District, or entitles the City to funding from the District for environmental monitoring. Thus,

the payment of monitoring expenses by the District in no way implied an intention by the

County to continue performing the Agreement despite the City's breach, nor did such

payments prejudice the City.

Second, even assuming arguendo the District's payments after June 1998 implicitly

manifested the County's intention to continue the Agreement in effect despite the City's total

breach, the County would not be barred from subsequently choosing to treat the Agreement as

terminated unless the City had materially changed its position in reliance on the County's

continued performance. Restatement of the Law 2d, Contracts (1981), Section 378, comment a;

5A A.Corbin, Contracts (1964), 495 Section 1220; Fredrickson v. Nye (1924), 110 Ohio St. 459,

144 N.E. 299, syllabus, paragraph two.

The Fredrickson case involved a sale of property in which the plaintiff-sellers initially

filed suit in Seneca County seeking damages for fraud in connection with the contract for sale,

and subsequently dismissed that suit and commenced a new action in Hancock County seeking

equitable relief in the form of rescission and a constructive trust. Fredrickson, supra, at 464-66.

The former action was in the nature of affirming the contract of sale, while the latter was to

nullify the contract. Id at 467. In considering whether plaintiffs' initial election to affirm the



contract and seek damages constituted an irrevocable waiver of the right to change positions and

seek the alternative remedy of rescission, the Fredrickson Court held:

In order that an election of one remedial right shall be a bar to the pursuit of
another, the same must be inconsistent and the election made with knowledge and
intention and purpose to elect. The mere bringing of a suit is not determinative
off the right, but the party making the election must have receive some benefit
under the same, or have caused detriment to the other party, or pursued his
remedy to final judgment.

Id., syllabus, paragraph two; 5A A.Corbin, Contracts, supra (stating that "the conclusiveness of

an election depends on the existence of facts sufficient to create an estoppel").

There is no evidence the County expressly waived the City's total breach, or that the

County received any consideration or benefit from the City because of the District's continued

payment of Landfill monitoring costs after the City's breach in June 1998. The City's decision

to close the Landfill in June 1998 without developing any new landfill capacity was not based on

any statements or actions by the County. The City was not somehow misled by silence or

inaction into thinking it was not in total breach of the Agreement. The City's representations to

Ohio EPA show the City knew that closing the Landfill before the expiration of the Agreement

without providing new disposal capacity would constitute a breach that would discharge the

County from further performance, but it did not matter. The City simply decided it did not want

to spend the money to create new landfill space. There is no evidence the City detrimentally

changed its position because of the District's continued payment for monitoring between June

1998 and December 2000.

In sum, the City never conferred any benefit on the County after it closed the Landfill, or

detrimentally relied on the District's payment for monitoring until December 2000.

Accordingly, there are no facts creating an estoppel against the County from electing to treat the

City's premature closure of the Landfill in June 1998 as a total breach of the Agreement by the
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City. The Court of Appeals erred in finding the City "properly performed" the Agreement, and

should have concluded the City committed a total breach in 1998 which the County may assert as

a complete defense against the City's claims.

C. Claims Of Waiver, Modification And Practical Construction Must Be Weighed In
Light Of The Terms Of The Agreement And The Fact They Are Being Made
Against A County.

Because the Agreement imposes obligations on a county to make substantial ependitures of

public funds, public policy dictates that great caution must be exercised in applying the doctrines

of practical construction and waiver to construe such obligations agaisnt the county. The facts

relied upon to support an alleged practical construction or waiver of contract terms are explained

equally well as evidencing the parties' abandonment or modification of the contract.

But such "practical construction" is not conclusive of meaning. Conduct must
be weighed in the light of the terms of the agreement and their possible
meanings. Where it is unreasonable to interpret the contract in accordance with
the course of performance, the conduct of the parties may be evidence of an
agreed modification or of a waiver by one party. See Uniform Commercial
Code § 2-208. Or there may be simply a mistake which should be corrected.

Restatement Second of Contracts (1981), Section 202, comment g. Similarly, this Court held in

White Co. v. Canton Transp. Co. (1936), 131 Ohio St. 190,2 N.E.2d 501 that:

Courts move slowly and carefully when the claim is made that a party has waived
the terms of a written contract and agreed to different terms by parole, as it in fact,
if not in law, amounts to a modification of the original contract. ''"

When such waiver, if in fact there was a waiver, comes after a breach of the
original contract by the party claiming the benefit of the waiver, it should receive
not only careful but serious consideration at the hands of the courts, as such an
arrangement is diametrically opposed to sound business principles.

Id., paragraphs two and three of the syllabus. Consistent with these authorities, the trial court

below correctly determined that:

The court finds from the evidence that although both parties agree the language
of the Agreement is "clear and unambiguous," during the term of the
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Agreement the parties often acted with disregard to the terms and conditions of
the Agreement being either unaware of the terms or conscientiously
disregarding them.

(Summary Judgment entry, Appendix p. 30.) The evidence in this case is consistent with the

explanation that after the District was formed, the City and County figured out another way to

implement the Landfill's monitoring program, namely, the District Policy Committee's approval

to use District fees to pay for the City's monitoring costs, which made the Agreement

superfluous.

In reversing the trial court, the Court of Appeals opted to conform the Agreement as

much as possible to the subsequent actions of the City, County and District. The court used

practical construction and waiver to effectively rule that the City, County and District modified

the provisions of Paragraphs 8 and 9 to merge the District's fees into the City's disposal rate, and

to eliminate the City's obligation to provide disposal capacity for the entire term of the

Agreement. The Court of Appeals created an implied modification of the Agreement, even

though the City admits the Agreement was never amended or modified. It is unreasonable to

believe the County Commissioners would ever agree to a modification that was so unfavorable to

the County, and exposes the County's treasury and the District's funds to the risk of paying for

any and all monitoring required for the 1960's-era Landfill from 1988 until the end of time.

In addition, a county may only modify or amend a contract through a written instrument

approved by the board of commissioners as a regular or special meeting. R.C. 305.25; Drillex,

Inc. v. Lake Cty. Bd. of Commrs. (2001), 145 Ohio App. 3d 384, 388, 763 N.E. 2d 204, 207. The

putpose for R.C. 305.25 is to protect a county from being obligated by contracts allegedly made by

county officials and employees without the fonnal approval of the board of commissioners. This

protection is equally necessary to prevent claims based upon an alleged modifiction, waiver or a
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course of performance that differs from the express terms of an existing and properly adopted

contract. Otherwise it would be too easy to circumvent the requierments of R.C. 305.25 and the

protection intended by the General Assembly would be lost. The tenns of the "new agreement"

created by the Court of Appeals were never approved by the Board of Commissioners pursuant to

R.C. 305.25. The City's attempt to construct an entirely different contract based on extrinsic

evidence must be rejected.

Prooosition of Law No. IV: A county's obligation to pay a
municipality pursuant to a contract made pursuant to RC.
307.15 is void if the county auditor does not certify the
availability of funds pursuant to R.C. 5705.41(D) and no
statutory exception to certification applies, or if the contract
does not contain the provisions required by R.C. 307.16.

Even if the City is correct in asserting the obligations of Paragraphs 8 and 9 of the

Agreement were to be paid by the County, the City still cannot prevail because the County

Auditor never certified the availability of County or District funds to meet the County's

obligations under the Agreement as required by R.C. 5705.41(D)(1). (Schumann dep., pp.

62-63, 65, Supp. 250-252.) Another reason the City cannot prevail is because a contract made

pursuant to R.C. 307.15, as was the Agreement herein, is required by R.C. 307.16 to specify

the amount of money to be paid by the County or a method for determining that amount,

which the Agreement fails to do.

A. The County Is Not Liable For Contractual Obligations To Spend Money
That Are Not Certified By The County Auditor Pursuant To R.C.
5705.41(D).

Pursuant to R.C. 5705.41(D)(1), a county contract that requires the expenditure of

money is void unless the county auditor has certified that adequate funds are available to meet

the county's obligation. City of Lancaster v. Miller (1898), 58 Ohio St. 558, 51 N.E. 52,

paragraphs two and three of the syllabus. In the courts below, the City raised two principal
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arguments as to why the Agreement was not subject to the requirement to obtain the County

Auditor's certification of available funds: (1) no certificate is required because the 1988

Agreement is a continuing contract; and (2) contracts between political subdivisions are

exempt from having to obtain a fiscal officer's certification. The City's contentions are

without merit.

1. The Agreement Is Not A Continuing Contract.

A continuing contract that runs beyond the termination of the fiscal year in which it

was made may be certified for the amount required to meet the obligation of the contract

maturing during the fiscal year it was made. R.C. 5705.41(D)(l) and R.C. 5705.44. The

amount of the obligation under a continuing contract that is unfulfilled at the end of a fiscal

year, "and which will become payable during the next fiscal year, shall be included in the

annual appropriation measure for the next year as a fixed char¢e:' R.C. 5705.44 (emphasis

added). Because the Agreement carried over into fiscal years subsequent to 1988 when the

Agreement was executed, the City contends the Agreement was a "continuing contract" that

did not require the County Auditor to certify up front the entire amount to be paid by the

County.

The City's position is contrary to the accepted understanding of what constitutes a

"continuing contract" under R.C. 5705.41(D)(1). For nearly 50 years, the Ohio Attorney General

has consistently opined that a "continuing contract" is a contract that is either: (1) specifically

designated as a continuing contract by a statute; or (2) a divisible contract that lasts for more than

one year. 1987 Ohio Atty. Gen. Ops. No. 87-069 (citing 1958 Ohio Att'y Gen. Ops. No. 1604).

A divisible contract is one in which: (1) performance of each party is divided into two or more

parts; (2) the number of parts due from each party is the same; and (3) the performance of each
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part by one party is the agreed exchange for the corresponding part by the other party. Id. The

words "contracts or leases that run beyond the termination of the fiscal year in which they are

made" as used in R.C. 5705.44 refers to a contract that is a "continuing contract" under R.C.

5705.41(D)(1). Id. Examples of continuing contracts that provide for periodic performances

over a space of time include contracts for salaries, rents, insurance payments, and utilities. 1999

Ohio Atty. Gen. Ops. No. 99-049. Each of these examples involves obligations that, if carried

over to a subsequent fiscal year, would require an amount of money to be paid that may be stated

as a fixed charge or per unit cost, so the specific amount of funds required to meet the following

year's expense can be certified as required by R.C. 5705.44.

The Agreement between the City and County is not a continuing contract under R.C.

5705.41(D)(1) because the Agreement is neither designated as a continuing contract by statute,

nor is it a divisible contract. The statute the City and the County relied upon as authority for

making the Agreement, R.C. 307.15, does not designate contracts entered into under that statute

as continuing contracts.18 The performances promised by the City (to provide disposal capacity

and set aside part of its disposal rate into the Fund), and by the County (to assume responsibility

for environmental monitoring), are not divided into the same number of parts that correspond to

each other. The City construes the Agreement as an unlimited indemnity contract pursuant to

which the County is required to pay the City an undefined and unlimited amount for all post-

closure environmental monitoring that is required at the Landfill, for however long the

monitoring may be required. Such an obligation is not a continuing contract for purposes of R.C.

5705.44, and is not within the County's power to make. See 1999 Ohio Atty. Gen. Ops. No. 99-

049. The expenses for monitoring the Landfill fluctuate substantially from year-to-year.

18 Compare R.C. 307.15 with R.C. 307.04, which expressly states "the board of county commissioners may
award contracts for supplying [any county] building with light, heat, or power for any period of time not
exceeding ten years. Sections 5705.41 and 5705.44 of the Revised Code shall not apply to any such contracts."
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(Amended Complaint, ¶¶ 61-62, 83, Supp. 36, 42.) Consequently, the amount of the County's

alleged fmancial obligation cannot be reduced to a "fixed charge" that can be certified annually

as a continuing contract.

Because the Agreement is not a continuing contract that can be certified annually, and is

not subject to any of the other statutory exceptions to the requirement for the County Auditor's

certification, the Agreement is subject to the regular operation of R.C. 5705.41(D)(1). This

requires "the entire amount due under such a contract must be certified as available when the

contract is entered into, even though such amount may not be due until the following fiscal

year." 1987 Ohio Atty. Gen. Ops. No. 87-069. Compliance with the certification requirement is

mandatory, and no obligation to pay money is enforceable against a county absent strict

compliance. State v. Kuhner & King (1923), 107 Ohio St. 406, 413-14, 140 N.E. 344, 346;

Lathrop Co. v. City of Toledo (1966), 5 Ohio St.2d 165, 172, 214 N.E.2d 408, 412. Therefore,

the City cannot enforce the alleged monetary obligations against the County because the County

Auditor never certified the availability of County fimds to meet the obligations of the

Agreement.

2. There Is No Exception From R.C. 5705.41(D(l) For Express Contracts Between Political
Subdivisions.

The General Assembly has not provided an exception for contracts between two political

subdivisions, and thus no such exception can be recognized. Swetland v. Miles (1920), 101 Ohio

St. 501, 506, 130 N.E. 22, 23 (courts cannot create exceptions in addition to those explicitly

provided by the General Assembly). The City nonetheless has advanced the argument that

contracts between political subdivisions are exempt from R.C. 5705.41(D)(1) based on the

court's opinion in Board of Commrs. of Jefferson Cty. v. Board of Twp. Trustees of Island Creek

Twp. of Jefferson Cty. (1981), 3 Ohio App.3d 336, 445 N.E.2d 664. In that case, the county



provided fire hydrant service to the township. Id at 337. The service was initially provided

pursuant to a contract between the county and township, but the contract expired and was not

renewed. Id. The court determined that despite the lack of an express contract, Ohio's statutes

pertaining to public utilities prohibited the county from temiinating its fire hydrant service to the

township, even if the township refused to pay for the service. Id at 338. Under these

circumstances, the court concluded the township was liable to the county for the continuing fire

hydrant service under the equitable doctrine of quasi-contract, and this obligation was not subject

to the requirement for a fiscal officer's certificate. Id.

The court in Jefferson County did not hold that express contracts between political

subdivisions are not subject to R.C. 5705.41(D)(1). Such a holding would have been directly

contrary to Ohio Supreme Court precedent adhering to the literal language of

R.C. 5705.41(D)(1), which applies the certification requirement to "any contract ... involving

the expenditure of money." See Pincelli v. Ohio Bridge Corp. (1966), 5 Ohio St.2d 41, 45,

213 N.E.2d 356, 360 (stating that R.C. 5705.41 "declares void every contract ... unless there is

an attached certificate"). Nor did the court in Jefferson County hold that one political

subdivision can be liable to another under a theory of quasi-contract when the failure to obtain

an auditor's certificate makes their express contract void. Such a holding would have been

directly contrary to the Supreme Court's rulings in Lancaster, supra, and Buchanan Bridge

Co. v. Campbell (1899), 60 Ohio St. 406, 425-26, 54 N.E. 372, 375-76 that a plaintiff may not

use implied contract, quantum meruit, or estoppel, to circumvent a failure to obtain a fiscal

officer's certificate.

Put into its proper context, the Jefferson County decision holds that in the absence of

an express contract, a subdivision that is receiving public utility services from another



subdivision may be held liable on a quasi-contract theory notwithstanding the lack of an

auditor's certificate, if the other subdivision legally cannot terminate its services. This is a

very narrow holding that is not applicable to this case. Here, the City's claims are based on

the written contract between the City and the County. A party may not rely on a theory of

quasi-contract when the parties' obligations arise out of an express contract. Buchanan

Bridge, supra, at 426 ("where there is a subsisting express contract the recovery must be had

thereon, and an action cannot be had in such case upon an implied contract'). Further, unlike

the plaintiff in Jefferson County, supra, the City stopped providing landfill disposal services

to Auglaize County in 1998. There is no Ohio statute that requires the City to continue

providing services to the County in the absence of an express contract. These distinctions

preclude applying the Jefferson County case to the facts of this case.

The court in City of Cincinnati v. Board of Educ. (1933), 30 Ohio N.P. (n.s.) 595, 600-

02 held the mere fact that both parties are public bodies does not excuse the need to obtain a

fiscal officer's certificate. More recently, in 2005 Ohio Atty. Gen. Ops. No. 2005-007, the

Attorney General stated the requirement of a fiscal officer's certificate under R.C. 5705.41(D)

"is applicable also to contracts with public entities unless specific statutes provide to the

contrary." Because there is no statutory exception from certification based simply on whether

the contract is between two political subdivisions, it must be concluded the City cannot

enforce the alleged financial obligations of the County under the Agreement which the County

Auditor never certified.

B. The Agreement Is Void For Failure To Comply With R.C. 307.16.

Paragraph 15 of the Agreement provides that R.C. 307.15 supplied the authority for

the City and County to enter into the Agreement. R.C. 307.16 requires that:
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"Every contract entered into under sections 307.14 to 307.19, shall provide,
either in specific terms or by prescribing a method for determining the
amounts, for any payments to be made by the contracting subdivision into the
county treasury, or by the county to the municipal corporation, in consideration
of the performance of the agreement."

Ohio EPA's regulations requiring landfill monitoring apply to the owner or operator of

the facility, which in this case was always the City. Ohio Admin. Code 3745-27-10 and 3745-

27-14. The Agreement had the potential to shift some of the cost of monitoring the City landfill

to the County during the term of the Agreement. The City expected the County to indemnify the

City for the cost of complying with the City's landfill monitoring obligations under Ohio EPA

regulations.

There is no provision in the Agreement that specifies the amount of funds to be paid

by the County to meet the City's landfill monitoring obligation, or prescribes a method for

determining those amounts. No one can examine the provisions of the Agreement and

determine how much the County may be required to pay and when it will have to pay it.

Because R.C. 307.16 makes such a provision mandatory in order to enter into a contract under

R.C. 307.15, the absence of such a provision in the Agreement renders it void. See Shampton

v. City of Springboro (2003), 98 Ohio St.3d 457, 460, 786 N.E.2d 883, 886 (stating that

"Many times this court has held that no recovery can be had on a contract that is entered into

contrary to one or more of the legislated requirements.").

CONCLUSION

The decision of the appellate court should be reversed because it failed to recognize and

apply the law of contracts that requires the presence of explicit survival language in order to

extend a party's contractual obligations beyond the expiration of the contract when such contract

states a definite term of duration. All of the mutual obligations of the parties ended on December



21, 2000, when the Agreement expired. The City's claims against the County for the payment of

monitoring expenses incurred after the termination of the Agreement should be dismissed and

judgment should be entered in favor of the County.

The Court of Appeals incorrectly concluded that paragraphs 8 and 9 of the Agreement

were ambiguous and improperly relied on extrinsic evidence to re-write the Agreement. Finally,

the appellate court failed to address the issue regarding the necessity of the County Auditor's

certification. The failure of the County Auditor to certify the availability of funds pursuant to

R.C. 5705.41(D) renders the Agreement void and prevents the City from recovering against the

County on the contract or in quantum meruit.

If this Court does not award judgment in favor of the County on Propositions of Law No.

I and IV, then it should reverse the Court of Appeals on Proposition of Law Nos. TI and III and

reinstate the judgment of the trial court, which awarded summary judgment in favor of the

County because the City failed to establish that it substantially performed its obligations under

the Agreement.
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IN THE COURT OF APPEALS OF THE THIRD APPELLATE JUDICIAL DISTRICT OF OHIO

AUGLAIZE COUNTY

CITY OF ST. MARYS, OHIO CASE NUMBER 2-05-17

PLAIIVTIFF-APPELLANT
CROSS-APPELLEE J O U R N A L

v. ENTRY

AUGLAIZE CO. BOARD OF
COMMISSIONERS

DEFENDANT-APPELLEE
CROSS-APPELLANT

For the reasons stated in the opinion of this Court rendered herein, it is the

judgment and order of this Court that the judgment of the trial court is affirmed in

part and reversed in part with costs to be divided equally between the parties for

which judgment is rendered and this cause is remanded to that court for further

proceedings consistent with the opinion and judgment of this Court.

It is fiirther ordered that the Clerk of this Court certify a copy of this

judgment to that court as the mandate prescribed by Appellate Rule 27 or by any

other provision of law, and also fiunish a copy of any opinion filed concurrently
A^UG^;,^7r ..
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herewith directly to the trial judge and parties of record.

DATED: April 10, 2006
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COMMISSIONERS
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Shaw, J.

{ql} Plain6ff-appellant, the City of St. Marys ("St. Marys") appeals the

judgment of the Court of Common Pleas, Auglaize County, Ohio granting

sammary judgment in favor of defendant-appellee, Auglaize County Board of

Commissioners ("County'). The trial court determined that the City had breached

a contract agreement with the County regarding the operation of the St. Marys

Landfill ("Landfill"), permitting the County to stop performing its obligations

under the contract. The County also cross-appeals, claiming that the trial court

erred in initially granting partial summary judgment in favor of St. Marys on the

issue of the length of the County's environmental monitoring obligations after the

closure of the Landfill.
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{12} The dispute in this case arose from an agreement entered into

between St. Marys and the County in 1988. The agreement was reached after the

Ohio General Assembly passed H.B. 592, codified in RC. Chapters 343 and 3734,

under which the County was required to establish a "Solid Waste Management

District" ("SWMD") to oversee the disposal of solid waste in the county, or to join

in with several other counties in establishing a SWMD. Further, because the

County had a population of less than 120,000 the County was required to obtain a

"C 2 exemption" from the Ohio EPA in order to establish its own SWMD. In

order to obtain that exemption, the County had to demonstrate that it had a"fnm

agreement" with a licensed landfill that had sufficient capacity to dispose of 10

years worth of county-generated solid waste.

{13} H.B. 592 also required the Ohio EPA to adopt new standards within

one year governing engineering design, construction; and operation of solid waste

landfills "that incorporate the best available technology with respect to such

facilities." The parties recognized that the Landfill had to meet these new "best

available technology" standards to fulfill the requirements for obtaining a C-2

exemption.. Additionally, the City would need to expand the size of the Landfill ni

order to be able to dispose of 10 years worth of solid waste. The estimated cost of

meeting this requirement was over 4.5 million dollars.

3 8
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{14} The County desired to create its own SWMD, and therefore entered

into negotiations with St. Marys to dispose of county-generated solid waste at the

Landfill. The parties thereafter entered into an agreement for a twelve year term.

Under the agreement, St. Marys permitted the residents of Auglaize County to

dispose of solid waste generated within the county at the Landfill. The city also

agreed to "meet the requirements of all relevant statutes and regulations with

respect to [the operation of the Landfill]," and to "accomplish such improvements

to the [I.andfill] as are necessary to obtain and retain the C-2 exemption."

Furthermore, St. Marys agreed to establish an initial environmental monitoring

program as required by the Ohio EPA.

{115} The County agreed to monitor the Landfill to ensure it met with all

Ohio EPA rules and regulations. Specifically, the agreement provided:

[Tihe County shall:

a. As soon as the monitoring program initiated by the City
* * * is approved by the [Ohio EPA[, undertake complete
responsibility for all the environmental monitoring required for
the [Landfillj by applicable statutes and regulations, including
the operation of such environmental monitoring and any capital
expenditures necessary to accomplish the monitoring, both prior
to and subseque.nt to closure of the site.

Additionally, the County agreed to take all steps necessary to ensure continued

Ohio EPA approval of the environmental monitoring program at the Landfill.

{16} Two addi6onal. provisions in the agreement are also relevant for

purposes of this appeal. First, Paragraph 8 of the agreement provides that St.

4 9
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Marys will "establish a rate for the disposal of solid waste" at the Landfill, and

review that rate annually. Second, Paragraph 9 of the agreement states that the

parties "agree that a portion of the rate established pursuant to Paragraph 8(a),

supra, shall be set aside for the creation and maintenance of a fund." That

paragraph also provides for the administration of the "Fund."

{17} Additionally, the establishment of a single-county SWMD was

contemplated by the parties in the agreement, and the agreement expressly states

that the County shall make a good faith effort to obtain an exemption allowing for

the creation of a single-county SWMD. In 1988, the County submitted an

application for a C 2 exemption to the Director of the Ohio EPA, asldng the

Director to rely upon the County's agreement with St. Marys; the application

indicates that the Landfill met or that improvements would be made in order to

meet all of the necessary requirements for obtaining the C-2 exemption.. The Ohio

EPA approved the application and permitted Auglaize County to establish a

single-county SWMD. Thereafter, the County established the Auglaize County

Solid Waste Management District ("the District").

{18} The parties operated under this agreement for ten years. Then, in

June 1998 St. Marys closed the Landfill. The County continued to pay for the

costs of environmental monitoring pursuant to the agreement for the next two

years. Then, in December 2000 the County informed St. Marys that it would no
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longer perform the environmental monitoring function come January 1, 2001,

asserting that the agreement with the city only lasted for twelve years and the

County had fulfilled its monitoring obligation as of the end of the 2000 calendar

year.

{19} Thereafter, St. Marys filed suit -against the County Board of

Commissioners seeking to enforce its rights under the agreement. The parties

filed cross-motions for partial summary judgment; St. Marys sought partial

summary judgment on the issue- of the County's obligation to pay for the costs of

the entire thirty year post-closure monitoring period. The trial court issued a

judgment entry denying the County's motion for partial summary judgment and

granting St. Marys partial summary judgment, concluding that "the clear and

• unambiguous terms of the Agreement require the [County] to pay- for all post-

closure environmental monitoring costs at the St Marys landitll for the entire 30-

year post-closure monitoring period * * *."

{110} The parties then filed cross-motions for summary judgment on the

remaining issues in the case. In its March 7, 2005 judgment entry the trial court

granted the County's motion for summary judgment, fmding that St. Marys had

breached the terms of the agreement by failing to establish a disposal rate pursuant

to Paragraph 8 of the agreement and failing to set aside portions of that rate into a

"Fund" to pay for environmental monitoring costs pursuant to Paragraph 9. The

6 11
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trial court then concluded that St. Marys' breach of the contract excused further

performance of the County's obligations to pay for the costs of environmental

monitoring at the Landfill. Accordingly, the trial court granted summary

judgment in favor of the County and dismissed all of St. Marys' remaining claims.

tq11] St. Marys now appeals, asserting two assignments of error.

The trial court erred in granting the motion of [the] Auglaize
County Board of Commissioners for summary judgment.

The trial court erred in denying the motion of [the] City of St.
Marys for summary judgment.

Additionally, the County had cross-appealed, asserting one assignment of error.

The trial court erred in denying the Motion of [the County] for
Partial Summary Judgment and granting the Motion of .(the
City of St. Marys] for Partial Summary Judgment.

I. Length of the Monitoring Obligation

{I[12j The fust issue raised by the parties addresses the trial court's ruling

under the first set of cross-partial summary judgment motions on the issue of the

length of the County's monitoring obligations. The trial court granted partial

summary judgment in favor of St. Marys on this issue, holding that there was no

genuine issue of material fact that the County had agreed to pay the costs of

environmental monitoring for the entire thirty-year post-closure period. In its

cross-appeal, the County argues that the trial court erred in granting. summary

judgment on this issue in favor of St. Marys.

7 12
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{113} The standard of review for a grant of summary judgmentis de novo.

Lorain Nat1..Bank v. Saratoga Apts. (1989), 61 Ohio App.3d 127, 129: Thus, a

grant of summary judgment will be affirmed only when there is no genuine issue

of material fact and the moving party is entitled to judgment as a matter of law.

Civ.R. 56(C). In addition, summary judgment is not proper unless reasonable

minds can come to but one conclusion and that. conclusion is adverse to the non-

moving party. Id.; see Zivish v Mentor Soccer Club, Inc. (1998), 82 Ohio St.3d

367, 369-70. Summary judgment should be granted with caution, with a court

construing all evidence and deciding any doubt in favor of the nonmoving party.

Murphy v. Reynoldsburg (1992), 65 Ohio St3d 345, 360.

{4114} The issue under these assignments of error is whether the agreement

required the County to pay for post-closure environmental n ►onitor►ng costs for the

entire thirty-year statutory period or for the length of the agreement, which was

twelve years. Thus; we are required to interpret the contract to determine whether

the provisions extend the County's obligation to pay for post-closure monitoring

costs beyond the term of the contrack

{115} "Common words appearing in a written instnunent are to be given

their plain and ordinary meaning unless manifest absurdity results or unless some

other meaning is clearly intended from the face or overall contents of the

instrument." Alexander v. Buckeye Pfpe Line Co., (1978) 53 Ohio St.2d 241, 245-

8 13
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246,374 N.E.2d 146 (citations omitted). As previously mentioned, Paragraph 5 of

the contract provides that the County will "undertake responsibility for all

environmental monitoring required for the [Landfill] by applicable statutes and

regulations *** both prior to and subsequent to the closure of the site."

Therefore, the County agreed to perform the monitoring obligation for the entire

post-closure period required by the applicable statutes and regulations, in this case

thirty years. Moreover, the County agreed to take "complete" respon.sibility for

"a(1" of the environmental monitoring required. Under their plain and ordinary

meaning, those words mean that the County took responsibility for the entire

amount of the costs for the statutory term.

{116} Accordingly, we agree with the trial court that under the clear and

unambiguous language of the agreement, the County agreed to pay the costs of

environmental monitoring for the entire thirty-year post-closure period. That

obligation was not limited to the twelve-year length of the coniract. Based on this

conclusion, the County's assignmenC of error is ovenvled. The judgment of the

trial court granting summary judgment on the issue of the length of the County's

environmental monitoring obligation under the agreement is affirmed.

II. Performance under the Agreement

{117} Following the trial court's grant of partial summary judgment on the

length of the monitoring obligation, the parties filed a second set of cross-

9 14
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summary judgment motions. In its motion, the County argued that St. Marys had

materially breached the agreement in several ways. The trial court accepted this

argument, finding that St. Marys breached the contract by failing to conduct

annual rate studies and by failing to set aside portions of the disposal rate into a

"Fund" to be used to pay the costs of environmental monitoring. In its first

assignment of error, St. Marys argues that the trial court erred in granting

summary judgment in favor of the County on the ground that St Marys breached

the agreement.

{118} As previously mentioned; the standard of review for a grant of

summary judgment is de novo. Lorain Natl. Bank, 61 Ohio App.3d at 129. Thus,

a grant of summaryjudgment witl be affirmed only when there is no genuine issue

of material fact and the moving party is entitled to judgment as a matter of law. .

CivR 56(C).

{119} The central issue in this assignment of error surrounds the trial

court's interpretation of paragraphs eight and nine of the agreement, which

required St. Marys to establish a rate and aFund for paying environmental

monitoring costs. Specifically, Paragraph 8 provides:

Upon Commencement of this Agreement, [St. Marys] shall
establish a rate for the disposal of solid waste at the [Landfill] as
follows:

a. [T)he rate shall be set by the City using an objective
third party acceptable to the Parties hereto, who

10 15
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shall conduct a rate study that shall take into
account operating costs, the potential need for
expansion, the need to create a reasonable index
* * * that can be used to calculate periodic
adjustments to the rate, the requirements of the
Fund established pursuant to Paragraph 9, infra,
and other relevant factors deemed necessary by the
objective third party conducting the rate study;

b. [T]he rate may reflect.that residents of the County
who are not residents of the City may be charged a
surcharge to reflect the investments made by the
City in the [Landfi7l];

c. [T]he rate shall b.e reviewed annually by the City
and may be modiGed pursuant to the index
established during the rate study referenced in
Paragraph 8(a), supra.

There is no definition of "rate" in the agreement, or a provision stating whether tlie

rate is to be charged by the city, the county, or both. The provision only specifies

that St. Marys is tb make the ultimate determination what the rate is and that the

city must do so with the help of an independent third party. Additionally,

Paragraph 9 of the agreement provides:

9. The Parties agree that a portion of the rate established
pursuant to Paragraph 8(a), supra, shall be set aside for the
creation and maintenance of a fund, which shall be used and
administered as follows:

a. [A] portion of the Fund shall be allocated to pay the
costs of environmental monitoring of the.[Landtill]
* * * both prior to and subsequent to the closure of
the [Landfill], to the extent that such environmental
monitoring is required by the applicable statutes
and regulations; the portion of the Fund to be set
aside and accumulated for such monitoring

11 16
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purposes shall be established by the rate study to be
conducted pursuant to Paragraph 8, supra, and
may be periodicalty adjusted in accordance with
the index established by that study; provided,
however, that to the extent that the costs of
environmental monitoring subsequent to the dosure
of the [LandfillJ exceed the amounts set aside
pursuant to this subparagraph, the County shaU bear
those costs pursuant to Paragraph 5(a), supra[.)
(Emphasis added).

There is no provision in the agreement indicating which party is to establish this

fund; however, Paragraph 9(d) states that "the fund shall be administered by the

Board of the SWMD * * *."

{q20} Accordingly, these two provisions of the contract are exceedingly

ambiguous as to the obligations of the parties, specifically, how the rate is to be

charged and how the "Fund" is to be created. A contract term is ambiguous if it is

susceptible to more than one reasonable interpretation. U.S. Fidelity and

Guaranty Co. v. St. Elizabeth Med Ctr. (1998),129 Ohio App3d 45, 716 N.E.2d

1201; Westfteld Ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, yl 1-12.

The term requiring St. Marys to establish a "rate for the disposal of solid waste" is

ambiguous because there is more than one interpretation as to what constitutes the

"rate." The term requiring the parties to establish the Fund is ambiguous because

it does not specify which party has the obligation of establishing that Fund or

which portion of the "rate" is to be set aside into the Fund.

12 17
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{121} When the provisions of a contract are ambiguous, courts look to the

performance by the parties as an indication of their interpretation of the

agteement. See State ex rel. Burgess & Niple v. Linzell (1950), 153 Ohio St.545,

syllabus. In Linzell, the Supreme Court of Ohio held:

Where *** words used in a contract are reasonably susceptible
to more than one interpretation and the parties to such contract
have by their acts and conduct in the performance of the
contract over a reasonable period of tiuie mutnally adopted one
of those interpretations, the interpretation so adopted will be
given those words.

Id. Thus, the practical consttuction given to the terms of a contract by the parties

will assist the court in giving meaning to ambiguous terms. Consolidated Mgmt.,

Inc. v. Handee Marts (1996), 109 Ohio App.3d 185, 191 (citations omitted).

Therefore, because the terms in Paragraphs 8 and 9 of the agreement are

ambiguous, we will look to how the parties performed under the agreement.

{q22} After the agreement was reached, the parties agreed that John Hull

of Hull & Associates would serve as an objective third party to conduct a rate

study as required in the contract; Hull had previously worked with St. Marys as an

environmentai consultant, and later served as a consultant for the County as well.

Hull conducted a rate study in 1989, and initially made several recommendations

to the parties. Hull initially recommended that St. Marys increase its "gate fee" by

$7.00 per ton in order to pay for various expenses necessary to obtain the C-2

exemption. In recommending this rate increase, Hull took into consideration the

13 18
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need for immediate groundwater monitoring as well as the environmental

monitoring costs for the required thirty-year post-closare period.

{123} However, the agreement also contemplated "a surcharge to reflect

the investment made by the City in the [Landfill];" H.B. 592 also permitted the

SWMD to establish a surcharge. Hull recommended to the Board of the SWMD

that they establish a "district surcharge" of $5.24 per ton-a surcharge permitted

by these provisions-to cover the costs of incorporating the "best available

technology" requirements necessary to obtain a C-2 exemption. However, Hull

also noted that this surcharge also took into consideration the costs of

environmental monitoring. Then, Hull suggested, "Prior to the initial district

surcharge implementation [the Landfill] should adjust [itsj gate fee so that

monitoring fees, etc., are not included in both the gate fee and the surcharge."

Following this recommendation, the district established a surcharge at the rate of

$5.24 per ton, and St. Marys did not increase its gate fee by the previously

recommended $7.00 per ton.

{4124}. Accordingly, the parties jointly established fees and surcharges

following the recommendation of Hull, the "independent third party" agreed to by

the parties. Hull's recommendation took into consideration operating costs, the

potential need for expansion, and the need to set aside funding to pay for future

environmental monitoring costs. Furthermore, the parties adjusted these rates

14 19
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periodically over the course of the next twelve years. At no time durmg the period

the parties performed under the contract did the County object to this method of

financing the monitoring costs at the Landfill. Therefore, based on the course of

performance by the parties, we fmd that the "rate for the disposal of solid waste"

included both the "gate fees" charged by the city and the separate "district

surcharge:' -

{125} In Paragraph 9, the agreement requires that a portion of that rate

must be set aside for the creation of a Fund to pay the costs of post-closure

environmentat monitoring. The portion to be set aside was to be established

pursuant to the rate study conducted by Hull. The agreement does not specify

which party was required to establish the Fund; however, it does indicate that "the

Fund shall be administered by the Board of the SWMD established pursuant to C-

2 exemption ***:' The record makes clear that the County was in control of the

Board of the SWMD, as it was single-county SWMD and the -County

Commissioners served as the Board of the SWMD. Therefore, the task of

establishing and maintaining the Fund fell to the County.

{126} The trial court found, however, that it was the city's responsibility to

determine the amount to be set aside into the Fund, and it was the city's

responsibility to set aside a portion of the disposal rate into the Fund. However,

we see no provision in the contract requiring St. Marys to make this determination.

15 20



Case No. 2-05-17

The agreement says only that the disposal rate must take into account the needs of

maintaining the monitoring Fund. The agreement does not specify an exact

amount to be set aside; that amount must be determined by the rate study.

{q27} As previously discussed, the course of performance by the parties

demonstrates that they mutually established gate fees. and surcharges sufficient to

pay the costs of environmental monitoring according to the rate study conducted

by Hull. The record makes clear that St. Marys paid significant amounts to the

County over the course of the twelve years following the agreement; what remains

unclear is how the County allocated these monies. A 1994 Annual Report

indicates that St. Marys paid over to the County $32,529.45 in 1989, over

$200,000 in 1990, $170,000 in 1991, and over $200,000 in 1992. These fees

reflect the district surcharges established pursuant to the rate study in 1989, a

surcharge established in part to cover the costs of post-closure environmental

monitoring. The County never objected to this method of setting aside monies to

pay for post-closure monitoring. Accordingly, the course of performance by the

parties over twelve years gives meaning to the provisions of the contract, and

indicates that funds were set aside from the total disposal rate for post-closure

monitoring.

{128} Moreover, later actions by the County indicated that money had been

set aside for post-closure environmental monitoring in accordance with Paragraph

16 21
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9 of the agreement. After the initial disposal rate was set, the County began

charging "disposal fees" and later "generation fees." The County Commi.ssioners

indicated that these fees were to create revenues to cover the post-closure

monitoring period. The County indicated as much to the Ohio EPA wben it

submitted updated solid waste disposal plans in 1992 and 1996. Moreover, the

1996 plan states that the SWMD bad established a fund to pay for post-closure

monitoring and had set aside monies into this fund each year.' This correlates to

the County's responsibility to manage the Fund pursuant to Paragraph 9(d).

{129} Therefore, the performance of the parties over the course of the

twelve year period following the agreement demonstrates that the parties agreed to

an initial fee structure which incorporated the need to. pay for post-closure

monitoring, and that portions of the revenues generated by these fees. were given

to the County for purposes of establishing and maintaining this fund.

Accordingly, the performance of the parties during this period gives meaning to

the terms of the agreement; the evidence in the record demonstrates that St. Marys

fulfilled all of its obligations under the agreement pertaining to establishing a rate

and setting asides portions of that rate for environmental monitoring.

{q30} Moreover, nothing in the agreement makes the County's obligations

with respect to paying the costs of post-closure monitoring contingent on St

1 Altbough the County indicated to the Ohio EPA that a fund had been established, thore is no evidence in
the record darwnstrating whether the fuud was actually estabtisbed.
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Marys' performance. A condition precedent "calls for the performance of some

act or the happening of some event after the contract is entered into, and upon the

performance or happening of which its obligation is made to depend." Mumaw v.

Western & Southern Life Ins. Co. (1917), 97 Ohio Sl 1, 119 N.E. 132. Under the

contract, the County agrced to "undertake complete responsibility for all

environmental monitoring and any capital expenditures necessary to accomplish

the monitoring, both prior to and subsequent to closure of the [Landfill]." The

only condition precedent on that obligation was St. Marys obtaining approval by

the Ohio. EPA of an initial monitoring program, an obligation which vias clearly

performed Nothing in the contract makes the County's obligation to pay the costs

of environmental monitoring contingent on establishing the disposal rate under

Paragraph 8 or establishing the Fund pursuant to Paragraph 9:

{q31} Finally, even if we were to conclude that establishing the Fund and

setting aside monies into that fnnd were a condition precedent to the County's

obligation to pay the costs of post-closure environmental monitoring, the County

has waived performance of the condition. "[I]t is a basic principle of contract law

that a party to a contract who would benefit from a condition precedent to its

performance may waive that condition." Sweeney v. Grange Mui. Cas. Co. (2001),

146 Ohio App.3d 380, 385, 766 N.E.2d 212. A condition precedent may be

waived by the conduct and performance of the party asserting the condition. See
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Ohio Farmers Ins. Co. v. Cochran (1922), 104 Ohio St. 427, ¶3 of the syllabus,

135 N.E. 537. The parties performed under the contract for twelve years; any

condition precedent was waived due to this extended performance, and the County

cannot now assert the failure of the condition as excusing its performance

obligations.

{4132} Accordingly, we find that reasonable minds could only conclude that

St Marys properly performed under the contract, and therefore the trial court erred

in granting summaryjudgment in favor of the County. Based on the foregoing, St

Marys' fust assignment of error is sustained, and the judgment of the trial court is

reversed on that issue.

{4[33} 1vloreover,due to our conclusion that St Marys properly performed

under the contraot, -and due to the previous conclusion that the County was

obligated to continue paying the environmental monitoring costs after the contract

expired in 2000, there is no genuine issue of material fact that remains and -St.

Marys is entitled to judgment as a matter of law. The uncontroverted evidence in

the record indicates that the County stopped performing its monitoring obligations

in December 2000; the County admitted as much when it informed St. Marys that

it would no longer perform these fanctions. Thus, the County was in breach of its

obligations under the agreement when it stopped paying the monitoring costs, and

no genuine issue of material fact remains regarding this issue. Accordingly, the
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Case No. 2-05-17

trial, court erred in failing to grant Sk Marys' second motion for summary

judgment because reasonable minds can only conclude that the County breached

its obligations under the agreement. St. Marys' second assignment of error is

sustained.

M. Conclusion

{q34} Based on the foregoing analysis, we fmd that the trisl court was

correct in granting St. Marys' motion for partial summary judgment on the length

of the County's monitoring obligations: T4erefore, the trial court's initial

judgment- entry granting that motion is aff'irmed. However, because the County

was obligated to monitor the Landfill for the full thirty-year post-closure period,

the County was in breach of its obligations under the agreement and summary

judgment should have been granted in favor of St. Marys on the remaining issues.

Accordingly, the judgment of the trial court granting summary judgment in favor

of the County and denying St. Marys' second motion for summaryjudgment is
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Case No. 2-05-17

reversed, and the case is remanded to the trial court for issuance of summary

judgment in favor of St. Marys.

Judgment a, ffirmed in part
and reversed in part.

BRYANT, P.J., and ROGERS, J., concur.
r
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AUGLAIZE COUNTY
COMMON PLEAS COURT

IN THE COURT OF COMMON PLEAS OF AUGLAIZE COUNTY, OHIO F'Li=D
1005 MAR -7 Pf# 2: I 5

CITY OF ST. MARYS, OHIO, Si7E ELLEN li0t?LER
Plaintiff, CLERK OF COURTS

VS• CASE NO. 2002 CV 0129
SUMMARY JUDGMENT

AUGLA4ZE COUNTY BOARD
OF COMMISSIONERS,

--- e n

'Chis matter came on upon the Motion of Defendant Auglaize County

Commissioners for Summary Judgment, Plaintiffs Motion for Partiat Sunxnary

Judgment, the Memoranda of the parties, and the evidence.

Civ. R. 56(C) provides that,. "Summary judgment Sha1I be rendered

forthwith if the pleading, depositions, answers to interrogatories, written

. admissions, affidavits, transcripts of evidence in the pending case and

stqpuiations of fact, iF any, timdy fied in the action, show that there is no genuine

issue as to any material fact and that the moving party is entitled to judgment as

a rnatter of law. A summary judgment shall not be rendered unless it appears

from such evidence or stipuiation and only there from, that reasonable minds can

come to but one condusion, and that condusion is adverse to the party against

whom the motion for summaryjudgment is made, such party being eMitted to

have the evidence or s6pula6on construed most strongly in his favor.
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This action involves the daims by the Plaintiff, City of St. Marys ("Plaintiff

or "City") against the Auglaize County Board of Commissioners ("Board" or

'Defendant") arising_ out of a writfen Agreement they executed on December 22,

1988 (the "Agreement"). in summary, the Agreement allowed the residents of

Augla¢e County to dispose of solid waste generated within Auglaize County at

the solid waste disposal site (landfdl) operated by the C'ityoUS. at`Af rys. B-̂th the

City and the County agree that the language in the Agreement is dear and

unambiguous and the Agreement was not modified or amended.

The City had established and begun operating the landfili in the 1950's,

and the landfill was in operation for twenty years prior to the Agreement between

the City and the County.

Pursuant to the Agreement the City was to retain operation rights,

management rights and ownership of the site, obtain and maintain all permits

and Ccenses required to ensure coniinuous operation of the site, and to meet the

requirements of all relevant statutes and reguiations with respect to the

operation. The Agreement further provided that the City would accomplish such

improvements to the site as were necessary to obtain and retain the C-2

exemption granted by Ohio EPA, and to establish the initial environmental

monitoring program for the Site required by OEPA, and appGcable statutes and

regulations. The Agreement fucther provided that the City would collect all fees

associated with the operation of the solid waste disposal facility. 28



The County, upon OPEA approval of the tnonitoring program initiated by

the City, would undertake complete responsiblity for all environmental monitoring

induding the operation of such environmental monitoring and any capital

expenditures necessary to accomplish the monitoring, both prior to and

subsequent to closure of the site.

Paragraph 8 of the Agreement required the City to establish a disposal

rate, and Paragraph 9 required that a portion of that rate be allocated and set

aside for the creation of a Fund, a portion of which was to be allocated to pay the

costs of environmental monitoring expenses at the City landfil both prior to and

subsequent to the closure of the site to the extent that such environmental

monitoring was required by the applicable statutes and regulations. The City was

to perform an annual study using an objective third party acceptable to the

Parties of its rates for landfill disposal so that the City could periodically adjust its

rate in order to accommodate increased costs of operating the landfill, the need

for potential expansion, and current and future expenses for environmental

monitoring. Paragraph 8 (c) provided that the rate shall be reviewed annuaNy by

the City and may be modified pursuant to an index established during the rate.

study referenced in Paragraph 8(a). The Agreement further provided, "that tq

the extent that the costs of environmental monitoring subsequent to the closure

of the City Site exceed the amounts set aside pursuant to this subparagraph, the

County shall bear those costs pursuant to Paragraph 5 (a)."
29



Pursuant to the Agreement the Fund was to be administered by the Board

of the SWMD. In the event the City dosed the landfiU for any reason during the

term of the Agreement (which is precisely what occurred) the County would be

required to pay the costs of environmental rnonitoring to the extent that these

costs exceeded the amount of the Citys landfill disposal charges that were set

aside in the Fund for environmental mon-itoring.

The court finds from the evidence that although both parties agree the

language of the Agreement is "dear and unambiguous," during the term of the

Agreement the parties often acted with disregard to the terms and condit'rons of

the Agreement being either unaware of the term.s or consciously disregarding

them.

The Parties operated under this agreement unti11998. At that time the

City dosed the landfill in June 1998, two-and-one-half years before the expiration

of the Agreement. -

There is no evidence before the couit that at the time the landfill was

dosed the County opposed the dosing: In fact, the County continued to pay all

costs for environmental morfdoring unhl December 31, 2000, at which time it

ceased payments of the environmentai monitoring costs contending that the

-
7f
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Countywas only obligated to pay said costs under the terms of the Agreement

for.12 years. It was not until the County ceased payments of the environmental

monitoring costs and the City fiied this lawsuit that any disagreement as to the

validity, operation or interpretation of the Agreement was expressed by either

party

The central issue in this case is whether or not the County is responsible

for all post-ciosure monitoring costs for the landfill with. a potential future liabdity

of several million dollars.

This Court in a Partial Summary Judgment dated May 4, 2004, found that

Agreement requkes the Defendant to pay for aU post-closure environmentat

monirtoring costs at the St Marys iand6ll for the entire 30-year post-closure

monitoring period or as required by appGcable statutes and regulations.

Pursuant to Paragraph 9(a) of the Agreement the county is obligated to

pay the post-dosure environmental costs to the extent that the costs of

environmentai monitoring subsequent to the dosure of the City Site exceed the

amounts set aside in the Fund pursuant to Paragraph 9(a).

The defendant's frcst argument in support of its Motion for Summary

Judgment is that:

31



"The City Committed a Material Breach of the Agreement
When It Failed to Conduct Annual Rate Studies and Allocate a
Portion of the City Rate for Environmental Monitoring At The City
Landfill, As Required by Paragraphs 8 and 9 of the Agreement."

The Court finds as a matter of law that the County's environmental

monitoring obligations under Paragraphs 5(a) and 9(a) of the Agreement are

dependent upon the City performing its obligations under Paragraphs 8 and 9.

In its Judgment Entry dated May 6, 2004, this court interpreted

Paragraphs 8 and 9 as follows:

"Paragraph 8 of the Agreement required the City to establish a
disposal rate, and Paragraph 9 required the City to allocate and set
aside a portion of that disposal fee for the creation of a Fund, a
portion of which was to be allocated to pay the cost of
environmental monitoring expenses at the City landfill both prior to
and subsequent to the closure of the site to the extent that such
environmental monitoring was required by. applicable statutes and
regulations "

Under the dear and unambiguous language of Paragraph 8(a) it was the

City that had responsibility to establish a disposal rate sufficient to meet the

requirements of Paragraph 9(a). It was the City that had responsibility for

determining the amount of funds to be set aside to pay current and future

environmental monitoring expenses at the City LandfiQ required by Paragraph

9(a). It was the City that had responsibR'ity for determining the amount of the

allocation of the Citys disposal fee to be placed in the Fund for environmental

rnon'itoring expenses.

,/,
V[ZI !/ (1 ^at^ Yl.,3



The City never allocated and set aside any portion of the City's disposal

fee for the creation of the Fund.

While Paragraph 5(a) provided that the County shall undertake complete

responsiblity for all environmental moriitoring required for the City Site, the

unambiguous language in Paragraphs 8 and 9 shows that it was the intent of the

parties that the costs for environmental monitoring at the City Landfiq was to be

paid from the collection of the City's landfli disposal rate during the term of the

Agreement The City had the obligation to perform a rate study annualfy to make

sure that the City's disposal rate would provide enough funds to pay the

anticipated environmental monitoring costs both prior to and subsequent to the

dosure of the City Landfill.

The County's financial obligations for environmental monitoring costs

arose only to the extent that the cost of environmental monitoring subsequent to

the dosure of the City Landfill exceeded the amount set aside by the City. After

having failed to conduct annual rate studies and having failed to set aside and

pay over any portion of the City's disposal fee for environmentaf. monitoring

costs, the City now seeks to hold the County liable for all environmental

monitoring costs incurred at the City site for at least 30 years after the closure of

the City Landfill. If the City would have fully performed its contractual obligations,

the obligation which the City now seeks to impose on the County would be
33



minimal.

Although the City cleariy understood its obligation to set aside funds for

environmental monitoring in March, 1989, it failed to follow through with an

appropriate rate increase.to cover the environniental monitoring costs and failed

to deposit any portion of its disposal rates into the Fund for environmental

monitoring. Ezactly why the City chose not to set aside funds for environmental

monitoring is undear. There was never any written modification or amendment of

the Agreement which relieved the City from its obligations in this regard.

The evidence shows that in Aprfi and May, 1989, the Citys environmental

consultant, John HuB, who attended meetings of the District's Policy Committee

and later served as the environmental consuftant for the District as well,

recommended that the District enact a district surcharge of approximately $5 per

-ton for waste disposed of at the City Landfill and at the Wapakoneta Landfiit. Mr.

Hull recommended that the proceeds from the District surcharge be used for the

installation and monitoring of groundwater nwnitoring wells at both the City of

Wapakoneta Landfill and the St. Marys landfill.

The suggestion to use the District surcharge to pay for groundwater

monitoring at the two landfills was. not based on any contractual obligation since

nedher the District nor the County had any contract with the City of Wapakoneta

to pay for environmental monitoring, and the District did not have any contract
34



with the City of SL Marys. The fact that the District began to set aside funds to

pay for monitoring expenses at the Wapakoneta Landfill and the St Marys

Landfill, the two operating landfills wit ►in the District, did not relieve the City of its

obl'igations under the Agreement to set aside funds for environmentai monitoring.

If the City wished to be relieved from its obligations, it should have requested an

amendment to the Agreement This was never done.

The District was not a party to the Agreement, and the Agreement makes

no reference to a District surcharge or the District having responsibility to pay for

mon'rtoring expenses at the City LandfiU. The fact that the District, separate and

apart from the Agreement, paid for some of the monitoring expenses at the City

Landfiil did not predude or relieve the City from performing its obligations to

cronduct its own rate studies and deposit suffiaent funds for the anticipated

monitoring expenses.

The undisputed facts show that the City breached its obligations under

Paragraphs 8 and 9 by failing to set aside any portion of the City's disposal rate

at any time during the 12-year term of the Agreement Such a substantial breach

of the Agreement predudes the City from recovering any amounts claimed to be

owed to it by the County under the Agreement. The general rule in Ohio is that

where .a party has partially but not substantially performed, and the fadure to

perform is not excused, no recovery can be had on the contract or in quantum

meruit. W Wagner & G. Wagner Co., L.P.A. v. Block (1995), 107 Ohio App. 3d

603, 608; M^7ler v. Bea/er (1992), 80 Ohio App: 3d 180. 183. 35



The City daims in its Amended Complaint that the County should be

required to pay for environmental monitoring after the City Landfdl dosed. The

dear and unambiguous language in the Agreement provides that the Countys

obligation in this regard arose after the City was required to perform its

obligations in conducting annual rate studies and setting aside portions of the

City disposal fee for environmental monitoring. The County's obligation in

Paragraph 9(a) to pay for environmental mondoring subsequent to the closure of

the City Landfilt to the extent that the costs exceed the amounts set aside by the

City is deady dependent upon the City's fulfillment of its obligation to set aside

sufficient funds during the 12-year term of the Agreement. The County's

performance was to occur sequentially after the Citys perfom ►anoe.

In agreeing to be responsible for environmentat monitoring costs

subsequent to the dosure of the City Landfili to the extent such costs exceed the

amounts set aside in the Fund, the County was entitled to rely on the Citys

promise that it would conduct annual rate studies and set aside sufficient funds to

pay for anticipated environmental monitoring expenses both prior to and

subsequent to the dosure of the City Landfill. The City had the re.sponsibil'dy and

the ablity to make sure that sufficient funds were set aside for future monitoring

expenses, but the City faW to fuWill this responsiblity.

The City's promise to conduct annual rate studies to determine the amount
36
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of funds needed for future environmentai monitoring and its promise to allocate

and set aside such funds is just as important, if not more so, than the County's

promise to pay for environmental monitoring costs subsequent to the closure of

the City Landfili to the extent that such costs exceeded the amount which the City

promised to set aside.

Before a parly's performance under a contract can be excused, there

must be a legal excuse for the nonperformance. Garofalo v. Chicago TifJe Ins.

Co. (1995), 104 Ohio App. 3d 95, 108. There was no legal excuse for the City's

failure to conduct annual rate studies and set aside funds during the 12-year term

for current and future environmental monitodng expenses at the City Landfiii.

Because of the Citys dear faflure to substantially perform its contractual

obligations, the court can determine as a matter of law that the City cannot.

recover against the County on the contract or in quantum meruit.

In further support of this decision the court adopts the Plaintiffs position

that, 'The requirements of R.C. 5705.41 do not apply where, as here, the

obligations under the coritract at issue may be met with speafic, allocated funds

as opposed to general funds of the county.

In its Answer to the Amended Complaint and in its Memorandum in

Support of its Motion for Summary Judgment the Defendant argues that pursuant

to R.C. 5705.41(D) the Agreement is void because the Auglaize County Auditor
37
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did not certify the availability of funds to meet the county's financial obligations

under the 1988 Agreement.

Plaintiff in its Memorandum in Support of Motion for Summary Judgment

argues that, 'Two statutory exemptions from R.C. 5705.41 apply to this

Agreement between the County and St. Marys' The Plaintiff further argues that

R.C. 5705.41 has no effect in this case as there are two specific statutory

exemptions found in the express. language of R.C. 5705.41 and a related statute,

R.C. 5705.44. Plaintiff points out that these exernptions provide that R.C. -

5705.41 `s requirements of a certification at the time the contract is. entered into

does not apply to continuing oontracts that run beyond the termination of the

fiscal year in which it was made, and they do not apply to contracts that are

funded from the eamings of a public utifity.

The court agrees with the PlaintifPs position regarding the application of

the exemption from the 'requirements of R.C. 5705.41. Clearly the Agreement

was to run beyond the fiscal year of 1988, the year in which the Agreement was

made. Further, the Agreement provides that the cost of environmental

monitoring expenses at the City iandfli i both prior to and subsequent to the

ciosure of the site the contract was to be paid from a Fund derived from a portion

of the disposal fee established by the City. As noted above, the City faiied to

establish the Fund, to conduct annual rate studies, or to set aside sufficient funds

to pay for anticipated environmental monitoring expenses.
38
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R.C. 5705.44 provides that when payments for a oontract are to be made

from the eamings of a public utility and when the contract is made without a

certification, "...no payment shaii be made on account thereof, and no ciaim or

demand thereon shal( be recoverable, except out of such eamings." In this case,

as-a-resait- of the City's faiiure to establish and adequately fund the "Fund"

required by the Agreement, there are no eamings from which the City can daim

or demand recovery.

The court finding that there are no genuine issue as to any materiat fact

and that reasonable minds can come to but one conclusion and that conciusion

is adverse to the Piaint'df, the Plaintiff being entitied to have the evidence or

stipuiation construed, most strongly in its favor, hereby finds as a matter of law for

the Defendant and grants Summary Judgment to the Defendant for the reasons

state herein.

The court, therefore, orders that the Piaintiffs Complaint be dismissed with

costs to Piairitiff.

So Ordered.



Dated: March 2, 2005

Copy to:

Attomeys for Plaintiff

Attorneys for Defendant

Charles D. Steele, Judge
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IN THE COURT OF COMMON PLEAS OF AUGlA1ZE C^}^^^I^TY

MNAY-6 AMf1:29

SGL RK OF COUR7UCITY OF ST. MARYS, OHIO,
Piainiiff,

vs. CASE NO. 2002 CV 0129

AUGlA1ZE COUNTY BOARD
OF COMMISSIONERS,

Defendant,

JUDGMENT ENTRY

This matter came on upon the Motpn of Refendant Auglaize County

Coriuriissioners for Pattial Summary Judgnient and Plaintiff's Cross-Motion for

Partiai Summary Judgment. The Court had spedfrcaliy asked the pasfies to

present their nwtions with reference to the Parol Evidenoe Rule to detertnine

wheitther or not the Parrol Evidence Ruie is appGcable in this case and to

detejmine whether the Court can rule on the motions for paAiai summary

judgment within the parameters of the Parot Evidence Rule. .

Cnr. R. 56{C) pnnrides thaf,'Summary judgment shall be rendered

forthvviih if the pleading, depositions, answers to intemogatories, written

admissions, affidaviits, transaripts of evidence in the pending case and

stipulations of fac#, if any, timely filed in the action, show that there Is no geriuine

issue as to any material faet and that the moving party Is entified to judgment as

a matter of law. A summary judgment shaN not be rendered unless it appears

from such evidence or,stipulation and only there from, that reasonable minds can

come to but one condusion and that conclusion is adverse to theparty against

V01.RAGE^.
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whom the motion for summary judgment Is made, such party being entitled to

have the evidence or stipulation construed most strongly in his favor.

This action involves the daims by the Plainfiif, City of St. Marys ("Plaintdf

or "CM against the Auglaize County Board of Commissioners ("6oard" or

"Defendant") arising out of the written Agreement they executed on December

22,1988 (the "Agreement").

Relying on Paragraph 5 of the Agreement whid ► 'provides that,

"Pursuant to this Agreement, the County shap:

a. as soon as the monitoring program is approved by the OPEA

undertake coinptete responsibility for aN environmental

monitoring required for the City Site by applicable statutes and

regulations, Including the operation of such environnientat

monitoruig and any capital expendidires necessary to

accomplish fhe monitoring, both prior to and subsequent to

dosure of the site.'

it is the City's posttion that the Agreement requued the County to pay any

and atl environmental monitoring expenses incurtBd by the City's landfill

during the 12-year term of the Agreement and for 30 years folfowing the

dosune of the City landfill. In etfect, the City-argues that the County

agreed to guarantee and indemnify the City against all future costs for

environmental monitoring at the Citys landftll. The Plaintiff seeks

- yOt,. /&;^ PAGEIn 6a>-
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summary judgment in its favor on the Issue of the Countys obligation to

pay for all environmental monitoring at the Sf. Marys Landfdl.

it is the County's position that the Agreement provides in Paragraph 2,

"(i]he term of this Agreement shall be twelve (12) years; and that the

Agreement lacks any explicit language stating that any of the Countys

obligatiohs sunrived the tennination of the Agreement on December 21, 2000.

The County seeks summary judgment dismissing of all daimvof the Piaint'fi

based on the 1988 Agreement.

Pursuant to the Agreement the City was to provided solid waste disposal

capacity at the City's landfdi for ap sor^d waste generated by the CountYs

residents during the 12-year term of the Agreement. The City retained al

operat'onal and management rights for the landfill. The City was required to

maintain atl permits and ricenses required to ensure continued operation of the

landfit. and was responsibie for aomply&ng with the requirements of "all relevant

statutes and regulations` applicable to the landfilCs operation.

The County accepted oomplete responsibility for environmental monitoring

required at the landfdl, "induding the operation of such environmental monitoring

and any capital expenditures neoessary to accomplish the monitoring, both prior

to and subsequent to the dosure of the City landfiii."

VOL&;Z PAG^L A q-,
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The City cbsed the iandfdl in June 1998, two-and-one-hatf years before

the expiration of the Agreement, a possibiiity contemplated in the Agreement.

Paragraph 8 of the Agreement required the City to establish a disposal

rate, and Paragraph 9 required the City to allocate and set aside a portion of that

disposal fee for the creation of a Fund, a portion of which was to be allocated to

pay the costs of environmental mondoring expenses at the City landfiU both prior

to and subsequent to the ciosure of the site to the extent that such environmental

monitoring was required by the applicable statutes and regulations.

The City was to perForm an annuai study of its rates for iandfiii disposai so

that the City could periodically adjust Rs rate in order to accommodate increased

costs of operatirig the iandfili, the need for potentiai expansion, and current and

future expenses for environmentat monitoring. The Agreement further provided,

'that to the extent that the oosts of environmental monitoring subsequent to the

closure of the City Site exceed the amounts set aside pursuant to this

subparagraph, the County shall bear ttwse costs pursuant to Paragraph 5(a),

§Mr ~

In the event the City ciosed the iandffll during the term of the Agreement,

the County would be required to pay the costs of environmental monitoring to the

extent that these costs exceeded the amount of the Citys landfili disposal

charges that were set aside in the Fund for environmentat monitoring. If the

Agreement was terminated for any reason prior to the stated expiration date, the

1/OLLa PAGELUL
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monies in the Fund ailocated for environmental monttoring were to be distributed

between the County and the City, based upon the number and.size and capacity

of soiid waste disposal sites operated by each during the Agreement.

The Agreement incflrporated by reference a C-2 Exemption to be obtained

by the County pursuant to H.B. 592. The County received the C-2 Exemption

from the Ohio EPA on February 17,1989.

Both the City and the County agree that the fanguage in the Agreement Is

clear and unambiguous and the Agreement was not modified or amended. The

crux of the tawsuit is the interpretation of the language of the Agreement as it

pertains to the length of tune of the Countys responsibqity for post-dosure

eiivironmental monitoring.

When parties have deiiberately put their engagement into writing in temns

that evidence a tegai obligation without any uncertainty as to the object or extent

of such engagement, It Is conclusively presumed that the entire engagement of

the parties, and the extent and manner of their undertaking, have been reduced

to writlng. in other words, the parot agreement is merged in the written

agreement and all parol teslimony of prior or contemporaneous conversations or

deciarations tending to substitute a new and different contract for the one

evidenced by the writing is incompetent in the absence of fraud, mistake, or other

/I
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irivaridating cause. By prohibtgng evidence of parot agreements, the Parol

Evidence Rule seeks to insure the stabiiity, predictability, and enforceability of

tinaiized written instruments.

It is not the purpose of the Paroi Evidence Rule to forbid extrinsic

evidence in general, but only evidence that is intended to supersede and destroy

the ciear intention set forth in the written instrument. (South Union, Ltd. V. George

Parker & Assodafes, 29 Ohio App. 3d 197).

The Court agrees with the parties that the words and Intent of the

Agreement are dear and unambiguous. Paroi evidence Is ndthher permitted nor. .

needed in this case to interpret.the meaning of the Agreenient. Although the

Piaint'rff submitted sc?veral exhibits as part of an affidavit for consideration by the

Court that could be considered to be paroi evidence, with the exception of those

items related to the C-2 Exemption which was incorporated Into the Agn:ement,

said exhibits were not needed to interpret the dear and unambiguous meaning of

fhe Agreement and were not considered by the court.

The dear Intention of the Agreement was for the City to provide the

County waste disposal capadty for a period of twelve years. The County agreed

to, "...undertake complete responsibility for all environmental monitoring

(emphasis added) required for the City Site by applicable statutes and

regulations, including the operation of such environmental monitoring and any

V4L I6a PAGE 0 7-
46



r
capital expenditures necessary to accomplish the moniloring, both prior to and

subsequent to closure of the site (emphasis added):"

The County agues that this responsibility was limited by the twelve-year

term of the Agreement, and that if had no responsibility for environmental

monitoring after the tweh+e-year term of the fQreement. The Court does not

agree.

In hamronizing apparently confiiding clauses of a contract they must be

construed so as to give effect to the intention of the parties as gathered from the

whole instrument, and where the object to be acoompGshed Is declared In the

instrument, the clause which contributes most essentially to that objeat wdi

contnol. If possible, every provision in a contract should be held to have been

inserted for some puq)ose and to perform some office, and an attempt must be

made to harrrwnize, if possible, all the provisions of the oontrad. Anythfng In an

Agreement which In any way contiicts with the chief purpose therein must give

way to the dause which makes the major Intent effedNe. ((Ford Motor Co. v

JohnL. Frazier& Sons Co. 8 O App-2d 158)

AII contracts should receive a reasonable constnxtion in order to carry out

the presumed intention of the parties as expressed by the language used. (West

v Citizens Ins. Co., 27 OS 1). Instruments are not to be construed so as to arrive

at absurd or impossible results. (Cincinnati v Cameron, 33 OS 336). If the

meaning is doubtful so that the contract is susceptibie of two constructions, the

VoL 2Par^^L.
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interpretat'an which makes a rational and probable agn3ement must be preferred.

(Salemf v Duffy Constr. Corp., 31 O Ops 2d 482).

In the present case the landfill site was dosed two and onefiaif years

prior to the termination of the Agreement, a possiblity contemplated in the

Pgreement. If, however, the landfdl site had remained open for the entire

twehre-year term of the Agreement, and as the County argues the County had no

post-closure monitoring responsibdity after the twelve-year term, the County

would have had no responsibdity for environmental monitoring "subsequent to the

ciosure of the site." - In that case, Paragraph (5) (a) of the Agreenient would have

no meaning. Clearty, the intent of the Agreement was othervvise. If one

constn3cfion of a doubtful condition would make that condition meaningless, and

it Is possibie to give it anottier construction that wouki give it meaning and

purpose, the latter construction must obtain. (Famrers Nt. Bank v Delaware Ins.

Co., 83 OS 309).

Further, the Agreement at Issue in this case incorporated by reference the

County's C-Z exemption. In the Countys Exemption Request of December 1988,

the County acknowledged post-closure oosts at that time assumed to befor 10

years. (Exemption Request, ORC 3734.52 (Cx2), Auglaize County, Section III).

The Court was unable to asoert.ain from the record how or when the post-closure

monitoring. period became thirty years, however, the County has undertaken in

the AAreement, "compiete responsibdity for all environmental monitoring required

voiL6-2 PAGE.( 69
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for the C'^ty Site by applicable statutes and regulations.... " (emphasis added).

If, in fact, the applicable statutes and regulations require a 30-year post-ctosure

monitoring period, then that is the period of complete re.sponsibi[ity undertaken

by the County pursuant to the Agreement.

The Court, therefore, finding fhere are no genuine issues of materiai fad:,

and construing the evidence most strongly in favor of the Defendant, hereby finds

as a matter of Naw in favor of the Piaintiff that the dear and unambiguous temns of

the Agreement require the Defendant to pay for all post-closure environmentat

monitoring costs at the St. Marys landfil for the entire 30-year post-dosure

monitoring period or as'required by applicable statutes and regulations and

grants Partial Summary Judgment in favor of the Plaintiff on that Issue.

The Court further finds the Defendants Motion for Partial Summary

judgment not well taken and therefore overrules the sarne.

-So Ordered.

Dated: May 4, 2U04

Charles D. Steele, Judge

VOLAZ2 PAGE o 16^
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1999 Ohio App. LEXIS 2914, *

CAD CAM, INC., Plaintiff-Appellee v. ADEPT MANUFACTURING CORP., Defendant-Appellant

C.A. CASE No. 17687

COURT OF APPEALS OF OHIO, SECOND APPELLATE DISTRICT, MONTGOMERY COUNTY

1999 Ohio App. LEXIS 2914

June 25, 1999, Rendered

PRIOR HISTORY: [*1] T.C. CASE NO. 97-8031.

DISPOSITION: Affirmed.

CASE SUMMARY

PROCEDURAL POSTURE: Defendant appealed a judgment for Plaintiff rendered by the
trial court on defendant's claim for breach of contract.

OVERVIEW: Plaintiff and defendant entered into a contract. Defendant failed to make any
payments to plaintiff. Plaintiff commenced a collection action. Defendant answered and
alleged a material breach of contract by plaintiff that operated to relieve defendant of any
duty to pay plaintiff for its services. The magistrate found that plaintiff had substantially
performed its obligations under the contract and granted plaintiff a judgment against
defendant. Defendant objected,.but the trial court overruled the objection and adopted the
magistrate's decision as its order. Defendant challenged and the court affirmed. The court
held that determinations of the issues raised on appeal required findings concerning the
parties' intentions and expectations, and whether the services provided satisfied essential
duties. Because these issues presented mixed questions of law and fact, the trial court
was in a better position to determine whether a breach had occurred. The court declined
to substitute its judgment for that of the trial court.

OUTCOME: The court affirmed the judgment because the trial court was in a better
position to determine, based on findings of intent and expectation as well as satisfaction of
essential duties, whether a breach had occurred.

CORE TERMS: man-hours, breach of contract, substantial performance, material breach,
contract price, failed to pay, expended, omissions, machine, remodel, holes

LexfsNexis(R) Headnotes ^ Hide Headnotes

Contracts Law > Breadi > Causes of Actfon > General Overview ^

Contracts Law > perfomrence > Substantial Pertormance t

HNI+.^A party that breaches a contract is not entitled to collect damages from a non-
breaching party. Neither does mere partial performance entitle the breaching party
to collect, unless the performance it renders substantially satisfies its contract
obligations. A party falls to substantially perform when its omissions are material to
the essential duties it promises to perform. More uke This Headnote I
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Sheoardize: Restrict By Headnote

COUNSEL: John T. Ducker, Dayton, Ohio, Attorney for Plaintiff-Appellee.

Richard L. Carr, Jr., Dayton, Ohio, Attorney for Defendant-Appellant.

]UDGES: GRADY, P.J. WOLFF, J. and YOUNG, J., concur.

OPINION BY: GRADY

OPINION: OPINION

GRADY, P.J.

Page 2 of 3

Defendant, Adept Manufacturing Corp. ("Adept"), appeals from a judgment for Plaintiff, Cad
Cam, Inc. ("Cad Cam"), on Adept's claim for breach of contract.

Adept is a tool company. It was engaged by Alcoa Corporation to remodel a machine used to
drill holes in automobile bumpers, automating the process by which the location of the holes
is selected.

Cad Cam provides design and consulting services. Cad Cam and Adept entered an oral
contract whereby Cad Cam agreed to provide such services for the work that Adept would
perform on Alcoa's machine. Adept agreed to pay Cad Cam $ 15,000 for its services.

The design plans that Cad Cam delivered to Adept were, in Adept's view, incomplete in
relation to Adept's needs. As a result, according to Adept, it was required to perform 150
hours of services to cure the defects and omissions.

Cad Cam agreed to reduce its invoice price by $ 4,150, the value of the additional [*2]
man-hours that Adept was required to expend. This lowered the contract price from $ 15,000
to $ 10,850. However, Adept failed to pay Cad Cam any monies at all on the job. Adept also
failed to pay two unrelated invoices totaling $ 5,700.

Cad Cam commenced the underlying action against Adept to collect the amounts it claims it
is owed. Adept answered, alleging a material breach of contract that operated to relieve
Adept of any duty to pay Cad Cam for its services.

The case was referred to a magistrate, who found that Cad Cam had substantially performed
its obligations under the contract, and granted Cad Cam a judgment against Adept In the
amount of $ 9,750 for services that Cad Cam performed. Adept objected to the magistrate's
application of the substantial performance doctrine to reject its breach of contract defense.
The trial court overruled the objection and adopted the decision as its own order. Adept filed
a timely notice of appeal.

Adept argues on appeal that the trial court erred in applying the "substantial performance"
exception to reject Adept's breach of contract claim.

yN=TA party that breaches a contract is not entitled to collect damages from a non-breaching
party. [*3] Sites v. Moore (1992), 79 Ohio Apn. 3d 694,607 N.E.2d 1114. Neither does
mere partial performance entitle the breaching party to collect, unless the performance it
rendered substantially satisfied Its contract obligations. Miller v. Bealer (1992), 80 Ohio Aoo.
3d 180, 608 N.E.2d 1133. A party fails to substantially perform when its omissions are
material to the essential dutfes it promised to perform.
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The contract into which Cad Cam and Adept entered was oral, not written. Further, it appears
to have contemplated some degree of collaboration between them in achieving its object,
which was to allow Adept to remodel the machine as Alcoa Corporation wished. The trial
court could reasonably find, on the record before it, that Cad Cam had performed its
essential duties under the contract. The fact that Adept expected a more complete service
does not undermine the correctness of that judgment.

The trial court awarded Adept a set-off from the contract prtce in the amount of the value of
the services it contributed to perform the duties that Cad Cam failed to perform. Adept does
not question the amount, which is calculated on an hourly rate. Rather, Adept argues that
the extent of [*4] that contribution, 150 man-hours out of a total of

690 that Adept expended on the job, necessarily demonstrates a material breach by Cad
Cam. We do not agree.

The additional man-hours that Adept expended, about 22% of the total man-hours for the
job, is not trifling. However, the real Issue Is whether Cad Cam's failure to provide the
services involved was a material breach of the contract Into which the parties had entered.
Determination of that issue requires findings concerning their intentions and reasonable
expectations, and whether the services that Cad Cam provided satisfied its essential duties.
Those issues, present mixed questions of law and fact.

The trial court and Its magistrate, who heard and saw the witnesses, are in a far better
position than is this appellate court to determine whether a breach occurred in this case, and
whether Adept substantially performed its obligations under the contract. Reversal on the
basis argued would require us to substitute our judgment for the judgment of the trial court
in too many of those respects, which we must dedine to do.

The assignment of error is overruled. The judgment of the trial court will be affirmed.

WOLFF, [*5] J. and YOUNG, J., concur.
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1992 U.S. Dist. LEXIS 8675, *

CAN-AM ENGINEERED PRODUCTS, INC., Plaintiff, v. INTERNATIONAL TOOLS LTD./ITL
INDUSTRIES LTD. and VENTRA GROUP, INC., Defendants.

Civil Action No. 91-CV-71641-DT

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF MICHIGAN, SOUTHERN
DIVISION

1992 U.S. Dist. LEXIS 8675

April 29, 1992, Decided
April 29, 1992, Filed

CASE SUMMARY

PROCEDURAL POSTURE: Defendant manufacturer brought a motion for summary
judgment in plaintiff seller's complaint alleging a breach of contract and interference with
the seller's contractual relationship with its at-will employee.

OVERVIEW: The seller brought an action against the manufacturer seeking additional
commissions after the manufacturer allegedly terminated its contract with the seller and
hired the selier's at-will employee. The manufacturer brought a motion for summary
judgment claiming that its memorandum of agreement, which governed the parties'
relationship, had expired and was not renewed. The court granted the motion for
summary judgment because it found that: 1) the memorandum was evidence of a valid
contract that bound the parties; 2) the seller had accepted the terms and benefits of the
agreement by performance and silence; 3) the memorandum memorialized the parties'
discussions and there was no requirement that it was intended to be signed by the seller;
4) the procuring clause doctrine did not apply because the memorandum unambiguously
provided an expiration date as a natural termination of the contract and a non-
performance clause for premature termination; 5) the seller's equitable claims for
commissions payable after the termination of the contract were superseded by express
contractual language; and 6) there was no evidence of intentional Interference with the
seller's at-will employee.

OUTCOME: The court granted the manufacturer's motion for summary judgment and
dismissed the seiler's complaint for breach of contract and intentional interference with the
seller's contractual relations.

CORE TERMS: memorandum, termination, terminate, promissory estoppel, summary
judgment, addendum, procuring, written contract, unjust enrichment, post-termination,
notice, special commission, expiration date, written notice, negotiated, premature, expire,
summary fudgment motion, deposition testimony, oral contract, multi-year, definite,
sentence, duration, offeree, admits, movant, contractual relationship, termination provision,
breach of contract

LexisNexis(R) Headnotes • Hide Headnotes

Civil Procedure > Summary ul^( qment > Standarde > Aporooriateness C
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Civil Procedure > 5ummarv Jud en > Standards > Leaal Entitlement

Civil Procedure > Summary ludament > Standards > MaterialiN ^

HN1+Summary judgment is proper if the pleadings, depositions, answer to interrogatories,
and admissions on fiie, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(c). More Uke This Headnote

Civil Procedure > Summary ludament > Burdens of Production & Proof > General Overview `.J

Civil Procedure > Summarv Judc^ment > Standards > General Overview t

HNZ+The plain language of Fed R. Civ. P 56(c) mandates the entry of summary
judgmerit, after adequate time for discovery and upon motion, against a party who
fails to make a showing sufficient to establish the existence of an element essential
to that party's case, and on which that party will bear the burden of
prOOf. More Like This Headnote

Cvil ProcedtL > Summarv Judgment > Burdens of Production & Pmof > General Overview J

Civil Procedure > Summaryludament > Evidence t

HN3+7he party moving for summary judgment must meet the initial burden of showing
the absence of a genuine issue of material fact as to an essential element of the non-
movant's case. This burden may be met by pointing out to the court that the
respondent, having had sufficient opportunity for discovery, has no evidence to
support an essential element of his or her case. The respondent cannot rely on the
hope that the trier of fact will disbelieve the movant's denial of a disputed fact, but
must present affirmative evidence in order to defeat a properly supported motion for
summary judgment. The trial court does not have the duty to search the entire
record to establish that it is bereft of a genuine issue of material fact. The
respondent must do more than simply show that there is some metaphysical doubt
as to the material facts. Further, where the record taken as a whole could not lead a
rational trier of fact to find for the respondent, the motion should be granted. The
trial court has at least some discretion to determine whether the respondent's claim
is plausible. More Like This Headnote

Contracts Law > Contract Internretation > General Overview t

Hm`l+When the provisions of a contract are clear and unambiguous, the legal effect and
construction of the contract are matters of law and are thus appropriately decided by
the COUrt. More Like This Headnote

Contractss Law > Fonnation > Acceotance > General Overview ^J

HNs^.+ Acceptance of an offer is a manifestation of assent to the terms thereof made by the
offeree in a manner invited or required by the offer. Acceptance by performance
requires that at least part of what the offer requests be performed or tendered and
includes acceptance by a performance which operates as a return promise.
Acceptance by a promise requires that the offeree complete every act essential to
the making of the promise. More uke This Headnote
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Contracts taw > Fortnation > Aoceotance > GeneralOverview

Contracts taw > Fomretion > OfPers > General Overview tn.

HN6a Where an offeree fails to reply to an offer, his silence and inaction operate as an
acceptance where because of previous dealings or otherwise, it is reasonable that
the offeree should notify the offeror if he does not intend to
accept. More Like This Headnote

HN7tIn Michigan, as well as in most jurisdictions, the agent is entitled to recover his
commission whether or not he has personally concluded and completed the sale, it
being sufficient if his efforts were the procuring cause of the sale. In Michigan, if the
authority of the agent has been cancelled by the principal, the agent would
nevertheless be permitted to recover the commission if the agent was the procuring
CBUSe. More Uke This Headnote

C4ntracts Law > Tvoes of ContraUS > Imolied-in-Law Contracts t

xNS^.rne doctrine of unjust enrichment is inapplicable when the parties are bound by an
express contract. The essential elements of an unjust enrichment claim are: (1)
receipt by defendant of a benefit from plaintiff, (2) which benefit it is inequitable that
defendant retain. However, a claim for unjust enrichment cannot stand when the
parties are bound by a written contract covering the subject matter of the quasi-
contractual claim. More Like This Headnote I Sheoardize: Restrict Bv Headnote

Contracts Law > Consideration > Enforcement of Promises > Fortiearance ^

Contracts Law > Consideration > Promissory Estoooel t

H^9aThe elements of equitable or promissory estoppei are: (1) a promise; (2) that the
promisor should reasonably have expected to induce definite action by promisee; (3)
which in fact produced reliance or forbearahce; and (4) under such circumstances
that the promise must be enforced to avoid injustice. The doctrine of promissory
estoppel finds consideration even absent a bargain because the detriment of the
promisee Is a consequence of the promisor's promise, but does not induce the
making of the promise. However, where there is express consideration, the doctrine
of promissory estoppel becomes superfluous. A court need not rely on promissory
estoppel when the express terms of a written contract cover the subject of the
contract allegedly founded on promissory estoppel. More uke This Headnote I
Sheoard'ue: Restrict By Headnote

Contrads taw > Brea > Geneml Overview t

TQft > Business Torts > Commerciai Interference > Cri m > General Overview sJ

HHIO+The elements of an interference with business relationship daim are: (1) existence
of a contract; (2) a breach of this contract; and (3) instigation of the breach by the
alleged tortfeasor without justification. To be actionable, the interference must be
Intentional. Moreover, interference for the purpose of competition is
insufficient. More Lfke This Headnote
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7UDGES: [*1] ROSEN

OPINION BY: GERALD E. ROSEN

OPINION: OPINION AND ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

AT A SESSION of said Court held in the Federal Building, Detroit, Michigan on APR 29 1992
4-29-92

PRESENT: HONORABLE GERALD E. ROSEN United States District Judge

INTRODUCTION

This matter is before the Court on Defendant Ventra Group, Inc.'s ("Ventra") nl December
23, 1992 Motion for Summary Judgment. Ventra claims that there is no genuine Issue of fact
as to Piaintiff s several claims, including breach of contract and interference with contractual
relations. Plaintiff responds that material issues of fact remain, rendering summary judgment
inappropriate at this stage of the litigation. ]urisdiction before this Court is based on the
diversity of the parties.

-------------- Footnotes ---------------

nl According to Defendants, Defendant ITL merged. with Defendant Ventra in 1988 to form
one corporation and the successor corporation retained the Ventra name. Therefore, for ease
of reference, this Opinion will refer to Defendants simply as "Ventra."

------------ EndFootnotes -------------- [*Z]

FACTS

As of June 22, 1981, Plaintiff Can-Am ("Can-Am") sold plastic parts manufactured by the
Reflex Division ("Reflex") of Ventra (which, at the time, was Internationai Tools Limited
"ITL")). The June 1981 nonexdusive agreement ("Agreement") between Can-Am and Ventra
provided for the payment of a five percent commission on all sales of Ventra parts arranged
through Can-Am. The Agreement was to expire after five years and permitted termination by
either party upon six months written notice. n2 If Ventra elected to terminate the
Agreement, full commission payments were to be paid during the notice period and fifty
percent of the commission payments were to be paid during the six months following
termination. n3

-------------- Footnotes---------------

n2 The Agreement provides:

6. The agreement will be for a period of five (5) years with a termination of six
(6) months written notice by either party.
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n3 The Agreement provides:

7. In the event that Reflex desires to terminate the arrangement full commission
will be paid during the six month period of notice and thereafter 50% of the
commission for the following six months.

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [*3]

In February 1982, Can-Am and Ventra executed an addendum ("Addendum") to their
Agreement. The Addendum modified the commission payments set forth in the Agreement
only as to multi-year agreements, extended agreements, or agreements of less than one
year. n4

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n4 It provides in relevant part:

10. In the event that current or future purchase order agreements are obtained
on a multi-year or an extended basis, or, less than a one year term, the time
figures in paragraph seven (7) shall be adjusted by the following method:

1) The first half (1/2) of the remaining term of said agreements from
the time of termination notice shall be paid at full commission.

2) The second half (1/2) of the remaining term of said agreements
from the time of termination notice shall be paid at 50% of the
commission.

------------ EndFootnotes --------------

In April 1984, Ventra sent to Can-Am a memorandum ("Memorandum") allegedly
memorializing an agreement reached between the parties. The Memorandum begins, "It is
our understanding that the following are the terms [*4] and conditions of the arrangements
negotiated between I.T.L. Industries Limited and Can-Am Engineered Products, Inc. (Can-
Am) over the past several weeks." The Memorandum Is signed by Robert E. Deane
("Deane"), president and chief executive officer of ITL, and Kenneth P. Hedgewick
("Hedgewick"), vice-president of marketing for ITL. The Memorandum is directed to Barry
Miller ("Miiier"), an officer of Can-Am, but is not signed by any Can-Am representative. n5
The relevant portions of the Memorandum provide:

(1) Term of Agreement

The term of the agreement for the Tools Division will be for five (5) years
commencing May 1, 1984 and ending April 30, 1989. At the same time as
entering into the agreement with the Tools Division, the current Reflex Division
commission agreement will be extended for a period of five (5) years from May 1,
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1984 through April 30, 1989.

-------------- Footnotes ---------------

nS There is disagreement between the parties as to whether the Memorandum was drafted in
the presence of Miller and Michael Bunnell ("Bunnell"), another Can-Am offfcer. December
20, 1991 declarations by Hedgewick and Deane say that Miller and Bunnell were present.
However, the January 11, 1992 deposition testimony of both men indicates that they are
unsure whether Miller and Bunnell were present. For purposes of the instant motion, the
Court will assume that Can-Am's representatives were not present when Ventra drafted the
Memorandum. Adickes v . S H Kress & Co, 90 S Ct 1598 1608 (1970)(noting that material
must be viewed In light most favorable to opposing party).

------------ EndFootnotes-------------- [*5]

**s

(4) Non-Performance Clause

In the event that Can-Am fall [sic] to perform to expectations, I.T.L. reserves the
right to terminate the above agreement either in whole or in part.

(5) Termination Clause

In the event that I.T.L. terminates the above agreement, Can-Am will be paid
commissions at the full rate for a period of six (6) months and at one-half (1/2)
the rate for a further six (6) months.

(Emphasis added.) The Memorandum concludes: "I trust this summarizes the discussions
that have been agreed upon."

Despite the fact that a Can-Am representative did not sign the Memorandum, Ventra ciaims
that subsequent communications by Can-Am demonstrate Can-Am's acknowledgement and
acceptance of the Memorandum. In a proposed second addendum to the Agreement,
submitted to Ventra In June 1988, Miller writes:

Whereas, the parties entered into a Manufacturer's Representative Agreement on
lune 22, 1981, . . .

Whereas, this Agreement was first amended by letter agreement dated April 24,
1984, acknowledged by Robert E. Deane, President and Chief Executive Officer
and Kenneth P. Hedgewick, Vice-President, Marketing of "I.T.L."; and ...

[*6]
(Emphasis added.)
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In addition to referring to the Memorandum, this proposed second addendum also includes
provisions which would extend indefinitely the payment of post-termination commissions.
Paragraph two provides that Can-Am would be paid commissions "on all sales applicable to
1991 and 1992 model years, even in the event I.T.L. terminates" the Agreement. Paragraph
three provides that ITL may only terminate the Agreement with twelve months written notice
to Can-Am. It adds that in the event of termination, Can-Am is to be paid commissions for
the life of the product Can-Am is selling at the time. Ventra never accepted this proposed
second amendment.

Apparently, Can-Am continued to press for an extension of the Agreement beyond its April
30, 1989 expiration. In an August 1988 proposal, Miller requested that Can-Am's

current contract be reviewed and extended to compensate for any new business
which extends past our expi.ration date of April, 1989.

Ventra never agreed to this request.

After Ventra's merger with ITL, Can-Am sent a proposal to Ventra outlining proposed
commission rates and schedules. The proposal adds:

This agreement is to be In effect for [*7] five years and renewable
based on satisfactory performance by Can-Am. In the event Ventra
does not renew Can-Am's contract for good cause, at the end of flve
years, Ventra will pay Can-Am 50% of the commission rate
previously eamed, for the life of the Can-Am landed business.

If Ventra does not choose to accept this proposal, then this proposal is nullified
and will have no bearing on our present ITL Agreement.

Ventra rejected this proposal.

With the exception of the Addendum and the Memorandum, no further written revision of the
Agreement was ever consummated. See Declarations of Hedgewick and Deane.

On April 30, 1989, in accordance with the terms of the Memorandum, the relationship
between Ventra and Can-Am expired and ended. At this point, Ventra ceased paying
commissions to Can-Am.

STANDARDS GOVERNING MOTIONS FOR SUMMARY JUDGMENT

HN1TSummary judgment is proper "'if the pleadings, depositions, answer to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitied to judgment as a matter of
law.'" Fed. R. Civ. P. 56fc).
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Three 1986 Supreme [*8] Court cases -- Matsushita Electrical Industrial Co. v. Zenith Radio
Corp. 106 S.Ct. 1348 (1986): Anderson v. Uberty Lobby. Inc., 106 S.Ct. 2505 (198Q! and
Celotex Corp. v. Catrett. 106 S.Ct. 2548 (1986) -- ushered in a "new era" in the standards of
review for a summary judgment motion. These cases, in the aggregate, lower the movant's
burden on a summary judgment motion. n6 According to the Celotex Court:

In our view, HN27the plain language of Rule 56(c) mandates the entry of
summary judgment, after adequate time for discovery and upon motion, against
a party who faiis to make a showing sufficient to establish the existence of an
element essential to that party's case, and on which that party will bear the
burden of proof.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n6 "Taken together the three cases signal to the lower courts that summary judgment can be
relied upon more so than in the past to weed out frivolous lawsuits and avoid wasteful trials."
1OA C. Wright, A. Miller, M. Kane, Federal Practice & Procedure, § 2727, at 29 (1991 Supp.).

------------EndFootnotes--------------

[*9]

Celotex. 106 S.Ct. at 2552.

After reviewing the above trilogy, the Sixth Circuit established a series of principles to be
applied to motions for summary judgment. The relevant principles can be summarized as
follows:

* HN3TThe movant must meet the initial burden of showing "the absence of a
genuine issue of material fact" as to an essential element of the non-movant's
case. This burden may be met by pointing out to the court that the respondent,
having had sufficient opportunity for discovery, has no evidence to support an
essential element of his or her case.

* The respondent cannot rely on the hope that the trier of fact will disbelieve the
movant's denial of a disputed fact, but must "present affirmative evidence in
order to defeat a properly supported motion for summary judgment."

* The trial court no longer has the duty to search the entire record to establish
that It is bereft of a genuine issue of material fact.

* The trial court has more discretion than in the "old era" in evaluating the
respondent's evidence. The respondent must "do more than simply show that
there is some metaphysical doubt as to the material facts." Further, "[w]
here [*10] the record taken as a whole could not lead a rational trier of fact to
find" for the respondent, the motion should be granted. The trial court has at
least some discretion to determine whether the respondent's claim is plausible.
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Street v. J C . Bradford & Co., 886 F .2d 1472 1479-80 (6th Cir. 1989) . The Court will apply
the above principles to the following discussion.

DISCUSSION

The central question in this dispute is whether Ventra owes Can-Am "life of the part"
commission payments. To answer this, the Court must address two issues: ( 1) whether the
Memorandum is a valid contract between the parties; (2) if so, whether Ventra was able to
cease payment of commissions to Can-Am upon the termination of this contract. The Court
will address each issue seriatim.

I. MEMORANDUM

The parties disagree as to the validity and the status of the Memorandum. HN+ Alhen the
provisions of a contract are clear and unambiguous, the legal effect and construction of the
contract are matters of law and are thus appropriately decided by the Court. Permian
Petroleum Co. v. Petroleos Mexicanos, 934 F.2d 635. 650 (5th Cir. 1991); Local 703 v.
Kennicott Bros. Co., 725 F.2d 1088 (7th Cir. 1984); [*11] Local No. 4 v. Associated Gen.
Contractors of Minnesota, 711 F.2d 90 (8th Cir. 1983). See generally i0A Wright, Miller &
Kane, Federal Practice and Procedure § 2730.1 (2d ed. 1983). Therefore, the Court will
examine the Memorandum to determine whether it is binding on the parties and, if so,
whether it requires that Ventra make commission payments to Can-Am after it expires.

A. Validity

Can-Am asserts that the Memorandum was not accepted by Can-Am and is not binding on
the parties. n7 Ventra counters that the Memorandum represents a valid and binding
agreement. The Court agrees with Ventra.

-------------- Footnotes---------------

n7 However, Can-Am later implicitly admits the validity of the Memorandum. Specifically, it
argues that the terms of the Memorandum apply to Ventra's Tools Division, but not to its
Reflex Division. Response at 8. In so arguing, Can-Am necessarily admits the validity of the
Memorandum and simply disputes the scope of its coverage.

------------ EndFootnotes --------------

The evidence indicates that the Memorandum was an offer [*12] by Ventra which was
accepted by Can-Am through performance and silence. n8 Can-Am has failed to demonstrate
that it objected to the terms of the Memorandum. Rather, it appears to have fully performed
its portion of the contract and received corresponding benefits.

-------------- Footnotes---------------

n8 Section 50 of the Restatement (Second) of Contracts provides, in part:

§ 50. Acceptance of Offer Defined; Acceptance by Performance; Acceptance by
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Promise

(1) HNsTAcceptance of an offer is a manifestation of assent to the terms thereof
made by the offeree in a manner invited or required by the offer.

(2) Acceptance by performance requires that at least part of what the offer
requests be performed or tendered and includes acceptance by a performance
which operates as a return promise.

(3) Acceptance by a promise requires that the offeree complete every act
essential to the making of the promise.

(Emphasis added.)

Section 69 provides:

(1) HN67Where an offeree faits to reply to an offer, his silence and inaction
operate as an acceptance in the following cases only:

***

(c) Where because of previous dealings or otherwise, it is reasonable that the
offeree should notify the offeror if he does not intend to accept.

(Emphasis added.)

------------ EndFootnotes-------------- [*13]

The fact that Can-Am did not sign the Memorandum is not significant as there is no indication
that it was intended to be signed by Can-Am. n9 The first sentence reads: `It is our
understanding that the following are the terms and conditions of the arrangements between
I.T.L. Industries Limited and Can-Am Engineered Products, Inc. (Can-Am) over the past
several weeks." The concluding sentence reads: "I trust that this summarizes the discussions
that have been agreed upon." In tandem, these sentences indicate that the Memorandum
was a memorialization of prior discussions and, as such, required only acknowledgement and
acquiescence or objection.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n9 The Memorandum contains no space for a Can-Am signature.

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - -
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Additionally, as noted, in subsequent communications with Ventra, Can-Am explicitly refers
to the Memorandum as an agreement. In a proposed second addendum Miller writes:

Whereas, this Agreement was first amended by letter agreement dated April 24,
1984, acknowledged by Robert E. Deane, President and Chief [*14] Executive
Officer and Kenneth P. Hedgewick, Vice-President, Marketing of "I.T.L."; and ...

(Emphasis added.) And in his August 1988 proposal he asks that the "current contract be
reviewed and extended to compensate for any new business which extends past our
expiration date of April, 1989." These communications serve as express admissions by Can-
Am that it considered its relationship with Ventra to be governed by the terms of the
Memorandum.

In response, Can-Am argues that the terms of the Memorandum applied only to the
relationship between Can-Am and the Tools Division of Ventra and that the relationship
between Can-Am and the Reflex Division of Ventra was still controlled by the terms of the
1981 Agreement, as supplemented by the 1982 Addendum. Can-Am admits that the
Memorandum refers to the Reflex Division, but claims that it does so only as to the extension
of the length of the relationship and that all other aspects of the relationship were governed
by the previously negotiated terms.

Next, Can-Am argues that the termination provision of the Agreement, which it daims
controls in this instance, is ambiguous. This provision reads: "The agreement will be for a
period [*15] of five (5) years with a termination of six (6) months written notice by either
party." Can-Am asserts that this sentence could mean that: (1) the Agreement will expire in
five years but that either party could terminate It earlier with six months notice; or (2) the
Agreement will end in five years only upon six months written notice. In support, Can-Am
refers to deposition testimony of Ventra representative Hedgewick saying that this provision
of the agreement could be read two ways. Hedgewick Dep. at 33. As the termination of the
Agreement provision is ambiguous, says Can-Am, summary judgment is inappropriate. n10

---- ----------Footnotes---------------

n10 As an alternative argument, Can-Am claims that the parties' relationship, if not
controlled by the Agreement and Addendum, is controlled by a"iife of the part" oral
agreement. Response at 6. In support, it refers to a rather ambiguous passage of Miller's
affidavit:

That I talked with the defendant's Mr. Argue and Mr. Leonardo to reach an
agreement that Can-Am would receive commissions for the life of the part (for so
long as the part is bought) and I was told by Mr. Argue and Mr. Leonardo that
just go ahead an get the business (i.e., multi-year contracts) and we would be
paid. That in reliance upon these statements, plaintiff procured new multi-year
contract business and expected to be paid for the life of the part.

Can-Am also refers to Miiier's deposition testimony in which he claims that Mr. Argue, the ex-
president of ITL, and Mr. Leonardo, the chairman of the board of ITL, told him not to worry
about an extension to the Agreement and that they were "working on it." Miller Dep. at 83-
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84, 116-17.

The Court finds that the evidence of an oral contract adduced by Can-Am is clearly
insufficient to demonstrate that a valid contract was formed.For this reason, the Court will
not address Can-Am's oral contract claim in the body of this Opinion. A review of the
evidence Indicates that the assurances of Mr. Argue and Mr. Leonardo were, at best,
equivocal. Miller admits that they never promised him a"life of the part" contract but simply
told him not to worry about it, that they were working on it, or that he should go out and get
business. These claims are patently insufFlcient proof of a "life of the part" agreement
between Can-Am and Ventra. In fact, if anything, they support Ventra's position that it never
did and never intended to consummate a'life of the part" agreement with Can-Am.

------------ End Footnotes-------------- [*16]

Can-Am's arguement fails for several reasons. First, it is founded on the proposition that the
Memorandum, apart from one provision, does. not apply to the Reflex Division. This is
contradicted by the express language of the Memorandum itself, which says:

It is our understanding that the following are the temis and conditions of the
arrangements negotiated between I.T.L. Industries Limited and Can-Am
Engineered Products, Inc. (Can-Am) over the past several weeks.

These arrangements encompass dealings between Can-Am products in both the
Reflex and Tools Division.

(Emphasis added.) During a colloquy with Can-Am's attorney, Hedgewick said that the
Memorandum was directed at both the Tools and Reflex Divisions:

Q. Referring to Exhibit 10 again, was this agreement primarily directed towards
the Tools Division since it has on the top of it ITL Industries Limited?

A. I think it was directed for both divisions, both the Tools and the Reflex
Division.

Hedgewick Dep. at 21. Finally, in a colloquy with Ventra's attorney, Hedgewick specifically
said that the termination provision of.the Memorandum applied to the Reflex Division:

Q. But does the termination [*17] clause in Exhibit 10 apply to the Reflex
Plastic agreement?

A. Yes, it would apply. Yes, it wouid apply -- yes.

Hedgewick Dep. at 54. Thus, there is substantial evidence that the Memorandum applied
equally to the Tools and the Reflex Divisions. nii
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-------------- Footnotes ---------------

nll The evidence on which Can-Am relies consists of responses by Hedgewick and Deane to
questions posed by Can-Am's counsel during deposition. For example, Hedgewick answered
the following question in the affirmative:

Q. Would it be a fair statement that this letter dated April 24, '84, from yourself
and Deane, Exhibit 10, was essentially to establish written understanding with
Can-Am regarding the ITL Industries Limited Tools Division and also to extend
the previous agreement through April of '89?

However, this proves little. The Memorandum did indeed set terms for the Tools Division and
extend the Reflex Division expiration date. This is undisputed. The pertinent question,
however, is to whom the terms of the Memorandum applied. On this question, Hedgewick
answers that they applied to both the Reflex and Tools Divisions. See infra.

------------EndFootnotes--------------[*18]

Therefore, the Court finds that the Memorandum, on its face, was intended to apply equally
to the Tools and Reflex Divisions. Thus, Can-Am's argument necessarily crumbles. If the
terms of the Memorandum apply, there is no need to interpret the Agreement. However, the
Court notes that that were it to interpet the Agreement, the result would be the same. That
is, it would find that the Agreement does not provide for post-termination commission
payments.

The termination provision of the Agreement could have been better phrased. However, the
Court believes that it terminates the relationship naturally in five years and that, otherwise,
either party may terminate the contract prematurely with six months notice. In this case,
special commission rates would apply.

This is the only sensible reading. If the Agreement could be terminated only upon six months
notice, there would have been no reason to insert a time period. The Agreement would
effectively have been of an indefinite duration. Had the parties desired an indefinite contract,
they could have negotiated one. The addition of a five year time span for the Agreement,
however, clearly indicates that they intended to create [*19] a definite contract, despite the
awkward phrasing.

Therefore, the Court rejects Can-Am's argument that the terms of the Memorandum do not
control this dispute. Having found the Memorandum to be controlling, it must now interpret
the relevant terms to determine whether they provide for post-termination commission
payments. n12

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n12 The Court adds that there is no ambiguity in the Memorandum which would necessitate
explication by parol evidence. General Aviation, Inc. v. Cessna Aircraft Co.. 91 F.2d 1038,
1041 (6th Cir. 1990)(noting that parol evidence may not be admitted to contradict or vary
the terms of a writing).
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------------ EndFootnotes --------------

B. Interpretation

Ventra asserts that, by its terms, the Memorandum provides for an expiration date of April
30, 1989, after which Ventra has no duty to' pay commissions to Can-Am. Ventra adds that it
was required to pay Can-Am post-termination commissions only in the case of premature
termination of the relationship.

According to the Memorandum, the "Term of Agreement" [*20] is through April 30, 1989.
The "Non-Performance Clause" of the Memorandum reads: "in the event that Can-Am fail
[sic] to perform to expectations, I.T.L. reserves the right to terminate the above agreement
either in whole or in part." The succeeding "Termination Clause" reads: "In the event that
I.T.L. terminates the above agreement, Can-Am will be paid commissions at the full rate for
a period of six (6) months and at one-half (1/2) the rate for a further six (6) months.'

The plain language of the Memorandum, therefore, indicates that the expiration of the
contract and the termination of the contract are two distinct operations. Under the language
of the Memorandum, the relationship between the parties is to expire naturally on April 30,
1989. There is no provision for payment of commissions after the expiration of the contract.
However, if, during the period of the contract, Ventra wishes to terminate the contract, it
may do so provided that it continue to pay Can-Am full commissions for six months and one-
half commissions for the succeeding six months. Therefore, the expiration date establishes
the natural termination of the contract and the "Non-Performance Clause" [*21]
establishes the premature termination of the contract. The special commission provision
applies only in the case of premature termination. n13

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n13 In essence, Can-Am wishes the Court to interpret the Memorndum as providing for
special commission payments after the contractual relationship expires. There is, however,
no indication that Ventra intended to continue paying commission payments after the
relationship had ended. In addition to the failure to specify such an intention in the
Memorandum itself, the simple fact that the parties specifically provided for a special
commission scheme in the event of a premature termination, strongly suggests that no such
special scheme was to apply in the case of normal termination.

------------ EndFootnotes --------------

II. EQUITABLE CLAIMS

Having thus determined that (a) the terms of the Memorandum control the instant dispute
and (b) that these terms plainly impose on Ventra no obligation to pay commissions after
April 30, 1989, the Court will now address Can-Am's equitable claims. Can-Am claims
that [*22] the Court should award it damages under the doctrines of procuring cause,
unjust enrichment/quantum meruit, and estoppel.

A. Procuring Cause

The doctrine of "procuring cause" was set forth in a Michigan Supreme Court decision, Reed
v. Kurdziel.__89 N.W.2d 479 (Mich. 1958), There, the court said:
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HN7T

In Michigan, as well as in most jurisdictions, the agent is entitled to recover his
commission whether or not he has personally concluded and completed the sale,
it being sufficient if his efforts were the procuring cause of the sale. In Michigan
the rule goes further to provide if the authority of the agent has been cancelled
by the principal, the agent would nevertheless be permitted to recover the
commission if the agent was the procuring cause.

Id. at 483 (citations omitted)(emphasis added). In that case, the court affirmed a lower court
finding in favor of plaintiff. Plaintiff had entered into an exclusive oral contract with
defendants, "without limitation as to time," which provided that plaintiff "was to receive
commissions on not only the original sale submitted by him but on all reorders." The court
found that plaintiff [*23] was entitled to commissions on all orders for which he was the
procuring cause.

Unfortunately for Can-Am, the procuring cause doctrine is inapplicable to the facts of the
instant case. The crucial distinction between this case and Reed is the existence here of a
contract with a definite duration. If a contract is for an indefinite duration; the principal could
benefit from the agents representation and then arbitrarily terminate the relationship to
avoid paying commissions. The Reed court apparently believed that the defendants had done
just this. Id. at 484.

However, when the parties have a contract with a definite duration, as is the case here, there
is little danger of abuse by the principal. Both parties know the date on which the contract is
to end. Therefore, both parties know that commissions will not be paid after that point. The
parties may choose to extend their contract (as Can-Am attempted to do in this case) or they
may let the contract lapse. In any event, the agent has foreknowiedge as to the time limit
after which he will no longer receive a benefit for his service. Of course, if the contract is
prematurely terminated, he will [*24] lack this knowledge. But this is precisely the reason
that the special commission terms apply in the event of a premature termination.

In this case, the parties agreed to a contract with a definite time period. This indicates that it
was their intention that Can-Am receive commission payments only for its representation
within the period of the contract. In applying the procuring cause doctrine, a court must be
sensitive to the intentions of the contracting parties. Kingsiey Assoc., Inc. v. Dei-Met. Inc.,
918 F.2d 1277 1282 (6th Cir. 19901. The parties in this case, both businesses, engaged in
an arms length transaction. Had they decided to adopt a "life of the part" agreement, they
could have attempted to do so. However, they did not. As the parties clearly intended that
Can-Am was to receive commission payments only for that representation effectuated during
the contract period, the procuring cause is inapplicable.

B. Unjust Enrichment

Can-Am's unjust enrichment daim fails because HNnthe doctrine of unjust enrichment is
inapplicabie when the parties are bound by an express contract. The essential elements of an
unjust enrichment claim are: [*25] (1) receipt by defendant of a benefit from ptaintiff, (2)
which benefit it is inequitable that defendant retain. B& M Die Co. v. Ford Motor Co., 421
N.W.2d 620.. 622 (Mich.App. 1988). However, a claim for unjust enrichment cannot stand
when the parties are bound by a written contract covering the subject matter of the quasi-
contractual claim. Cloverdale Eguinment Co. v. Simon Aerials. Inc., 869 F.2d 934, 939 (6th
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Cir. 19891; Cascade Elec. Co. v . Rice 245 N W 2d 774, 776 (Mich App 1976). The subject of
the unjust enrichment claim Is the payment of post-termination commissions; however, the
Memorandum provides for post-termination commission payments only in the situation in
which the contract is prematurely terminated by one party. Therefore, as the quasi-
contractual claim is superseded by the express contractual language, the unjust enrichment
claim must fail.

C. Promissory Estoppel

Finally, Can-Am's promissory estoppel claim fails because Can-Am did nothing more than it
promised to do in its written contract with Ventra. HN`r*`rhe elements of equitable or
promissory estoppel are: (1) a promise; (2) that the [*26] promisor should reasonably
have expected to induce definite action by promisee; (3) which in fact produced reliance or
forbearance; and (4) under such circumstances that the promise must be enforced to avoid
injustice. Clark v. Coats & Suits Uniimited 352 N W 2d 349 354 (Mich ApD 1984). The
doctrine of promissory estoppel essentially finds consideration even absent a bargain -- the
detriment of the promisee is a consequence of the promisor's promise, but does not induce
the making of the promise. Calamari and Perillo, Contracts § 99 (1970).

However, where there is express consideration, the doctrine of promissory estoppel becomes
superfluous. In other words, a court need not rely on promissory estoppel when the express
terms of.a written contract cover the subject of the contract allegedly founded on promissory
estoppel. In.Szeneral Aviation Inc. v. Cessna Aircraft Co 915 F 2d 1038 [6th Cir 1990),
General Aviation claimed that Cessna's oral promises to treat it fairly and equally caused it to
rely on this promise to its detriment. The Sixth Circuit denied recovery because the
performance allegedly undertaken in reliance on the [*27] oral contract was the same
performance required by the parties' written contract. Beginning with a quotation from the
district court opinion, it said:

"[W]here . . . the performance which is said to satisfy the detrimental reliance
requirement of the promissory estoppel theory is the same performance which
represents consideration for the written contract, the doctrine of promissory
estoppel Is not applicable." . . .

In other words, General Aviation agreed to forego its future dealings with Beech
Aircraft in order to enter into a written contract, which, by its own terms, was a
full and complete expression of the parties' Intentions. General Aviation knew
exactly what it was getting into because each and every term was spelled out in
black and white in the contract. "Promissory estoppel is not a doctrine designed
to give a party to a negotiated commercial bargain a second bite at the apple in
the event it fails to prove breach of contract."

Id. at 1042 (citations omitted).

Can-Am's estoppel daim is based on its reliance on Ventra's promise to compensate it for
representation of Ventra's products. However, this is exactly the activity covered by [*28]
the written contract between Can-Am and Ventra. In essence, Can-Am is attempting to
achieve through an equitable doctrine what it was unable to achieve through contract
negotiation. This is not the purpose of the promissory estoppel doctrine.

III. INTERFERENCE WITH CONTRACT CLAIM
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Can-Am's final count is interference by Ventra with an advantageous business and
contractual relationship. Apparently, Kathleen Scarbrough ("Scarbrough"), an at-will
employee, left Can-Am in April 1989 and transferred to Ventra. Scarbrough had worked for
Can-Am first as a typist/receptionist and then as Miiier's secretary. She had signed an
agreement not to compete with Can-Am and promised not to disclose confidential information
retained during her employment.

HN1o-`fhe elements of an interference with business relationship claim are: (1) existence of a
contract; (2) a breach of this contract; and (3) instigation of the breach by the alleged
tortfeasor without justification. Woody v. Tamer. 405 N W 2d 213, 217 (Mich App 1987). To
be actionable, the interference must be intentional. Getman v. Mathews, 335 N W 2d 671,
672 (Mich.app. 1983). Moreover, [*29] interference for the purpose of competition Is
insufficient. TreDei v. Pontiac Osteopathic Hospital 354 N W 2d 341, 347 (Mich ADD. 1984).,

In this case, Can-Am has adduced no evidence that Ventra intentionally interfered with
Scarborough's contract with Can-Am. n14 Further, according to Ventra, Bunnell, an officer of
Can-Am, testified that he did not know whether Can-Am instigated Scarbrough's resignation
from Can-Am. In deposition testimony, he states:

Q. You do not know one way or another whether Kit Scarbrough went to Ventra
and asked for a job or whether Ventra first approached Kit Scarbrough do you?

-------------- Footnotes---------------

n14 Can-Am does not address this issue in its response to Ventra's summary judgment
motion.

------------ EndFootnotes --------------

A. As a fact, direct fact, no.

Q. Do you know it as an indirect fact, whatever that it?

A. I can't answer that question without any real knowledge.

Bunnell Dep. at 138. On the issue of Ventra's knowledge of Scarbrough's signing of a
noncompetition agreement, Miller said: [*30]

Q. Do you know whether Ventra knew of the existence of a signed agreement by
Kit Scarbrough prior to employing Kit Scarbrough?

A. I really don't know. We had discussed non-compete agreements with Ken
Hedgewick and other people at points in time. We discussed them with numerous
people.
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Q. But do you know whether Ventra knew that Kit Scarbrough had signed such
agreement?

A. I really couldn't tell you.

Miller Dep. at 153.

Can-Am has failed to satisfy its burden. It has adduced no evidence that Ventra has
intentionally interfered with Can-Am's contract with Scarbrough.

CONCLUSION

Can-Am's relationship with Ventra is governed by the clear terms of the Memorandum.
Apparently, Can-Am wished to extend this relationship, but Ventra did not. Having failed to
achieve the contract that it desired in contract negotiations, Can-Am appears to be using the
Court to achieve its end. The Court refuses to Interfere with the contractual relationship of
the parties. Having found no breach of contract, the Court rejects Can-Am's contractual and
equitable remedies and grants Ventra's summary judgment motion.

NOW, THEREFORE;

IT IS HEREBY ORDERED that Defendants' [*31] Motion for Summary Judgment be
GRANTED and Piaintiff's Complaint be DISMISSED WITH PREJUDICE.

Gerald E. Rosen
U.S. District Court Judge
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PRIOR HISTORY: [*1] APPEAL FROM JUDGMENT ENTERED IN THE COURT OF COMMON
PLEAS. COUNTY OF LORAIN, OHIO. CASE NO. 96CV116016.

DISPOSITION: Judgment affirmed.

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff former employer appealed a decision from the Lorain
County Court of Common Pleas (Ohio), which awarded summary judgrrient to defendant
former employee in plaintifrs breach of contract action to recover certain advances
provided to defendant under an employment contract for payment of attomey's fees
incurred in unrelated litigation.

OVERVIEW: The court affirmed grant of summary judgment to defendant former
employee in plaintiff former empioyer's breach of contract action to recover advances
provided to defendant under an employment contract for payment of attomey's fees
incurred in unrelated litigation. There was no issUe of fact to be determined because the
interpretation of the parties' clear and unambiguous employment contract was a matter of
law, and defendant was entitled to judgment as a matter of law because the
reimbursement ciause of the employment contract did not survive termination of the
contract. Contrary to plaintifPs contention, the employment contract was not ambiguous.
The termination provision allowed for cancellation of the agreement by either party with
prior notice. The court concluded that the term "agreement" referred to every part of the
employment contract, including the reimbursement clause. Further, manifest absurdity did
not result where the reimbursement provision was not rendered ineffective by the
termination provision. Therefore, the trial court did not err by failing to allow plaintiffs
introduction of parol evidence of the parties' intent not expressed in the employment
contract.

OUTCOME: The court affirmed grant of summary judgment to defendant.former employee
in plaintiff former employer's breach of contract action to recover advances made under
the parties' employment contract because no issue of fact remained where interpretation
of the clear and unambiguous employment contract was.a matter of law, and defendant
was entitled to judgment as a matter of law where the reimbursement requirement did not
survive termination.

CORE TERMS: termination, reimbursement, termination provision, summary judgment,
matter of law, terminated, unambiguous, survive, absurdity, manifest, entitled to judgment,
specifically stated, reimburse, terminate, clear and distinct, issue of fact, new contract,
journal entry, specifically provided, final disposition, written contract, plain language, parole,
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y^4tWhere the terms in an existing contract are clear and unambiguous, a court cannot
in effect create a new contract by finding an intent not expressed in the clear
language employed by the parties. More ukemis Headnote I Shenardlze: Restrict By Headnote

COUNSEL: ERIC H. ZAGRANS and JOSHUA M. MARKS, Attorneys at Law, Elyria, Ohio, for
Appellant.

ANTHONY J. O'MALLEY and BRUCE P. BATISTA, Attorneys at Law, Cleveland, Ohio, for
Appellee.

JUDGES: JOHN W. REECE, DICKINSON, J., CONCURS, CARR, J. DISSENTS, SAYING:.

OPINION: DECISION AND JOURNAL ENTRY

Dated: February 9, 1999

This cause was heard upon the record in the trial court. Each error assigned has been
reviewed and the following disposition is made:

Per Curiam.

Plaintiff Chicago West Pullman Corp. has appealed from an order that granted summary
judgment to defendant Robert W. Quinn in this breach of contract case. Plaintiff has argued
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that the trial court incorrectly granted defendant summary judgment because he was not
entitled to judgment as a matter of law. This Court affirms the order of the trial court
because there were no genuine issues of material fact and defendant was entitled to
judgment as a matter of law.

1.

During the mid-1980s, Quinn worked for plaintiff as a consultant identifying business
acquisition opportunities. In [*2] 1987, Quinn identified Cardinal Federal Savings and Loan .
("Cardinal Federai") as a potential acquisition target.

Sometime during 1987, the Federal Savings and Loan Insurance Corporation ("FSLJC")
offered Quinn a position with Cardinal Federal to attempt to rescue Cardinal Federal from its
deteriorating financial condition. Quinn accepted the offer In late 1987 and was hired as
Chairman of the Board and Chief Executive Officer of Cardinal Federal.

In 1988, under circumstances that are not entirely clear, Quinn's employment with Cardinal
Federal was terminated. Shortly thereafter, Quinn, Cardinal Federal, and the FSLIC all
became embroiled in litigation relating to Quinn's termination ("the Cardinal Federal
litigation").

In 1989, during the pendency of the Cardinal Federal litigation, Quinn and plaintiff began
negotiating the contract of employment that is at issue in this case. On May 22, 1989, Quinn
sent plaintiff a letter summarizing the negotiations as of that date. Plaintiff responded in a
letter dated June 1, 1989, stating in part:

Relative to our mutual understanding with regard to Cardinal Federal, we have agreed
presently to pay $ 50,000.00 directiy to one of your counsel [*3] in payment of statements
rendered to you for legal services relating to the law suit brought by FSUC. We have agreed
to ultimately pay up to $ 100,000.00 in this context and you have further agreed that if there
is a final disposition which awards cash to you, we would be reimbursed, at least to the
extent of such an award, up to the full amount of our advances.

***

Finally, you have raised the need to address terniination. I propose that either party may
terminate the agreement with thirty (30) days prior notice at any time during the term of this
agreement, in which event you would be entitled to a payment of $ 5,000 per month for the
remaining portion of the original term, but not to exceed $ 35,000. In the event you elect to
terminate, you would agree to continue to be available on a limited basis relative to any
projects which are active at that time and which in our opinion require your participation.

On June 21, 1989, plaintiff sent Quinn another letter supplementing the June 1 letter. This
letter specifically stated that "it is our understanding that the three of us have reconfirmed all
of the other provisions of the June 1, 1989 letter, which is attached hereto." [*4] The June
21 letter was signed as "ACCEPTED" by Quinn on June 27, 1989.

Pursuant to the provisions of the June 1 letter, plaintiff eventually paid a total of $ 99,000 for
Quinn's attorneys' fees relating to the Cardinal Federal litigation. Quinn subsequently
terminated the contract in 1990 pursuant to the termination provision set forth in the June 1
letter.

In 1993, Quinn settled the Cardinal Federal litigation for $ 300,000 cash and a $ 450,000 line
of credit. Quinn, however, refused to reimburse plaintiff for the $ 99,000 In attorneys' fees.
As a result, plaintiff filed suit against Quinn. Quinn answered and moved for summary
judgment, arguing that the reimbursement clause had terminated in 1990 because nothing in
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the contract specifically stated that it would survive termination. The trial court granted
Quinn summary judgment, concluding that,

as a matter of law, the contract entered into by the parties is unambiguous and contains the
entire agreement between the parties. Thus, the Parole [sic] Evidence Rule prohibits
contradicting the terms of the written contract with prior written or oral evidence. ***
Further, intentions not expressed in the written contract may not [*5] be shown by parole
[sic) evidence. *** Thus, the entire contract between the parties terminated on February 23,
1990, and Defendant Is not obligated to re-pay to [plaintiff] the $ 99,000.

(Citations omitted.) Plaintiff has appealed from this judgment.

II.

xN1*In reviewing a trial court's entry of summary judgment, an appellate court applies the
same standard used by the trial court." McConville v. Jackson Comfort Sys.. Inc. (1994). 95
Ohio Apu. 3d 297. 301. 642 N.E.2d 416. Summary judgment is appropriate when there Is no
genuine issue of matedai fact and the moving party is entitled to judgment as a matter of
law. Civ.R. 56(C). NN27"If a contract is clear and unambiguous, then its interpretation is a
matter of law and there is no issue of fact to be determined." Inland Refuse Transfer Co. v.
Browning-Ferris Industries of Ohio Inc. (1984). 15 Ohio St. 3d 321, 322, 474 N E 2d 271 .

In this case, plaintiff has argued that the contract was ambiguous conceming the Issue of
whether the reimbursement provision survived the termination of the contract. Therefore,
plaintiff has asserted, the trial court improperiy refused to consider parol evidence that would
have preciuded [*6] summary judgment by raising an issue of fact concerning the parties'
true intentions.

According to piaintiff, the termination provision Is ambiguous because it does not contain any
language specificaiiy stating that it applies to the reimbursement clause. N~^"Common
words appearing in a written instrument[, however,] will be given their ordinary meaning
unless manifest absurdity results, or unless some other meaning is dearly evidenced from
the face or overall contents of the instrument." Alexander v. Buckeye Pipe Line Co. (1978),
53 Ohio St. 2d 241 374 N E 2d 146, paragraph two of the syllabus. The termination
provision provided that upon thirty days notice either party could terminate "the agreement."
The term "agreement" would ordinarily refer to every part of the contract, including the
reimbursement clause.

Plaintiff has also argued that, if the termination provision is Interpreted to include the
reimbursement clause, manifest absurdity wiii resuit. Because the reimbursement clause
specifically provided that Quinn's obligation to reimburse plaintiff only arose upon "finai
disposition" of the Cardinal Federal litigation, according to plaintiff, the plain language of the
reimbursement [*7] clause required it to continue in effect beyond the termination of the
contract in direct contravention of the termination provision. There is not, however, a conflict
between these provisions. Because the Cardinal Federal litigation could have been settled
prior to the termination of the contract, the reimbursement provision was not rendered
ineffective by the termination provision; plaintiff could have enforced.the reimbursement
dause if the Cardinai Federal litigation had been resolved prior to the termination of the
contract. Therefore, there Is no manifest absurdity from the interplay between the
termination provision and the reimbursement clause.

xN47"Where the terms in an existing contract are dear and unambiguous, (a] court cannot in
effect create a new contract by finding an intent not expressed in the.dear language
employed by the parties." _Alexander, suPra, at 246. The contract In this case Is clear and
unambiguous, and Is devoid of any indication that the parties intended for the reimbursement
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clause to survive the termination of the contract. The parties understood how to make an
obligation survive the termination of the contract--the termination provision specificafiy [*8]
provided that Quinn would remain available for consultation on a limited basis even after
termination. Nevertheless, the parties failed to inciude a similar survival clause relating to
reimbursement. This Court cannot create a new contract by including such a provision after
the fact.

Judgment affirmed.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the County of Lorain, Court
of Common Pleas, to carry this judgment into execution. A certified copy of this journal entry
shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the Filing hereof, this document shall constitute the joumal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(E).

Costs taxed to appellant.

Exceptions.

JOHN W.REECE

FOR THE COURT

DICKINSON, J.

CONCURS

CARR, J.

DISSENTS

DISSENT BY: CARR

DISSENT:

CARR, J.

DISSENTS,SAYING:

I respectfully dissent.

There were three separate writings produced by the parties pertaining to the contents of the
contract. The [*9] first is a letter dated May 22, 1989, from Quinn to plaintiff. This letter
states:

I spoke to Andrea today and she suggested I summarize [our] new arrangements in a letter
for your file *** .

During our telephone conversation last Monday, May 15 you and John and I agreed to resolve
all prior open issues of both oral understandings and draft agreements between us and that I
would serve as a consultant to [plaintiff].
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The letter then goes on to set forth the terms of the agreement between the parties,
including job duties, compensation, a provision whereby plaintiff would indemnify Quinn in
one lawsuit, and the provision at issue herein whereby plaintiff would pay Quinn's attorneys'
fees in relation to the Cardinal Federal litigation. Additionally, the letter addressed the
duration of the contract and proposed a termination procedure. The proposed termination
provision specifically stated that "early termination would not effect legal expense
indemnities relating to the CFSB contract dispute."

The second letter was from plaintiff to Quinn. It was dated June 1, 1989, and stated:

I have reviewed your letter of May 22 attempting to summarize our conversation of the
previous [*10] week. As there may have been a few items about which we are not in
agreement, I thought I would drop you a note clarifying our position relative to each of these
items.

The June 1 letter went on to address some of the terms of the agreement set forth originally
by Quinn in the May 22 letter, including the issues of attorneys' fees and termination.

On June 21, 1989, plaintiff sent Quinn another letter, which was signed "ACCEPTED" by
Quinn. The June 21 letter stated:

This supplements my letter of June 1, 1989 foliowing the conference call among you, Roger
and me this week past. We hereby modify that earlier letter relative to our refusal to
indemnify you with respect to any potential litigation originated by Mr. Gannon. ***

It is our understanding that the three of us have reconfirmed all of the other provisions of the
June 1, 1989 letter, which is attached hereto.

Neither party disputes the effectiveness of the June 21 and June 1 letters. The June 21 letter
is signed by both parties and expressly incorporates the provisions of the June 1 letter.
Instead, the dispute is whether the reimbursement dause contained in the attomeys' fees
provision can survive the termination of [*11] the contract.

It is well established in Ohio that "several writings, though made at different times, may be
construed together, for the purpose of ascertaining the terms of a contract." Thayer v. Luce
(1871). 22 Ohio St. 62, paragraph one of the syliabus. "If some only of such writings be so
signed, reference must be specifically made therein to those which are not so signed; but if
each of the writings be so signed, such reference to the others need not be made, if, by
inspection and comparison, it appear that they severally relate to or form part of the same
transad:ion." Id. at paragraph two of the syliabus. in this case, the June 1 letter specifically
refers to the May 22 letter and was signed by Quinn. As such, the May 22 letter should be
incorporated into the contract.

Because the June 1 letter specifically states that it is only ciarifying the unacceptable portions
of the May 22 letter, the plain language of the contract dictates that any provisions of the
May 22 letter that are not directly contradicted by the June 1 letter are agreed upon by the
parties and expressty incorporated into the June 1 letter. Additionally,

when a written agreement consists of [*12] more than one distinct writing or contract, the
different provisions of all the parts should be given due weight in ascertaining the Intended
meaning of any portion of the same; but if the language is clear and distinct, and the plain
and obvious meaning of the words is consistent with the whole instrument, such meaning
must be taken as the intended meaning of the parties, unless other parts of the agreement
not only admit of, but require, a different construction.

Railroad Co. K. Railwav Co. ( 1886), 44 Ohio St. 287. 7 N_E. 139. paragraph two of the
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syllabus. The provision in the May 22 letter whereby termination is said to have no effect on
the Cardinal Federal Indemnification provision is clear and distinct and is not directly
contradicted by any other part of the contract. In fact, as so aptly argued by the appellee
herein, the June letters never address this issue. Therefore, the provision in the May 22 letter
whereby termination Is said to have no effect on the Cardinal Federal indemnification
provision should be taken as the intended meaning of the parties and induded in the
contract. As such, the termination of the contract should not have terminated Quinn's
obligation to reimburse [*13] plaintiff.
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HIRSCH-CHEMIE LIMITED, Plaintiff-Appellant, and HIRSCH-SCIONICS LIMITED; HIRSCH
CINEMEDIC CORPORATION, Plaintiffs, v. THE JOHNS HOPKINS UNIVERSITY, Defendant-

Appellee.

No. 94-2010

UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

1995 U.S. App. LEXIS 18078; 36 U.S.P.Q.2D (BNA) 1395

March 9, 1995, Argued
July 20, 1995, Decided

NOTICE: [*1] RULES OF THE FOURTH CIRCUIT COURT OF APPEALS MAY LIMIT CITATION
TO UNPUBLISHED OPINIONS. PLEASE REFER TO THE RULES OF THE UNITED STATES COURT
OF APPEALS FOR THIS CIRCUIT.

SUBSEQUENT HISTORY: Reported in Table Case Format at: 61 F.3d 900. 1995 U.S. App.
LEXIS 26535.

PRIOR HISTORY: Appeal from the United States District Court for the District of Maryland,
at Baltimore. William M. Nickerson, District Judge. (CA-90-1041-WN).

DISPOSTTION: AFFIRMED, AS MODIFIED

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff biotechnology corporation (corporation) brought an
action against defendant research university (university), contending that it wrongfully
terminated two contracts. The university counterclaimed for royalties due under one
contract and for costs associated with the maintenance of certain equipment. The United
States District Court for the District of Maryland entered judgment for the university and
the corporation appealed.

OVERVIEW: Under the first contract, the corporation gave the university money to
develop a product, for which the corporation had the right of first refusal to obtain an
exclusive license. The university gave a license to a third party. Such was proper, because
the contract had already expired by its own terms. Although the parties entered into
license negotiations, no agreement was ever reached on a material term concerning the
corporation's production and sales goals for marketing the product. Although the
negotiations extended past the set termination date, such did not extend the contract.
Under the second contract, the corporation agreed to pay royalties for a license to develop
and market an existing product. The university properly terminated the contract after the
second royalty payment was not paid. Such was proper, because the royalties became due
despite the fact the government approval was not obtained. Indeed, the corporation, as
licensee, had the obligation to obtain such approval, and was not prevented from doing so
by the university's failure to provide a prototype or commercially marketable product. The
rate of prejudgment Interest awarded on the maintenance claim was error.

OUTCOME: The court affirmed, as modified.
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CORE TERMS: license, invention, summary judgment, license agreement, counterclaim,
royalty payment, prototype, royalty, prejudgment interest, licensed, breached, oral
agreement, terminated, terminate, genuine issue, usage, award of prejudgment interest,
matter of law, terminating, marketable, default, expired, unambiguous, breach of contract,
effective date, mutual consent, commercially, marketing, notified, excused

LexisNexis(R) Headnotes * Hide Headnotes

Civil Procedure > Summarv ludg i^ent > Appellate Review > Standards of Review iD

Civil Procedure > Summary ludament > Burdens of Production & Proof > ovan

Civil Procedure > Summarv )udgment > Standards > General Overview "^1

HNI+The appellate court reviews grants of summary judgment de novo, applying the
same standards as applied by the district court. Summary judgment is appropriate
only when there is no genuine issue,of material fact and the moving party is entitled
to judgment as a matter of law. The burden of estabiishing the nonexistence of a
"genuine" Issue is on the moving party, and any doubt as to the existence of a
genuine issue for trial should be resolved against the moving party. The non-moving
party is entitled to have the credibility of his evidence as forecast assumed, his
version of all that is in dispute accepted, all intemai conflicts in it resolved favorably
to him, and the most favorable of possible aitemative inferences from it drawn in his
behalf. However, a bare allegation or a mere scintilla of evidence is not suffident to
create an issue of fact. More L;ke This Headnote

Contracts Law > Contract Interwetation > Ambiguities & Contra Proferentem > Generai Overview t

yNZ+Under Maryland law, as generally, where the language of a contract is dear and
unambiguous, the construction of the contract is a matter of law for the court, and it
must be presumed that the parties meant what they expressed. Moreover, the
written language embodying the terms of an agreement will govem the rights and
liabilities of the parties, irrespective of the intent of the parties at the time they
entered into the contract. More Like This Headnote I ShenarrJize: Restrict By Headnote

Con&st9-LAw > P4rma._^

HN3$Manifestations of assent that are in themselves sufficient to conclude a contract will
not be prevented from so operating by the fact that the parties also manifest an
intention to prepare and adopt a written memorial thereof; but the circumstances
may show that the agreements are preliminary negotiations. More ukeThis Headnote

Contracts Law > Performance > Discharaes & Terminations

Contracts law > Iypes of Contracts > Qral Agreements C

Governments > Leciialation > Expirations Repeals & Suspgnsions

yN4+The fact that the parties by their acts and declarations indicate an intention to treat a
written contract as continuing after the time prescribed in it for its termination will
not have the effect of continuing such contract, although it may show a subsequent
oral agreement on the same terms. More Like This Headnote
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Contracts taw > Contract interoretation > Parol Evidence > General Overview in

HNS+A usage, to be admissible, must be proved to be known to the parties, and to be so
general and well established that knowledge and adoption of it may be presumed.
Knowledge of a trade usage will be imputed to persons In the same trade. And,
where a usage exists In reference to a particular trade or business, the contracts of
parties engaged In that business must be presumed to be cognizant of the usage,
unless it is expressly excluded. More ukeThis Headnote

Con cts Law > Con act Interpretation > Parol Evidence > General Overview ^

yN6AWhiie the subjective intent of the parties at the time the agreement was executed
may be the subject of a dispute, that dispute does not concern any material fact.
Further, where the language of an agreement is unambiguous, the subjective
intentions of the parties become irrelevant. More Like This Headnote

Civil Procedure > Pleadina & Practlce > Pleadinas > Counterdaims > General Overv

Civil Procedure > Judiclal officers > udaes > Discretion It

Civii Procedure > R i > Judament Interest > Prejudament Interest J

HN7;Under Maryland law, a trial judge may, within its discretion award prejudgment
interest to place the irtjured party in a breach of contract case In the same position it
would have occupied had the defendant not broken its promise. More uke This Headnote

Civil Procedure > Remedies > Judgment Interest > Preiudgment Inter_est CI

yNa+Prejudgment interest is not allowed on unliquidated claims. if the contract requires
payment of a sum certain on a date certain, prejudgment interest typically Is allowed
as a matter of right. The award of prejudgment interest is a matter for the discretion
of the finder of fact for contracts that fall somewhere In between these two
extremes. More Uke This Headnote

Civil Procedure > Judidal Officers > Judaes > Dlscretion a!^I

Gvil Procedure > Remedies > ludgment Interest > Prejudament Interest t

HN9AThe fact that one contracting party disputes either the existence of a contract or the
amount due under it does not render the award of prejudgment interest in the
discretion of the trial judge inappropriate. More ulce This Headnote

Civil Procedure > Pleading & Practice > eadin > Counterclaims > General Overview it

Civll Procure > Remedies > Judgnient Interest > Postiudgment Interest ^

Civil Procedure > RerrWOie^ >]l^gment Intere^t > Pjudoment Interest 'tiu!

rrxsoA Prejudgment should be awarded at the general legal rate applied In the absence of
statute (six percent per annum). However, the amount of prejudgment interest so
calculated becomes part of the judgment upon which post-judgment interest is now
allowable at ten percent per annum. More Like This Headnote
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JUDGES: Before HALL and NIEMEYER, Circuit Judges, and PHILLIPS, Senior Circuit Judge.
Senior Judge Phillips wrote the opinion, in which in which Judge Hall and Judge Niemeyer
joined.

OPINION BY: PHILUPS

OPINION:

OPINION

PHILLIPS, Senior Circuit Judge:

In this diversity case, Hirsch-Chemie Limited and its subsidiaries, Hirsch-Scionics Limited and
Hirsch Cinemedic Corporation, (collectively, "Hirsch") appeal from orders granting summary
judgment in favor [*2] of The Johns Hopkins University ("Johns Hopkins") on Hirsch's two
breach of contract claims and on one of Johns Hopkins's two counterclaims, and granting
prejudgment interest to Johns Hopkins on its second counterclaim after a bench trial. With
one modification respecting the rate of prejudgment interest to be recovered on the second
counterclaim, we affirm.

I

Hirsch-Chemie Limited and its subsidiaries are all Virginia corporations engaged in
biotechnology-related businesses. Johns Hopkins is a major research university in the state
of Maryland. In 1983, Hirsch and Johns Hopkins entered into two contracts. Under the first,
the Joint Development Agreement Hirsch provided Johns Hopkins with
approximately one million dollars in cash and equipment to further certain cancer research.
In return for its investment, Hirsch obtained a "first option to acquire a worldwide royalty-
bearing ficense ... to make, have made, use and sell" products and inventions developed
through the research. J.D.A. P 4.2. By its terms, the J.D.A. was to expire three years from its
effective date (July 27, 1983) "unless sooner terminated or extended by mutual consent" or
unless a license was granted, [*3] in which case the J.D.A. would continue in effect for the
duration of the license. Id. P 6.4. Any license granted was to be in effect for at least eleven
years. Id.P 4.7. The J.D.A. could also be terminated by either party for a material breach of
its terms by the other. Id. P 6.5.

Johns Hopkins developed a product from the research and, in conformity with its contract
obligations, notified Hirsch by letter dated October 30, 1985. Hirsch responded by letter
dated November 22, 1985, that it wished to exercise its option and enter a licensing
agreement. The parties dispute whether a license was ever created. On January 14, 1987,
approximately three years and five months after the effective date of the J.D.A. (five months
after the natural expiration date of the J.D.A.), Johns Hopkins notified Hirsch that It believed
Hirsch had breached the J.D.A. by failing to submit production and sales goals necessary for
the granting of a license agreement for that product. On April 16, 1987, after giving Hirsch
time to cure its default, Johns Hopkins purported to terminate the J.D.A. and subsequently
entered non-exciusive license agreements with at least three other licensees.
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The second [*4] agreement between the parties, the License Agreement ("L.A."), gave
Hirsch the exclusive right to develop and market products based upon a certain invention
that lohns Hopkins had patented. Within thirty days of the effective date.of the L.A. (August
18, 1983), Johns Hopkins was to turn over to Hirsch "all technical information and know-
how" related to the invention that it had in its possession, "including prototypes." L.A. P 4.3.
In return, Hirsch was to advance to Johns Hopkins approximately thirty thousand dollars.
Hirsch also obligated itself to pay royalties to Johns Hopkins upon commercial sales of any
products that it developed from the information given to it by Johns Hopkins and
subsequently licensed and marketed. L.A. PP 1.2, 3.2. If no commercial sales took place
within three years of the effective date of the L.A., Hirsch agreed to pay minimum annual
royalties from the end of the third year. Id.PP 3.2, 3.3. Each royalty payment was due within
thirty days after the end of the royalty year. Id. P 3.2.

Hirsch never licensed any products based on the invention or made any commercial sales
covered by the L.A. On September 18, 1986, the first minimum royalty payment [*5] of
fifteen thousand dollars became due; Hirsch made the payment on June 24, 1987. On
September 18, 1987, the second royalty payment of thirty thousand dollars became due, but
Hirsch never paid it. On November 4, 1987, Johns Hopkins terminated the L.A. on the ground
that Hirsch had failed to make the required royalty payment after giving Hirsch notice and
time to cure its default pursuant as required by the J.D.A. Id. PP 5.3 and 5.4.

On Aprii 12, 1990, Hirsch sued Johns Hopkins for breach of contract based on the allegedly
wrongful termination of the two agreements. Johns Hopkins flied two counterclaims against
Hirsch, one for the second royalty payment due under the L.A. and one for breach of contract
based on failure to pay maintenance costs of certain items of loaned equipment pursuant to
an oral agreement between the parties.

Johns Hopkins moved for summary judgment on Hirsch's claims. The district court granted
Johns Hopkins's motion, holding that lohns Hopkins was justifled in terminating both
contracts. As to the J.D.A., it held that summary judgment in favor of lohns Hopkins was
appropriate because "Johns Hopkins terminated the J.D.A. according to its terms" and
thereforej*6] had not breached the contract. J.A. 213. It held that "the three year naturai
life of the [].D.A.] had passed' and that, even if the parties had mutually agreed to extend
the J.D.A. (which it doubted), Hirsch had breached the J.D.A. by failing to provide an
essential term of the license, the "production and sales goais" for the marketing of the
invention, and thus Johns Hopkins had properiy terminated the I.D.A. for Hirsch's breach. Id.
at 213-14.

The district court also held that Johns Hopkins terminated the L.A. according to its terms. It
explained that it was Hirsch's responsibility to obtain any necessary government approval for
sales, that Hirsch neither sought nor obtained govemment approval nor made any sales, that
Hirsch owed but failed to pay the second minimum royalty payment, and that Johns Hopkins
was therefore justified in terminating the agreement due to Hirsch's breach. Id. at 214-15.
The district court rejected Hirsch's argument that it was excused from its obligation to seek
government approval because Johns Hopkins did not provide it with a prototype of the
invention. Id. at 216. The district court concluded that Johns Hopkins had not breached
the [*7] L.A. while Hirsch had, and that, as a matter of law, Johns Hopkins was therefore
justified in terminating the L.A.

Johns Hopkins then moved for partial summary judgment on its counterclaim for the unpaid
royalty installment and Hirsch moved for partial summary judgment on the counterclaim for
maintenance costs. The district court granted ]ohns Hopkins's motion, awarding it $ 30,000,
but denied Hirsch's motion on the ground that there were genuine issues of material fact
regarding the alleged oral agreement for Hirsch to maintain the equipment. After a bench
trial on the counterclaim for maintenance costs, a magistrate'judge entered judgment in
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favor of Johns Hopkins, awarding it $ 16,704 plus prejudgment interest. .

Hirsch now appeals from the summary judgments in Johns Hopkins's favor and from the
magistrate judge's award of prejudgment interest on the maintenance costs counterclaim.

II

NNtTiVe review grants of summary judgment de novo, applying the same standards as
applied by the district court. Feltv v. Graves-Humphreys Co 818 F.2d 1126, 1 21 7-28 (4th
Cir. 1987). "Summary judgment is appropriate only when there is no genuine issue of
material fact and the moving party is entitled [*8] to judgment as a matter of law." Miller v.
Leathers. 913 F.2d 1085, 1087 (4th Cir. 1990) (citing Fed. R. Civ. P. 56(c)), cert. denied,
498 U.S. 1109 (1991). The burden of establishing the nonexistence of a "genuine" issue is on
the moving party, and any doubt as to the existence of a genuine issue for trial should be
resolved against the moving party. Anderson v. Liberty Lobby, Inc.. 477 U.S. 242. 255-56,
91 L. Ed. 2d 202, 106 S. Ct. 2505 (1986): Adickes v. S.H. Kress & Co.. 398 U.S. 144 157,
26 L. Ed. 2d 142. 90 S. 'l,^t. 1598 (1970). The non-moving party is entitled "to have the
credibility of his evidence as forecast assumed, his version of all that is in dispute accepted,
all intemal conflicts in it resolved favorably to him, [and] the most favorable of possible
alternative inferences from it drawn In his behalf." Charbonnages de France v. Smith _.597
F.2d 406, 414 (4th Cir. 1979). However, a bare allegation or a mere scintilla of evidence is
not sufficient to create an issue of fact. Anderson, 477 U.S. at 252. III

Hirsch argues first that its claim regarding Johns Hopkins's breach of the J.D.A. should not
have been disposed of by summary judgment because genuine issues existed as to at least
three material facts, namely: [*9] (1) whether and when a license was created; (2)
whether and how long the parties extended the J.D.A.; and (3) whether Hirsch failed to use
"best efforts" to market the allegedly licensed product. We disagree and therefore affirm the
district court's grant of summary judgment.

Maryland contract law governs the construction of the J.D.A. J.D.A. P 8.9. NN^Under
Maryland law, as generally, where the language of a contract 'is clear and unambiguous, the
construction of the contract is a matter of law for the court," Della Ratta. Inc. v. American
Better Community Develooers Inc, 38 Md . App . 119 380 A . 2d 627, 633-34 (Md . Ct. Spec
App. 1977). "and it. must be presumed that the parties meant what they expressed," Orkin v.
]acobsQn,274 Md. 124 332 A.2d 901 9 4 (Md. 1975). Moreover, "the written language
embodying the terms of an agreement will govem the rights and liabilities of the parties,
irrespective of the intent of the parties at the time they entered into the contract." Slice v.
CarDzza Properties Inc." 21__ S^P _d. 357^ 137 A.2d 687. 693 (Md. 19"_:.

The terms goveming the duration of the J.D.A. are clear and unambiguous. The J.D.A. was to
expire on July 26, 1986, so long as it was not extended by one of several [*10] means. It
could have been extended by mutual consent of the parties. J.D.A. P 6.4. If a license were
created, the J.D.A. would have been extended for the duration of the license. Id. In addition,
once Johns Hopkins developed a product that could be licensed, Hirsch had 180 days to
exercise Its option to obtain an exclusive license, Id. P 4.2; if Johns Hopkins notified Hirsch
that it had developed a product within 180 days of the expiration of the J.D.A., the J.D.A.
would have been extended as necessary to allow Hirsch its allotted 180 days to exercise its
option to obtain a license, the creation of which would have itself extended the J.D.A. even
longer.

None of these eventualities occurred, and the J.D.A. consequently expired on July 26, 1986,
three years after its execution. Johns Hop kins notified Hirsch Chemie that it had developed a
product for which it had the option to obtain an exclusive license on October 30, 1985, more
than 180 days before the natural expiration date of the J.D.A., July 26, 1986. Therefore, the
180-day option period did not extend the J.D.A.
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Neither was the J.D.A. extended by the creation of a license. Hirsch argues that the J.D.A.
itself created [*11] a license or, in the aiternative, that a license was created by an
exchange of letters between agents of the two parties. We disagree. The J.D.A. did not
contain all the essential terms of a license, but instead contemplated the creation of future
licenses. Paragraph 8.4 states that the J.D.A. "shall not be construed to grant any license
from ... Johns Hopkins to Hirsch except as expressly provided herein." Paragraph 4.2
expressly provides that Johns Hopkins grants Hirsch an option to acquire licenses as opposed
to actually granting a license itself. Other paragraphs refer to licenses to be granted In the
future and terms to be specified later. E.g., I.D.A. PP 4.7, 6.3, 6.4. We therefore conclude
that, by its unambiguous terms, the I.D.A. did not convey a license to Hirsch, but merely
granted it the first right to negotiate for an exclusive license on all products developed by
Johns Hopkins during certain research.

The parties did negotiate and attempt to create a license agreement but were unsuccessfui in
that endeavor. An agent of Johns Hopkins wrote to Hirsch on October 30, 1985, notifying
Hirsch that it had developed a product for licensing and that, if Hirsch wished to [*12]
exercise its option to acquire a license, it should respond in writing and then Johns Hopkins
would draft a proposed license agreement. l:A. 41. Hirsch agents responded twice, once by
letter dated November 22, 1985, and once by letter dated February 25, 1986, stating that
Hirsch did indeed desire to exercise its option. J.A. 42, 165. These letters referred to the
draft license agreement, noting that its consummation would be "subject to approval by all
parties involved." J.A. 42. An agent of Johns Hopkins wrote another letter on September 5,
1986, in which it assigned a license number to the item in question and discussed the matter
of Hirsch's paying the costs of patenting the invention. J.A. 190. Hirsch argues that the initial
exchange of letters constitutes a binding offer and acceptance of a license. Hirsch also
contends that the September letter, and Hirsch's subsequent payment of the patenting costs,
is proof that a license existed, noting specifi cally that Hirsch was obliged to pay patent costs
only for licensed products according to I.D.A. P 4.5. Hirsch contends that the written license
agreement anticipated by the parties would only have memorialized their already-
existent [*13] contract and would have been a mere formaiity.

We disagree with these contentions. The parties were simply in the process of negotiating the
terms of a license agreement. They clearly anticipated consummating the license only after
the material terms, as formulated in a draft written license agreement, were agreed upon. No
such agreement ever materialized, apparently due largely to the inabiiity of the parties to
agree upon one material term of the license, production and sales goals for marketing the
invention. n1 The September 5, 1986, letter itself noted that the same term was still
unsettled, leaving the license agreement incomplete; this statement negates any inference to
be drawn from that letter that the granting of a license number and paynient of patent fees
were anything more than good faith gestures along the way to the ultimate agreement. J.A.
190. Apparently, the parties never finalized a written license agreement despite repeated
requests by lohns Hopkins for Hirsch to provide production and.saies goals for approval and
despite Hirsch's implicit acknowledgment that producing proposed goals was Its responsibility
by asking for more time to produce them. J.A. 104, 106, [*14] 191.

-------------- Footnotes ---------------

nl J.D.A. P 6.3 provides that "future license agreements for licensed products will specify
production and sales goals to be mutually agreed upon."

------------ EndFootnotes--------------
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The controlling principle of contract formation here is that expressed in the Restatement
(Second) of Contracts § 27 (1979):

HN3♦

Manifestations of assent that are in themselves sufficient to conclude a contract
will not be prevented from so operating by the fact that the parties also manifest
an Intention to prepare and adopt a written memorial thereof; but the
circumstances may show that the agreements are preliminary negotiations.

(emphasis added). The undisputed circumstances here establish as a matter of law that the
parties were merely engaging in preliminary negotiations and meant to form a binding license
agreement only with the execution of a written license agreement. We therefore conclude
that the parties never extended the J.D.A. by creating a license.

Finally, the J.D.A. was not extended by the mutual consent of the parties to or
beyond [*15] April 16, 1987, the date upon which Johns Hopkins purported to terminate
the J.D.A, and therefore its three year term expired on July 26, 1986. The I.D.A. never was
extended in writing, as is required by J.D.A. P 8.10, which states that "no modification or
amendment to this Agreement shall be effective unless agreed to in writing, executed by
both parties." The record indicates that there may have been an oral agreement to extend
the J.D.A., but only for one month, at Hirsch's request, for the limited purpose of allowing
Hirsch more time to develop a production and sales plan. J.A. 101-02, 104. This one-month
extension also expired without finalization of a license agreement. Id.

Hirsch argues that the behavior of the parties implies that they mutuaiiy agreed to an
extension of the J.D.A., noting that Johns Hopkins did not try to terminate the J.D.A. on Juiy
26, 1986, that the parties continued to negotiate towards a license agreement for several
months after the natural expiration date of the J.D.A., and that Johns Hopkins eventually
wrote two letters in which it purported to terminate the J.D.A. on April 16, 1987, implying
that it believed the J.D.A. was still in force at that [*16] time. J.A. 104-06. We disagree
that such an inference properly could be drawn from the parties' behavior.

At most, such activity may be evidence of a subsequent oral agreement with the same terms
as the original agreement. The controlling principle here is that expressed, for example, in
17A C.J..S. Contracts § 449, at 561 (1963): HN47wthe fact that the parties by their acts and
declarations indicate an intention to treat a written contract as continuing after the time
prescribed in it for its termination will not have the effect of continuing such contract,
although it may show a subsequent oral agreement on the same terms." Hirsch did not argue
or offer proof that the parties made a subsequent express oral agreement on the same terms
as the J.D.A. Therefore, because the unambiguous terms of the J.D.A. mandate that it
expired on July 26, 1986, or August 26, 1986, at the latest, without any provision for its
automatic extension, any activity by the parties indicating that they believed the J.D.A. to
continue in effect after that time was ineffective to extend the J.D.A.

Moreover, even if the parties had somehow extended the J.D.A. by impiicit mutual consent,
the claim was properly [*17] dismissed via summary judgment. Paragraph 6.1 provides
that Hirsch "will devote its best efforts to establishing and expanding a market for the various
[iicensed] products manufactured pursuant hereto." Hirsch argues that the "best efforts'
requirement applies only to actual marketing efforts and not to the requirement in paragraph
6.3 that it "specify production and sales goals." In addition, it contends that It did make
significant efforts to market the invention and that there is a genuine issue as to whether
those efforts met the best efforts requirement. However, Hirsch could not very well establish
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and expand a market for Johns Hopkins's invention without setting production and sales
goals, gaining Johns Hopkins's approval of those goals, and obtaining a license to make and
sell the products. Having failed to take those steps, it therefore faiied to use its best efforts
to market the invention and Johns Hopkins would have been justified in terminating the
J.D.A. for cause had it not already expired: See J.D.A.P 6.3 ("Future license agreements for
licensed products will specify production and sales goals to be mutually agreed upon and ...
failure of Hirsch and its licensees [*18] to meet these goals could result in termination.of
the license or conversion to nonexciusive."); P 6.5 ("Either party may terminate this
Agreement If the other party shall breach any material provision of this Agreement and such
breach shall continue unremedied for a period of ninety (90) days after written notice of such
breach is sent to the breaching party.").

In sum, we hold that there is no genuine issue of material fact warranting a trial regarding
Hirsch's claim that Johns Hopkins breached the J.D.A. The J.D.A. expired on Jufy 26, 1986, or
on August 26, 1986, at the latest, and Johns Hopkins could not therefore have breached it at
a later date. Additionally, even if the J.D.A. was extended by implicit mutual consent, Johns
Hopkins was justified in terminating It for cause on grounds of Hirsch's material breach and
did so according to its terms by giving Hirsch the required notice and opportunity to cure its
default.

IV

We likewise conclude that the district court properly granted summary judgment dismissing
Hirsch's daim that Johns Hopkins breached the L.A. and granting Johns Hopkins's motion for
summary judgment on its counterclaim for royalties due under the L.A. Hirsch [*19] argues
that genuine issues existed as to several material facts, including (1) when royalties became
due, if ever; (2) whose responsibiiity it was to obtain govemment approval of products to be
sold; and (3) whether Hirsch's failure to obtain government approval was excused by Johns
Hopkins's failure to develop its invention to the point of commerciai marketability or by Johns
Hopkins's failure to give Hirsch a prototype of its invention. We disagree, and therefore affirm
the district court's grants of summary judgment of both the claim and the counterciaim.

Maryland contract law also govems the construction of the L.A. L.A. P 6.3. The L.A. provided
that, if no commercial sales of the invention occurred within the first three years after the
effective date of the L.A., minimum royalty payments would become due beginning at the
end of the third year. L.A. PP 3.2, 3.3. Delay of payment would only be excused if the first
sale was postponed "by reason of a delay in receiving the required governmental approval for
such saie " Id. P 3.3. If Hirsch failed to pay the minimum royalties when due, Johns Hopkins
had the option of terminating the contract. L.A. P 5.4. Hirsch contends that, [*20] because
no govemment approval was ever obtained, no royalty payment was ever due, and that,
because no royalty was due, Johns Hopkins breached the L.A. by purporting to terminate It
without justification. Hirsch also maintains that It was not responsible for seeking and
obtaining govemment approval and, in the aitemative, was prevented from obtaining
government approval by Johns Hopkins's failure to provide a prototype of the invention and a
commercially marketable product that could be approved, or that there is at least a genuine
issue as to these facts.

We disagree. First, we agree with the district court that under the LA.'s provisions, Hirsch
was responsible, as a matter of law, for obtaining government approval. Although the L.A.
does not explicitly state this, the contract as a whole plainly so contemplates. In the
agreement's preamble, Hirsch declares that it "wishes to obtain rights to the above-noted
invention, and technical Information and knowhow in support of its development and safes
efforts in this area." Paragraph 2.1 then provides that Hirsch receives "the rights to make,
have made, use, have used, sell, and have sold the Licensed Products" developed from
Johns [*21] Hopkins's Invention. These provisions and others clarify that Hirsch is
responsible for developing, making, marketing and seiiing licensed products based upon the
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invention. Included in these obiigations would naturally fall the obligation to seek necessary
government approval for any sale of any product developed by Hirsch. Hirsch never proffered
any evidence to contradict the plain impiication of these provisions save for an affidavit of
one of its officers stating that Hirsch subjectively believed the responsibility to be Johns
Hopkins's. J.A. 193. That of course could not suffice to put the intended meaning of this
matter fn issue.

Neither did Hirsch sufficiently counter Johns Hopkins's plain showing that the custom in the
Industry is for the licensee, not the licensor, to obtain government approval for sales. See
J.A. 136, 143. Relying on the rule that HN-9*"a usage, to be admissible, must be proved to be
known to the parties, and to be so general and well established that knowledge and adoption
of it may be presumed," Jarrett v. J Staum & Sons Co 138 Md . 217, 113 A . 720 721 (Md .
19?11. Hirsch proffered that it had no actual knowledge, but "knowledge of a trade usage will
be imputed [*22] to persons in the same trade." Wathen v. Pearce. 175 Md: 651. 3 A.2d
486, 492 (Md. 1939). And, where a usage exists in reference to a particuiar trade or
business, the contracts of parties engaged in that business "must be presumed to be
cognizant of the usage," unless it is expressly excluded. Aooieman v. Fisher, 34 Md. 540,
554-55 ( 1871). Here, it is Indisputable on the summary judgment record that Hirsch is a
biotechnology oompany, J.A. 63, engaged in the business of marketing medical technology,
contracting for a license to market an invention under the L.A., and attempting to contract
for a license to market a product under the J.D.A. There is no suggestion that the parties
expressly excluded this trade usage from Implicit inclusion in the L.A. Construing the
instrument as a whole and In light of this trade usage, we therefore conclude that there is no
genuine issue of material fact on this point and that as a matter of law Hirsch; as licensee
under the L.A., bore the responsibility for obtaining government approval for any products it
developed from Johns Hopkins's invention. Second, we agree with the district court that
Hirsch was not prevented from obtaining government approval [*23] by Johns Hopkins's
failure to provide a prototype of its invention. Paragraph 4.3 of the L.A. provides:

4.3 Within thirty (30) days after execution of this Agreement, [Johns Hopkins]
shall fumish to [Hirsch] . . . all technical information and know-how, including
prototypes, which it has in its possession and which relate to the [invention].

(emphasis added). The district court held that Johns Hopkins had complied with this
paragraph by turning over any information in its possession. It also held that Johns Hopkins
did not have to tum over a prototype because it had none in its possession except a very
primitive device unusable to Hirsch and because paragraph 4.3 did not require it to create
one. We agree. Johns Hopkins offered proof that (1) the only existing prototype was primitive
and unusable to Hirsch; (2) it could only be operated in a hospital with the special power
lines and x-ray shields available there, so Hirsch always brought interested buyers to the
hospital for demonstrations; (3) the invention's inventor was the only person able to operate
the primitive.prototype; (4) an agent of Hirsch admitted that no prototype existed at the
time the L.A. [*24] was signed; and (5) an agent of Hirsch admitted in a 1987 meeting
that the inventor had done everything and delivered everything requested by Hirsch. J.A.
139, 142. Hirsch never offered evidence to contradict Johns Hopkins's offered proof. We
therefore conclude that Hirsch has failed to make a showing sufficient to raise a genuine
issue as to whether lohns Hopkins was obliged to supply a prototype of its invention and
whether Hirsch can be excused from seeking govemment approval by any failure to do so.

Third, Hirsch was not prevented from obtaining govemment approval by Johns Hopkins's
failure to provide a commerciaiiy marketable product. Hirsch did not bargain for a
commerciaily marketable product. In the preamble to the L.A., Johns Hopkins merely
warranted that it was "the owner of an invention relating to on-line treatment monitoring for
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radiation teletherapy" and made no representations regarding its stage of development. All
Hirsch contracted for under the clear terms of the contract was a license for the invention as
it existed as of August 1983; no provision of the L.A. required Johns Hopkins to improve or
further develop the Invention. Moreover, severei provisions state [*25] that Hirsch itseif
would develop the invention into marketable products. L.A. preamble,P 2.1. Hirsch proffered
some evidence of its subjective expectation that Johns Hopkins's invention would be
commercially marketable without further development by Hirsch, but It is irrelevant. Fauikner
v. American Casuaitv Co 85 Md Apo 595 584 A .2d 734, 739 (Md. Ct. Spec. App:) HN67
("While the subjective intent of the parties at the time the agreement was executed may be
the subject of a dispute, that dispute does not concern any material fad: .... Further, where
the language of an agreement is unambiguous, the subjective Intentions of the parties
become irrelevant."), cert. denied, 323 Md 1 590 A . 2d 158 (Md 1991)

Because the terms of the L.A. clearly did not require Johns Hopkins to provide a commercially
marketable invention, no genuine issue exists as to whether Hirsch is excused from its
obligation to obtain government approvai by the non-marketability of Johns Hopkins's
invention.

Finally, there is no genuine issue regarding when, if ever, the royalties became due. Hirsch
argues that, because government approval was not, and could not be, obtained, no royaities
ever became due. n2 However, because [*26] Hirsch never sought or obtained government
approval, there was no delay in receiving govemment approval that could operate to delay
the due date of the first royalty payment under paragraph 3.3. There is therefore no doubt
that the first royalty payment of $ 15,000 became due on September 18, 1986, and the
second royalty payment of $ 30,000 became due on September 18, 1987. L.A. PP 3.2, 3.3.
Hirsch paid the first, albeit late, but did not pay the second.

-------------- Footnotes---------------

n2 Johns Hopkins argues that Hirsch raises this argument for the first time on appeal and
that this Court should therefore not address the issue. It is true that Hirsch did not raise the
issue in its memorandum opposing summary judgment on Johns Hopkins's counterclaim. J.A.
230-32. However, Hirsch did raise this precise argument in its memorandum opposing Johns
Hopkins's motion for summary judgment on Hirsch's daims, J.A. 181-183, and we therefore
will address the issue on appeal.

------------ EndFootnotes --------------

Johns Hopkins's right to terminate the contract for nonpayment of royalties [*27] is
governed by L.A. PP 5.3 and 5.4. These paragraphs provide:

5.3 Upon breach or default of any of the terms and conditions of this Agreement,
the defaulting party shall be given notice of such default in writing and a period
of thirty (30) days after receipt of such notice to correct the breach or default.

5.4 In the event that the minimum annual royalties required under Section 3.2
hereinabove are not paid,[Johns Hopkins] may, at its option, terminate this
Agreement or convert the exclusive license granted under Section 2.1
hereinabove to a non-exclusive license.
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Because Hirsch withheld the second royalty payment without justification, Johns Hopkins
properly terminated the L.A. Because Johns Hopkins gave Hirsch the required 30 days notice
and otherwise complied with the requirements of the L.A., it did not breach the L.A. In
contrast, Hirsch did breach the L.A. by withholding the second royalty payment.

We therefore affirm the district court's grant of summary judgment in favor of Johns Hopkins
both on Hirsch's breach of contract claim and Johns Hopkins's counterclaim for the unpaid
royalty.

V

Finally, we address Hirsch's challenge to.the award of prejudgment [*28] interest on the
award for Johns Hopkins's second counterclaim. Although prejudgment Interest was not
discussed at trial, Johns Hopkins requested it during the preparation of the order awarding it
maintenance costs for various Items of equipment, and the magistrate judge awarded it
without explanation. J.A. 243-44. HNT*Under Maryland law, a trial judge may, within its
discretion "award prejudgment interest to place the injured party In a breach of contract case
in the same position [it] would have occupied had the defendant not broken its promise."
Knowles v . Mutual Life Ins . Co . of New York 788 F 2d 1038 1041 (4th Cir.), cert. denied,
479 U.S. 948 (1986). See also Bituminous Constr., Inc. v. Rucker Enters., Inc.. 816 F.2d
965, 969 (4th Cir. 1987): CnEsta[ v. West & Callahan, Inc., 328 Md. 318. 614 A.2d 560^ 572
(Md. 1992).

We oonciude that the award of prejudgment interest in this case was a proper exercise of
discretion. n3 The amount due was a"fixed and definite sum." See Bituminous Constr., Inc. .
816 F.2d at 969. Johns Hopkins notified Hirsch of the amount owed in writing on November
19, 1984, and again on February 19, 1985, using such phrases as "as per our verbal
agreement." [*29] J.A. 286-87, 296. Hirsch apparently promised to reimburse the amount
as of January 1985. Hirsch's nonpayment of that sum denied Johns Hopkins its use for niore
than nine years. Therefore, it was proper for the magistrate judge to award prejudgment
interest from January 1, 1985, to the date of the order, June 3, 1994.

-------------- Footnotes---------------

n3 HN87"Prejudgment interest is not allowed on unliquidated claims .... If the contract
requires payment of a sum certain on a date certain,... prejudgment interest typically is
allowed as a matter of right." Crystal 614 A.2d at 572. The award of prejudgment interest is
a matter for the discretion of the finder of fact for contracts that fall somewhere in between
these two extremes. id., at 573. Because we find that the award in this case was an
appropriate exercise of discretion, we do not reach the issue whether prejudgment interest
was also allowable as a matter of right.

------------ EndFootnotes --------------

Hirsch objects to the award of prejudgment interest on the grounds that, "while the amount
allegedly due under [*30] the alleged oral agreement was ascertainable prior to the Court's
judgment, whether it was actually owed was not determined until the decision of the Court."
Appellants' Br., 27. Hirsch also argues that the magistrate judge abused her discretion by
awarding prejudgment interest in her order without stating the reason. Hirsch's arguments
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are unavailing. HN9tThe fact that one contracting party disputes either the existence of a
contract or the amount due under it does not render the award of prejudgment interest in
the discretion of the trial judge inappropriate. If prejudgment Interest were held
inappropriate in any case in which the defendant disputed his obligation to pay an amount
under an alleged contract, the exception would subsume the rule.

Lastly, we conclude, however, that the magistrate judge erred in ordering that the
prejudgment interest be calculated at the postjudgment,rate of ten percent per annum.

Crvstai 614 A.Zd at 572. It Hx1oTshouid be awarded at the general legal rate applied in the
absence of statute (six percent per annum). Id. (citing Md. Const. art. III, § 57). We note,
however, that the amount of prejudgment interest so calculated becomes part of the
judgment [*31] upon which post-judgment interest is now allowable at ten percent per
annum. I W Berman Properties v. Porter Bros Inc 276 Md . 1, 344 A Zd 65 79 (Md .
197 • Md . Code Ann. [Cts & Jud Proc1 11-107(a) (1995). The judgment in favor of
Johns Hopkins on its counterclaim for maintenance costs should, therefore; be modifeed
accordingly.

AFFIRMED, AS MODIFIED
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GLEN E. LeFEBVRE and NANCY C. LeFebvre, individuais, Plaintiffs, v. RITE-A-WAY
INDUSTRIES, INC., d/b/a FIRST INTERSTATE INNS, a Nebraska Corporation, and JERRY

MARTIN, an individual, Defendants.

CIVIL ACTION No. 91-1435-MLB

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF KANSAS

1993 U.S. Dist. LEXIS 9666

June 14, 1993, Decided
June 14, 1993, Filed

DISPOSITION: [*1] IT IS THEREFORE ORDERED that defendants' motion (Docs. 55) for
partial summary judgment are granted as to LeFebvres' claims of breach of contract,
retaliation under state law, intentional or negligent infliction of emotional distress, and for
punitive damages, but is denied as to LeFebvres' claim of retaliation under the FLSA.

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff employees filed an action in the United States District
Court for the District of Kansas against defendants, an employer and its manager, and
claimed they were unlawfully discharged. The employees stated claims for breach of
contract, retaliatory discharge under the Fair Labor Standards Act (FLSA), and emotional
distress. The employer and manager sought partial summary judgment pursuant to Fed.
R. Civ. P. 56.

OVERVIEW: The employees worked for the employer under an annual contract which was
renewed once but not renewed a second time. The reason the manager gave for non-
renewal was that he knew the employees were unhappy working under the contract and
would eventually have left for that reason. On those facts, the court found no breach of
contract as the contract was clear on its face and had only yearly terms, after which time
non-renewal was an option. Thus, parol evidence was not allowed when ruling on the
breach of contract claim. The emotional distress or "outrage" claims were not supported
due to a lack of outrageous conduct, but the court found the retaliatory discharge claim
under the FLSA survived the motion for summary judgment. This was because in order to
rule on the retaliatory discharge claim a reason for non-renewal had to be found. That
required making rulings of credibility, which the court left for the jury. Punitive damage
claims were dismissed because it was clear the action complained of was not one that
occurred with evil motives. Summary judgment was granted as to all claims except the
retaiiatory discharge claim under the FLSA, and that claim alone was left for trial.

OUTCOME: The court granted the motion for summary judgment filed by the employer
and its manager as to the employees' claims of breach of contract, retaliation under state
law, Intentional or negligent infliction of emotional distress, and for punitive damages. The
court denied the motion as to retaliatory discharge under the FLSA because that issue
required credibility determinations.

CORE TERMS: retaliation, punitive damages, summary judgment, contractor, state law,
breach of contract, outrage, conversation, outrageous, emotional distress, duration,
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threshold, infliction of emotional distress, key employees, terminated, expired, admit, renew,
severe emotional distress, causal connection, written contract, prima facie case, cause of
action, adverse action, oral contract, matter of law, intentionally, unambiguous, unofficial,
exempt

LexisNexis(R) Headnotes + Hide Headnotes

Civii Procedure > Summarv ludgment > StandaMs > Approoriateness

Civil Procedure > Summarv ludgment > StandaMs > Leoal Entitlement

Civil Procedure > Summarv Judgment > Standards > Materialiri

HNI+Summary judgment is appropriate when the moving party can demonstrate that
there is no genuine issue of material fact and is entitled to judgment as a matter of
law. More Like This Headnote

Conttacts Law > contract Interpretation > Parol Evidence > General Overview

yNZ+Where parties carry on negotiations and subsequently enter Into an agreement in
writing with respect to the subject matter, all prior and contemporaneous
negotiations are deemed to be merged Into the written agreement which constittites
the contract between the parties. Where the agreement is complete, unambiguous,
and free from uncertainty, parol or extrinsic evidence tending to vary or substitute a
new and different agreement from the one evidenced by the writing is
inadmissible. More Like This Headnote

Contracts Law > Contract Interuretatlon > Generai Crverview IQ
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of EmpJovment > Fixed Term .

Hn3±The general rule is that a contract which specifies the period of its duration
terminates on the expiration of such period. More uke This Headnote

Contracts law > Contract Interpretation > Good Faith & Fair Dealing t

NH4a Every contract imposes a duty of good faith and fair dealing. More uke This neadnote
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Govemments > Leaislation > Statutory Remedies & Rights
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Interference With Protected Activit
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HNS$Under the Fair Labor Standards Act (the Act), particuiariy 29 U.S.C.S. § 215(a)(3) it
is unlawful for any person to discharge or in any other manner discriminate against
any employee because such employee has filed any complaint or instituted or caused
to be instituted any proceeding under or related to this chapter, or has testified or is
about to testify In any such proceeding, or has served or Is about to serve on an
industry committee. A discharge is discriminatory under § 215(a)(3) when the
immediate cause or motivating factor of a discharge is the employee's assertion of
statutory rights. The section also protects conduct based on a good faith, although
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unproven, belief that the employer's conduct Is iiiegal. The Act also applies to the
unofficial assertion of rights through complaints at work. In order to make out a
prima facie case of retaliation under § 215(a)(3), the daimant must show that (1)
they were engaged in protected activity; (2) adverse action was taken by the
employer against the employee; and (3) a causal connection between such activity
and the employer's action. More Like This Headnote

Govemments > Ixoislatlon > Statutory Remedies & Rigf^ ^
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tatar & Employment Law > Wrongful Termination

N^6;An empioyer's failure to renew an employment contract constitutes an adverse action
by the employer and is cognizable under the Fair Labor Standards
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Latar & Empigyment taw > Emolovment Relationshios > General Overview c
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automatically survive a summary judgment motion, as the defendant has an
opportunity to articulate a legitimate nondiscriminatory reason for their decision not
to renew the employment contract. More lfke This Headnote
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Generdl Overview C ^

Trt > Heglioence > AMgps > Piealinent Infliction of Enational Distress > General Overview t

y^s+Kansas law recognizes that one who by extreme and outrageous conduct
intentionally or recklessly causes severe emotional distress to another may be liable
for such emotional distress based upon what has come to be referred to as the tort
of outrage. A plaintiff claiming outrage must meet two threshold requirements: (1)
the defendant's conduct must reasonably be regarded as so extreme and outrageous
as to permit recovery; and (2) the piaintifPs emotional distress must be so extreme
and severe that no reasonable person should be expected to endure it. Mere insuits,
threats or annoyances do not rise to the level of outrage. The required threshold for
an outrage claim is necessarily high to separate meritorious claims from those based
on trivialities or hyperbole. More uke This Headnote

Tg_EtE > Intentional Torts > Intentional Infliction of Emotional Distress > General Overview t

H^91 For conduct to be "extreme and outrageous", it must be so outrageous in character,
and so extreme in degree, as to go beyond the bounds of decency, and to be
regarded as atrocious and utterly intolerable in a civilized
society. More Like This Headnote
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Contrads taw > Brea > General Overview

Contracts taw > Remedies > Punitive Damaoes

rrHSO+ Punitive damages cannot be awarded for a breach of contract. More Uke This Headnote

Gvil Procedure > Remedies > Damacies > Punitive Damages

Latwr & Emotovment Law > Discrimination > Retaliation > Remedies > Damaaes ^

Torl^ > Damaaes > Punitive Damages > Conduct Supoorting Awards

rrNSS.i. Assuming that the relief afforded a plaintiff pursuing a retaliation claim under 29
215(a)(3) includes punitive damages, in order to establish such a claim

the plaintiff must show the defendants' conduct is outrageous, or motivated by evil
motives or a reckless indifference to the rights of others. More uke This Headnote

COUNSEL: For GLENN E LEFEBVRE, NANCY C LEFEBVRE, plaintiffs: Randall J. Price, The
Rycon Building, 532 North Broadway, Wichita, KS 67214, 316-267-4878.

For RITE-A-WAY INDUSTRIES INC, a Nebraska corporation dba First Interstate Inns, JERRY
MARTIN, an individual, defendants: Ross A. Hollander, Martin, Churchill, Overman, Hill &
Cole, Chartered, 500 North Market, Wichita, KS 67214, 316-263-3200, Terry T Wiens, 3015
N.W. 59th Street, Oklahoma City, OK 73112, 405-848-8812.

JUDGES• Belot

OPINION BY: MONTI L. BELOT

OPINION: MEMORANDUM AND ORDER

This case comes before the court on defendants' motion for partial summary judgment,
pursuant to Fed._R. Civ. P. 56. (Doc. 55)

LeFebvres signed an agreement on June 16, 1989, to manage and operate the interstate Inn
In Oakley, Kansas. The Inn is owned by defendant Rite-A-Way Industries, Inc. (hereinafter
Rite-A-Way). The agreement, by its terms, expired [*2] on June 16, 1990. The parties
executed a second agreement on June 16, 1990, with terms identical to the first agreement.
The second agreement was to expire on 3une 16, 1991. On or about May 28, 1991, Jerry
Martin, Rite-A-Way's general manager, informed LeFebvres that Rite-A-Way would not renew
the management agreement for a third year because of LeFebvres' unhappiness and Rite-A-
Way's concern that LeFebvres would not be able to do a good job. At LeFebvres' request,
Martin allowed LeFebvres to resign effective June 30, 1991.

Both agreements under which the LeFebvres operated the motel described their employment
status as that of independent contractors. ni The LeFebvres unilaterally concluded they were
employees during the first contract year. Nancy LeFebvre investigated her employment
status by contacting an accountant, the Department of Labor, and the Internal Revenue
Service. Neither Glen nor Nancy LeFebvre informed Martin or any other Rite-A-Way
representative of these contacts. Nancy LeFebvre had one conversation with Martin about
their concerns over their employment status at some time during the second contract period.
According to Martin, the conversation was "along [*3] [the] lines" of LeFebvres pursuing
their claim for wages and unpaid compensation under the FLSA.
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--------------Footnotes---------------

n1 The issue of whether the LeFebvres were independent contractors is not before the court.
Instead, the defendants have conceded, for the purposes of this motion, that the LeFebvres
were employees. Therefore, the court's discussion and resolution of the issues regarding the
FLSA will proceed as if an employer-employee relationship existed.

------------ EndFootnotes --------------

LeFebvres filed this lawsuit in October, 1991. They alleged violations of the Fair Labor
Standards Act (FLSA), breach of contract, retaliatory discharge, and intentional or negligent
infliction of emotional distress. They also seek recovery of punitive damages.

STANDARDS FOR SUMMARY JUDGMENT

HNS*Summary judgment is appropriate when the moving party can demonstrate that there is
no genuine issue of material fact and is entitled to judgment as a matter of law. Celotex
Corp. v. Catrett477 U.S. 317. 322 (1986); Fed. R. Civ. P. 56(c).

DISCUSSION [*4]

A. FLSA Civil Penalties

LeFebvres concede they lack standing to assert claims for civil penalties under the FLSA. n2
Accordingly, this daim is dismissed.

-------------- Footnotes---------------

n2 LeFebvres have also asserted claims pursuant to the FLSA for unpaid wages, overtime
compensation, prejudgment interest, attorney's fees and costs. These daims are not
implicated in this motion.

------------ EndFootnotes --------------

B. Breach of Contract

LeFebvres claim they were terminated from their positions of employment with defendants in
breach of express oral and implied provislons of their employment contracts. LeFebvres
contend they had a reasonable expectation of continuing employment of unlimited duration.
In the alternative, they argue that even if the oral representations made by Martin are not
considered, the contract by its terms required the defendants to make a finding that
LeFebvres had failed to operate the property in an acceptable manner before terminating
their employment. The defendants respond that any oraFassurances given to LeFebvres are
superseded by the written [*5] agreement. They further contend that the contract expired
by its own terms and therefore no breach occurred.

The court finds as a matter of law that LeFebvres cannot assert a breach of contract claim
against Jerry Martin. LeFebvres contend they were employed by Rite-A-Way. There Is no
allegation in LeFebvres' complaint that Jerry Martin is the alter ego of Rite-A-Way. In the
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absence of such an allegation, Jerry Martin was not a party to the contract and therefore
couid not have breached the contract.

The rules conceming the admissibility of parol evidence to modify the terms of a written
contract were restated in Konijnendiik v. Deyoe. 727 F. Suno. 1392 (D. Kan. 1989)_

The rule is well established that HN-Vwhere parties carry on negotiations and
subsequently enter into an agreement in writing with respect to the subject
matter, all prior and contemporaneous negotiations are deemed to be merged
into the written agreement which constitutes the contract between the parties.
Where the agreement is complete, unambiguous, and free from uncertainty,
parol or extrinsic evidence tending to vary or substitute a new and different
agreement from the one evidenced [*6] by the writing is inadmissibie.

Id . at 1397 (quoting Steel v. Eagie, 207 Kan. 146 , 149. 483 P.2d 1063 (1971)}.

The agreement n3 at issue states in pertinent part:

TERMS: The terms of this agreement shall be for one year or until terminated by
the IC (independent contractor) upon thirty (30) days written notice; if the IC
faiis to operate the property in an acceptable manner RAW (Rite-A-Way) may
terminate on notice, beginning with the date shown above.

-------------- Footnotes---------------

n3 The first agreement is identical with the exception of different dates.

----------- End Footnotes--------------

The court finds the agreement unambiguous. It provides for a specific term of employment
covering the period from June 16, 1990, until June 16, 1991. HN3*The general rule is that a
contract which specifies the period of its duration terminates on the expiration of such period.
Bartiett & Co.. Grain v. Curry, 1 Kan. App. 2d 242 247, 563 P.24d 1096 (1977),
Nothing [*7] in the agreement can reasonably be construed as conferring an expectation of
automatic renewals. See Weinziri v. Wells GrouQ, Inc.. 234 Kan. 1016 . 1019 677 P . 2d 1004
(1284). The oral representations n4 upon which LeFebvres rely were made prior to the
execution of the first agreement. Under the parol evidence rule, the oral representations
cannot serve as the basis for a breach of contract claim. Cf. Campbeii v. Board of Regents of
Stete of Kan.. 770 F. Supp. 1479, 1491 (D. Kag. 19 1(piaintifPs contract of employment
expressly stated that her appointment terminated on June 17, 1988, and carried with it no
expectation of continued employment).

-------------- Footnotes---------------

97



Get a Document - by Citation - 1993 U.S. Dist. LEXIS 9666 Page 7 of 12

n4 LeFebvres alleges Jerry Martin told them that Rite-A-Way was looking for "long-term
managers."

------------ EndFootnotes --------------

LeFebvres' reliance on Lessley v Hardaoe 240 Kan . 73 727 P .2d 440 ( 19$6) is misplaced.
In Lessley, Sam Hardage, a Wichita real estate developer, [*8] contacted Lessley, who had
previously been employed or connected with various real estate development and consulting
firms, about the possibility of working for his company. The parties eventually agreed Lessley
would be paid an annual salary of $ 55,000, receive executive fringe benefits, including life
and health insurance, and receive a salary review after six months. Lessley claimed Hardage
promised additional benefits, namely, a plan by which Lessley ahd other key employees
would share in company projects. It was undisputed that Hardage promised to set aside 10%
of retained equity for key employees. The parties' dispute ceritered on key employees'
participation in cash income, where there was no retained income. Hardage contended his
plan to share with key employees did not extend to projects where he received only cash and
kept no interest In the project.

The court held that the oral contract between Lessley and Hardage was suffidently definite to
create an obligation on Hardage's part to pay percentages of retained equity interest and
cash to the key employees. Id. at 82.

Lessley is distinguishable from the case at bar [*9] because Lessley had an oral contract
and was an employee at will. The oral contract was ambiguous as to an aspect of Lessley's
compensation. The court was required to consider the surrounding circumstances that lead
up to Lessley's employment relationship with Hardage to ascertain Lessley's cash share of
company profits. In contrast, LeFebvres had an unambiguous written contract that explicitly
set forth its duration. There is no occasion to inquire into any oral representations made by
Rite-A-Way; in fact, the parol evidence rule precludes such an inquiry. See Konijnendijk, 727
F. Supp. at 1398.

The court also rejects LeFebvres' altemative argument that the written contract by its terms
required Rite-A-Way to find that LeFebvres failed to operate the property in an acceptable
manner before terminating the agreement. The language upon which LeFebvres rely is the
second clause of the second paragraph of the agreement. The second clause is separated
from the first clause by a semicolon. The court believes the two clauses operate
independently. The first clause sets out the duration of the agreement, while the second
clause specifies a condition [*10] whereby Rite-A-Way is authorized to terminate the
agreement before the expiration of the stated term. This construction gives effect to both
dauses. See Amoid v. S.J.L of Kansas Corp., 249 Kan. 746. 749 822 P.2d 64 (1991)
(Citation omitted) (court must Interpret a contract in a manner that gives effect to all of its
terms). LeFebvres' proffered construction of the agreement would contravene the term
specifying its duration.

The question of Rite-A-Way's good faith under the contract is not implicated in this case. The
court agrees that HM4*every contract imposes a duty of good faith and fair dealing. Daniels
v. Army National Bank, 249 Kan. 654, 658, 822 P.2d 39 (1991) ("Parties shall not
'intentionally and purposefully do anything to prevent the other party from carrying out his
part of the agreement, or do anything which will have the effect of destroying or injuring the
right of the other to receive the fruits of the contract.'"). Nothing of this sort occurred in this
case. The duty of good faith and fair dealing cannot be asserted to override express terms of
an agreement. The agreement [*11] in this case clearly sets forth its duration, and any oral
or implied understandings to the contrary are of no consequence. The court finds the
agreement expired by its own terms.
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The defendants' motion for summary judgment on LeFebvres' breach of contract claim is
granted.

C. Retaliation

1. FLSA Retaliation

The defendants move for summary judgment on LeFebvres' claim of retaliation for asserting
their rights under the FLSA. yN'T 29 U.S.C. § 215(a)(3) makes it unlawful for any person

to discharge or in any other manner discriminate against any employee because
such employee has filed any complaint or instituted or caused to be instituted
any proceeding under or related to this chapter, or has testified or is about to
testify in any such proceeding, or has served or is about to serve on an industry
committee.. . .

A discharge is discriminatory under § 215(a)(3) when the "immediate cause or motivating
factor of a discharge is the employee's assertion of statutory rights." Love v. Re/Max of
America, 738 F.2d 383, 387 (10th Cir. 1984) (Citations omitted). The section also protects
conduct based on a good [*12] faith, although unproven, belief that the employer's conduct
is illegal. Id. (Citation omitted). The Act also applies to the unofficial assertion of rights
through complaints at work. Id.

In order to make out a prima facie case of retaliation under § 215(a)(3), LeFebvres must
show that (1) they were engaged in protected activity; (2) adverse action was taken by the
employer against the employee; and (3) a causal connection between such activity and the
employer's action. See id. at 385.

LeFebvres' claim is properly characterized as an unofficial assertion of rights through
complaints at work. Although LeFebvres contacted the Department of Labor, the Internal
Revenue Service, and an accountant concerning their rights, they admit they never informed
Jerry Martin of these contacts. The defendants' absence of knowledge of these contacts rules
out the possibility of a causal connection between these contacts and defendants' later
adverse action. The sole basis of LeFebvres' claim of retaliation, then, is Nancy LeFebvre's
conversation with Jerry Martin.

Martin testified he had a conversation with Nancy LeFebvre about LeFebvres pursuing
a[*13] claim for wages and unpaid compensation under the FLSA at some unknown time.
While Nancy LeFebvre does not remember the exact date of the conversation, she testified it
probably took place at some time during the second contract year. During this conversation,
the LeFebvres' status as either employees or Independent contractors was discussed. Martin
allegedly told Nancy LeFebvre that other persons had attempted to characterize themselves
as employees and failed. It is undisputed that LeFebvres' contract was not renewed. While
the causal connection between LeFebvres' and Martin's conversation and the subsequent
non-renewal is arguably tenuous (compare the conduct in Love v. Remax, supra) the court,
viewing this testimony in the light most favorable to LeFebvres, finds that a prima facie case
of retaliation under § 215(a)(3) is established.

In their reply brief, the defendants argue that the LeFebvres state no cause of action under §
215(a)(3) because their employment was not terminated, but expired according to the terms
of the agreement. The court disagrees. A person working under a contract for a fixed period
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of time does not surrender his or her statutory rights [*14] under the FLSA. One of those
rights is to be protected from retaliation for the unofficial assertion of their rights through
complaints at work. While LeFebvres had no contractual right to continued employment with
Rite-A-Way after June 16, 1991, H^67the defendants' failure to renew their contract
constitutes an adverse action by the employer and is cognizable under the FLSA. See DeVoe
v. Medi-Dyn. Inc., 782 F. Supp. 546, 555 (D. Kan. 1992).

xN7TThe plaintiff who successfully establishes a prima facie case of retaliation does not
automatically survive a summary judgment motion. See MacDonald v. Eastern Wyoming
Mental Health Center. 941 F.2d 1115. 1121 (10th Cir. 1991). At this stage, the defendants
must articuiate a legitimate nondiscriminatory reason for their decision not to renew the
LeFebvres' contract.

Jerry Martin testified in his deposition that he personally made the decision not to renew
LeFebvres' contract. The only reasons he offered for his decision were that LeFebvres were
not happy and were going to be leaving anyway. Acceptance of this explanation would
require the court to judge the credibility of Martin [*15] and LeFebvre, something the court
cannot do when considering a motion for summary judgment. Thus, the court finds that the
defendants have not rebutted the LeFebvres' prima facie showing and that a disputed Issue
of material fact exist.s with respect to the defendants' motivations for not renewing the
agreement. The defendants' motion for summary judgment on the LeFebvres' retaliation
under § 215(a)(3) is denied. nS

--------------Footnotes---------------

n5 The jury will decide the FSLA retaliation claim only if it first determines that LeFebvres
were employees and not independent contractors. See 29 U.S.C. ri 215(a)(3).

------------End Footnotes--------------

2. State Law Retaliation

LeFebvres also contend they state a claim for retaliation under the anti-retaliation provisions
of the Kansas Minimum Wage and Maximum Hours Law, K.S.A. 44-1201 et. seq. LeFebvres
acknowledge that if the defendants are subject to the FLSA, they have no cause of action
under state law. However, they contend that if the court determines the defendants are not
subject [*16] to the FLSA because plaintiffs were independent contractors, a cause of
action nevertheless exists under K.S.A. 44-1210(B). The defendants respond that state law
does not apply to them because either LeFebvres are independent contractors or the
defendants are covered by the FLSA and thus exempt from the state law.

K.S.A. 44-1202(d) specifically exempts from the definition of "empioyer' any employer who
is subject to the provisions of the FLSA. The defendants admit they are employers as defined
by the FLSA. Thus, the provisions of K.S.A. 44-1210fbb which proscribe retaliation by an
employer, do not apply to them.

LeFebvres contend that because employers covered by the FLSA are exempt from the state
law, a defendant who pleads that the FLSA does not apply is automatically covered by the
state law. They cite no authority for this proposition and clearly it is without merit. If the jury
determines that an Independent contractor relationship existed between the parties, then the
LeFebvres have no ciaim under either the FLSA or K.S.A. 44-1201 et seq. Independent
contractors cannot be employees and the persons with whom they contract cannot be their
employers. On the other [*17] hand, if the jury determines that an employer-employee
relationship existed, then LeFebvres' claim lies exclusively under the FLSA.
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The defendants' motion for summary judgment on LeFebvres' retaliation claim under state
law Is granted.

D. Outrage

LeFebvres allege the defendants' actions intentionally or negligently inflicted severe
emotional distress upon them. ~NSTKansas law recognizes that one who by extreme and
outrageous conduct intentionally or recklessly causes severe emotional distress to another
may be liable for such emotional distress based upon what has come to be referred to as the
tort of outrage. Moore v. State Bank of Burden 240 Kan. 382 388 729 P.2d 1205 (1986)
(Citation omitted). n6 A plaintiff claiming outrage must meet two threshold requirements: (1)
the defendant's conduct must reasonably be regarded as so extreme and outrageous as to
permit recovery; and (2) the plaintiff's emotional distress must be so extreme and severe
that no reasonable person should be expected to endure it. Id. Mere insults, threats or
annoyances do not rise to the level of outrage. Rupp v. Purolator Courier Corp.. 790 F. Supo.
1069, 1073 (D. Kan. 1992). [*18] The required threshold for an outrage claim is
necessarily high to separate meritorious daims from those based on trivialities or hyperbole.
Id.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n6 Mere negligence will not suffice to make out a claim for infliction of emotional distress.
LeFebvres' claim of negligent inFliction of emotional distress is thus barred as a matter of law.
In any event, LeFebvres cannot satisfy the threshold requirements for an outrage claim.

------------ EndFootnotes --------------

In the case at bar, LeFebvres admit they did not seek medical or psychological treatment or
other therapy for their alleged emotional distress. They also admit they did not require any
prescribed medication for emotional distress nor suffer any physical iqjury due to emotional
distress. (Doc. 56, Uncontroverted Fact #18) Nancy LeFebvre identified the following
manifestations of the LeFebvres' emotional distress:

(a) an inability to sleep;

(b) an intolerance to being characterized as independent contractors such that the mere
mention of the words causes them to "go beserk";

(c) an inability [*19] to think about their former relationship with defendants without being
driven "crazy";

(d) being "upset" every time she thinks about the lawsuit. ( Doc. 56, Uncontroverted Fact
#17)

It is patently apparent that LeFebvres can satisfy neither of the threshold requirements. HN9
fFor conduct to be "extreme and outrageous", it must be "so outrageous in character, and
so extreme in degree, as to go beyond the bounds of decency, and to be regarded as
atrocious and utterly intolerable in a civilized society." Roberts v. Saylor. 23QKan, 289.293
637 P.2d 1175 (1981). The uncontroverted fact that neither Glen nor Nancy LeFebvre sought
medical treatment nor required medication for their condition casts great doubt on the
existence of severe emotional distress. LeFebvres' claim of outrageousness boils down to
their dissatisfaction with their relationship with the defendants and primarily the termination
of the relationship. LeFebvres signed two contracts that clearly set forth the terms of their
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employment relationship with the defendants. They were not coerced into signing the
agreements. The unhappiness over one's employment situation described [*20] by
LeFebvres, even if true, is not the type of action society would deem outrageous. Cf. mez
v Hug, 7 Kan. ApD. 2d 603,645 P.2d 916 (-1982) ( continuing stream of racist and vulgar
language uttered by defendant deemed actionable). LeFebvres' unhappiness and anger over
an employment dispute is a regular incident of everyday life and is something that ordinary
persons are expected to endure. See Fletcher v.._Wesiev Medical Center 585 F. Suoo. 1260
1262 (D. Kan. 1984).

The defendants' motion for summary judgment on LeFebvres' claim of intentional or
negligent infliction of emotional distress is granted.

E. Punitive Damages

The defendants seek to strike LeFebvres' claim for punitive damages. Since yNlotpunitive
damages cannot be awarded for a breach of contract, Farrell v. General Motors Corp., 249
Kan. 231, 247, 815 P.2d 538 (1991). the only possible basis of a punitive damages claim is
the FLSA retaliation daim. n7 The defendants contend the recovery under the FLSA is
exclusive and does not include punitive damages.

-------------- Footnotes---------------

n7 LeFebvres contend their punitive damages claim is governed by K.S.A. 60-3702, which
sets forth the standard a plaintiff must satisfy to recover punitive damages. In light of our
ruiings dismissing LeFebvres' outrage claims, their sole remaining tort claim arises under
federal law. The court must therefore apply federal common law to determine the punitive
damages issue.

------------ EndFootnotes-------------- [*21]

In Travis v . Gary Community Mental Health Center , 921 F . 2d 108 (7th Cir, 1990) cert.
denied 112 S. Ct. 60 (1991), the court addressed whether punitive damages were available
under the FLSA. The court noted that Congress amended the remedial section of the Act by
adding the following language: `Any employer who violates the provisions of section 15(a)(3)
of this Act L9 U.S.C. ri 215(a)(3)] shall be liable for such legal or equitable relief as may be
appropriate to effectuate the purposes of section 15(a)(3), including without limitation
employment, reinstatement or promotion and the payment of wages lost and an additional
equal amount as liquidated damages." Id. at 111 (Citation omitted). The court noted that
"legai" relief is commonly understood to encompass punitive damages. Id. The court was
unable to find, nor have we found, any case interpreting this question. The court also found
the legislative history unhelpful. Id. at 111-12.

The court will assume, but not decide, HN11*that the relief afforded a plaintiff
pursuing [*22] a retaliation claim under § 215(a)(3) includes punitive damages. In order to
establish such a claim, LeFebvres must show the defendants' conduct was outrageous, or
motivated by evil motives or a reckless indifference to the rights of others. See Smith v.
Wade, 461 U.S. 30, 46 (1983) (standards for punitive damage awards under 42 U.S.C. fi
1 983) . None of the conduct alleged by LeFebvres satisfies this threshold. The court has
already ruled that the defendants' conduct was not outrageous. There is no evidence that
either defendant acted with evil motives. LeFebvres' basic complaints are that their work
situation violated the FLSA and that they were dissatisfied with their hours and pay. Jerry
Martin testified that he is generally unaware of the provisions of the FLSA. While his
ignorance of the FLSA does not insulate the defendants from liability for a retaliation daim, it
is not evidence of reckless indifference to LeFebvres' rights. Nor is his failure to accede to
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LeFebvres' complaints or demands about their employment. Finally, the LeFebvres' reactions,
no matter how extreme or bizarre, to the defendants' [*23] actions do not show that the
defendants' actions were reckless.

The defendants' motion for summary judgment on LeFebvres' claim for punitive damages is
granted.

IT IS THEREFORE ORDERED that defendants' motion (Docs. 55) for partial summary
judgment are granted as to LeFebvres' claims of breach of contract, retaliation under state
law, intentional or negligent infliction of emotional distress, and for punitive damages, but is
denied as to LeFebvres' claim of retaliation under the FLSA.

At Wichita, Kansas, this 14th day of June, 1993.

Monti L. Belot, United States District Judge
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DEAN E. SMITH, Piaintiff-Appeiiee, v. THE GREAT ATLANTIC & PACIFIC TEA CO., INC., et al.,
Defendants-Appellants

Case No. 88-P-2002

Court of Appeals of Ohio, Eleventh Appellate District, Portage County

1990 Ohio App. LEXIS 2721

June 29, 1990

PRIOR HISTORY: [*1]

CHARACTER OF PROCEEDINGS: Civil Appeal from the Portage County Court of Common Pieas
Case No. 87 CV 0098.

DISPOSITION: JUDGMENT: Modified, and affirmed as modified.

CASE SUMMARY

PROCEDURAL POSTURE: Appellants, a lessee and a sublessee, sought review of a
judgment from the Portage County Court of Common Pleas (Ohio), which found that the
sublessee had no more than a month to month tenancy. The trial court ordered the lessee
to pay appellee lessor unpaid rent in the lessor's declaratory judgment action to determine
the rights and duties of the parties under a lease agreement:

OVERVIEW: The iessor's predecessor in interest entered Into a lease agreement with the
lessee. With the permission required under the lease agreement, the lessee sublet the
premises, and the sublease was later assigned to the sublessee. The lease agreement was
amended, raising the minimum monthly rent. After appellants became in default for
nonpayment of rent, the lessee sent the lessor a check for the rent at the rate in the
original contract, rather than the increased amount under the amendment. The trial court
held that the sublessee had a mohth to month tenancy and that the lessor was entitled to
the amended rent amount. Appellants sought review. The court held that the trial court
erred in holding that, under the terms of the lease, the lessor's consent was a prerequisite
to the sublease and the trial court erred in considering the parties' course of conduct
because the lease agreement was unambiguous. The lessee did not breach the terms of
the original lease. However, the lessor was entitled to a fair share of the proceeds of the
sublease because he allowed the sublessee to remain on the premises after the term of
the lease based on the lessee's promises to execute a new sublease.

OUTCOME: The court modified the trial court's judgment to reflect that the lessor's
consent was not a prerequisite to sublease the premises and that the sublessee was not a
month-to-month tenant. The lessor was entitled to receive the same rent awarded by the
trial court under the terms of the sublease agreement. As modified, the judgment was
afFirmed.

CORE TERMS: lease, sublease, original lease, assignment of error, lessee, tenant, course of
conduct, declaratory judgment action, monetary relief, month-to-month, assigned, tenancy,
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sublet, rent, defendant-appellant, prerequisite, breached, prime, renew, written consent,
option to renew, lease agreement, subletting, five-year, modified, leased, rental, subsequent
conduct, leased property, ambiguous
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Real Propgft Law > Landlord & Tenant > Lease Agreements >Subleases t

XN1+Assignments and subleases are distinct concepts under the law. The distinction
between an assignment and a sublease lies in the extent to which the original lessee
has parted with his interest. An assignment of a ieasehoid is a transaction whereby a
lessee transfers his entire interest in the leased premises for the unexpired term. If a
lessee makes a transfer of the leased property for less than the balance of the term
he has made a sublease of the leased property. Further, the lessee must part with all
of his reversionary interest in the property to create an assignment. The determining
factor, therefore, is whether the lessee has given up all of his interest in the lease or
just part of it. More Like This H note

Real Prop ertv Law > Landlord & Tenant > l.ease Agmements > Subleases t

Hm+ In Ohio, the making of a sublease is not a breach of a lease that prevents
assignments. More Like This Headnote

Cont2cts Law > Contract Interoretation > Parol Evidence > General Overview

Contracts Law >DePtgms > Ambiauitv & Mistake > General Overview

Contracts Law > Fo rInation > Ambiguitv & Mistake > General Overview

Hk3+A court will resort to extrinsic evidence in its effort to give effect to the parties'
intentions only where the language is unclear or ambiguous, or where the
circumstances surrounding the agreement invest the language of the contract with a
special meaning. More LFke This Headnote

Cavil Procedure > f?edaratorv Judgment Actions > State Judgments > General Overview t

H^4.tIn order to obtain monetary relief in a declaratory judgment action, the prayer for
relief must contain either an express request for a money judgment or one which
may be construed as such. More Like This Headnote I ShenaMize: Restrict By Headnote

COUNSEL: ATTY. BRUCE H. WILSON, Akron, Ohio, (For Plaintiff-Appellee).

ATTy. JEFFREY S. GRAY, ATTY. KATHRYN W. PASCOVER, Cleveland, Ohio, (For Defendant-
Appellant, The Great Atlantic & Pacific Tea Company, Inc.).

A'TTY: LEONARD D. SCHIAVONE, Youngstown, Ohio, (For Defendant-Appellant, Center Super
Market, Inc.).

]UDGES: Judith A. Christley, P.J., concur. Joseph E. Mahoney, J., Donald R. Ford, J., concur.

OPINION BY: MAHONEY
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OPINION: OPINION

On August 12, 1965, summit Development Company ("SDC"), entered into a lease of reai
property, located at 9670 East Center Street in Windham, Ohio, with the Great Atlantic &
Pacific Tea Company ("A&P"), appellant herein. Under the terms of the lease, as amended in
October 1965 and June 1966, SDC leased commercial premises to A&P beginning on July 1,
1966 and continuing or ten years. In additioh, A&P had the option to extend the lease for
four successive five-year terms after the expiration of the initial term. The base rent was $
900 per month, but A&P also had to pay a certain percentage [*2] of gross sales, up to a
total of $ 2,000 per month. The monthly rate applied to all of the option periods as well as
the prime lease.

The lease was drafted by A&P and approved by SDC. However, at SDC's request, a clause
was included limiting the ability of A&P to assign the lease without the consent of SDC.
paragraph 31 of the lease provides:

"This lease shall not be assigned for any purpose without the written consent of the Lessor
first hand."

In addition, Paragraph 29 of the lease provides:

"This lease contains all the agreements and conditions made between the parties hereto and
may not be modified orally or in any other manner than by an agreement in writing signed by
all the parties hereto or their respective successors in interest."

Nothing in the lease limited the ability of A&P to sublease the premises.

In June 1976, A&P exercised its first option to renew the lease for the period beginning July
1, 1976 and ending June 30, 1981.

A&P entered into an agreement in 1979 to sublet the premises to the Tamarkin Company
("Tamarkin") from June 28, 1979 until February 28, 1981. Tamarkin was also given an option
to renew the sublease for three five-year terms provided [*3] they notified A&P of their
intent to do so. A&P requested and received permission from SDC to enter into this sublease
agreement. This permission was evidenced by an amendment to the lease agreement
entered into in October 1979. The amendment provided, in pertinent part:

"10. * * * (E) The consent herein granted shall not be deemed to be a consent for a
subsequent assignment or a sublease.

"11. The Parties agree that the primary inducement and consideration for the execution of
this Amendment to Lease is the execution of said Sublease Agreement * * * for the balance
of Lessee's tenancy as created by the Prime Lease and Lessor's consent thereto. If the said
Sublessee shall cease to be a subtenant Lessor and Lessee agree in that event, and at that
time, ipso facto, this Amendment shall be deemed null and void and of no further force and
effect, with the Prime Lease in its present form remaining as the basis of the tenancy
between Lessor and Lessee."

Under this new agreement, the minimum monthly rent went from $ 900 to $ 1,200. In
addition, the same percentage of gross sales as under the original lease would have to be
paid but with no maximum cap.

In November, [*4] 1980, appellee, Dean E. Smith ("Smith"), purchased the property from
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SDC, including the lease as amended.

In July, 1982, Tamarkin assigned its interests under the sublease to appellant, Center Super
Market, Inc. ("CSM"). This agreement was executed by Tamarkin and CSM and was
consented to by Smith. Once again the base rent was raised. Smith's consent was
conditioned upon, inter alia, the parties' agreement:

"* * * that no further assignment of said Sublease or Subletting of the premises, or any part
thereof, shall be made without [Smith's] written consent."

Under this agreement, CSM's sublease was to expire on February 28, 1986.

On February 28, 1986, following negotiations, Smith granted A&P a thirty-day extension of
the existing lease.

On March 1, 1986, A&P and CSM tentatively reached an agreement to sublet the premises for
the period March 1, 1986 through February 27, 1991. The monthly rental under the
agreement was $ 3,000. It was Smith's belief that A&P was negotiating a new sublease with
CSM and that, once an agreement was reached, he would negotiate with A&P regarding his
share of the rents. He expected to receive approximately $ 2,600 per month.
Consistent [*5] with this understanding, in late March 1986 A&P sent Smith a draft of the
proposed sublease agreement between A&P and CSM which was marked "PRELIMINARY
DRAFT."

By letter dated March 21, 1986, A&P proposed that Smith buy out A&P's interest under the
lease for $ 24,000. Smith continued to inquire about the lease between A&P and CSM but
was not informed of the status of that agreement.

In June 1986 Smith notified A&P and CSM that they were in default for nonpayment of rent in
that no rent had been paid since February. In July 1986, A&P sent smith $ 3,600,
representing $ 900 per month for March, April, May and June. A&P indicated that the money
represented payment in full of the rent due pursuant to the terms of the original lease dated
August 12, 1965. They asserted that the Amendment to Lease Agreement executed in
October 1979 had expired which, according to its own terms, left the original lease as the
controlling document. Smith cashed the four rental checks of $ 900 each.

On August 1, 1986, Smith gave CSM a three-day notice to vacate the premises, daiming that
over $ 22,000 in back rent and miscellaneous payments were due. On August 6, 1986, A&P
sent Smith a check for $ 8,725.40 [*6] and indicated that it represented payment in full for
all past arrearages. Smith stopped the eviction proceedings.

On November 19, 1986, A&P informed Smith of their sublease with CSM and offered to sell
their rights under said agreement for $ 41,090. It was then that Smith first learned of the
sublease which had been executed in September. Further, A&P asserted that the sublease
had no effect on Smith's lease with A&P.

On November 29, 1986, Smith sent A&P a notification that the lease would be cancelled
effective December 1, 1986. Smith stated that the primary omission was A&P's failure to
obtain Smith's written authorization to sublease the premises to CSM, which violated
Paragraph 31 of the original 1965 lease.

A&P continued to send $ 900 rental checks to Smith, and he continued to cash them.

On January 22, 1987, Smith filed a declaratory judgment action in the Portage County
Common Pleas Court seeking a declaration of the rights, duties and obligations of each of the
parties under the original lease executed In 1965 as interpreted by the parties' prior course
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of conduct. Smith also sought to have the lease declared void.

The case went to trial and on May 11, 1988, the trial [*7] court made findings of fact and
conclusions of law. The court concluded, among other things, that:

"Based upon the language of paragraph 31 of the prime lease, which was drafted by A&P,
and the course of conduct between A&P and the owners from 1965 to the present; the Court
concludes as a matter of law that the owner's consent must be obtained before any tenant
may be substituted for A&P, and it does not matter whether that tenant is considered to be
A&P's subtenant or assignee. Thus the current tenant, [CSM], has no more than a month to
month tenancy which [Smith] can terminate upon the giving of a proper notice."

On June 10, 1988, the court entered final judgriment in accordance with its findings of fact
and conclusions of law. The court ordered A&P to pay Smith $ 2,600 per month for the period
February 26, 1986 until February 28, 1991. Appellants A&P and CSM timely fiied notices of
appeal and assigned the following as error:

"1. The trial court erred to the prejudice of defendant-appellant A&P in its condusion that
under the terms of the lease the owner's consent must be obtained before any tenant may be
substituted for A&P.

"2. The trial court erred [*8] to the prejudice of defendant-appellant A&P in concluding that
the appellant breached the terms of the lease and that the sublease of CSM was a mere
month-to-month tenancy.

"3. The trial court erred to the prejudice of defendant-appellant A&P by permitting appellee
to testify, over objection, to matters not relevant to appellant's right to sublease the property
in March, 1986.

"4. The trial court erred to the.prejudice of defendant-appellant A&P by granting monetary
relief to plaintiff-appellee in a declaratory judgment action."

The assignments of error are set forth by appellant, A&P, and adopted by appellant, CSM,
with the exception of the fourth assigned error which has no bearing on them.

In their first assignment of error, appellants assert that it was error for the trial court to
conclude that under the terms of the lease the owner's consent was a prerequisite to an
assignment or a sublease.

The original lease executed August 12, 1965 clearly provides that consent is necessary for an
assignment. Paragraph 31 states, "This lease shall not be assigned for any purpose without
the written consent of the Lessor first hand." The lease makes no mention of consent
being [*9] necessary to sublease.

HNS*Assignments and subleases are distinct concepts under the law. The differences are
succinctly discussed in Jo^h Brothers Co. v. F. W. Woolworth Co. (N D Ohio 1985), 641 F.
Supp. 822:

"It is fundamental that the distinction between an assignment and a sublease lies in the
extent to which the original lessee has parted with his interest. * * * An assignment of a
leasehold is a transaction whereby a lessee transfers his entire Interest In the leased
premises for the unexpired term. * * * If a lessee makes a transfer of the leased property for
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less than the balance of the term he has made a sublease of theleased property. * * *
Further, the lessee must part with all of his reversionary interest in the property to create an
assignment. * * *" Id. at 824. (Citations omitted.)

The determining factor, therefore, is whether the lessee has given up all of his interest in the
lease or Just part of it.

It is equally clear HN-77in Ohio that the making of a sublease Is not a breach of a lease that
prevents assignments. Cross v. Commercial Real Estate Co. (1914), 16 Ohio N.P. (n.s.) 97.

In the present case, appellee argues that the [*10] language of Paragraph 31 Is ambiguous,
based on the subsequent conduct of the parties; and, therefore, the subsequent conduct of
the parties should be interpreted by the court to determine what the parties actualty
intended. This is circular logic. Ambiguity is determined from the language of the document
itself. The language in the original lease is clear on its face, so it is not necessary to look
beyond the lease to determine the parties' intentions. As the Ohio Supreme Court stated In
Kelly v. Medical Life Ins Co. (1987) . 31 Ohio St. 3d 130•

"* * * 11N3TA court will resort to extrinsic evidence in its effort to give effect to the parties'

intentions only where the language is unclear or ambiguous, or where the circumstances
surrounding the agreement invest the language of the contract with a special meaning. **
*" Id. at 132. (Emphasis added.)

The trial court concluded that, based on Paragraph 31 and the course of conduct between
A&P and the owners from 1965 until the present, express consent by the owner was a
prerequisite to A&P assigning or subletting their interests in the leased premises. The trial
court erred in considering the course of conduct of the [*11] parties in light of the fact.that
Paragraph 31 was clear on its face. Even if the course of conduct were considered, the
evidence in the present case that on one occasion, in 1979, the owner's consent was
requested by A&P to sublet the premises can hardly constitute a course of conduct which
warrants altering the dear language used in the lease.

For the foregoing reasons, the trial court erred in concluding that, under the terms of the
original lease, the owner's consent was a prerequisite to a sublease.

Appellants' first assignment of error is well taken.

In their second assignment of error, appellants claim the lower court erred in conduding that
A&P breached the terms of the lease and that the sublease of CSM was a mere month-to-
month tenancy.

For the reasons given in the discussion conceming the first assignment of error, it is clear
that A&P had the authority to sublet the premises without the consent of Smith. However, a
review of the events that occurred indicates that A&P failed to sublet the premises to CSM in
accordance with the original lease. To begin with, A&P failed to exercise Its option to renew
the lease within the allotted time. Next, A&P tried to use the promise [*12] of a new
sublease as a way to delay its decision whether to renew the lease. Finally, without ever
renewing its lease with Smith, A&P tried to force Smith into buying out its rights under the
sublease at a price that was drastically higher than had been discussed In prior negotiations.

The trial court was correct in finding that Smith gave A&P a thirty-day extension to renew the
lease on February 28, 1986 In exchange for A&P's commitment to procure a more favorable
sublease with CSM from which Smith could expect to receive approximately $ 2,600 per
month. It Is our opinion that Smith's extension constituted consideration adequate to
effectively amend the terms of the original lease agreement. Letters sent between Smith and
A&P from February through August of 1986 indicate the intentions of both parties to provide
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Smith a higher monthly income once a sublease with CSM could be executed.

It is clear that Smith allowed CSM to remain on the premises after March 1986, despite the
fact that A&P had not exercised its option to renew, based on the promises of A&P to execute
a favorable new sublease with CSM. Therefore, once A&P executed the new sublease with
CSM, Smith was entitled to a[# 13] fair share of the proceeds.

Smith testified at trial that in telephone conversations he had with representatives of A&P
during March 1986, he was told that A&P could probably get $ 3,000 in a new sublease with
CSM and that he would receive a flat rate of perhaps $ 2,600 per month. As it turned out,
A&P did, in fact, sign a sublease with CSM at a rate of $ 3,000 per month. However, A&P
continued to pay Smith $ 900 per month in accordance with the terms of the original lease.

The trial court determined that Smith was entitled to $ 2,600 per month and, additionally,
the othee covenants as to maintenance and taxes contained in the 1965 original lease would
remain in effect. This was based on its conciusion that A&P breached the terms of the original
lease by subletting the premises to CSM without Smith's consent. The trial court concluded
that CSM was a month-to-month tenant.

For the reasons set forth in our discussion of the first assignment of error, A&P did not
breach the terms of the original lease. However, it is our opinion that, under the 1986
amendment to the lease, Smith is entitled to $ 2,600 per month, which is the same dollar
figure reached by the trial court but with [*14] different reasoning. Further, A&P's sublease
with CSM is valid and will continue for its duration, and CSM is not a month-to-month tenant.
Therefore, appellant's second assignment of error is well taken.

In their third assignment of error, appellants claim the trial court erred by permitting the
appellee to testify to matters not relevant to A&P's right to sublease the property in March,
1986.

Appellants argue that appellee's complaint for a declaratory Judgment only alleged that
Paragraph 31 of the original lease had been violated in that A&P did not obtain consent
before executing the sublease with CSM in 1986. They assert, therefore, that the trial court
should not have permitted the admission of exhibits and testimony relating to events which
happened after the expiration of the then existing term of the lease on February 28, 1986 as
they were irrelevant.

in appellee's complaint, he alleged that A&P's actions constituted a breach of the lease
agreement and, therefore, A&P and CSM had no right to continue occupying the premises.
Appellee specificaiiy asked the trial court to declare the lease void as well as determine the
rights, duties and obligations of each of the parties [*15] In accordance with the terms of
the original lease.

It is clear that, in order to determine whether A&P breached the terms of the lease, the trial
court had to first determine whether the terms of the original lease were still applicable in
light of the subsequent amendments or whether the lease expired on its own because of
A&P's failure to renew. Without answers to these questions, It would have been impossible to
determine the rights of the parties in accordance with the terms of the original lease; Events
that occurred subsequent to February 28, 1986 had a direct bearing on whether the lease
was renewed and on the parties' rights under any new agreement. Therefore, the trial court
properiy admitted evidence of the parties' conduct subsequent to February 28, 1986.

Appellants' third assignment of error is overruled.

In its fourth assignment of error, appellant, A&P, ciaims the trial court erred in granting
monetary relief to the appellee in a declaratory judgment action. HN47In order to obtain
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monetary relief in a declaratory judgment action, the prayer for relief must contain either an
express request for a money judgment or one which may be construed as such. )epoe v.
Bl^j*161 Cross (1980), 67 Ohio App 2d 87.

In the present case, it is clear that appellee did not expressly request monetary relief in his
complaint for a declaratory judgment. However, appellee argues that a primary obligation
under any lease is the payment of rent. Therefore, in a declaratory judgment action that
sought to determine the rights, duties, and obligations of the parties under the lease, it was
within the court's discretion to award monetary relief. Appellee's argument is sound. To
require appellee to take further action to enforce the trial court's determination of the rights,
duties, and obligations of the parties under the lease would only serve to burden the courts
further.

Appellants' fourth assignment of error is without merit.

Since we have determined that the first and .second assignments are well taken, the
judgment of the trial court is modified to reflect that the appellee's consent (Smith) Is not a
prerequisite to sublease the premises. Further, appellant, CSM, Is not a month-to-month
tenant as held by the trial court but, rather, CSM's sublease is valid for the duration of the
five-year term which commenced March 1, 1986. Appellee is entitled to receive $
2,600 [*17] per month as rent under the terms of this agreement.

Therefore, for the reasons stated herein, the judgment of the trial court is modified and
affrmed as modified.
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1989 U.S. Dist. LEXIS 16907, *

UNITED STATES OF AMERICA, Plaintiff, v. AMERICAN SOCIETY OF COMPOSERS, AUTHORS
AND PUBUSHERS, Defendants. IN THE MATTER OF THE APPUCATION OF SALEM MEDIA OF

CAUFORNIA, INC., et al., Applicants. For Licenses for Their Radio Broadcasting Stations

No. Civ. 13-95 (WCC)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

1989 U.S. Dist. LEXIS 16907

December 21, 1989

SUBSEQUENT HISTORY:
[*1]

Adopting Order of June 6, 1990. Reported at 1990 U.S. D"i.st. LEXIS 6890.

PRIOR HISTORY:

Adopting Magistrate's Document of December 21, 1989, Reported at

CASE SUMMARY

PROCEDURAL POSTURE: Defendant society brought a motion to dismiss applications by
plaintiff govemment on behalf of applicant stations for a determination of reasonabie
license fees for the use of the music in the copyright repertoire of the society.

OVERVIEW: The stations entered into license agreements with the society for the use of
the music in the copyright repertoire of the society. Applications were brought by the
govemment on behalf of the stations to have the agreements rescinded and to substitute
a court determination of reasonable fees on the ground that the stations signed the license
agreements because of the society's misrepresentations regarding the availability of other
alternatives. The society brought a motion to dismiss the applications. The court ruled that
a contract induced by fraud or misrepresentation was voidable and subject to rescission,
and that to sustain such a claim a piaintifff must show that the defendant made a false
statement of material fact upon which the plaintiff reasonably relied to his detriment in
entering into the agreement. Further, the court held that a misrepresentation claim was
not sustained unless the recipient's reliance on the statement was reasonable or
justifiabie. The court granted in part and denied in part the motion, concluding that the
stations did not provide sufficient evidence of any actionable misrepresentation to create a
genuine issue of material fact.

OUTCOME: The motion to dismiss the applications was granted in part and denied in part.

CORE TERMS: station, license, terminated, radio, license agreement, misrepresentation,
waiver provision, termination, extension agreement, retroactive, summary judgment, federal
law, state law, negotiation, music, commencing, licensee, interim, recipient, ambiguity,
survive, legal position, consent decree, rate-setting, preexisting, licensing, negotiate, waived,
sworn, general counsel
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Civil Procedure > Summarv )udament > Burdens of Production & Proof > General Overview ic

Civil Procedure > Summary Judqment > Standards > General Overview t

HNZ+tlnder Fed. R. Civ. P. 56(c), a court may enter summary judgment only if it finds that
there Is no genuine issue as to any material fact and that, based on the undisputed
facts, the moving party is entitled to judgment as a matter of law. The movant bears
the Initial burden of Informing the court of the basis for its motion and identifying
those portions of the record that demonstrate the absence of a genuine issue of
material fact. The burden then shifts to the party opposing the motion to produce
sufficient evidence to support a claim that a genuine factual issue exists. In
determining whether a genuine Issue exists, the court must resolve all ambiguities
and draw all reasonable inferences in favor of the party opposing the motion.
However, the opponent may not rest on rote allegations, but must set forth specific
facts showing that there is a genuine issue for triai. Thus, the mere existence of
some metaphysical doubt concerning the facts will not defeat summary judgment,
nor will speculation or conjecture as to the true nature of the
facts. More Like This Headnote

Civil Procedure > Summary Judoment > v' nce ^

Civil Procedure > Summary Judgment > Standards > Materialitv J

HN2+The applicable substantive law will identify which facts are material. If the dispute
about a material fact is genuine, that is, if the evidence is such that a reasonable
jury could return a verdict for the non-moving party, summary judgment is
inappropriate. However, If the evidence, even when viewed in the non-movant's
favor, is legally insufficient to support a verdict for that party, summary judgment
may be granted. More UkeThis Headnote

Civil Procedure > Federal & State Interrelatwnshtos > Choice of law > Generai Overview it

HN3+Controversies governed by federal law do not Inevitably require resort to uniform
federal rules. Whether to adopt state law or to fashion a nationwide federal rule Is a
matter of judicial policy dependent upon a variety of considerations always relevant
the nature of the specific governmental interests and to the effects upon them of
applying state law. Primary considerations are whether there is a need for a
nationally uniform body of federal law, whether application of state law would
frustrate federal policy or functions, and the impact that a uniform federal role might
have on existing relationships under state law. More Like This Headnote
S_fiepard(ze, Restrict By Headnote

Cont2cts law > Defenses > Fraud & Misrepresentation > General Overview

xNnAA contract induced by fraud or misrepresentation is voidable and subject to
rescission. To sustain such a ciaim, a plaintiff must show that the defendant made a
false statement of material fact upon which the plaintiff reasonably relied to his
detriment in entering into the agreement. More LikeThis Headnote

Contracts law > Defenses > Fraud & Misreoresentation > General Overv iew c

xNSt A misrepresentation is actionable only if it Involves a false assertion of
faCt. More Like This Headnote
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Contrads law > Defenses > Fraud & Misrr.Presentadon > General Overview °eJ

++^16+A mere expression of opinion ordinarily does not constitute a misrepresentation and
cannot properly be relied on by the recipient. More Like This Headnote

Contracts taw > Qeknses > Fraud & Mismore.sentation > Genarai Overview ^

xN7+In some circumstances, a statement concerning an individual's state of mind may be
viewed as containing an assertion of fact. If a party makes an assertion as to his
opinion or intention, it may be a misrepresentation if his mentai state is other than
he asserts it to be, or If the facts known to him are incompatible with that opinion.
An opinion may generally only be so viewed, however, if it Is reasonable to do so and
only with respect to facts not disciosed and not otherwise known to the
recipient. More Like This Headnote

y^Y8+Statements reflecting a party's legal position, or his view of the legal import of a
particular document or set of fads, are not properly treated as statements of
fact. More Like This Headnote

Contracts Law > De[enses > Fraud & Misreoresentation > Gene21 Overview t

Mg+Ordinariiy, a misrepresentation claim will not be sustained unless the recipient's
reliance on the statement was reasonable or justifiable. More uke This Headnote

Contmds Law > Defenses > Fraud & Misreoresentation > General Overview t

HNSO+Refiance on another party's misrepresentation is not reasonable if the misled party
had access to the facts and could have ascertained the truth of the matter. From
this general proposition it follows that reiiance. on another party's representation as
to matters of law is generally not justified. As between the two parties to a
contract, the recipient is ordinarify expected to draw his own condusions or to seek
his own independent legal advice. Reliance on another party's representations Is
particularly unreasonable when claimed by knowledgeable or sophisticated persons
with some experience in the matters at hand, espedaliy with respect to statements
made by an adversarial party. More Like This Headnote

Contrects Law > Performance > Discharges & Terminatlons t

Labor & Emolovment Law > EmpWfnrnt Relationshios > Emolovment Contracts > CondRions & Terms > Trade

Secrets & Unfair Comcetitbn > Noncomoetition & Nondisdosure Ayreements C

HMIl+Ordinarily, contract provisions do not continue to bind the parties after the contract
has been terminated. Consequently, if one of the parties wishes a contract term to
remain in effect after the contract ends, the contract must say so explicitly. Thus,
for example, in an employment setting, If the employee's rights are to be limited
after he ceases to work for the employer, the employment contract must contain an
explicit non-competition clause or other post-employment restraint detailing the
nature and duration of the restriction on his activities. More ukeThis Headnete

Contracts 4aw > Contract Interoretation > General Overview t
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HN12.+ A contract should be read in a manner that will give independent meaning to each
of its terms and not reduce them to mere surplusage. More Like This Headnote

Contracts Law > Contract Interoretation > General Overview

Contracts !aw > Defenses > Ambiauitv & Mistake > General Overvlew

Sontracts Law > Fortnatlon > Ambiguitv & Mistake > Generai Overv

HN13.+Any ambiguity is to be construed against the drafter, particularly when the drafter
has greater bargaining power or uses a standard form. More ukeThis Headnote

7UDGES: Michael H. Dolinger, United States Magistrate.

OPINION BY: DOLINGER

OPINION: Salem Media and numerous other commercial radio stations ("the applicants")
have applied to this Court pursuant to Article IX(A) of the Amended Final Judgment for a
determination of reasonable license fees for the use of the music in the copyright repertoire
of the American Society of Composers, Authors and Publishers ("ASCAP"). (See United States
v. ASCAP, 1950-51 Trade Cas. (CCH) para. 62,595 (S.D.N.Y. 1950).) ASCAP has moved to
dismiss the applications of 152 of the applicants.

For the reasons that follow, I recommend that this motion be granted in part and denied in
part.

Background

In 1982; a number of commercial radio stations instituted an Article IX(A) rate-setting
proceeding entitled In the Matter of the Application of WGN of Caiifornia, Inc., et al. ("WGN").
The application was made on behalf of approximately 2000 radio stations, which were
represented by the so-called "Ali-Industry Committee."

While the WGN proceeding was pending, many radio stations whose [*2] existing licenses
were due to expire entered into license extension agreements with ASCAP. (See, e.g., Exh. C
to Affidavit of Bernard Korman, Esq., swom to January 13, 1989.) In substance, these
agreements maintained the status quo but provided for future retroactive adjustment of the
stations' license fees in accordance with the outcome of the WGN proceeding. These
agreements also contained a provision stating that the licensee waived its right to apply
either to ASCAP or to the Court for terms other than as determined in the WGN action. The
agreements provided that they could be terminated at any time by either party upon three
months' notice.

After lengthy negotiations, ASCAP and the All-Industry Committee reached a rate agreement,
which was approved by this Court in August 1986. The settlement agreement established
blanket and per-program licensing fees for the period January 1, 1983 through December 31,
1990. Foiiowing approval of this agreement, ASCAP offered comparable licenses to other
radio stations that had applied for licenses. Most of the applicants in the current proceeding
signed licenses Incorporating the WGN terms, induding the termination date of [*3]
December 31, 1990. Others, however, continued to operate under the extension agreements
until those agreements were terminated by ASCAP in June 1988.

The current proceeding was commenced on June 30, 1988. The application, which has been
amended a number of times, now appears to embrace 205 commercial radio stations. nl It
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seeks a determination of reasonable fees for "the periods commencing November 1, 1982,
for some of the Applicants [sic] stations and January 1, 1983, for others" (First Amended
Application at 1), but it does not specify which stations are applying for each period.

-------------- Footnotes ---------------

nl See Appendix to this Report, which lists the applicant stations by current status based
upon the representations of counsel reflected in a letter to the Court from Allan Biumstein,
Esq., dated December 20, 1989.

------------End Footnotes--------------

ASC4P's Motion

After filing their initial request for relief, Salem Media et al. filed a series of three amended
applications, each reflecting new additions to and withdrawals from the list of applicant
stations. [*4] Following the filing of the second amended application, which embraced 210
stations, ASCAP moved to dismiss the application with respect to 169 stations, all of which it
contended were barred from seeking relief here either because they are now licensed for the
period commencing In November 1982 or January 1983 or because they allegedly gave up
their right to seek court reiiefunder the consent decree when they entered into license
extension agreements with ASCAP while the WGN proceeding was pending.

After the initial filing of its motion, ASCAP withdrew its demand for dismissal with respect to
eight of the stations and twenty other stations withdrew from this proceeding. Subsequently
the applicants filed a Third Amended Application, which added sixteen applicant stations. Of
these sixteen, ASCAP consented to the inclusion of five as current applicants but seeks
dismissal of the other eleven as now being licensed. (See Aug. 10, 1989 letter to the Court
from Allan Blumstein, Esq.) As a result of these developments, as well as modifications of the
list of stations to reflect their correct status, ASCAP's motion to dismiss is now addressed to
144 stations.

ASCAP's motion divides [*5] the contested radio stations into two groups. The larger group
consists of 139 stations that signed iicenses in the form approved In the WGN proceeding.
Although these stations were not parties to that proceeding, at its termination they were
offered, and accepted, license agreements embodying the WGN terms for the period January
1, 1986 through December 31, 1990.

ASCAP asserts that since these stations have entered into license agreements for the
relevant period; they cannot seek a redetermination of fees in this Court. In response, the
stations argue that they did not sign the agreements voluntarily, but rather because they
were told by ASCAP that they had no aiternative. Ciaiming that they were misled by ASCAP,
they seek to have the agreements rescinded and to substitute a court determination of
reasonable fees.

The second group consists of five stations that are alleged by ASCAP to have waived their
right to seek a court-determined license fee when they signed extension agreements,
because those agreements contained language stating that the licensee thereby waived its
right to seek an independent rate. Although ASCAP terminated these extension agreements
in June 1988 [*6] -- as the agreements permitted It to do -- it asserts that the waiver
provision continues to bar the licensees from applying to the court for a determination of fees
for any period covered by the WGN agreement. The applicants argue that the waiver
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provision lapsed when the extension agreement was terminated, and that they are therefore
free to seek a court determination of fees for the period following the termination.

ANALYSIS

A. The Nature of the Motion

ASCAP's notice of motion did not cite a specific rule under which it was being made and
simply requested dismissal of the application. However, since both the motion and the
opposition papers were accompanied by affidavits and other extrinsic evidence, the motion is
most appropriately viewed as one for summary judgment. See generally Falls Riverway
Realty v. Niagara Falls, 754 F.2d 49. 53-54 (2d Cir. 1985) . Consistent with the requirements
of Rule 56 as interpreted by the Second Circuit, this Court notified the applicants at oral
argument that it viewed the motion as in effect seeking summary judgment (Tr. 15), a point
that must in any event have been dear.to the applicants, since the notice of motion
was [*7] accompanied by an affidavit of ASCAP's general counsel and the motion rested
squarely on the testimony contained in that affidavit, and since the applicants responded with
affidavits. See National Ass'n of Pharmaceutical Mfrs v. Ayerst Laboratories, 850 F .2d 904
911 (2d Cir. 19881 (citing, inter alia, In re G & A Books Inc 770 F.2d 288 295 (2d Cir.
1985), cert. denied, 475 U.S. 1015 (1986): Chandler v. Coughlin. 763 F.2d 110, 113 (2d Cir.
1985)) . n2 In order to ensure no unfair surprise, at oral argument the Court questioned
counsel for the applicants as to whether his dients needed any additional time to procure
further evidence to oppose the motion, and he represented that the applicants were prepared
to have the court rule on the basis of the existing papers. (Tr. 15, 16-17, 37-38.)
Accordingly, I treat the motion to dismiss as a motion for summary judgment. .

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n2 At the outset, the applicants sought denial of ASCAP's motion on the basis of certain
procedural failings, including, for example, the failure to serve a Rule 3(g) Statement and to
include a memorandum of law with its initial motion papers. These surprising failings have
since been substantially remedied by ASCAP, and do not justify denial of the motion to the
extent that it may otherwise be merited.

------------EndFOotnotes=-------------[*8]

B. General Standards for Summary Judgment

yN1TUnder Fed. R. Civ. P. 56(c), a court may enter summary judgment only if it flnds that
there is no genuine issue as to any material fact and that, based on the undisputed facts, the
moving party is entitled to judgment as a matter of law. See, e.g., Anderson v. Liberty
Lobby, Inc., 477 U.S. 242 247-48 (1986); Horn & Hardart Co. v. Pillsbury Co.. 888 F.2d 8.
10 (2d Cir. 1989); Montana v. First Federal Savings & Loan Ass'n 869 F .2d 100, 103 (2d Cir.
1989)s Knight v. U.S. Fire Ins. Co.. 804 F.2d 9. 11 (2d Cir. 1986), cert. denied, 480 U.S. 932
(1987). The movant bears the initial burden of informing the court of the basis for its motion
and identifying those portions of the record that demonstrate the absence of a genuine issue
of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The burden then shifts
to the party opposing the motion to "produce sufficient evidence to support a claim that a
genuine factual Issue exists." Gutwein v. Roche Laboratories. 739 F.2d 93 95 (2d Cir. 1984)_

In determining whether a genuine issue exists, the court must resolve all ambiguities and
draw all reasonable [*9] inferences in favor of the party opposing the motion. liorn &
Hardart, 888 F.2d at 10: Montana, 869 F.2d at 103; Donahue v . Windsor Locks Board of Fire
Comm'rs. 834 F.2d 54, 57 (Id Cir. 1987)F Patrick v. LeFevre. 745 F.2d 153, 158 (2d Cir.
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1984 . However, the opponent may not rest on rote allegations, but must set forth specific
facts showing that there is a genuine issue for trial. Fed R. Civ. P. 56(e). Thus, the mere
existence of some "metaphysical doubt" concerning the facts will not defeat summary
judgment, Matsushita Electrical Industrial Co. v. Zenith Radio Corp^ 475 U.S. 574, 586
198 nor will speculation or conjecture as to the true nature of the facts. Quarles v.

General Motors Corp 758 F.2d 839 840 (2d Cir. 1985l

HK2"*"The applicable substantive law will identify which facts are material. Anderson, 477 U.S.
at 248. If the dispute about a material fact is genuine -- that Is, if the evidence is such that a
reasonable jury could return a verdict for the non-moving party -- summaryjudgment is
inappropriate. Id. However, if the evidence, even when viewed in the non-movant's favor, is
legally insufficient to support a verdict for that party, summary [*10] judgment may be
granted. See id. at 249. 252.

C. The Applicable Law

It is not immediately apparent what body of law govems this sui generis matter. Accordingly,
although the parties did not address this preliminary question, I pause briefly to do so.

The Supreme Court has developed a two-step analysis for questions of this sort. "The first
step [in determining whether state or federal law governs] is to ascertain which law creates
the cause of action. . . ." Burks v. Lasker, 441 U.S. 471, 475 (1979). Accord, Carlson v.
Green 446 U.S. 14, 23 (1980}; Keebler Co. v. Rovira Biscuit Corp., 624 F.2d 366 371 (1st
Cir. 1980) ( 'The law to be applied in the federal courts, whether jurisdiction is premised on
the presence of a federal question or on diversity, is that law that Is the source of the right
sued upon."); Matemaiiy Yours v. Your Maternity Shop . 234 F.2d 538, 540-41 n.1 (2d Cir.
1956 . On the current motion, it is fair to characterize the relevant issues as a product of
federal law in that they concem the question of whether and under what circumstances an
applicant for relief pursuant to the antitrust consent decree may be deemed to have
waived [*11] Its right to Invoke the rate-setting authority of this Court. Thus, we may
conclude that federal law controls.

This determination does not end the inquiry, however, as the second and "more difficult task"
is to "giv[e] content to this federal rufe." United States v. Kimbell Foods, Inc.. 440 U.S. 715,
727 (1979). This Involves a decision as to "whether, although federal law govems, state law
should be incorporated to provided the content of that federal law." Mardan Coru v. C G C
Music, Ltd., 804 F.2d 1454. 1457 (9th Cir. 1986).

N"37Controversies. ..governed by federal law, do not inevitably require resort to uniform
federal rules. Whether to adopt state law or to fashion a nationwide federal rule is a matter
of judicial policy "dependent upon a variety of considerations always relevant the nature of
the specific govemmentai interests and to the effects upon them of applying state law."

Kimbell, 440 U.S. at 727-28 (citations omitted) (quoting United States v. Standard Oil Co.
332 U.S. 301T310 (1947)). Accord, Wilson v. Omaha Indian Tribe, 442 U.S. 653. 671-72
(1979). Primary considerations are whether there is a need for a nationally uniform body of
federal [*12] law, whether application of state law would frustrate federal policy or
functions, and the impact that a uniform federal role might have on existing relationships
under state law. See Wilson,442 U.S. at 672-73R Kimbeli, 440 U.S. at 728-29; Mardan. 804
F.2d at 1458. See also In re Agent Orange Product Liabiiity Litigation. 635 F.2d 987, 990.
993 (2d Cir. 1980), cert. denied, 454 U.S. 1128 (1981)(focusing on substantiality of federal
interest).

Although the federal interest in the current controversy may be said to predominate,
nationwide uniformity of law is not really an issue here, for uniformity of application is
equally possible under any law, since all cases of a similar nature wili necessarily be brought
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In this Court as long as the Amended Final Judgment is in force. There is no reason to
suspect that application of state law would adversely affect any federal policy or function, or
that application of uniform federal law would have any impact whatsoever on existing
relationships under state law.

Furthermore, as a practical matter It makes little difference here whether we look to state or
federal common law, for the latter, to the extent that it exists, [*13] appears substantially
the same as the former with respect to the simple questions of contract law presented here.
Accordingly, and in view of the parties' apparent indifference, I will assume that New York
law, as well as compatible common-law principles from other jurisdictions, may be pressed
into service here. I turn, then, to the claims at issue.

D. The Involuntary Signing Gaim

As noted, 139 of the applicant stations entered into iicense agreements incorporating the
terms of the WGN license for a period concluding at the end of 1990. These agreements
obviously undercut any claim of entitlement on the part of the stations to Invoke the rate-
setting authority of this Court.

In resisting this conclusion, the stations seek to have this Court relieve them of their
obligations under their licenses. They daim that they did not in fact sign the WGN license
agreements voluntarily, but rather did so because of ASCAP's misrepresentations regarding
the availability of other alternatives.

In support of this. position, the stations offer the affidavits of the General Counsel of three
stations and the General Manager of another station. Each asserts that ASCAP's
representatives [*14] told him that the interim and extension agreements entered into
during the pendency of the WGN proceeding prospectively bound the signatories to the All-
Industry licenses; that they had no alternative to signing the All-Industry agreements; that
ASCAP would not negotiate a separate agreement on different terms with stations not
represented by the All-Industry Committee; and that use of ASCAP-controlled music by
unlicensed stations would constitute copyright infringement. (Opposition at 15, 16-18;
Affidavit of Emil S. Cuccio, swom to March 21, 1989, at para. 6; Affidavit of Gordon Bell,
swom to March 20, 1989, at paras. 5, 7.) The stations, believing they had no choice and
fearing the threat of litigation, then signed the Aii-Industry agreements. (Cuccio Aff. at
paras. 6, 7; Bell Aff. at para. 7.)

According to the stations, ASCAP's representations were false because the stations did in fact
have a choice, and were not prospectively bound to the WGN licenses. (Tr. 29-30.) Since
they were induced to enter into the licenses by ASCAP's misrepresentations, they argue,
those licenses should be held unenforceable.

Hx`r-*A contract induced by fraud or misrepresentation is voidable and [*15] subject to
rescission. See, e.g., Hoke v. Shanker. 108 A.D.2d 1065 485 N.Y.S.2d 634, 636 (3d Dep't),
app. den., 65 N.Y.2d 605, 493 N.Y.S.2d 1027 (1985); Mix v. Neff, 99 A.D.2d 180 182-83,
473 N.Y.S.2d 31, 33 (3d Dep't 1984). To sustain such a claim, a plaintiff must show that the
defendant made a false statement of material fact upon which the plaintiff reasonably relied
to his detriment in entering into the agreement. See, e.g., Cohen v. Wedbush, Noble, Cooke,
Inc., 841 F.2d 282, 287 (9th Cir. 1988); Rush v. Oppenheimer & Co. 650 F. Supo. 682, 683-
84 (S.D.N.Y. 1986): CQmtomark Inc. v. Satellite Communications NetworkR 116 A.D.2d 499
500-01, 497 N.Y.S.2d 371, 372 (1st Dep't 1986); Clearview Concrete Products Corp. v. S.
Charles Gherardi Inc., 88 A.D.2d 461, 467. 453 N.Y.S.2d 750, 754-55 (2d Dep't 1982); AU,
Restatement (Second) of Contractss § 164(1) & comment a (1981). ri3

-------------- Footnotes---------------
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n3 Although scienter (knowledge of falsity or reckless disregard of the truth or falsity of the
representation) is required in an action for damages, it is not required when the remedy
sought is rescission. Even an innocent misrepresentation constitutes a ground for rescission,
as long as the mispresentation is material. Rush 650 F. Supp at 683- Albany Motor Inn &
Restaurant v. Watkins. 85 A.D.2d 797, 798, 445 N Y 5 2d 616, 617 (3d Dep't 1981).

------------ EndFootnotes-------------- [*16]

In this case, the applicants' misrepresentation claim suffers from two fatal defects. First, it
does not appear that ASCAP's representatives made any false statements of fact, as opposed
to expressing either their opinion or ASCAP's legal position. Second, the applicants' reliance
on ASCAP's alleged misrepresentations could not possibly be considered reasonable.

H^57A misrepresentation Is actionable only if it involves a false assertion of fact. See id. §
159 & comments a, c. ymVA mere expression of opinion ordinarily does not constitute a
misrepresentation and cannot properly be relied on by the recipient. See Stern v. Satra
Corp., 539 F.2d 1305, 1308 (2d Cir. 1976); Samuels v. Eieonora Beheer B.V. 500 F . Supp .
1357, 1364 (S.D.N.Y. 1980). afPd, 661 F.2d 907 (2d Cir. 1981): George Backer Mgmt. Corp.
v. Acme Quilting Co.. 46 N Y 2d 211, 220, 413 N Y S 2d 135. 140 (1978); Charid Properties,
Inc. v. Beraer, 37 A.D.2d 987 327 N Y S 2d 821 822 (2d Dep't 1971), affd mem., 32
N.Y.2d 667. 343 N.Y.S.2d 132 (1973); Restatement (Second) of Contracts §§ 168(1) 169 &
comment b.

~N?TIn some circumstances, a statement concerning an individual's state of mind may be
viewed [*17] as containing an assertion of fact. If a party makes an assertion as to his
opinion or Intention, it may be a misrepresentation if his mental state is other than he
asserts it to be, or if the facts known to him are incompatibie with that opinion. See
Cristallina S.A. v. Christie, Manson & woods Int'l. 117 A.D.2d 284, 294-95 502 N Y S 2d
165, 172-73 (1st Dep't 1986); Stahl Equities Corp. v. Prudential Bldg . Maintenance Corp., 95
A.D.2d 222, 229. 465 N.Y.S.2d 718. 722 (1st Dep't 1983) (citing Chase Manhattan Bank v.
Perla. 65 A.D.2d 207, 210. 411 N.Y.S.2d 66, 68 (4th Dep't 1978)); Restatement (Second) of
Contracts § 159 comment d, § 168(2) & comment d. An opinion may generally only be so
viewed, however, "[i]f It is reasonable to do so" and only with respect to "facts not disclosed
and not otherwise known to the recipient." Id. § 168(2).

The distinction between assertions of fact and expressions of opinion often becomes blurred
in the context of adversarial legal relationships. The nature of legal advocacy Is such that
both parties can be expected to make self-interested statements regarding various aspects of
the controversy and to assert as true that which is only [*18] arguable. For this reason, NN8
Tstatements reflecting a party's legal position, or his view of the legal import of a particuiar
document or set of facts, are not properly treated as statements of fact. See, e.g., Amoco Oil
Co. v. Ashcraft, 791 F.2d 519, 521 (7th Gr. 1986); Macon-Bibb County Hosp. Auth. v.
Georgia Kaolin Co, 646 F. Supp. 90 93 (M D Ga. 1986), aff d, 817 F.2d 98 (11th Cir.
1987); Charid Properties, 37 A.D.2d at 987. 327 N Y S 2d at 822 . Cf. Deutsch v. Health
Insurance Plan, 573 F. Supp. 1433 1440-41 (S D N Y 1983) (a party's litigation plans are
not "facts").

Thus, the assertions about which the applicants here complain, though perhaps expressed in
absolute terms, are properly viewed as statements of legal opinion or position only. In stating
that there were no aiternatives to the so-called AII-Industry license and that the Interim or
extension licenses prospectively bound the signers to the rates set in the WGN proceeding,
ASCAP was simply articulating its view of the legal consequences of the stations' signing of
the extension agreements and its own unwillingness to negotiate aitemative forms of
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licenses. Since this was evidently an accurate [*19] characterization of ASCAP's views, it
did not constitute a misrepresentation of its mental state, so to speak. And in indicating that
any stations not signing licenses would be subject to copyright infringement suits, ASCAP
was obviously only pointing out -- accurately -- the legal consequences of that failure.

In sum, these statements simpiy do not amount to misrepresentations of fact. To the extent
that they were even arguably false, they were simply expressions of ASCAP's legal position.
Moreover, given ASCAP's bargaining power and stated position with respect to the types of
licenses that it would offer to radio stations, its statement to the effect that the stations "had
no choice" accurately represented both its own beliefs and the practical realities of the
situation if the stations wished to avoid Iltigation.

Even if we assume, however, that ASCAP's statements constituted false statements of fact,
the applicants' claim cannot be sustained. HN97Ordinarily, a misrepresentation daim will not
be sustained unless the recipient's reliance on the statement was reasonable or justifiable.
See, e.g., United States v. Wallace & WallaceFuel Oil Co 540 F. SupQ419, 428-29
(S.D.N.Y. [*20] 1982); Barcomb v. Alford. 125 A.D.2d 907. 908 510 N Y S 2d 267, 269
(3d Dep't 1986); Charid Properties, 37 A D 2d at 987 327 N Y S 2d at 822• Restatement
(Second) of Contracts ij 164 & comment d; E.A. Famsworth, Contracts § 4.14 (1982). In this
case, the applicants' asserted reliance on the statements was plainly not reasonable.

Hn10,7Reliance on another party's misrepresentation is not reasonable if the misled party had
access to the facts and could have ascertained the truth of the matter. Cohen. 841 F.2d at
287 (citing cases); see, e.g., Marsh Investment Corp. v. Langford 620 F. Supp 880 884-85
(E.D. La. 1985), aff'd, 784 F.2d 184 (5th Cir. 1986); Barcomb 125 A.D.2d at 908. 510
N.Y.S.2d at 269: Lanzi V. Brooks, 54 A.D.2d 1057. 1058-59. 388 N Y S 2d 946 948 (3d
Dep't 1976), afrd, 43 N.Y.2d 778 402 N.Y.S.2d 384 (1977);_ Charid Properties, 37 A.D.2d at
987, 327 N.Y.S.2d at 822. From this general proposition it follows that reliance on another
party's representation as to matters of law Is generally not justified. See, e.g., Rovai
American Managers, Inc. v. IRC Holding Corp., 885 F.2d 1011, 1016 (2d Cir. 1989): Morin v.
Trupin [*21] 711 F Supp 97, 104 (S D N Y 1989) (citing Verschell v. Pike, 85 A.D.2d
690, 691 445 N.Y.S.2d 489, 491 (2d Dep't 1981). "[A]s between the two parties to a
contract, the recipient is ordinarily expected to draw his own conclusions or to seek his own
independent legal advice." Restatement (Second) of Contracts § 170 comment b. Reliance on
another party's representations is particularly unreasonable when claimed by knowledgeable
or sophisticated persons with some experience in the matters at hand, especially with respect
to statements made by an adversarial party. See Northem Oil Co. v. Standard Oil Co.. 761
F.2d 699, 704-05 (Temp. Emer. Ct. App.). cert. denied, 474 U.S. 821 (1985); Rosenbero v.
Pilisbury Co.. 718 F. Supp. 1146 1155 (S.D.N.Y. 1989); Marsh 620 F. Supp. at 885: New
York State Urban Develooment Corp. v. Marcus Garvey Brownstone Houses, Inc ; 98 A D 2d
767, 770, 469 N.Y.S.2d 789, 794 (2d Dep't 1983); Barcomb, 125 A.D.2d at 908, 510
N.Y.S.2d at 269. Compare West Side Federal Savings & Loan Ass'n v. Hirschfeld. 101 A D 2d
380, 386, 476 N.Y.S.2d 292, 295-96 (1st Dep't 1984); Restatement (Second) of Contracts
§6 169(b) & (c).

In this case, [*22] the authors of the two affidavits proffered by the stations with respect
to ASCAP's representations were an attorney serving as general counsel to three radio
stations and a general manager who had been involved in his station's music licensing
arrangements for more than a decade. (Cuccio Aff. at para. 1; Bell Aff. at para. 1.) These
individuais were obviously familiar with the Amended Final Judgment and sophisticated in the
business of obtaining music licenses. Thus, there is no reason why they could not have
determined for themselves -- with or without consultation with legal counsel -- what other
alternatives were available to them. Moreover, since ASCAP was essentially an adversary
party with goals and legal views that could be expected to diverge from those of the radio
stations, these sophisticated afflants could not reasonably have thought that ASCAP was
stating anything other than its self-interested legal position. Accordingly, to the extent that

121
iI nI)nrvu



Get a Document - by Citation - 1989 U.S. Dist. LEXIS 16907 Page 11 of 20

these individuais, and the four stations that they represent, actually did rely on ASCAP's
representations as fact, such reliance was not reasonable.

As for the other 135 stations that signed WGN license agreements, the applicants [*23]
have presented no evidence at all to demonstrate that any misrepresentations were made or
that the stations relied upon them or that such reliance was reasonable.

Rather, they rely on ASCAP's communications with the two above-mentioned individuals and
aver that "[t]hese communications suggest that other Applicant stations may have been
similarly misie[]d." (Opposition at 15.) This Invitation to speculation is clearly not sufficient to
defeat a summary judgment motion. As noted, those affidavits do not demonstrate either
that misrepresentations of fact were made or that reliance on such representations could
have been justified. Moreover, even if we assume that ASCAP's statements could be
considered misrepresentations of fact and that the two affiants' reliance on ASCAP's
representations was reasonable, the affidavits of two individuais representing four stations
can hardly be said to constitute a fair sample from which any inference can be drawn
regarding the other 135 radio stations. In sum, the affidavits cannot serve as a source of
evidence to create any concrete issue of fact between those 135 stations and ASCAP.

At most, the affidavits submitted by the applicants suggest that [*24] the stations were
faced with a Hobson's choice. Given two distasteful aiternatives, the stations made a
business decision to opt for what they evidently viewed as the lesser of two evils, namely,
agreeing to the WGN licenses. That the decision was made in difficult circumstances resulting
in part from ASCAP's asserted inflexibility does not mean that it was fraudulently induced.

In sum, the applicants have not provided sufficient evidence of any actionable
misrepresentation to create a genuine issue of material fact. n4

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n4 Although not mentioned by the parties,. it is.worth noting that this case also does not
come within the scope of the so-called "economic duress" defense to contract obligations.
See, e.g. Kamerman v. Steinberg, Dkt. No. 89-7054, slip op. 6585, 6602-03 (2d Cir. Dec. 6,
1989) (quoting Gulf & Western Corp. v. Craftique Prods. Inc., 523 F. Supp. 603, 610
(S.D.N.Y. 1981)). To invoke such a defense the party must demonstrate a threat to act
unlawfully and an absence of any aiternative except submission to the threat. See, e.g., id.
at 6603 (quoting Hammelburger v. Foursome Inn Corp., 54 N.Y.2d 580, 593 n.4 446
N.Y.S.2d 917. 924 n.4 (1981)): Business Incentives Co. v. Sony Corp. of America, 397 F.
Supp. 63, 69-70 (S.D.N.Y. 1975). The stations have failed to demonstrate that ASCAP
threatened to do anything not legally permissible or that they had no option in the face of
such a threat, such as litigation in the rate court. See, e.g., Gulf & Westem, 523 F. Supp. at
610 (breach of contract suit is such an alternative).

------------ EndFootnotes-------------- [*25]

E. The Post-1990 Perfod

In an effort to save at least a portion of their application, the 139 stations argue that, even if
bound by their WGN licenses through December 31, 1990, they are entitled to remain in this
proceeding to seek a determination of fees for a later period, commencing in 1991. They are
wrong.

The jurisdiction of this Court is defined with some precision by the Amended Finai Judgment.
It establishes a procedure under which a performer of music must first request a license from
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ASCAP. Upon such a request, ASCAP is required to propose a fee for the form of license
requested, and the parties are to attempt in the first instance to negotiate an agreement on
the terms of the license. Only if the parties are unable to reach an agreement and more than
sixty days have passed since the licensee has requested a license may it file an application
with the rate court requesting a determination of a"reasonabie fee" for the license it seeks.
See generally United States v. American Society of Composers, Authors and Publishers
(Application of Showtime/The Music Channel Inc.), Memorandum and Order at 9-10 (S.D.N.Y.
July 8, 1986).. In essence, then, the Decree imposes [*26] on the parties a duty to
negotiate the specific terms of the license and limits the Court's role to setting the fees for
the license that the music user has requested of ASCAP.

In this case the stations have apparently not asked ASCAP for a license for a period
commencing in 1991 (see Tr. 38-40), and necessarily they have engaged in no negotiations
with ASCAP specifically for such a license. Indeed, it is difficult to imagine how either side
could reasonably be expected to have discussed in the-eariy or mid-1980's what terms would
be appropriate for a licence covering the 1990's.

Since the stations have not met the prerequisites for invoking the jurisdiction of the rate
court for a post-1990 license, their attempt to remain in this proceeding on the basis of such
a futuristic exercise must be rejected. If the stations request such a license in the future and
cannot reach an agreement with ASCAP, there will be occasion to consider the matter. At
present, however, it is decidedly premature.

F. The Extension Licenses

The five remaining contested applicants present a far stronger argument for remaining In this
proceeding. These five stations never signed a final license agreement [*27] with ASCAP,
but rather entered into standard form extension agreements binding themselves to pay the
same as before on an interim basis while the WGN proceeding was pending. The principal
question posed by ASCAP's.motion with respect to these stations concems the scope and
duration of the waiver provision in those agreements. According to ASCAP, under the
agreement the stations gave up their right to seek a rate-setting order by this Court and
bound themselves to accept the WGN rate even if, as was the case, ASCAP exercised its right
to terminate the extended license.

The pertinent terms of the agreement are expressed in the foliowing language:

The radio license agreement between [the stations and ASCAP] will expire on December 31,
1982. [ASCAP] and [the stations] hereby agree to extend the agreement, and all of the
terms, conditions and provisions thereof, for an additional term commencing January 1,
1983, and expiring on the last day of the third full calendar month following the date of a
written notice of termination given at any time by either [party] to the other by registered or
ceitified mail.

This extension agreement is subject to retroactive adjustment on the basis [*28] of the
terms and conditions anived at for the period beginning January 1, 1983 [by negotiation or
court determination In any proceeding brought by the All-Industry Committee].

[The stations] acknowledge that [the stations] have voluntarily chosen not to be formally
represented by the Committee in negotiations or in any proceeding which the Committee
may bring, or to make our own application under the Amended Final Judgment. [The
stations] hereby waive [their] right to make an application to (ASCAP) or to the Court under
the Amended Final Judgment for terms and conditions other than those arrived at by
[ASCAP's] negotiation with the Committee, or by Court determination of an application made
by the Committee to the Court.
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[ASCAP] and [the stations] hereby agree that at the conclusion of such negotiation or Court
proceedings [ASCAP] will offer the same license agreements on the same basis as the licence
agreements made available to stations represented by the Committee, and [the stations]
shall have the same right to accept them as stations represented by the Committee.

(Exh. C to Affidavit of Bernard Korman, swom to January 13, 1989) (emphasis added). n5

-------------- Footnotes---------------

n5 "The stations" and "ASCAP" have been substituted for "we" and "you" respectively.

------------End Footnotes-------------- [*29]

According to ASCAP, this language bars the applicants from instituting the present
proceeding because it demonstrates that the stations "agreed to be bound by the outcome of
the WGN proceeding [and] understood that they would not be entitled to commence or
otherwise participate in a separate Section IX proceeding." (Korman Aff. at para. 7.) The
applicants, on the other hand, while conceding that they were bound by the WGN terms for
the period during which the extension agreements were in effect (Tr. 20-21, 24-25), dispute
the notion that they should also be bound to the WGN terms after ASCAP terminated the
agreements. They contend that the waiver provision expired when the agreements
themselves expired, and that they are therefore free to seek an independent determination
of fees for the period following ASCAP's termination of the extension agreements. Since they
were not named parties to the WGN proceeding and did not subsequently agree to the WGN
licenses, they argue, there is no reason why they should be bound to the terms of that
proceeding once ASCAP terminated the agreement by which they agreed to be so bound.

We start by noting that ASCAP cannot prevail [*30] on its summary judgment motion
unless the relevant provision unambiguously accords with ASCAP's interpretation. See, e.g.,
Record Ciub of America, Inc. v. United Artists Records, Inc., Dkt. Nos. 89-7039, 7041, slip
op. 6477, 6490-91 (2d Cir. Nov. 20, 1989); Enercomp, Inc. v. McCorhill Pub. Co ., 873 F .2d
536 549 (2d Cir. 1989); Wards Co. v. Stamford Ridgeway Assocs 761 F .2d 117 120 (2d
Cir. 1985). In short, ASCAP must demonstrate that "reasonabie persons could not differ as to
its meaning. .. ." Hunt Ltd. v. Lifschuttz Fast Freight, Inc., Dkt. No. 89-7466, slip op. 357,
364 (2d Cir. Nov. 20, 1989); United States Naval Institute v. Charter Communications 875
F.2d 1044 1048 (2d Cir. 1989) . That is not the case here.

ASCAP in effect contends that the letter agreement compels the stations to accept the WGN
rate and furthermore that it amounts to a waiver of any right to go to the rate court even if
ASCAP has terminated the license that is the subject of the letter contract. These conclusions
are not plainly consistent either with the contractual language or with generally accepted
canons of contract construction.

The central provision of the contract extends [*31] the preexisting license forward without
limitation beyond its December 31, 1982 expiration, subject to two conditions. First, by
operation of the second paragraph it appears that the terms of the license would be altered
retroactively to conform to whatever terms were either agreed to between ASCAP and the
All-Industry Committee or ordered by the rate court in the WGN proceeding. Second, both
ASCAP and the station had the right to terminate the license agreement on three months
written notice.

In view of the first limitation, the stations were presumably bound, as long as the contract
continued in effect, to pay fees in accordance with the prior license and then in accordance
with the WGN agreement to the extent applicable. Indeed, the stations do not argue
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otherwise. n6

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n6 It could conceivably be argued that the language of the second paragraph is not
altogether clear as to whether the WGN rate, once determined, would be automatically
applied or whether ASCAP would have to first offer the WGN rate for the consideration of the
stations, as indicated In the fourth paragraph. As the extension agreement was terminated
by ASCAP, this ambiguity need not be addressed.

------------EndFootnotes--------------[*32]

What is in dispute is whether the station can be held to the WGN rate after the termination of
the license agreement by ASCAP. For this argument ASCAP cites both the "retroactive
adjustment" provision of the agreement and the paragraphin which the station "waive[s] our
right to make an application to you or to the Court ...for terms. ..other than the" WGN
rate.

The "retroactive adjustment" provision by itself plainly cannot sustain ASCAP's analysis since
it refers to adjustment of the license agreement, which is terminable at will by either side.
Once ASCAP chose to terminate the agreement and the three-month notice period expired,
there was no license agreement to be adjusted. Indeed, this conclusion follows that of Judge
Tyler in United States v. ASCAP (Petition of Radio Seaways, Inc.), Civ. 13-95, Memorandum
at p. 6 (S.O.N.Y. June 3, 1974), and it was in deference to that decision that ASCAP modified
its extension agreement to add a waiver provision. The question, then, is whether the
addition of that waiver clause alters the result here. I conclude for several reasons that it
does not unambiguously do so.

ASCAP suggests that the license extension was but one part [*33] of a larger agreement,
that the termination provision referred only to the license portion of the agreement, and that
the termination of the license therefore had no effect on the'other terms of the agreement.
(Tr. 10-11.) Thus, in ASCAP's view, even though the license was terminated, the waiver lives
on. This argument is unavailing.

rrNis;rordinarily, contract provisions do not continue to bind the parties after the contract
has been terminated. See, e.g., M.J. Posner Constr. Co. v. Valley View Development Corp.,
118 A.D.2d 1001, 1002 499 N.Y.S.2d 997. 999 (3d Dep't 1986). Consequently, if one of the
parties wishes a contract term to remain in effect after the contract ends, the contract must
say so explicitly. Thus, for example, In an employment setting, if the erimpioyee's rights are to
be limited after he ceases to work for the employer, the employment contract must contain
an explicit non-competition clause or other post-employment restraint detailing the nature
and duration of the restriction on his activities. See Farnsworth, § 5.3 at 339. See also, e.g.,
Application of Liebhafsky, 100 A.D.2d 764, 768. 474 N.Y.S.2d 723, 727 (1st Dep't) (Kassal,
J., dissenting) (quoting [*34] contract provision that payment obligation shall survive
termination of contract), afrd, 62 N.Y.2d 439. 478 N.Y.S.2d 252 (19841. Here, the
agreement does not give any clear Indication that the termination clause concemed only the
license, as distinguished from the license agreement, or that the waiver provision was
intended to survive such termination.

The initial provision of the contract, which both extends the preexisting license agreement
and authorizes its termination, does not make ciear whether what Is terminable is merely the
license or the entire license extension agreement -- which inciudes the waiver provision and
the separate provision that ASCAP must offer a new license to the station on the basis of
whatever terms are arrived at in the WGN proceeding. If anything, the opening two
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paragraphs can be read to suggest that the sole function of the agreement was to extend the
existing license indefinitely, subject to retroactive adjustment, simply in order to prevent the
station from becoming unlicensed. That this was the entire focus of the agreement is
suggested by its opening sentence, which states, "The radio license agreement between us
will expire on December 31, [*35] 1982," and by the very.characterization of it as an
"extension agreement". Moreover, the second paragraph provides that "[t]his extension
agreement is subject to retroactive adjustment. ..," which suggests that the agreement is
coextensive with the license. If the agreement encompassed more than just the license, it
would have indicated not that "this extension agreement"; was subject to retroactive
adjustment, but that "the license described In paragraph one" was subject to retroactive
adjustment.

The balance of the contract also cuts against ASCAP's interpretation. If, as ASCAP claims, it
was understood that the station would be bound to the WGN rate n7 regardless of ASCAP's
termination of the agreement, the contract would presumabiy have said.so. It did not.
Instead, it made two references to the WGN terms. First, while the license agreement was in
existence it would Incorporate retroactively whatever terms emerged In the WGN proceeding.
Second, ASCAP would be required to offer to the station whatever terms were Imposed in
WGN and the station would have "the same right to accept them as the stations represented
by the Committee."

-------------- Footnotes-=-------------

n7 I use this term as shorthand for the provisions referring to the terms that could either be
negotiated between ASCAP and the All-Industry Committee or imposed by the rate court.

------------ EndFootnotes-------------- [*36]

This language appears to Indicate that while the preexisting licensing agreement was still in
effect, the WGN terms would be automatically imposed. That provision cannot apply,
however, if ASCAP has terminated the agreement. In such a case, It appears, ASCAP would
be bound to offer the WGN terms, and the station would have the option either to accept or
reject them. See United States v. ASCAP (Application of Seaways, Inc.), Memorandum at pp.
5-6 (interpreting similar language of Consent Decree Art. XI(C)).

It is of course conceivabie that ASCAP intended these provisions to reach a different resuit.
For example, one possible interpretation is that if ASCAP terminated the license agreement,
its obligation to offer the WGN rate to the station would survive, as would the waiver
provision. Under such a scenario the station would be forced to choose between two
altematives -- either accepting the WGN rate or foregoing ASCAP licensing. The problem with
this type of analysis is that it offers at best an arguable interpretation that is not as
persuasive as a contrary reading. In substance, this construction would read the contract as
binding the station to the future [*37] WGN rate. If, however, ASCAP wanted simply to
bind the stations to the WGN rate, it could simply have provided that the preexisting license
was extended and would remain in effect subject to retroactive modification to conform to
the WGN license. The contract was not drafted in this manner, however, see generally
George Backer Mgmt. Coro v. Acme Ouiiting Co, 46 N Y 2d at 218, 413 N Y S 2d at 138
("Had that been their intention, surely no problem of draftsmanship would have stood In the
way of its being spelled out.*), and ASCAP's construction of what It did inciude does not
accord with a reasonable reading of these terms.

Apart from the presumption against survival of individual terms of a terminated contrdct,
ASCAP's reading runs afoul of the oft-cited principle that NN12Ta contract should be read In a
manner that will give Independent meaning to each of Its terms and not reduce them to mere

126
htr..•/h"..^n., io.,;" ,•^,../"..s...t,^.,;e„e^ m-1.7,Y1odGf7MOCGl O^l}.A 1l.Ge1.l14.....ie22..Y......... i i fl1MMG



Get a Document - by Citation - 1989 U.S. Dist. LEXIS 16907 Page 16 of 20

surplussage. See, e.g., United States Naval Institute v . Charter Communications, suQra, 875
F.2d at 1049-50 (citing cases); 67 Waii Street Co. v. Frankiin Nat'I Bank . 37 N.Y.2d 245, 248,
371 N.Y.S.2d 915. 918 (1975); Farnsworth, Contracts § 7.11 at 497. If the contract [*38]
was designed simply to Impose the WGN terms, the termination provision would have no
independent significance, and the additional provision requiring ASCAP to "offer" the WGN
terms to the station and giving the station °the right to accept them" would equally have no
separate meaning.

Not only is ASCAP's interpretation of the contract not strongiy supported by the language of
the agreement, it Is not compelled by the circumstances in which the agreement was signed.
See, e.g., Cross & Cross Prooerties, Ltd. v. Everett Allied Co., 886 F . 2d 497, 502 (2d Cir.
1989) (court must look to language and context in order to construe contract). Given the
uncertainty of the outcome of the pending WGN negotiations and proceeding and the
desirability of allowing the stations to remain licensed in the interim, one may fairly Infer that
the agreement was intended solely as a temporary licensing mechanism that could be
replaced with a regular license when that became feasible. Since at the time one could not
safely predict what terms would be imposed in WGN, it would have been reasonable for the
parties to agree that the stations should be given the option of rejecting those [*39] terms
and seeking whatever terms they could get from either ASCAP or the rate court. n8 However,
during the period when both parties chose to leave the agreement intact, the operative terms
would be found in the prior iicense agreement and then in whatever provisions were
incorporated from the WGN license. This arrangement would give both sides some flexibility
but ensure stability while the temporary licensing agreement remained in place.

-------------- Footnotes---------------

n8 Under Article XI(C) of the Consent Decree, ASCAP was bound to offer to similarly situated
stations whatever rate terms it negotiated with the WGN stations.

------------ EndFootnotes --------------

ASCAP also fails to offer any evidence of circumstances, conduct, or usage tending to suggest
that the licensees believed that they were binding themselves into the future to the WGN
license even if the agreement were terminated. ASCAP simply declares that "[t]here can be
no serious doubt that the parties understood this language. . .to bar those stations from
applying for licenses on terms different from those to be reached [*40] in WGN." (Korman
Aff. at para. 9.) It is worth noting that ASCAP never actually says that the licensees
"understood" that they were bound through the end of the WGN period. It simply reiterates
that they knew they were bound, as they presumably did, but does not say for how long,
which Is the crucial point.

In sum, neither the agreement itself nor the surrounding circumstances nor later events give
any persuasive indication that the waiver provision was intended to survive the termination
of the extension license or that the signatory stations were bound to the WGN rates after
ASCAP terminated the license agreement. n9 Moreover, even if one were to view the
agreement as entireiy ambiguous on this issue, such ambiguity would have to inure to the
benefit of the applicants, for it Is an accepted rule of contract interpretation that HN13*any
ambiguity is to be construed against the drafter, particularly when the drafter has greater
bargaining power or uses a standard form. See, e.g., Westchester Resco Co. v. New England
Reinsurance Corp.. 818 F.2d 2 3 (2d Cir. 1987); Jacobson v. Sassower. 66 N.Y.2d 991, 993.
499 N Y S 2d 381, 382 (1985); Westbury Small Business Corp. v[*41] Ballarine. 128
Misc. 2d 469 . 477-78 n.4, 489 N.Y.S.2d 815, 822 n.4 (Sup. Ct. 1985), afPd, 125 A.D.2d 462,.
509 N.Y.S.2d 569 (2d Dep't 1986); cf. Levy v. National Union Fire Ins. Co., Dkt. No. 89-
7381, slip op. 223, 226 (2d Cir. Nov. 9, 1989) (contra preferentum does not apply to vary
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unambiguous contract); Schneider v. Revici. 817 F.2d 987 993 (2d Cir. 1987) (ambiguous
covenant not to sue strictly construed against party asserting it). n10

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n9 ASCAP points out that it inserted the waiver provision into its uniform extension
agreement following Judge Tyler's decision in the Radio Seaways case. Judge Tyler ruled that
the retroactive adjustment language alone did not bar the signers of extension agreements
from seeking court intervention. ASCAP then Inserted the waiver provision in the hope that it
would "ensure that stations like the [five] applicants [that signed extension agreements]
would be precluded from commencing a successive proceeding, and would be bound by the
outcome of any pending proceeding. ..." (Korman Aff. at 8.) ASCAP's efforts were successful
insofar as it is not disputed that the waiver provision bars the stations from instituting a
separate proceeding with respect to the period covered by the extension. To the extent that
ASCAP also hoped that the waiver language would bar later proceedings for periods after the
extension agreement had been terminated, however, such a unilateral expectation cannot be
enforced absent explicit language embodying it. [*42]

n10 There is no reason to believe that the individual stations have the type of bargaining
power that might make the general presumption against the drafter inapplicable here.
Compare Schering Corp. v. Home Ins. Co.. 712 F.2d 4 10 n.2 (2d Cir. 1983).

------------ EndFootnotes --------------

In sum, it is evident that ASCAP hasfaiied to demonstrate that its interpretation of the
contract is correct as a matter of law, as is its burden under Rule 56. Necessarily, then, its
summary judgment motion on this issue must be denied.

CONCLUSION

For the reasons stated, I recommend that summary judgment be granted in favor of ASCAP
dismissing the applications of the 139 applicant stations that accepted WGN licenses. I
further recommend that ASCAP's motion for summary judgment be denied with respect to
the five stations that signed only license extension agreements that were terminated by
ASCAP in June 1988.

Pursuant to Rule 7 of the Rules of Proceedings Before A United States Magistrate, the parties
shall have ten (10) days from this date to file written objections to this Report and
Recommendation. Such objections shall be filed with [*43] the Clerk of the Court and
served on all adversaries, with extra copies delivered to the chambers of the Honorable
William C. Conner, Room 1902, and to the chambers of the undersigned, Room 503. Failure
to file timely objections may constitute a waiver of those objections both In the District Court
and on later appeal to the United States Court of Appeals. See Thomas v. Arn,474 U S 140,
150 (1985); Wesofek v. Canadair Ltd.. 838 F.2d 55 58 (2d Cir. 1988); 28 U.S.C & 636(b)
(1);Fed.R.C'rv.P.72,6W,6e.

DATED: New York New York
December 21, 1989

APPENDIX

Master Station List
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Interim licenses - ASCAP withdrew motion to dismiss (8 stations)
KAVC-FM KELP-AM KFAX-FM KJLY-FM
KKLA-FM KPRZ-AM KYTT-FM WRJZ-AM
signed extension agreements (5 stations)

KAGC-AM

KARI-AM

KBQC-FM

KDAZ-AM

KEST-AM

KGCR-FM

KJAY-AM

KKCM-AM

KKKK-FM

KLLF-AM

KNRB-AM

KPOF-AM

KSGL-AM

KTBA-AM

KVIX-AM

KWYD-FM

KYCR-AM

WBMD-AM

WBYO-FM

WCIK-FM

WDBA-FM

WEBG-AM

WFAX-AM

WFEL-AM

WFIF-AM

WGGH-AM

WHVN-AM

WIBF-FM

WJSA-FM

WUH-FM

WLVJ-AM

WNDZ-AM

WOLC-FM

WPIT-AM

WPMH-AM

WRVM-FM

WSHO-AM

WSLM-AM

WSSA-AM

KAIM-AM

KBIF-AM

KCGN-FM

KDOV-FM

KFEL-AM

KHAC-AM

KJNP-AM

KKIM-AM

KKMC-AM

KLOC-AM

KOEA-FM

KPPC-AM

KSPD-AM

KTSJ-AM

KWAM-AM

KXEI-FM
WAEC-AM
WBTX-AM

WCBW-FM
WCRM-FM
WDCT-AM
WEMR-AM
WFCA-FM

WFGW-AM
WFMZ-FM
WGRT-AM
WHWL-FM
WIW-AM
WJYP-FM
WLIX-AM

WMHR-FM
WNLR-AM
WPAQ-AM
WPIT-FM

WPOS-FM
WSCR-AM
WSIV-AM
WSLM-FM
WTAC-AM

KAIM-FM
KBLE-AM

KCNW-AM
KERI-AM
KFLT-AM
KITZ-AM
KJNP-FM
KKEY-AM
KKXX-FM
KMAX-FM
KPLA-AM
KRSS-AM
KTEK-AM
KUDY-AM
KWKY-AM
KZRQ-AM
WARV-AM
WBLL-AM

WCHP-AM

WDAC-FM

WEAS-AM

WEDE-AM

WFCJ-FM

WFIA-AM

WGCR-AM

WGUN-AM

WHYD-AM

WJSA-AM

WKSL-FM

WLNL-AM

WMIT-FM

WOIV-FM

WPEO-AM

WPKO-FM

WRDZ-AM

WSCW-AM

WSJL-FM
WSYW-FM
WTCL-AM

(was listed KPEK-AM)

(was listed KXAK-AM)

(was listed WOHP-AM/WPKO-
AM)

(was listed WWJD-AM)
(was listed WCBX-AM)

(was listed WTOO-FM)

(was listed WATI-FM/WGRT-FM)
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WTHE-AM

WT'SJ-AM
WVOJ-AM

WWCM-AM
WWGL-FM
WXLN-FM

WYLO-AM
WZZD-AM

WTIS-AM

WVCG-AM

WVVX-FM

W WCS-AM

WWGM-AM

WXRI-FM

WYNX-AM

WTMR-AM

WVU-FM

WWBC-AM

WWDJ-AM

W WJC-AM

WYDE-AM

WZLE-FM

currently unlicensed (53 stations)

KBBX-AM
KCGL-FM
KDAR-FM
KGBA-FM
KGRD-FM
KIRV-AM
KLFE-AM
KQCV-AM
KSIV-AM
KXEG-AM
WAIL-AM
WCTN-AM
WFKJ-AM
WGCB-FM
WMCA-AM
WRFD-AM
WTLN-AM
WVCH-AM

KCCV-AM

KCIV-FM

KDFT-AM

KGNW-AM

KHYM-AM

KKOL-FM

KPDQ-AM

KQXI-AM

KSLR-AM

KXEN-AM

WBCM-AM

WEZE-AM

WFLT-AM

WGRT-FM

WRBS-FM

WROL-AM

WTLN-FM

WWRV-AM

KCFO-AM

KCVS-AM

KGER-AM

KGOL-FM

KHAA-FM

KNNN-FM

KPDQ-FM

KSHY-AM

KXAK-AM

WACE-AM

WCCD-AM

WFCV-AM

WGCB-AM

WLOB-AM

WPES-AM

WTGN-FM

WTSB-AM

Deleted from applicant list (20 stations)
(+ = party in WGN proceeding)

KAJN-FM KCTA-AM +
KDFN-AM + KOUL-AM
+
KPWS-AM KRDU-AM

+

WASG-AM + WCLV-FM
+
WCMR-AM + WCTL-FM
+
WEXL-AM + WFRN-FM
+
WGIA-AM + WHME-FM
+
WLXN-AM + WVCY-FM
+
WPJL-AM + WPLW-AM
+

(was listed WGER-AM)

(was listed WHAA-FM)
(was listed KCIB-FM)

(was listed WMMM-AM)

(was listed WNYM-AM)
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Andesson's OnLine Documentation

§ 305.01. Composition and election of board; terms of members.

Page 1 of 1

The board of county commissioners shall consist of three persons who shall be elected as follows:

(A) In November, 1974, and quadrennially thereafter, one county comnvssioner shall be elected to take
office on the first day of January following.

(B) In November, 1972, and quadrennially thereafter, two commissioners shall be elected. The term of
one of such commissioners shall commence on the second day of January next after his election, and the
term of the other commissioner shall commence on the third day of January next after his election.

(C) Thereafter such officers shall hold office for the term of four years and until their successors are
elected and qualified.

ffiSTORY: RS § 839; S&C 243; 70 v 53; 83 v 198; 91 v 338; 98 v 272; GC § 2395; 108 v PtII,1300;
Bureau of Code Revision, 10-1-53; 127 v 894 (Eff 8-30-57); 134 v S 322. Eff 2-25-72.
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§ 305.25. When contracts valid.

No contract entered into by the board of county commissioners, or order made by it, shall be valid
unless it has been assented to at a regular or special session of the board, and entered in the minutes of
its proceedings by the county auditor or the clerk of the board.

HISTORY: RS § 878; S&C 250; 53 v 153, § 4; GC § 2445; Bureau of Code Revision, 10-1-53; 139
v S 114. Eff 10-27-81.
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§ 307.04. Light, heat, and power contracts.

The board of county commissioners may, at any time before or after the completion of any county
building, award contracts for supplying such building with light, heat, or power for any period of time
not exceeding ten years. Sections 5705.41 and 5705.44 of the Revised Code shall not apply to any
such contracts.

HISTORY: GC § 2435-1; 101 v 258; Bureau of Code Revision, 10-1-53; 139 v S 114. Eff 10-27-81.
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§ 307.14. Det'mitions.

As used in sections 307.14 to 307.19, inclusive, of the Revised Code:

(A) "Legislative authority" means the board of county commissioners, board of township trustees, or the
board, council, or commission of a contracting subdivision;

(B) "Contracting subdivision" means any govemmental subdivision or taxing district of the state which,
by its legislative authority, enters into an agreement with a board of county commissioners under the
authority of such sections.

HISTORY: GC § 2450-1; 116 v 102; Bureau of Code Revision. Eff 10-1-53.
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§ 307.15. Agreement and contracts with other units of government.

(A) (1) Subject to division (C) of this section, the board of county commissioners may enter into an
agreement with the legislative authority of any municipal corporation, township, port authority, water or
sewer district, school district, library district, health district, park district, soil and water conservation
district, water conservancy district, or other taxing district, or with the board of any other county, and
such legislative authorities may enter into agreements with the board of county commissioners, whereby
the board undertakes, and is authorized by the contracting subdivision, to exercise any power, perform
any function, or render any service, on behalf of the contracting subdivision or its legislative authority,
that such subdivision or legislative authority may exercise, perform, or render; or whereby the legislative
authority of any municipal corporation undertakes, and is authorized by the board of county
commissioners, to exercise any power, perform any function, or render any service, on behalf of the
county or the board, that the county or the board may exercise, perform, or render. The board of county
commissioners may enter into an agreement with the board of township trustees of any township within
the county, whereby the board of county commissioners or any county official designated by the board,
purchases at the request of the township any materials for the construction, maintenance, or repair of any
township road or for the maintenance or repair of any township building, and sells the materials to the
township at the cost to the county, which cost shall include the purchase price and any expenses incurned
in such purchase, providing the amount involved does not exceed one thousand dollars.

(2) Upon the execution of an agreement described in division (A)(1) of this section, and within the
limitations prescribed by the agreement, the board of county commissioners may exercise the same
powers as the contracting subdivision possesses with respect to the performance of any fimction or the
rendering of any service, which, by such agreement, it undertakes to perform or render, and all powers
necessary or incidental thereto, as amply as such powers are possessed and exercised by the contracting
subdivisions direedy; and the legislative authority of any municipal corporation may exercise the same
powers as the county possesses with respect to the performance of any function or the rendering of any
service, which, by such agreement, it undertakes to perform or render, and all powers necessary or
incidental thereto, as amply as such powers are possessed and exercised by the county directly. In the
absence in the agreement of provisions determining by what officer, office, department, agency, or
authority, the powers and duties of the board shall be exercised or performed, the board shall determine
and assign such powers and duties. In the absence in the agreement of provisions determining by what
officer, office, department, agency, or authority, the powers and duties of the legislative authority of the
municipal corporation shall be exercised or performed, such legislative authority shall determine and
assign such powers and duties. Sections 307.14 to 307.19 of the Revised Code, or any agreement
authorized by those sections, shall not suspend the possession by a contracting subdivision of any power
or function exercised or performed by the board, or the possession. by a county of any power or function
exercised or performed by the contracting municipal corporation, in pursuance of the agreement. Nor
shall the board, by virtue of any agreement entered into under this section, acquire any power to levy
taxes within, and on behalf of, a contracting subdivision unless approved by a majority of the electors of
the contracting subdivision.

(B) Subject to division (C) of this section, the boards of county commissioners of any two or more
counties may contract with each other or by contract create any joint agency to exercise any power,
perform any function, or render any service which any board of county comnvssioners may exercise,
perform, or render.

(C) No board of county commissioners shall enter into any agreement pursuant to division (A) of this
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Anderson's OnLine Documentation Page 2 of 2

section or form a joint agency pursuant to division (B) of this section to exercise, with regard to public
moneys, any investment powers, perform any investment function, or render any investment service on
behalf of a contracting subdivision or its legislative authority, or, with respect to ajoint agency, another
board of county commissioners.

HISTORY: GC § 2450-2; 116 v 102, § 2; 124 v 264, § 11; Bureau of Code Revision, 10-1-53; 127 v
894 (Eff 8-30-57); 130 v 195 (Eff 9-24-63); 132 v Ii 487 (Eff 12-11-67); 133 v H 1(Eff 3-18-69); 146
v. S 81. Eff 9-27-96.

The provisions of § 4 of SB 81 (146 v - ) read as follows:

SECTION 4. My fund that is established by a county for the purpose of invesfing the public moneys of other
counties or subdivisions, and that is in operation on the effective date of this section, shall begin the process of
liquidation within thirty days after such effective date and shall complete the process of Gquidation within eighteen
months after such effective date.

If an asset held in the fund would realize a loss, the asset may be held unfif its maturity or the existenoe of market
conditions allowing for its sale without loss, whichever comes first
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§ 307.16. Method of payment.

Every agreement entered into under sections 307.14 to 307.19. inclusive, of the Revised Code, shall
provide, either in specific terms or by prescribing a method for determining the amounts, for any
paymenM to be made by the contracting subdivision into the county treasury, or by the county to the
municipal corporation, in consideration of the performance of the agreement. In cases where it is
deemed practicable, the agreement may provide that payment shall be made by the retention in .the
treasury of the amounts due from taxes collected for the contracting subdivision and the county auditor
and county treasurer shall be governed by any such provision in settling the accounts for such taxes.

Any agreement entered into by and between two or more boards of county commissioners shall specify
the method of payment for the joint exercise of any power, the joint performing of any function, or the
joint rendering of any service which method of payment shall be authorized and binding on the counties
so long as the agreement is in effect.

HISTORY: GC § 2450-3; 116 v 102, § 3; Bureau of Code Revision, 10-1-53; 127 v 894 (Eff 8-30-
57); 132 v H 487. Eff 12-11-67.
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Anderson's OnLine Documentation

§ 307.19. Application of sections.

Page 1 of 1

Sections 307.14 to 307.19. inclusive, of the Revised Code, do not repeal or abrogate other sections of
the Revised Code authorizing contracts or agreements among particular classes of subdivisions, or
modify or impair the force of such sections in respect of contracts or agreements entered into under such
sections. Nor shall such other sections control or limit the making of agreements under sections 307.14
to 307.19, inclusive, of the Revised Code; it being intended that such sections shall be applied as fully
as though such other sections did not exist.

FIISTORY: GC § 2450-6; 116 v 102, § 6; Bureau of Code Revision. Eff 10-1-53.
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§ 343.01. Establishment of county or joint solid waste management district;.bonds; rules.

(A) In order to comply with division (B) of section 3734.52 of the Revised Code, the board of county
commissioners of each county shall do one of the following:

(1) Establish, by resolution, and maintain a county solid waste management district under this chapter
that consists of all the incorporated and unincorporated territory within the county except as otherwise
provided in division (A) of this section;

(2) With the boards of county commissioners of one or more other counties establish, by agreement, and
maintain a joint solid waste management district under this chapter that consists of all the incorporated
and unincorporated territory within the counties fomiing the joint district except as otherwise provided
in division (A) of this section.

If a municipal corporation is located in more than one solid waste management district, the entire
municipal corporation shall be considered to be included in and shall be under the jurisdiction of the
district in which a majority of the population of the municipal corporation resides.

A county and joint district established to comply with division (B) of section 3734.52 of the Revised
Code shaIl have a population of not less than one hundred twenty thousand unless, in the instance of a
county district, the board of county commissioners has obtained an exemption from that requirement
under division (C)(l) or (2) of that section. Each joint district established to comply with an order issued
under division (D) of that section shall have a population of at least one hundred twenty thousand.

(B) The boards of county commissioners of the counties establishing a joint district constitute,
collectively, the board of directors of the joint district, except that if a county with a form of legislative
authority other tban a board of county commissioners participates, it shall be represented on the board of
directors by three persons appointed by the legislative authority.

The agreement to establish and maintain a joint district shall be ratified by resolution of the board of
county commissioners of each participating county. Upon ratification, the board of directors shall take
control of and manage the joint district subject to this chapter, except that, in the case of a joint district
formed pursuant to division (C), (D), or (E) of section 343.012 [343.01.2] of the Revised Code, the
board of directors shall take control of and manage the district when the formation of the district
becomes final under the applicable division. A majority of the board of directors constitutes a quorum,
and a majority vote is required for the board to act.

A county participating in a joint district may contribute lands or rights or interests therein, money, other
personal property or rights or interests therein, or services to the district. The agreement shall specify
any contributions of participating counties and the rights of the participating counties in lands or
personal property, or rights or interests therein, contributed to or otherwise acquired by the joint district.
The agreement may be amended or added to by a majority vote of the board of directors, but no
amendment or addition shall divest a participating county of any right or interest in lands or personal
property without its consent.
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The board of directors may appoint and fix the compensation of employees of, accept gifts, devises, and
bequests for, and take other actions necessary to control and manage the joint district. Employees of the
district shall be considered county employees for the purposes of Chapter 124. of the Revised Code
and other provisions of state law applicable to employees. Instead of or in addition to appointing
employees of the district, the board of directors may agree to use employees of one or more of the
participating counties in the service of the joint district and to share in their compensation in any manner
that may be agreed upon.

The board of directors shall do one of the following:

(1) Designate the county auditor, including any other official acting in a capacity similar to a county
auditor under a county charter, of a county participating in the joint district as the fiscal officer of the
district, and the county treasurer, or other official acting in a capacity similar to a county treasurer under
a county charter, of that county as the treasurer of the district: The designated county officials shall
perform any applicable duties for the dist<ict as each typically performs for the county of which he is an
official, except as otherwise may be provided in any bylaws or resolutions adopted by the board of
directors. The board of directors may pay to that county any amount agreed upon by the board of
directors and the board of county commissioners of that county to reimburse that county for the cost
properly allocable to the service of its officials as fiscal officer and treasurer of the joint district.

(2) Appoint one individual who is neither a county auditor nor a county treasurer, and who may be an
employee of the district, to serve as both the treasurer of the district and its fiscal officer. That individual
shall act as custodian of the funds of the board and the district and shall maintain all accounts of the
district. Any reference in this chapter or Chapter 3734. of the Revised Code to a county auditor or
county treasurer serving as fiscal officer of a district or custodian of any funds of a board or district is
deemed to refer to an individual appointed under division (BX2) of this section.

The fiscal officer of a district shall establish a general fund and any other necessary funds for the
district.

(C) A board of county commissioners of a county district or board of directors of a joint district may
acquire, by purchase or lease, construct, improve, enlarge, replace, maintain, and operate such solid
waste collection systems within their respective districts and such solid waste facilities within or outside
their respective districts as are necessary for the protection of the public health. A board of county
commissioners may acquire within its county real property or any estate, interest, or right therein, by
appropriation or any other method, for use by a county or joint district in connection with such facilities.
Appropriation proceedings shall be conducted in accordance with sections 163.01 to 163.22 of the
Revised Code.

(D) The sanitary engineer or sanitary engineering department of a county maintaining a district and any
sanitary engineer or sanitary engineering department of a county in a joint district, as determined by the
board of directors, in addition to other duties assigned to that engineer or department, shall assist the
board of county commissioners or directors in the performance of their duties under this chapter and
sections 3734.52 to 3734.575 [3734.57.5] of the Revised Code and shall be charged with any other
duties and services in relation thereto that the board prescribes. A board may employ registered
professional engineers to assist the sanitary engineer in those duties and also may employ financial
advisers and any other professional services it considers necessary to assist it in the construction,
financing, and maintenance of solid waste collection, or other solid waste facilities. Such contracts of
employment shall not require the certificate provided in section 5705.41 of the Revised Code.
Payment for such services may be made from the general fund or any other fund legally available for
that use at times that are agreed upon or as determined by the board of county commissioners or
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directors, and the funds may be reimbursed from the proceeds of bonds or notes issued to pay the cost of
any improvement to which the services related.

(E) (1) The prosecuting attorney of the county shall serve as the legal advisor of a county district and
shall provide such services to the board of county commissioiters of the district as are required or
authorized to be provided to other county boards under Chapter 309. of the Revised Code, except that,
if the board considers it to be necessary or appropriate, the board, on its own initiative, may employ an
attomey or other legal counsel on an annual basis to serve as the legal advisor of the district in place of
the prosecuting attorney. When the prosecuting attomey is serving as the districfs legal advisor and the
board considers it to be necessary or appropriate, the board, on its own initiative, may employ an
attomey or other legal counsel to represent or advise the board regarding a particular matter in place of
the prosecuting attorney. The employment of an attomey or other legal counsel on an annual basis or in
a particular matter is not subject to or governed by sections 305.14 and 309.09 of the Revised Code.

Notwithstanding the employment of an attomey or other legal counsel on an annual basis to serve as the
district's legal advisor, the board may require written opinions or instructions from the prosecuting
attomey under section 309.09 of the Revised Code in matters connected with its official duties as
though the prosecuting attomey were serving as the legal advisor of the district.

(2) The board of directors of a joint district may designate the prosecuting attomey of one of the
counties forming the district to serve as the legal advisor of the district. When so designated, the
prosecuting attorney shall provide such services to the joint district as are required or authorized to be
provided to county boards under Chapter 309. of the Revised Code. The board of directors may pay to
that county any amount agreed upon by the board of directors and the board of county commissioners of
that county to reimburse that county for the cost properly allocable to the services of its prosecuting
attomey as the legal advisor of the joint district. When that prosecuting attoraey is so serving and the
board considers it to be necessary or appropriate, the board, on its own initiative, may employ an
attomey or other legal counsel to represent or advise the board regarding a particular matter in place of
the prosecuting attomey.

Instead of designating the prosecuting attomey of one of the counties fornning the district to be the legal
advisor of the district, the board of directors may employ on an annual basis an attomey or other legal
counsel to serve as the district's legal advisor. Notwithstanding the employment of an attorney or other
legal counsel as the district's legal advisor, the board of directors may require written opinions or
instructions from the prosecuting attorney of any of the counties fomung the district in matters
connected with the board's official duties, and the prosecuting attorney shall provide the written opinion
or instructions as though he had been designated to serve as the district's legal advisor under division (E)
(2) of this seetion.

(F) A board of county commissioners may issue bonds or bond anticipation notes of the county to pay
the cost of preparing general and detailed plans and other data required for the construction of solid
waste facilities in connection with a county or joint district A board of directors of a joint solid waste
management district may issue bonds or bond anticipation notes of the joint solid waste management
district to pay the cost of preparing general and detailed plans and other data required for the
construction of solid waste facilities in connection with a joint district. The bonds and notes shall be
issued in accordance with Chapter 133. of the Revised Code, except that the maximum maturity of
bonds issued for that purpose shall not exceed ten years. Bond anticipation notes may be paid from the
prooeeds of bonds issued either to pay the cost of the solid waste facilities or to pay the cost of the plans
and other data.

(G) To the extent authorized by the solid waste management plan of the district approved under section
3734.521 [3734.52.1] or 3734.55 of the Revised Code or subsequent amended plans of the district
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approved under section 3734.521 [3734.52.1] or 3734.56 of the Revised Code, the board of county
commissioners of a county district or board of directors of a joint district may adopt, publish, and
enforce rules doing any of the following:

(1) Prohibiting or limiting the receipt of solid wastes generated outside the district or outside a service
area prescribed in the solid waste management plan or amended plan, at facilities covered by the plan,
consistent with the projections contained in the plan or amended plan under divisions (A)(6) and (7) of
section 3734.53 of the Revised Code, except that the director of environmental protection may issue an
order modifying a rule adopted under division (Gxl) of this section to allow the disposal in the district
of solid wastes from another county or joint solid waste management district if all of the following
apply:

(a) The district in which the wastes were generated does not have sufficient capacity to dispose of solid
wastes generated within it for six months following the date of the director's order;

(b) No new solid waste facilities will begin operation during those six months in the district in which the
wastes were generated and, despite good faith efforts to do so, it is impossible to site new solid waste
facilities within the district because of its high population density;

(c) The district in which the wastes were generated has made good faith efforts to negotiate with other
districts to incorporate its disposal needs within those districts' solid waste management plans, including
efforts to develop joint facilities authorized under section 343.02 of the Revised Code, and the efforts
have been unsuccessful;

(d) The district in which the wastes were generated has located a facility willing to accept the district's
solid wastes for disposal within the receiving district;

(e) The district in which the wastes were generated has demonstrated to the director that the conditions
specified in divisions (G)(1)(a) to (d) of this section have been met;

(f) The director finds that the issuance of the order will be consistent with the state solid waste
management plan and that receipt of the out-of-district wastes will not limit the capacity of the receiving
district to dispose of its in-district wastes to less than eight years. Any order issued under division (GX1)
of this section shall not become final until thirty days after it has been served by certified mail upon the
county or joint solid waste management district that will receive the out-of-district wastes.

(2) Governing the maintenance, protection, and use of solid waste collection or other solid waste
facilities located within its district. The rules adopted under division (GX2) of this section shall not
establish design standards for solid waste facilities and shall be consistent with the solid waste
provisions of Chapter 3734. of the Revised Code and the ndes adopted under those provisions. The
rules adopted under division (G)(2) of this section may prohibit any person, municipal corporation,
township, or other political subdivision from constructing, enlarging, or modifying any solid waste
facility until general plans and specifications for the proposed improvement have been submitted to and
approved by the board of county commissioners or board of directors as complying with the solid waste
management plan or amended plan of the district. The construction of such a facility shall be done under
the supervision of the county sanitary engineer or, in the case of a joint district, a county sanitary
engineer designated by the board of directors, and any person, municipal corporation, township, or other
political subdivision proposing or constructing such improvements shall pay to the county or joint
district all expenses incurred by the board in connection therewith. The sanitary engineer may enter
upon any public or private property for the purpose of making surveys or examinations necessary for
designing solid waste facilities or for supervising the construction, enlargement, modification, or
operation of any such facilities. No person, municipal corporation, township, or other political
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subdivision shall forbid or interfere with the sanitary engineer or his authorized assistants entering upon
such property for that purpose. If actual damage is done to property by the making of the surveys and
examinations, a board shall pay the reasonable value of that damage to the owner of the property
damaged, and the cost shall be included in the financing of the improvement for which the surveys and
examinations are made.

(3) Governing the development and implementation of a program for the inspection of solid wastes
generated outside the boundaries of this state that are disposed of at solid waste facilities included in the
district's solid waste management plan or amended plan. A board of county commissioners or board of
directors or its authorized representative may enter upon the premises of any solid waste facility
included in the districfs solid waste management plan or amended plan for thepurpose of conducting
the inspections required or authorized by the rules adopted under division (G)(3) of this section. No
person, municipal corporation, township, or other political subdivision shall forbid or interfere with a
board of county commissioners or directors or its authorized representative entering upon the premises
ofany such solid waste facility for that purpose.

(4) Exempting the owner or operator of any existing or proposed solid waste facility provided for in the
plan or amended plan from compliance with any amendment to a township zoning resolution adopted
under section 519.12 of the Revised Code or to a county rural zoning resolution adopted under section
303.12 of the Revised Code that rezoned or redistricted the parcel or parcels upon which the facility is
to be constructed or modified and that became effective within two years prior to the filing of an
application for a permit required under division (A)(2)(a) of section 3734.05 of the Revised Code to
open a new or modify an existing solid waste facility.

(H) A board of county commissioners or board of directors may enter into a contract with any person,
municipal corporation, township, or other political subdivision for the operation and maintenance of any
solid waste facilities regardless of whether the facilities are owned or leased by the county or joint
district or the contractor.

(1) (1) No person, municipal corporation, township, or other political subdivision shall tamper with or
damage any solid waste facility constructed under this chapter or any apparatus or accessory connected
therewith or pertaining thereto, fail or refuse to comply with the applicable rules adopted by a,board of
county commissioners or directors under division (Gxl), (2), (3), or (4) of this section, refuse to permit
an inspection or examination by a sanitary engineer as authorized under division (G)(2) of this section,
or refuse -to permit an inspection by a board of county commissioners or directors or its authorized
representative as required or authorized by rules adopted under division (G)(3) of this section.

(2) If the board of county commissioners of a county district or board of directors of a joint district has
established facility designations under section 343.013 [343.01.3], 343.014 [343.01.4], or 343.015
[343.01.5] of the Revised Code, or the director has established facility designations in the initial or
amended plan of the district prepared and ordered to be implemented under section 3734.521
[3734.52.1], 3734.55. or 3734.56 of the Revised Code, no person, municipal corporation, township, or
other political subdivision shall deliver, or cause the delivery of, any solid wastes generated within a
county or joint district to any solid waste trmwfer, disposal, recycling, or resource recovery facility other
than the facility designated under section 343.013 [343.01.3], 343.014 [343.01.4], or 343.015 [343.01.5]
of the Revised Code, or in the initial or amended plan of the district prepared and ordered to be
implemented under section 3734.521 [3734.52.1], 3734.55. or 3734.56 of the Revised Code, as
applicable. Upon the request of a person or the legislative authority of a municipal corporation or
township, the board of county commissioners of a county district or board of directors of a joint district
may grant a waiver authorizing the delivery of all or any portion of the solid wastes generated in a
municipal corporation or township to a solid waste transfer, disposal, recycling, or resource recovery
faci.lity other than the facility designated under section 343.013 [343.01.3], 343.014 [343.01.4], or
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343.015 [343.01.5] of the Revised Code, or in the initial or amended plan of the district prepared and
ordered to be implemented under section 3734.521 [3734.52.1], 3734.55 . or 3734.56 of the Revised
Code, as applicable, regardless of whether the other facility is located within or outside of the district, if
the board fmds that delivery of those solid wastes to the other facility is not inconsistent with the
projections contained in the district's initial or amended plan under divisions (A)(6) and (7) of section
3734.53 of the Revised Code as approved or ordered to be implemented and will not adversely affect
the implementation and financing of the district's initial or amended plan pursuant to the implementation
schedule contained in it under divisions (AX 12)(a) to (d) of that section. The board shall act on a request
for such a waiver within ninety days after receiving the requesG Upon granting such a waiver, the board
shall send notice of that fact to the director. The notice shall indicate to whom the waiver was granted.
Any waiver or authoriza^tion granted by a board on or before October 29, 1993, shall continue in force
until the board takes action concerning the same entity under this division or until action is taken under
division (G) of section 343.014 [343.01.4] of the Revised Code.

(J) Divisions (G)(1) to (4) and (1)(2) of this section do not apply to the conshuction, operation, use,
repair, enlargement, or modification of either of the following:

(1) A solid waste facility owned by a generator of solid wastes when the solid waste facility exclusively
disposes of solid wastes generated at one or more premises owned by the generator regardless of
whether the facility is located on a premises where the wastes are generated;

(2) A facility that exclusively disposes of wastes that are generated from the combustion of coal, or from
the combustion of primarily coal in combination with scrap tires, that is not combined in any way with
garbage at one or more premises owned by the generator.

(K) (1) A member of the board of county commissioners of a county solid waste management district,
member of the board of directors of a joint solid waste management district, member of the board of
trustees of a regional solid waste management authority managing a county or joint solid waste
management district, or officer or employee of any solid waste management district, for the purposes of
sections 102.03. 102.04. 2921.41. and 2921.42 of the Revised Code, shall not be considered to be
directly or indirectly interested in, or improperly influenced by, any of the following:

(a) A contract entered into under this chapter or section 307.15 or sections 3734.52 to 3734.575
[3734.57.5] of the Revised Code between the district and any county forming the district, municipal
corporation or township located within the district, or health district having territorial jurisdietion within
the district, of which that member, officer, or employee also is an officer or employee, but only to the
extent that any interest or influence could arise from his public office or employment with the political
subdivision or health district; •

(b) A contract entered into under this chapter or section 307.15 or sections 3734.52 to 3734.575
[3734.57.5] of the Revised Code between the district and a county planning commission organized
under section 713.22 of the Revised Code, or regional planning commission created under section
713.21 of the Revised Code, having territorial jurisdiction within the district, of which that member also
is a member, officer, or employee, but only to the extent that any interest or influence could arise from
his public office or employment with the commission;

(c) An expenditure of money made by the district for the benefit of any county forming the district,
municipal corporation or township located within the district, or health district or county or regional
planning commission having territorial jurisdiction within the district, of which that member also is a
member, officer, or employee, but only to the extent that any interest or influence could arise from his
public office or employment with the political subdivision, health district, or commission;
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(d) An expenditure of money made for the benefit of the district by any county forming the district,
municipal corporation or township located within the district, or health district or county or regional
planning commission having territorial jurisdiction within the district, of which that member also is a
member, officer, or employee, but only to the extent that any interest or influence could arise from his
public office or employment with the political subdivision, health district, or commission.

(2) A solid waste management district, county, municipal corporation, township, health district, or
planning commission described or referred to in divisions (K)(1)(a) to (d) of this section shall not be
construed to be the business associate of aperson who is concurrently a member of the board of county
comnvssioners, directors, or trustees, or an officer or employee, of the district and an officer or
employee of that municipal corporation, county, township, health district, or planning commission for
the purposes of sections 102.03. 2921.42. and 2921.43 of the Revised Code. Any person who is
concurrently a member of the board of county commissioners, directors, or trustees, or an officer or
employee, of a solid waste management district so described or referred to and an officer or employee of
a county, municipal corporation, township, health district, or planning commission so described or
refen-ed to may participate fully in deliberations conceming and vote on or otherwise participate in the
approval or disapproval ofany contract or expenditure of funds described in those divisions as a member
of the board of county commissioners or directors, or an officer or employee, of a county or joint solid
waste management district; member of the board of trustees, or an officer or employee, of a regional
solid waste management authority managing a county or joint solid waste management district; member
of the legislative authority, or an officer or employee, of a county forming the district; member of the
legislative authority, or an officer or employee, of a municipal corporation or township located within
the district; member of the board of health, or an officer or employee, of a health district having
territorial jurisdiction within the district; or member of the planning commission, or an officer or
employee, of a county or regional planning commission having territorial jurisdiction within the district.

(3) Nothing in division (K)(1) or (2) of this section shall be construed to exempt any member of the
board of county commissioners, directors, or tnlstees, or an officer or employee, of a solid waste
management district from a conflict of interest arising because of a personal or private business interest.

(4) A member of the board of county commissioners of a county solid waste management district, board
of directors of a joint solid waste management district, or board of trustees of a regional solid waste
management authority managing a county or joint solid waste management district, or an officer or
employee, of any such solid waste management district, neither shall be disqualified from holding any
other public office or position of employment nor be required to forfeit any other public office or
position of employment by reason of his serving as a member of the board of county commissioners,
directors, or trustees, or as an officer or employee, of the district, notwithstanding any requirement to the
contrary under the common law of this state or the Revised Code.

(L) As used in this chapter:

(1) "Board of health," "disposal," "health district," "scrap tires," and "solid waste transfer facility" have
the same meanings as in section 3734.01 of the Revised Code.

(2) "Change in district composition" and "change" have the same meaning as in section 3734.521
[3734.52.1] of the Revised Code.

(3) (a) Except as provided in division (LX3)(b) or (c), and (d), of this section, "solid wastes" has the
same meaning as in section 3734.01 of the Revised Code.

(b) If the solid waste management district is not one that resulted from proceedings for a change in
district composition under sections 343.012 [343.01.2] and 3734.521 [3734.52.1] of the Revised Code,
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until such time as an amended solid waste management plan is approved under section 3734.56 of the
Revised Code, "solid wastes" need not include scrap tires unless the solid waste management policy
committee established under section 3734.54 of the Revised Code for the district chooses to include
the management of scrap tires in the district's initial solid waste management plan prepared under
sections 3734.54 and 3734.55 of the Revised Code.

(c) If the solid waste management district is one resulting from proceedings for a change in district
composition under sectlons 343.012 [343.012] and 3734.521 [3734.52.1] of the Revised Code and if
the change involves an existing district that is operating under either an initial solid waste management
plan approved or prepared and ordered to be implemented under section 3734.55 of the Revised Code
or an initial or amended plan approved or prepared and ordered to be implemented under section
3734. 21 [3734.52.1] of the Revised Code that does not provide for the management of scrap tires and
scrap tire facilities, until such time as the amended plan of the district resulting from the change is
approved under sedion 3734.56 of the Revised Code, "solid wastes" need not include scrap tires
unless the solid waste management policy committee established under division (C) of section
3734.521 [3734.52.1] of the Revised Code for the district chooses to include the management of scrap
tires in the district's initial or amended solid waste management plan prepared under seation 3734.521
[3734.52.1] of the Revised Code in connection with the change proceedings.

(d) If the policy committee chooses to include the management of scrap tires in an initial plan prepared
under sections 3734.54 and 3734.55 of the Revised Code or in an initial or amended plan prepared
under section 3734.521 [3734.52.1] of the Revised Code, the board of county commissioners or
directors shall execute all of the duties imposed and may exercise any or all of the rights granted under
this section for the purpose of managing solid wastes that consist of scrap tires.

(4) (a) Except as provided in division (Lx4)(b) or (c), and (d) of this section, "facility" has the same
meaning as in section 3734.01 of the Revised Code and also includes any solid waste transfer,
recycling, or resource recovery facility.

(b) If the solid waste management district is not one that resulted from proceedings for a change in
district composition under sections 343.012 [343.01.2] and 3734.521 [3734.52.1] of the Revised Code,
until such time as an amended solid waste management plan is approved under section 3734.56 of the
Revised Code, "facility" need not include any scrap tire collection, storage, monocell, monofill, or
recovery facility unless the sofid waste management policy committee established under section
3734.54 of the Revised Code for the district chooses to include the management of scrap tire facilities
in the districfs initial solid waste management plan prepared under sections 3734.54 and 3734.55 of
the Revised Code.

(c) If the solid waste management district is one resulting from proceedings for a change in district
composition under sections 343.012 [343.01.2] and 3734.521 [3734.52.1] of the Revised Code and if
the change involves an existing district that is operating under either an initial solid waste management
plan approved under sec6on 3734.55 of the Revised Code or an initial or amended plan approved or
prepared and ordered to be implemented under section 3734.521 [3734.52.1] of the Revised Code that
does not provide for the management of scrap tires and scraptire facilities, until such time as the
amended plan of the district resulting from the change is approved under section 3734.56 of the
Revised Code, "facility" need not include scrap tires unless the solid waste management policy
committee established under division (C) of section 3734.521 [3734.52.1] of the Revised Code for the
district chooses to include the management of scrap tires in the district's initial or amended solid waste
management plan prepared under section 3734.521 [3734.52.1] of the Revised Code in connection
with the change proceedings.

(d) If the policy committee chooses to include the management of scrap tires in an initial plan prepared
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under sections 3734.54 and 3734.55 of the Revised Code or in an initial or amended plan prepared
under section 3734.521. [3734.52.1] of the Revised Code, the board of county commissioners or
directors shall execute all of the duties imposed and may exercise any or all of the rights granted under
this section for the purpose of managing solid waste facilities that are scrap tire collection, storage,
monocell, monofill, or recovery facilities.

HISTORY: GC § 6600; 123 v 806; Bureau of Code Revision,.10-1-53; 131 v 231 (Eff 9-22-65); 133
v S 314 (Eff 7-23-69); 134 v S 397 (Eff 10-23-72); 136 v H 993 (Eff 7-1-76); 137 v H 435 (Eff 10-25-
78); 140 v H 13 (Eff 3-19-84); 142 v H 592 (Eff 6-24-88); 143 v H 230 (Eff 10-30-89); 143 v H 656
(Eff 4-18-90); 144 v H 150 (Eff 3-4-92); 144 v H 149 (Eff 3-24-92); 144 v H 723 (Eff 4-16-93); 145 v
S 165 (Eff 10-29-93); 145 v S 153 (Eff 10-29-93); 145 v H 685. Eff 3-30-95.
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§ 343.08. Rates and charges; contract for municipal operation of county facilities. .

(A) The board of county commissioners of a county solid waste management district and the board of
directors of a joint solid waste management district may fix reasonable rates or charges to be paid by
every person, municipal corporation, township, or other political subdivision that owns premises to
which solid waste.collection, storage, transfer, disposal, recycling, processing, or resource recovery
service is provided by the district and may change the rates or charges whenever it considers it
advisable. Charges for collection, storage, transfer, disposal, recycling, processing, or resource recovery
service shall be made only against lots or parcels that are improved, or in the process of being improved,
with at least one permanent, portable, or tempomtry building. The rates or charges may be collected by
either of the following means:

(1) Periodic billings made by the district directly or in conjunction with billings for public utility rates or
charges by a county water district established under section 6103.02 of the Revised Code, a county
sewer district established under section 6117.02 of the Revised Code, or a municipal corporation or
other political subdivision authorized by law to provide public utility service. When any such charges
that are so billed are not paid, the board shall certify them to the county auditor of the county where the
lots or parcels are located, who shall place them upon the real property duplicate against the property
served by the collection, storage, transfer, disposal, recycling, processing, or resource recovery service.
The charges shall be a lien on the property from the date they are placed upon the real property duplicate
by the auditor and shall be collected in the same manner as other taxes.

(2) Certifying the rates or charges to the county auditor of the county where the lots or parcels are
located, who shall place them on the real property duplicate against the lots or parcels. The rates or
charges are a lien on the property fiom the date they are placed upon the real property duplicate by the
auditor and shall be collected in the same manner as other taxes.

The county or joint district need not fix a rate or charge against property if the district does not operate a
colleation system.

Where a county or joint district owns or operates a solid waste facility, either without a collection
system or in conjunction therewith, the board of county commissioners or board of directors may fix
reasonable rates or charges for the use of the facility by persons, municipal corporations, townships, and
other political subdivisions, may contract with any public authority or person for the collection of solid
wastes in any part of any district for collection, storage, disposal, transfer, recycling, processing, or
resource recovery in any solid waste facility, or may lease the facility to any public authority or person.
The cost of collection, storage, transfer, disposal, recycling, processing, or resource recovery under such
contracts may be paid by rates or charges fixed and collected under this section or by rates and charges
fixed under those contracts and collected by the contractors.

All moneys collected by or on behalf of a county or joint district as rates or charges for solid waste
collection, storage, transfer, disposal, recycling, processing, or resource recovery service in any district
shall be paid to the county treasurer in a county district or to the county treasurer or other official
designated by the board of directors in a joint district and kept in a separate and distinct fund to the
credit of the district. The fund shall be used for the payment of the cost of the management,
maintenance, and operation of the solid waste collection or other solid waste facilities of the district and,
if applicable, the payment of the cost of colleoting the rates or charges of the district pursuant to division
(A)(1) or (2) of this section. Prior to the approval of the district's initial solid waste management plan
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under section 3734.55 of the Revised Code or the issuance of an order under that section requiring the
district to implement an initial plan prepared by the director, as appropriate, the fund also may be used
for the purposes of division (G)(1) or (3) of section 3734.57 of the Revised Code. On and after the
approval of the district's initial plan under section 3734.521[3734.52.1] or 3734.55 of the Revised
Code or the issuance of an order under either of those seations, as appropriate, requiring the district to
implement an initial plan prepared by the director, the fund also may be used for the purposes of
divisions (G)(1) to (10) of section 3734.57 of the Revised Code. Those uses may include, in
accordance with a cost allocation plan adopted under division (B) of this section, the payment of all
allowable direct and indirect costs of the district, the sanitary engineer or sanitary engineering
deparhnent, or a federal or state grant program, incurred for the purposes of this chapter and sections
3734.52 to 73 34.572 [3734.572] of the Revised Code. Any surplus remaining after those uses of the
fund may be used for the enlargement, modification, or replacement of such facilities and for the
payment of the interest and principal on bonds and bond anticipation notes issued pursuant to section
343.07 of the Revised Code. In no case shall money so collected be expended otherwise than for the use
and benefit of the district.

A board of county commissioners or directors, instead of operating and maintaining solid waste
collection or other solid waste facilities of the district with county or joint district personnel, may enter
into a contract with a municipal corporation having territory within the district pursuant to which the
operation and maintenance of the facilities will be performed by the municipal corporation.

The products of any solid waste collection or other solid waste facility owned under this chapter shall be
sold through competitive bidding in accordance with section 307.12 of the Revised Code, except when
a board of county commissioners or directors determines by resolution that it is in the public interest to
sell those products in a commercially reasonable manner without competitive bidding.

(B) A board of county commissioners or directors may adopt a cost allocation plan that identifies,
accumulates, and distributes allowable direct and indirect costs that may be paid from the fund of the
district created in division (A) of this section and prescribes methods for allocating those costs. The plan
shall authorize payment from the fund for only those costs incurred by the district, the sanitary engineer
or sanitary engineering department, or a federal or state grant program, and those costs incurred by the
general and other fimds of the county for a common or joint purpose, that are necessary and reasonable
for the proper and efficient administration of the district under this chapter and sections 3734.52 to
3734.572 [3734.57.2] of the Revised Code. The plan shall not authorize payment fiom the fund of any
general government expense requued to carry out the overall govemmental responsibilities of a county.
The plan shall.conform to United States office of management and budget Circular A-87 "Cost
Principles for State and Local Governments," published January 15, 1983.

(C) A board of county commissioners or directors shall fix rates or charges, or enter into contracts
fixing the rates or charges to be collected by the contractor, for solid waste collection, storage, traosfer,
disposal, recycling, processing, or resource recovery services at a pubfic meeting held in accordance
with section 121.22 of the Revised Code. In addition to fulfilling the requirements of section 121.22
of the Revised Code, the board, before fixing or changing rates or charges for solid waste collection,
storage, transfer, disposal, recycling, processing, or resource recovery services, or before entering into a
contract that fixes rates or charges to be collected by the contractor providing the services, shall hold at
least three public hearings on the proposed rates, charges, or contract. Prior to the first public hearing,
the board shall publish notice of the public hearings once a week for three consecutive weeks in a
newspaper of general circulatioxi in the county or counties that would be affected by the proposed rates,
charges, or contract. The notice shall include a listing of the proposed rates or charges to be fixed and
collected by the board or fixed pursuant to the contract and collected by the contractor, and the dates,
time, and place of each of the tbree hearings thereon. The board shall hear any person who wishes to
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testify on the proposed rates, charges, or contract.

HISTORY: GC § 6600-7; 123 v 806, § 8; 124 v 539; Bureau of Code Revision,10-1-53; 128 v 773
(Eff 10-12-59); 130 v 207 (Eff 8-9-63); 131 v 234 (Eff 9-22-65); 136 v H 993 (Eff 7-1-76); 137 v S
303 (Eff 2-14-78); 140 v H 13 (Eff 3-19-84); 141 v H 243 (Eff 2-25-87); 142 v H 592 (Eff 6-24-88);
144 v H 723 (Eff 4-16-93); 145 v S 165 (Eff 10-29-93); 146 v H 122. Eff 10-31-96.
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§ 3734.05. Licensing requirements; application for installation and operation permit; public
information sessions and hearings.

(A) (1) Except as provided in divisions (A)(4), (8), and (9) of this section, no person shall operate or
maintain a solid waste facility without a license issued under this division by the board of health of the
health district in which the facility is located or by the director of environmental protection when the
health district in which the facility is located is not on the approved list under section 3734.08. of the
Revised Code.

During the month of December, but before the first day of January of the next year, every person
proposing to continue to operate an existing solid waste facility shall procure a license under this
division to operate the facility for that year from the board of health of the health district in which the
facility is located or, if the health district is not on the approved list under section 3734.08 of the
Revised Code, from the director. The application for such a license shall be submitted to the board of
health or to the director, as appropriate, on or before the last day of September of the year preceding that
for which the license is sought. In addition to the application fee prescribed in division (AX2) of this
section, a person who subnrits an application after that date shall pay an additional ten per cent of the
amount of the application fee for each week that the application is late. Late payment fees
accompanying an application submitted to the board of health shall be credited to the special fund of the
health district created in division (B) of seotion 3734.06 of the Revised Code, and late payment fees
accompanying an application submitted to the director shall be credited to the general revenue fund. A
person who has received a license, upon sale or disposition of a solid waste facility, and upon consent of
the board of health and the director, may have the license transferred to another person. The board of
health or the director may include such tenns and conditions in a license or revision to a license as are
appropriate to ensure compliance with this chapter and rules adopted under it. The terms and conditions
may establish the authorized maximum daily waste receipts for the facility. Limitations on maximum
daily waste receipts shall be specified in cubic yards of volume for the purpose of regulating the design,
construction, and operation of solid waste facilities. Terms and conditions included in a license or
revision to a license by a board of health shall be consistent with, and pertain only to the subjects
addressed in, the rules adopted under division (A) of section 3734.02 and division (D) of section
3734.12 of the Revised Code.

(2) (a) Except as provided in divisions (AX2Xb), (8), and (9) of this section, each person proposing to
open a new solid waste facility or to modify an existing solid waste facifity shall submit an application
for a permit with accompanying detail plans and specifications to the environmental protection agency
for required approval under the rules adopted by the director p»mmt to division (A) of section 3734.02
of the Revised Code and appHcable rules adopted under division (D) of section 3734.12 of the Revised
Code at least two hundred seventy days before proposed operation of the facility and shall concurrently
make appfication for the issuance of a license under division (A)(1) of this section with the board of
health of the health district in which the proposed facility is to be located.

(b) On and after the effective date of the rules adopted under division (A) of section 3734.02 of the
Revised Code and division (D) of section 3734.12 of the Revised Code govetning solid waste transfer
facilities, each person proposing to open a new solid waste transfer facility or to modify an existing solid
waste transfer facility shall submit an application for a permit with accompanying engineering detail
plans, specifications, and information regarding the facility and its method of operation to the
environmental protection agency for required approval under those rules at least two hundred seventy
days before commencing proposed operation of the facility and concurrently shall make application for
the issuance of a license under division (Axl) of this section with the board of health of the health
district in which the facility is located or proposed.
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(c) Each application for a permit under division (A)(2)(a) or (b) of this section shall be accompanied by
a nonrefnndable application fee of four hundred dollars that shall be credited to the general revenue
fund. Each application for an annual license under division (Axl) or (2) of this section shall be
accompanied by a nonrefundable application fee of one hundred dollars. If the application for an annual
license is submitted to a board of health on the approved list under section 3734.08 of the Revised Code,
the application fee shall be credited to the special fund of the health district created in division (B) of
section 3734.06 of the Revised Code. If the application for an annual license is submitted to the director,
the application fee shall be credited to the general revenue fund. If a pennit or license is issued, the
amount of the application fee paid shall be deducted from the amount of the permit fee due under
division (Q) of section 3745.11 of the Revised Code or the amount of the license fee due under division
(A)(1), (2), (3), or (4) of section 3734.06 of the Revised Code.

(d) As used in divisions (A)(2xd), (e), and (f) of this section, "modify" means any of the following:

(i) Any increase of more than ten per cent in the total capacity of a solid waste facility;

(ii) Any expansion of the limits of solid waste placement at a solid waste facility;

(iii) Any increase in the depth of excavation at a solid waste facility;

(iv) Any change in the technique of waste receipt or type of waste received at a solid waste facility that
may endanger human health, as deteanined by the director by rules adopted in accordance with Chanter
119 of the Revised Code.

Not later than thirty-five days after submitting an application under division (A)(2)(a) or (b) of this
section for a permit to open a new or modify an existing solid waste facility, the applicant, in
conjunction with an officer or employee of the environmental protection agency, shall hold a pubHc
meeting on the appfication within the county in which the new or modified solid waste facility is or is
proposed to be located or within a contiguous county. Not less than thirty days before holding the public
meeting on the application, the applicant shall publish notice of the meeting in each newspaper of
general circulation that is published in the county in which the facility is or is proposed to be located. If
no newspaper of general circulation is published in the county,the applicant shall publish the notice in a
newspaper of general circulation in the county. The notice shall contain the date, time, and location of
the public meeting and a general description of the proposed new or modified facility. Not later than five
days after publLChing the notice, the applicant shall send by certified mail a copy of the notice and the
date the notice was published to the director and the legislative authority of each municipal corporation,
township, and county, and to the chief executive officer of each municipal corporation, in which the
facility is or is proposed to be located. At the public meeting, the applicant shall provide information and
describe the application and respond to comments or questions concerning the application, and the
officer or employee of the agency shall describe the pemiit application process. At the public meeting,
any person may submit written or oral comments on or objections to the application. Not more than
thirty days after the public meeting, the applicant shall provide the director with a copy of a transcript of
the full meeting, copies of any exhibits, displays, or other materials presented by the applicant at the
meeting, and the original copy of any written comments submitted at the meeting.

(e) Except as provided in division (A)(2xf) of this section, prior to taking an action, other than a
proposed or final denial, upon an application submitted under division (AX2)(a) of this section for a
permit to open a new or modify an existing solid waste facility, the director shall hold a public
information session and a public hearing on the application within the county in. which the new or
modified solid waste facility is or is proposed to be located or within a contiguous county. If the
application is for a permit to open a new solid waste facility, the director shall hold the hearing not less
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than fourteen days after the information session. If the application is for a permit to modify an existing
solid waste facility, the director may hold both the information session and the hearing on the same day
unless any individual affected by the application requests in writing that the information session and the
hearing not be held on the same day, in which case the director shall hold the hearing not less than
fourtcen days after the information session. The director shall publish notice of the public information
session or public hearing not less than thirty days before holding the information session or hearing, as
applicable. The notice shall be published in each newspaper of general circulation that is published in
the county in which the facility is or is proposed to be located. If no newspaper of general circulation is
published in the county, the director shall publish the notice in a newspaper of general circulation in the
county. The notice shall contain the date, time, and location of the information session or hearing, as
applicable, and a general description of the proposed new or modified facifity. At the public information
session, an officer or employee of the environmental protection agency shall describe the status of the
permit application and. be available to respond to comments or questions concerning the application. At
the public hearing, any person may submit written or oral comments on or objections to the approval of
the application. The applicant, or a representative of the applicant who has knowledge of the location,
construction, and operation of the facility, shall attend the information session and public hearing to
respond to comments or questions concerning the facility directed to the applicant or representative by
the officer or employee of the environmental protection agency presiding at the information session and
hearing.

(f) The solid waste management policy committee of a county or joint solid waste management district
may adopt a resolution requesting expeditious consideration of a specific application submitted under
division (A)(2)(a) of this section for a permit to modify an existing solid waste facility within the
district. The resolution shall make the finding that expedited consideration of the application without the
public information session and public hearing under division (Ax2)(e) of this section is in the public
interest and will not endanger human health, as detemvned by the director by rules adopted in
accordance with Cha,.pter 119. of the Revised Code. Upon receiving such a resolution, the director, at the
director's discretion, may issue a final action upon the application without holding a public information
session or public hearing.pursuant to division (A)(2)(e) of this section.

(3) Except as provided in division (A)(10) of this section, and unless the owner or operator of any solid
waste facility, other than a solid waste transfer facility or a compost facility that accepts exclusively
source separated yard wastes, that commenced operation on or before July 1, 1968, has obtained an
exemption from the requirements of division (A)(3) of this section in accordance with division (G) of
section 3734.02 of the Revised Code, the owner or operator shall submit to the director an application
for a permit with accompanying engineering detail plans, specifications, and information regarding the
faciflty and its method of operation for approval under rules adopted under division (A) of section
3734.02 of the Revised Code and applicable rules adopted under division (D) of section 3734.12 of the
Revised Code in accordance with the following schedule:

(a) Not later than September 24, 1988, if the facility is located in the city of Garfield Heights or Parma
in Cuyahoga county;

(b) Not later than December 24, 1988, if the facility is located in Delaware, Greene, Guernsey,
Hamilton, Madison, Mahoning, Ottawa, or Vinton county;

(c) Not later than March 24, 1989, if the facility is located in Champaign, Clinton, Columbiana, Huron,
Paulding, Stark, or Washington county, or is located in the city of Brooklyn or Cuyahoga Heights in
Cuyahoga county;

(d) Not later than June 24, 1989, if the facility is located in Adams, Auglaize, Coshocton, Darke,
Harrison, Lorain, Lucas, or Summit county or is located in Cuyahoga county outside the cities of
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Garfield Heights, Parma, Brooklyn, and Cuyahoga Heights;

(e) Not later than September 24, 1989, if the facility is located in Butler, Carroll, Erie, Lake, Portage,
Putnam, or Ross county;

(f) Not later than December 24, 1989, if the facility is located in a county not listed in divisions (A)(3)
(a) to (e) of this section;

(g) Notwithstanding divisions (A)(3Xa) to (f) of this section, not later than December 31, 1990, if the
facility is a solid waste facility owned by a generator of solid wastes when the solid waste facility
exclusively disposes of solid wastes generated at one or more premises owned by the grantor regardless
of wbether the facility is located on a premises where the wastes are generated and if the facility
disposes of more than one hindered thousand tons of solid wastes per year, provided that any such
facility shall be subject to division (A)(5) of this section.

(4) Except as provided in divisions (A)(8), (9), and (10) of this section, unless the owner or operator of
any solid waste facility for which a permit was issued after July 1, 1968, but before January 1, 1980, has
obtained an exemption from the requirements of division (A)(4) of this section under division (G) of
section 3734.02 of the Revised Code, the owner or operator shall submit to the director an application
for a permit with accompanying engineering detail plans, specifications, and infomiation regarding the
facility and its method of operation for approval under those rules.

(5) The director may issue an order in accordance with Chapter 3745. of the Revised Code to the owner
or operator of a solid waste facility requiring the person to submit to the director updated engineering
detail plans, specifications, and information regarding the facility and its method of operation for
approval under niles adopted under division (A) of section 3734 .02 of the Revised Code and applicable
rules adopted under division (D) of section 3734.12 of the Revised Code if, in the direotor's judgment,
conditions at the facility constitute a substantial threat to public health or safety or are causing or
contributing to or threatening to cause or contribute to air or water pollution or soil contamination. Any
person who receives such an order shall submit the updated engineering detail plans, specifications, and
information to the director within one hundred eighty days after the effective date of the order.

(6) The director shall act upon an application submitted under division (AX3) or (4) of this section and
any updated engineering plans, specifications, and information submitted under division (AX5) of this
section within one hundred eighty days after receiving them. If the director denies any such permit
application, the order denying the application or disapproving the plans shali include the requirements
that the owner or operator submit a plan for closure and post-closure care of the facility to the director
for approval within six months after issuance of the order, cease accepting solid wastes for disposal or
transfer at the facility,.and commence closure of the facility not later than one year after issuance of the
order. If the director determines that closure of the facility within that one-year period would result in
the unavailability of sufficient solid waste management fact7ity capacity within the county or joint solid
waste management district in which the facility is located to dispose of or transfer the solid waste
generated within the district, the director in the order of denial or disapproval may postpone
commencement of closure of the facility for such period of time as the director finds necessary for the
board of county commissioners or directors of the district to secure acoess to or for there to be
constructed within the district sufficient solid waste management facility capacity to meet the needs of
the district, provided that the director shall certify in the director's order that postponing the date for
commencement of closure will not endanger ground water or any property surrounding the facility,
allow methane gas migration to occur, or cause or contribute to any other type of environmental
daniage.

If an emergency need for disposal capacity that may affect public health and safety exists as a result of
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closure of a facility under division (AX6) of this section, the director may issue an order designating
another solid waste facility to accept the wastes that would have been disposed of at the facility to be
closed.
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§ 373452. County or joint solid waste management districts to be established; exemptions.

(A) In order to prepare, adopt, submit, and implement a solid waste management plan that complies
with section 3734.55 of the Revised Code, the board of county commissioners of each county either
shall establish and maintain a solid waste management district under Chapter 343. of the Revised
Code, or shall participate in establishing and maintaining a joint solid waste management district with
one or more other such boards under that chapter, in compliance with division (B) of this section. Except
as otherwise provided in this division, all of the incorporated and unincorporated territory of the county
shall be under the jurisdiction of the county or joint solid waste management district for the purposes of
preparing, adopting, submitting, and implementing the solid waste management plan for the county or
joint district and for the purposes of providing for, or causing to be provided for, the safe and sanitary
management of solid wastes within all of the incorporated and unincorporated territory of the county or
joint solid waste management district.

If a municipal corporation is located in more than one solid waste management district, the entire
municipal corporation shall be considered to be included in and shall be under the jurisdiction of the
district in which a majority of the population of the municipal corporation resides.

(B) Not later tban March 24, 1989, the board of county commissioners of each county shall do one of
the following:

(1) Establish a county solid waste management district under Chapter 343. of the Revised Code;

(2) With the boards of county commissioners of one or more other counties, establish a joint solid waste
management district under that chapter.

Upon adoption of the resolution establishing a county district, or upon entering into an agreement with
one or more other such boards to establish a joint district, the board of county commissioners shall mail
a copy of the resolution or agreement to the director of environmental protection. Fach county and joint
solid waste management district established to comply with this division shall have a population of not
less than one hundred twenty thousand unless an exemption has been granted under division (Cx1) or
(2) of this section.

(C) (1) The board of county commissioners of a county with a population of fewer than one hundred
twenty thousand in which one or more solid waste faciHties are located that have sufficient remaining
capacity to dispose of all solid wastes generated within the county, or that has entered into a firm
agreement that provides for the disposal of all solid wastes generated within the county whether within
or outside the county or state, for a period of not less than ten years after June 24, 1988, may apply to
the director for an exemption from the requirement under division (B) of this section that each district
have a population of at least one hundred twenty thousand. The exemption application shall be
accompanied by the board's certification and demonstration of access to sufficient soGd waste
management facility capacity to provide for the disposal of the solid wastes generated in the county
during that ten-year period.

If the director finds that the board has made the demonstration required by this division, he shall issue an
order under division (G) of section 3734.02 of the Revised Code exempting the board from that
requirement of division (B) of this section.
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(2) The board of county commissioners of a county with a population of less than one hundred twenty
thousand that does not have sufficient solid waste management facility capacity within the county or
access to sufficient capacity by contract to make the demonstrations required by division (C)(1) of this
section may submit to the director, not later than December 24, 1988, a statement of how the board will
provide for sufficient solid waste facility capacity within the county or for access to sufficient solid
waste management facility capacity to dispose of all solid wastes generated within the county during the
subsequent ten-year period. The statement shall be accompanied by a study of the fmancial feasibility of
the measures proposed in the statement that shall contain an inventory of all existing solid waste
disposal, transfer, and resource recovery facilities and recycling activities in the county and estimates of
the remaining capacity available at each such facility; estimates of the amounts of solid wastes that will
be generated within the county during each year of the subsequent ten-year period; an identification of
the additional solid waste management facilities and capacity the county intends to provide to dispose of
those estimated amounts of solid wastes; and a schedule for implementation of the measures proposed in
the statement and estimates of the capital and operating costs, and rates that will be charged to meet
those costs, for those additional facilities, or contracts for access to solid waste management facility
capacity, identified in the study. Within sixty days after receiving the statement and financial feasibility
study from any such board of county commissioners, the director shall approve or disapprove the
statement and study. The director shall approve such a statement and financial feasibility study only if
they demonstrate a technically and economically feasible means of providing for the environmentally
sound management of solid wastes generated in the county during the subsequent ten-year period. If the
director approves the statement and financial feasibility study of a county, he shall issue an order under
division (G) of section 3734.02 of the Revised Code exempting the board from the requirement of
division (B) of this section that each county or joint district have a population of at least one hundred
twenty thousand.

(D) Upon expiration of the nine-month period under division (B) of this section, the director shall
determine which counties failed to submit a copy of the resolution or agreement required by that
division or, for those that filed a resolution or agreement, which of them failed either to establish a
county or joint solid waste management district having a population of at least one hundred twenty
thousand or to obtain an exemption order under division (C)(1) or (2) of this section. Within twelve
months after Jhme 24, 1988, the director shall issue to the board of county commissioners of each county
having a population of at least one hundred twenty thousand that failed to comply with division (B) of
this section or that obtained an exemption order under division (C)(I) or (2) of this section an order in
accordance with Chapter 3745. of the Revised Code directing the board to submit a copy of the
resolution or agreement or to establish a county or joint solid waste management district within thirty
days after issuance of the order and, upon adoption of the resolution, to mail a copy of it to the director.

With respect to those counties having a population of fewer than one hundred twenty thousand that
either failed to comply with division (B) of this section or submitted a resolution or agreement for
establishment of a county or joint solid waste management district and failed to obtain an exemption
under division (C)(1) or (2) of this section, the director shall make a determination as to how one or
more of those counties should be combined with one another, with the county solid waste management
district of a county that complied with division (B) of this section regardless of whether the complying
county obtained an exemption under division (CX1) or (2) of this section, or with a joint district formed
by counties that complied with division (B) of this section, to form a joint district with a population of at
least one hundred twenty thousand that, in the director's judgment, will be most conducive to
achievement of the objectives of the state solid waste management plan adopted under section 3734.50
of the Revised Code and of this chapter. After making any such determination, the director shall mail
notice of the determination to the board of county commissioners of each county named in it Within
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thirty days after mailing notice of the determination, the director shall hold a public meeting in each of
the counties named in the determination. Thereafter, the director shall issue an order in accordance with
Chapter 3745. of the Revised Code to each board of county commissioners named in the determination
directing the boards to enter into an agreement to establish a joint solid waste management district under
Chapter 343. of the Revised Code within a specified reasonable period of time and to mail a copy of
the agreement to the director.

Notwithstanding section 119.06 of the Revised Code, the director may issue orders under this division
without the necessity for holding an adjudication hearing in connection with the order and without fust
issuing a proposed action under section 3745.07 of the Revised Code.

(E) Sections 3734.52 to 3734.57 and ChaDter 343. of the Revised Code do not prohibit any person,
municipal corporation, or township from providing solid waste collection services; establishing,
enlarging, modifying, or replacing a solid waste facility; or establishing and collecting rates or charges
for the use of those facilities or services that are in compliance with sections 3734.01 to 3734.13 of
the Revised Code, rules adopted under those sections, the solid waste management plan of the county or
joint solid waste management district having territorial jurisdiction over the facility or service area
approved or ordered under seCtion 3734.521 [3734.52.1] or 3734.55 of the Revised Code, amendments
to the plan approved or ordered under section 3734.521 [3734.52.1] or 3734.56 of the Revised Code,
and rules adopted under division (G) of section 343.01 of the Revised Code. In the instance of a solid
waste facility for or on behalf of which general obligation or revenue bonds were issued or a loan was
made under Chapter 133.. 343., or 6123. of the Revised Code on or before the effective date of the
solid waste management plan of the county or joint district in which the facility is located, nothing in
this section, in Chapter 343. of the Revised Code, or in the plan or amended plan of the district
prohibits or limits the constmction, operation, use, repair, or maintenance of the faaility or the
establishment and collection of rates or charges for use of the facility, regardless of whether the facility
complies with the district's plan or amended plan, until such time as the principal of and interest on any
such bonds or loan have been paid in full or until the owner abandons the facility.

The solid waste management plan or amended plan of each county or joint district shall provide for the
maximum feasible utilization of solid waste facilities that were in operation within the district, or for
which permits were issued under section 3734.05 of the Revised Code, on or before the effective date
of the plan or amended plan and that are in compliance with sections 3734.01 to 3734.13 of the
Revised Code and rules adopted under those sections. The plan or amended plan shall incorporate all
solid waste recycling activities that were in operation within the district on the effective date of the plan
or amended plan.

HISTORY: 142 v H 592 (Eff 6-24-88); 143 v H 656 (Eff 4-18-90); 144 v H'723. Eff 4-16-93.
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§ 3734.53. Contents of county or joint district plan.

(A) The solid waste management plan of any county or joint solid waste management district shall be
prepared in a format prescribed by the director of environmental protection and shall provide for
compliance with the objectives of the state solid waste management plan and rules adopted under
section 3734.50 of the Revised Code. The plan shall provide for, demonstrate, and cerGfy the
availability of and access to sufficient solid waste management facility capacity to meet the solid waste
management needs of the district for the ten-year period covered by the plan. The solid waste
management policy committee of a county or joint district created in section 3734.54 of the Revised
Code may prepare and submit a solid waste management plan that covers and makes the required
demonstration for a longer period of time.

The solid waste management plan shall contain all of the following:

(1) An inventory of the sources, composition, and quantities of solid wastes generated in the district
during the current year;

(2) An inventory of all exist.ing facilities where solid wastes are being disposed of, all resource recovery
facilities, and all recycling activities within the district. The inventory shall identify each such facility or
activity and, for each disposal facility, shall estimate the remaining disposal capacity available at the
facility. The inventory shall be accompanied by a map that shows the location of each such existing
facility or activity.

(3) An inventory of existing solid waste collection systems and routes, transportation systems and
routes, and transfer facilities within the district The inventory shall identify the entities engaging in
solid waste collection within the district.

(4) An inventory of open dumping sites for solid wastes, including solid wastes consisting of scrap tires,
and facilities for the disposal of fly ash and bottom ash, foundry sand, and slag within the district. The
inventory shall identify each such site or facility and shall be accompanied by a map that shows the
location of each of them.

(5) A projection of population changes within the district during the next ten years;

(6) For each year of the forecast period, projections of the amounts and composition of solid wastes that
will be generated within the district, the amounts of solid wastes originating outside the district that will
be brought into the district for disposal or resource recovery, the nature of industrial activities within the
district, and the effect of newly regulated waste streams, solid waste minimization activities, and solid
waste recycling and reuse activities on solid waste generation rates. For each year of the forecast period,
projections of waste quantities shall be compiled as an aggregate quantity of wastes.

(7) An identification of the additional solid waste management facilities and the amount of additional
capacity needed to dispose of the quantities of wastes projected in division (A)(6) of this section;

(8) A strategy for identification of sites for the additional solid waste management facilities and capacity
identified under division (AX7) of this section;

(9) An analysis and comparison of the capital and operating costs of the solid waste disposal facilities,
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solid waste resource recovery facilities, and solid waste recycling and reuse activities necessary to meet
the solid waste management needs of the district, projected in five- and ten-year increments;

(10) An analysis of expenses for which the district is liable under section 3734.35 of the Revised
Code;

(11) A projection of solid waste transfer facilities that will be needed in conjunction with existing solid
waste facilities and those projected under division (A)(7) of this section;

(12) Such other projections as the district considers necessary or appropriate to ascertain and meet the
solid waste management needs of the district during the period covered by the plan;

(13) A schedule for implementation of the plan that, when applicable, contains all of the following:

(a) An identification of the solid waste disposal, transfer, and resource recovery facilities and recycling
activities contained in the plan where solid wastes generated within or transported into the district will
be taken for disposal, iransfer, resource recovery, or recycling. An initial or amended plan prepared and
ordered to be implemented by the director under section 3734.521 [3734.52.1], 3734.55. or 3734.56
of the Revised Code may designate solid waste disposal, transfer, or resource recovery facilities or
recycling activities that are owned by a municipal corporation, county, county or joint solid waste
management district, township, or township waste disposal district created under section 505.28 of the
Revised Code for which debt issued under Chapter 133.. 343., or 6123. of the Revised Code is
outstanding where solid wastes generated within or transported into the district shall be taken for
disposal, transfer, resource recovery, or recycling.

(b) A schedule for closure of existing solid waste facilities, expansion of existing facilities, and
establishment of new facilities. The schedule for expansion of existing facilities or establishment of new
facilities shall include, without limitation, the approximate dates for filing applications for appropriate
permits to install or modify those facilities under section 3734.05 of the Revised Code.

(c) A schedule for implementation of solid waste recycling, reuse, and reduction programs needed to
meet the waste reduction, recycling, reuse, and minimization objectives of the state solid waste
management plan and rules adopted by the director under section 3734.50 of the Revised Code;

(d) The methods of financing implementation of the plan and a demonstration of the availability of
financial resources for that purpose.

(14) A program for providing informational or technical assistance regarding source reduction to solid
waste generators, or particular categories of solid waste generators, within the district. The plan shall set
forth the types of assistance to be provided by the district and the specific categories of generators that
are to be served. The district has the sole discretion to determine the types of assistance that are to be
provided under the program and the categories of generators to be served by it.

(B) In addition to the information, projections, demonstrations, and certification required by division
(A) of this section, a plan shall do all of the following:

(1) Establish the schedule of fees, if any, to be levied under divisions (13)(1) to (3) of section 3734.57
of the Revised Code;

(2) Establish the fee, if any, to be levied under division (A) of section 3734.573 [3734.57.3] of the
Revised Code;

(3) Contain provisions governing the allocation among the purposes enumerated in divisions (G)(1) to
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(10) of section 3734.57 of the Revised Code of the moneys credited to the special fund of the district
under division (G) of that section that are available for expenditure by the district under that division.
The plan shall do all of the following:

(a) Ensure that sufficient of the moneys so credited to and available from the special fund are available
for use by the solid waste management policy committee of the district at the time the moneys are
needed to monitor implementation of the plan and conduct its periodic review and amendment as
required under section 3734.56 of the Revised Code;

(b) Contain provisions goveming the allocation and distribution of moneys credited to and available
from the special fund of the district to health districts within the county or joint district that have
approved programs under section 3734.08 of the Revised Code for the purposes of division (G)(3) of
section 3734.57 of the Revised Code;

(c) Contain provisions governing the allocation and distribution of moneys credited to and available
from the special fund of the district to the county in which solid waste facilities are or are to be located
and operated under the plan for the purposes of division.(Gx4) of section 3734.57 of the Revised
Code;

(d) Contain provisions goveming the allocation and distribution, pursuant to contracts entered into for
that purpose, of moneys credited to and available from the special fund of the district to boards of health
within the district in which solid waste facilities contained in the district's plan are located for the
purposes of division (G)(5) of section 3734.57 of the Revised Code.

(4) Incorporate all solid waste recycling activities that were in operation within the district on the
effective date of the plan.

(C) The solid waste management plan of a county or joint district may provide for the adoption of rules
under division (G) of section 343.01 of the Revised Code after approval of the plan under section
3734.521 [3734.52.1] or 3734.55 of the Revised Code doing any or all of the following:

(1) Prohibiting or limiting the receipt at facilities covered by the plan of solid wastes generated outside
the district or outside a prescribed service area consistent with the projections under divisions (A)(6) and
(7) of this section, except that the director of environmental protection may issue an order modi.fying a
rule authorized to be adopted under division (Cxl) of this section to allow the disposal in the district of
wastes from another county or joint solid waste management district if all of the following apply:

(a) The district in which the wastes were generated does not have sufficient capacity to dispose of solid
wastes generated within it for six months following the date of the director's order;

(b) No new solid waste facilities will begin operation during those six months in the district in which the
wastes were generated and, despite good faith efforts to do so, it is impossible to site new solid waste
facilities within the district because of its high population density;

(c) The district in which the wastes were generated has made good faith efforts to negotiate with other
districts to incorporate its disposal needs within those districts' solid waste management plans, including
efforts to develop joint facilities authorized under section 343.02 of the Revised Code, and the efforts
have been unsuccessful;

(d) The district in which the wastes were generated has located a facility willing to accept the distri.ct's
solid wastes for disposal within the receiving district;

(e) The district in which the wastes were generated has demonstrated to the director that the conditions
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specified in divisions (C)(1)(a) to (d) of this section have been met;

(f) The director finds that the issuance of the order will be consistent with the state solid waste
management plan and that receipt of the out-of-district wastes will not limit the capacity of the receiving
district to dispose of its in-district wastes to less than eight years. Any order issued under division (C)(1)
of this section shall not become final until thirty days after it has been served by certified mail upon the
county or joint solid waste management district that will receive the out-of-district wastes.

(2) Governing the maintenance, protection, and use of solid waste collection, storage, disposal, transfer,
recycling, processing, and resource recovery facilities within the district and requiring the submission of
general plans and specifications for the construction, enlargement, or modification of any such facility to
the board of county commissioners or board of directors of the district for review and approval as
complying with the plan or amended plan of the district;

(3) Goveming development and implementation of a program for the inspection of solid wastes
generated outside the boundaries of the state that are being disposed of at solid waste facilities included
in the districfs plan;

(4) Exempting the owner or operator of any existing or proposed solid waste facility provided for in the
plan from compliance with any amendment to a township zoning resolution adopted under seCtion
519.12 of the Revised Code or to a county rural zoning resolution adopted under section 303.12 of the
Revised Code that rezoned or redistricted the parcel or parcels upon which the facility is to be
constructed or modified and that became effective within two years prior to the filing of an application
for a permit required under division (A)(2)(a) of section 3734.05 of the Revised Code to open a new or
modify an existing solid waste facility.

(D) Except for the inventories required by divisions (A)(1), (2), and (4) of this section and the
projections required by division (A)(6) of this section, neither this section nor the solid waste
management plan of a county or joint district applies to the construction, operation, use, repair, or
maintenance of either of the following:

(1) A solid waste facility owned by a generator of solid wastes when the solid waste facility exclusively
disposes of solid wastes generated at one or more premises owned by the generator regardless of
whether the facility is located on a premises where the wastes are generated;

(2) A facility that exclusively disposes of wastes that are generated from the combustion of coal, or from
the combustion of primarily coal in combination with scrap tires, that is not combined in any way with
garbage at one or more premises owned by the generator.

(E) (1) The initial solid waste management plans prepared by county or joint districts under section
3734.521 [3734.52.1] of the Revised Code and the amended plans prepared under section 3734.521
[3734.52.1] or 3734.56 of the Revised Code shall contain a clear statement as to whether the board of
county commissioners or directors is authorized to or precluded from establishing facility designations
under section 343.014 [343.01.4] of the Revised Code.

(2) A policy committee that is preparing a draft or revised draft plan under section 3734.55 of the
Revised Code on October 29, 1993, may include in the draft or revised draft plan only one of the
following pertaining to the solid waste facilities or recycling activities where solid wastes generated
within or transported into the district are to be taken for disposal, transfer, resource recovery, or
recycling:

(a) The designations required under former division (A)(12)(a) of this section as it existed prior to
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October 29, 1993;

(b) The identifications required in division (A)(12)(a) of this section and the statement required under
division (E)(1) of this section;

(c) Both of the following:

(i) The designations required under former division (A)(12)(a) of this section as it existed prior to
October 29, 1993, except that those designations only shall pertain to solid waste disposal, transfer, or
resource recovery facilities or recycling activities that are owned by a municipal corporation, county,
county or joint solid waste management district, township, or township waste disposal district created
under section 505.28 of the Revised Code for which debt issued.under Chapter 133.. 343., or 6123.
of the Revised Code is outstanding;

(ii) The identifications required under division (A)(12)(a) of this section, and the statement required
under division (E)(1) of this section, pertaining to the solid waste facilities and recycling activities
described in division (A) of section 343.014 [343.01.4] of the Revised Code.

(F) Notwithstanding section 3734.01 of the Revised Code, "solid wastes" does not include scrap tires
and "facility" does not include any scrap tire collection, storage, nionocell, monofill, or recovery facility
in either of the following circumstances:

(1) For the purposes of an initial plan prepared and ordered to be implemented by the director under
section 3734.55 of the Revised Code;

(2) For the purposes of an initial or amended plan prepared and ordered to be implemented by the
director under division (D) or (F)(1) or (2) of section 3734.521 [3734.52.1] of the Revised Code in
connection with a change in district composition as defined in that section that involves an existing
district that is operating under either an initial plan approved or prepared and ordered to be implemented
under seCtion 3734.55 of the Revised Code or an initial or amended plan approved or prepared and
ordered to be implemented under section 3734.521 [3734.52.1] of the Revised Code that does not
provide for the management of scrap tires and scrap tire facilities.

(G) Notwithstanding section 3734.01 of the Revised Code, and except as provided in division (AX4)
of this section, "solid wastes" need not include serap tires and "facility" need not include any scrap tire
collection, storage, monocell, monofill, or recovery facility in either of the following circumstances:

(1) For the purposes of an initial plan prepared under sections 3734.54 and 3734.55 of the Revised
Code unless the solid waste management policy committee preparing the initial plan chooses to include
the management of scrap tires and scrap tire facilities in the plan;

(2) For the purposes of a preliminary demonstration of capacity as defined in section 3734.521
[3734.52.1] of the Revised Code, if any, and an initial or amended plan prepared under that section by
the solid waste management policy committee of a solid waste management district resulting from
proceedings for a change in district composition under sections 343.012 [343.01.2] and 3734.521
[3734,52.1] of the Revised Code that involves an existing district that is operating either under an initial
plan approved or prepared and ordered to be implemented under section 3734.55 of the Revised Code
or under an initial or amended plan approved or prepared and ordered to be implemented under section
3734.521 [3734.52.1] of the Revised Code that does not provide for the management of scrap tires and
scrap tire facilities unless the solid waste management policy committee of the district resulting from the
change chooses to include the management of scrap tires and scrap tire facilities in the preliminary
demonstration of capacity, if any, and the initial or amended plan prepared under section 3734.521
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[3734.52.1 ] of the Revised Code in connection with the change proceedings.

If a policy committee chooses to include the management of scrap tires and scrap tire facilities in an
initial plan pursuant to division (G)(1) of this section, the initial plan shall incorporate all of the
elements required under this section, and may incorporate any of the elements authorized under this
section, for the purpose of managing solid wastes that consist of scrap tires and solid waste facilities that
are scrap tire collection, storage, monocell, monofill, or recovery facilities. If a policy committee
chooses to provide for the management of scrap tires and scrap tire facilities pursuant to division (G)(2)
of this section, the preliminary demonstration of capacity, if one is required, shall incorporate all of the
elements required under division (Exl) or (2) of section 3734.521 [3734.52.1 ] of the Revised Code, as
appropriate, for the purpose of managing solid wastes that consist of scrap tires and solid waste facilities
that are scrap tire collection, storage, monocell, monofill, or recovery facilities. The initial or amended
plan also shall incorporate all of the elements required under this section, and may incorporate any of the
elements authorized under this section, for the purpose of managing solid wastes that consist of scrap
tires and solid waste facilities that are scrap tire collection, storage, monocell, monofill, or recovery
facilities.

(H) Neither this section nor the solid waste management plan of a county or joint district applies to the
construction, operation, use, repair, or maintenance of any compost facility that exclusively composts
raw rendering material.

HI:3TORY: 142 v H 592 (Eff 6-24-88); 144 v H 723 (Eff 4-16-93); 145 v S 165 (Eff 10-29-93); 145 v
S 153 (Eff 10-29-93); 145 v S 73 (Eff 8-10-94); 145 v H 685 (Eff 3-30-95); 146 v H 122. Eff 10-31-96.
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§ 3734.54. Preparation and submission of plan; policy committee; technical advisory council.

(A) Ea.ch county and joint solid waste management district established under Chapter 343. of the
Revised Code shall prepare, adopt, submit to the director of environmental protection for review and
approval, and implement a solid waste management plan for the district. The plan shall be prepared and
submitted to the director in accordance with the following schedule:

(1) Within twenty-four months after June 24, 1988, in the instance of a county or joint district with a
population of not more than two hundred thousand;

(2) Within thirty months after June 24, 1988, in the instance of a district with a population of more than
two hundred thousand, but not more than two hundred seventy thousand;

(3) Within forty-two months after June 24, 1988, in the instance of a district with a population of more
than two hundred seventy thousand.

The solid waste management policy committee of a county or joint district may request in writing that
the director extend the applicable date for subniission of the district's plan under divisions (A)(1) to (3)
of this section by not more than six months. The director may grant such an extension of the submission
date if the request demonstrates to the director's satisfaction that granting the extension will not
adversely affect the ability of the district to provide for the environmentally sound management of solid
wastes generated within its boundaries during the period of the extension and provides a specific
schedule of actions leading to the preparation, adoption, and submission of the district's plan on or
before the date for submission proposed by the request.

(B) Within twelve months after June 24, 1988, the board of county commissioners of the county or the
board of directors of the joint solid waste management district, as appropriate, shall establish and
convene a solid waste management policy committee to prepare the solid waste management plan of the
district. The solid waste management policy committee for a county district shall consist of the
following members:

(1) The president of the board of county commissioners or his designee;

(2) The chief executive officer of the municipal corporation having the largest population within the
boundaries of the county or his designee. A municipal corporation that is located in more than one solid
waste management district, but that is under the jurisdiction of the county solid waste management
district in accordance with division (A) of section 3734.52 of the Revised Code shall be considered to
be within the boundaries of the county for the purposes of this division.

(3) A member representing the townships within the county chosen by a majority of the boards of
township trustees within the county;

(4) The health commissioner of the health district having the largest territorial jurisdiction within the
county or his designee;

(5) One member representing industrial, commercial, or institutional generators of solid wastes within
the district to be appointed by the four members of the committee specified in divisions (BX1) to (4) of
this section;
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(6) One member representing the general interests of citizens who shall have no conflict of interest
through affiliation with a waste management company or with any entity that is a significant generator
of solid wastes to be appointed by the four members of the committee specified in divisions (B)(I) to (4)
of this section;

(7) One member representing the public, to be appointed by the four members of the committee
specified in divisions (B)(1) to (4) of this section. The members representing generators and the general
interests of citizens shall be appointed within ninety days after the effective date of this amendment. The
members representing generators and the general interests of citizens and the public member shall serve
for a term of two years, with each term ending on the same day of the same month of the term that it
succeeds. A member representing a generator or the general interests of citizens or the public member
shall hold office from the date of his appointment until the end of the term for which he was appointed.
A vacancy in the office of a member representing a generator or the general interests of citizens or the
public member shall be filled in the same manner as the original appointment. A member representing a
generator or the general interests of citizens or a public member appointed to fill a vacancy occurring
prior to the expiration date of the term for which his predecessor was appointed shall hold office for the
remainder of that term. A member representing a generator or the general interests of citizens or the
public member shall continue in office subsequent to the expiration date of his term until his successor
takes office, or until a period of sixty days has elapsed, whichever occurs first.

(C) The solid waste management policy committee for a joint district shall consist.of the members
specified in divisions (BX1) to (4) of this section from each county within the joint district, one member
representing industrial, commercial, or institutional generators of solid wastes from each county within
the joint district, one member representing the general interests of citizens from each county within the
joint district, and one member representing the public from each county within the joint district. The
members representing generators and the general interests of citizens and the public member from each
such county shall be appointed by the members of the committee specified in divisions (13)(1) to (4) of
this section from the county that the members representing generators and the general interests of
citizens and the public member, respectively, represents. The members representing generators and the
general interests of citizens and the public member shall serve in accordance with division (B)(5) of this
section. The members representing generators and the general interests of citizens shall be appointed
within ninety days after the effective date of this amendment. If there is an even number of counties in
the joint district, the committee shall include one additional public member who shall be appointed by
all the other members of the committee and shall serve in accordance with division (13)(7) of this
section. For the purpose of determining the largest municipal corporation within each county under this
division, a municipal corporation that is located in more than one solid waste management district, but
that is under the jurisdiction of the joint solid waste management district in accordance with division (A)
of section 3734.52 of the Revised Code shall be considered to be within the boundaries of the county
in which a majority of the population of the municipal corporation resides.

Except for the purposes of Chanters 102.. 2744., and 2921. of the Revised Code, serving as a member
of the solid waste management policy committee of a county or joint solid waste management district
does not constitute holding a public. office or position of employment under the laws of this state and
does not constitute grounds for removal of public officers or employees from their offices or positions of
employment.

(D) If a body existing within a county or joint solid waste management district on June 24, 1988, has
duties and responsibilities that involve planning for solid waste management within the district or
advising the board of county commissioners or directors of the district regarding the operation of the
district, the board of county commissioners or directors of the district, at any time before the date
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required for convening a solid waste management policy committee under division (B) of this section,
may request the director to issue a waiver from the requirements of division (B) or (C) of this section
establishing the composition of the solid waste management policy committee of a county or joint
district that authorizes the existing body to exercise the duties and responsibilities of the solid waste
management policy committee of the district under sections 3734.52 to 3734.575 [3734.57.5] of the
Revised Code. The board shall request such a waiver by adopting and sending to the director a
resolution requesting the waiver and setting forth the composition of the existing body, including,
without limitation, the political subdivisions and other interests represented on it The director shall
approve a request for a waiver under this division unless he considers issuance of the waiver to be
inappropriate under the circumstances.

Upon issuance of a waiver under this division, the existing body described in the resolution requesting
the waiver constitutes the solid waste management policy committee of the county or joint district for
the purposes of sections 3734.52 to 3734.575 [3734.57.5] of the Revised Code. After issuance of the
waiver, the composition of the political subdivisions and other interests represented on the policy
committee shall remain the same as that described in the resolution requesting the waiver, except as
otherwise provided in this division.

On the effective date of this amendment, any waiver issued under this division to the board of county
comnvssioners of a county district is hereby amended to require that one member be added to the policy
committee authorized by the waiver to represent industrial, commercial, or institutional generators of
solid wastes within the district and one member be added to the policy committee to represent the
general interests of citizens, and any such waiver issued to the board of directors of a joint district is
hereby amended to require that one member be added to the policy committee authorized by the waiver
from each county forming the joint district to represent industrial, commercial, or institutional
generators of solid wastes within the county and one member be added to the policy committee from
each county forming the district to represent the general interests of citizens. The additional members
shall be appointed within ninety days after the effective date of this amendment in the same manner as
the other members of the policy committee authorized by the waiver are appointed and shall serve for
terms of the same length as the other members.

At any time after issuance of a waiver under this division, the board of county commissioners or
directors of the district, and the solid waste management policy comniittee authorized by the waiver, by
adoption of a resolution by the board and the policy committee, may request the director to vacate the
waiver. After receiving both resolutions, the director shall vacate the waiver and notify the board of that
fact. Within thirty days after receiving the director's notice, the board of county commissioners or
directors of the district shall convene a solid waste management policy committee for the district
consisting of the members prescribed by division (B) or (C) of this section, as appropriate.

(E) The committee shall select a chairman and vice-chairman from among its members. The committee
may retain consultants and may request and accept assistance and staff support from persons or political
subdivisions located within the district to assist it with preparation of the plan.

(F) The solid waste management policy committee of a county or joint district may establish and
appoint a technical advisory council to assist it in the preparation of the plan or subsequent amended
plans or in annual reviews of the implementation of the plan or amended plans. The technical advisory
council shall consist of at least one person representing solid waste hauling and disposal industries and
may consist of such other members as the policy committee considers appropriate, including, without
limitation, health commissioners of any health districts having jurisdiction within the county or joint
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district that are not represented by members serving on the poficy committee, representatives of any
political subdivisions within the district that are not represented by members serving on the poficy
committee, persons representing environmental advocacy organizations, persons representing the private
recycling industry, and persons representing industrial generators of solid wastes. The technical advisory
council shall exercise no administrative functions.

Serving as a member of the technical advisory council of a county or joint solid waste management
district does not constitute holding a public office or position of employment under the laws of this state
and does not constitute grounds for removal of public officers or employees from their offices or
positions of employment.

(G) The solid waste management policy conmiittee of a county or joint solid waste management district
may request the divisions of geological survey and water in the department of natural resources to
provide the committee with available information regarding the geology, hydrogeology, and hydrology
of the district or portions therebf in order to assist the committee in perfonning its duties under Chapter
343. and sections 3734.52 to 3734.575 [3734.57.5] of the Revised Code. Upon receipt of a request
for such information, those divisions shall endeavor to provide the requested information promptly.

(H) If a regional solid waste management authority is formed under section 343.011 [343.01.1] of the
Revised Code for the purpose of managing a county or joint solid waste management district, all the
duties and responsibilities imposed on or granted to a solid waste management policy committee under
seCtions 3734.52 to 3734.575 [3734.57.5] of the Revised Code shall be vested in and exercised. by the
board of trustees of the regional authority. As used in those sections, any reference to a solid waste
management policy comniittee is deemed to include the board of trustees of a regional solid waste
management authority.

HISTORY: 142 v H 592 (Eff 6-24-88); 143 v H 656 (Eff 4-18-90); 144 v H 723 (Eff 4-16-93); 145 v
S 153. Eff 10-29-93.
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§ 3734.57. Fees for disposal of waste.

(A) The following fees are hereby levied on the transfer or disposal of solid wastes in this state:

(1) One dollar per ton on and after July 1, 2003, through June 30, 2008, one-half of the proceeds of
which shall be deposited in the state treasury to the credit of the hazardous waste facility management
fund created in section 3734.18 of the Revised Code and one-half of the proceeds of which shall be
deposited in the state t,reasury to the credit of the hazardous waste clean-up fund created in section
3734.28 of the Revised Code;

(2) An additional one dollar per ton on and after July 1, 2003, through June 30, 2008, the proceeds of
which shall be deposited in the state treasury to the credit of the solid waste fund, which is hereby
created. The environmental protection agency shall use money in the solid waste fund to pay the costs of
administering and enforcing the laws pertaining to solid wastes, infectious wastes, and construction and
demolition debris, including, without limitation, ground water evaluations related to solid wastes,
infectious wastes, and construction and demolition debris, under this chapter and Chapter 3714. of the
Revised Code and any rules adopted under them, providing compliance assistance to small businesses,
and paying a share of the administrative costs of the environmental protection agency pursuant to
section 3745.014 [3745.01.4] of the Revised Code.

(3) An additional one dollar and fifty cents per ton on and after July 1, 2005, through June 30, 2008, the
proceeds of which shall be deposited in the state treasury to the credit of the environmental protection
fund created in section 3745.015 [3745.01.5] of the Revised Code.

In the case of solid wastes that are taken to a solid waste transfer facility located in this state prior to
being transported for disposal at a solid waste disposal facility located in this state or outside of this
state, the fees levied under this division shall be collected by the owner or operator of the transfer
facility as a trustee for the state. The amount of fees required to be collected under this division at such a
transfer facility shall equal the total tonnage of solid wastes received at the facility multiplied by the fees
levied under this division. In the case of solid wastes that are not taken to a solid waste transfer facility
located in this state prior to being transported to a solid waste disposal facility, the fees shall be collected
by the owner or operator of the solid waste disposal facility as a trustee for the state. The amount of fees
required to be collected under this division at such a disposal facility shall equal the total tonnage of
solid wastes received at the facility that was not previously taken to a solid waste transfer facility located
in this state multiplied by the fees levied under this division. Fees levied under this division do not apply
to materials separated from a mixed waste stream for recycling by a generator or materials removed
from the solid waste stream through recycling, as "recycling" is defined in rules adopted under section
3734.02 of the Revised Code.

The owner or operator of a solid waste transfer facility or disposal facility, as applicable, shall prepare
and file with the director of environmental protection each month a retnrn indicating the total tonnage of
solid wastes received at the facility during that month and the total amount of the fees required to be
collected under this division during that month. In addition, the owner or operator of a solid waste
disposal facility shall indicate on the return the total tonnage of solid wastes received fiom transfer
facilities located in this state during that month for which the fees were required to be collected by the
transfer facilities. The monthly retums shall be filed on a form prescribed by the director. Not later than
thirty days after the last day of the month to which a retum applies, the owner or operator shall mail to
the director the return for that month together with the fees required to be collected under this division
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during that month as indicated on the return. If the return is filed and the amount of the fees due is paid
in a timely manner as required in this division, the owner or operator may retain a discount of three-
fourths of one per cent of the total amount of the fees that are required to be paid as indicated on the
return.

The owner or operator may request an extension of not more than thirty days for filing the return and
remitting the fees, provided that the owner or operator has submitted such a request in writing to the
director together with a detailed description of why the extension is requested, the director has received
the request not later than the day on which the return is required to be filed, and the director has
approved the request. If the fees are not remitted within thirty days after the last day of the month to
which the return applies or are not remitted by the last day of an extension approved by the director, the
owner or operator shall not retain the three-fourths of one per cent discount and shall pay an additional
ten per cent of the amount of the fees for each month that they are late. For purposes of calculating the
late fee, the first month in which fees are late begins on the first day after the deadline has passed for
timely subnutting the return and fees, and one additional month shall be counted every thirty days
thereafter.

The owner or operator of a solid waste facility may request a refund or credit of fees levied under this
division and remitted to the director that have not been paid to the owner or operator. Such a request
shall be made only if the fees have not been collected by the owner or operator, have become a debt that
has become worthless or uncollectable for a period of six months or more, and may be claimed as a
deduction, including a deduction claimed if the owner or operator keeps accounts on an accnaal basis,
under the "Intemal Revenue Code of 1954," 68A Stat. 50, 26 U.S.C. 166, as amended, and regulations
adopted under it. Prior to making a request for a refund or credit, an owner or operator shall. make
reasonable efforts to collect the applicable fees. A request for a refund or credit shall not include any
costs resulting from those efforts to coUect unpaid fees.

A request for a refund or credit of fees shall be made in writing, on a form prescribed by the director,
and shall be supported by evidence that may be required in niles adopted by the director under this
chapter. After reviewing the request, and if the request and evidence submitted with the request indicate
that a refund or credit is wan-anted, the director shall grant a refund to the owner or operator or shall
permit a credit to be taken by the owner or operator on a subsequent monthly return submitted by the
owner or operator. The amount of a refund or credit shall not exceed an amount that is equal to ninety
days' worth of fees owed to an owner or operator by a particular debtor of the owner or operator. A
refund or credit shall not be granted by the director to an owner or operator more than once in any
twelve-month period for fees owed to the owner or operator by a particular debtor.

If, after receiving a refund or credit from the director, an owner or operator receives payment of all or
part of the fees, the owner or operator shall remit the fees with the next monthly return submitted to the
director together with a written explanation of the reason for the submittal.

For purposes of computing the fees levied under this division or division (B) of this section, any solid
waste transfer or disposal facility that does not use scales as a means of detemiining gate receipts shall
use a conversion factor of three cubic yards per ton of solid waste or one cubic yard per ton for baled
waste, as applicable.

The fees levied under this division and divisions (B) and (C) of this section are in addition to all other
applicable fees and taxes and shall be paid by the customer or a political subdivision to the owner or
operator of a soHd waste transfer or disposal facility notwithstanding the existence of any provision in a
contract that the customer or a political subdivision may have with the owner or operator or with a
transporter of waste to the facility that would not require or allow such payment.
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(B) For the purposes specified in division (G) of this section, the solid waste management policy
committee of a county or joint solid waste management district may levy fees upon the following
activities:

(1) The disposal at a solid waste disposal facility located in the district of solid wastes generated within
the district;

(2) The disposal at a solid waste disposal facility within the district of solid wastes generated outside the
boundaries of the district, but inside this state;

(3) The disposal at a solid waste disposal facility within the district of solid wastes generated outside the
boundaries of this state.

The solid waste management plan of the county or joint district approved under section 3734.521
[3734.52.11 or 3734.55 of the Revised Code and any amendments to it, or the resolution adopted under
this division, as appropriate, shall establish the rates of the fees levied under divisions (Bxl), (2), and
(3) of this section, if any, and shall specify whether the fees are levied on the basis of tons or cubic yards
as the unit of ineasarement. A solid waste management district that levies fees under this division on the
basis of cubic yards shall do so in accordance with division (A) of this section.

The fee levied under division (B)(1) of this section shall be not less than one dollar per ton nor more
than two dollars per ton, the fee levied under division (BX2) of this section shall be not less than two
dollars per ton nor more than four dollars per ton, and the fee levied under division (B)(3) of this section
shall be not more than the fee levied under division (13)(1) of this section

Prior to the approval of the solid waste management plan of a district under section 3734.55 of the
Revised Code, the solid waste management policy committee of a district may levy fees under this
division by adopting a resolution establishing the proposed amount of the fees. Upon adopting the
resolution, the conunittee shali deliver a copy of the resolution to the board of county commissioners of
each county forming the district and to the legislative authority of each municipal corporation and
township under the jurisdiction of the district and shall prepare and publish the resohition and a notice of
the time and location where a public hearing on the fees will be held. Upon adopting the resolution, the
committee shall deHver written notice of the adoption of the resolution; of the amount of the proposed
fees; and of the date, tmie, and location of the public hearing to the director and to the fifty industrial,
commercial, or institutional generators of solid wastes within the district that generate the largest
quantities. of solid wastes, as determined by the committee, and to their local trade associations. The
comnrittee shall make good faith efforts to identify those generators within the district and their local
trade associations, but the nonprovision of notice under this division to a particular generator or local
trade association does not invalidate the proceedings under this division. The publication shall occur at
least thirty days before the hearing. After the hearing, the committee may make such revisions to the
proposed fees as it considers appropriate and thereafter, by resolution, shall adopt the revised fee
schedule. Upon adopting the revised fee schedule, the committee shall deliver a copy of the resolution
doing so to the board of county commissioners of each county forming the district and to the legislative
authority of each municipal corporation and township under the jurisdiction of the district. Within sixty
days after the delivery of a copy of the resolution adopting the proposed revised fees by the policy
committee, each such board and legislative authority, by ordinance or resolution, shall approve or
disapprove the revised fees and deliver a copy of the ordinance or resolution to the committee. If any
such board or legislative authority fails to adopt and deliver to the policy committee an ordinance or
resolution approving or disapproving the revised fees within sixty days after the policy committee
delivered its resolution adopting the proposed revised fees, it shall be conclusively presumed that the
board or legislative authority has approved the proposed revised fees. The committee shall determine if
the resolution has been ratified in the same manner in which it determines if a draft solid waste
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management plan has been ratified under division (B) of section 3734.55 of the Revised Code.

The committee may amend the schedule of fees levied pursuant to a resolution adopted and ratified
under this division by adopting a resolution establishing the proposed amount of the amended fees. The
committee may repeal the fees levied pursuant to such a resolution by adopting a resolution proposing to
repeal them. Upon adopting such a resolution, the committee shall proceed to obtain ratification of the
resolution in accordance with this division.

Not later than fourteen days after declaring the new fees to be ratified or the fees to be repealed under
this division, the committee shall notify by cerEified mail the owner or operator of each solid waste
disposal facility that is required to collect the fees of the ratification and the amount of the fees or of the
repeal of the fees. Collection of any fees shall commence or collection of repealed fees shall cease on
the first day of the second month following the month in which notification is sent to the owner or
operator.

Fees levied under this division also may be established, amended, or repealed by a solid waste
management policy committee through the adoption of a new district solid waste management plan, the
adoption of an amended plan, or the amendment of the plan or amended plan in accordance with
sections 3734.55 and 3734.56 of the Revised Code or the adoption or amendment of a district plan in
connection with a change in district composition under section 3734.521 [3734.52.1] of the Revised
Code.

Not later than fourteen days after the director issues an order approving a district's solid waste
management plan, amended plan, or amendment to a plan or amended plan that establishes, amends, or
repeals a schedule of fees levied by the district, the committee shall notify by certified mail the owner or
operator of each solid waste disposal facility that is required to collect the fees of the approval of the
plan or amended plan, or the amendment to the plan, as appropriate, and the amount of the fees, if any.
In the case of an initial or amended plan approved under section 3734.521 [3734.52.1] of the Revised
Code in connection with a change in district composition, other than one involving the withdrawal of a
county from a joint district, the committee, within fourteen days after the change takes effect pursuant to
division (G) of that section, shall notify by certified mail the owner or operator of each solid waste
disposal facility that is required to collect the fees that the change has taken effect and of the amount of
the fees, if any. Collection of any fees shall commence or collection of repealed fees shall cease on the
first day of the second month following the month in which notification is sent to the owner or operator.

If, in the case of a change in district composition involving the withdrawal of a county from a joint
district, the director completes the actions required under division (G)(1) or (3) of section 3734.521
[3734.52.1] of the Revised Code, as appropriate, forty-five days or more before the beginning of a
calendar year, the policy committee of each of the districts resulting from the change that obtained the
director's approval of an initial or amended plan in connection with the change, within fourteen days
after the director's completion of the required actions, shall notify by certified mail the owner or operator
of each solid waste disposal facility that is required to collect the district's fees that the change is to take
effect on the first day of January immediately following the issuance of the notice and of the amount of
the fees or amended fees levied under divisions (B)(1) to (3) of this section pursuant to the district's
initial or amended plan as so approved or, if appropriate, the repeal of the district's fees by that initial or
amended plan. Collection of any fees set forth in such a plan or amended plan shal.l commence on the
first day of January immediately following the issuance of the notice. If such an initial or amended plan
repeals a schedule of fees, collection of the fees shall cease on that first day of January.

If, in the case of a change in district composition involving the withdrawal of a county from a joint
district, the director completes the actions required under division (G)(1) or (3) of section 3734.521
[3734.52.1] of the Revised Code, as appropriate, less than forty-five days before the beginning of a
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calendar year, the director, on behalf of each of the districts resulting from the change that obtained the
director's approval of an initial or amended plan in connection with the change proceedings, shall notify
by certified mail the owner or operator of each solid waste disposal facility that is required to collect the
district's fees that the change is to take effect on the first day of January inunediately following the
mailing of the notice and of the amount of the fees or amended fees levied under divisions (BXI) to (3)
of this section pursuant to the district's initial or amended plan as so approved or, if appropriate, the
repeal of the district's fees by that initial or amended plan. Collection of any fees set forth in such a plan
or amended plan shall commence on the first day of the second month following the month in which
notification is sent to the owner or operator. If such an initial or amended plan repeals a schedule of fees,
collection of the fees shall cease on the first day of the second month following the month in which
notification is sent to the owner or operator.

If the schedule of fees that a solid waste management district is levying under divisions (13)(1) to (3) of
this section is amended or repealed, the fees in effect immediately prior to the amendment or repeal shall
continue to be collected until collection of the amended fees commences or collection of the repealed
fees ceases, as applicable, as specified in this division. In the case of a change in district composition,
money so received from the collection of the fees of the former districts shall be divided among the
resulting districts in accordance with division (B) of section 343.012 [343.01.2] of the Revised Code
and the agreements entered into under division (B) of section 343.01 of the Revised Code to establish
the former and resulting districts and any amendments to those agreements.

For the purposes of the provisions of division (B) of this section establishing the times when newly
established or amended fees levied. by a district are required to commence and the collection of fees that
have been amended or repealed is required to cease, "fees" or "schedule of fees" includes, in addition to
fees levied under divisions (B)(1) to (3) of this section, those levied under section 3734.573
[3734.57.3] or 3734.574 [3734.57.4] of the Revised Code.

(C) For the purposes of defraying the added costs to a municipal corporation or township of maintaining
roads and other public facilities and of providing emergency and other public services, and
compensating a municipal corporation or township for reductions in real property tax revenues due to
reductions in real property valuations resulting from the location and operation of a solid waste disposal
facility within the municipal corporation or township, a municipal corporation or township in which
such a solid waste disposal facility is located may levy a fee of not more than twenty-five cents per ton
on the disposal of solid wastes at a solid waste disposal facility located within the boundaries of the
municipal corporation or township regardless of where the wastes were generated.

The legislative authority of a municipal corporation or township may levy fees under this division by
enacting an ordinance or adopting a resolution establishing the amount of the fees. Upon so doing the
legislative authority shall mail a certified copy of the ordinance or resolution to the board of county
commissioners or directors of the county or joint solid waste management district in which the
municipal corporation or township is located or, if a regional solid waste management authority has been
formed under section 343.011 [343.01.1] of the Revised Code, to the board of trustees of that regional
authority, the owner or operator of each solid waste disposal facility in the municipal corporation or
township that is required to collect the fee by the ordinance or resolution, and the director of
environmental protection. Although the fees levied under this division are levied on the basis of tons as
the unit of measurement, the legislative authority, in its ordinance or resolution levying the fees under
this division, may direct that the fees be levied on the basis of cubic yards as the unit of measurement
based upon a conversion factor of tbree cubic yards per ton generally or one cubic yard per ton for baled
wastes.
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Not later than five days after enacting an ordinance or adopting a resolution under this division, the
legislative authority shall so notify by certified mail the owner or operator of each solid waste disposal
facility that is required to collect the fee. Collection of any fee levied on or after March 24, 1992, shall
commence on the first day of the second month following the month in which notification is sent to the
owner or operator.

(D) (1) The fees levied under divisions (A), (B), and (C) of this section do not apply to the disposal of
solid wastes that:

(a) Are disposed of at a facility owned by the generator of the wastes when the solid waste facility
exclusively disposes of solid wastes generated at one or more premises owned by the generator
regardless of whether the facility is located on a premises where the wastes are generated;

(b) Are disposed of at facilities that exclusively dispose of wastes that are generated from the
combustion of coal, or from the combustion of primarily coal in combination with scrap tires, that is not
combined in any way with garbage at one or more premises owned by the generator.

(2) Except as provided in section 3734.571 [3734.57.1j of the Revised Code, any fees levied under
division (B)(1) of this section apply to solid wastes originating outside the boundaries of a county or
joint district that are covered by an agreement for the joint use of solid waste facilities entered into under
section 343.02 of the Revised Code by the board of county commissioners or board of directors of the
county or joint district where the wastes are generated and disposed of.

(3) When solid wastes, other than solid wastes that consist of scrap tires, are bumed in a disposal facility
that is an incinerator or energy recovery facility, the fees levied under divisions (A), (B), and (C) of this
section shall be levied upon the disposal of the fly ash and bottom ash remaining after burning of the
solid wastes and shall be collected by the owner or operator of the sanitary landfill where the ash is
disposed of.

(4) When solid wastes are delivered to a solid waste transfer facility, the fees levied under divisions (B)
and (C) of this section shall be levied upon the disposal of solid wastes transported off the premises of
the transfer facility for disposal and shall be collected by the owner or operator of the solid waste
disposal facility where the wastes are disposed of.

(5) The fees levied under divisions (A), (B), and (C) of this section do not apply to sewage sludge that is
generated by a waste water treatment facility holding a national pollutant discharge elimination system
permit and that is disposed of through incineration, land application, or composting or at another
resource recovery or disposal facility that is not a landfill.

(6) The fees levied under divisions (A), (B), and (C) of this section do not apply to solid wastes
delivered to a solid waste composting facility for processing. When any unprocessed solid waste or
compost product is transported off the premises of a composting facility and disposed of at a landfill, the
fees levied under divisions (A), (B), and (C) of this section shall be collected by the owner or operator of
the landfill where the unprocessed waste or compost product is disposed of.

(7) When solid wastes that consist of scrap tires are processed at a scrap tire recovery facility, the fees
levied under divisions (A), (B), and (C) of this section shall be levied upon the disposal of the fly ash
and bottom ash or other solid wastes remaining after the processing of the scrap tires and shall be
collected by the owner or operator of the solid waste disposal facility where the ash or other solid wastes
are disposed of.

(8) The director of environmental protection may issue an order exempting from the fees levied under
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this section solid wastes, including, but not limited to, scrap tires, that are generated, transferred, or
disposed of as a result of a contract providing for the expenditure of public funds entered into by the
administrator or regional administrator of the United States environmental protection agency, the
director of environmental protection, or the director of administrative services on behalf of the director
of environmental protection for the purpose of remediating conditions at a hazardous waste facility,
solid waste facility, or other location at which the administrator or regional administrator or the director
of environmental protection has reason to believe that there is a substantial threat to public health or
safety or the environment or that the conditions are causing or contributing to air or water pollution or
soil contamination. An order issued by the director of environmental protection under division (Dx8) of
this section shall include a determination that the amount of the fees not received by a solid waste
management district as a result of the order will not adversely impact the implementation and financing
of the district's approved solid waste management plan and any approved amendments to the plan. Such
an order is a final action of the director of environmental protection.

(E) The fees levied under divisions (B) and (C) of this section shall be collected by the owner or
operator of the solid waste disposal facility where the wastes are disposed of as a trustee for the county
or joint district and municipal corporation or township where the wastes are disposed of. Moneys from
the fees levied under division (B) of this section shall be forwarded to the board of county
commissioners or board of directors of the district in accordance with rules adopted under division (H)
of this section. Moneys from the fees levied under division (C) of this section shall be forwarded to the
treasurer or such other officer of the municipal corporation as, by virtue of the charter, has the duties of
the treasurer or to the fiscal officer of the township, as appropriate, in accordance with those rules.

(F) Moneys received by the treasurer or other officer of the municipal corporation under division (E) of
this section shall be paid into the general fund of the municipal corporation. Moneys received by the
fiscal officer of the township under that division shall be paid into the general fund of the township. The
treasurer or other officer of the municipal corporation or the township fiscal officer, as appropriate, shall
maintain separate records of the moneys received from the fees levied under division (C) of this section.

(G) Moneys received by the board of county commissioners or board of directors under division (E) of
this section or section 3734.571 [3734.57.1], 3734.572 [3734.57.2], 3734.573 [3734.57.3], or 3734.574
[3734.57.4] of the Revised Code shall be paid to the county treasurer, or other official acting in a similar
capacity under a county charter, in a county district or to the county treasurer or other official designated
by the board of directors in a joint district and kept in a separate and distinct fund to the credit of the
district. If a regional solid waste management authority has been formed under section 343.011
[343.01.1] of the Revised Code, moneys received by the board of trustees of that regional authority
under division (E) of this section shall be kept by the board in a separate and distinct fund to the credit
of the district. Moneys in the special fund of the county or joint district arising from the fees levied
under division (B) of this section and the fee levied under division (A) of section 3734.573
[3734.57.3] of the Revised Code shall be expended by the board of county commissioners or directors of
the district in accordance with the district's solid waste management plan or amended plan approved
under section 3734.521 [3734.52.1], 3734.55, or 3734.56 of the Revised Code exclusively for the
following purposes:

(d) Preparation of the solid waste management plan of the district under section 3734.54 of the
Revised Code, monitoring implementation of the plan, and conducting the periodic review and
amendment of the plan required by section 3734.56 of the Revised Code by the solid waste
management policy committee;

(2) Implementation of the approved solid waste management plan or amended plan of the district,
including, without limitation, the development and implementation of solid waste recycling or reduction
programs;
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(3) Providing financial assistance to boards of health within the district, if solid waste facilities are
located within the district, for enforcement of this chapter and rules, orders, and terms and conditions of
permits, licenses, and variances adopted or issued under it, other than the hazardous waste provisions of
this chapter and rales adopted and orders and terms and conditions of permits issued under those
provisions;

(4) Providing financial assistance to each county within the district to defray the added costs of
maintaining roads and other public facilities and of providing emergency and .other public services
resulting from the location and operation of a solid waste facility within the county under the district's
approved solid waste management plan or amended plan;

(5) Pursuant to contracts entered into with boards of health within the district, if solid waste facilities
contained in the district's approved plan or amended plan are located within the district, for paying the
costs incurred by those boards of health for collecting and analyzing samples from public or private
water wells on lands adjacent to those facilities;

(6) Developing and implementing a program for the inspection of solid wastes generated outside the
boundaries of this state that are disposed of at solid waste facilities included in the district's approved
solid waste management plan or amended plan;

(7) Providing financial assistance to boards of health within the district for the enforcement of section
3734.03 of the Revised Code or to local law enforcement agencies having jurisdiction within the
district for enforcing anti-littering laws and ordinances;

(8) Providing financial assistance to boards of health of health districts within the district that are on the
approved list under section 3734.08 of the Revised Code to defray the costs to the health districts for
the participation of their employees responsible for enforcement of the solid waste provisions of this
chapter and rules adopted and orders and terms and conditions of pemuts, Hcenses, and variances issued
under those provisions in the training and certification program as required by rnles adopted under
division (L) of section 3734.02 of the Revised Code;

(9) Providing financial assistance to individual municipal corporations and townships within the district
to defray their added costs of maintaining roads and other public facilities and of providing emergency
and othez public services resulting from the location and operation within their boundaries of a
composting, energy or resource recovery, incineration, or recycling facility that either is owned by the
district or is furnishing solid waste management facility or recycling services to the district pursuant to a
contract or agreement with the board of county comniissioners or directors of the district;

(10) Payment of any expenses that are agreed to, awarded, or ordered to be paid under section 3734.35
of the Revised Code and of any administrative costs incurred pursuant to that section. In the case of a
joint solid waste management district, if the board of county commissioners of one of the counties in the
district is negotiating on behalf of affected communities, as defined in that section, in that county, the
board shall obtain the approval of the board of directors of the district in order to expend moneys for
administrative costs incurred.

Prior to the approval of the district's solid waste- management plan under section 3734.55 of the
Revised Code, moneys in the special fund of the district arising from the fees shall be expended for
those purposes in the manner prescribed by the solid waste management policy committee by
resolution.

Notwithstanding division (G)(6) of this section as it existed prior to October 29, 1993, or any provision
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in a district's solid waste management plan prepared in accordance with division (B)(2)(e) of section
3734.53 of the Revised Code as it existed prior to that date, any moneys arisitig from the fees levied
under division (13)(3) of this section prior to January 1, 1994, may be expended for any of the purposes
authorized in divisions (G)(1) to (10) of this section.

(H) The director shall adopt rules in accordance with Chapter 119. of the Revised Code prescribing
procedures for collecting and forwarding the fees levied under divisions (B) and (C) of this section to
the boards of county commissioners or directors of county or joint solid waste management districts and
to the treasurers or other officers of municipal corporations and the fiscal officers of townships. The
rules also shall prescribe the dates for forwarding the fees to the boards and officials and may prescribe
any other requirements the director considers necessary or appropriate to implement and administer
divisions (A), (B), and (C) of this section.

HISTORY: 142 v H 592 (Eff 6-24-88); 143 v H 656 (Eff 4-18-90); 144 v H 150 (Eff 3-4-92); 144 v H
149 (Eff 3-24-92); 144 v H 723 (Eff 4-16-93); 145 v H 152 (Eff 7-1-93); 145 v S 165 (Eff 10-29-93);
145 v S 153 (Eff 10-29-93); 145 v H 685 (Eff 3-30-95); 146 v H 117 (Eff 6-30-95); 146 v H 122 (Eff
10-31-96); 147 v H 215 (Eff 6-30-97) 147 v H 770 (Eff 9-16-98) 148 v H 283 (Eff 6-30-99) 149 H; ; ; v
94. Eff 6-6-2001; 150 v H 95, § 1, eff. 6-26-03; 150 v S 189, § 1, eff. 6-29-04; 151 v H 66, § 101.01,
efL 6-30-05; 151 v S 107, § 1, elL 12-20-05; 151 v H 397, § 1, eff. 12-22-05; 151 v H 530, § 101.01,
efL 6-30-06.

The effective date is set by § 812.03 of 151 v H 530.

The provisions of § 4 of 151 v H 397 read as follows:

SECTION 4. Seotion 3734.57 of the Revised Code is presented in this act as a composite of the seotion as
amended by both Am. Sub. H.B. 66 and Sub. S.B. 107 of the 126th General Assembly. The General Assembly,
applying the principle stated in division (B) of section 1.52 of the Revised Code that amendments are to be
harmonized if reasonably capable of simultaneous operation, finds that the composite is the resulting version of
the section in effect prior to the effective date of the section as presented in this act.

The effective date is set by § 612.12 of 151 v H 66.

The effective date is set by section 78 of S.B. 189 (150 v -).

Effect of Amendments

151 v H 530, effective June 30, 2006, in the introductory language of (A), inserted "transfer or"; and, in the first
paragraph following (A)(3), substituted "for disposal at a solid waste disposal facility located in this state or outside
of this state" for "to a solid waste disposal facility for disposal; in the last paragraph of (A), twice inserted "or a
political subdivision", and inserted "or with a transporter of waste to the facilfty".

151 v H 397, effective December 22, 2005, in the sixth paragraph of (A)(3), inserted "and if the request and
evidence submitted with the request indicate that a refund or credit is warranted", and twice substituted "shall" for
"n.,ay".

151 v S 107, effective December 20, 2005, in (E), (F), and (H), substituted "township fiscal officer" or a derivative
thereof for "clerk"; and made minor stylistic changes.

151 v H 66, effective June 30, 2005, rewrote the section.

150 v S 189, effective June 29, 2004, in the seoond paragraph of (A)(2), substituted "thirty days" for "sixty days",
and inserted "or are not remitted by the last day of an extension approved by the director".

178



Anderson's OnLine Documentation Page 10 of 10

H.B. 95, Acts 2003, effective June 26, 2003, substituted *July 1, 2003, through June 30, 2006" for "July 1, 2001
through June 30, 2004" in the introductory paragraph of (A) and in (A)(2); and in (A)(2), substituted "one dollar per
ton" for "seventy-five cents per ton."
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[§ 3734.57.3] § 3734.573. Fee on generation of solid wastes within district.

(A) For the purposes specified in division (G) of section 3734.57 of the Revised Code, the solid waste
management policy committee of a county or joint solid waste management district may levy a fee on
the generation of solid wastes within the district. -

The initial or amended solid waste management plan of the county or joint district approved under
section 3734.521 [3734.52.1], 3734.55. or 3734.56 of the Revised Code, an amendment to the
district's plan adopted under division (E) of section 3734.56 of the Revised Code, or the resolution
adopted and ratified under division (B) of this section shall establish the rate of the fee levied under tbis
division and shall specify whether the fee is levied on the basis of tons or cubic yards as the unit of
measurement.

(B) Prior to the approval under division (A) of section 3734.56 of the Revised Code of the fust
amended plan that the district is required to submit for approval under that section, the approval of an
initial plan under section 3734.521 [3734.52.1] of the Revised Code, the approval of an amended plan
under section 3734.521 [3734.52.1] or division (D) of section 3734.56 of the Revised Code, or the
amendment of the district's plan under division (E) of section 3734.56 of the Revised Code, the solid
waste management policy committee of a county or joint district that is operating under an initial plan
approved under seCtlon 3734.55 of the Revised Code, or one for which approval of its initial plan is
pending before the director of environmental protection on October 29, 1993, under section 3734.55 of
the Revised Code, may levy a fee under division (A) of this section by adopting and obtaining
ratification of a resolution establishing the amount of the fee. A policy committee that, after December
1, 1993, concurrently proposes to levy a fee under division (A) of this section and to amend the fees
levied by the district under divisions (B)(1) to (3) of section 3734.57 of the Revised Code may adopt
and obtain ratification of one resolution proposing to do both. The requirements and procedures set forth
in division (B) of section 3734.57 of the Revised Code goveming the adoption, amendment, and repeal
of resolutions levying fees under divisions (13)(1) to (3) of that section, the ratification of those
resolutions, and the notification of owners and operators of solid waste facilities required to collect fees
levied under those divisions govem the adoption of the resolutions authorized to be adopted under this
division, the ratification thereof, and the notification of owners and operators required to collect the fees,
except as otherwise specifically provided in division (C) of this section.

(C) Any initial or amended plan of a district adopted under section 3734.521 [3734.52.1] or 3734.56
of the Revised Code, or resolution adopted under division (B) of this section, that proposes to levy a fee
under division (A) of this section that exceeds five dollars per ton shall be ratified in accordance with the
provisions of section 3734.55 or division (B) of section 3734.57 of the Revised Code, as applicable,
except that such an initial or amended plan or resolution shall be approved by a combination of
municipal corporations and townslrips with a combined population within the boundaries of the district
comprising at least seventy-five per cent, rather than at least sixty per cent, of the total population of the
district.

(D) The policy committee of a county or joint district may amend the fee levied by the district under
division (A) of this section by adopting and obtaining ratification of a resolution establishing the amount
of the amended fee. The policy committee may abolish the fee or an amended fee established under this
division by adopting and obtaining ratification of a resolution proposing to repeal it. The requirements
and procedures under division (B) and, if applicable, division (C) of this section govern the adoption and
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ratification of a resolution authorized to be adopted under this division and the notification of owners
and operators of solid waste facilities required to collect the fees.

(E) Collection of a fee or amended fee levied under division (A) or (D) of this section shall commence
or cease in accordance with division (B) of section 3734.57 of the Revised Code. If a district is levying
a fee under section 3734.572 [3734.57.2] of the Revised Code, collection of that fee shall cease on the
date on which collection of the fee levied under division (A) of this section commences in accordance
with division (B) of section 3734.57 of the Revised Code.

(F) In the case of solid wastes that are taken to a solid waste transfer facility prior to being transported
to a solid waste. disposal facility for disposal, the fee levied under division (A) of this section shall be
collected by the owner or operator of the transfer facility as a trustee for the district. In the case of solid
wastes that are not taken to a solid waste transfer facility prior to being transported to a solid waste
disposal facility, the fee shall be collected by the owner or operator of the solid waste disposal facility
where the wastes are disposed of. An owner or operator of a solid waste transfer or disposal facility who
is required to collect the fee shall collect and forward the fee to the district in accordance with section
3734.57 of the Revised Code and niles adopted under division (H) of that section.

If the owner or operator of a solid waste transfer or disposal facility who did not receive notice pursuant
to division (B) of this section to collect the fee levied by a district under division (A) of this section
receives solid wastes generated in the district, the owner or operator, within thirty days after receiving
the wastes, shall send written notice of that fact to the board of county commissioners or directors of the
district. Within thirty days after receiving such a notice, the board of county commissioners or directors
shall send written notice to the owner or operator indicating whether the district is levying a fee under
division (A) of this section and, if so, the amount of the fee.

(G) Moneys received by a district levying a fee under division (A) of this section shall be credited to the
special fund of the district created in division (G) of section 3734.57 of the Revised Code and shall be
used exclusively for the purposes specified in that division. Prior to the approval under division (A) of
section 3734.56 of the Revised Code of the first amended plan that the district is required to submit for
approval under that section, the approval of an initial plan under section 3734.521 [3734.52.1] of the
Revised Code, the approval of an amended plan under that section or division (D) of section 3734.56
of the Revised Code, or the amendment of the district's plan under division (E) of section 3734.56 of
the Revised Code, moneys credited to the special fund arising from the fee levied pursuant to a
resolution adopted and ratified under division (B) of this section shall be expended for those purposes in
the manner prescribed by the solid waste management policy committee by resolution.

(H) The fee levied under division (A) of this section does not apply to the management of solid wastes
that:

(1) Are disposed of at a facility owned by the generator of the wastes when the solid waste facility
exclusively disposes of solid wastes generated at one or more premises owned by the generator
regardless of whether the facility is located on a preniises where the wastes were generated;

(2) Are disposed of at facilities that exclusively dispose of wastes that are generated from the
combustion of coal, or from the combustion of primarily coal in combination with scrap tires, that is not
combined in any way with garbage at one or more premises owned by the generator.

(I) When solid wastes that are burned in a disposal facility that is an incinerator or energy recovery
facility are delivered to a solid waste transfer facility prior to being transported to the incinerator or
energy recovery facility where they are burned, the fee levied under division (A) of this section shall be
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levied on the wastes delivered to the transfer facility.

(J) When solid wastes that are burned in a disposal facility that is an incinerator or energy recovery
facility are not delivered to a solid waste transfer facility prior to being transported to the incinerator or
energy recovery facility where they are btuned, the fee levied under division (A) of this section shall be
levied on the wastes delivered to the incinerator or energy recovery facility.

(K) The fee levied under division (A) of this section does not apply to sewage sludge that is generated
by a waste water treatment facility holding a national pollutant discharge elimination system pennit and
that is disposed of through incin@ration, land application, or composting or at another resource recovery
or disposal facility that is not a landfill.

(L) The fee levied under division (A) of this section does not apply to yard waste delivered to a solid
waste composting facility for processing or to a solid waste transfer facility.

(IvI) The fee levied under division (A) of this section does not apply to materials separated from a mixed
waste stream for recycling by the generator.

(N) The director of environmental protection may issue an order exempting from the fees levied under
this section solid wastes, including, but not limited to, scrap tires, that are generated, transferred, or
disposed of as a result of a contract providing for the expenditure of public funds entered into by the
administrator or regional administrator of the United States environmental protection agency, the
director of environmental protection, or the director of administrative services on behalf of the director
of environmental protection for the purpose of remediating conditions at a hazardous waste facility,
solid waste facility, or other location at which the administrator or regional administrator or the director
of environmental protection has reason to believe that there is a substantial threat to pubfic health or
safety or the environment or that the conditions are causing or contributing to air or water pollution or
soil contatnination. An order issued by the director of environmental protection under this division shall
include a determination that the amount of fees not received by a solid waste management district as a
result of the order will not adversely impact the implementation and financing of the district's approved
solid waste managment plan and any approved amendments to the plan. Such an order is a final action
of the director of environmental protection.

HISTORY: 145 v S 153 (Eff 10-29-93); 145 v Ii 685 (Eff 3-30-95); 146 v H 122. Eff 10-3196;151 v
H 66, § 101.01, eff. 9-29-05.

The effective date is set by § 612.03 of 151 v H 66.

Effect of Amendments

151 v H 66, etfeclive September 29, 2005, rewrote the first paragraph of (A); in (G), substituted "specified in that
division" for "set forth in divisions (G)(1) to (10) of that sec6on"; and added (N).
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§ 5705.41. Restriction upon appropriation and expenditure of money.

No subdivision or taxing unit shall:

(A) Make any appropriation of money except as provided in Chapter 5705. of the Revised Code;
provided, that the authorization of a bond issue shall be deemed to be an appropriation of the proceeds
of the bond issue for the purpose for which such bonds were issued, but no expenditure shall be made
from any bond fund until first authorized by the taxing authority;

(13) Make any expenditure of money unless it has been appropriated as provided in such chapter;

(C) Make any expenditure of money except by a proper warrant drawn against an appropriate fund;

(D) (1) Except as otherwise provided in division (DX2) of this section and section 5705.44 of the
Revised Code, make any contract or give any order involving the expenditure of money unless there is
attached thereto a certificate of the fiscal officer of the subdivision that the amount required to meet the
obligation or, in the case of a continuing contract to be performed in whole or in part in an ensuing fiscal
year, the amount required to meet the obligation in the fiscal year in which the contract is made, has
been lawfully appropriated for such purpose and is in the treasury or in process of collection to the credit
of an appropriate fund free from any previous encumbrances. This certificate need be signed only by the
subdivision's fiscal officer. Every such contract made without such a certificate shall be void, and no
warrant shall be issued in payment of any amount due thereon. If no certificate is fumished as required,
upon receipt by the taxing authority of the subdivision or taxing unit of a certificate of the fiscal officer
stating that there was at the time of the making of such contract or order and at the time of the execution
of such certificate a sufficient sum appropriated for the purpose of such contract and in the treasury or in
process of collection to the credit of an appropriate fund free from any previous encumbrances, such
taxing authority may authorize the drawing of a warrant in payment of amounts due upon such contract,
but such resolution or ordinance shall be passed within thirty days after the taxing authority receives
such certificate; provided that, if the amount involved is less than one hundred dollars in the case of
counties or three thousand dollars in the case of all other subdivisions or taxing units, the fiscal officer
may authorize it to be paid without such affirmation of the taxing authority of the subdivision or taxing
unit, if such expenditure is otherwise valid.

(2) Annually, the board of county commissioners may adopt a resolution exempting county purchases of
one thousand dollars or less from the requirement of division (DX1) of this section that a certificate be
attached to any contract or order involving the expenditure of money. The resolution shall state the
dollar amount that is exempted from the certificate requirement and whether the exemption applies to all
purchases, to one or more specific classes of purchases, or to the purchase of one or more specific items.
Prior to the adoption of the resolution, the board shall give written notice to the county auditor that it
intends to adopt the resolution. The notice shalI state the dollar amount that is proposed to be exempted
and whether the exemption would apply to all purchases, to one or more specific classes of purchases, or
to the purchase of one or more specific items. The county.auditor may review and comment on the
proposal, and shall send any comments to the board within fifteen days after receiving the notice. The
board shall wait at least fifteen days after giving the notice to the auditor before adopting the resolution.
A person authorized to make a county purchase in a county that has adopted such a resolution shall
prepare and file with the county auditor, within three business days after incurring an obligation not
requiring a certificate, or within any other period of time the board of county commissioners specifies in
the resolution, a written or electronically transferred document specifying the purpose and amount of the
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expenditure, the date of the purchase, the name of the vendor, the specific appropriation items from
which the expenditures are to be made, and any additional information as the auditor of state may
prescribe.

(3) Upon certification by the auditor or other chief fiscal officer that a certain sum of money, not in
excess of an amount established by resolution or ordinance adopted by a majority of the members of the
legislative authority of the subdivision or taxing unit, has been lawfully appropriated, authorized, or
directed for a certain purpose and is in the treasury or in the process of collection to the credit of a
specific line-item appropriation account in a certain fund free from previous and then outstanding
obligations or certifications, then for such purpose and from such line-item appropriation account in
such fund, over a period not extending beyond the end of the fiscal year, expenditures may be made,
orders for payment issued, and contracts or obligations calling for or requiring the payment of money
made and assumed; provided, that the aggregate sum of money included in and called for by such
expenditures, orders, contracts, and obligations shall not exceed the sum so certified. Such a certification
need be signed only by the fiscal officer of the subdivision or the taxing district and may, but need not,
be limited to a specific vendor. An itemized statement of obligations incurred and expenditures made
under such certificate shall be rendered to the auditor or other chief fiscal officer before another such
certificate may be issued, and not more than one such certificate shall be outstanding at a time.

In addition to providing the certification for expenditures as specified in this division, a subdivision also
may make expenditures, issue orders for payment, and make contracts or obligations calling for or
requiring the payment of money made and assumed for specified permitted purposes from a specific
line-item appropriation account in a specified fund for a sum of money upon the certification by the
fiscal officer of the subdivision that this sum of money has been lawfully appropriated, authorized, or
directed for a pennitted purpose and is in the treasury or in the process of collection to the credit of the
specific line-item appropriation account in the specified fund free from previous and then-outstanding
obligations or certifications; provided that the aggregate sum of money included in and called for by the
expenditures, orders, and obligations shall not exceed the certified sum. The purposes for which a
subdivision may lawfully appropriate, authorize, or issue such a certificate are the services of an
accountant, architect, attorney at law, physician, professional engineer, constniction project manager,
consultant, surveyor, or appraiser by or on behalf of the subdivision or contracting authority; fuel oil,
gasoline, food items, roadway materials, and utilities; and any purchases exempt from competitive
bidding under section 125.04 of the Revised Code and any other specific expenditure that is a
reonrring and reasonably predictable operating expense. Such a certification shall not extend beyond the
end of the fiscal year or, in the case of a board of county commissioners that has established a quarterly
spending plan under section 5705.392 [5705.39.2] of the Revised Code, beyond the quarter to which
the plan applies. Such a certificate shall be signed by the fiscal officer and may, but need not, be limited
to a specific vendor. An itemized statement of obligations incurred and expenditures made under such a
certificate shall be rendered to the fiscal officer for each certificate issued. More than one such
certificate may be outstanding at any time.

In any case in which a contract is entered into upon a per unit basis, the head of the department, board,
or commission for the benefit of which the contract is made shall make an estimate of the total amount
to become due upon such contract, which estimate shall be certified in writing to the fiscal officer of the
subdivision. Such a contract may be entered into if the appropriation covers such estimate, or so much
thereof as may be due during the current year. In such a case the certificate of the fiscal officer based
upon the estimate shall be a sufficient compliance with the law requiring a certificate.

Any cerhificate of the fiscal officer attached to a contract shall be binding upon the political subdivision
as to the facts set forth therein. Upon request of any.person receiving an order or entering into a contract
with any political subdivision, the certificate of the fiscal officer shall be attached to such order or
contract. "Contract" as used in this section excludes current payrolls of regular employees and officers.
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(E) Taxes and other revenue in process of collection, or the proceeds to be derived from authorized
bonds, notes, or certificates of indebtedness sold and in process of delivery, shall for the purpose of this
section be deemed in the treasury or in process of collection and in the appropriate fund. This section
applies neither to the investment of sinking funds by the trustees of such funds, nor to investments made
under sections 731.56 to 731.59 of the Revised Code.

No district authority shall, in transacting its own affairs, do any of the things prohibited to a subdivision
by this section, but the appropriation referred to shall become the appropriation by the district authority,
and the fiscal officer referred to shall mean the fiscal officer of the district authority.

HISTORY: GC §§ 5625-33, 5625-34; 112 v 391, §§ 33, 34; 113 v 670; 122 v 559; 123 v 495; Bureau
of Code Revision, 10-1-53; 132 v S 378 (Eff 4-29-68); 136 v H 8 (Eff 8-11-75); 138 v H 371 (Eff 3-
14-80); 139 v S 172 (Eff 7-21-82); 139 v S 530 (Eff 6-25-82); 141 v H 201 (Eff 7-1-85); 145 v H 300
(Eff 7-1-94); 145 v S 81 (Eff 8-19-94); 147 v H 426 (Eff 7-22-98); 149 v H 94 (Eff 6-6-2001); 149 v H
21 (Eff 8-28-2001); 149 v H 454. Eff 4-7-2003; 150 v H 95, § 1, eff. 9-26-03; 150 v S 82, § 1, eff. 2-
12-04.

The provisions of § 3 of HB 454 (149 v - ) read as foilows:

SECIION 3. Section 5705.41 of the Revised Code is presented in this act as a. composite of the section as
amended by both Am. H.B. 21 and Am. Sub. H.B. 94 of the 124th General Assembly. The General Assembly,
applying the principle stated in division (B) of sectlon 1.52 of the Revised Code that amendments are to be
harmonized if reasonably capable of simultaneous operation, finds that the composite is the resulfing version of
the section in effect prior to the effective date of the section as presented in this act.

Effect of Amendments

S.B. 82, Acts 2003, effective February 12, 2004, in (D)(2), substituted "county purchases of one thousand" for "for
the current fiscal year county purchases of seven hundred fifty," and inserted "or within any other period of time
the board of county commissioners speafies in the resolution," "or electronicaly.transferred," and "the specific
appropriation items from which the expenditures are to be made"; redesignated the fourth and fifth paragraphs of
(D)(3) as (E); and made minor stylistic changes.
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§ 5705.44. Contracts running beyond tiscal year; when certificate not required.

When contracts or leases ran beyond the termination of the fiscal year in which they are made, the fiscal
officer of the taxing authority shall make a certification for the amount required to meet the obligation of
such contract or lease maturing in such fiscal year. The amount of the obligation under such contract or
lease remaining unfulfilled at the end of a fiscal year, and which will become payable during the next
fiscal year, shall be included in the annual appropriation measure for the next year as a fixed charge.

The certificate required by section 5705.41 of the Revised Code as to money in the treasury shall not
be required for contraots on which payments are to be made from the earnings of a publicly operated
water works or public utility, but in the case of any such contract made without such certification, no
payment shall be made on account thereof, and no claim or demand thereon shall be recoverable, except
out of such eamings. That certificate also shall not be required if requiring the certificate makes it
impossible for a county board of mental retardation and developmental disabilities to pay the nonfederal
share of medicaid expenditures that the county board is required by division (A) of section 5126.057
[5126.05.71 of the Revised Code to pay.

HISTORY: GC § 5625-36; 112 v 391(408), § 36; Bureau of Code Revision, 10-1-53; 149 v H 94 (Eff
6-6-2001); 149 v H 405. Eff 12-13-2001.
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3745-27-10 Ground water monitoring program for a sanitary landfill faciiity.

(A) Applicability.

(1) General applicability. In accordance with the schedule in paragraphs (A)(2) and (A)(3) of
this rule, the owner or operator of a sanitary landfill facility shall implement a"ground water
monitoring program" capable of determining the impact of the facility on the quality of
ground water occurring within the uppermost aquifer system and all significant zones of
saturation above the uppermost aquifer system underlying the sanitary landfill facility. The
"ground water monitoring program" has the following elements:

(a) A "ground water detection monitoring program" which shall be documented within a
ground water detection monitoring plan. The ground water detection monitoring plan shall be
submitted into the operating record In accordance with rule 3745-27-09 of the Administrative
Code. The ground water detection monitoring plan shall indude, but is not limited to, a
description of the following:

(i) A monitoring system in accordance with paragraph (B) of this rule,

(ii) Sampling and analysis procedures, including an appropriate statistical method, in
accordance with paragraph (C) of this rule,

(iii) Detection monitoring procedures, inciuding monitoring frequency and a parameter list,
in accordance with paragraph (D) of this rule,

(b) A "ground water quality assessment monitoring program" which is implemented when
there is a statistically significant increase over background of waste-derived constituents
within the ground water system determined during detection monitoring unless a
demonstration of a false positive is presented under paragraph (D)(7)(c)(i) of this rule or
presented and approved under paragraph (D)(7)(c)(ii) of this rule. A"ground water quality
assessment monitoring program" inciudes, but is not limited to, the following:

(i) A "ground water quality assessment plan" in accordance with paragraphs (E)(4) and (E)
(5) of this rule.

(ii) Determinations of rate, extent, and concentration of Waste-derived constituents detected
in the ground water in accordance with paragraph (E)(5) of this rule,

(fii) Notification to persons residing on or owning land above the contaminant plume in
accordance with paragraph (E)(11) of this rule,
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(iv) Submission of a"ground water quality assessment report" In accordance with paragraph
(E)(7) of this rule,

(v) Where applicable, the requirements of paragraphs (B) to (D) of this rule.

(vi) Where applicable, submission of a compliance monitoring plan in accordance with
paragraph (E)(8) of this rule.

(c) A "corrective measures program" which Is implemented when Waste-derived constituents
from the facility have entered the ground water. A "corrective measures program" includes,
but is not limited to, the following:

(i) A "corrective measures plan" in accordance with paragraphs (F)(2) and (F)(3) of this rule,

(ii) Proposed concentration levels in accordance with paragraph (F)(7) of this rule,

(iii) A public meeting held to discuss the results of the "ground water quality assessment
report" and "corrective measures plan" with interested persons in accordance with paragraph
(F)(4) of this rule;

(iv) Selection.and implementation of a corrective measure in accordance with paragraphs (F)
(10) of this rule,

(v) Where applicable, the requirements of paragraphs (B) to (D) of this rule.

(2) Schedule for implementation of revisions to the ground water monitoring program.

(a) THE owner or operator of AN operating sanitary landfill facility subject to rule 3745-27-
19 of the Administrative Code, shall make any applicable revisions to the facility "ground
water monitoring program". Submit revisions to the operating record, and implement any
measures required by amendments to this rule within two hundred seventy days of the
effective date of the rule.

(b) The owner or operator of a sanitary landfill facility that IS subject to post closure care in
accordance with rule 3745-27-14 of the Administrative Code and that ceased. acceptance of
waste after March 1, 1990, as determined by the notification required by paragraph (E) of
rule 3745-27-11 of the Administrative Code, shall revise their ground water monitoring
program to comply with this rule.

The owner or operator of a facility subject to rule 3745-27-09 of the Administrative Code
shall submit and implement revisions to the operating record within two hundred seventy
days of the effective date of this rule. The owner or operator of a fadlity not subject to rule
3745-27-09 of the Administrative Code shall implement the revisions and_mail copies of the
revisions by certified mail, or any other form of mail accompanied by a receipt, to Ohio EPA
and the approved health department within two hundred seventy days of the effective date of
this rule.

[Comment: Owners and operators are only required to revise the portions of the facility's
current ground water monitoring plans that do not comply with the amendments to this rule
and are not required to submit a whole new plan. All variance approvals Issued under the
provisions of this rule continue In effect.]

[Comment: All owners or operators of facilities currently operating, and those that have
dosed since March 1, 1990, shall amend their closure plans and ground water monitoring
program plans to comply with this rule. The only exception to this requirement is for those

188



Get a Document - by Citation - OAC Ann. 3745-27-10 Page 3 of 28

owners or operators required to follow a past version of this rule by an order of the director.]

(c) The owner or operator of a sanitary landfill facility that is subject to post closure care in
accordance with rule 3745-27-14 of the Administrative Code and is conducting a ground
water monitoring program under findings and orders Issued by the director shall continue
monitoring, pursuant to findings and orders.

(d) The owner or operator of a sanitary landfill facility conducting a ground water monitoring
program subject to paragraph (A)(2)(c) of this rule may request, on forms prescribed by the
director, to comply with rule 3745-27-10 of the Administrative Code except for the provisions
of paragraph (a)(2)(c) of this rule. Upon the director's approval of the request, the owner or
operator shall then comply with rule 3745-27-10 of the Administrative Code except for the
provisions of paragraph (A)(2)(c) of this rule. Upon the director's approval of the request, the
owner or operator shall then comply with rule 3745-27-10 of the Administrative Code except
for the provisions of (a)(2)(c) of this rule.

[Comment: There are landfill facilities currently required to.foiiow past versions of this rule
due to orders from the director. Paragraph (C) of this rule allows these facilities to continue
to follow the orders issued by the director. Paragraph (D) of this rule allows the owners or
operators of facilities under orders to follow past versions of this rule to request modiFlcation
of the applicable order to allow them to follow the current version of this rule.]

(3) The owner or operator shaii implement and comply with the requirements of a"ground
water quality assessment monitoring program" and/or a "corrective measures program"
when required by paragraph (E) or (F) of this rule. Implementation shall be in accordance
with the timeframes specified in paragraphs (E) and (F) of this rule.

(4) For the purposes of this rule, the ground water monitoring program, which includes the
detection monitoring program, and where required, the assessment monitoring and
corrective measures programs, ARE Implemented upon the commencement of sampling of
ground water monitoring wells In accordance with paragraphs (D), (E), or (F) of this rule.

(5) A qualified ground water scientist shaii certify, In accordance with niie 3745-27-09 of the
Administrative Code, Any "ground water Detection monitoring plan," the "ground water
quality assessment pian," the compliance monitoring plan, and the "corrective measures
plan," and any revisions thereof and reports and data, submitted In accordance with this rule.

(6) The ground water monitoring program shall be documented within the operating record.
Any revision(s) to the ground water monitoring program shall be submitted to the operating
record in accordance with rule 3745-27-09 of the Administrative Code prior to
implementation of the revision(s). The owner or operator of a faciiity not subject to rule
3745-27-09 of the Administrative Code shall mail copies of the revisions by certified mail, or
any other form of mail accompanied by a receipt, to Ohio EPA and the approved health
departrrient prior to implementation of the revision(s). No approval is necessary prior to
impiementing the revision(s) to the ground water monitoring program unless specifically
required by this rule.

(B) Ground water monitoring system.

(1) The ground water monitoring system, for detection monitoring, assessment monitoring,
or corrective measures, shall consist of a sufficient number of wells, installed at appropriate
locations and depths, to yield ground water samples from both the uppermost aquifer system
and any significant zones of saturation that exist above the uppermost aquifer system that
do the following:

(a) Represent the .quaiity of the background ground water that has not been affected by past
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or present operations at the sanitary iandfiif facility,

(b) Represent the quality of the ground water passing-directiy downgradient of the limits of
solid waste placement.

The director may require or otherwise authorize an owner or operator to conduct surface
water monitoring (i.e. Seeps, springs or streams) as part of the ground water monitoring
system in areas where it may not be practical to place a weii. Such surface water samples
shall be representative of ground water quality passing directly downgradient of the iimits of
solid waste placement.

[Comment: The director's authorization to conduct surface water monitoring under this rule
shoufd include provisions for: sampling procedures; constituents to be analyzed; and
anafyzing the resulting data.]

(2) Where the uppermost aquifer system exists more than one hundred fifty feet beneath
the recompacted clay liner of the sanitary landfill facility, the ground water monitoring
system shall consist of a sufficient number of wells, installed at appropriate locations and
depths, to yield ground water samples from an adequate number of significant zones of
saturation, in accordance with paragraphs (B)(1)(a) and (B)(1)(b) of this rule, to ensure
detection of any contaminant release from the faciiity:

(3) All monitoring wells shall be designed, installed, and developed in a manner that allows
the collection of ground water samples that are representative of ground water quality in the
geologic unit being monitored. And that are in accordance with the following criteria:

(a) Monitoring wells shall be cased in a manner that maintains the integrity of the
monitoring well boreholes,

(b) The annular space (i.e., the space between the borehole and the well casing) above the
sampling depth shall be sealed to prevent the contamination of the samples and the ground
water, -

(c) The casing shall be screened or perforated and surrounded by sand or gravel In sucFi a
way that allows For the following:

(i) For the minimization of the passage of formation materials into the weif,

(ii) For the monitoring of discrete portions of the uppermost aquifer system or any
significant zones of saturation above the uppermost aquifer system,

(d) The owner or operator shall document in the operating record, in accordance with rule
3745-27-09 of the Administrative Code, the design, installation, development, Maintenance
and abandonment of any monitoring weiis, piezometers, and other measurement, sampling,
and analytical devices,

(e) The monitoring wells, piezometers, and other measurement, sampling, and analytical
devices shall be operated and maintained to perform to design specifications throughout the
life of the monitoring program.

(f) Monitoring wells constructed or used for the purposes of this rule are not required to
comply with Chapter 3745-9 of the Administrative Code.

(4) The number, spacing, and depth of ground water monitoring wells shall be as follows:

(a) Based on site specific hydrogeologic information Including that information listed In
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paragraphs (c)(3)(a) to (c)(3)(g) of rule 3745-27-06 of the Administrative Code,

(b) Capable of detecting a release from the sanitary landfill facility to the ground water at
the closest practicable location to the limits of solid waste placement.

(5) The owner or operator shall evaluate, at least annually until the end of the post-closure
care period, the ground water surface elevation data obtained in accordance with paragraph
(c)(3) of this rule to determine whether the requirements of paragraph (b) of this rule for
locating the monitoring wells continue to be satisfied. The results of this evaluation induding
potentiometric maps for every geofogic unit monitored shall be incfuded in a report to be
submitted to the appropriate Ohio EPA district office not later than twelve months from the
previous report submitted to comply with this paragraph. If the evaluation shows that
paragraph (b) of this rule is no longer satisfied, the owner or operator shall immediatefy
revise the number, location, and/or depth of the monitoring wells to bring the ground water
monitoring system into compliance with this requirement and place documentation of the
revision into the operating record in accordance with paragraph (b)(3)(d) of this rule.

(C) The owner or operator shall comply with the foifowing requirements regarding ground
water sampling, analysis, and statistical methods.

(1) General requirements. The ground water monitoring program shall include consistent
sampling and analysis procedures and statistical methods that are protective of human health
and the environment and that are designed to ensure monitoring results that provide an
accurate representation of ground water quality at the background and downgradient wells
installed In accordance with paragraph (b), (d), (e), or (f) ofthis rufe. The following shall be
included in the "ground water detection monitoring plan," "ground water quality assessment
monitoring plan," compliance monitoring plan, and "corrective measures plan.":

(a) A written sampling and analysis plan, which documents the sampling and anaiysis.
procedures that shall be utilized in the ground water monitoring program. The owner or
operator is required to use the procedures documented within the sampling and analysis
plan.

[Comment: the analysis methods used, including method detection limits and practical
quantitation limits for the constituents analyzed, do not have to be documented within the
sampling and anafysis plan. They do have to be submitted with the analysis data as required
in paragraph (c)(10) of this rule.]

(b) The statistical method selected by the owner or operator shall be in accordance with
paragraphs (c)(6) and (c)(7) of this rule,

(c) The statistical determination of a statistically significant increase over background for a
monitoring parameter shall be.in accordance with paragraph (c)(8) of this rule,

(d) The number of samples collected shall be in accordance with paragraph (c)(9) of this
rule,

(e) Submission of ground water and statistical analysis shall be in accordance with
paragraph (c)(10) of this rule.

(2) A sampling and analysis plan shall, at a minimum, include a detailed description of the
equipment, procedures, and techniques to be used for the following:

(a) Measurement of ground water elevations,

(b) Detection of immiscible layers,
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(c) Collection of ground water samples, including the following:

(i) Well evacuation,

(ii) Sample withdrawal,

(iii) Sample containers and handling,

(iv) Sample preservation,

(d) Performance of field analysis, including the foliowing:

(i) Procedures and forms for recording raw data and the exact location, time, and facility-
specific conditions associated with the data acquisition,

(ii) Calibration of field devices,

(e) Decontamination of equipment,

(f) Chain of custody control, including the following:

(i) Standardized field tracking reporting forms to record sample custody in the field prior to
and during shipment,

(ii) Sample labels containing all information necessary for effective sample tracking,

(g) Field and laboratory quality assurance and quality control, including the following:

(i) Collection of duplicate samples during each sampling event,

(ii) Collection of field and equipment blanks if non-dedicated sampling equipment is used,

(iii) Coliection of trip blanks.

The number of duplicate samples, field blanks, trip bianks, and.equipment blanks shall be
enough to adequately demonstrate the accuracy of the analysis results.

(h) The kientification of well maintenance problems encountered during routine sampling of
the wells and the process to assure that necessary maintenance is performed.

(3) Measurement of ground water elevations.

(a)

(i) Ground water elevations shall be measured in all wells to be sampled that round of
sampling prior to any purging and sampling.

(ii) The totai depth of the monitoring well(s) shall be measured in all wells at least annually
for those wells that do not have a dedicated pump installed. The depth of monitoring well(s)
with a dedicated pump shall be measured whenever maintenance allows. The measurement
of well depth shall be taken prior to any purging and/or sampling.

(b) The owner or operator shall at least semiannually and in conjunction with any major
sampling event involving more than half the wells in the system or zone monitored
determine, for the uppermost aquifer system and for all significant zones of saturation
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monitored, the direction of ground water flow each time ground water elevation
measurements are performed.

(c) Ground water elevations in all wells monitoring the same unit(s) or portion of unit(s) of a
sanitary landfill facility shall be measured within a period of time short enough to avoid
temporal variations in ground water flow which could preclude an accurate determination of
ground water flow rate and direction. But within a period of time not to exceed twenty-four
hours.

(d) Potentiometric maps shall be constructed using the collected ground water elevation
measurements and shall be included with the sampling data submittal.

(4) The owner or operator shall establish background ground water quality, unless the
exception in paragraph (C)(5) of this rule applies, by analyzing ground water samples
collected from hydraulically upgradient wells(s) for each of the monitoring parameters or
constituents required in the ground water monitoring program.

(5) Background ground water quality at a sanitary landfiii facility may be based on sampling
of wells that are not hydraulically upgradient where either of the following occur:

(a) Hydrogeologic conditions do not allow the owner or operator to determine which wells
are upgradient,

(b) Sampling of other wells will provide an indication of background ground water quality
that is as representative or more representative than that provided by upgradient wells.

(6) Statistical methods. Within ninety days of completing collection of the eight background
samples necessary to comply with paragraphs (d)(5)(a)(ii) and (d)(5)(b)(ii) of this rule but
no later than four hundred fifty days after implementing the ground water monitoring
program, the owner or operator shall specify one of the following statistical methods to be
used in evaluating ground water monitoring data. The statistical method chosen shall be
conducted separately for each of the parameters required to be statistically evaluated in
paragraph (D)(5) of this rule. The statistical method specified shall ensure protection of
human health and the environment and shall comply with the performance standards
outlined in paragraph (C)(7) of this rule. The owner or operator shall submit to the operating
record any changes made to the statistical method. For owners or operators not subject to
rule 3745-27-09 of the Administrative Code, subinit to Ohio EPA any changes made to the
statistical method. This submission of the revised statistical method shall be made thirty (30)
days prior to submitting to the operating record and/or Ohio EPA the first set of ground water
analytical data analyzed using the revised statistical method. The statistical method specified
shall be selected.from one of the following:

(a) A tolerance or prediction interval procedure in which an interval for each constituent is
established from the distribution of the background data, and the level of each constituent in
each monitoring well is compared to the upper tolerance or prediction limit,

(b) A control chart approach that gives control limits for each constituent,

(c) A Parametric anaiysis of variance ("ANOVA") followed by multiple comparisons
procedures to identify statistically significant evidence of contamination. This shall include
estimation and testing of the contrasts between each monitoring well's mean and the
background mean levels for each constituent.

(d) An analysis of variance ("ANOVA") based on ranks followed by multiple comparisons
procedures to identify statistically significant evidence of contamination. This shall indude
estimation and testing of the contrasts between each monitoring well's median and the
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background median levels for each constituent.

(e) Another statistical test method submitted by the owner or operator and approved by the
director or his authorized representative.

[Comment: The statistical method to be used during the initial statistical comparison
required under paragraph (D)(5) of this rule needs to be submitted within ninety days of
collecting the eighth back ground sample. If it Is anticipated that the statistical method to be
used will be an intraweil method, then the statistical plan shall be submitted ninety days after
the eighth sample has been collected from the well in question. If it is anticipated that the
statistical method to be used will be an interwell method, then the statistical plan shall be
submitted ninety days after a total of eight samples have been collected from the background
welis. The eight background samples collected shall be evenly distributed across all
background wells.]

(7) Performance standards for statistical methods. Any statistical method chosen in
accordance with paragraph (C)(6) of this rule shali comply with the following performance
standards as appropriate:

(a) The statistical method used to evaluate ground water monitoring data shall be
appropriate for the distribution of chemical parameters or waste-derived constituents. If the
distribution of the chemical parameters or waste-derived constituents is shown by the owner
or operator to be inappropriate for a normal theory test, then the data should be transformed
or a distribution free theory test should be used. If the distributions for the constituents
differ, more than one statistical method may be needed;

(b) If an individual well comparison procedure is used to compare an individual monitoring
well constituent concentration with background constituent concentrations or a ground water
concentration level, the test shall be conducted at a type I error level not less than 0.01 for
each testing period. If multiple comparisons procedures are used, the type I experimentwise
error rate for each testing period shall be not less than 0.05; however, the type I error rate
of not less than 0.01 for individual monitoring well comparisons shall be maintained. This
performance standard does not apply for tolerance intervals, prediction intervals, or control
charts,

(c) If a control chart approach is used to evaluate ground water monitoring data, the specific
type of control chart and its associated parameter values shall be protective of human health
and safety and the environment. The parameters shall be determined after considering the
number of samples in the background data base, the date distribution, and the range of the
concentration values for each constituent,

(d) If a tolerance interval or a prediction interval is used to evaluate ground water
monitoring data, the levels of confidence, and for tolerance intervais, the percentage of the
population that the interval must contain, shall be protective of human health and safety and
the environment. These parameters shall be determined after considering the number of
samples in the background data base, the data distribution, and the range of the
concentration values for each constituent of concem,

(e) The statistical method shall account for data below the limit of detection with one or
more statistical procedures that ensure protection of human health and the environment. Any
practical quantitation limit (PQL) used in the statistical method shall be the lowest
concentration level that can be reliably achieved within the specified limits of precision and
accuracy during routine laboratory operating conditions that are available to the faciiity.,

(f) If necessary, the statisticai method shall include procedures to control or correct for
seasonal and spatial variability as well as temporal correlation in the data.
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(g) Background data can be added only in blocks of data resulting from the analysis of four
or more statistically Independent samples after the data have been statistically compared to
the current background data and no statistical differences are detected, unless another
method is deemed acceptable to the director.

(h) Prior to using an intra-well statistical method under the ground water detection
monitoring program, the owner or operator shall submit to the.operating record in
accordance with rule 3745-27-09 of the Administrative Code, a demonstration that the
ground water has not been affected by the landfill within the relevant well(s): The owner or
operator of a facility not subject to rule 3745-27-09 of the Administrative Code shall mail
copies of the revisions by certified mail, or any other form of mail accompanied by a receipt,
to Ohio EPA and the approved health department.

(8) Determination of a statistically significant increase over background. The owner or
operator shall determine whether or not there is a statistically signfflcant Increase over
background for each parameter or constituent required to be statistically analyzed within the
ground water monitoring program. The owner or operator shall make this determination each
time he assesses ground water quality. To determine whether a statistically-significant
increase or decrease has occurred, the owner or operator shall compare the ground water
quality of each parameter or constituent at each downgradient ground water monitoring well
to the background value of that parameter or constituent according to the statistical
procedures specified in paragraphs (C)(6) and (C)(7) of this rule.

(9) Sample number. The number of samples collected to establish ground water quality data
shall be consistent with the appropriate statistical procedures determined pursuant to
paragraphs (C)(6) and (C)(7) of this rule. The sampling procedures shall be those specified
under paragraph (D) of this rule for detection monitoring, paragraph (E) of this rule for
assessment and/or compliance monitoring, and paragraph (F) of this rule for corrective
measures.

(10) Submission of results. All ground water elevation, sample analysis and statistical
analysis results generated in accordance with paragraphs (B), (C), (D), (E) and (F) of this
rule shall be submitted to Ohio EPA not later than seventy-five days after sampling the well.
All ground water data and an accompanying text shall be submitted to Ohio EPA in a form
specified by the director or his authorized representative. The data and accompanying text
required to be submitted In accordance with this paragraph shall be placed In the operating
record In accordance with rule 3745-27-09 of the Administrative Code. The accompanying
text shall consist of, at a minimum, the following:

(a) Lab data sheets.

(b) Field and laboratory quality assurance/quality control (OA/OC) data.

(c) Chain of custody and sample receipt forms including preservation methods.

(d) Data summary table(s).

(e) Statistical analysis results and summary table(s) including the results from any test for
normality.

(f) The potentiometric maps required by paragraph (c)(3) of this rule.

(g) A description of the analysis methods used including method detection limits, and
practical quantitation limits for the constituents analyzed.
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[Comment: The items requested in paragraph (c)(10) of this rule with the exception of
paragraph (C)(10)(c) of this rule, may be submitted on an electronic format compatible with
Ohio EPA software.]

(D) Ground water detection monitoring program. The owner/operator shall comply with the
following requirements regarding ground water detection monitoring:

(1) Monitoring parameters. The owner or operator shall determine the concentration or value
of the parameters listed in appendix I in ground water in accordance with paragraph (D) of
this rule.

(2) Alternate monitoring parameter list. The owner or operator of a sanitary landfill facility
may propose, in writing, to delete any of the appendix I monitoring parameters to be used to
meet the requirements of paragraphs (D)(5) to (D)(8) of this rule. The director may approve
the alternative list of appendix I monitoring parameters if the removed parameters are not
reasonably expected to be In or derived from the waste contained or deposited in the
sanitary landfill facility. Upon approval by the director or his authorized representative, the
owner or operator may use the aitemative list. The owner or operator shall, at a minimum,
consider the following factors in proposing an aitemative inorganic parameter list:

(a) Which of the parameters specified in appendix I of this rule shall be deleted from the
parameters required to be monitored in paragraph (D)(5) of this rule.

(b) The types, quantities, and concentrations of constituents in wastes managed at the
sanitary landfill facility.

(c) The concentrations of the Appendix I constituents in the leachate from the relevant unit
(s) of the sanitary landfill facility.

(d) Any other relevant information that the director or his authorized representative deems
necessary.

(3) Alternate inorganic parameter list. The owner or operator of a sanitary landfill facility
may propose, in writing, that an alternative list of inorganic Indicator parameters be used to
meet the requirements of paragraph (D)(5) of this rule In lieu of some or all of the inorganic
parameters listed in appendix I of this rule. The director may shall approve the altemative
inorganic indicator parameters If the alternative list will provide a reliable indication of
inorganic releases from the sanitary landfill facility to the ground water. Upon approval by
the director or his authorized representative, the owner or operator shall use the alternative
list. The owner or operator shall, at a minimum, consider the following factors in proposing
an alternative inorganic parameter list:

(a) The types, quantities, and concentrations of constituents in wastes managed at the
sanitary landfill facility,

(b) The mobility, stability, and persistence of waste constituents or their reaction products in
the unsaturated zone beneath the sanitary landfill facility,

(c) The detectibility of the indicator parameters, waste constituents, and their reaction
products in the ground water,

(d) The concentrations or values and coefficients of variation of monitoring parameters or
constituents In the background ground water quality.

(4) Alternative parameters for low-yield wells not screened in the uppermost aquifer system.
The owner or operator may propose in writing, that an altemative list of any of the appendix
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I monitoring parameters be used to meet the requirements of paragraph (D)(5)(c) of this
rule for those monitoring wells not screened in the uppermost aquifer system that cannot
produce enough water within a twenty-four hour period to allow for the analysis of all of the
required parameters. Upon approval by the director or his authorized representative, the
owner or operator may use the attemative parameter list. The owner or operator shall, at a
minimum, consider the following factors in proposing an alternative list for low-yield wetis not
screened in the uppermost aquifer:

(a) Whether the monitoring well is constructed in accordance with paragraph(B)(3) of this
rule,

(b) Whether the well screen is properly placed across the significant zone or saturation in
order to maximize yield;

(c) A calculation of the maximum sustainable yieid of the significant zone of saturation;

(d) Field data demonstrating the time necessary for the well to recover completely after
purging,

(e) The amount of water needed to analyze for all required parameters. This should include
a discussion of which parameters will be deleted and the arrSount of water needed to analyze
for these deleted parameters as well as the listing of the parameters which witi be analyzed
for in the samples and how much water is required to analyze for these parameters.

(5) Monitoring parameters, frequency, location. The owner or operator shall monitor the
ground water monitoring well system in accordance with the following:

(a) For monitoring wells screened within the uppermost aquifer system beneath the sanitary
landfill facility, the owner or operator shall, during the active life of the facility ( including final
closure) and the post-closure care period, monitor the wells:

(i) For one of the following parameter lists:

(a) Parameters 1 through 66 in appendix I of this rule.

(b) The aitemative parameter list approved in accordance with paragraphs (D)(2) and/or (D)
(3) of this rule.

(ii) At least semiannually by collecting the following sampies:

(a) During the initial one hundred and eighty days after implementing the ground water
detection monitoring program (the first semiannual sampling event), a minimum of four •
independent samples from each monitoring well screened in the uppermost aquifer system
(background and downgradient) and analyzed for the parameters specified in paragraph (D)
(5)(a)(i) of this rule. The owner or operator shall collect and analyze for the parameters
specified in paragraph (D)(5)(a)(i) of this rule, by collecting a minimum of eight independent
background samples during the initial year of sampiing to use for the statistical analysis
provisions of this rule. The owner or operator of a sanitary landfill facility with an existing
ground. water monitoring system, may use existing data to meet the provisions of this
paragraph provided the information required pursuant to paragraph (C) of this rule is
available.

[Comment: Existing data to meet the provision of the above rule is allowed provided that
the sampling and analysis procedures used to collect and analyze the sample are
documented, available for review and consistent with paragraph (c)(1) of this rule.]
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(b) Beginning one year after impiementing the ground water detection monitoring program
and continuing during subsequent semiannual sampling events, at least one sample from
each monitoring well screened in the uppermost aquifer system (background and
downgradient) must be collected and analyzed for the parameters specified In paragraph (D)
(5)(a)(i) of this rule,

(iii) Beginning with receiving the results from the first monitoring event collected pursuant to
paragraph (D)(5)(a)(ii)(b) of this rule and semiannually thereafter, by statistically analyzing
the results from wells screened in the uppermost aquifer system for the parameters specified
in paragraph (d)(5)(a)(i) of this rule,

(b) For monitoring wells not screened in the uppermost aquifer system at the sanitary
landfill facility, the owner or operator shall, during the active life of the facility (including final
closure) and the post-closure care period, monitor the wells:

(i) For one of the following parameter lists:

(a) Parameters numbered 18, 25, 33, 61, 63, 64, 65, and 66, in appendix I of this rule.

(b) The aitemate parameter list approved in accordance with paragraphs (d)(2), (d)(3)
and/or (d)(4) of this rule.

(ii) At least semiannually by collecting the following samples:

(a) During the initial one hundred and eighty days after implementing the ground water
detection monitoring program (the first semiannual sampling event), a minimum of four
independent samples must be collected from each monitoring well not screened in the
uppermost aquifer system (background and downgradient) and analyzed for the parameters
specified in paragraph (D)(5)(b)(i) of this rule. The owner or operator shall collect and
analyze for the parameters specified in paragraph (D)(5)(b)(i) of this rule, by collecting a
minimum of eight independent background samples during the initial year of sampling to use
for the statistical analysis provisions of this rufe: The owner or operator of a sanitary landfill
facility with an existing ground water monitoring system, may use existing data to meet the
provisions of this paragraph provided the information required pursuant to paragraph (C) of
this rule is available.

[Comment: Existing data to meet the provisions of the above rule is allowed provided that
the sampling and analysis procedures used to collect and analyze the sample are
documented, available for review and consistent with paragraph (C)(1) of this rule.]

(b) Beginning one year after implementing the ground water detection monitoring program
and during subsequent semiannual sampling events, at least one sample from each
monitoring well not screened in the uppermost aquifer system (background and
downgradient) must be collected and analyzed for the parameters specified in paragraph (D)
(5)(b)(i) of this rule,

(iii) Beginning with receiving the results from the first monitoring event collected pursuant to
paragraph (D)(5)(b)(fi)(b) of this rule and at least semiannually thereafter, by statistically
analyzing; the results from monitoring wells not screened within the uppermost aquifer
system for the parameters specified.in paragraph (D)(5)(b)(i) of this rule.

(c) All monitoring wells shall be monitored for constituents in appendix I of this rule or the
aiternative parameter list approved in accordance with paragraphs (d)(2), (d)(3), and/or (d)
(4) of this rule at least annually during the active life of the sanitary landfill facility (including
final closure) and during the post-closure care period.
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(d) At least one sample from each well in the monitoring system per sampling event shall be
field analyzed for parameters 67, 68, and 69 listed in appendix I of this rule.

(e) If a new well or replacement well is to be added to an existing monitoring system, the
owner or operator shall statistically analyze the ground water analysis data from the well in
accordance with the applicable rules as soon as possible but no later than one year from
installation.

(6) Aitemative sampling and statistical analysis frequency. During the active life (inciuding
final closure) of a sanitary landfill facility and the post-closure care period, the owner or
operator may propose, in writing, an altemative frequency for ground water sampling and/or
statistical analysis required by paragraph (d)(5) of this rule. The director or his authorized
representative may approve a proposed alternative frequency provided the altemative
frequency sampling and/or analysis frequency is not less than annual. Upon approval by the
director or his authorized representative, the owner or operator may use the altemative
sampling/analysis frequency. The owner operator shall, at a minimum, consider the fofiowing
factors In proposing an altemative sampling and/or analysis frequency:

(a) Lithology of the aquifer system and all stratigraphic units above the uppermost aquifer
system;

(b) Hydraulic conductivity of the uppermost aquifer system and all stratigraphic units above
the uppermost aquifer system;

(c) Ground water flow rates for the uppermost aquifer system and all zones of saturation
above the uppermost aquifer system;

(d) Minimum distance between the upgradient edge of the limits of waste placement of the
sanitary landfill facility and the downgradient monitoring well system;

(e) Resource value of the uppermost aquifer system.

(7) Determination of a statistically significant increase over background in detection
monitoring parameters.

(a) The owner or operator shall comply with paragraph (D)(7)(b) of this rule, if the owner or
operator determines a statistically significant change, according to the statistical procedures
specified in paragraphs (C)(6) and (C)(7) of this rule, for any of the foliowing:

(i) Parameters 1 through 66 in appendix I of this rule, or the alternate parameter list
approved in accordance with paragraphs (D)(2) and/or (D)(3), of this rule in samples from
monitoring wells screened in the uppermost aquifer system.

(ii) Parameters 18, 25, 33, 61, 63, 64, 65, and 66 of appendix I of this rule or the aiternate
parameter list approved in accordance with paragraphs (D)(2), (D)(3), and/or (D)(4) of this
rule in samples for all monitoring wells not screened in the uppermost aquifer system.

(b) The owner or operator shall submit a written notification to Ohio EPA of a statistically
significant Increase over background not later than seventy-five days after withdrawing a
sample from the well, that upon analysis demonstrates a statistically significant change. A
copy of this notification shall be placed in the operating record in accordance with rule 3745-
27-09 of the Administrative Code. The notification must Indicate which wells and parameters
have shown a statistically significant Increase over background levels.

(c) Demonstration of a faise positive. The owner or operator may do one of the following to
demonstrate a false positive:
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(i) Use the 1 of M resampling method to demonstrate that the statistically significant
Increase over background was a false positive. The 1 of M resampling method to be used
shall be documented within the statistical analysis plan required by paragraph (C)(6) of this
niie and shall be protective of human health and safety and the environment. The number of
resamples to be used shall be documented with the statistical method specified by the
owner/operator as required by paragraph (C)(6) of this rule. If the owner or operator
demonstrates using the 1 of m resampling method that the statistically significant increase
over background was a false positive, then the owner or operator may return to detection
monitoring. The owner or operator shall submit a report documenting the demonstration to
Ohio EPA within one hundred and eighty days from initial sampling.

[Comment: The 1 of M method is a statistical resampling procedure to verify the statistically
significant increase over background determined for the first sample taken from a monitoring
well. The number of resamples used with the method will vary depending on the number of
background samples available. The number of resamples usually does not exceed two. As an
example, for the Ohio EPA, a 1 of 2 method means the original sample plus one resample
with the analysis data from both samples having to demonstrate a statistically significant
increase above background in order for the owner/operator to be required to enter the
ground water quality assessment program.)

(ii) Demonstrate that a source other than the sanitary landfill facility caused the
contamination or that the statistically significant increase over background resulted from
error in the sampling analysis, statistical evaluation; or natural variation in ground water
quality. A report documenting this demonstration must be submitted to and approved by the
director or his authorized representative. If the owner or operator does not obtain approval
to continue detection monitoring within two hundred and ten days from initial sampling, the
owner or operator shall comply with the provisions of paragraph (e) of this rule.

(E) Ground water quality assessment monitoring program. The owner or operator shall
comply with the following requirements regarding ground water quality assessment
monitoring.

(1) General requirements. Unless the director approves the report submitted In accordance
with paragraph (D)(7)(c) of this rule, the owner or operator shall implement a"ground water
quality assessment plan" capable of determining the concentration, rate, and extent of
migration of waste-derived constituent(s) in the ground water upon determining a
statistically significant increase over background In accordance with paragraph (D)(7) of this
rule. The owner or operator shall Implement and comply with the "ground water quality
assessment PLAN" and the requirements of this rule.

[Comment: The ground water quality assessment plan is a self-implementing plan which
does not require approval from Ohio EPA prior to implementation by the owner or operator.]

(2) The owner or operator may undertake during the implementation of the ground water
quality assessment plan, activities necessary to prevent the continued release of waste-
derived constituents from the regulated unit to the ground water. Any activities undertaken
by the owner or operator in accordance with this paragraph shall be in compliance with all
applicable federal and Ohio statutes and regulations.

(3) Submission of ground water quality assessment plan. Within one hundred and thirty-five
days of notifying Ohio EPA of a statistically significant Increase over background in
accordance with paragraph (D)(6)(b) of this rule, the owner or operator shall submit to the
Ohio EPA, and to the operating record in accordance with rule 3745-27-09 of the
Administrative Code, a"ground water quality assessment plan."
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[Comment: The ground water quality assessment plan is required to be certified by a
qualified ground water scientist in accordance with rule 3745-27-10(A)(5) of the
Administrative Code.]

(4) Ground water quality assessment plan elements. The plan to be submitted In accordance
with paragraph (E)(3) of this rule shall include, at a minimum, detailed descriptions of the
following:

(a) Hydrogeologic conditions at the sanitary landfill facility,

(b) The detection monitoring program implemented by the sanitary landfill facility, including
the following:

(i) The number, location, depth, and construction of detection monitoring wells with
documentation,

(ii) A summary of detection monitoring ground water analytical data with written
documentation of the results,

(iii) A summary of statistical analyses applied to the data,

(c) The investigatory approach to be followed during the assessment, including but not
limited to the following:

(i) The proposed number, location, depth, Installation method, and construction of
assessment monitoring wells,

(ii) The proposed method(s) for gathering additional hydrogeologic information,

(iii) The planned use of supporting methodology (i.e., soil gas or geophysical surveys),

(d) The techniques, procedures, and analytical equipment to be used for ground water
sampling during the assessment, this description shall indude those sampling and analysis
elements listed within paragraph (c)(2) of this rule.

(e) Data evaluation procedures, induding but not limited to the following:

(i) Planned use of statistical data evaluation for the ground water quality assessment
program and/or for compliance monitoring,

(ii) Planned use of computer models,

(iii) Planned use of previously gathered information,

(iv) Criteria which will be utilized to determine if additional assessment activities are
warranted,

(f) A schedule of implementation which incorporates the requirements specified in paragraph
(E)(5) of this rule.

(g) Provisions FOR installing additional wells, as necessary, for determining the nature and
extent of any release of waste-derived constituents per paragraph (E)(6) of this rule,

(h) Provisions for Installing at least one additional monitoring well at the facility boundary in
the direction of downgradient ground water flow from the affected well and as many
additional wells as necessary to meet the provisions of paragraph (e)(6) of this rule.
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(5) Assessment monitoring schedule, frequency, and parameters.

(a) Within one hundred thirty-five days of notifying Ohio EPA of a statistically significant
change In accordance with paragraph (d)(7) of this rule, the owner or operator shall do the
following:

(i) Sample the affected well(s) and analyze the samples for all waste-derived constituents,
Including all constituents listed in Appendix I and Appendix Ii of this rule. Any background
wells within the flow path or closest to the affected well and screened within the same
geologic unit as the affected well shall be sampled and analyzed for Appendix I and ii
parameters,

(ii) Within seventy-five days of commendng the sampling required in paragraph (E)(5)(a)(i)
of this rule, sample all monitoring wells screened within the same geologic units at the faciiity
as the affected well, not sampled under paragraph (E)(5)(a)(i) of this rule. These samples
shall be analyzed for those waste-derived constituents found to be above background levels
In the affected monitoring wells sampled under paragraph (E)(5)(a)(i) of this rule.

(b) The owner or operator shall sample all monitoring wells in the ground water quality
assessment monitoring program, as follows, a monitoring well is considered part of the
ground water quality assessment monitoring program if the well is needed or used to meet
the provisions of paragraph (e)(6) of this rule:

(i) At least semiannually for the following:

(a) All parameters in appendix I of this rule or the alternative parameter list approved under
paragraph (D)(2), and/or (D)(3) of this rule,

(b) All the constituents reported to the director in accordance with paragraph (E)(5)(c) of
this rule,

(ii) At least annually for one of the following.

(a) All parameters in appendix II of this rule,

(b) The remaining appendix II parameters if the director has deleted appendix II parameters
in accordance with paragraph (E)(5)(e) of this rule.

(c) Within seventy-five days of sampling the ground water monitoring wells in accordance
with paragraph (E)(5)(a) of this rule and after all subsequent samplings, the owner or
operator shall place a notice in the operating record identifying all constituents, that have
been detected. The owner or operator shall send a copy of this notice to the appropriate Ohio
EPA district office and the approved health department.

[COMMENT: Paragraph (C)(10) of this rule requires all ground water analysis and statistical
analysis results to be submitted to the operating record within seventy-five days after
sampling a monitoring well.]

(d) Within one hundred and eighty days of implementing the ground water quality
assessment PLAN, the owner or operator shall collect additional statistically Independent
samples (a minimum of four) from any background well sampled pursuant to paragraph (e)
(5)(a)(1) of this rule that does not have at least four Independent analysis results of each
waste-derived constituent detected In the monitoring well(s), demonstrating a statistically
significant Increase.
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[Comment: Except for paragraph (e)(9)(a) of this rule, no statistical evaluation of any data
is required to be performed under the ground water quality assessment program.]

(e) Upon the written request of the owner or operator, the director may delete any of the
appendix II monitoring parameters for a sanitary landfill faciiity unit(s) if the owner or
operator can show that the deleted constituents are not reasonably expected to be in or
derived from the waste contained in the unit(s).

(f) Ground water monitoring wells not used to make a determination according to paragraph
(E)(6) of this rule shall continue to be monitored In accordance with the ground water
monitoring program applicable to those wells prior to the initiation of assessment monitoring.

[Comment: If a well was in compliance with the requirements for the ground water detection
monitoring program prior to initiation of the ground water assessment monitoring program
and the well is not necessary to make a determination in accordance with paragraph (e)(6) of
this rule, then the well shall continue to be monitored under the ground water detection
monitoring program requirements as the ground water assessment monitoring program
continues.]

(6) A determination of rate, extent, and concentration. The owner or operator shall
implement the "ground water quality assessment plan" which satisfies the requirements of
paragraphs (E)(3), (E)(4), and (E)(5) of this rule and, at a minimum, determines the
following:

(a) The rate and extent of migration of the waste-derived constituents in the ground water.

(b) The concentrations of the waste-derived constituents in the ground water.

This shall include portions of the contaminant plume that exist beyond the facility boundary,
unless the owner/operator demonstrates to the director ttrat, despite the owner's/operator's
best efforts, the owner/operator was unable to obtain the necessary permission to undertake
such action. At a minimum, the owner/operator shall submit a copy of their written access
request and if a response is provided, a copy of the written statement from the off-site
property owner(s) indicating that off-site access is denied. The owner/operator is not relieved
of all responsibility to clean up a release that has migrated beyond the facility boundary
where off-site access is denied. On-site measures to address such releases will be
determined on a case-by-case basis.

(7) Ground water assessment report. The owner or operator shall make a determination
according to paragraph (E)(6) of this rule within the time frame specified in the submitted
"ground water quality assessment plan." The owner or operator shall submit to the director,
not later than fifteen days after making. a determination, a written "ground water quality
assessment report" containing an assessment of the ground water quality including all data
generated as part of implementation of the "ground water quality assessment plan."

(8) After complying with paragraph (E)(6), if the release of waste-derived constituents to
ground water as characterized within the report required under paragraph (E)(7) of this rule
exclusively consists of one or more of parameters numbered 63 through 78 of appendix I of
this rule, thern the owner or operator may submit a compliance monitoring plan with the
ground water quality assessment report submitted in accordance with paragraph (E)(7) of
this rule to Ohio EPA and the operating record instead of a corrective measures plan as
required under paragraph (F) of this rule. The owners or operators of facilities not subject to
rule 3745-27-09 of the Administrative Code, may submit the compliance monitoring plan with
the ground water quality assessment report submitted in accordance with paragraph (E)(7)
of this rule to Ohio EPA. This section of the rule is also applicable to sites meeting the above
criteria that have previously submitted corrective measures plans that have not been
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approved as of the effective date of this rule. These facilities may submit a compliance
monitoring plan as an addendum to the existing corrective measures plan. The
owner/operator complying with the provisions of paragraph (E)(8) of this rule is exempt from
complying with paragraph (E)(12) of this rule, but shall comply with paragraphs (C)(10), (E)
(10) and (E)(11) of this rule.

The compliance monitoring plan shall be implemented with the first semiannual sampling
event that occurs after the submittal of the compliance monitoring plan. The compliance
monitoring plan shall, at a minimum, Include t:he following:

[Comment: Activities conducted while in compliance monitoring are to demonstrate that the
contamination released to the environment continues to be non-hazardous and that the
source control measures implemented have limited the growth of the contaminant plume,
prevented new contaminants from being released, and stopped the increase in the
concentrations of the contaminants already released.]

(a) A description of the monitoring wells to be sampled. The welis to be sampled during
compliance monitoring shall, at a minimum, inciude all wells that were sampled in order to
make a determination under paragraph (e)(6) of this rule.

(b) A description of the techniques, procedures, and analytical equipment to be used for
ground water sampling during compliance monitoring. This description shall include those
sampling and analysis elements listed within paragraph (c)(2) of this rule.

(c) Provisions for sampling the monitoring wells designated under paragraph (e)(8)(a) of
this rule on a semiannual basis and analyzing the samples for the foiiowing:

( i) For monitoring wells screened within the uppermost aquifer system beneath the sanitary.
landfill facility, the parameters required under paragraph (d)(5)(a) of this rule and the waste-
derived contaminants determined to have been released from the landfill to the ground
water.

(ii) For monitoring wells not screened within the uppermost aquifer system beneath the
sanitary landfill facility, the parameters required under paragraph (d)(5)(b) of this rule and
the waste-derived constituents determined to have been released from the landfill to the
ground water.

(d) Provisions for sampling the monitoring wells designated under paragraph (e)(8)(a) of
this rule on an annual basis and analyzing the samples for the parameters required under
paragraph (d)(5)(c) of this rule.

(e) Provisions for sampling the monitoring wells designated under paragraph (e)(8)(a) of
this rule for the schedule and parameters required under paragraph (d)(5)(d) of this rule.

(f) Provisions for performing statistical analysis on the semiannual analytical results.
Statistical analysis shall be performed using the appropriate statistical procedures specified
within paragraphs (c)(6) and (c)(7) of this ruie. For statistical analysis, the owner/operator
shall do the following:

(i) For contaminants determined to have been released to the ground water in accordance
with paragraph (e)(6) of this rule, sample and analyze the monitoring wells designated under
paragraph (e)(8)(a) of this rule at least eight times during the initial year of compliance
monitoring to establish background unless otherwise approved by the director. Statistical
analysis shall commence with the first semiannual sampling event following completion of
collecting the background samples.
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(ii) Commence statistically analyzing the sampling results of constituents to be monitored in
accordance with paragraph (e)(8)(c) of this rule and not being monitored in accordance with
paragraph (e)(8)(f)(i) of this rule with the Initial sampling event required under this
paragraph.

[Comment: The above rule requires that all contaminants released from the facility have a
new statistical background established for them prior to statistically analyzing the results. For
those constituents that have not been released from the facility, the old statistical
background data set is still appropriate to use and statistical analysis may begin for these
constituents with the first sampling event required under this paragraph.]

(g) Provisions for fulfilling the requirements of paragraph (e)(6) of this rule in accordance
with the requirements of paragraph (e) of this rule when a statistically significant increase is
determined for parameters 1 through 62 within appendix I of this rule.

[Comment: If a statistical analysis demonstrates a statistically significant increase over
background in concentration for parameters 1 through 62 of appendix I, then the facility is
required to update the ground water quality assessment plan and determine the
concentration of any contaminant released as well as the rate and extent of migration of the
contaminants.]

(h) Provisions for sampling the monitoring wells designated under paragraph (e)(8)(a) of
this rule for the parameters listed within appendix II of this rule if any parameter not
included within parameters 1 through 62 within appendix I of this rule demonstrates a
statistically significant increase over the new background established under the provisions of
paragraph (E)(8)(f) of this rule. If any constituent from appendix II of this rule is detected,
then the owner/operator shall commence provisions for fulfilling the requirements of
paragraph (E)(6) of this rule in accordance with paragraph (e) of this rule. If no parameters
from appendix II of this rule are detected, then the owner/operator shall revise the
compliance monitoring plan and implement the revised compliance monitoring plan during
the next regularly scheduled semiannual sampling event.

[Comment: If a statistical analysis demonstrates a statistically significant increase over the
new background in concentration for any parameter other than parameters 1 through 62 of
appendix I, then the facility is required to sample for the parameters within appendix ii of
this rule. If an appendix ii parameter is detected, then the owner or operator is required to
update the ground water quality assessment plan and determine the concentration of any
contaminant released as well as the rate and extent of migration of the contaminants.]

(i) Provisions for continuing to implement the compliance monitoring plan until the end of
the post-closure care period for the sanitary landfill faciiity unless otherwise approved by the
director.

(j) Activities necessary to prevent the continued release of waste-derived constituents to the
ground water. The described activities shall be Implemented with the submittal of the
compliance monitoring plan. The director may require additional activities necessary to
prevent the continued release of waste-derived constituents to the ground water.

(9) Reinstatement of detection monitoring.

(a) If the owner or operator determines that the concentrations of all waste-derived
constituents are shown to be at or below background values, using the statisticai procedures
described In paragraph (C)(6) of this rule for two consecutive sampling events, then the
owner or operator may request, In writing, that the director approve reinstatement of the
detection monitoring program described In paragraphs (C) and (D) of this rule.
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(b) The owner or operator may demonstrate that a source other than the sanitary landfill
facility caused the contamination, or that the statistically significant change resulted from
error in sampling, analysis, statistical evaluation, or natural variation In ground water quality.
A report documenting this demonstration must be submitted to director and request that the
director approve reinstatement of the detection monitoring program described in paragraphs
(c) and (D) of this rule.

(c) Until the director approves reinstatement of the detection monitoring program, the
owner or operator shall comply with paragraphs (E)(10) and (F) of this rule.

(10) Semiannual determination of rate, extent, and concentration. If the owner or operator
determines, based on the determination made according to paragraph (E)(6) of this rule, that
waste-derived constituents from the facility have entered the ground water, then the owner
or operator shall continue to make the determination required In accordance with paragraph
(E)(6) of this rule on a semiannual basis until released from this obligation by the director or
unless an alternate time interval is established by the director. The owner or operator shall
submit documentation of the semiannual determination of rate, extent, and concentration
with the reports required to be submitted in accordance with paragraph (E)(11) of this rule.

(11) Notification of adjacent landowners. After the first determination of rate, extent, and
concentration in accordance with paragraph (E)(6) of this rule, the owner or operator shall
notify by certified mail, or any other form of mail accompanied by a receipt, all persons who
own land or reside on the land that directly overiies, or is reasonably expected to overife, any
part of the plume of the contamination, as determined in accordance with paragraph (e)(5)
of this rule, of the rate, extent, and concentration of the waste-derived constituents in the
ground water. The owner or operator shall place the return receipts or other evidence of
notification into the operating record. Annually, the owner or operator shall re-notify persons
or notify additional persons, based on the results of the determinations of rate, extent, and
concentration in accordance with paragraph (e)(5) of this rule until released from this
obligation by the director.

(12) Semiannual assessment activities report. The owneror operator shall submit to the
appropriate Ohio EPA district office and to the approved health department, upon
implementation of the "ground water quality assessment plan" submitted under paragraph
(E)(2) of this rule, a report on the activities being conducted at the facility as part of
implementation of the "ground water quality assessment plan." all monitoring and reporting
required by paragraph (E) of this rule shall continue until the director releases the
owner/operator from this obligation or the corcective measures plan is approved. Any
documents or data previously submitted by the owner/operator during the six month period
need not be submitted with the semiannual report. Previously submitted documents or data
shall be referenced within the semiannual report as having been submitted. This report shall
be submitted semiannually and contain the following:

(a) A narrative description of all assessment activities that have occurred since the previous
report,

(b) All data generated as part of the assessment program since the previous report.

(F) Corrective measures program.

(1) General requirements. Unless otherwise specified in paragraph (E)(8) or (E)(9) of this
rule, upon determining In accordance with paragraph (e) of this rule that waste-derived
contaminants have been detected in the ground water the owner or operator shall implement .
a "corrective measures program plan" capable of evaluating all practicable ground water
remediation procedures, attaining the concentration level for waste-derived contaminants
detected in the ground water, controlling the source of the release, Identifying specific
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ground water monitoring requirements to monitor the effectiveness of the corrective
measures and eliminating further releases. The owner or operator shall Implement the
"corrective measures program" In accordance with the "corrective measures plan" and the
requirements of this rule.

(2) Corrective measures plan. Unless otherwise specified in paragraph (E)(8) or (E)(9), and
within one hundred and eighty days of making a determination in accordance with paragraph
(E)(6) of this rule, the owner or operator shall submit a corrective measures plan to the
director and into the operating record. The "corrective measures plan" shall evaluate all
practicable remediation procedures which are available for remediating any contamination
discovered during assessment monitoring. The evaluated remediation procedures shall, at a
minimum, do te following:

(a) Be protective of human health and safety and the environment.

(b) Attain the proposed ground water concentration levels spedfied in accordance with
paragraph (F)(7) of this rule.

(c) Control the source(s) of releases to reduce or eliminate, to the maximum extent
practicable, further releases of waste-derived constituents into the environment.

(d) Comply with standards for management of wastes as specified in paragraph (F)(13) of
this rule.

(e) Contain a revised ground water corrective measures monitoring plan which identifies
specific ground water monitoring requirements to monitor the effectiveness of the corrective
measures. The ground water corrective measures monitoring plan shall, at a minimum.
Contain provisions:

(i) For determining semiannually, that ground water remediation standards established in
accordance with paragraph (f)(7) of this rule are achieved for those contaminants determined
to have been released to ground water.

(ii) For semiannual monitoring for the presence above background levels of parameters
numbered 1 - 66 of appendix i of this rule determined not to have been released to ground
water.

(iii) Which meet the applicable provisions of paragraphs (B) to (D) of this rule.

(3) The owner or operator shall evaluate each proposed remediation procedure within the
corrective measures plan. This evaluation shall, at a minimum, consider the fofiowing:

(a) Any potential remediation procedure, which shall be assessed for the long-term and
short-term effectiveness and the protection it affords. This shall inciude the degree of
certainty that the remediation procedure will prove successful. Factors to be considered
include the following:

(i) Magnitude of reduction of existing risks.

(ii) Magnitude of residual risks in terms of likelihood of further releases due to waste
remaining following implementation of a remediation procedure.

(iii) The type and degree of long-term management required, inciuding monitoring,
operation, and maintenance.

(iv) Short-term risks that may affect the community, workers, or the environment during
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implementation of such a remediation procedure, including potential threats to human health
and safety and the environment associated with excavation, transportation, redisposal, or
containment.

(v) Potential for human and environmental receptor exposure to remaining wastes,
considering the potential threat to human health and safety and the environment associated
with excavation, transportation, redisposal, or containment.

(vi) Long-term reliability of the engineering and institutional controls.

(vii) Potential need for replacement of the remediation procedure.

(viii) Time until full protection is achieved.

(b) The effectiveness of the remediation procedure in controlling the source in order to
reduce further releases, including the following:

(i) The extent to which containment practices will reduce further releases.

(ii) The extent to which treatment technologies may be used.

(c) The need to coordinate with, and obtain necessary approvals and permits from, other
agencies.

(d) The available capacity and location of needed treatment, storage, and disposal services.

(e) The case or difficulty of implementing a potential remedy(s) based on consideration of
the following types of factors:

(i) Degree of dnculty associated with constructing the technologies.

(ii) Expected operation reliability of the technologies.

(iii) Availability of necessary equipment and specialists.

(f) The degree to which community concerns are addressed by a potential corrective
measure.

(g) The performance, reliability, ease of implementation, and potential impacts of the
potential remediation procedures, including safety impacts, cross-media impacts, and control
of exposure to any residual contamination.

(h) A schedule for initiating and completing each remediation procedure discussed in the
plan. In establishing this schedule, the owner or operator shall consider the following:

(i) The extent and nature of any contamination.

(ii) The practical-capabiiity of remedial technologies to achieve compliance with ground
water concentration levels established in accordance with paragraph (F)(6) of this rule and
other objectives of the remediation procedure.

(111) The availability of treatment or disposal capacity for wastes managed during
implementation of the remediation procedure.

(iv) The desirability of utilizing technologies that are not currently available, but which may
offer signfficant advantages over currently available technologies In terms of protection,
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reliability, safety, or the ability to achieve remedial objectives.

(v) Potential risks to human health and the environment from contaminant exposure prior to
completion of the remediation procedure.

(vi) Practicable capability of the owner or operator.

(vii) Other relevant factors.

(i) Resource value of the aquifer system, including the following:

(i) Current and future uses.

(ii) Proximity and withdrawal rate of users.

(iii) Ground water quantity and quality.

(iv) The potential damage to wildlife, crops, vegetation, and physical structures resulting
from exposure to waste constituents.

(v) The hydrogeologic characteristics of the facility and surrounding area.

(vi) Ground water removal and treatment costs.

(vii) The cost and availability of aitemate water supplies.

(j) Practical capability of the owner or operator.

(k) Other reievantfiactors.

(4) Public meeting. The owner or operator shall:

(a) Within thirty days of submitting the "corrective measures plan" to the director, place
copies of the "ground water quality assessment report" and the "corrective measures plan" in
the nearest public library, or other publicly accessible equivalent location, to the affected
sanitary landfill facility. The owner or operator shall periodically revise and update the copies,
but no later than the annual update of the operating record in accordance with rule 3745-27-
09 of the Administrative Code. The copies shall be made avaiiabie to the public until a
remedy is selected by the director.

(b) Within sixty days of submitting the corrective measures plan to the director, discuss the
results and content of the "ground water quality assessment report" and the "corrective
measures pian" in a public meeting with interested and affected parties. The owner or
operator shall provide adequate and reasonable public notice.of the meeting, and the public
meeting must be held at a place and time reasonably convenient to the interested and
affected parties.

(c) Solicit public comment on the proposed "corrective measures plan." Any public
comments received shall be placed in the operating record and submitted to the appropriate
Ohio EPA district office and the approved health department.

(5) The director or his authorized representative may require the owner or operator to
evaluate, as part of the corrective measures study, one or more specific potential
remediation procedure(s).

(6) Interim corrective measures. If, at any time during the assessment described in
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paragraphs ( E) and (F) of this rule, the director determines that the facility threatens human
health or safety or the environment, the director may require the owner or operator to
implement the following measures:

(a) Notify all persons, via certified mail or any other form of mail accorripanied by a receipt,
who own the land or reside on the land that directly overlies or lies adjacent to any part of
the plume of contamination;

(b) Take any Interim measures deemed necessary by the director to ensure the protection of
humah health and safety and the environment. Interim measures should, to the extent
practicable, be consistent with the objectives of and contribute to the performance of any
remediation procedure that may be required pursuant to paragraphs (F)(1), (F)(2), (F)(3),
and (F)(7) of this rule. The following factors. may be considered by the director in
determining whether interim measures are necessary:

(i) The amount of time required to develop and implement a final remediation procedure.

(ii) Actual or potential exposure of nearby populations or environmental receptors to waste-
derived constituents.

(iii) Actual or potential contamination of drinking water supplies or sensitive ecosystems.

(iv) Any further degradation of the ground water that may occur if remedial action is not
initiated expeditiously.

(v) Weather conditions that may cause waste-derived constituents to migrate or be
released.

(vi). Risks of fire, explosion, or potential for exposure to waste-derived constituents as a
result of an accident or failure of a container or handling system.

(vii) Other situations that threaten human health and the environment.

(7) Ground water remediation standards. The corrective measures plan shall propose a
concentration level for each waste-derived constituent which has been detected in the ground
water at a statistically significant level. These shall be established as foilows:

(a) The proposed concentration levels in the ground water shall be protective of human
health and safety AND the environment.

(b) Unless an alternate ievel is deemed necessary to protect environment receptors, then
the following apply:

(i) For constituents for which a maximum contaminant level has been promulgated under
section chapter 3745-81 of the Administrative Code, the maximum contaminant level for that
constituent.

(ii) For constituents for which maximum contaminant levels have not been promulgated, the
background concentration for the constituent from wells in accordance paragraphs (C)(4) and
(C)(5) of this rule.

(iii) If the owner or operator can demonstrate to the director that a waste-derived
constituent is already present in the ground water at a background level, thei► the proposed
concentration levels shall not be set below background levels unless the director determines
that cleanup to levels below background levels is necessary to protect human health and the
environment and such cleanup Is in connection with an area-wide remedial action under other
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authorities.

(c) In establishing the proposed concentration levels that meet the requirements of
paragraph (F)(7)(b) of this rule, the permittee shall consider the following:

(i) Multiple contaminants in the ground water.

(ii) Exposure threat to sensitive environmental receptors.

( iii) Other site-specific exposure or potential exposure to ground water.

(iv) The reliability, effectiveness, practicability, and other relevant factors of the remediation
procedure.

(d) The director or his authorized representative may establish an alternative ground water
remediation standard for constituents for which maximum contaminant levels have. not been
established. These ground water remediation standards shall be appropriate health based
levels that satisfy the following criteria:

(i) The level is derived in a manner consistent with federal guidelines for assessing the
health risks of environmental pollutants.

(ii) The level is based on scientifically valid studies conducted in accordance with standard
laboratory practices.

(iii) For known or suspected carcinogens, the proposed concentration levels shall be
established at concentration levels below those that represent a cumulative (due to lifetime
exposure) excess upper-bound lifetime cancer risk to an individual within the 1 10-4 to 1 10-
6 range.

(iv) For systematic toxicants, the proposed concentration levels shall be reduced to levels to
which the human population (including sensitive subgroups) could be exposed on a daily
basis without appreciable risk of deleterious effects during a lifetime: For the purposes of this
rule, "systematic toxicants" indude toxic chemicals that cause effects other than cancer or
mutation.

(8) Determination that remediation is not necessary. The director may determine that
remediation of a release of waste-derived constituents from the sanitary landfill facility is not
necessary if the owner or operator demonstrates one of the following:

(a) The ground water is additionally contaminated by substances that have originated from a
source other than the sanitary landfill facility and those substances are present In
concentrations such that cleanup of the release from the sanitary landfill facility would
provide no significant reduction in risk to actual or potential receptors.

(b) The constituent(s) present in ground water that:

(i) Is not currently or reasonably expected to be a source of drinking water; and

(ii) Is not hydraulically connected with waters to which the waste-derived constituent(s) are
migrating or are likely to migrate in a concentration(s) that would exceed the ground water
remediation standards established under paragraph (F)(7) of this rule.

(c) Remediation of release(s) Is technically impractical..

(d) Remediation results In unacceptable cross-media impacts.
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(9) A determination by the director pursuant to paragraph (F)(8) of this rule shall not affect
the director's authority to require the owner or operator to undertake source control
measures or other measures that may be necessary to eliminate or minimize further releases
to ground water, to prevent exposure to ground water, or to remediate ground water to
concentrations that are technically practicable and significantly reduce threats to human
health and the environment.

(10) Selection of corrective measure. The director shall select from the corrective measures
plan, or designate according to paragraph (F)(6) of this rule, the corrective measure which
best meets the criteria listed in paragraphs (F)(2), (F)(3), and (F)(7) of this rufe. The owner
or operator shall impiement the corrective measure designated by the director In accordance
with the schedule of Implementation selected by the director.

[COMMENT: Upon the selection of a corrective measure by the director, the owner/operator
shall comply with the financial assurance requirements of rule 3745-27-18 of the
Administrative Code.]

(11) Determination that corrective measure not technically practicable. The director may
determine, based on information developed by the owner or operator after implementation of
the remediation procedure has begun, or from other information, that compliance with the
requirement(s) for the remediation procedure selected under paragraphs (F)(10) of this rule
is not technically practicable. In making such a determination, the director shall consider the
fofiowing:

(a) The owner's or operator's efforts to achieve compliance with the requirement(s).

(b) Whether other currently available or new methods or techniques could practicably
achieve compiiance with the requirements.

(12) Alternative measures. If the director determines that compliance with a remediation
procedure requirement is not technically practicable, then the director may require that the
owner or operator do the following:

(a) Implement aitemate measures to control human or environmental receptor exposure to
residual contamination, as necessary, to protect human health and safety and the
environment.

(b) Implement aitemate measures for control of the sources of contamination, or for
removal or decontamination of equipment, units, devices, or structures required to
implement the remediation procedure(s), that are both of the following:

(i) Technically practicable.

(ii) Consistent with the overall objective of the remediation procedure.

(13) All solid wastes that are managed pursuant to a remediation procedure required under
paragraph (F)(10) of this rule, or an interim measure required under paragraph (F)(6) of this
rule, shall be managed in a manner:

(a) That is protective of human health and the environment.

(b) That complies with applicable laws and regulations.

(14) Semiannual corrective measures activities report. The owner or operator shall submit to
the appropriate Ohio EPA district office and the approved health department, upon
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implementation of the remediation procedure chosen under paragraph (F)(10) of this rule, a
report of the activities being conducted at the facility as part of implementation of the
corrective measures program. Any documents or data previously submitted by the
owner/operator during the semiannual period need not be submitted with the semiannual
report. Previously submitted documents or data shall be referenced within the semiannual
report as having been submitted. This report shall be submitted semiannually and contain the
following:

(a) A narrative description of all remedial activities that have occurred since the previous
report.

(b) All data generated as part of the remedial activities at the facility.

(15) Completion of corrective measures. The corrective measures selected pursuant to
paragraph (F)(10) of this rule shall be considered complete when the following occurs:

(a) The owner or operator complies with the ground water remediation standards
established under paragraph (F)(7) of this rule at all points within the plume of
contamination that fie beyond the limits of waste placement.

(b) Compliance with the ground water remediation standards established under paragraph
(F)(7) of this rule has been achieved by demonstrating semiannually via ground water
monitoring that the contamination has not exceeded the ground water remediation standard
(s) for a period of three years or until the end of the post-closure care period, whichever is
longer, using the statistical procedures and performance standards in paragraphs (C)(6) and
(C)(7) of this rule. The director may spedfy an aitemative length of time during which the
owner or operator shall demonstrate that the contamination has not exceeded the ground
water protection standard(s) taking into account the following considerations:

(i) Extent and concentration of the contamination.

(ii) Behavior characteristics of the contamination In the ground water.

(iii) Accuracy of monitoring or modeling techniques, including any seasonal, meteorological,
or other environmental variabilities that may affect the accuracy.

(iv) Characteristics of the ground water.

(c) All actions required to complete the corrective measure have been satisfied.

(16) Certification corrective measures completed. Upon completion of the corrective
measure, the owner or operator shall certify within fourteen days to the director that the
corrective measure has been completed in compliance with paragraph (F)(15) of this rule.
The certification shall be signed by the owner or operator and a qualified ground water
scientist. A copy of the certification shall be placed in the operating record. Upon approval by
the director of the certification, the owner or operator shall be released from the financial
assurance requirements for corrective measures under rule 3745-27-18 of the Administrative
Code.

History

Eff 3-10-90; 6-1-94; 8-15-03

Rule promulgated under: RC Chapter RC Chapter 119.

Rule authorized by: RC R.C. 3734.02, R.C. 3734.12
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3745 ENVIRONMENTAL PROTECTION AGENCY - ADMINISTRATION AND DIRECTOR
Chapter 3745-27 Solid Waste and Infectious Waste Regulations

OAC Ann. 3745-27-14 (Anderson 2006)

3745-27-14 Post-closure care of sanitary landfill facilities.

(A) Following completion of final closure activities in accordance with rule 3745-27-11 of
the Administrative Code or following closure activities in accordance with paragraph (C) of
rule 3745-27-10 of the Administrative Code, as effective July 29, 1976, and completed on or
after the date three years prior March 1, 1990, the owner, operator, OR permittee shall
conduct post-closure care activities at the sanitary landfill facility for a minimum of thirty
years. The post-dosure care period begins when the certification(s) required by paragraph
(3) of rule 3745-27-11 of the Administrative Code have been submitted for all unit(s) of a
sanitary landfili facility. Post-closure care activities for a sanitary landfill facility shall include,
but are not limited to the following:

(1) Continuing operation and maintenance of the leachate management system, the surface
water management system, any explosive gas extraction and/or control system, any
explosive gas monitoring system, and the ground water monitoring system,

(2) Maintaining the integrity and effectiveness of the cap system, induding making repairs
to the cap system as necessary to correct the effects of settling, dead vegetation,
subsidence, ponding, erosion, leachate outbreaks, or other events, and preventing run-on
and runoff from eroding or otherwise damaging the cap system;

(3) Repairing any leachate outbreaks detected at the sanitary landfill facility by doing the
following:

(a) Contain and properly mahage the leachate at the sanitary landfill facility.

(b) If necessary, collect, treat, and dispose of the leachate, including, if necessary, following
the contingency plan for leachate storage and disposal prepared pursuant to rule 3745-27-19
of the Administrative Code.

(c) Take action to minimize, control, or eliminate the conditions which contribute to the
production of leachate.

(4) Quarterly inspection of a sanitary landfill facility during each year of the post-closure
care period and submittal of a written summary to the appropriate Ohio EPA district office not
later than fifteen days after the inspection date detailing the results of the Inspection and a
schedule of any actions to be taken to maintain compliance with paragraphs (A)(1) and (A)
(2) of this rule;

(5) Fulfilling all monitoring and reporting requirements in accordance with rule 3745-27-10
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of the Administrative Code for ground water, with rule 3745-27-12 of the Administrai:ive
Code for explosive gas. With Chapter 3745-76 of the Administrative Code for landfill
emissions, and with any monitoring required by any orders or authorizing documents. the
frequency of ground water detection monitoring sampling and analysis may be changed In
accordance with paragraph (d)(6) of rule 3745-27-10 of the Administrative Code.

(6) Submitting a report to the appropriate Ohio EPA district office and approved health
department and placing a copy into the operating record not later than the first day of April
of each year, which contains the following:

(a) If a leachate collection system exists, a summary of the quantity of leachate collected for
treatment and disposal on a monthly basis during the year,and the location of leachate
treatment and/or disposal.

(b) If a leachate collection system exists, results of analytical testing of an annual grab
sample of leachate for the parameters specified in appendix I of rule 3745-27-10 of the
Administrative Code. The grab sample shall be obtained from the leachate management
system.

(c) The most recent updated post-closurecost estimate adjusted for inflation and for any
change in the post-closure cost estimate required by rule 3745-27-16 of the Administrative
Code.

(7) Records and reports generated by paragraphs (A)(4) to (A)(6) of this rule are to be kept
for the duration of the post-closure care period at a location where the records and reports
are available for inspection by Ohio EPA or the approved health department during normal
working hours. If the owner or operator has established an operating record, the records and
reports shall be kept in the operating record in accordance with rule 3745-27-09 of the
Administrative Code.

(B) Upon completion of the post-closure care period, the owner, operator, or shall submit to
the director written certification that the sanitary landfill facility has completed post-closure
activities in accordance with this rule and the "final closure/post-closure plan." based on such
factors as the inspection or monitoring results or reports required by paragraphs (A)(4) and
(A)(5) of this rule and whether human health or safety or the environment is or will be
protected, the director may either discontinue or extend the post-closure care period. The
certification shall be accompanied by documentation which demonstrates that ali post-dosure
care activities have been completed. The certification shall be signed and sealed by a
professional engineer registered in Ohio. The documentation shall indude the following:

(1) A sumniary of changes to leachate quality and quantity.

(2) Rate of leachate generation and quantity of leachate in the landfill, with an explanation
of how these figures were derived.

(3) A summary of any on-going ground water assessment or corrective measures.

(4) A summary of explosive gas migration and generation by the landfill.

(5) An assessment of the integrity and stability of the cap system if post-closure care
activities cease.

[Comment: If the landfill shows an improvement to leachate quality, the quantity of leachate
generated will not cause an outbreak or slope failure, that ground water monitoring is no
longer needed, that it is not generating explosive gas which has the potential to migrate
underground, and that the cap system will maintain its Integrity and stability if post-closure
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care activities cease, the director may release the owner, operator, or permittee from
continuing post-closure care activities.]

(C) Upon the written request of the owner or operator of a noncontiguous unit(s) of a
sanitary landfill facility, which has completed a minimum of thirty years of ground water
detection monitoring in accordance with rule 3745-27-10 of the Administrative Code from the
date the owner or operator submitted the written certification report pursuant to paragraph
(j) of rule 3745-27-11 of the Administrative Code, the director may authorize discontinuance
of ground water detection monitoring required by paragraph (a)(4) of this rule at the
noncontiguous unit(s) prior to the end of the post-closure care period for the sanitary landfill
facility, provided the following:

(1) The owner or operator is not implementing or required to Implement a ground water
quality assessment program or a corrective measures program pursuant to rule 3745-27-10
of the Administrative Code.

(2) The noncontiguous unit(s) are monitored separately for the purpose of ground water
detection monitoring.

(D) The health commissioner and the director, or their authorized representatives, upon
proper identification, may enter any closed sanitary landfill fadlity or closed noncontiguous
unit(s) at any time during.the post-closure care period for the purpose of determining
compliance with this rule. .

History

Eff 3-1-90; 6-1-94; 8-15-03

Rule promulgated under: RC Chapter Chapter 119.

Rule authorized by: RC 3734.02. 3734.12

Rule amplifies: RC 3734.02, 3734.12

R.C. 119.032 review date: 08-15-2003
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U.C.C. § 2-208

UNIFORM COMMERCIAL CODE
Copyright 1998, by The American Law Institute and

National Conference of Commissioners on Uniform State Laws

ARTICLE 2. SALES
PART 2. FORM, FORMATION AND READJUSTMENT OF CONTRACT

U.C.C. § 2-208

§ 2-208. Course of Performance or Practical Construction.

(1) Where the contract for sale involves repeated occasions for performance by either party
with knowledge of the nature of the performance and opportunity for objection to it by the
other, any course of performance accepted or acquiesced in without objection shall be
relevant to determine the meaning of the agreement.

(2) The express terms of the agreement and any such course of performance, as well as any
course of dealing and usage of trade, shall be construed whenever reasonable as consistent
with each other; but when such construction is unreasonable, express terms shall control
course of performance and course of performance shall control both course of dealing and
usage of trade (Section 1-205).

(3) Subject to the provisions of the next section on modification and waiver, such course of
performance shall be relevant to show a waiver or modification of any term inconsistent with
such course of performance.

NOTES:
Official Comment

Prior Uniform Statutory Provision: No such general provision but concept of this section
recognized by terms such as "course of dealing", "the circumstances of the case," "the
conduct of the parties," etc., in Uniform Sales Act.

Purposes:

1. The parties themselves know best what they have meant by their words of agreement and
their action under that agreement Is the best indication of what that meaning was. This
section thus rounds out the set of factors which determines the meaning of the "agreement"
and therefore also of the "unless otherwise agreed" qualification to various provisions of this
Article.

2. Under this section a course of performance is always relevant to determine the meaning of
the agreement. Express mention of course of performance elsewhere in this Article carries no
contrary implication when there is a failure to refer to it in other sections.

3. Where it is difficult to determine whether a particular act merely sheds light on the
meaning of the agreement or represents a waiver of a term of the agreement, the preference
is in favor of "waiver whenever such construction, plus the application of the provisions on
the reinstatement of rights waived (see Section 2-209), is needed to preserve the flexible
character of commercial contracts and to prevent surprise or other hardship.
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4. A single occasion of conduct does not fall within the language of this section but other
sections such as the ones on silence after acceptance and failure to specify particular defects
can affect the parties' rights on a single occasion (see Sections 2-605 and 2-607).

Cross References:

Point 1: Section 1-201.

Point 2: Section 2-202.

Point 3: Sections 2-209, 2-601 and 2-607.

Point 4: Sections 2-605 and 2-607.
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GENERAL LAWS
OF THE

ONE HUNDRED SEVENTEENTH GENERAL ASSEMBLY

Conoluded



:
To amend sections 102.03, 133.01, 133.05;133.06;.343.01,^ -

343.02, 343.04 to 393.03, 343.99, 505.12,:-605.27;

1502.04, 1502.05, 3707.39, 3707.40, 3707.42,, 3734.01,
3734.02, 3734.021, $734.022, 3734.04, 3734.05,

3734.06,3734.07,3734.03,3734.09,3734.10,3734.101,
3734.11, 3734.12, 3734.13, 37&1.1H, 3734.31, 3734.89,jL

and e45.11; to enad new section $43.03 and sections

343.111, 3734.131 3784.132 3734.40 to 3734.47, aad
3734:b0 to 3734.57; and to repeal sectton 343.03 of tbe
RevisedCodeandtoamendSectioris13and36ofAm.' -
Swb. H.B. 171 of tLe 117th Geoeral Assembly to re^t'
quu^e the Director of Environmental Protection to
adopt r01e8 $OPet`ntng6le$ar8 and post-closnt'C C3re of

sofid waste facZties; to autfioriie the Director to
adopt ntles goveraing finaikia,l reapdnstblity ofown-

ers and operators otaolid waste faci7iBes; to inaease
solid waste faaifitygermitand flcense fees; torequize
permfte ioinstalland lic^nses fortransferfac^7ities, to
levy feea on the diapoaal of solid vastwto requirg the
Director to adopt a state solid wasEe.managMent
Plan; toTequrce that eertain persona ouasent to ser-
vice of drnl and criminal pmoesa before transporting
or disposing oSsolid wastes, infectious solid wasles, or
hazardoas waste 8roaa.outside-this state to or at a
faeilit in this state to proLibit diaposal witbin this
state of soUd wastes generated ontside the boundaries
of this state, nnkss the Governor hss issned awaiver
autho '' opwd of sach wastes wittiin tbis state;

TMe abm Ywwl ted was f'̂ sapproreJ )sae 24,1l8l.1t Qororsor Celtste.
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._^, 133.06, 343.01,

505.12, 505.27,
P707.42, 3734.01,

734.04, 3734.05,
10,5734.101,

78d:31, S734.99,
43.03 and secttons

^ to.3784.47, and.
on 343.03 of the

an^erfabilities; to
torequirethe

-maste mans^gement
oonseat to ser-

irre transpurting
' wasolidwastes, or.

state to or at a
. posal within thia
dlethebouadaries

issued a waiver.
^thin thia atate•

flii.lr iorqtior Celeste.

Am. Sub. U. n, No. 592- qwiy

to require the pmparation and implementation of
countyorjoint county solid waste managementplana;
to require that after aU county and joint solid waste

management plans are in effect at least one-half of all

litter prevention and recycling grants be made to

county and joint county soHd waste management dis-

t.riets for the purpose of recycl[ng; to prohibitformer

public ofFicials and employees who exercised sub- .

stantial administrative discretion in administering or
enforcing Chapter 343. or 3784. of the Revised Code

from representing any person who is an appficant for

or holder ofapermit orlicense under Chapter3734. of
the Revised Code before any board, commiasion, or
ageney of the state or a political snbdivision for
twenty four months atterthe end of their aervioe as a
publie official or employee; to require baekground
investigationa by the Attorney General of applicants
for and holders of solid waste. fad7ity peraoits and
lioenses and hazardous waste facility installation and
operatiion permits;.to establish regalatory fees for
t3eatment and disposal of hatardous wastes gene.r- -
ated oaNside the state; at the higher of the rates ap-
plicable'v► the state where the waste is gcaierated or

the applicable rates of this state; to potablsh sur-
.cLar8es onregulatoryfeesfor treatmept and disposal.

of hazardous.waste to.liund local hazardous waste
manfgement programs;. and to make an appaopsi- -

Be,.ii enaekd by the General Aaaeaebly of tlu Sfa;e of Okio:

3EC►7ox 1. That sections 102.0.3, - 133.01, 133.05r 133.06, 348.01,-
8¢8.02, 848.04, 30.05, 348.06, 343.07, 843.08; 848.89, 505.12, .605.17,
1502.94, 1602.06, 3707.89, 8407.40, 3707.48, 8784.01, 8784.02, 8784.021,
87$1.028, 3784.04, 8434.05, 8784.06, 8734.07, 8784.08, 8784.09, 3484.10,

r
101, 8784.11, 3784.12, 5784.18; 8784.18; 3784.31, 8784.99,-an1
11 be amended and new section 848.03 and eections 843.011,

3h4:131, 3784.182, 8734.40, 8784.41, 8784.42, 8784.43, 8784.44, 8784.45,
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3484.46, 3734.47, 3734.50, 3734.51, 3734.52, 3734.53, 3734.54, 3734.55,
378A.56, and 3734.57of the Revised Code be enacted to readas follows:

Sec. 102.03. (A) No present or former public official or employee
shall, during his public employment or service or for twelve montbs there-
after, represent a client or act in a representative capacity for any person
on any matter in which he personally partitapated as a public officiai or
employee through decision, approval, disapproval, recommendation, the
rendering of advice, inveatigation, or other substantial exercise of ad-
ministrative discretion. For twenty-four months after the conclusion of his
service, a former commissionerorattorneyexaminerofthepublicutdities
commission may not represent a pubGcutility, as defined in section 4905.02
ofthe Revised Code, oract in a representative capacity on behalf of such a
utility before any state board, wnomission, or agency. FOR TWENTY-
FOUR MONTHS AFPER THE CONCLUSION OF HIS SERVICE, NO
FORMER PUBLIC OFFICIAL OR EMPLOYEE WHO PARTICIPAT-
ED AS A PUBLIC OFFICIAL OR EMPLOYEE THROUGH DECI-
SION, APPROVAL, DISAPPROVAL, RECOMMENDATION, THE
RENDERING OF ADVICE, THE DEVELOPMENT OR ADOPTION
OF SOLID WASTE MANAGEMENT PLANS, INVESTIGATION, IN-
SPECTION, OR OTHER SUBSTANTIAL EXERCISE OF AD-
MINISTRATIVE DISCRETION UNDER CHAPTER 343. OR M. OF
THE REVISED CODE SHALL REPRESENT A PERSON WHO IS
THE OWNER OR OPERATOR OF A FACILITY, AS DEFINED IN
SECTION 3734.01 OF. THE REVISED CODE, OR WHO IS AN AP-
PLICANT FOR A PERMPf OR LICENSE FOR A FACILITY UNDER
THAT CHAPTER, OR SHALL ACT IN A REPRESENTATIVE CA-
PACITY ON BEHALF- OF ANY SUCH PERSON BEFORE ANY
BOARD, COMMISSION, OR AGENCY OF THE STATE OR A PO-
LITICAL SUBDI VI SION. As used in this division, "matter" incladea any
case, prooeeding, application, detxrmination, issne, or question, bnt does
not inclade the propogal, consideration,. or enaetment of statutes, rules,
ordinaneea, resolutions, ordiarlerorconstitutionalamendme.nta As used
in this division, "repreaent" bcindce any fornmal or inforooal appearanee
before, or any written or oral commanication with, any pnblic agency on
behalf of any person. Notbing contained 'm thia division shaIl prolu'bit, :
daring sach period, a former public official or employee fivn being re-
tained or emp)oyed to represent, asstst, or act in a representative capsuaty
for the pnblic agency by.which he was employed or on wtdch be sexved.
This divisim► ahall not be embued to prohibit the peifonnance of min-
isterialfnnetiona, indudiog, but aot limited to, thefilimgoramendment of
tax ietnnm, applications for pernrite and licensea, inootporation papera; '
and other simUar dooumenta.

(B) Nopreaent.or formerpublic officioor eniployee ahaU d'iarlose or
use, without appropriate authorizaY3on, any informatwn acquired by him
inthecourseof his offiotal dnt4eawhich is eon5dentJal becauae ofstatatory
provision8, or which has been dearly designated to hLn- as eonfidential
whea sach eonfidential dceignation is warranted because of the atatns of:
the pmeeedinga or the cirpnnstpnoes under wbich the information was.
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- Am. Sub. H. B. No. b82 4473

(c) EACH APPLICATION FOR A PERMPf UNDER DIVISION
(A)(2) (a) OR (b) OF THIS SECTION SHALL BE ACCOMPANIED BY
A NONREFUNDABLE APPLICATION FEE OF FOUR HUNDRED
DOLLARS THAT SHALL BE CREDPfED TO THE GENERAL RE V
ENUE FUND. EACH APPLICATION FOR AN ANNUAL LICENSE
UNDER DIVISION (A)(1). OR (2) OF THIS SECTION SIiALL BE
ACCOMPANIED BY A NONREFUNDABLE APPLICATION-FEE
OF ONE HUNDRED DOLLARS. IF THE APPLICATION FOR AN
ANNUAL LICENSE IS SUBMITTED TO A BOARD OF HEALTH ON
THE APPROVED LIST UNDER SECTION 8784.08 OF THE
REVISED CODE, THE APPLICATION FEE SHALL BE CREDITED
TO THE SPECIAL FUND OF THE HEALTH DISTRICT CREATED
IN DIVISION(B) OFSECTIUN8784.06OFTHE REVISEDCODE. IF
THE APPLICATION FOR AN ANNUAL LICENSE IS SUBMITTED
TO THE DIRECTOR, THE APPLICATION FEE SHALL BE CRED-
ITED TO THE GENERAL REVENUE FUND. IF A PERMIT OR
LICENSE IS ISSUED, THE AMOUNT OF THE APPLICATION FEE
PAID SHALL BE DEDUCTED FROM THE AMOUNT OF THE PER=
MIT FEE DUE UNDER DIVISION (F) OF SECTION8745.110FTHE
REVISED CODE OR TIxE AMOUNT OF TIIE LICENSE FEE DUE
UNDER DIVISION (AXl), (2), (8), OR (4) OF SECTION 3734.06 OF
TNEREVISEDCODE.

(8) UNLESS THE OWNER OR OPERATOR OF ANY SOLID
WASTE ORDISPOSAL FACILITY, OTHERTHANASOLID WASTE
TRANSFER FACILiTY, THAT COMMENCED OPERATION ON OR.
BEFORE JULY 1,1968, HAS OBTAINED AN E%EMPTION FROM
THE REQUIREMENTS OF DIVISION (AX3) OF THIS SECTION IN
ACCORDANCE W1TH DIVISION (G) OF SECTION 3M.02 OF THE
REVISED CODE, HE SHALL SUBMIT TO THE DIRECTOR AN
APPLICATION FOR A PERMIT. WITH ACCOMPANYING EN-
GINEERING DETAIL PLANS, SPECIFICATIONS; AND "IN-.
FORMATION REGARDING THE FACILITY ANDITS METHODOF
OPERATION FOR APPROVALUNDER RVLESA.DOPTEDUNDER
DIVISION (A) OF SECTION 8784.02 OFTHE REVISED CODE AND
APPLICABLE RULES ADOPTED, UNDER DIVISION ()) OF SEC•
TION 8784.12.OF THE REVISED CODE IN ACCORDANCE WPfH
THE-FOLLOWINGSCHEDULE:

(a) NOT LATER THAN THREE MONTHS AFfiER THE EF-
FECTIVE.DATE OF THIS.AMENDMEN7!, IF THE FACILITY IS
LOCATED IN THE CPl`Y OF GARFIEI:D ItEIGHTS OR PARMA IN
CUYAHOGACOUNTY;

. (6) NOT LATER THAN SIX MONTHS AFTER THE EF-
FECTIVE DATE 0F. THIS AMENDMENT, IF THE FACILiTY IS
LOCATED IN.DELAWARE; GREENE; GUERNSEY, HAMH:TON,
11IADISON, bSAHONING, OTTAWA,OR VIIQTON COUNTY^ - :

(c) NOT LATER THAN NINE MONTHS AFTER THE EF-
FECTIVE DATE OF THLS-AMENDMENT, IF THE FACILITY IS
LOCATED IN CHAMPAIGN, CLINTON, COLUMBIANA, HURON,
PAULDING, STARK, OR WASHING"PON COUNTY, OR IS LOCAT
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JUDGMENT, CONDPfIONS AT THE FACILITY CUNSTITUTE A
SUBSTANTIAL T$REAT'TO PUBLIC HEALTH OR SAFETY OR
ARE CAUSING OR CONTRIBUTING TO OR THREATENING TO
CAUSE OR CONTRIBUTE TO AIR OR WATER POLLUTION-OR
SOIL CONTAMINATION.'ANY PERSON WHO RECEIVESSUCH'
AN ORDER SHALL SUBMIT THE UPDATED ENGINEERING DE-
TAIL PLANS, SPECIFICATIONS, AND INFORMATION TO THE.
DIRECTOR WITHIN ONE HUNDRED EIGHTY DAYSAFTERTHE
EFFECTIVE DATE OFTHE ORDER.

(6) T&E DIRECTOR SIL,I.L ACT UPON AN APPLICATION
SUBMIITED UNDER DIVISION (A)(8) OR (4) OF THIS SECTION
AND ANY UPDATED ENGINEERINGPLANS, SPECIFICATIONS,
AND INFORMATION SUBMIITED. UNDER DIVi3I0N (AX6) OF
THIS SECTION WITHIN ONE HUNDRED EIGHTY DAYS AFTER
RECEIVINGTHEM,IFTHEDIRECTORDENIESANYSUCHPER-
MIT APPLICATION HE -SHALL INCLUDE IN THE ORDER DE-
NYINGTHE APPLICATION ORDISAPPROVINGTiiE PLANSTHE
REQUIREMENTS THAT THE.OWNER OR OPERATOR SUBIEIT A
PLAN FOR CLOSURE AND POST-CLOSURE CARE OF THE FA-
CILITY TO THE DIRECTOR FOR APPROVAL WITI#IN SIX
MONTHS AFTER ISSUANCE OF' THE ORDER, CEASE AC-
CEPTING SOLID WASTES FOR DISPOSAL OR TRANSFER AT
THE FACIIdTY, AND COMMENCE CLOSURE OF THE FACILITY
NOT LATER THAN ONE YEAR AFTER ISSUANCE OF THE OR-
DER. IF THE DIRECTOR DETERMDdES THAT CLOSURE OF THE
FACILITY WITHIN THAT.ONE-YEAR PERIOD WOULD RESULT
IN THE UNAVAILABILITY OF SUFFICIENT SOLID WASTE
MANAGEMENTFACILPPY CAPACITY-WITIiINTHE COUNTY OR
JUINT SOLID WASTE MANAGEMENT DISTRICT IN WHICRTHE
FACILITY IS LOCATED TO DISPOSE OF OR TRANSFER THE
SOLID WASTE GENERATED WITHIN THE DISTRICT, HE IIAY,
IN^HIS ORDER OF DENIAL OR DISAPPROVAL POSTPONE COM-
MENCEMENT OF CLOSURE OF THE FACILITY FOR SUCH PE-
RIOD OF TIME.AS HE FINDS NECESSARY FOR THE BOARD OF
COUNTY COIMISSIONERS OR DJRECTORS OF THE DISTRICT
TO-SECURE ACCESS TO OR FOR THERE TO BE CONSTRUCTED ' -
WITHIN THE DISTRICT SUFFICIENT SOLID WASTEMAN-
AGEHENTFACILPfY CAPACITY TO MEET THE NEEDS OF THE
DISTRICT, PROVIDED THAT-THE D.iRECfOR SHALL CERTIFY
IN HIS ORDER THAT POSTPONING THE DATE-FOR COId- .
MENCEMENT OF CLOSURE WILL NOT ENDANGER GROUND .
WATER OR ANY PROPERTY. SURROUNDING THE.FACDM,
ALLOW METHANE GAS MIGRATION TO OCCUR, OR CAUSE OR
CONTRIBUTE TO ANY OTHER •TYPE OF ENVIRONMENTAL
DAMAGE.

IF -AN EMERGENCY NEED FOR DISPOSAL CAPACITY
. THAT bfAYAFFECTPUBLIC HEALTH AND-SAFETYE7LI3PS AS

A RESULT OF CLOSURE OF A FACILITY UNDER DI VISION (A)(6)
. OF THISSECTION, THE DIRECTOR MAY ISSUE AN ORDER DES-
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STATE SOLID WASTE MANAGEMENTPLANANDPERIODIC RE-
VISIONS TO THE PLAN UNDER SECTION 3754.50 OF THE
REVISED CODE;

(B) APPROVE OR DISAPPROVE THE DRAFT STATE SOLID
WASTE MANAGEMENT PLAN AND PERIODIC REVISIONS PRI-.
OR TO ADOPTION OF THE PLAN UNDER SECTION 8734.60 OF
THE REVISED CODE;

(C) ANNUALLY REVIEW IMPLEMENTATION OF THE
STATE SOLID WASTE MANAGEMENT PLAN AND THE SOLID
WASTE MANAGEMENT PLANS OF COUNTY AND JOINTSOLID
WASTE MANAGEMENT DIST'RICTS APPROVED UNDER DIVI-
SION (E) OF SECTION 87:#.55.OF THE REVISED CODE OR OR-
DEREDTO BE IMPLEMENTED UNDER DIVISION(DX2) OFTHAT
SECTION OR AMENDMTNTS TO THOSE PLANS APPROVED OR
ORDERED TO BE IMPLEMENTED UNDER SECTION 8784.66 OF
THE REVISED CODE, AND REPORT PfS FINDINGS TO THE DI-
RECTOR. .

Sec. 8734.62. (A) IN ORDER TO PREPARE, ADOPT, SUBMIT,
AND DiffLEMENT A SOLID WASTE MANAGEMENT PLAN THAT
COMPLIES WITHSECTION 3Td4.650FTHE REVISEDCODE; THE
BOARD OF COUNTY COMMISSIONERS OF EACH COUNTY,
SHALL EITHER ESTABLISH AND MAIN'I'AIN A SOLID VPASTE
MANAGEMENT DISTRICT UNDER CHAPTER 848: OF THE
REVISED CODE, OR PARTICIPATE IN ESTABLL4HING AND
MAINTAINING A JOINT SOLID WASTE MANAGEMENT DIS-
TRICT WITH ONE OR MORE OTHER SUC& BOARDS UNDER.
THAT CHAPTER, IN COMPLIANCE WITH DIVISION (B) OF THIS
SECTION. ALL OF THE INCORPORATED AND UNINCORPORAT-
ED TERRITURY OF THE. COUNTY SHALL BE UNDER THE JU-
RISDICTION OF THE COUNTY OR JOINT SOLID WAST'E MAN-
AGEMENT DISTRICT FOR THE-PURPOSES OF PREPARING,
ADOPTING, SUBMITTING, AND. IMPLEMENTING THE SOLID
WASTE MANAGEMENTPLANFOR THE COUNTY ORJOINTDIS-
•TRICTAND FORTIIE PURPOSESOFPROVIDINGFOR; O$CAUS-
ING TU BE PROVH)ED FOR; THE SAFE AND SANITARY MAN-
AGEMENT OF SOLID WASTES WITHIN ALL OF THE INOOIiPO-
RATED AND UNINCORPORATEIiTERRPfORY OFTHE COUNTY
OR JOINT SOLID WASTE MANAGEMENT DISTRICT.

. (B) NOT.LATER THAN NINE MONTHS AFTER THE EF-
FECTIVE DATE OF THIS SECTION, THE BOARD OF COUNTY
COMMISSIONERS OF EACH COUNTY SHALL DO ONE OF THE
FOLLOWING: -

(1) EbTABLISH A COUNTY SULID WASTE MANAGEMENT
DIST RICT UNDER CHAPTER 848. OF THE RE V ISED CODE;

(2) WITH THE BOARDS OF COUNTY COMMISSIONERS OF
ONE OR MORE OTHER COUNTIES; EWABLISH AJOINTSOLID
WASTEMANAGEMENTDISTRICTUNDERTHATCHAPTER. "
UPON ADOPTION OF THE RESOLUTION ESTABLISHING A
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COUNTY DISTRICT, OR UPON ENTERING INTO AN AGREE-
MENT WITH ONE OR MORE OTHER SUCH BOARDS TO ES-
TABLISH A JOINT DISTRICT; THE BOARD OF COUNTY COM-
MIISSIONERS SHALL MAIL A COPY OF THE RESOLUTION OR
AGREEMENT TO THE DIRECTOR OF ENVIRONMENTAL PRO-
TECTION. EACH COUNTY AND JOINT GARBAGE AND REFUSE .
DISPOSAL DISTRICT SHALL HAVE A POPULATION OF NOT '
LESS THAN ONE HUNDRED TWENTY THOUSAND UNLESS AN
EXEMPTION HAS BEEN GRANTED UNDER DIVISION (Cx1) OR
(2)OFTHISSECTION.

(C)(l) THE BOARD OF COUNTY COMMISSIONERS OF A.
COUNTY WITH A POPULATION OF FEWER THAN ONE HUN-
DRED TWENTY THOUSAND IN WHICH ONE OR MORE SOLID
WASTE FACILITIES ARE LOCATED THAT HAVE SUFFICIENT
REMAINING CAPACITY TO DISPOSE OF ALL SOLID WASTES
GENERATED WITHIN.THE COUNTY, OR THAT HAS ENTEjtED
INTO A FIRM AGREEMENT THAT PROVIDES FOR THE DIS-
POSAL OF ALL SOLID WASTES GENERATED WITHIN THE
COUNTY WHETHER WITHIN OR OUTSIDE THE COUNTY OR
STATIs, FOR APERIOD OF NOT LESSTHAN TEN YEARS AFTER
THE EFFECTIVE DATE OF THIS SECTION MAY APPLY TO THE
DIRECTOR FOR AN EXEMPTION FROM THE REQUIREMENT
UNDER DIVISION (B) OF THIS SECTiON THAT EACH DISTRICT
HAVE A POPULATION OF AT LEASf ONE HUNDRED TWENTY
THOUSAND. THE EXEMPTION. APPLICATION SHALL BE.AC-
COMPANIED BY THE BOARD'S CERTIFICATION AND. DEM-
ONSTRATION OF ACCESS TO SUFFICIENT SOLID WASTE MAN-
AGEMENT FACILITY CAPACITY TO PROVIDE FOR THE DIS-
POSAL OF THE SOLID WASTES GENERATED IN THE COUNTY
DURING THAT TEN-YEAR PE RIOD.

IF THE DIRECTOR FINDS THAT THE BOARD HAS MADE
THE DEMONSTRATION REQUIRED BY THIS DIVISION, HE
SHALL ISSUE AN ORDER UNDER DIVISION (G) OF SECTION
35784.020F THE REVISED CODE EBEMPTING THE BOARD FROM
THAT REQUIREMENT OF DIVISION (B) OF THIS SECTION.

(2) THE BOARD OF COUNTY COMMISSIONERS OF A COUN-
TY WITH A POPULATION OF LESS THAN ONE HUNDRED
TWENTYTHOUSANDTHAT DOES NO'1IMVE SUFFICIENTSOL-
ID WASTE MANAGEMENT IPACILITY CAPACITY WITHIN THE
COUNTY OR ACCESS TO SUFFICIENT CAPACITY BY CON-
TRACT TO MAHE THE DEMONSTRATIONS REQUIRED BY DI-
VLSION (C)C1) OF THIS SECTION MAY, NOT LATER THAbT SIX

" MONTHS AFTER: THE EFFECTIIVE DATE OF THIS SECTION,
SUBMIT TO THE DIRECT6R A STATEMENT OF HOW THE
BOARD WILL PROVH)E FOR SUFFICIEIQ'r SOLID WASTE FA-
CILITY CAPACITY WITHIN THE COUNTY OR FOR ACCESS TO
SUFFICIENT SOLID WASTE'MANAGEMENT FACILITY CA-
PACITY TO DISPOSE OF ALL SOLID WASTES GENERATED
WITHIN THE COUNTY DURING THE SUBSEQUENT TEN-YEAR
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- PERIOD. THE STATEMENT SHALL BE ACCOMPANIED BY A
STUDY OF THE FINANCIAL FEASIBILITY OF THE MEASURES
PIiOPOSED IN THE STATEMENT THAT SHALL CONTAIN AN
INVENTORY OF ALL EXISTING SOLID WASTE DISPOSAL,
TRANSFER, AND RESOURCE RECOVERY FACILITIES AND RE-
GYCI:ING ACTIVITIES IN THE COUNTY AND ESTIMATES OF
T.HE REMAINING CAPACITY AVAILABLE AT EACH SUCH FA-
.CILITY; ESTIMATES OF THE AMOUNTS OF SOLID WASTES
.'_THAT WILL.BE GENERATED WITHIN THE COUNTY DURING
EACH YEAR OF THESUBSEQUENT TEN-YEAR PERIOD; AN
fpENTIFICATION OF THE ADDITIONAL SOLID WASTE MAN-
AGEMENT FACILITIES AND CAPACITY THE COUNTY IN-

; TENDS TO PROVIDE TO DISPOSE OF THOSE ESTIMATED
AMOUNTS OF SOLID WASTES; AND A SCHEDULE FOR IM-
^LEbIENTATION OF THE MEASURES PROPOSED IN. THE
$TATEMENT AND ESTIMATES OF THE CAPITAL AND OPERAT-

t I2.{G° COSTS, AND RATES THAT WILL BE CHAiiGED TO MEET
,'^IQSE:COSTS, FOR THOSE ADDITIONAL FACILITIES, OR CON-
^^iCTS FOR ACCESS TO SOLID WASTE.MANAGEMENT FA-

CILITY CAPACITY, IDENTIFIED IN THE STUDY. WITHHV SIX-
DAYS AFTER RECEIVING THE STATEMENT AND Fl-

i.V1^NCIAL FEASIBILITY STUDY FROM ANY SUCH BOARD OF
X,QUNTY.COMMISSIONERS, THE DIRECTOR SHALL APPROVE

THE DI-ENT AND STUDYEu .MrOR.D15APPROVE THE STAT
I^,C'l^OR SHALL APPROVE SUCH A STATEMENT AND FI-
^1NC1AL FEASIBILITY STUDY ONLY IF THEY DEMON-

ATE A TECHNICALLY AND ECONOMICALLY FEASIBLE_
UNDEAN$ OF PROVIDING FOR THE ENVIRONMENTALLY SO

AGEMENT OF SOLID WASTES GENERATED I.N THE COUN-
URING THE SUBSEQUENT TEN-YEAR PERIOD. IF THE

iTIfligCTOR APPROVES THE STATEMENT. AND FINANCIAL
^TBILITY STUDY OF A COUNTY, HE SHALL ISSUE AN OR-

R- •. UNDER DIVISI" (G) OF SECTION 3734.02 OF THE
hISED, CQDE EXEMNTING TIIE BOARD FROM THE RE-
IREMENT OF DIVISION (B) OF THIS SECTION THAT EACH

NTY OR TOINT. DISTRICT HAVE A POPULATION OF AT
'ONEHUNDREDTWENTYTHOUSAND.

°) UPON EXPIRATION OF THE NINE-MONTH PERIOD UN-
VISION (B) OF THIS SECTION, THE DIRECTOR SHALL

ITERMINE WHICH COUNTIES EITHER FAILED TO SUBbi1TA
^ UN THF; KESOLUTIUN UK A(iKKKMKN7' nD%{UaAfju Da

DIVISION OR, FOR THOSE THAT FILED A RESOLUTION
CREEMENT, WHICH OF THEM EITHER FAILED TO ES-

1ISH A COUN4'Y OR JOINT SOLID WASTE MANAGEMENT
#CT IiAVING A POPULATION OF AT LEAST ONE HUN-

gOj TVyENTY THOUSAND OR TO OBTAIN AN E%EMPTION
I5ftUNDER DIVISION (CXi) OR (2) OF THIS SECTION.. WITH-

N-'1WELVE MONTHS AFTER THE EFFECTIVE DATE OF THIS
SLCTION, THE DIRECTOR SHALL ISSUE TO THE BOARD OF
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MAY REQUEST THE 'SOLIIa WASTE MANAGEMENT.PULICY
COSdMITTEE OF 7'fiR DISTRICT T() PREPABE AND,ADOPT
AMENDMENTSTUANY PROYISIONS OF THE DISTRICfSPLAN
REQUIRED"TO-BE INCI.UDED UNDER DIVISION (B) OF SEC-
TION 3784.53 OF THE REVISED CODE AT ANYTIME AND WIY'li-
OUTTIiF NECESSITYOF OBTElININOAPPROVALOOWNYSIjCH
AMENDbIENTS FROM THE DIRECTOR. THE GOMMITTEE
SHALL ADOPT A ItESOI;UTIOI$ SETTING FORTH. Tft. PRO-
POSED AMENDMENTSI'0 THE PI,AN AND SHALL PROCEED IN
ACCORnANCE WITH DIVISION (B) pF SECTION 3T34..57 OF THE.i
REVISED (,°ODE TO CONDUGT A PUBLIC HEARING ON THE
PROFOSEJ) AMENDMENTS AND 6HTAIN.THEIR APPROVAL
AND RATIFICATION.

Sec, 37$4.57. (A) FOR THE P.URPOSES OF PAYING THE
STATE'$ LONG-TERM OPEItATI4N.COSTS OR' MATCHING
SHARE FOR ACTIONS TAKEN UNDER THE `YpMPREHENSiVE
ENVIRONMENTAL RESPONSE, COMPENSATION;?AND
IAA33ILITY ACT QF.1980,°9!'STAT.:2,7§7, 42 U.S.C.A..9601; AS.
A)IdENDED, PAYING:THE C03TS OF IIEASURES FOR PROPER

• CI;EpNtfP OF SITI^'i.S1'VliEltE POI.YCJiI.ORINATEI2 BIPHENYLS';
AND SUBSTANCES,.EQUIPM$NT, ADID.DEVICES.CONTAIDING
OR CONTAJflNATED WiR7I POd.YCHIzORINATED BIPHENYLS
H/#VE BEEri$TORM OR DISPOSED OF; PAYING'FHEE COSTS OF
CONDUCTING SU$VEYS OR':INVESI'IGATIONS OF SOI:IDi'
WASTE FACI.Id'tlES.UR,03'HER LOCA'(`IONS wIIERE 1T IS BE;
.LIEVED THAT SIGNIF(CI!.NT QUANTITIES OF.HAZARDOUS:
WASTE-yVERE_DISPOSED OF AND. FOII CONDUCTING EN-

::FARCEMENT- ACTIONS ARISING FROM;THE FINDINGS OF
SUCH SURVEVS OR INVEMIGATIONS; AND.:FOR PAYING THE
COSTS QF' ACQI.TIRING AIQD.CLEANING UP. V$ PROVIDINC'i FI
NANCIAL ASSISTANCE FOR CLEANING UF; ANY HAZARDOUS;

-WASTE FACII-MY OR SOI:IIkYfFABPE, FACILITY {X)NTAININ
SIGNIFICAN1s?QUAAITITIES.Ok' HASARDOUS WASTE,,THA
OfiNSTiTUTES AN.IMMINENT AND SUBS'fAN1'IAI: THREAT•

. PUBIjCtjiFsALTI; Q$-SAFETY'WTHE ENHIRONMENT.-
FOLI,O^RIIdG^,Fr

(^). 02^ ,^'HFk DiSPOSl^L OF SOLID WASTES AT A SOL•
;,WABg'Fc VISMi4L FACijld'I`Y LOCt ►'1'ED'IN THE CAUNTY.Q

--JOINa' SOJiP:W,lUSTF-ee MANAGEMENT DISTRICT WHERE,
^YA53'ESA^^

(a).FIFTY-CENT°u PER TON ON THE EFFEOTIVE ATE:O
TiLSSF,CTIOldir =
- t, (b)) SIM CENTSPER TON'PWELXFr btONTHSAFTER
EFFF,C^IVEI2ATEDFTHISSF^ON;

(ck SEVENTY CEt1T8 PER TQId TWFiN^'li':FOUR MO
AFTERTHEEFFECTIVEDATEOFTHISSE(71'3S9N: : =' :'4:::.#T

(8):OIj OF SOLID.WARTFS GENERATE
- OUT$IDk}9OE'P,OUNDARIES OFTHMUNTY OR JOINTSOL
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DESCRIPTION OF WHY THE ERTENSION IS REQUESTED; THE.;
DIRECTOR HAS RECEIVED THE'REQiJEST NOT LATER,TIiAN
THE DAY ON WHICH THE RETURNIS REQUIRED TO BEFILED;•
AND THE DIRECTOR HAS APPROVED T1IE REQUEST. IF THE
FEES ARE NOT REMITTED WITHIN SIXTY DAYS OF THE LASf_
DAY OFTHE MONTH DURING WHICH-THEY VPERFi COLLECT:
ED, THE OWNER OR OPERATOR SHALL PAY AN ADDITIONAL-
FIFTY PER CENT OF THE AMOUNT OF THE FEES FOR EACf;.a
MONTIiTHATTHEYARE LATE. . •

ONE-HALF OF THE MONEYS.REMITTED TO THE DI-:.
RECTORUNDER THIS DIMION SHALL BE CREDITED TO THE.
HAZARDOUS WAfifE FACILITY MANAGEMENT FUND CRE-.:
ATEI) IN SECTIOI!1378t.18 OF'TFIE AEYISED CODE; AND :ONE•
HALF 3HALL BE CREDITED TO THE HAZARDOUS WASTE :
CLEAN-UP FCJND CREATED IN SECTION 379I.E8 OF. THE;
REVISED CODE:

(B) FORrTHE PURPOPE OF PREPARING, REVISING; AND^ •
I3fPLEMENTING TI#E SOLID WASTE MANAGEMENT PLANS OF; ;
COUtITY ANIZJOI NT SOLID PLASTE 91►NAGE MLNT DISW,
INCLUDING, WITHOUT LIllti'1`ATIO1T, THE DE?IELOPME:

' AND IMPLEHENTATION OF SOLID WX`I`E.BECYCLING OR.RE-
DUCTION PROGRAMS; PROVH)ING..FINANCIAL ASSIS7'ANCFr:
T(b BOARDS O1^' HEALTH WITHIN,'1'^S. DL3TRIC^' IN
SULID,WASTL FACILITIES A$E-LGGATED FOR +1`$E EN=l
FORCE1fSENT OF SECrIONS 8784.01 ^Y}8734.13 OF Tf^E REYISEI7j
CODE AND RULES ADOPTED ANI} OfiDERS AND 1`ERMS AND ^
CONDITIONS OF. PEitMFf$,, LICENSE^ AND YARIANCES IS '
SUED UNDER THOSE SECTIONS; PRO^II)ING FINANCIAL AS=,
SISTANCE TOTHE.COIJ1dTYTa DEFRAYTHE ADDEDGOS`PSQF_
MAINTAINING lt(1AD$ AND OTHER P{UBLIC FACILITIES ANI^e
OF PROVIDING EMERGENCY.ANDOTIIER PUBLIC SE^RVICF$^
RESULTINGFROMTB^ LOCATION j 'OPERATION OFA SOI'
IDWASTE FACILII'Y WITHIN THE C^ T̂TY UNDER THE D 43
TRICPS APPROVED SOLID WAS7'E MAPjA£1';MENT PLIlN; PA -j
INGTAE C()MINCI)RR.ED BY BOAlE^?Sa$ HEl^LTH POR COL-^

^' -LECfING A^TI) ANALYZING WATER SlfPLES FROM PUBLI
OR PRIYATE WELLS ON LANDS CEDIT TO SOPdD WA
FAGILII`IES TH1iT AR$ rON`fAINE T8E APPROVED ()R
AMEND$D PLABfS QF GOUNTICQRJ DISTRICTB• AND PA'Y:
ING THE(^51'SpF DEYEIAPING.AND I1HPI^EHENT4NG A PROy

--GRAI[ FOR TaE INSPECTION. OF SOLID WASPSS GE3dERA
- OUTSIDE THE BOUNDARIE,.S OP THIS STATE T1IP.T ARE D
POSED OF.IIT SOLID WASTE FACII.ITIES LUD9D IN

'. DISI'RTC7'$ GEMENTAPPROYFD SOLID WASTE IfAN, -
OR AMENDEDPLAN, THE SOLID'WASTE MANAGEMENt.:I'OLI;
CY pOHI[MTEE OF A COUNTY OR JOINT SbLIp WASTEMAN,;
AGE11>;liT D1S'tRICT MAY LEYY'FEES UPOY THE FOLLOWIN

"A(.PiVITIFS:
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'(1) THE DISPOSAL AT ASOLID WASTE DISPOSAL FACILITY
LOCATED IN THE DISTRICT OF SOLID WASTES GENERATED
WITHIN THE DLSTRICT;

(2)THE DISPOSALATASOLID WASTE DISPOSAL FACII.ITY
WITHIN THE DISTRICT OF SOLID WASTES GENERATED OUT-
SIDE THE BOUNDARIES OF THE DISTRICT, BUT INSIDE THIS
STATE;

($) THE DISPOSALATASOLID WASTE DISPOSAL FACILITY
WITHIN THE DISTRICT OF SOLID WASTES GENERATED OUT-
SIDETHE BOUNDARIESOFTHIS STATE.

IF SUCH FEES ARE LEVIED, FEES LEVIED UNDER DI-
VISION (B)(I) OF THIS SECTION SHALL ALWAYS BE EQUAL TO
ONE-HALF OF THE FEES LEVIED UNDER DIVISION (BX2) OF
THIS SECTION, AND FEES LEVIED UNDER DIVISION (B)(8) OF
THIS SECTION, WHICH SHALL BE IK ADDITION TO FEES
LEVIED UNDER DIVISION (B)(2) OF THIS SECTION, SHALL AL-
WAYS BE EQUAL TO FEES LEVIED UNDER DIVISION (BXl) OF
THIS SECTION. THE SOLID WASTE MANAGEMENT PLAN OF
THE 'COUNTY OR JOINT DISTBICT APPROVED•UNDER SEC-
TION STb1.65 OF THE REVLSED'CODE AND ANY AMENDI[ENT5 ,
TO IT, OR TIH': RESOLUTIONADOPTED UNDER THISDIVISION,
AS APPROPRIATE, SHALI. ESTABLISH THE RATES OF THE
FEES LEVIED UNDER DIVISIONS (B)(l), (2), AND (8) OF THIS
SFG7ION, IF ANY, AND SHALL SPECIFY WFIETHER THE FEES
AREMVIED ON THE BASIS OF TONS OR CUBIC YARD,S ASTHE
UNIT OF MEASUREMENT. ALTHOUGH THE FEE UNDER DI-
VISION (A) OP THIS SECTION IS LEVIED ON THE BASIS OF
TONS AS THE UNIT,OF 1tEASUREMENT, THE SOLID WASTE
MANAGEMENT PLAN OF THE DISTBICT AND ANY AMEND-
MENTS TO IT OIR THE.SOLID WASTE MANAGEMENT POLICY
COMIYAITEE IN ITS RESOLUTION LEV YING FEES UNDER THIS
DIVISION, MAY DIRECT THAT THE FEE LEVIED UNDER DI-
VISION (A) OF THIS SECTION BE LEVIED ON THE BASIS OF
CUBIC YARDS AS THE UNIT OF MEASUREAdENT BASED UPON
A CONVERSION FACTOR OF THREE CUBIC YARDS PER TON
GENERALLY OR ONE CUBIC YARD PER TON FOR BALED
WASPFS IF THE FEES UNDER DIVISIONS (B)(I) TO (3) UFTHIS.
SECTION ARE BEING LEVIED ON THE BASIS OF CUBIC YARDS
AS THE UNITOF MEASUREbIENT UNDER THE PLAK; AIdEND-
ED PLAN, OR RESOLUTION.

FEES LEVIEDUNDER DIVISIONS (A)AND (B) OFTHISSEC-
TION DO NOT APPLY TO SEWAGE SLUDGE THAT IS GENER-
ATEDBYA WASTE WATERTREATMENTFACILITYHOIAINGA
NATIONAL POLLUTION DISCHARGE ELIDdINATION SYSTEM
PERMIT AND THAT I$ DISPOSED OF THROUGH INCIIZER-
ATION, I:AND APPLICATION, OR COMPOSTING OR.AT AN-
OTHER RESOURCE OR DISPOSAL FACILITY THAT IS NOT A
LANDFILL.
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ISLATIVE AUTHORI'PY OF EACH MUNICIPAI: CO$PORATI.ON_

AGEMENTPLAN OFTIi^ DIS`I'RICT UNDER SECTION 3734.^ OF.
THE REVISED CODE, TIIE SOLID WASTE MANAGEMENT POLI=
CY COMNITTEE OF A DI,STRICTMAY LEVY FEES UI+iDER THIS
DIVISION BY ADOP1'ING A ItESOLUTI.UN ESTABLISHING THE
PROPOSED AMOUNT OF THE FEES. UPON ADOPTING THE RES-
OLUTION, THE COMMITPEE SHALL MAIL A COPY OF THE RES-
OLUTION TO THE BOARD OF COUNTY COMMISSIONERS OF
EACH COUNTY FORMING THE DIWRICT AND Tl)- THE LEG-

AND 7`QWNSHIP HAVING TERRITORY WITHIN TH DISTRICT
AND SHALI. PREPARE AND PUB14ISH THE RE$OLUTION AND A
NOTIOE OF.'THE.TIME.AND t,OCATION WHHRE.A PpBLIC
HEARH7G ON Tl#E FEES WILL BE HELD. THE PUBLIGATION
SHAI.I.OCCiiR..'A'I'.LEAST THIIiTY DAYS BEFOItE THE HEAR,
ING. AF'PER THE HEAHIN ', 1HE COMI2ITTEE MAY MARk
SUCH REV.ISIODIS TO THE PROPOSED FEES AS IT CONSIDERS
APPROPRIATF AND%HALL THEREAFl`ER, BY RESOLUTION;
ADOPT.THE REYISEI? FEE SCHEDULE. UPON ADOPTING THE.
REVISED FEE $CHEDUL$, .^E 'COMM^`E SHALL I^IL.A
CQPY OFTIiE:'.RLSOLUTION.DOING SO•1'G_THE BO^RD OF
COUNTYCO44SSIONERS OF. EACH COUNTY FORMING.THE
DISTRIC^' TO'THE LEGISLATIVE AUTHQRI3'Y.OF EACI^.
^UNICII' .CO$PORATIUN AND TOWIISgIP HAVING.TER-
RPPORY- -THE DISI`RIC''. N SI%TY DqYS AFTER.
T$E MAILING OF -A'CQPY OF. THE^$OLUTYON: ADOPTII4G
THE PItO06SE,it REVISED FEES BY TIIE POLICIF i.OMMIIVEE, -

,
THE REVI$, PD FEES AND MAIL A COPY OF THE ORDINANCE

EACH StIGH'$QARD A14D LEGISLATIVE AUTHORITY SHALL
BY QRDINANCE OR RESOLUTION APPROVE UR DISAI'PRO7i

OR R. I. ON TO TIfE'40Im1tITTEE. IF ANY SUCH BOARD :
OR LE^r LATI ftAUTHORIT'Y.FAILS Tb ADOPT AND MAIL TO ;
THE.,P,Bf.ICY:COIdTdI1TEE A^IORDINANCE.OIt-R L(^ON;
APPRUV^ 7 0$ DISAP^ItOVIIiG THE REVISED FEE^^S 4YYTfiI2+I^

R^ UTIO^tPT^GTHE PROPOSED^VLSED LFEES. T't:
SIiALLBE CONCLUBIVELY PRRSUMED THAT THE BOARD O%
LEGISLATIVU AUT$ORITY-HAS APPRUVEI) THE PROPOSE,
REVISEDF

THE C^^'PFEE SHALL DECLARE. THI;. PROPOSED RT^
. VIBED FEES:TO $E RATIFIED A$ THEFIMSCHEDULE OF

DISTRICTUPaIdpETERMI,NINGTHAT9iHEB0A$DOFL'Qi ,TNTYP"
'COHMIS$[ONF,RS OF EACH GpUNTY F(}RMING THIy DISTRICI

HAS APPROYEi) THE PRO SED REVI4ED FEES AN . THA
P

. POPULATION OF THE DISTRICT HAVE APPROVED THE P
TRICTCOMPRISINGAT LEASTSIXTY PER CENT OF THETOT

NIQIPAL CORPORATIONS AND TOWNSHIPS WITH. A CQ
BINED POPULATION WITHIN THE BOUDIDARIESbF T$E D

THF, LEGISI:ATIVE AUTHOAITIES OF A COMBINATiOR"OF Mtt;
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IES OF THE DIS-
ENTOFTHETOTAL
PROVED THE PRO=

POSED REVISED FEES; PROVIDED THAT IN THE CASE OF A
COUNTY DISTRICT, THAT OOMBINATION SHALL INCLUDE
THE MUNICIPAL CORPORATION HAVING THE LARGEST POP-
ULATION WITHIN THE BOUNDARIES OF THE DISTRICT, AND
PROVIDED THAT IN THE CASE OF A JOINT DISPRICT, THAT
COMBINATION SHALL INCLUDE FOR EACH COUNTY FOR-
MING TIIE DISTRICT THE MUNICIPAL CORPORATION HAVING
THE LARGEST. POPULATION WITHIN THE BOUNDARIES OF
BOTH THE COUNTY IN WHICH THE MUNICIPAL CORPORA-
TION IS LOCATED AND THE JOINT DISTRICf. FOR THE PUR-
POSES OF THIS DIVISION, ONLY THE POPULATION OF THE
UNINCORPORATED AREA OF A TOWIVSHIP SHALL BE CON-
SIDERED.

COLLECTION OF THE FEES SHALL COMMENCE ON THE
FIRST DAY NEXT SUCCEEDING THE DATE ON WHICH THE .
COMMITTEE DECLARES THE FEE SCHEDULE TO BE RATI-
FIED.

(C) FOR THE PURPOSES'OF DEFRAYING THE ADDED
COS'I9 TO A MUNICIPAL CORPORATION OR TOWNSHH' FOR-
1dAINTAINING ROADS AND OTHER PUBLIC FACILTfIES AND
FOR PROVIDING EMERGENCY AND OTHER PUBLIC SER-
VICES, AND COMPENSATINGA IdUNICIPAL CORPORATION OR .

!WNSHH' FOR REDUCTIONS IN REAL PROPERTY TAX REV-
NUES DUE TO REDUCTIONS IN REAL PROPERTY VALU-

ATIONS RESULTING FROM THE LOCATION AND OPERATION
OF A SOLID WASTE DISPOSAL FACILITY W1TIiIN THE HU-
NICIPAL CORPORATION OR TOWNSHIP UNDER THE SOLID
WASTE MANAGEMENT PLAN OR AMENDED PLAN OF THE
COUNTYORJOINTSOLIDWASTE MANAGEMENTDISTRICfAP-
PROVED OR ORDERED TO BE IMPLEHENTED UNDER SEC-
TION 37114.55 OR 8'B4.66 OF THE REVISED CODE, A HUNICIPAL
CORPORATION OR TOWNSHIP IN WHICH SUCH A SOLID
WASTE DISPOSAL FACILTfYIS LOCATEDMAY LEVYAFEE 0F
NOTMORETHANTWENTY-FIVECENTSPERTONONTHEDIS-
POSAL OF SOLID WASTES AT A SOLID WASTE DISPUSAL FA
CILITYLOCATED INTHE DISTRICTAND WlTHIN,THE BOUND-
ARIES OF THE IS.tINICIPAL CORPORATION OR TOWNSHIP RE-
GARDLESS OF WHERETHE WASTES WERE GENERATED.

THE LEGISLATIVE AUTHORITY OF A HUNICIPAIs COR-
PORATION OR TOWNSHIP MAY LEVY FEES UNDER THIS DI-
VISION BY ENACTING AN ORDINANCE OR ADOPTING A RES-
OLUTiON ESTABLISHING THE AMOUNT OF THE FEES: UPON
SO DOIN6` THE LEGISLATIVE AUTHORITY SHALL MAIL A CER-
TIFIED COPY OF THE. ORDINANCE OR RESOLUTION TO THE
BOARD OF COUNTY COMffiS&SIONERS OR DIRECT'ORS OF THE
COUNTY OR JOINT SOLID WASTE MANAGEMENT DISTRICT IN
WHICH THE MUNICIPAL CORPORATION OR TOWNSHIP IS LO•
CATED OR, IF A REGIONAL SOLID WASTE MANAGEMENT AU-
THORITY HASBEEN FORMEDUNDER SECTION848.011 OFTHE
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REVISED CODE, TO TFIE. BOARD OF TRUSTEES OF THAT RE-
GIONAL AUTHORITY, THE OWNER OR OPERATOR OF EACH
SOLID WASTE DISPOSAL FACILTfY IN THE MUNICIPAL COR-
PORATION OR TOWNSHIP THAT IS REQUIRED TO COLLECf
THE FEE BY THE ORDINANCE OR RESOLUTION, AND THE
DIREC'POR OF ENVIRONMENTAL PROTECTION: ALTHOUGH
THE FEES LEVIED UNDER THIS DIVLSION ARE LEVIED ON
THE BASIS OF TONS AS THE UNIT OF MEASUREMENT, THE
LEGISLATIVE AUTHORITY, IN ITS ORDINANCE OR RESOLU-
TION LEVYING THE FEES UNDER THLS DIVISION, MAY DI-
RECT THAT THE FEES BE LEVIED ON THE BASIS OF CUBIC
YARDS AS TBE IINPf OF MEASUREMENT BASED UPON A CON-
VERSION FACTOR OF THREE CUBIC YARDS PER TON GEN-
ERALLY OR ONE CUBIC YARD PER TON FOR BALED WASTES.

COLLECTIUN OF THE FEE SHALL C02d1dENCE ON 'PHF.
THIRTIETH DAYAFTER THE EFFECTIVE DATE OF THE OR-
DINANEOR ADOPTiON OF THE RESOLUTIUN.

(DO) THE FEES LEVIED UNDER DIVISIONS (AX1) TO (8),
(BX1) (8), AND (C) OF THIS SECTION DO NOT APPLY TOTHE
DISPaSAL OF SOLID WASTFISTHAT

. (s) ARE DISPOSED OF AT A FACILPI`Y OWNED. BY THE
GENERATOR OF THE WASTES WHEN THE SOLID WASTE FA-
CILPI'Y EXCLUSIVELY DISPOSES OF SOLID WASTES GENER-
ATED AT ONE OR MORE PREMISES OWNED BY THE GEN-
ERATOR REGARDLESS OF WHETHER THE FACILITY IS LO-
CATED ON A PREMISES WHERE THE WASTES ARE GENER-
ATED; .

(b) ARE DISPOSED OF AT FACILITIES THAT EXCLUSIVE-
LY DISPOSE OF WASTES THAT ARE GENERATED FROM THE
COMBUSTION OF COAL TFIAT IS NOT COMBINED IN ANY WAY
WITH GARBAGE ATONE OR MORE PREMISES OWNED BY THE
GENERATOR.

(2) THE FEES LEVIED UNDER DIVISIONS (AX2)(a) TO (c)
AND(B)(2)OF THIS SECTION DONOTAPPLYTO SOLIDWASTES
ORIGINATING OUTSIDE THE BOUNDARIES OF A COUNTY OR
JOINT DLSTRICT THAT ARE COVERED BY AN AGItEEMENT.
FOR THE JOINT USE OF SOLID WASTE FACILITIES ENTERED
INTO UNDER $ECTION 598.02 OF THE REVISED CODE BY THE
BOARD OF COUNTY COMMISSIONERS OR BOARD OF DI-
RECTORS OF THE COUNTY OR JOINT DISI'RICT WHERE THE
WASTES ARE GENERATED AND DISPOSED OF:

(8) WfiEN SOLID WASTES ARE BURNED IN A DISPOSAL
FACILITYTHATISAN INCINERATOROR ENERGY RECOVERY
FACILITY, THE FEES LEVMD UNDER DIVISIONS (AXI) TO (8),
(BX1) TO (8), AND (C) OF TIIIS SECTION SHALL BE LEVIED UPON
THE DISPOSAL OF THE FLY ASH AND BOTTOM ASH RE-
MAINING AFTER BURNING OF THE SOLID WASTES AND
SHALLBE COLLECTEDBYTHEOWNEROR OPERATOROF THE
SANITARY LANDFILL WHERE THE ASH IS DISPOSED OF.
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(4) WHEN SOLID WASTES ARE DELIVERED TO A 7'RRANS-
FER FACILITY, THE FEES LEVIED UNDERDIVLSIONS (AX1) TO
(a), (BX1) TO (3), AND (C) OF THIS SECTION SHALL BE LEVIED
UPON THE DISPOSAL OF SOLID WASTES TRANSPORTED OFF
THE PREMISES OF THE TRANSFER FACILITY FOR DISPOSAL
AND SHALL BE COLLECTED BY TBE OWNER OR OPERATOR OF .
THE SOLIDWASTE DISPOSAL FACILITY WHERE THE WASTES
AKE DISPOSED OF. -

(E) THE FEES LEVIED UNDER DIVISIONS (BX1) TO (8) AND
(C) OF THIS SECTION SHALL BE COLLECTED BY THE OWNER
OR OPERATOR OF THE SOLID WASTE DISPOSAL FACILITY
WHERE THE WASTES ARE DI$POSED OF AS TRUSTEE FOR
THE COUNTY OR JOINT DISTRICT AND MUNICH'AL CORPORA-
TION OR TOWNSHIP WHERE THE WASTES ARE DLSPOSED OF.
MONEYSFROMTHE FEES LEVIED UNDER DIVISIONS (BXl)TO
(3) OF THIS SECTION SHALL. BE FORWARDED TO THE BOARD
OF COUNTY COMMISSIONERS OR BOARDOF DIRECTORS OF
THE DISTRICT IN ACCORDANCE WITH RULES ADOPTED UN-
DERDIVISION M OFTHLSSECTION.MONEYSFROMTHE FEES
LEVIED UNDER DIVISION (C) OF TffiS SECTION SHALL BIg
FORWARDED TO THE TREASURER OR SUCH OTHER OFFICER
OF THE MUNICIPAL CORPORATION AS, BY VIRTUE OF THE
CHARTER, HAS TB:E DUTIES OF THE TREASURER OR TO THE
CLERK OF THE TOWNSHIP, AS APPROPRIATE. ..
. MONEYS RECEIVED BY THE BOARD OF COUNTY COM-

MISSIONERS OR BOARD OF DIRECTORS UNDER THIS DIVI-
SION SHALL BE PAID TO THE COUNTY TREASURER; OR OTH-
ER OFFICIAL ACTING IN A- SIMILAR CAPACITY UNDER A
COUNTY CHARTER, IN ACOUNTYDISTRICT ORTOTHE COUN- :
TY TREASURER OR OTHER OFFICIAL DESIGNATED BY THE
BOARD OF. DIRECTORS INA JOINT DISTRICT AND KEPT IN A-
SEPARATE AND DISTINCT FUND TO THE CREDIT OFTHE DIS-
TRICT. IF A REGIONAL SOLID WAbTE MANAGEMENT AU-.
THORITY HAS BrENFORMED UNDER SECTI0N348.011 OF THE
REVISED CODE, MONEYS RECEIVED BY THE BOARD OF
TRUSTEES OF THAT REGIONAL AUTHORITY UNDER THIS DI•.
VISION SHALL BE KEPT BY THE BOARD IN A SEPARATE AND
DISTINCT FUND TO THE CREDIT OF THE DISTRICT.

MONEY$ RECEIVED BY THE TREASURER OR SUCH OTH-
Fdi OFFICER OF 'THE MUNICIPAL CORPORATION SHALL BE .
PAIDINTO THE GENERAL FUND OF THE MUNICIPAL COR-
PORATION, MONEYS RECEIVED BY THE CLERK OF THE
TOWNSHIP SHALLBE PAID INTOTIIE GENERALFUNDOFTHE
TOWNSHIP. THE TREASURER OR SUCH OTHER OFFICER OF
THE MUNICIPAL CORPORATION OR.THE CLERK, AS AP- -
PROPRIATE, SHALL MAINTAIN SEPARATE RECORDS OF THE .
MONEYS RECEIVED FROM THE FEES LEVIED UNDERR DIVI-
SION (C) OF THIS SECTION.
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MONEYS.IN THE SPECIAL FUND OF THE COUNTY OR
JOINT DISTRICT ARISING FROM THE FEES LEVIED UNDER
DIVISIONS (BXI) TO (3) OF THIS SECTION SHALL BE EXPEND-
ED BY THE BOARD OF COUNTY COMMISSIONERS OR DI-
RECTORS OF THE DISTRICT IN ACCORDANCE WITH THE DIS-
TRICTS SOLID WASTE MANAGEMENT PLAN OR AMENDED
PLAN APPROVED UNDER SECTION 3734.55 OR 3734.66 OF THE
REVISED CODE EXCLUSIVELY FOR THE FOLLOWING PUR-
P^ES: -

(1) PREPARATION OF THE SOLID WASTE MANAGEMENT
PLAN OF THE DISTRICT UNDER SECTION 3734.64 OF THE
REVISED CODE, MONITORING . IMPLEMENTATION OF THE.
PLAN, AND CONDUCTING THE PERIODIC REVIEW AND
AMENDMENTOFTHE PLAN REQIIIRED BY SECTION 3734.660F
THEREVI$EDCODE;

(2) IMPLEMENTATION OF THE APPROVED SOLID WASTE
MANAGEMENT PLAN OR AMENDED PLAN OF THE DISTRICT,
INCLUDING, WITHOUT LIMITATION, THE DEVELOPMENT -
AND IMPLEMENTATION OF SOLID WASTE RECYCLINGOR RE-
DUCTION PROGRAMS; -

(8) PROVIDING FINANCIAL ASSISTANCE TU BOARDS OF
HEALTH WITHIN THE DISTRICTIN WHICH SOLID WASTE FA-
CILITIES ARE LOCATED FOR ENFORCEMENT OF SECTIONS
3734.01 TO 3734.13 OF THE REVISED CODE AND RULES, OR-
DERS, AND TERMS AND CONDITIONS OF PERMITS, LICENSES,
AND VARIANCES: ADOPTED OR ISSUED UNDER THOSE SEC-
TIONS;

(4) PROVIDING FINANCYAL ASSISTANCE TO EACH COUN-
TY WITHIN THE DISTRICT TO DEFRAY THE ADDED COSTS OF
MAINTAINING ROAD$ AND OTHER PUBLIC FACILITIES AND
OF PROVIDING EMERGENC,Y AND OTHER PUBLIC SERVICES
RESULTING FROMTHE LOCATION AND OPERATION OFA SOL-
ID WASTE FACILITY WITHIN THE COUNTY UNDER THE DIS-
TRICT'S APPROVED SOLID WASTE MANAGEIdENT PLAN OR
AMENDEDPLAN; .

(b) PURSUANT TO CONTRACTS ENTERED INTO WITH
BOARDS OF HEALTH WITHIN THE DISTRICT IN WHICH SOLID
WASTE FACILITIES CONTAINED IN THE DISTRICTS AP-
PROVED PLAN OR AMENDED PLAN AItE LOCATED, FOR PAY-
ING THE COSTS INCURRED BY THOSE BOARDS OF HEALTH
FOR COLLECTING AND ANALYZING SAMPLES FROM PUBLIC
OR PRIVATE WATER WELLS ON LANDS ADJACENT TO THOSE

. P'AUILITIES; -
(6) DEVELOPING AND IMPLEMENTING A PROGRAM FOR

THE INSPECTION OF-SOLID WASTES GENERATED OUTSIDE
THEBOUNDARIESOFTHISSTATETHATAREDISPOSEDOFAT -
SOLID WASTE FACILITIES INCLUDED IN'1)E DISTRICT'S AP-
PROVED SOLID WASTE MANAGEMENT PLAN OR AMENDED
PLAN. MONEYS IN THE SPECIAL- FUND OF THE DISTRICT
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ARISING FROM THE FEES LEVIED UNDER DIVISION (BXS) OF
THIS SECTION SHALL BE EXPENDED EXCLUSIVELY FOR THE
PURPOSES OF DIVISION (EX6) OF THIS SECTION.

PRIOR TO THE APPROVAL OF THE DISTRICT'S SOLID
WASTE MANAGEMENT PLAN UNDER SECTION 3734.65 OF THE
REVISED CODE, MONEYS IN THE SPECIAL FUND OF THE DIS-
TRICT ARISING FROM SUCH FEES SHALL BE EXPENDED FOR

J SUCH PURPOSES IN THE MANNElt PRESCRIBED BY THE SOL-
ID WASTE MANAGEMENT POLICY COMMITTEE BY RESOLU-
TION.

(F) THE DIRECTOR OF ENVIRONMENTAL PROTECTION
SHALL ADOPT RULES IN ACCORDANCE WITH.CHAPTER 119.
OF THE REVISED CODE PRESCRIBING PROCEDURES FOR
COLLECTING AND FORWARDING THE FEES LEVIED UNDER
DIVISIONS (B) AND (C) OF THIS SECTION TO THE BOARDS OF
COUNTY COMMLSSIONERS OR 'DIRECTORS OF COUNTY OR
JOINT SOLID WASTE MANAGEMENT DISTRICTS AND TO THE
TREASURERS OR OTHER OFFICERS OF MUNICIPAL COR-
PORATIONS OR TO THE CLERXS OF TOWNSHIPS. THE RULES :
SHALL ALSO PRESCRIBE THE DATES FOR FORWARDING THE
FEES TO THE BOARDS AND OFFICIALS AND MAY PRESCRIBE
ANY OTHER REQUIREMENTS THE DIRECTOR CONSIDERS
NECESSARY OR APPROPRIATE TO IMPLEMENT AND AD-
MINISTER DIVISIONS (A), (B), AND (C) OF THIS SECTION. COL-
LECTIUN OF THE FEES LEVIED UNDER DIVISION (A) OF.THIS.
SECTION SHALL COIHMENCE ON THE FIRST DAY OF THE
MONTH NEXT SUCCEEDING THE EFFECTIVE DATE OF THE .
RULES ADOPTED UNDNR THIS DIVISION THAT ARE APPI.I-
CABLE TO DIVISION (A) OF THIS SECTION:

(G) THE DIRECTOR SHALL MONITOR COLLECTIONOF THE
FEES LEVIED BY DIVISIONS -(A) AND (B) OF THIS SECTION,
THE REVENUES PRODUCED BY THEM, AND THE USES MADE
OF THOSE REVENUES. NOT LATER THAN THREE YEARS
AFTER THE EFFECTIVE. DATE OF 9`HIS SECTION, THE DI-
RECTOR SHALL PREPARE AND SUBMIT TO THEPRESIDENT
OF THE SENATE AND SPEAICER OF THE HOUSE OF RE-
PRESENTATIVESAREPORTONTHE USESMADE OFTHE FEES
LEVIED BY DIVISIONS (A) AND (B) OFTHIS SECTION AND REC-
OMMENDATIONS REGARDING THE. NEED FOR CON-
TINUATION OF THOSE FEES.

Sec. 3734.99. (A) Except as. otherwise pirovided in dirieiee DIVI-
. SI^Oe ^ CC), AND(D) oft)da sedion, whoever recklessly.violates any

c}iapter, except eection 87S4.IS OR 3731.57 of the Revised
^o: L^eg 8hc eterebe; i^Ea^ trenepertatifter sf

.I+aeerAeue qvaeEe; viel4tee di^eiee H^ e[ eee6les► ^#84 96 ef 6ed.
"wm reepee4 I. a reAeii re^red ^exm6 6e R^sn egpraved under
ilvleian (A3 ef eeetden 8?d^94^ et6he 4tevieed Ge^ er vIelaEee d+rqeiee
(D) ef'exttee 373-I8 ef 6keReriecd BeJerrith reooetE to an erder leeued
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promptly authorized; the Director may issue an order providing for the
mcrease needed to avert the emergency, provided that the increase shall
beauthorizedonlyforsuehperiodoftimeastheemergencywilleiost. -

(D) This section does not apply to anyfacflity that meets either of the
foAowing qualifications:

(1) The facility is owned bya generator of solid wastes when the solid
waste facility exclusively disposes of solid wastes generated at premises
ownedbythegenerator,

(2) The faafity exclusively d9sposes of wastes that are generated trom
the cumbustion of coal that is.not combined in any way with garbage at one
or more premises owned by the generator.

SEMoN 7. Wfthin one year after the effective date of this act, the
Director of Environmental Prot.ection shall adopt iules under division (A)
of sedion 3784.02 and division (D) of section 3734.12 of the Revised Code
establishing engineering design, coastruction, and operation standards
governingaolid waste disposalfac8itieathat incorporatethebest ava0able
tedmology with respect to such fac0ities. T6is section does not liuiit the
authaaityofthe Dlrectortoism apermitfora solid waste disposalfiullity
subject to terms and conditions mcorporating the best available teah-
nology pursuant to division (AX7) of section 3734.05 of the Revised Code
priortotheadoptionofthose rules.

. Witbin two yeara aftrx the effective date of this ad, the Director shall
adoptrules underdivision (A) ofsectionS73A.02 and division (D) ofsection
5734.12 of the Revised Code establishing location, engineering design,
ounatruction, 'and operation standards guvesung solid waste tranafer fa-
a7ities.

SECr[oN8: Untilthe solid waste managenmentplan ofa countyorjoint
solid waste management distriet estab6ahed under section 343.01 of the
Revised Code on or after the effeetive date of this act is approved or
ordered to be implemented undersection 3784.55 of the Revised Code, the
board of coanty commiasioners or.c8rectots of the county or joint district
ahallpexformonly such dutiesaudexercise on(y suchpowers as pertain to
the estabiishment of the district and to the pmWaion, adoption, ap-
proval, and submission d'the solid waste management plan of the district
and expread funde only for that purpose and for the purposes otherwise
sutborized by resolntion of the solid waste management poricy committee
of the districtunder section 5784.67 of the Revised Code. Tfiereupon, the
board ofemmtycanmissionees or directors ofthedisEiiet shaUperform all
the daties abd may exereise all the powers conferred upon the board -or
^ under C:fiapter M. and sections.3734.52 to 8734.57 of the Re-

Until a soUd waste management plan for the distriet is approved or
ordered to be implemented under aection 3734.65 of the Reviaed Code, the -
board of ooanty commisaionefs, or directors of a emmty or joint disWet
estabashed prior to the effective date of thisact shall, within the bound-
ariesofthe distsictestablished thereunder, continue to perform the duties
aad exercise the powers conferred upon the board or directors under .
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Chapter 343. of fhe Revised Code as that ehapter edsted immediately .
priortp the effective date of this act. Ralesadopted by the board ofcounty
eomro^sioners or directora of such a disErict under division (F) of aection
343.01 of the Revised Code tmmediately prwr to the effective date of this
act shall remain in effect within the boundaries of the diatrict as they
existed on the eHective date of this ad unti7they. are supeaseded by rules
authorized to be adopted under the plaa of the diatrict approved under
section 3734.55 of the Revised Code or unti7 the board or directors are
ordered to implementa plan prepared underthatsedAOa.

SECftON9.OnTuly 1,1991, theDiredorofEnvitvnmentalPtoteotion
shall file a reportwith the General Aasembly vxamaruing his e:perienoe
regulaling infectious waste treatment faca7ities onder this act. TLe report
shall speci5cally analyze the capacity of esisting Ohio3nfectioas waste
treatment fac7ities to treat infectioas waste geaeiated m this atate and
shall advise the General Aasembly as to whefher atatator,► planning re-
^meats are necesssry to hisare the adequa^y of such apacitty in the

SBOrcON 10. Withinninetydayaaftertheeffeotfive dateofthfsact,the
Governor, the President of the Seinte, and the Spealcer ofthe $onae of
Representatives ahall jofntly, on behaHof the atate, reqtedthe Coagreaa
of the UniRed States ta enad legislation aatbori'ng lndividaal atatea to

bo witidn their bomid
arof aolid w outa^ ^aida:+es.

SECftON 11. The amendments to aedioms 150L04 and 1502.0'0 of the
Rovised Code by this act are notintended to snparae8etheearlierxepeal,
with delayed effeetive date, of those sectiona.

SECriON 12. Not later than oae year alter the.effeotive date of this
act, the Environmental ProtectionAgencyshaIIprepareand subrmt totbe
General dssembly a atudy that diacosses the fotme cosFs of deanmg up
solid waste lattdblls in this atate and zeammends any additionql eo)'id
waste dispoasd feea needed to pay those coats.
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4J"IS

Seenatary oj Sfata.

Section 1502.05 of the Revised Code ia awended by this act

and also by luc. Sub. B.B. 322 of the 117th general 'Asseably.

Cwparison of these aalendOents in p6rsuance of seetion 1.52 of

the Aevised code diacloses that tbey are not irreconcilable, so

that they are requited by that section to be bacsonised to give

effect to each aaendment. . . ^.

Director, 9 s at ve Servi ce Cou ss on

FSle No. 243 Eftedive lhte June 24, 1988
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CORE TERMS: fiscal year, continuing contract, certificate, fiscal officer, lease, appropriation,
ensuing, continuing contracts, per unit, certification, amount required, termination, delivery,
certify, political subdivision, current fiscal year, taxing district, school district, installment,
board of education, designated, appropriated, succeeding, collection, treasury, levy, entire
amount, predecessor, taxing authority, encumbrance

SYLLABUS:
[*1]

1. Except as otherwise provided by statute, the term "continuing contract," as used in RC.
5705.41(D), includes divisible contracts and contracts that are designated by statute as
continuing contracts. (1966 Op. Att'y Gen. No. 66-117 (modified, in part, on other grounds
by 1979 Op. Att'y Gen. No. 79-034); 1965 Op. Att'y Gen. No. 65-126; 1964 Op. Att'y Gen.
No. 1524, p. 2-428; 1959 Op. Att'y Gen. No. 451, p. 220; 1942 Op. Att'y Gen. No. 5184, p.
383; 1938 Op. Att'y Gen. No. 2491, vol. II, p. 1078, questioned.)

2. A contract is entered into on a "per unit" basis for purposes of R.C. 5705.41(D) if it sets
forth a price fnr each unit of a particular item and provides that payment will be made on
that basis for such number of units as may be provided. (1940 Op. Att'y Gen. No. 1695, p.
9, questioned.)

3. A contract entered into on a per unit basis may be a continuing contract.

4. Pursuant to R.C. 5705.41(D), a continuing contract to be performed in whole or In part in
an ensuing fiscal year may not be entered into unless the fiscal officer has certified that the
amount required to meet the obligation in the fiscal year in which the contract is made has
been lawfully appropriated [*2] for such purpose and is in the treasury or in process of
coiiection to the credit of an appropriate fund free from any previous encumbrances.

5. Pursuant to R.C. 5705.41(DL a contract may not be entered into on a per unit basis unless
the fiscal officer has certified the availability of sufficient funds to satisfy the amount
estimated as becoming due upon the contract in the current year. (1974 Op. Att'y Gen. No.
74-043, qualified. 1940 Op. Att'y Gen. No. 1695, p. 9, questioned.)

6. The words "contracts or leases [that] run beyond the termination of the fiscal year in
which they are made," as used in R.C. 7 5.44, refer to contracts that are continuing
contracts under R.C. 5705.41(D) and that by their terms extend beyond the fiscal year in
which they are made. (1957 Op. Att'y Gen. No. 898, p. 372 and 1928 Op. Att'y Gen. No.
1678, vol. I, p. 316, overruled in part.)
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7. Continuing contracts, Induding continuing contracts entered into on a per unit basis, come
within R.C. 5705.44 If they run beyond the termination of the fiscal year in which they are
made.

8. If a political subdivision or taxing district subject to R.C. 5705.41(D) enters into a
continuing contract under [*3] which delivery of the goods or services will not take place
until the ensuing fiscal year and payment will not be due until delivery, the fiscai officer need
not, under R.C. 5705.41(D), certify any amount as being available during the fiscal year in
which the contract is made. Pursuant to R.C. 5705.44, the amount of the obligation
remaining unfulfilled at the end of a fiscal year and becoming payable during the following
fiscal year shall be included in the annual appropriation measure for such following year as a
fixed charge.

9. If a political subdivision or taxing district subject to R.C. 5705.41(D) enters into a
continuing contract under which it cannot, in good faith, be determined whether delivery of
the goods or services and the corresponding obligation to make payment will take place in
the current fiscal year or in an ensuing fiscal year, the fiscal officer must, underR.C. 5705.41
D , certify the entire amount due under the contract as available during the fiscal year in

which the contract is made.

10. If a political subdivision or taxing district subject to R.C. 5705.41(D) enters into a
continuing contract under which certain goods or services are to be delivered in [*4] the
current fiscal year but payment is not to be made until an ensuing fiscal year, the fiscal
officer must, under. R.C. 5705.41(D), certify as available during the year in which the
contract is made the amount required to meet the obligation for goods or services delivered
during that fiscal year.

11. If a political subdivision or taxing district subject to R.C. 5705.41(D) enters into a
contract that is not a continuing contract, the fiscal officer must, under R.C. 5705.41(D),
certify the entire amount due under the contract as available when the contract is made,
regardless of whether delivery of the goods or services and payment for such goods or
services will take place during the fiscal year in which the contract is made or during a
subsequent fiscai.year. No certification of availability need be made in subsequent fiscal
years:

12. Unless a contract is necessary for compliance with R.C. 3317.13(B) or comes within the
exception set forth in R.C. 5705.412 for certain contracts requiring certificates under R.C. .
5705.41. no school district shall make the contract unless there is a certificate signed by the
treasurer and president of the board of education and the superintendent [*5] that the
school district has In effect for the remainder of the fiscal year and the succeeding fiscal year
the authorization to levy taxes which, when combined with the estimated revenue from all
other sources available to the district at the time of certification, are sufficient to enable the
district to operate an adequate educational program for the current fiscal year and the
succeeding fiscal year, regardless of when goods or services are to be provided under the
contract and regardless of when payment is to be made.

REQUESTBY:
ANTHONY J. CELEBREZZE, JR., Attorney General

OPINION:

The Honorable Thomas E. Ferguson
Auditor of State
88 East Broad Street
Columbus, Ohio 43216
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I have before me your request for an opinion on a number of issues involving contracts that
are not completely performed during the fiscai year in which they are made. Your questions
relate to certain provisions of R.C. 5705.41, R.C. 5705.412, and R.C. 5705.44. Because your
questions are general in nature and you have not indicated any particular factual situations
with which you are concerned, I am providing you with a general discussion of relevant legal
principles and a general interpretation of the statutory language about [*6] which you have
inquired. I am unable, by means of an opinion, to address each of the numerous factual
situations that this general analysis may cover.

R.C. 5705.41, the subject of your first three questions, states, in part:

No subdivision or taxing unit shall;

(D) Except as otherwise provided in section 5705.413 of the Revised Code (relating to
townships], make any contract or give any order invoiving the expenditure of money unless
there is attached thereto a certificate of the..fiscai officer of the subdivision that the amount
required to meet the obligation or, in the case of a continuing contract to be performed In
whole or in part in an ensuing fiscal year, the amount required to meet the obligation in the
fiscal year in which the contract is made, has been lawfully appropriated for such purpose
and is in the treasury or in process of collection to the credit of an appropriate fund free from
any previous encumbrances. This certificate need be signed only by the subdivision's fiscal
officer. Every such contract made without such a certificate shall be void, and no warrant
shall be issued in payment of any amount due thereon. If no certificate is fumished as
required, [*7] upon receipt by the taxing authority of the subdivision or taxing unit of a
certificate of the fiscal officer stating that there was at the time of the making of such
contract or order and at the time of the execution of such certificate a sufficient sum
appropriated for the purpose of such contract and in the treasury or in process of collection
to the credit of an appropriate fund free from any previous encumbrances, such taxing
authority may authorize the drawing of a warrant in payment of amounts due upon such
contract, but such resolution or ordinance shall be passed within thirty days from the receipt
of such certificate; provided, that if the amount involved is less than one hundred dollars, the
fiscal officer may authorize it to be paid without such affirmation of the taxing authority of
the subdivision or taxing unit, if such expenditure is otherwise valid.

In any case in which a contract is entered into upon a per unit basis, the head of the
department, board, or commission for the benefit of which the contract is made shall make
an estimate of the total amount to become due upon such contract, which estimate shall be
certified in writing to the fiscal officer [*8] of the subdivision. Such a contract may be
entered into if the appropriation covers such estimate, or so much thereof as may be due
during the current year. In such a case the certificate of the fiscal officer based upon the
estimate shall be a sufficient compliance with the law requiring a certificate.

. . . "•Contract" as used in this section excludes current payrolls of regular employees and
officers. (Emphasis added.)

Your first question asks: "What constitutes a 'continuing contract' as that term is used in
[R.C. 5705.41(D)]?" The Revised Code contains no statutory definition of the term
"continuing contract." It is, therefore, appropriate to consider the common meaning of that
term, and also to examine the interpretation that it has been given in the past. See$O R.C.
1.42 ("[w]ords and phrases shall be read in context and construed according to the rules of
grammar and common usage. Words and phrases that have acquired a technical or particular
meaning, whether by legislative definition or otherwise, shall be construed accordingiy").

Black's Law Dictionary 291 (5th ed. 1979) defines 'continuing contract" as "[a] contract
calling for periodic performances over [*9] a space of time." Certain opinions of my
predecessors have applied similar definitions. See 1965 Op. Att'y Gen. No. 65-30 at 2-72
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("[a] continuing contract is a present agreement intended to cover or apply to successive
similar obligations, the payment to be made upon the performance of each successive
obligation"). 1958 Op. Att'y Gen. No. 1604, p. 22, contains a comprehensive analysis of R.C.
5705.41(D) and its predecessor provisions and concludes, at 26, that the term "continuing
contract" was intended to indude the types of contracts and leases that had been mentioned
previously in G.C. 5660 -- namely, contracts "for salaries of educational employees of boards
of education, or for street lighting, collection or disposal of garbage or other current services
for which contracts may lawfully be made extending beyond the end of the fiscal year in
which made, or to the making of leases the term of which runs beyond the termination of the
fiscal year in which they are made." 1958 Op. No. 1604 at 25 (emphasis omitted). See 1960
Op. Att'y Gen. No. 1304, p. 305 at 307-08 (discussing with approval the historical analysis
of R.C. 5705.41 contained in 1958 Op. No. 1604); 1928 Op. [*10] Att'y Gen. No. 1678,
vol. I, p. 316. 1958 Op. No. 1604 states, at 27-28:

Without attempting an exhaustive survey of the law of contracts, it is reasonably clear that
the words "continuing contract" as used by the fegisiature and as interpreted by numerous of
my predecessors, describe what is known as a'divisibie contract.' As briefly as possible, 3
Williston On Contracts, (Rev. Ed.) defines a divisible contract at page 2408 as:

"A contract is divisible when by its terms, 1, performance of each party is divided into two or
more parts, and, 2 the number of parts due from each party is the same, and, 3, the
performance of each part by one party is the agreed exchange for a corresponding part by
the other party." (Emphasis added [by the author of 1958 Op. No. 1604.])

1958 Op. No. 1604 concludes that a lease for a period of years comes within this definition
and, thus, is a "continuing contract" for purposes of R.C. 5705.41(D). This analysis is
consistent with the analysis that has been applied by the courts and by prior Attomeys
General. See Lee v. Brewster Village School District. 29 Ohio N . P . s) 134 (C.P Stark
County 1932) (a three-year employment [*11] contract is a continuing contract); 1966 Op.
Att'y Gen. No. 66-117 (modified, in part, on other grounds by 1979 Op. Att'y Gen. No. 79-
034) (a lease for years is a continuing contract); 1965 Op. Att'y Gen. No. 65-126 (a lease
with an option to purchase is a continuing contract); 1960 Op. No. 1304 (a five-year
irrevocable rental agreement for the acquisition of mechanical office equipment Is a
continuing contract); 1941 Op. Att'y Gen. No. 4006, p. 585 at 587 (a contract of insurance
for a period of five years, under which county commissioners were obligated to pay
premiums annually, would be a continuing contract); 1928 Op. Att'y Gen. No. 2355, vol. III,
p. 1733 (a contract for the transportation of pupils is a continuing contract). I conclude,
therefore, that, for purposes of R.C. 5705.41(D), a contract that comes within the common
definition of a divisible contract is a "continuing contract."

1958 Op. No. 1604 also concludes that a contract for the purchase and sale of real estate
cannot be considered a divisible or continuing contract since "[d]elivery of a deed begins and
ends with the single act, and even though payments may be spread out over a number of
installments there is [*12] no corresponding continuing performance on the part of the
grantor." 1958 Op. No. 1604 at 28. Accord, 1928 Op. Att'y Gen. No. 2656, vol. IIi, p. 2235
(a contract for the purchase of a building with a portion of the purchase price payable upon
the execution of the contract and the remainder payable at the end of two years is not a
continuing contract). See also Op. No. 65-30; 1933 Op. Att'y Gen. No. 1041, vol. II, p.
1063. The conclusion that an installment purchase Is not a divisible contract is consistent
with the definition of a divisible contract that is discussed above. nl

nl In concluding that an installment purchase of real estate is not a continuing contract,
1958 Op. Att'y Gen. No. 1604, p. 22, considered also the fact that there was at that time no
statutory authority for a board of education to undertake an installment purchase of real
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estate. Accord, 1958 Op. Atty Gen. No. 1879, p. 181; 1957 Op. Att'y Gen. No. 398, p. 118.
See also 1965 Op. Att'y Gen. No. 65-30; 1961 Op. Att'y Gen. No. 2456, p. 471; 1958 Op.
Att'y Gen. No. 2820, p. 597. Authority for the board of education of a school district other
than a county school district to purchase lands by installment payments was granted by 1961
Ohio Laws 463-64 (Am. S.B. 447, eff. Oct. 12, 1961) (amending R.C. 3313.37). R.C.
3313.37 as now in effect authorizes boards of education of school districts other than county
school districts to make installment purchases of lands and of office equipment and specifies
that certain purchases of office equipment are to be considered continuing contracts. See
1986 Op. Att'y Gen. No. 86-031. See also 1964 Op. Att'y Gen. No. 1522, p. 2-419. [*13]

The General Assembly has, by statutory enactment, designated as continuing contracts
certain contracts that might not be categorized as divisible contracts. Clearly, any contract
that has, by statute, been designated as a continuing contract must be considered a
continuing contract for purposes of R.C. 5705.41(D). See, e.q.,$O R.C. 154.06(D)
(authorizing the Ohio Public Faciiities Commission to enter into leases or other agreements
with govemmentai agencies, authorizing such governmental agencies to enter into leases
and agreements, and providing that any agreement of such an agency "to make rental, use,
or other payments or payment of purchase price, in installments or otherwise, or.repayments
to or on account of the commission and the obligations issued by the commission, shall not
be deemed to constitute indebtedness, bonded or otherwise ... of such govemmentai
agency for ... any ... purpose" and that "such leases and agreements requiring payments
beyond the current year are continuing contracts for the purposes of" R.C. 5705.41 and
5705.44); R.C. 3313.37(B)(5) (authorizing a board of education to acquire office equipment
"by purchase, by lease, by installment [*14] payments, by entering into lease-purchase
agreements, or by lease with an option to purchase" and providing that, "[i]f the purchase
price is to be paid over a period of time, the contract setting forth the terms of such purchase
shall be considered a continuing contract pursuant to [R.C. 5705.411, and such payments
shall not extend for a period of more than five years" and may be made from funds available
for operating purposes); R.C. 3313.373 (stating that where a"shared-savings contract" for
energy savings measures extends beyond the fiscal year, the contract is a continuing
contract for purposes of R.C. 5705.41(D)).

I am aware that certain opinions of prior Attomeys General have found that contracts for
installment purchases n2 or lease-purchases of real estate by a county pursuant to R.C.
307.02 (formeriy G.C. 2433) are continuing contracts for purposes of R.C. 5705.41(D)
(formerly G.C. 5625-33) on the basis that R.C. 307.02 authorizes such purchases, even
though R.C. 307.02 contains no reference to the term "continuing contract" or to R.C.
5705.41. See 1964 Op. Att'y Gen. No. 1524, p. 2-428 (finding that an agreement for the
installment purchase of real estate under [*15] R.C. 307.02 was a contract running beyond
the termination of the fiscal year in which it was made for purposes of R.C. 5705.44. and,
thus, that when the contract was made certification was required for only such amounts as
were due during that fiscal year, in accordance with R.C. 5705.41(D)); 1959 Op. Att'y Gen.
No. 451, p. 220 (indicating that a lease-purchase agreement under R.C. 307.02 was subject
to the provision of R.C. 5705.41 that, in the case of contracts which are to be performed over
a period of years, certification of the availability of funds for the first year is required); 1942
Op. Att'y Gen. No. 5184, p. 383 (finding that a contract for the installment purchase of real
estate under G.C. 2433 (now R.C. 307.02) was a contract running beyond the termination of
the fiscai year in which it was made for purposes of G.C. 5625-36, predecessor to R.C.
5705.44); 1938 Op. Att'y Gen. No. 2491, vol. II, p. 1078 (finding that a contract for the
purchase of real estate by installment payments under G.C. 2433 (now R.C. 307.02) was a
contract running beyond the fiscal year In which it was made for purposes of G.C. 5625-36,
predecessor to R.C. 5705.44, and created an exception to G.C. [*16] 5625-33,
predecessor to R.C. 5705.41). Such findings were discussed favorably in Op. No. 66-117 and
Op. No. 65-126. On the basis of the. analysis set forth above, I question these opinions.
Contracts for Installment purchases are not divisible contracts. See Op. No. 65-30 at 2-72
("[a]n instaliment contract ... is an agreement for present performance with payment to be
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made in the future at designated times"). Further, it does not appear to be clearly Indicated
by the language of R.C. 307.02 that contracts for Installment purchases entered Into
pursuant to its provisions are to be treated as continuing contracts. Compare$O R.C. 307.02
with, e.q.,$O R.C. 154.06(D) and R.C• 3313.37(B^^S). See also 1985 Op. Att'y Gen. No. 85-
008 at 2-31 n. 6; note 2, supra.

n2 I note that, in situations involving purchases by installment payments, it may be
appropriate to consider Ohio Const. art. XII, § 11, which provides that, when bonded
indebtedness is created, the enabling legislation must provide for the levy of a tax for the
liquidation of the debt. Ohio Const. art. XII, § 11 states:

No bonded indebtedness of the state, or any political subdivisions thereof, shall be incurred
or renewed unless, in the legislation under which such indebtedness is incurred or renewed,
provision is made for levying and collecting annually by taxation an amount sufficient to pay
the interest on said bonds, and to provide a sinking fund for their final redemption at
maturity.

See State ex rel. Kitchen v. Christman 31 Ohio St . 2d 64 285 N E 2d 362 (1972) (holding
that, since the lease agreement in question was an installment purchase, the entire contract
price constituted a present indebtedness of the city under Ohio Const. art. XII, § 11); 1986
Op. AtYy Gen. No. 86-031; 1985 Op. Att'y Gen. No. 85-008 at 2-31 n. 6; 1984 Op. Att'y
Gen. No. 84-050; 1980 Op. Att'y Gen. No. 80-042 at 2-178 ("[i]t is likely that, upon
entering the installment purchase contract . . ., the county would incur bonded indebtedness
within the meaning of Ohio Const. art. XII, § 11 in the amount of the total contract price").
Cf.$O R.C. 154.06(D); R.C. 3313.37(B)(2) (authorizing a board of education to purchase
lands by, inter alia, installment payments and providing that "if the purchase price is to be
paid over a period of time, such payments shall not extend for a period of more than five
years, and a special tax levy shall be authorized by the voters of the school district in
accordance with [R.C. 5705.21] to provide a special fund to meet the future time
payments"); R.C. 3313.37(B)(5). See generally 1963 Op. Att'y Gen. No. 167, p. 273 at 275
("[t]he use of the so-called continuing contract was made possible by the enactment of R.C.
5705.41] in 1927 ( 112 Ohio Laws, 391 (406)). This was done to avoid any possibility of
conflict with Section II, Article XII of the Constitution of Ohio"); 1939 Op. Att'y Gen. No.
1087, vol. II, p. 1565 at 1569 ("[t]he very obvious purpose of the people in adopting [Ohio
Const. art. XII, § 11] was to put an end to the then too prevalent practice on the part of
political subdivisions of incurring indebtedness with little more than a hope that such
indebtedness might some day and in some manner be paid"). [*17]

In response to your first question, I conclude that the term "continuing contract," as used in
R.C. 5705.41(D), includes divisible contracts and contracts that are designated by statute as
continuing contracts. It is, of course, clear that a contract that would fit within one of these
categories may, by appropriate statutory language, be excluded from the provisions of R.C.
5705.41(D). See, e.g.,$O R.C. 307.04 ("[t]he board of county commissioners may ... award
contracts for supplying [any county] building with light, heat, or power for any period of time
not exceeding ten years. Sections 5705.41 and 5705.44 of the Revised Code shall not apply
to any such contracts"). The determination as to whether a particular contract is a continuing
contract for purposes of R.C. 5705.41(D) must be made on a case-by-case basis.

Your second question asks: "What constitutes a ['per unit' contract] as that term is used In
[R.C. 5705.41(D)]? In what respects, if any, does a ['per unit' contract] differ from a
'continuing contract'?" No definition of a "per unit" contract is provided by statute. The tum
is used in R.C. 5705.41(D) in the context of "a contract ... entered Into upon [*18] a per
unit basis." In common understanding, see$O R.C. 1.42. this term refers to a contract that
sets forth a price for each unit of a particular item and states that such a price will be paid for
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each unit of the item that is provided. The court in Northeastern Road Improvement Co. v.
Chester Township Board of Trustees, No. 1254, slip op. at 3 (Ct. App. Geauga County Aug.
22, 1986) (unreported), found that the contract at issue in that case was entered into on a
per unit basis for purposes of g.C. 5705.41iD) and described the contract as follows: "the
contract ... was a unit price contract, meaning that while estimated quantities of materials
served to fix the contract price, the actual amount of materials used were to be measured.in
determining final payment." See also McMichael v. Van Ho 8 Ohio Misc. 281 219 N E 2d
831 (C.P. Paulding County 1966). See generally$O R.C. 6103.22 (discussing a contract that
provides "in lieu of all other payments an agreed price per unit for water furnished"). I
conciude, therefore, that a contract is entered into on a "per unit" basis for purposes of R.C.
5705.41(D) if it sets forth a price for each unit of a paiticufar [*19] item and provides that
payment will be made on that basis for such number of units as may be provided. A per unit
contract is a continuing contract for purposes of R.C. 5705.41fD) if it is a divisible contract or
if it is designated by statute as a continuing contract. See note 4, infra.

Your third question inquires about the differences in the manner in which a continuing
contract and a per unit contract are to be administered under R.C. 5705.41(Dl. The language
of that statute calls for certain procedures. With respect to continuing contracts, R.C..
5705.41(D) states that no subdivision or taxing unit shall make a contract without a
certificate of the fiscal officer that, "in the case of a continuing contract to be performed in
whole or in part in an ensuing fiscal year, the amount required to meet:the obligation in the
fiscal year in which the contract is made, has been lawfully appropriated for such purpose
and is in the treasury or in process of collection to the credit of an appropriate fund free from
any previous encumbrances." With.respect to per unit contracts, R.C. 5705.41(D) makes
provision for estimating the total amount to become due, and states that such [*20] a
contract may be entered into if the appropriation covers the amount estimated as becoming
due during the current year. R.C. 5705.41(D) provides further that, in such circumstances,
the certificate of the fiscal officer based upon the estimate constitutes sufficient compliance
with the law requiring a certificate. Thus, in each of the cases with which you are concerned,
the contract may be entered into If there is an appropriation covering the amount required,
or estimated as necessary, n3 to meet the ob.iigation due during the current year. n4

n3 1974 Op. Att'y Gen. No. 74-043 considered a contract under which a board of education
was to pay a certain percentage of gross sales as operating costs of a food service program.
Op. No. 74-043 stated that certification could not be made under R.C. 5705.41 and R.C.
5705.412 unless the contract contained a total maximum price that could become due under
the contract. I note that the portion of R.C. 5704.41(D) that provides for an estimate of the
amount that may become due. under a per unit contract permits certification in circumstances
in which the contract does not itself contain a maximum amount that may become due and,
to this extent, qualify the analysis set forth in Op. No. 74-043.

n4 In 1940 Op. Att'y Gen. No. 1695, vol. I, p. 9, my predecessor considered a "requirement
contract" under which a city agreed to purchase all of the materials of designated types that
it might need during the ensuing year, at designated unit prices, to be delivered when and if
requisitioned. 1940 Op. No. 1695 concluded that a certificate was required under G.C. 5625-
33 (now R.C. 5705.41) for only the amount of the initiai delivery requisitioned in the
contract, and supported that conclusion by a finding that such a procedure had been
established as a consistent administrative practice. The contract was not analyzed as a per
unit contract. Without purporting to make a judgment as to the particular factual
circumstances and local provisions invoived in that opinion, I question that opinion and
suggest that a requirement contract containing designated unit prices may be considered a
"per unit" contract underR.C. 5705.41(D), so that certification is required of the amount
estimated as becoming due upon the contract during the year in which It is made. [*21]
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Your fourth question asks: "When does a contract 'run beyond the termination of the fiscal
year' In which it was made, in terms of [R.C. 5705.44]?" R.C. 5705.44 states:

When contracts or leases run beyond the termination of the fiscal year in which they are
made, the fiscal officer of the taxing authority shall make a certification for the amount
required to meet the obligation of such contract or lease maturing in such fiscal year. The
amount of the obligation under such contract or lease remaining unfulfilled at the end of a
fiscal year, and which will become payable during the next fiscal year, shall be included in the
annual appropriation measure for the next year as a fixed charge.

The certificate required by section 5705.41 of the Revised Code as to money in the treasury
shall not be required for contracts on which payments are to be made from the earnings of a
publicly operated water works or public utility, but in the case of any such contract made
without such certification, no payment shall be made on account thereof, and no claim or
demand thereon shall be recoverable, except out of such earnings.

On its face, R.C. 5705.44 appears to apply to all contracts or leases [*22] that "run beyond
the termination of the fiscal year in which they are made" -- that is, to any contract or lease
that encompasses time periods from more than one fiscal year. R.C. 5705.44 is, however, in
pari materia with R.C. 5705.41 and should be read together, and harmonized, with that
section. See generally State ex rel Pratt v . Weygandt 164 Ohio St. 463, 132 N E 2d 191
[1956),

As discussed in 1958 Op. No. 1604, both R.C. 5705.41 (formerly G.C. 5625-33) and P.C.
5705.44 (formerly G.C. 5625-36) were derived from G.C. 5660, which stated, in part:

In the case of contracts running beyond the termination of the fiscal year in which they are
made for salaries of educational employees of boards of education, or for street lighting,
coliection or disposal of garbage or other current services for which contracts may lawfully be
made extending beyond the end of the fiscal year in which made, or to the making of leases
the term of which runs beyond the termination of the fiscal year In which they are made, the
certification of the auditor or chief fiscal officer as to money in the treasury or in process of
collection, above required as a condition precedent [*23] to the making of such contract or
lease shall be deemed sufficient if such certification cover the money required to meet such
contract or lease throughout the fiscal year in which such contract or lease be made,
provided further that in each subsequent fiscal year In which such contract or lease is in
effect the auditor or fiscal officer shall make a certification for the amount required to meet
the obligation of such contract or lease maturing in such year. In all such contracts or leases,
the amount of the obligation remaining unfulfilled at the end of a fiscal year and which will
become payable during the next fiscal year shall be included in the appropriations for such
next year.

1925 Ohio Laws 376. On the basis of this history, I conclude that the words "contracts or
leases [that] run beyond the termination of the fiscal year in which they are made," as used
in R.C. 5705.44, refer to contracts that are continuing contracts under R.C. 5705.41(D) and
that by their terms extend beyond the fiscal year in which they are made. The certification
mentioned in the first sentence of R.C. 5705.44 is clearly the same as the certificate required
by R.C. 5705.41(D). The second sentence [*24] of R.C. 5705.44 explains how funds for the
following fiscal year are to be obtained. In order to harmonize R.C. 5705.41(D) and R.C.
5705.44. the reference in R.C. 5705.44 to "contracts or leases [that] run beyond the
termination of the fiscal year in which they are made" must be construed as applying to
"continuing contract[s] to be performed in whole or in part in an ensuing fiscal year," as that
language is used in R.C. 5705.41(D). nS
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n5 I am aware of the following language that appears in 1928 Op. Att'y Gen. No. 1678, vol.
I, p. 316 at 317 and was quoted favorably in 1957 Op. Att'y Gen. No. 898, p. 372 at 375:

Reading ... Sections 5625-36 and 5625-33, General Code [now R.C_5705.44 and 5705.41],
together, It seems clear that the words "contracts or leases running beyond the termination
of the fiscal year in which they are made" [refer] to continuing contracts or leases which by
their terms extend beyond the fiscal year in which they are made, for which payment is made
out of funds raised by taxation and which require annual appropriations to meet the
obligations thereof.

As was discussed by my predecessor in 1980 Op. Att'y Gen. No. 80-060, at 2-237 through
2-238, efforts have been made to restrict the application of R.C. 5705.41(D) to tax revenue,
and to exclude non-tax revenue from its provisions. Those efforts have, however, been
rendered nugatory by the existence of certain statutory exceptions to the requirement of
certification under R.C. 5705.41(D). such as the exception currently set forth in the second
paragraph of R.C. 5705.44 "for contracts on which payments are to be made from the
earnings of a publicly operated water works or public utility," and by case law holding that
the certification requirement of R.C. 5705.41(D) is applicable to any expenditure of public
funds. See, e.g., Pinceili v. Ohio Bridge Comoanv 5 Ohio St. 2d 41 213 N E.2d 356 1966 _
State v. Kuhner & King 107 Ohio St. 406 140 N E 344 (1923). In accordance with Op. No.
80-060, I find that R.C. 5705.41(D) and R.C. 5705.44 may, in appropriate circumstances, be
applicable to funds derived from sources other than taxation, and I overrule 1957 Op. No.
898 and 1928 Op. No. 1678 to the extent that they are inconsistent with this
conclusion. [*25]

Your fifth question asks whether continuing contracts and per unit contracts are within the
scope of R.C. 5705.44. It follows directly from the analysis set forth above that continuing
contracts, including continuing contracts entered into on a per unit basis, come within R.C.
5705.44 if they run beyond the termination of the fiscal year in which they are made. See
1985 Op. Att'y Gen. No. 85-043 at 2-153 n. 2 (stating that continuing contracts are subject
to R.C. 5705.44).

Your sixth question asks:

If a political subdivision or taxing district subject to [R.C. 5705.41(D)] enters into a contract
or places an order for goods or services where it is either expressly or implicitly provided that
the delivery of the ... goods or services will not take place [until] the ensuing fiscal year and
that payment is not due and will not be paid until delivery, must the fiscal officer of the
taxing authority certify the availability of any funds at any time?

Your eighth question n6 asks, in connection with the circumstances described in question six,
what actions must be taken by the fiscal officer or other representatives of the political
subdivision or taxing district in an ensuing [*26] fiscal year.

n6 Your seventh question concems R.C. 5705.412, which is applicable only to school districts.
For ease of discussion, I shall first address the questions that relate generally to R.C.
5705.41(D) and shall then consider your seventh question.

It should be noted, first, that a contract is not considered to be a continuing contract simply
because It carries over from one year to the next. See generally 1933 Op. No. 1041. A
contract is a continuing contract for purposes of R.C. 5705.41(D^ if it is a divisible contract or
If it is designated by statute as a continuing contract. A contract that calls for a single order
of goods or the performance of a single service Is not a continuing cbntract unless it is so
designated by statute.
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If the contract under consideration in your sixth question is a continuing contract, then,
under R.C. 5705.41(D), In the year in which the contract is made the fiscal officer need
certify the availability of only such amount as is required to meet the obligation in that fiscal
year. If no goods or services are to be delivered during that year and no payments are due
during that year, the fiscal officer need not certify any amount [*27] as being available that
year. Pursuant to R.C. 5705.44, the amount of the obligation under such a contract
remaining unfulfilled at the end of a fiscal year and becoming payable during the following
fiscal year shall be induded in the annual appropriation measure for such following year as a
fixed charge.

From the phrasing of your sixth question it appears, however, that the contract in question Is
not a continuing contract, but is simply a contract to be performed in the following fiscal
year. Such a contract is not subject to the exception applicable to continuing contracts. It
comes, instead, within the general rule set forth In R.C. 5705.41: "No subdivision or taxing
unit shall: ...(D) ... make any contract ... unless there is attached thereto a certificate of
the fiscal officer of the subdivision that the amount required to meet the obligation ... has
been lawfully appropriated for such purpose and is in the treasury or in process of collection.
..." Thus, the entire amount due under such a contract must be certified as available when
the contract is entered into, even though such amount may not be due until the following
fiscal year. See generally 1933 [*28] Op. No. 1041.

The procedure to be followed when making payment under a contract that is not a continuing
contract during a year subsequent to the year in which the contract was made was discussed
in Op. No. 85-043. R.C. 5705.41 sets forth a procedure for fumishing a certificate in a
subsequent year, if none was furnished as required when the contract was made, and
provides that such certificate must state that there was at the time of the making of the
contract and at the time of the execution of the certificate a sufficient sum appropriated for
the purpose of the contract and in the treasury or In process of collection to the credit of an
appropriate fund free from any previous encumbrances. n7 If a certificate was furnished as
required, payment on the contract may be made in a subsequent year, since the amount so
certified becomes encumbered and may not be used for other purposes. On this point, Op.
No. 85-043 states, at 2-152 through 2-153:

When the availability of funds is certified under R.C. 5705.41(D) prior to the making of a
contract or order for the expenditure of funds, the funds so certified are considered to be
encumbered and remain available in subsequent years for [*29] the expenditure for which
they have been certified. See generally City of Findlay v. Pendleton, 62 Ohio St. 80 88 56
N.E. 649. 650 (1900) ("[t]he filing of the proper certificate would have tied up the money in
the treasury to be used only for the payment of those fees"); 1933 Op. Att'y Gen. No. 1041,
.voi. II, p. 1063 at 1064-65 ("the amount so certified becomes at once encumbered for the
purpose of meeting the contract and cannot be spent or certified against for any other
purpose"); 1928 Op. Att'y Gen. No. 2465, vol. III, p. 1964 at 1967 ("where a certificate has
once been issued, the mere expiration of the fiscal year does not remove the encumbrance
so as to make the funds so certified available for other purposes").

R.C. 5705.40 states, in part:

Any appropriation ordinance or measure may be amended or supplemented, provided that
such amendment or supplement shall comply with all provisions of law governing the taxing
authority.in making an original appropriation and that no appropriation for any purpose shall
be reduced below an amount sufficient to cover all unliquidated and outstanding contracts or
obligations certified from or against the appropriation. [*30] Transfers may be made by
resolution or ordinance from one appropriation item to another. At the close of each fiscal
year, the unencumbered balance of each appropriation shall revert to the respective furid
from which it was appropriated and shall be subject to future appropriations; provided that
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funds unexpended at the end of such fiscal year previously appropriated for the payment of
obligations unliquidated and outstanding need not be reappropriated, but such unexpended
funds shall not be included by any budget making body or board or any county budget
commission in estimating the balance available for the purpose of the next or any succeeding
fiscal year. (Emphasis added.)

It is clear from this provision that, once an obligation has been certified against an
appropriation, that appropriation may not be reduced below an amount sufficient to cover
such obligation. At the close of a fiscal year, the unencumbered balance of each appropriation
shall revert to the fund from which it was appropriated and shall be available for future
appropriations. Encumbered funds do not so revert. They remain available for the obligations
for which they have been certified. See 1951 [*31] Op. Att'y Gen. No. 640, p. 379
(syllabus, paragraph 2) ("[t]he unencumbered and unexpended balance remaining in the
annual operating fund of a village fire department at the end of the fiscal year may not be
retained in such fund but must revert to the general fund from which it was appropriated");
1950 Op. Att'y Gen. No. 1554, p. 148; 1949 Op. Att'y Gen. No. 290, p. 67; 1928 Op. No.
2465.

Thus, once the funds have been certified as available, they need not be certified again in a
subsequent year.

n7 Since you have inquired only about the actions that should be taken to certify available
funds when a contract is entered into, I am not providing a detailed discussion of steps that
may be taken in subsequent years if such certification was not properly fumished.

Your ninth question asks to what extent, if any, the answer to question six is altered "if the
political subdivision or taxing district cannot, in good faith, determine whether the delivery of
the goods or services and the corresponding obligation to make payment will arise in the
current or In an ensuing fiscal year." As discussed in connection with question six, it appears
that the contract in question is not a continuing [*32] contract. As a result, the time of
delivery and the time of payment make no difference. The amount due under such a contract
must be certified as available when the contract is made.

If, however, the contract considered in the ninth question is a continuing contract, then it is
necessary to consider whether it is a "continuing contract to be performed in whole or in part
in an ensuing fiscal year," so as to come within the exception set forth in R.C. 5705.41(D).
You have described a situation in which it cannot, in good faith, be determined whether the
delivery of the goods or services and the obligation to make payment will arise in the current
ffiscal year or in an ensuing fiscal year. In such a situation, it is also impossible to determine,
in good faith, whether the contract is to be performed in whole or in part in an ensuing fiscal
year. By its terms, the provision of R.C. 5705.41(D) pertaining to continuing contracts
applies only "in the case of a continuing contract to be performed in whole or in part in an
ensuing fiscal year." Where there is uncertainty as to when a contract is to be performed, the
contract does not fit within the category of contracts "to be performed [*33] in whole or in
part in an ensuing fiscal year." Thus, the exception established by R.C. 5705.41(D) for
continuing contracts that are to be performed in an ensuing fiscal year is not applicable. See
generally State ex rel. Keller v . Forney , 108 Ohio St . 463 467; 141 N E 16, 17 (1923) ("[t]
he rule is well and wisely settled that exceptions to a general law must be strictly construed.
...[T]he presumption Is that what is not clearly excluded from the operation of the law is
clearly included in the operation of the law"). Rather, the fiscal officer must assume that the
entire amount of the obligation will become due in the current fiscal year and must certify the
entire amount due under the contract as available during the fiscal year in which the contract
is made. See generally 1928 Op. Att'y Gen. No. 2708, vol. III, p. 2346.
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Your tenth question asks:

What are the responsibilities of the fiscal officer and the taxing authority of a political
subdivision or taxing district if a contract contemplates delivery of goods or services in the
current fiscal year but expressly provides for payment of the corresponding obligation in an
ensuing fiscal year?

As [*34] discussed above, where a contract is not a continuing contract, R.C. 5705.41(D)
requires that the amount needed to meet the obligation be certified as available when the
contract is made. The fact that payment will not be made until an ensuing fiscal year is
irreievant. My predecesor considered a contract of this sort in 1928 Op. No. 2708 and stated,
at 2348:

I have not overlooked the portion of G.C. 5625-33(d) [now R.C. 5705.41(D)] which
constitutes an exception where there is a continuing contract to be performed in whole, or in
part, in an ensuing fiscal year to the effect that the fiscal officer need not certify as to the
appropriation and availability of the funds except as to the amount required to meet the
contract in the fiscal year in which it is made. In this instance, however, the contract is to be
immediately performed, except that it is proposed to withhold payment until after the end of
the fiscal year of 1928. I do not believe that this kind of contract is contemplated by the
exception above noted. The local authorities cannot, by an arrangement such as is
contemplated here, actually have services performed during one fiscal year and postpone
payment therefor [*35] until the succeeding fiscal year, thereby encumbering the avaiiabie
funds of such succeeding year for the purpose of providing for the expenses legitimately
chargeable to the previous year. That is to say, I believe that it clearly is the intent of the
provisions of [G.C. 5625-33(d)] to require an appropriation and certificate for all
expenditures to be made for contracts to be performed within the fiscal year.

Where a contract is a continuing contract, R.C. 5705.41(D) requires that the fiscal offlcer
certify the availability of the amount required to meet the obligation in the fiscal year in
which the contract is made. Your question refers specifically to the obligation corresponding
to the goods or services provided in the year in which the contract is made. Such obligation
must be considered as having been incurred in the year in which the goods or services were
delivered and the amount required to meet that obligation must be certified as available in
that year.

Your eleventh question asks whether the answer to question ten is altered "if the contract is
silent as to the time of payment but it is the intention of the political subdivision or taxing
district to delay payment [*36] to an ensuing fiscai year." The answer is not altered. Where
a contract is not a continuing contract, the entire amount due under the contract must be
certified as available when the contract is made, regardless of when payment is to be made.
Where a contract is a continuing contract, the amount required to meet the obligation
incurred in the fiscal year in which the contract is made must be certified as available in that
year.

I tum now to your seventh question, which asks whether R.C. 5705.412 has an impact on
the answer to question six as far as school districts are concerned. R.C. 5705.412 states, in
part:

Notwithstanding section 5705.41 of the Revised Code, no school district shall adopt any
appropriation measure, make any contract, give any order involving the expenditure of
money, or increase during,any school year any wage or salary schedule unless there Is
attached thereto a certificate signed by the treasurer and president of the board of education
and the superintendent that the school district has in effect for the remainder of the fiscal
year and the succeeding fiscal year the authorization to levy taxes including the renewal of
existing levies which, [*37] when combined with the estimated revenue from all other
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sources available to the district at the time of certification, are sufficient to provide the
operating revenues necessary to enable the district to operate an adequate educational
program for all the days set forth in its adopted school calendars for the current fiscal year
and for a number of days in the succeeding fiscal year equal to the number of days
instruction was held or is scheduled for the current fiscal year, except that a certificate
attached to an appropriation measure under this section shall cover only the fiscal year in
which the appropriation measure is effective and shall not consider the renewal of an existing
levy as the authority to levy taxes that are subject to appropriation in the current fiscal year
unless the renewal levy has been approved by the electors and is subject to appropriation in
the current fiscal year.... Every contrect made, order given, or schedule adopted or put into
effect without such a certificate shall be void, and no payment of any amount due thereon
shall be made.. . .

This section does not apply to any contract, order, or increase in any wage or salary schedule
that [*38] is necessary in order to enable a board of education to comply with division (B)
of section 3317.13 of the Revised Code, provided the contract, order, or increase does not
exceed the amount required to be paid to be in compliance with such division.

This section does not require the attachment of an additional certificate beyond that required
by section 5705.41 of the Revised Code for any purchase order, for current payrolls of, or
contracts of employment with, regular employees or officers. (Emphasis added.)

Your question is whether, if a school district enters into a contract or places an order for
goods or services where it is either expressly or implicitly provided that the delivery of the
goods or services will not take place until the ensuing fiscal year and that payment is not due
and will not be made until delivery, the fiscal officer must certify the availability of funds at
any time.

Pursuant to R.C. 5705.412, no school district may make any contract "unless there is
attached thereto a certificate signed by the treasurer and president of the board of education
and the superintendent that the school district has in effect for the remainder of the fiscal
year and [t39] the succeeding fiscal year the authorization to levy taxes ... which, when
combined with the estimated revenue from all other sources available to the district at the
time of certification, are sufficient" to enable the district to operate an adequate educational
program for the current and succeeding fiscal years. An exception is made for contracts that
are necessary to enable a board of education to comply with the minimum salary
requirements imposed by R.C. 3317.13(B). Further, R.C. 5705.412 expressly provides that it
"does not require the attachment of an additional certificate beyond that required by R C.
5705.41] for any purchase order, for current payrolls of, or contracts of employment with,
regular employees or officers"; any contract that comes within this language is excepted
from the requirement that a certificate be attached under R.C. 5705.412. n8 No general
exception is made, however, for continuing contracts. See generally$O R.C. 3313.37
(authorizing certain purchases by installment payments and specifying that some of such
purchases are to be considered continuing contracts). Thus, R.C. 5705.412 provides that a
school district may not enter into a contract [*40] without the certification required by the
first paragraph of R.C. 5705.412 unless the contract is necessary for compliance with R.C.
3317.13(B) or unless the contract comes within the exception set forth in R.C. 5705.412 for
certain contracts requiring certificates under R.C. 5705.41. The certification requirement of
R.C. 5705.412 applies in such instances regardless of when the goods or services are to be
provided and regardless of when payment is to be made.

n8 It is not dear precisely which contracts are excepted from the certification requirement of
R.C. 5705.412 by virtue of this language, and I am not addressing that issue. I note,
however, that in Board of Education v. Maple Heights Teachers Association. 41 Ohio Misc.
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27, 322 N.E.2d 154 (C P Cuyahoga County 1973), the court stated that the provisions of
R.C. 5705.412 take precedence over those contained In R.C. 5705.41. The court construed
the "additional certificate" language of R.C. 5705.412 as follows: "This must mean that as to
any certificate specifically required by R.C. 5705.412, which is not required by R.C. 5705.41.,
the provisions of R.C. 5705.412 are mandatory and controlling. This certificate is the one
required to be made by the clerk, president of the board, and superintendent, as set out in
R.C. 5705.412." Id. at 33, 322 N.E.2d at 158. See also 1980 Op. Att'y Gen. No. 80-060 at 2-
238 through 2-239. I note, further, that CADO Business Systems of Ohio, Inc. v. Board of
Education. 8 Ohio App 3d 385 389 457 N E 2d 939, 943-44 (Cuyahoga County 1983),
motion to certify overruled, No. 83-791 (Ohio Sup. Ct. Oct. 26, 1983), contains the following
discussion:

To apply appellee's interpretation of the meaning of the language in R.C. 5705_412 [that no
certificate is required under R.C. 5705.412 for any purchase order that comes within R.C.
5705.41(D)] would permit all purchase contracts by the board to be made under R.C.
5705.41 and would completely nullify the total force and effect of the lengthy statute spelling
out the responsibilities of the [treasurer] and the president of the board of education and the
superintendent of the district. Clearly, it was the legislative intent that R.C. 5705.412 should
take precedence over R.C. 5705.41 and hold school officials to a higher degree of
responsibility in expending public funds than other public officials. Confusion ensues and
problems arise only because of the board's iiberai.interpretation of its powers and the
questionable practice of using whichever of the two statutes suits its convenience.

It is the responsibility of the judiciary to place a strict construction on specific statutory
provisions designed by the legislature to safeguard public funds. It is the responsibility of
boards of education that if they intend to avail themselves of both the general provisions of
R.C. 5705.41 as well as the specific provisions of R.C. 5705.412, that they clearly delineate
the types of transactions to be handled under each statute respectively. [*41]

It is, therefore, my opinion, and you are hereby advised, as follows: .

1. Except as otherwise provided by statute, the term "continuing contract," as used in R.C.
5705.41(D). includes divisible contracts and contracts that are designated by statute as
continuing contracts. (1966 Op. Att'y Gen. No. 66-117 (modified, in part, on other grounds
by 1979 Op. Att'y Gen. No. 79-034); 1965 Op. Att'y Gen. No. 65-126; 1964 Op. Att'y Gen.
No. 1524, p. 2-428; 1959 Op. Att'y Gen. No. 451, p. 220; 1942 Op. Att'y Gen. No. 5184, p.
383; 1938 Op. Att'y Gen. No. 2491, vol. II, p. 1078, questioned.)

2. A.contract is entered into on a "per unit" basis for purposes of R.C. 5705.41(D) if it sets
forth a price for each unit of a particular item and provides that payment will be made on
that basis for such number of units as may be provided. (1940 Op. Att'y Gen. No. 1695, p.
9, questioned.)

3. A contract entered into on a per unit basis may be a continuing contract.

4. Pursuant to R.C. 5705.41(D), a continuing contract to be performed in whole or in part in
an ensuing fiscal year may not be entered into unless the fiscal officer has certified that the
amount required to meet the obligation in the [*42] fiscai year in which the contract is
made has been lawfully appropriated for such purpose and is in the treasury or in process of
collection to the credit of an appropriate fund free from any previous encumbrances.

5. Pursuant to R.C. 5705.41(D), a contract may not be entered into on a.per unit basis unless
the fiscal officer has certified the availability of sufficient funds to satisfy the amount
estimated as becoming due upon the contract in the current year. (1974 Op. Att'y Gen. No.
74-043, qualified. 1940 Op. Att'y Gen. No. 1695, p. 9, questioned.)
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6. The words "contracts or leases [th.at] run beyond the termination of the fiscal year in
which they are made," as used in R.C. 5705.44, refer to contracts that are continuing
contracts under R.C. 5705.41(D) and that by their terms extend beyond the fiscal year in
which they are made. (1957 Op. Att'y Gen. No. 898, p. 372 and 1928 Op. Att'y Gen. No.
1678, vol. I, p. 316, overruled in part.)

7. Continuing contracts, Including continuing contracts entered Into on a per unit basis, come
within R.C. 5705.44 if they run beyond the termination of the fiscal year in which they are
made.

8. If a political subdivision or taxing district [*43] subject to R.C. 5705.41(D) enters into a
continuing contract under which delivery of the goods or services will not take place until the
ensuing fiscal year and payment will not be due until delivery, the fiscal officer need not,
under R.C. 5705.41(D), certify any amount as being available during the fiscal year in which
the contract is made. Pursuant to R.C. 5705.44. the amount of the obligation remaining
unfuifiiied at the end of a fiscal year and becoming payable during the following fiscal year
shall be included in the annual appropriation measure for such following year as a fixed
charge.

9. If a political subdivision or taxing district subject to R.C. 5705.41(D) enters into a
continuing contract under which it cannot, in good faith, be determined whether delivery of
the goods or services and the corresponding obligation to make payment will take place in
the current fiscal year or in an ensuing fiscal year, the fiscal officer must, under R.C. 5705.41
M certify the entire amount due under the contract as available during the fiscal year in
which the contract is made.

10. If a political subdivision or taxing district subject to R.C. 5705.41(D) enters into a
continuing contract [*44] under which certain goods or services are to be delivered in the
current fiscal year but payment is not to be made until an ensuing fiscal year, the fiscal
officer must, under R.C. 5705.41(D). certify as available during the year in which the
contract is made the amount required to meet the obligation for goods or services delivered
during that fiscal year.

11. If a political subdivision or taxing district subject to R.C. 5705.41(D) enters into a
contract that is not a continuing contract, the fiscal officer must, under R.C. 5705.41(D),
certify the entire amount due under the contract as available when the contract is made,
regardless of whether delivery of the goods or services and payment for such goods or
services will take place during the fiscal year in which the contract is made or during a
subsequent fiscal year. No certification of availability need be made in subsequent fiscal
years.

12. Unless a contract is necessary for compliance with R.C. 3317.13(B) or comes within the
exception set forth in R.C. 5705.412 for certain contracts requiring certificates under R.C.
5705.41. no school district shall make the contract unless there is a certifieate signed by the
treasurer [*45] and president of the board of education and the superintendent that the
school district has in effect for the remainder of the fiscal year and the succeeding fiscal year
the authorization to levy taxes which, when combined with the estimated revenue from all
other sources available to the district at the time of certification, are sufficient to enable the
district to operate an adequate educational program for the current fiscal year and the
succeeding fiscal year, regardless of when goods or services are to be provided under the
contract and regardless of when payment is to be made.
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CORE TERMS: hold harmless, entity, indemnification, fiscal year, indemnify, appropriated,
appropriation, maximum, lending, continuing contract, dollar amount, obligated, amount
required, per unit, specify, financial obiigation; continuing contracts, bonded indebtedness,
contract containing, authority to enter, amount sufficient, certification, certificate,
encumbered, collecting, elevator, levying, sufficient to support, constitutional provision,
statutory authority

SYLLABUS:
[*1]

1. A board of county commissioners, acting on behalf of the county, may include in a contract
with a private entity a clause under which the county agrees to indemnify or hold harmless
that private entity, but such a clause may be included only if the contract specifies a
maximum dollar amount for which the county is obligated under the indemnification or hold
harmless clause and that amount Is appropriated and certified as available in accordance with
R.C. 5705.41(D)(1).

2. A board of county commissioners, acting on behalf of the county, may inciude in a contract
with a private entity a clause under which the county agrees to indemnify or hold harmless
that private entity, but such a clause may be induded only if the contract complies with the
provisions of Ohio Const. art. VIII, § 6 that prohibit a county from lending its credit to a
private entity. Such compliance is achieved if the contract provides the county consideration
sufficient to support the financial obligation that the county assumes under the agreement to
indemnify or hold harmless the private entity.

REQUESTBY:

William R. Swigart, Fulton County Prosecuting Attomey, Wauseon, Ohio

OPINIONBY:
Betty D. Montgomery, Attorney General

OPINION:
[*2] We have received your request for an opinion on the following questions:

1. May a board of county commissioners on behalf of the county enter Into a
contract with a private entity which in part provides that the county will
indemnify or hold harmless that entity without violating any provision of the Ohio
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Revised Code or the Ohio Constitution?

2. If so, are there any constitutional or statutory prerequisites or limitations that
must be compiied with by the board of county commissioners?

We are Informed that these questions have arisen because the county commissioners are
frequently asked to execute contracts consisting of "form" agreements that contain clauses
declaring that the county will indemnify and hold harmless the other party to the contract if a
legal dispute should ensue with respect to the subject matter of the contract. The significance
of the clauses is that the county assumes potentially substantial financial obligations in the
event that negligence claims are asserted by Injured third parties.

An indemnification or hold harmless clause may appear in a variety of types of contracts.
Such a provision imposes a financial obligation upon one party to [*3] the contract for the
benefit of another party to the contract. See Worth v. Aetna Cas. & Sur. Co., 32 Ohio St . 3d
238, 513 N.E.2d 253 ( 1987); 1996 Op. Att'y Gen. No. 96-060. You have provided as an
example an agreement for the purchase of elevator service which states that the purchaser
of the service (the county) unconditionally agrees to indemnify and hold harmless the seller
(the elevator service company) from any demands; judgments, awards, liabilities, costs,
attorney's fees, or other damages to persons or property which may result from riding on or
being about the elevator or the associated areas, regardless of the cause of the actions and
regardless of any negligence on the part of the seller.

We begin our consideration of your questions by noting that a board of county commissioners
is a creature of statute and, as such, it has only the powers it is granted by statute. See
State ex rel. Shriver v. Board of Comm'rs, 148 Ohio St. 277 74 N E 2d 248 (1947). Various
statutes grant boards of county commissioners, acting on behalf of their respective counties,
authority to enter into contracts [*4] for different purposes. See, e.g., R.C. 307.02; R.C.
307.04. R.C. 307.15; R.C. 307.69. Clearly, each contract is subject to such statutes as are
applicable. In the exercise of its authority to enter into contracts, a board of county
commissioners has discretion to agree upon any contractual terms, including an
indemnification or hold harmless clause, provided that the terms come within its statutory
authority and are not in conflict with constitutional provisions. See, e.g., 1996 Op. Att'y Gen.
No. 96-060, at 2-236; 1987 Op. Att'y Gen. No. 87-025; 1983 Op. Att'y Gen. No. 83-069. nl

-------------- Footnotes ---------------

ni Certain types of indemnity agreements are prohibited by Ohio law. See, e.g., R.C.
2305.31; R.C. 4123.82. Where no such prohibition applies, indemnification agreements are
generally enforceable. See Worth.v. Aetrta Cas. & Sur. Co.. 32 Ohio St. 3d 238. 513 N.E.2d
253 (1987); 1996 Op. Att'y Gen. No. 96-060, at 2-237 n.2. The wisdom and efficacy of
including an indemnification or hold harmless clause in a public contract, however, are
subject to question. See, e.g., 1996 Op. Att'y Gen. No. 96-060.

------------ EndFootnotes-------------- [*5]

The statutory provisions of most immediate concern in matters involving a county's authority
to enter into a contract containing an indemnification or hold harmless clause are those
governing the expenditure of county funds. Pursuant to R.C. 5705.41, a county cannot enter
into a contract (with limited exceptions) unless there Is a certificate of the county auditor that
the amount required to meet the obligation, or for a continuing contract the amount required
to meet the obligation In the fiscal year In which the contract Is made, "has been lawfully
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appropriated for such purpose and is. in the treasury or in process of collection to the credit of
an appropriate fund free from any previous encumbrances." R.C. 5705.41(D)(1); see also
R.C. 5705.01(D). A contract made without such a certificate is void. Id.; see also State v.
Kuhner & King. 107 Ohio St. 406, 413 140 N E 344, 346 (1923) (the purpose of requiring
such a certificate is "particularly to preclude the creation of any valid obligation against the
county above or beyond the fund previously provided and at hand for such purpose").

If the contract is to be performed [*6] in a single fiscal year, then the amount required to
complete the contract must be appropriated and certified for that fiscal year. If the contract
Is a continuing contract to be performed in whole or in part in an ensuing fiscal year, then the
amount required to meet the obligation for the fiscal year In which the contract is made must
be appropriated and certified. R.C. 5705.41(D)(1). If the contract runs beyond the
termination of the fiscal year in which it Is made, the amount "remaining unfulfilled at the
end of a fiscal year, and which will become payable during the next fiscal year, shall be
included in the annual appropriation measure for the next year as a fixed charge." R.C.
5705.44.

If it is not known when liability may be incurred under a contract, the funds neces sary to
cover the liability must be presumed due and payable in the first fiscal year and appropriated
and certified accordingiy. See 1987 Op. Att'y Gen. No. 87-069, at 2-433 (if a contract is not
a continuing contract, "the entire amount due under such a contract must be certified as
available when the contract is entered into, even though such amount may not be due until
the following fiscal year"). Amounts [*7] that are certified in accordance with R.C. 5705.41
(D)( 1 ) are considered to be encumbered and remain available in subsequent years for the
expenditures for which they have been certified. See 1987 Op. Att'y Gen. No. 87-069, at 2-
433 to 2-434; 1985 Op. Att'y Gen. No. 85-043; see also R.C. 5705.40 ("no appropriation for
any purpose shall be reduced below an amount sufficient to cover all uniiquidated and
outstanding contracts or obligations certified from or against the appropriation'); 1933 Op.
Att'y Gen. No. 1041, vol. II, p. 1063, at 1064-65 ("the amount so certified becomes at once
encumbered for the purpose of meeting the contract and cannot be spent or certified against
for any other purpose"); 1928 Op. Att'y Gen. No. 2465, vol. III, p. 1964, at 1966-67 ("so
long as a certification is outstanding against such funds, they remain encumbered and
available for the purpose of the contract or obligation, irrespective of the termination of the
fiscal year").

An indemnification or hold harmless clause commits the contracting party to financial
obligations that are generally unknown at the time the contract is made. A county has no
statutory authority to promise that, at some time [*8] in the future, it will secure funds to
pay whatever liability may occur under a contract. Rather, pursuant to R.C. 5705.41(D)(1),
the county must certify at the time it makes a contract that it has sufficient money to pay its
obligations under that contract. In order to make such a certification, the county must
identify a specific dollar amount that is at risk under the contract.

Exceptions to the requirement that the total amount due under a contract must be
appropriated and certified apply to continuing contracts and contracts entered into upon a
per unit basis, for which it is sufficient to certify the amount due during the fiscal year. R.C.
5705.41; R.C. 5705.44; 1987 Op. Att'y Gen. No. 87-069. Continuing contracts are divisibie
contracts that provide for periodic performances over a space of time--such as contracts for
salaries, rents, insurance payments, or utiiities--and other contracts designated by statute as
continuing contracts. Per unit contracts are contracts under which amounts due are
determined according to the number of units provided. See 1987 Op. Att'y Gen. No. 87-069;
1958 Op. Att'y Gen. No. 1604, p. 22.

Although an indemnification or hold harmiess [*9] clause might be included in a continuing
or per unit contract, that clause itself would not constitute a continuing or per unit contract
because It is not so designated by statute and because it is a present obligation to pay such
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liability as might accrue.in the future, whenever it might accrue, rather than an obligation to
pay for portions of a product or service on a periodic basis. See 1987 Op. Att'y Gen. No. 87-
069. Hence, anindemnification or hold harmless clause is not subject to the exceptions that
apply to continuing or per unit contracts.

The continuing contract provisions operate to assure compliance with Ohio Const. art. XII, §
11. See 1963 Op. Att'y Gen. No. 167, p. 273, at 275. That constitutional provision says that
if the state or a political subdivision incurs bonded indebtedness, provision must be made for
levying and collecting annually by taxation an amount sufficient to pay the interest on the
bonds and to provide a sinking fund for their final redemption at maturity. The continuing
contract statutes indicate that continuing contracts of a subdivision can be financed on the
basis of amounts due in each fiscai year without constituting bonded indebtedness. [*10]
See Dix v. Shoemaker, 24 Ohio N . P . s) 321F 325 (C.P. Defaware County 1922) error
dismissed, 109 Ohio St. 629 (1923) (the sole purpose of Ohio Const. art. XII, § 11 "is to
prevent the state and other subdivisions from contracting a debt without providing a revenue
to meet such indebtedness when it becomes due"); 1939 Op. Att'y Gen. No. 1087, vol. II, p.
1565, at 1569-70. See generally State v. MedberX, 7 Ohio St. 522 (1857)j writ of error
dismissed, 65 Ohio St. 413 (1860).

No similar statute permits liability assumed under an indemnification or hold harmless clause
to be financed on the basis of amounts due each fiscal year. See generally 1986 Op. Att'y
Gen. No. 86-031; 1984 Op. Att'y Gen. No. 84-050; 1980 Op. Att'y Gen. No. 80-042; 1958
Op. Att'y Gen. No. 1604, p. 22. Therefore, amounts obligated under such a clause must be
appropriated and certified when the contract is made as required by R.C. 5705.41(D)(1) in
order to avoid the creation of debt in violation of Ohio Const. art. XII, § 11. See State ex rel.
Kitchen v. Christman. 31 Ohio St. 2d 64, 285 N E 2d 362 (1972);_ [*11] 1985 Op. Att'y
Gen. No. 85-008, at 2-31 n.6; 1984 Op. Att'y Gen. No. 84-050.

Hence, a county cannot enter into a contract unless there is assurance that there will be
adequate funds to meet the county's obligations. A county cannot satisfy this requirement if
an indemnification or hold harmless clause included in the contract would permit a liability of
an undefined and unlimited amount. In order to comply with R.C. 5705.41(D)l11 a contrad
containing an indemnification or hold harmless clause must specify a maximum dollar
amount for which the county is obligated, and that amount must be appropriated and
certified as available for payment prior to the contract's execution. We condude, therefore,
that a board of county commissioners, acting on behalf of the county, may include in a
contract with a private entity a clause under which the county agrees to indemnify or hold
harmless that private entity, but such a clause may be inciuded only if the contract spedfies
a maximum dollar amount for which the county is obligated under the indemnification or hold
harmless clause and that amount is appropriated and certified as available in accordance with
R.C. 5705.41(D)(1). n2

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n2 We are aware that one reason a party might seek to have an indemnification or hold
harmless clause in a contract is that the amount of potential liability is unknown and may be
substantial. See, e.g., 1996 Op. Att'y Gen. No. 96-060. Hence, a clause that is restricted to
a specified amount to comply with R.C. 5705.41(D)(1) may not serve the intended purpose
and may be lacking in practical value. Id.

------------EndFootnotes--------------[*12]

We turn now to the question whether an indemnification or hold harmless clause that
complies with R.C. 5705.41(D)(1) will violate any provision of the Ohio Constitution.
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Questions similar to those you have raised were considered in 1996 Op. Att'y Gen. No. 96-
060 in the context of the authority of the Treasurer of State to enter into a contract
containing an indemnification or hold harmless clause. That opinion found that the authority
to Include such a clause in a state contract was affected by the provisions of Ohio Const. art.
VIII, §§ 1-3, which restrict the authority of the state to create debt, and by the provisions of
Ohio Const. art. II, § 22, which provide that money may be drawn from the state treasury
orily pursuant to specific appropriation and appropriations may be for no longer than two
years. Those provisions are not applicable to counties and are not discussed in this opinion.
See, e.g., Walker v. City of Cincinnati 21 Ohio St. 14, 52 (1871) ("the limitations imposed
upon the State by the first three sections of art. 8, were not intended as limitations upon her
political subdivisions--her counties and townships"); Tereck v. Ohio Den't of Taxation 84
Ohio Law Abs. 129, 168 N.E.2d 332 (Ct. App . Cuyahoga County 1960). [*13]

The debt limitation of Ohio Const. art. XII, § 11, discussed above, is applicable to political
subdivisions as well as to the state. As noted, that limitation requires that, for bonded
indebtedness to be lawfully incurred, there must be provision for levying and collecting taxes
sufficient to pay the interest on the bonds and provide a sinking fund for their redemption at
maturity. If the county should pledge to make future appropriations of tax revenues and
create debt for purposes of Ohio Const. art. XII, § 11, the county would be required to make
provision for levying and collecting annually by taxation an amount sufficient to pay the debt.
Id. It does not appear that an indemnification or hold harmless dause imposing a single
maximum liability would violate this provision, but such a clause would remain subject to the
appropriation and certification provisions of R.C. 5705.41(D)(1) requiring that adequate
funds be available. n3

-------------- Footnotes---------------

n3 A debt limitation is imposed upon counties under the Uniform PubiicSecurities Law, see
R.C. Chapter 133, but that limitation pertains only to the amount of seturities issued by the
county and is not affected by liability under the indemnity or hold harmless clause of a
contract. See R.C. 133.04; R.C. 133.07; 1942 Op. Att'y Gen. No. 5184, p. 383. Hence, that
iimitation is not relevant to the issues addressed in this opinion.

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [*14]

The remaining provision that is relevant to your question is Ohio Const. art. VIII, § 6, which
prohibits a county from becoming a stockholder in a private enterprise, raising money for a
private enterprise, or lending its credit to, or in aid of, a private enterprise. n4 Under Ohio
Const. art. VIII, § 6, a county may contract with a private person or enterprise to buy or sell
goods or services on whatever terms it deems appropriate, in the reasonable exercise of the
authority granted by statute, provided that the contract does not create a joint enterprise
between the county and a private entity or obligate the county to raise money for, or lend its
credit to, the private entity. Exceptions to the prohibition of Ohio Const. art. VIII, § 6 have
been created by constitutional provision, see Ohio Const. art. VIII, §§ 13-16, and other
exceptions have been recognized for transactions with public entities or with private non-
profit entities engaged in activities that serve a public purpose, see 1996 Op. Att'y Gen. No.
96-060.

-------------- Footnotes---------------

n4-Ohio Const. art. VIII1 § 4 contains similar provisions relating to the Stateof Ohio: Ohie
Const. art. VIII, §§ 4 and 6 have been construed in the same manner and decisions relating
to one of those sections are considered authoritative with respect to the other. See State ex
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re! Eichenberyer v Nef, 42 Ohio Apo 2d 69, 330 N E 2d 454 (Franklin County 1974); 1996
Op. Att'y Gen. No. 96-060, at 2-242.

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [*15]

A contract that defines the county's obligation in terms of a maximum dollar figure, as
required by R.C. 5705.41(D)(1), will not violate the constitutional lending credit prohibition,
provided that the consideration received is equal in value to the obligations undertaken, so
that there is no gratuitous transfer of public moneys. See 1996 Op. Att'y Gen. No. 96-060;
1989 Op. Att'y Gen. No. 89-010. Questions concerning a violation of the lending credit
provisions wiii not arise unless the county undertakes obligations that are disproportionate to
the benefits received. Id. We conclude, therefore, that a board of county commissioners,
acting on behalf of the county, may inciude in a contract with a private entity a clause under
which the county agrees to indemnify or hold harmless that private entity, but such a clause
may be induded only if the contract complies with the proVisions of Ohio Const. art. VIII, § 6
that prohibit a county from lending its credit to a private entity. Such compliance is achieved
if the contract provides the county consideration sufficient to support the financial obligation
that the county assumes under the agreement to indemnify or hold harmless [*16] the
private entity.

Therefore, it is my opinion, and you are advised:

1. A board of county commissioners, acting on behalf of the county, may include
in a contract with a prlvate entity a clause under which the county agrees to
indemnify or hold harmless that private entity, but such a clause may be included
only if the contract specifies a maximum dollar amount for which the county is
obligated under the indemnification or hold harmless dause and that amount is
appropriated and certified as available in accordance with R.C. 5705.41(D)(1).

2. A board of county commissioners, acting on behalf of the county, may inciude
in a contract with a private entity a clause under which the county agrees to
indemnify or hold harmless that private entity, but such a clause may be induded
only if the contract complies with the provisions of Ohio Const. art. VIII, § 6 that
prohibit a county from lending its credit to a private entity. Such compliance is
achieved if the contract provides the county consideration sufficient to support
the financial obligation that the county assumes under the agreement to
indemnify or hold harmless the private entity.

[*17]
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OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF OHIO

Opinion No. 2005-007
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March 1, 2005

CORE TERMS: indemnification, void, prosecuting attorney, unenforceable, enforceable,
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indemnify, maximum, insertion, dollar amount, sufficient to support, certificate, open-ended,
obligated, biennium, state agency, certification, prosecutor, township, lease, enforceability,
inclusion, municipal, continuing contract

SYLLABUS:
[*1]

1. If a contract entered into by a board of county commissioners on behalf of the county
includes a clause under which the county agrees to indemnify anotherparty to the contract,
that indemnification clause is valid and enforceable only if: (1) the contract specifies a
ma)imum dollar amount for which the county is obligated under the indemnification clause
and that amount is appropriated and certified as available In accordance with R.C. 5705.41
D i; and (2) the contract provides the county consideration sufficient to support the

financial obligation that the county assumes under the indemnification clause. (1999 Op.
Att'y Gen. No. 99-049, approved and followed.)

2. An indemnification clause that does not meet the requirements set forth in paragraph I is
void and unenforceable, and insertion of the language "to the extent allowable by iaw" or
"approved as to form except as to the indemnification clause" does not render that
indemnification clause enforceable.

3. An indemnification clause that meets the requirements set forth in paragraph 1 is valid
and enforceable. Insertion of the language "to the extent allowable by law" into a valid
indemnification [*2] clause does not change the validity or enforceability of the
indemnification ciause. Insertion of the language "approved as to form except as to the
indemnification clause" into a contract containing a valid indemnification-dause renders the
indemnification clause void and unenforceable only if a statute makes the clause void and
unenforceable if it is not approved as to form.

REQUESTBY:

The Honorable Martin P. Votel
Preble County Prosecuting Attorney
103 North Barron Street

OPINIONBY:
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]IM PETRO, Attorney General

OPINION:
We have received your predecessor's request for an opinion concerning the ability of a county
to include indemnification clauses in its contracts with the state or with private parties, and
also to include particular phrases designed to ensure that the county's execution of the
contracts are in conformity with Ohio law. The request asks specifically about the inclusion of
the phrase "to the extent allowable by law" and the phrase "approved as to form except as to
the indemnification clause in paragraph [as designated]."

. For the reasons discussed below, we conclude, in accordance with 1999 Op. Att'y Gen. No.
99-049, that an indemnification clause in a county contract is valid [*3] and enforceable
only if: (1) the contract specifies a maximum dollar amount for which the county is obligated
under the indemnification clause and that amount is appropriated and certified as available in
accordance with R.C. 5705.41(D)(1); and (2) the contract provides the county consideration
sufficient to support the financial obligation that the county assumes under the
indemnification clause. An indemnification clause that does not meet these requirements is
void and unenforceable, and insertion of the language "to the extent allowable by law" or
"approved as to form except as to the indemnification clause" does not render that
indemnification clause enforceable. An indemnification clause that meets these requirements
is valid and enforceable. Insertion of the language "to the extent allowable by law" into a
valid indemnification clause does not change the validity or enforceability of the
indemnification clause. Insertion of the language "approved as to form except as to the
indemnification clause" into a contract containing a valid indemnification clause renders the
indemnification clause void and unenforceable only if a statute makes [*4] the clause void
and unenforceable if it is not approved as to form.

Background

The questions regarding the legality aind acceptable phrasing of an indemnity clause pertain
to contracts between the county and a state agency and also to contracts between the
county and private parties. The example given involves a contract including a clause under
which the county would indemnify the State of Ohio for any damage or liability arising from
a particular transaction.

It is important to note initially that statutory and constitutional provisions governing state
agency contracts differ in some respects from those goveming the contracts of counties.
Accordingly, the principles governing the State of Ohio's authority to include an
indemnification clause in a contract are not identical to the principles governing a county's
authority to include a similar clause. See 1999 Op. Att'y Gen. No. 99-049; 1996 Op. Att'y
Gen. No. 96-060. This opinion addresses the county's authority. nl

-------------- Footnotes ---------------

nl To understand the significance of this opinion, it Is helpful also to be familiar with the
general principles governing the authority of a state agency or entity to include an
indemnification clause in a contract. Those principles are discussed in 1996 Op. Att'y Gen.
No. 96-060. Like a county contract, a state contract is subject to the requirement that an
indemnification clause specify a maximum dollar amount of obligation to avoid creating debt.
in violation of the Ohio Constitution, and to the requirement that the amount specified be
appropriated and certified as required by law. On the state level, the money is appropriated
to the Treasurer of State and certified as available by the Director of Budget and

" t'ne trieasuqr,
except in pursuance of a specific appropriation, made by law"); R.C. 126.07 (no contract
involving the expenditure of money chargeable to an appropriation is valid and enforceable
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unless the Director of Budget and Management first certifies that there is a balance in the
appropriation not already obligated to pay existing obligations in an amount at least equal to
the portion of the contract to be performed in the current fiscal year, and any written
agreement entered into by the state must specify that the obligations of the state are subject
to this section); R.C. 131.33 ("no state agency shall incur an obligation which exceeds the
agency's current appropriation authority"). Constitutional provisions restricting the debt of
the state appear in Ohio Const. art. VIII, §§ 1 to 3 and 17, setting iimits on the amounts of
debt that may be created by or on behalf of the state for various purposes. See also Ohio
Const. art. XII, § 4 ("the General Assembly shall provide for raising revenue, sufficient to
defray the expenses of the state, for each year, and also a sufficient sum to pay principal and
interest as they become due on the state debt"); Ohio.Const. art. XII, § 11 (prohibiting the
state or a political subdivision from incurring bonded indebtedness without making provision
for tevying and collecting annually by taxation an amount sufficient to pay the interest on the
bonds and provide a sinking fund for their redemption). In addition, state contracts are
subject to the limitation that "no appropriation shall be made for a longer period than two
years." Ohio Const. art. II, § 22. Therefore, an indemnification clause may not bind the state
for any length of time beyond the duration of the biennium in which the contract is executed.
1996 Op. Att'y Gen. No. 96-060 at 2-241.

The constitutional debt restrictions prevent the state from incurring any debt except as
permitted by the Ohio Constitution, including debt incurred by contract. A prohibited debt is
created if the state incurs a financial obligation for which the General Assembly has not
already provided an appropriation within the current biennium or if the state incurs a
financial obligation that extends beyond the current biennium and attempts to bind
successive General Assemblies. See State v. Medbery. 7 Ohio St. 522.(_857); 1996 Op.
Att'y Gen. No. 96-060 at 2-239; see also State ex rel. Ohio Funds Momt. Bd. v. Walker. 55
Ohio St. 3d 1. 561 N E 2d 927 (1990); Sorrentino v Ohio Nat7 Guard 53 Ohio St. 3d 214
560 N.E.2d 186 (1990). Like a county contract, a state contract is also subject to the lending
credit prohibition (appearing in Ohio Const. art: VIII § 4, see note 7, infra), which requires
that the state receive consideration sufficient to support the financial obligation that it
assumes under the indemnification dause.

1996 Op. Att'y Gen. No. 96-060 reaches the following conclusions:

1. The inclusion of a hold harmless or indemnification clause in a contract to
which the Treasurer of State is a party and that imposes a financial obligation
upon the Treasurer of State or the State of Ohio for the benefit of another party
to the contract must comply with the state debt and appropriation provisions of
Ohio Const. art. II, § 22, art. VIII, §§ 1-3, R.C. 126.07, and R.C. 131.33. In
order to comply with those provisions, the hold harmless or indemnification
clause may obligate the Treasurer of State or the State of Ohio only for the
duration of the biennium in which the contract is executed, and may not impose
a financial obligation for any period beyond that biennium. The clause also must
specify a maximum dollar amount for which the Treasurer of State.or the State of
Ohio is thus obligated, and the amount specified must be appropriated to the
Treasurer of State and certified by the Director of Budget and Management as
available for payment prior to the contract's execution.

2. The inclusion of a hold harmless or indemnification clause in a contract to
which the Treasurer of State is a party and that imposes a financiai obligation
upon the Treasurer of State or the State of Ohio for the benefit of another party
to the contract must comply with the prohibition in Ohio Const. art. VIII, § 4
against the state lending its credit. In order to comply with that prohibition,
^no rl I I[ UA Ia u•I Y.1 9 i^I"b 6T(SVIQE

Treasurer of State consideration sufficient to support the financial obligation the
Treasurer assumes under the hold harmless or indemnification clause.
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1996 Op. Att'y Gen. No. 96-060 (syllabus). These conclusions permit the state to include
indemnification clauses in its contracts, provided that the clauses comply with relevant
constitutionai and statutory provisions. State contracts may provide for renewal in a
subsequent biennium, conditioned upon the appropriation of money for that purpose by the
General Assembly. See, e.g., State ex rel. Preston v. Ferguson, 170 Ohio St. 450 456-59.
166 N.E.2d 365 (1960) (no debt is created when a contract, or any renewal contract, does
not extend beyond two years and appropriations are made and revenue provided for each
two-year obligation; renewal for the next biennium is conditioned upon there being a balance
in the appropriation to meet the obligation Incurred by the election to renew); State ex re(.
Ross v. Donahey. 93 Ohio St. 414. 113 N.E. 263 (1916) (no debt is Incurred where lease is
made subject to the appropriation by the state legislature of the necessary funds); But(er
County Transp Improvement Dist v. Tracy, 120 Ohio App 3d 346 355-56 697 N E 2d
1089 (Butier County 1997) (no unconstitutional debt is created where lease is conditioned
upon the appropriation of funds); see also 1979 Op. Att'y Gen. No. 79-103.

------------End Footnotes-------------- [*5]

Authority of a county to include an indemnification clause In a contract

An indemnification clause is a contractual provision that imposes a financiai obligation upon
one party to a contract for the benefit of another party to the contract, providing that one
party will indemnify the other party, or keep the other party free from loss, if a legal dispute
should ensue. Under an Indemnification clause, one party may assume financial obligations
that have the potential of being substantial if injured third parties assert negligence claims.
See Worth v. Aetna Cas. & Sur. Co , 32 Ohio St. 3d 238 513 N E 2d 253 (1987): Black's
Law Dictionary 772 (7th ed. 1999) ("indemnify" means to reimburse or promise to reimburse
another for a loss suffered because of a third party's act or default); 1999 Op. Att'y Gen. No.
99-049; 1996 Op. Att'y Gen. No. 96-060. n2

-------------- Footnotes---------------

n2 Indemnification clauses are sometimes linked with or referred to as "hold harmless"
dauses, which serve similar purposes. See 1996 Op. Att'y Gen. No. 96-060 at 2-234 to 2-
235. This opinion uses only the term "indemnification clauses.*

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [*6]

The question whether a board of county commissioners, acting on behalf of the county, may
include an indemnification clause in a contract with a private entity is addressed in 1999 Op.
Att'y Gen. No. 99-049. This opinion discusses the question in detail and reaches the following
conclusions:

1. A board of county commissioners, acting on behalf of the county, may include
in a contract with a private entity a clause under which the county agrees to
indemnify or hold harmless that private entity, but such a clause may be included
only if the contract specifies a maximum dollar amount for which the county is
obligated under the indemnification or hold harmless clause and that amount is
appropriated and certified as available in accordance with R.C. 5705.41(D)(1).

2. A board of county commissioners, acting on behalf of the county, may Include
in a contract with a private entity a clause under which the county agrees to
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indemnify or hold harmless that private entity, but such a clause may be included
only if the contract complies with the provisions of Ohio Const. art. VIII, § 6 that
prohibit a county from lending its credit to a private entity. [*7] Such
compliance is achieved if the contract provides the county consideration sufficient
to support the financial obligation that the county assumes under the agreement
to indemnify or hold harmless the private entity.

1999 Op. Att'y Gen. No. 99-049 (syllabus); see also 2003 Op. Att'y Gen. No. 2003-035 at
2-292 to 2-293; 2003 Op. Att'y Gen. No. 2003-008 at 2-56 to 2-57. We affirm the
conclusion reached in this opinion, and provide the following summary of the applicable
analysis. We find, further, that this analysis is applicable also to contracts with public entities
unless specific statutes provide to the contrary.

The conclusions reached in 1999 Op. Att'y Gen. No. 99-049 are based on the statutes
governing boards of county commissioners. A board of county commissioners is authorized to
enter into various contracts, as provided by statute. See, e.g., R.C. 307.02; R.C. 307.04;
R.C. 307.15; R.C. 307.69. In exercising its authority to contract, a board of county
commissioners has discretion to agree upon any contractual [*8] terms, including an
Indemnification clause, provided that the terms come within the board's statutory authority
and do not conflict with constitutional provisions. See 1999 Op. Att'y Gen. No. 99-049 at 2-
303; 1983 Op. Att'y Gen. No. 83-069 at 2-287 (where no statutes prescribe contractual
terms, a board of township trustees may agree to the terms and.conditions it deems
appropriate, subject to the standard of abuse of discretion); 1977 Op. Att'y Gen. No. 77-048
at 2-170 (the power to contract implies the power to set contractual terms); see also 1988
Op. Att'y Gen. No. 88-076 (except as provided by law, contracts of a governmental entity
are governed by the same principles applicable to contracts between private persons). n3

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n3 Ohio law prohibits certain types of indemnity agreements. See, e.g., R.C. 2305.31; R.C.
4123.82. If no prohibition applies, indemnification agreements are generally enforceable. See
Worth v. Aetna Cas. & Sur. Co., 32 Ohio St. 3d 238. 241 513 N E 2d 253 (1987); Buckeve
Union Ins. Co. v. Zavarella Bros. Constr. Co 121 Ohio App 3d 147, 699 N E 2d 127
Cu aho a County 1997); 1999 Op. Att'y Gen. No. 99-049 at 2-303 n.1. There are,

however, questions concerning the wisdom and efficacy of induding an indemnification clause
in a public contract. See, e.g., 1999 Op. Att'y Gen. 99-049 at 2-303 n.1; 1996 Op. Att'y
Gen. 96-060 at 2-244 ("a state agency... should consider whether agreeing to include such
clauses in its contracts is prudent or advisable as a matter of public fiscal policy... An
obligation of that character may have unforeseeable and undesirable consequences for the
state agency at some time in the future... [A] state agency should make a close and careful
examination of the nature and probability of that risk, and then determine whether that risk
is worth whatever benefit, if any, the agency receives by having the clause in the
contract" (citations omitted)).

------------ EndFootnotes-------------- [*9]

The statutes of greatest importance in determining a county's authority to include an
Indemnification clause in a contract are those goveming the expenditure of county funds. In
particular, R.C. 5705.41(D)(1) prevents a county from entering into a contract (subject to

^n
auditor that the amount required to meet the obligation (or In the case of a continuing
contract to be performed in whole or in part in an ensuing fiscal year, the amount required to
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meet the obligation In the fiscal year in which.the contract.is made n5) has been lawfully
appropriated for that purpose and is in the treasury or in the process of collection to the
credit of an appropriate fund free from any previous encumbrances. A contract without the
required certificate is void. R.C. 5705.41 D 1 ; see State v. Ku ner & Kfng, 107 Ohio St.
406, 413 140 N.E. 344 (1923) (the purpose of the certificate requirement Is to prevent fraud
and reckless expenditures "but particularly to preclude the creation of [*10] any valid
obligation against the county above or beyond the fund previously provided and at hand for
such purpose"); Buchanan Bridge Co. v. Campbell, 60 Ohio St. 406. 54 N.E. 372 (18991 (a
contract made in violation of goveming statutes is void, and the courts will leave the parties
where they have placed themselves); 2004 Op. Att'y Gen. No. 2004-031 at 2-277 to 2-278.

-------------- Footnotes---------------

n4 Exceptions are allowed for purchases of $ 1000 or less.made pursuant to resolution of the
board of county commissioners, for contracts or leases running beyond the termination of the
fiscal year, for contracts on which payments are made from the eamings of a publicly
operated water works or public utility, and in certain circumstances involving a county board
of mental retardation and developmental disabilities. R.C. 5705.41(D)(2); R.C. 5705.44;
1987 Op. Att'y Gen. No.. 87-069. Specific provisions govern particular types of expenditures,
induding contracts entered into upon a per unit basis and current payrolls. R.C. 305.17; R.C.
307.04; R.C. 5705.41(D)(31; R.C. 5705.46. [*11]

n5 A continuing contract is a divisible contract that provides for periodic performances over a
course of time, or any contract designated by statute as a continuing contract. See 1987 Op.
Att'y Gen. No. 87-069. Contracts for rent or insurance payments are commonly continuing
contracts. Id. at 2-425 to 2-428; see 1999 Op. Att'y Gen. No. 99-049 at 2-304 to 2-305. A
typical indemnification dause is not a continuing contract. See 1999 Op. Att'y Gen. No. 99-
049 at 2-305 (an indemnification clause "is a present obligation to pay such liability as might
accrue in the future, whenever it might accrue, rather than an obligation to pay for portions
of a product or service on a periodic basis").

------------ EndFootnotes --------------

As was stated in 1999 Op. Att'y Gen. No. 99-049 at 2-304, "if it is not known when liability
may be incurred under a contract, the funds necessary to cover the liability must be
presumed due and payable in the first fiscal year and appropriated and certified accordingly."
Funds that are certified pursuant to 3C-5705.41(D).(1) are encumbered funds that
remain [*12] available in subsequent years for the purposes for which they were certified.
1999 Op. Att'y Gen. No. 99-049 at 2-304.

Compliance with R.C. 5705.41(D)(1) is required to avoid the creation of debt in violation of
Ohio Const. art. XII, § 11. Section 11 prohibits the state or a political subdivision from
incurring bonded indebtedness without making provision for levying and collecting annually
by taxation an amount sufficient to pay the interest on the bonds and to provide a sinking
fund for their redemption. Id. A contract that provides for future payments without providing
a source of funds for those payments may create bonded indebtedness in violation of Ohio
Const. art. XII, § 11. See 2003 Op. Att'y Gen. No. 2003-035 at 2-292 to 2-293; 1999 Op.
Att'y Gen. No. 99-049 at 2-305 to 2-306; 1996 Op. Att'y Gen. No. 96-060; see also State ex
rel Ohio Funds Mgmt Bd. v Wa(ker 55 Ohio St. 3d 1 561 N E 2d 927 (1990); State ex ref.

St. 522 (1857): [*13] 1939 Op. Att'y Gen. No. 1087, vol. II, p. 1565 at 1569 ("the very
obvious purpose of the people in adopting [Ohio Const. art. XII, § 11] was to put an end to
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the then too prevalent practice on the part of poiiticai subdivisions of incurring indebtedness
with little more than a hope that such indebtedness might some day and in some manner be
paid"). The certification requirements of R.C. 5705.41(D)(1) prevent a county from entering
Into a contract without assurance that there will be sufficient funds to meet the obligations
assumed under the contract. n6

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n6 In certain circumstances, the failure to assure that the moneys required to pay the
obligations assumed under a public contract are currently available may result in personal
liability. In this regard, R.C. 3.12 states:

An ofFicer or agent of the state or of any county, township, or municipal
corporation who is charged or entrusted with the construction, improvement, or
keeping in repair of a building or work of any kind, or with the management of or
providing for a public institution, shall make no contract binding or purporting to
bind the state, or such county, township, or municipal corporation, to pay any
sum of money not previously appropriated for the purpose for which such
contract Is made, and remaining unexpended and applicable thereto, unless such
officer or agent has been authorized to make such contract. If such officer or
agent makes or participates in making a contract without such appropriation or
authority, he Is personally liable thereon, and the state, county, township, or
municipal corporation in whose name or behalf the contract was made shall not
be liable thereon.

- - - - - - - - - - - - End Footnotes - - - - - - - - - - - - - - [*14]

A typical indemnification clause is open ended, providing simply that one party to a contract
agrees to indemnify another party from any demands, judgments, liabilities, costs or other
damages that may result from activities related to the contracted matter. A county is not
permitted to enter into an indemnification clause of this type because the clause does not
comply with the requirements of R.C. 5705.41(D)(1). In particular, an open-ended
Indemnification clause does not specify the maximum obligation that the county may incur
under the clause and does not have a certificate stating that the amount required to meet
that obligation has been lawfully appropriated for that purpose and is in the treasury or in the
process of collection to the credit of an appropriate fund free from any previous
encumbrances. See 1999 Op. Att'y Gen. No. 99-049 at 2-304 ("an indemnification or hold
harmless clause commits the contracting party to financial obligations that are generally
unknown at the time the contract is made. A county has no statutory authority to promise
that, at some time in the future, it will secure funds to pay whatever liability may [*15]
occur under a contract"); see also 2003 Op. Att'y Gen. No. 2003-035 at 2-292 ("while a
public agency is not absolutely prohibited from agreeing to an indemnification or hold
harmless clause, it must meet certain constitutional and statutory requirements").

Another provision that must be considered in determining the validity and enforceabiiity of an
indemnification clause in a county contract is Ohio Const. art. VIII, § 6, which prohibits a

y ror, or
loaning its credit to or in aid of, a private enterprise. n7 Ohio Const. art. VIII, § 6 does not
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prevent a county from entering into contracts with private persons for the purchase or sale of
goods or services, provided that the contracts do not create a joint enterprise between the
county and a private entity or require the county to raise money for, or lend its credit to, a
private entity. Transactions with public entities, or with private nonprofit entities serving a
public purpose, are permitted, and certain constitutional provisions create exceptions to the
lending credit prohibition. See Ohio Const. art. VIII, §§ 13-16; 1996 Op. Att'y Gen. No.
[*16] .96-060.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n7 Similar provisions pertaining to the State of Ohio appear in Ohio Const. art. VIII, § 4,
and the same construction has been appiied to both § 4 and § 6. See State ex re%
EfChenberger v. Neff 42 Ohio App 2d 69 74-75 330 N.E.2d 454 (Franklin County 1974);
1999 Op. Att'y Gen. No. 99-049 at 2-306 n.4.

------------ EndFootnotes --------------

As discussed in 1999 Op. Att'y Gen. No. 99-049, an indemnification clause in a county
contract will not violate Ohio Const. art. VIII, § 6, if the contract complies with R.C. 5705.41
(13)(1) by setting a maximum amount of the county's obligation and if "the consideration
received is equal in value to the obligations undertaken, so that there is no gratuitous
transfer of public moneys." 1999 Op. Att'y Gen. No. 99-049 at 2-307. Thus, an issue arises
under Ohio Const. art. VIII, § 6 only if the obligations that the county undertakes are
disproportionate to the benefits received. Id.; see also 2003 Op. Att'y Gen. No. 2003-
035 [*17] at 2-293; 2003 Op. Att'y Gen. No. 2003-008 at 2-57; 1996 Op. Att'y Gen. No.
96-060 at 2-242 to 2-244; 1989 Op. Att'y Gen. No. 89-010 at 2-41.

Inclusion of language "to the extent allowable by law"

The questions before us assume that, in proceeding with the normal operations of
government, the county has been presented with a contract including an indemnification
clause providing that the county shall indemnify another party to the contract for any
damage or liability arising from the transaction. As discussed above, if the indemnification
clause is for an undefined amount and no certification under R.C. 5705.41(D)(1) provides
funds to meet the obligation, the contract is void and unenforceable. n8 See 2003 Op. Att'y
Gen. No. 2003-017 at 2-129 ("a contract that is void is a nullity, of no legal effect
whatsoever"). If the language "to the extent allowable by law" is inserted into this open-
ended indemnification clause, the dause remains void and unenforceable. n9 The "extent
allowable by law" is the extent of funds certified under R.C. 5705.41(D)(1) to meet the
obligations of a contract. Without [*18] the required certification, the provision is not
enforceable regardless of whether it says "to the extent allowable by law." See generally
George H. Dingledy Lumber Co. v. Erie R R Co. , 102 Ohio St 236 131 N E 723 (1921)
(syllabus, paragraph 1) ("public policy requires that contracts of indemnity purporting to
relieve one from the results of his failure to exercise ordinary care shall be strictly construed,
and will not be held to provide such indemnification unless so expressed in clear and
unequivocal terms"); Vannoy v. Capital Lincoln-Mercury Sales Inc.. 88 Ohio App. 3d 138,
144, 623 N E 2d 177 (Ross County 1993) (phrase "where permitted by law" in clause
providing for payment of attomey fees upon default of note:refers to the law of each
jurisdiction; where the provision is void, it is excluded from the contract). n10

-------------- Footnotes---------------

n8 R.C. 5705.41(D)(1) states: "Every such contract made without such a certificate shall be
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void, and no warrant shall be issued in payment of any amount due thereon." if a contract
containing an indemnification clause is in compliance with R.C. 5705.41(D)(11 with regard to
matters other than the indemnification clause, it seems likely that a court would treat the
indemnification clause as a separate contract and find that clause alone void under R.C.
5705.41(D)(1). See generally Georoe H. Ding/edy Lumber Co v. Erie R R Ca, 102 Ohio St .
236, 241, 131 N.E. 723 (1921) (agreement referred to as "contract of indemnification" is part
of a lease); 1/annov v. Ca ip tal Lincoln-Mercury Sales Inc.. $8 Ohio App. 3d 138 143, 623
N.E.2d 177 (Ross County 1993) ("it is one thing to hold that a single provision in an
instrument Is void and it is quite another to hold that the entire instrument is
unenforceabie"); 1999 Op. Att'y Gen. 99-049 at 2-305 ("aithough an indemnification or hold
harmless clause might be included in a continuing or per unit contract, that clause itself
would not constitute a continuing or per unit contract"). [*19]

n9 Although our research finds an open-ended indemnification clause in a county contract to
be void and unenforceable, there remains the possibility that a court might find the
indemnification clause valid to the extent of moneys appropriated and certified as available
for other purposes of the contract. Thus, moneys appropriated for the purchase of goods or
services might be expended instead for indemnification purposes, creating a deficiency in
moneys available for goods or services and raising issues of the unconstitutional creation of
debt in violation of the Ohio Constitution.

n10 Were the language "to the extent allowable by law" construed to mean "to the extent
that funds are subsequently properly appropriated and certified for this purpose;" the
.purpose of the indemnification clause could be accomplished, but that would result not from
the operation of the phrase "to the extent allowable by law" but from the subsequent action
of the public body. If this is the intent of the contract, the better practice would be to state
so directly.

------------ EndFootnotes --------------

If, on the other hand, the indemnification dause meets [*20] the requirements set forth in
1999 Op. Att'y Gen. No. 99-049 -- that is, it specifies a maximum dollar amount for which
the county is obligated, has funds certified as available under R.C. 5705.41(D)(1), and
provides consideration sufficient for the obligations that the county assumes -- then the
indemnification clause is valid and enforceable. Inserting the language "to the extent
allowable by law" does not change this result.

Inclusion of language "approved as to form except as to the indemnification
clause"

The second question asks about the effect of including in the contract language stating
"approved as to form except as to the indemnification clause." To address this question, it is
helpful to consider the prosecuting attorney's responsibility to approve county contracts "as
to form."

The county prosecuting attomey has various statutory responsibilities to review or certify
certain types of documents. For example, with regard to public improvements under R.C.
Chapter 153, the board of county commissioners is required to submit all contracts over $
1,000 to the county prosecuting attomey before work is done or material furnished. [*21]

.1.I.I. n a.....T^.lLDTr] e
153^60], and [the county prosecuting attomey's] certificate to that effect is indorsed thereon,
such contracts shall have full effect, otherwise they shall be Void." R.C. 153.44. Under this
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provision, the prosecutor is required to provide certification of compliance with the
substantive requirements set forth in R.C. 153.01 to R.C. 153.60, and not merely approval as
to form. State ex rel. Fomoff v. Nash, 23 Ohio St 568 574 (1873) ( "in determining whether
the contract is in accordance with the provisions' of the act, the prosecuting attorney, in
discharging his duty, Is not limited to the form of the contract, but Is to ascertain whether the
preceding steps required by the statute have been followed"); 1954 Op. Att'y Gen. No.
3743, p. 207 at 212 ( the statutory prerequisites, including the endorsement of the
prosecuting attomey, "are of the essence of the contract, and [*22] without them no legal
obligation is created and the purported agreement will be treated as a nullity"). Similarly, at
the request of the county board of mental retardation and developmental disabilities, the
prosecuting attomey must "prepare a legal review" of certain direct services contracts and
determine whether they are in compliance with state law. R.C. 5126.032(B). Again, it
appears that the required review contemplates a substantive review and not merely approval
as to form. See also R.C. 307.02 (the board of county commissioners may not enter into a
lease agreement "until the agreement is submitted to the county prosecutor and the county
prosecutor's approval certified thereon"); R.C. 309.11 (the prosecuting attorney must
prepare the official bonds for all county officers and see that the acceptance by the proper
authorities, the signing, and the indorsements "are in conformity to law"; no bond may be
accepted or approved for a county officer until the prosecuting attomey has inspected it and
certified it as sufficient). See generally Kelly v. State. 25 Ohio St. 567 (1874) [*23]
(syllabus, paragraph 2) ("the provision of the statute requiring the indorsement of the
certificate of the prosecuting attorney upon the bond of the treasurer is merely directory, and
the want of such indorsement does not invalidate the bond").

One statute that expressly requires the prosecuting attorney to approve the form of legal
documents is R.C. 5155.31, which states, with regard to the lease of a county home or
county nursing home that the board of county commissioners has closed, that the "form...
shall be approved by the prosecuting attorney." See generally 2004 Op. Att'y Gen. No.
2004-031 (syllabus) ("there must... be compliance in each instance with the statutory
requirements that apply to a particular contract"). Apart from statutes providing expressly for
approval as to form, the county prosecutor's general duties to provide legal counsel and
services to county officers and boards clearly permit the prosecutor to establish a policy or
procedure for reviewing county contracts and approving them as to form. See R.C. 309.09
W; 2004 Op. AtNy Gen. No. 2004-032; 2000 Op. Att'y Gen. No. 2000-008 [*24] at 2-41
("in the absence of... statutory mandates,... the nature.and extent of advice the prosecuting
attorney renders to county officers and entities under R.C. 309.09(A) is a matter to be
determined by the prosecuting attomey in a reasonable exercise of discretion" (footnote and
citations omitted)). n11

-------------- Footnotes ---------------

nii Our research has disclosed no general statute that attaches a particular legal significance
to the failure of the county prosecuting attorney to approve the form of a county contract. By
way of comparison, R.C. 705.11 expressly Imposes upon the village solicitor or city director
of law the duty to prepare all contracts, bonds, and other instruments in writing in which the
municipal corporation is concemed, and to "indorse on each his approval of the form and the
correctness thereof." The statute specifies: "No contract with the municipal corporation shall
take effect until the approval of the village solicitor or city director of law is endorsed
thereon." R.C. 705.11; see, e.g., State ex rel City Asphalt & Paving Co. v. City of Campbell
76 Ohio L. Abs. 58 60-61 145 N E 2d 234 (Ct. App Mahoning County 1954) (city solicitor
approved form and legality of contract).

------------ EndFootnotes-------------- [*25]
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In determining the effect of including in a county contract the.ianguage "approved as to form
except as to the indemnification clause," it is clear that the provisions of applicable statutes
prevail. If a statute requires that a particular contract be approved as to form by the
prosecuting attorney, the absence of the required approval will result in such consequences
as the statute provides, and may render the contract void. In the absence of a statute
requiring the county prosecutor's approval as to form, it appears that, if an indemnification
clause is included in a county contract, that clause is part of the contract and is given the
legal significance appropriate to its language, regardless of whether the language was
approved as to form by the prosecuting attorney.

Therefore, if an indemnification clause is void and unenforceable because it does not contain
the provisions required by law, it will remain void and unenforceable if the contract states
that the indemnification clause was not approved as to form. If an indemnification clause
complies with the requirements needed to be valid and enforceable, it remains valid and
enforceable even if the contract asserts that the indemnification [*26] clause was not
approved as to form, unless a statute conditions the validity and enforceability of the clause
upon its approval as to form. Of course, if the lack of approval results in the language being
deleted from the contract before the contract is executed, then the deleted language is of no
legal effect. See, e.g., R.C. 5126.032(B) (following review by the prosecuting attorney, the
county board of mental retardation and developmental disabilities "shall enter into only those
contracts submitted for review that are determined by the prosecuting attomey to be in
compliance with state law"); note 11, supra.

Retaining an indemnification clause in a county contract

We have been asked to consider a situation in which a public or private party asks a county
to enter into a contract that contains an indemnification clause. If, as discussed above, the
indemnification clause meets the requirements needed to be valid and enforceabie, then it
may clearly be retained in the contract. However, if the indemnification clause is deemed
void and unenforceable because it is an open-ended clause that does not specify a maximum
dollar amount [*27] for which the county is obligated and indude a certification that funds
have been appropriated and are available, as required by R.C. 5705.41(D)(1), or because it
does not provide the county with consideration sufficient to support the obligation that the
county assumes under the contract, we cannot recommend that the indemnification clause be
retained in the contract. See 2003 Op. Att'y Gen. No. 2003-035 at 2-293 (an indemnification
clause that does not set a maximum amount "is not a term to which a township may
constitutionally or statutorily agree").

Including contractual language that is acknowledged to be of no legal effect does not
promote the goal of expressing the agreement of the parties. See, e.g., Foster Wheeler
Enviresponse, Inc. v. Franklin County Convention Facilities Auth.. 78 Ohio St. 3d 353. 363
678 N.E.2d 519 (1997) (in construing a contract, the court "must attempt to give effect to
each and every part of it"); Kellv v. Medical Life Ins. Co., 31 Ohio St. 3d 130, 509 N.E.2d
411 1987 (syllabus, paragraph 1) ("the intent of the [*28] parties to a contract is
presumed to reside in the language they chose to employ in the agreement"); Farmers Nat
Bank v. Delaware Ins. Co.. 83 Ohio St. 309 330. 94 N.E. 834 (1911) ('the terms and
conditions are written into a contract for the purpose of being observed by the parties
thereto"). The presence of an open-ended indemnification ciause believed to have no legal
effect may be misleading and may be the cause of unnecessary litigation. See generally
Johnson v. Lincoln Nat'! Life Ins. Co.. 69 Ohi!o App . 3d 249, 590 N E 2d 761 (Montgomery
County 1990): Warren Educ. Ass'n v. Warren City Bd. of Educ., 18 Ohio St. 3d 170, 175,
480 N.E.2d 456 (1985) ("public agencies should be aware that their agreements are as
sacrosanct as those made between strictly private parties. Public agencies, like those In the

Indeed, the presence of an open-ended indemnification clause may result In the personal
liability of an individual who makes or participates in making a[*29] public contract. See
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note 6, supra.

Further, If an open-ended indemnification clause is retained in a contract in the belief that it
is void and unenforceable, there is a possibility that a court may ascribe an unintended
meaning to the language. See note 9, supra; see also, e.g., Sys. Automation Corp. v. Ohio
Dep't of Admin. Servs., 2004-Ohio-5544, P 26 (Ct. App. Franklin County) (determining that
a public contract had been renewed when the actions of the parties reflected that
understanding and stating: "Government contracts are not exempt from the requirement of
good faith and fair dealing, and where evidence suggests that the parties were In mutual
understanding about the contents and performance of a contract, govemment may not take
advantage of an ultratechnical construction' of a statutory requirement"); LaConte Enters. v.
Cuvahoaa Countv 145 Ohio App 3d 806, 764 N E 2d 1051 (Cuyahoga County 2001).
Instead of retaining contractual language that is intended to be meaningless, the better
options are to rephrase the clause to give it meaning, to delete the clause, or to refuse to
enter into the contract. [*30] See note 10, supra.

Conciusions

For the reasons discussed above, it is my opinion, and you are advised, as follows:

1. If a contract entered into by a board of county commissioners on behalf of the
county includes a clause under which the county agrees to indemnify another
party to the contract, that indemnification,clause is valid and enforceable only if:
(1) the contract specifies a maximum dollar amount for which the county is
obligated under the indemnification clause and that amount is appropriated and
certified as available in accordance with R.C. 5705.41(D)(1); and (2) the contract
provides the county consideration sufficient to support the financial obligation
that the county assumes under the indemnification clause. (1999 Op. Att'y Gen.
No. 99-049, approved and followed.)

2. An indemnification clause that does not meet the requirements set forth in
paragraph 1 is void and unenforceable, and insertion of the language "to the
extent allowable by law" or "approved as to form except as to the Indemnification
clause" does not render that indemnification clause enforceable.

3. An indemnification clause that meets the requirements [*31] set forth in
paragraph 1 is valid and enforceable. Insertion of the language "to the extent
allowable by law" into a valid indemnification clause does not change the validity
or enforceability of the indemnification clause. Insertion ofkhe language
"approved as to form except as to the indemnification clause" into a contract
containing a valid indemnification clause renders the indemnification clause void
and unenforceable only if a statute makes the ciause void and unenforceable if it
is not approved as to form.

Legal Topics:

For related research and practice materials, see the following legal topics:
Govemments > Local Govemments > Finance «<J

Govemments > Local Govemments > Administratlve Boerds °J

Govemments > lacal Govemments > Emobvees & Officials PQ

276
httn-//wwav_lexic.mm/rPssr.arnh/rnfriPVS.9 m-rlRda7^(H^nl..id.il.^f.i.it^a47A..At..iO')04X..i.... 71/7lV9MG



Search - 100 Results - 2005 Ohio Atty. Gen. Op. No. 2005-007 Page 13 of 13

Source: Find a Source > OH Attomey General Opinions Q
Terms: 2005 ohio atty. gen. op. no. 2005-007 (Edit Search)

View: Full
DateRme: Monday, November 20, 2006 - 70:24 AM EST

About LexisNexis I Terms & Conditions
4r LexisN(3)(js® Cooxrioht (c) 2006 LexisNexis, a division of Reed Eisevier Inc. All rights

reserved.

277

},ih^•//a^nam,lnwar.^m/^ene..-..7./Me..e7 ...-.iQAe71Al.AL.^A.11..G.1.it...^O^fA...]L.iM[^OR.i.... l1llnF'1MC



Search - 1 Result - § 530 Duration and expiration of contract Page 1 of 2

Source: L ai > States Leaai,- U_S, > Ohio > Restatements & Jurisprudences > American Jurtsprudence 2d ©
TOC: American Jurisorudence. Second Edi6on > I._.1 > 1. In General > § 530 Duration and expiration of contract

17A Am Jur 2d CONTRACTS § 530

American Jurisprudence, Second Edition
Copyright © 2006 West Group

Laura Dietz, J.D., Rosemary Gregor, J.D., Alan Jacobs, J.D., Theresa Leming, J.D., Jack
Levin, J.D., Jeffrey Shampo, J.D., Lisa Zakolski, J.D.

Contracts
V. Modification, Extinguishment, and Renewal

C. Rescission, Termination, or Discharge
1. In General

17A Am Jur 2d CONTRACTS § 530

§ 530 Duration and expiration of contract

Where a contract specifies the period of its duration, it terminates on the expiration of such
period.' Where the time for a contract's duration is not specified, or where the language in
regard thereto lacks precision, the court may inquire into the intent of the parties and suppiy
the missing term, if duration may be fairly and reasonably fixed by the surrounding
circumstances and the parties' intent.2

Observation: Even though a contract may not state in express terms that it is to endure for a
definite period, the time mentioned therein may indicate that the parties intended that it
should continue at least for such a period.3

A contract which names a specific period for duration, followed by a clause describing the
period in terms other than those of specific time, is not necessarily limited by the specific
period designated; the ultimate criterion is the intention of the parties, which, where not
expressed, is to be determined in accordance with the usual rules of construction.4

A contract which, by Its terms, expires on a certain day remains in force for the whole of that
day unless, by its express wording, it is limited to a certain time of the day upon which it
expires.s

FOOTNOTES:

*nl Fritzen v. Concord Life Ins. Co 131111. App. 2d 941 267 N E 2d 676 (4th Dist. 1971 -
Benelli v. Hopkins, 198 Misc. 734. 103 N.Y S 2d 526 (Sup 1950); Mollett v. City of Tacoma.
53 Wash. 2d 729^_337 P.2148 (1959 .

Vn2 Haines v. Ci of New York , 41 N.Y.2d 769. 396 N.Y_S.2d 155, 364 N.E.2d 820 (1977j_

*n3 Manaini v. Wolfschmidt Limited. 165 Cai. AoD. 2d 192, 331 P.2d 728 (2d Dist.__1958);
Maimon v. Telman. 40 III. 2d 535. 240 N.E.2d 652 (1968); United Chemical & Exterminating
S',o v. Security Exterminating Corp 246 A D 258 285 N Y S 291 (1st Dep't 1936); Wilson
v. Wernwag.217 Pa. 82. 66 A. 242 ( 1907 ) .
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*n4 Williams v. Batson,186 Miss. 248, 187 So. 236. 128 A L R. 1138 (1939).

*n5 Garelick v. Rosen,_274 N.Y. 64, 8 N.E.2d 279 (1937).
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Ch. 66 EIF.(TiON OF REMffiDI&S § 1224

for allowing such amendments where it appears that speoiai circumstances
exist that have made the first remedy sued for unavailable, but without
affecting other remedies.30

§ 1220 Estoppel as the True Basis of Election of Remedy

'llle view with respect to election of remedies that is now becoming the
prevailing one and that ougllt to be accepted is that, where a party injured
by a breach definitely manifests a choice of a remedy that is actually
available to him, in the place of some other altemative remedy, such a
manifestation will bar an action for the latter remedy, provided that the party
against whom the remedy is. asked makes a substantial change of position
in reliance on the maaifestation of intention before notice of its retraction.
This makes the conclusiveness of an "eleciion" depend upon the existence
of facts sufficient to create an "estoppal." Cases stating this view are now
very numemOs and hold either that the remedy asked wPs not berred because
there was no basis for an estoppel, or that an election was conclusive ody
because such a basis had been proved.33 Ttle mere bringing of a suit asking

30 Cat.-Schomm Y. Bag, 231 P.2d 39,37 Cat.2d 174,21 A.L.R2d 1051 (1951), adion
brooght agsinst father of ilkgitimate cliild for sqipoet was dism3ssed becaose defeadant died;
this did not bar a subsequent action for bresch of an oaal oonuact fof suppart made by We
fa0ter.

In Wedduogfieid v. Cxegusea, 216 P. 1053,73 Colo. 582 (1923), an amendment sbiftiog
W a temedy in dmasges was ailowed even afta dwe 6sd already bem one appeat to t6e
sapceme caat while the complnint asked fac specffie ptafasnnnea.

In (7ormaa4lead Aa6o Co. v. BearC,188 P.1083, 78 OkL 34 (1920), after the pmchaser
of a maeldne bcwgbt soit for the restiwaion of the purchase piee becanse of a breacb of
a'artaoty, ât sppewed ttat he had naado tdis maiedy unavu7able by sontiniung to use the
meclune aftr keowledge of the breach. Thecomtthawpoo paminad tlw plaiatiff.to amend
his dxision and to get jodgmeat for damages, iostead of testidrfion.

In Speed v. MeMtatay,176 P. 506, 73 Okt. 325 (1918), ms6Urfion was im^'ble becauae
of a 4aosfer to an innocent puzcbssa for vshK. .

31 U&-ln te Rose, 39 P.2d 242 (D.CTex.1930); Nutb Amaiean Cxapbite Corp. v. ASsn,
184 P2d 387 (C.A.D.C.1950), citing Reabtemen4 CoMracts, J 381.

In Lake v. New Ymk Lifo tns. Co, 218 P.2d 394 (CA41h, 1955), catiaar7 deaied 75
S.Ct 606, 349 U.S. 917, 99 L.Fd. 1250, tLe court held tLat tlx plaiptiff's. iemedy on an
insnrwce policy for the mvrender value was nat banvd by his previous atleaopt to xceaver
assets. T6e defendant had noc bxn hamed.lLe com said: "Wbethwr a choice of remedies
has been foIlowed by a mataiat chaoge of poaitioo deaimental to the paRy subseTentiy
sued is an tlemeot whieh may be considered in the applieation of the doctrine." lt cites
Reatateuoenf,, Conhuts, # 381.

Ala.-Registet v. Carmis8ael, 53 So. 799, 169 Ala. 588 (1910).
CaL-Roullud Y. Roseaberg Bros., 224 P. 449,193 Cal. 360 (1924); (huaadea v. St

Hill, 166 P. 1016, 34 Cai.APp. 107 (1917), sembleW.



§ 1220 REMEDIBS Pt. 6

(Tixr conNnued on page 499)

In an action for fraudulent convecsion of a check, it is petmissible to join alterna6ve counts:
(1) for moneybad and received; (2) for damages fortbe tart. But the levymg of an attachment
is a final eledion to claim on the fust count, because it iovolves such a change of position
as to cause an estoppel. Acme Paper Co. Y. Goffstein, 270 P.2d 505, 125 Ca1.ApP.2d 175
(1954).

Idahu--(iridby v. Ross, 217 P. 989, 37 Idaho 693 (1923).

III.-Jactson v. Indashial Board of BL, 117 N.B. 705,280 E. 526 (1917), where choice
was between statotory action and common law action; First NaL Bank v Barse live Stock
Com. Co., 64 N.B. 1097, 198 ID. 232 (1902); Stier Y. Hacros, 40 N.B. 296,154 IB. 476
(1895); Ca36s v. Jones, 46 BL 319 (1868}, Male & Heaney Mfg. Co. v. Hicts,178 B1.App.
406 (1913), fnst btio®og of assumpsit does not bar a later action of replevin.

Ind.-Kahns v. Caates, 92 bid. 66 (1883).

Kaa,-DazneB v. Haines, 240 P. 582, 119 Kan. 633 (1925).

Hy Joseph Goldbager iren Co. v. CGncianati Iron & S. Co., 154 S.W. 374, 153 Ky.
20 (1913). .

Md.-Bolton M'ines Co. v. Stokes, 33 A. 491, 82 Md. 50 (1895).

Mich,--SeLaiek Enterprises Y. Gacaon Prod., 167 N.W. 1011, 202 M'ieh.111 (1918);
Hamisoon, K. & Co. v. Bcidgoan, 161 N.W. 852, 195 Mich. 92 (1917).

Miou.-P¢st Nat. Bant v. Ptyno, 250 N.W. 806,190 Mtnn. 102.92 A.L.R.1272 (1933);
Mulcahy v. Dieudonne, 115 N.W. 636,103 Minn. 352 (1908).

Miss.-Waecinec v. Fant, 74 So. 822, 823,114 Miss. 174, 181 (1917), "tbaeaee elements
of estoppelin the docnine of etectioa."

Mo,-Cowan v. Youog, 220 S.W. 869, 282 Mo. 36 (1920); Jobnson-Bdolman Comm..
Co. v. hfuaouri Pac. R. Co., 28 S.W. 870, 126 Mo. 344 (1894); Brayton v. Guaby, 267
S.W. 450 (Mo.App.1924), fifst soit weot as far as a judgment against the pLinti[t; but it
was aa aside aad the suit d^.

Neb.-Huffman v. Banlceis Auto. W. Co.. 199 N.W. 716, 112 Neb. 277, mversed 200
N.W. 994 (1924).

N H.-;tieker v. Mathews, 53 A.2d 196, 94 N.11. 313, 171 AL.R 296 (1947).

N.J,-Schrage v. I.iebateia, 84 A.2d 750, 16 NJ.Super. 384 (1951).

See the note baan andet 11225, as to Ajamian ►. Sahlanger, 103 A2d'9,14 NJ. 483
(1954), cutia[ad denied 75 S.Ct. 58, 348 U.S. 835, 99 LPd. 659, hold'ing tLat a suit for
danuges for deoeit was baved by loog paaisteace in suit for trscinion when tbe pLdndff
had by his condad affitmed du voidable conttact, aithont amending his eumplsiot for
reseission to ask for the ahnna6ve relief in damages.

In Deediurst Bststes v. Meadow Homes, Inc.,165 A.2d 543, 548, 64 NJ.SLpet.134 (1960),
on remand 176 A.2d 555, 71 NJ.Sapec. 255, the pmcbam of a tuct of laod, by a contract
containing a wunnty by the vendor, was held aot to bave lost his right to demagea for
bteach of wattanty by the fact that he did not "rescind" the coatnct and a^ a
cmveyaooe. }lis adioo did not opaate as a discharge by an "ekc4on of remedy," becaase
thae was no inwosistepcy between the two aIleged ">emedies" and his action caused ao
ahanjge of position by the vandor on which to base an "estoppeL" See alao 1766 n. 89;
11227 n. 67.1Lis csse is dted or quoted in many sections, one of which is 1551 n. 35-

N Yr-Seleoctc v. State LineTeL Co.,144 N.B. 592,238 N.Y. 308 (1924),'k is ptabable
that some ekment eatMr of nlification or of attoppel is at the toot of moat cases, if not
aB, in wbich an eleofiun of temedieA onca made, is viewed as a 8nality"
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(Tezt continued on page 499).

N.C.-Balcer v. Bdwatds, 97 S.E. 16,17,176 N.C. 229, 233 (1918), "getxzally reguded
as beiag an application of the law of estoppeP'; Watre.n Y. Sosmaa, 84 S.B. 760, 762, 168
N.C. 457, 463 (1915).

Warn;n v. Susman, 84 S.S. 760, 762, 168 N.C. 457, 463 (1915). "It may also be said
t6at the aothorities are about evenly divided fa number as to whether the maa bc9ngin8
of a suit is to be considesed as a conclusive election, Poe weight of reason being agitinst
it wben ao one is prejudiced by the change in the fam of relief afterwards prayed, the
dochine of election being founded on the idea of an estoppeL"

N.D,-Kallbecg v. Newbeny, 170 N.W. 113, 43 N.p. 521 (1918).
OLb-Tultle v. Bargett, 42 N.E. 427, 53 Ohio St. 498 (1895). '

OkI.--Sauer Y. Bradley, 210 P. 725, 87 M. 277 (1923); Gorman-Head Anto Co. Y.
Baaen, 188 P. 1083, 78 Okl. 34 (1920).

Pa.--Fennsylvauis Co. fot lnsmances v. Hes, 183 A. 37, 320 Pa. 523 (1936); Hyde v.
Kiebl, 38 A. 998. 183 Pa. 414 (1898).

S.C.-McMaban v. McMabon, 115 S.B. 293, 122 S.C. 336, 26 ALR. 1295 (1922), tLe
doctcine of election of nmxdies is iega[ded as beia8 an application of ihe law of esQOppe1.

Tez.-LcateLec Y. Eaves, 259 S.W. 970 (Civ.App.1921); Lewis v. PoweB, 205 S.W. 737
(Civ.App.1918).

Ttita saXion Is dted in Letterman Y. City of Tacoma, 333 P.2d 650, 654, 53 WasL.2d
294 (1958). By ststufa, a firemaan was given an elecHon between pensioo rights undet a
prior staaue or a law one. He made an eleafon, not knowing until We present decision
tltat cettain atatutory provisions v we imconstiunional. His election mder 8ds mistake was
held a.ot to be bindiag, in tlx abseoa of aa ettoppel by teason of ahsnge of Positioa.

1n Schiophanx v. Krooaetok, 79 N.W.24 76, 274 Wis. 1 (1956), the couit quotea with
approval fiom the opinion in Rlcker Y. MatLewa, 94 N.H. 313,53 A.2d 196,199,171 A3..R.
296 (1947) cited'm this flote.

In Richacd Y. Credit Saisae, 152 N.B. 110, 242 N.Y. 346 (1926), tbe defeadant bcote
its eonuact to establish a«cdit abroad, and the plaintiff soed for the natitation of the
considecation paid. The cowut said; '7n tbe other situation, which in the view d' jeacned
aathu+s is not propedy to be ^a^zed as m instanoe of iesdsslon at atl (Woodward,
Qussi Contracts, 1 260; Anson, Contrects ICmbin'a Bd.), § 402, note), notice may be Sivea
at zory time within the peciod of ft Statate of Limitatioasvokss delay woald be inequitable.
Such inequity will tault, for im4nce, if tbae is propaty to be returned, or if te]iaoae npon
apparent acguieacmce wal result in hacdship or opp[rssion. 'Indeed it is probable 9ut some
elemeot eit6er of iatfixtion or of estopQel is at the root of most cases, if not aB, in which
an eledion of remedies, onoe made, is viewed as afimliq' (SchencY Y. State 14ne Tetephooe
Co., 238 N.Y. 309, 31Z 144 N.B. 592). Ioaction wi@aat moce is nat tanmmouat to ahuice."

In Irinst Nat Bank v. Beise live SttoakC.ommiasionCo., 64 N.B.1097,198 B1232 ( 1902),
it was hdd tLat me biuging of an altacLmrnt sart by the plaiotiff, kter dismissed witlwut
ptejudice, was not sadt an eledion betweea altecnative remed'us as ta esasp ft paafaW
5om aftrswarda maintaioiog a blll of iMUpleader. ILe ooutt said: "T6e word 'eledien,'
as applied to remedies, is bat anotbei.tetm for•'estoppel.' Titere is no element of eatoppd
by rocad, as ft attarLa>eat sait wasAiot pmsatfed to judgment; and deae is no esfuppel
in pais, for neitLec W. not iLa bank has takeat such action, in wnsetNenoe of the auioy out
of tIu sttaehment, alat they will receive detritnwt, in a bgal sense, from ft condaa of

Plaintff"
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(Tut continaed oa page 499)

la Lewis v. Powell, 205 S.W. 737 (Civ.App.1918), the coott said: "lbe tnote teasonabie
tole is that the mete bringing of an action which bas been dlsmissed before jodgmeat, in
whicb no element of estoppel in pais has aeisea--that is where no advantage has beengtanted
and no dehiment has been oceasioned--is not an elxtion .... Election is treated as an
estoppel in pais. Now, estoppel ia pais, independent of conaact, atises from act or conduct
which has induced a change of position ia aocordance with the real or apparent iatention
of the paRy agaiost whom the estoppel is lodged" hi this case the eoutt held that an attempt
by a mortgagee to fotsclose by a ttustee's sale that was ineffective because tbe appaintment
of the itusfee was itregalar, was not such an election of one altemative method of fotxlosure
as to bar a subsequent fonx.losute by court action.

In First Nat. Bank v. Plynn, 250 N.W. 806, 190 Mim. 102, 92 ALR 1272 (1933), the
court held that the makiag of a levy, ptomptly abandoned, by a ebattel nnatgagee on the
mortgaged pfopeRy did not pteveat him from afterwards proceeding otherwise twder the
ptovisions of the mottgage itself. A levy on tbe chattela as the ptopeRy of the mottgagot
was not an opetative elxtion to abaadon his own property interest as mottgagee. 7be toott
said: "It is a safe poemise that a paety should not be bound by an ekctiou aakas he bas
potsoed the chosen course to a determinative conclasion, or has procured advantage
therefrom, or has themby subjected his adversary to injury."

In KaBberg v. Newbury, 170 N.W. 113, 43 ND. 521 (1918), the court seid: 'The real
basis for a binding election is estoppel, aad if the ele<xion is held binding or not binding,
depending upon whether or not the ekments of an estoppel ate present, no injustice can
result. ln the peesent case the appe0aut first sought to avail himself of his right to rescind,
and in the aotion btought litigated every issue that is material to the maintenance of his
pn»aeat aation. His advetsaty not only telied upoa his cboice to the extent of ineatiog the
is.mes ptxsent, but, aftm the detumioatioa of the case, he dealt with othets on the attrngth
of the tesult. We are conviaxd that, under tlte faets smted in ihe main opinion and ¢peated
hae, tlte appellaat should be and is estopped to maintain the aclion at bar.°

In Del Vecchio v. Del Vexhio, 148 A.2d 554, 146 Coon. 188 (1959), a widow had a
ohoiae betweea aocepting beae6ts as laovided in het busbaad's wtll and assetUag hc right
to a widow's share under statutes of distribution. The ooatt rightly classified tbis as a ehoice
between "4igbts° ratlter than betweea'Yemedies"; bat it tigbtly held, also, Wat in eda ase
the widow's statement of an ela4ion to take the staaaory widow's share was not fmal and
coneloslve unless her choke was with knowledge of the matetial facts or theae iad been
such a chaoge of position by otber parties in reliance on her statetnent as to create an
"estoppel.^ Her statement ceminly did not oonstirtate an elecfion between remedea for s
"breach of duty," since no such breach was alleged.

If a p]aintiff ficct saes for resUitiation this action will not be dismissed by reason of his
btiogiog a later aaion fof damages for ftaud. C7atk v. Kitby,.153 N.E. 79, 243 N.Y. 295
(1926). A similar decision was rendered in Olto v. Yomg,127 S.W. 9. 227 Mo.193 (1910).
Also, an actioo for damages wia not be dismissed by trawn of the plaintifl's mmoerssfnl
effort to amend and get judgment for restitution. Rasmussen v. Hungerford Potato C:towets
Ass'n, 195 N.W. 469, 111 Neb. 58 (1923). See also Cowan v. Young, 220 S.W. 869, 282
Mo. 36 (1920).

See also Woodwatd, Quasi-Coatncts, y 298; ICeeaer, Quaai-Contracts, p. 203; Atuel^
in 34 Yale LJour. 665; 16 Law Q.Rev. 160, 269; 26 Harv.L.Rev. 707; 27 CoL1..Rev
ato Bijur, J., in Bank of U.S. Y. National City Baok, 206 N.Y.S. 428,123 Mise. 801, (1
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one remedy rather than another practically never affords ground for an
estoppel and is not sufficient reason to deny an application for an altemative
remedy.a2

There are, indeed, cases laying down the rule that the bringing of a suit
for one remedy is a conclusive election that operates as a bar to any
subsequent action for an alternative remedy.33 In many of these cases,
however, there was ample basis for an estoppel, of which the court was
fully aware while stating the reasons for its decision in terms of election.34

32 GI.-Auguaon v. Pajatdo, 27 Ca1.Rptr. 72, 211 Ca1.App.2d 119 (1962), piaintiH aued
for damages for breacL of defendant'a contract to aetl 1aod. This was not such an "elxtion^
of remedy as peavented the plaintitf from atandiag to seek speoific pesfoemenca The
defendant Lad expended $5,000 in imptovements dnting tLe two yeata; but this was not
sufficieot for an "estoppel" for tLe trasoo tLat the ttiai court allowed the defendaa to totain
aB income teceived for tlie 4 yeats between bteash aod orial, this being gteatly In excess
of the expenditures.

Soe Restatement, Contracts, ¢ 381 and CommenL

3+ U.S.-Useohutd v. K¢kpy4ict, 258 F. 293 (C.CA.8th, 1919).

Arlc.-BeWing v. Whitlingtoa, 243 S.W. 80$, 154 Ark. 561 (1922).

Ga. -Boacd of Fdocatiou Y. Day, 57 S.B. 359, 128 Ga 156 (1907), dictum.

Iowa--EOis v. Auois & RoLliog, 173 N.W. 282, 187 Iowa 423 (1919).

ICan,--dirland v. Waymiee,191 P. 304,107 Kso. 384 (1920), c[. Aaenell v: Hsiues, 200
P. 582, 119 Kao. 633 (1925).

Mass.--Connihan Y. ThomQson, 111 Mase. 270 (1873), dictam

Midt--Van Schetpe Y. UlfMg, 206 N.W. 323. 232 Mufi. 699 (1926), etiticiaod in 39
IiatvJ..Rev. 772; IiTMZ v. Jacob. 128 N.W. 211, 163 M'ich. 280 (1914 d'utum, eE caaes
eieed'm paecxdiog note; Tfiompsou v. Efowad, 31 M'icL. 309(1875), a waivei of tat cae.

Minm-Aho v. RapublirLoo etc. Co, 116 N.W. 590, 104 Miao. 322 ( 1908), dictum;
Pedemn v. Cbtisto$'etson, 106 N W. 958, 97 Arnn. 491 (1906), diCmm.

NJ,44dad v. Pay, 129 A. 185, 98 NJ.Fq. 377 (1925).

N.Y.--Taty v. Munger, 24 NJ3. 272, 121 N.Y. 161 (1890), ttiGUm.

Tmnr-tiriizacd v. lYpe,191 S.W. 969,137 Tean 103 (1916), ate strong disaen% O'Bryan
v. Gknn, 17 S.W. 10130, 91 Teoa 106 (1892) [said by the M'iasoor'i comt In JoLnson-
Btinl®an Comm. Co. Y. ldisaouti Pao. R. Co, 28 S.W. 870, 126 Mo. 344 ( 1894), to be
"inconsistm with masou aed jastica"j.

In Teny v. Mmger, 24 N.E. 272, 121 N.Y. 161 ( 1890), it was 6dd tLat i judgmeat in
asmamps6t agaiurt oae of two conveitas of gooda buoed a subsafueut.toR acHon agaiost
a pria eunver". The cowt seid, also, thm-maely 6ringic g the assampsit action woold have
been a fiml eloaion with iespa:t to aB the tort feasora. This case bas been severely aod
justly aitieised by Seenar, Quati-Coohacts, p. 210.

34N Y.--Coorow v. LSttk, 22 N.B-346,115 N.Y. 387 (1889), in t6e firstauit tbe pkintiff
attac6ed proputy of the ddendant and• actaally received pat paymeot, alrLongh not
ptoactvtlag dw suit to judgment '

in Robb Y. Vos, 15 S.Ct. 4,155 U.S.13,39 LJid 52 (1894), the caae was one of tati6cation
of the nosw6oiixed act of an ageat, aod also the posidoa of other parties bad bxu saioualy
affected.lLia cesa was cited in latettype Cotp. v. Polver, 2 FSupp. 4(D.C.FIa.1932), wltece
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In others, the first case had been carried to judgment on the merits, sathat
tbere was a discharge by merger or by res judicata." Other cases, however,
caunot be so distinguished, but should be disapproved on the groand that
thgy work an injustice to an innocent party in favor of a guilty one.36 This

the plaiatiff's choice was between claiming 6tk to a chattel under a condifioosl sale
iesuvatlon or claiming as a moatgagee wda a ehaud mortgage. As a seller of the ehattet,
he had attempted to seano himself by both melhods. It may be that tLere was a suftcieat
baais for an estoppel agaiost maiataiaiug tepievin after first suiog for a decree of foreclosure,
thM suit having been dismissed on appeal wiBtotK a fiaal dGecmination.

In 1ltompson v. Howard, 31 Midt. 309 (1875), the fust surt had 8oae to ttial, aod after
a disagaxment by the jury had been dismissed; but since a aew action for the ssme wmody
could have been maintained, it would seem thst a suit for the altetaative remedy would
also be pcoper.lbp theoty of catd'ication, on whidi the deoision was based, is twteoabk,
if respect is paid to fact, and not fictioo.

3s F7a.-Weete v. ltecve, 61 So. 749, 65 Fla. 374 (1913), bill for rescission held baned
by a p¢vioua action for damages for fiand ia which jud8axat was for the defendant. It
is evideat that the issue as to fraad had been finally adjadioated

Wash.-%imble Motor Car Co. v. Androw, 215 P. 340, 125 Wash. 225 (1923), claim
for contract peiix of machine allowed ia adminiatration of huyets estue baaed a sjbuqueat
adioa for restiuNioa of the machine.

In Paoli v. 24out, Inc.. 157 N.B.2d 79, 2 IDApp.2d 53 (1959), Uro plaintiff, a pateotee
who had given a liceose to the defendant, brought suit in two counts, the fitst for specific
pafotmaace and afBemance, the secoad for cancellation and disaff+t^s`.̂ ^' He eieqed to
pmceed to trial on the fitat oount; aad he obtaiaed a jadgment for royataa dua IAier, he
brought the p¢seal suit for caacellatioa aad rescission. The eoact held that the sait was
batted by a cmehmve election betwera. the two iacaosisteat remedies.

In U.S. v. Hougloam, 81 S.fx. 13. 364 U.S. 310, 51:..Ed.2d 8, KLearinB deaied 81 S.Q
376, 364 U.S. 938, 5 L.Hd.2d 372 (1960) a fedaal atadtte 8ave to the Govecameat, in
tccovenog damages for freod, a choia of t6ree meamua of rooove+y.'ILe Govemmeat filed
a rnooplaiot asldag damages measured m memrr number oae. It thm moved for permissioa
to file an amended complaiM aslmg damagea measiued in a secand manaer. Up to.dtis
po7nt there was no election of mnedy. W'Nhout pres.va8 its motiao, the Oovemmeat filed
a oew compiaiat in aocood with its oti;ioal eomplaint aad oMaiaed judgment thmwa. It
thea appeakd on the gtound of ;aadequacy of the movuy.lhe comt held (two jodges
disseatiag) tlmt thae had been no elecfioa ptiveatiog it fcom stiD claimiag under the aecaod
altexm8ve meaaut e. 7Le disseating opiaioa aska: "7f that conduct did not effax the ekctioa.
I would ask what conldT This treatiae nwst iefer to tlke majowity opiaioa for the asawer
theught to be sutficieat 1he Mgment had been appeabd 8om aod so did not mste the
issae as to inadequacy ies judicata. See also a note under 11277 a. 7.

36 In Friedecichsen v. Reaacd, 38 S.Q 450, 452, 247 U.S. 207, 213, 62 LEd.1075 (1918);
the oaat said: "At best this doctrine of elxtioa of remedies is a hatah, and aow ltrgely
obsolete tde, the scope of which shonid not be ezteaded." Approved and followed ia.
Abbadessa v. Puglisi, 124 A. 838, 840, 101 Coaa. 1, 7 (1924).

automobIle,ia King v. Guy, 297 S.W.2d 617, (b1o.App.1957), the buyer of a used
msny btaches of an oaal watraaty, oSeted to retmn the machine aod sued for hia
hadt. Howeva, he coatiaued to make use of tlw mecLiae.lbe court held that ha
'tvaived" his right to testimlioa.lhe selkr moateaclaimed for the bslaaa of the
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injustice is particularly obvious in those cases in which the plaintiff was
held baaed by his election of a remedy that was in fact unavailable to him,
bat for which he 6ad mistakenly sued.37 One who sues for the enforcemeat

11 against Hds cauntuctaim the buyer attempted (withotu ameadmmt) to recoup ia daaeages
for beaeh of wamaty.lLe cotnt held t4at aNhoagh merely btioging suit did aot operate
as eo election, prooeeding with lhe suit mtit judgment was an elxdion that bsrnd Lis claim
for damages; so beld even though the judgment in his own sait was againat him. Obaerve
that w6ea t6e plaintiff fi[st beoagbt snit (okarly a suit for testidttioo) be bad a cboia of
remedies, but that what judgment was tendered be had no sucb chQice; tfiis was due to
bis own coaduct afta btiagiag suit.lLis might bc the basis for an estoppal, but the mut
says that We electM was final, even ahough ft seller safFeced no loss or cha uge of posiaon.
The eowt's reasoning is not in baemosy with this aatise.

37 In U.S. v. Oiegon Lumber Co., 43 S.CY. 100, 260 U.S. 290, 67 I..Ed. 261 (1922), it
wss lteld tlnt, where the Aaited States btougbt suit to aonul a patcat fatftend aad ptosec:soed
it to jadgmwt in which it was beld dvt thia reanedy was bsaed by a six-yeat saatare of
limitations, tbis cOnstk"ad sueb aa electiau of temedies as to bar a subseqoent actian for
dsmages for the 8aud. Taft, Holmes, and Brandeis d;sseated; and the decisioo sIIould be
d'isapp[oved. But at aB events, it does aot hold tlut bringing tbe equity soit was a fimi
ebcaon. Thst sait was pmsecuted to an advetea judgment, fotciag the detendut to defeod
aad to inwr heavy oxpease:.See, also ezpreasing diSApptoval, Nuvan v. Boud of Public
Iast « 88 F.2d 175 (C.CAStL, 1937).

In latettype Corp. v. Pnlvet, 2 FSupp.4 (D.C.Pls.1932), the laogusge of the &*i¢t jadge
is subjxt to etiticism as wneana ekctioo; bot it was exprusiy stated tbat it bad aot 6een .
detetmined that the &st ir.mady sought (fotectosace) was a¢tuaRy uoavat7able. If it was in
fact wavaiLable, the cotat cenaialy sbnuM have sustsiaed ahe ptearot ao6oa (teplevin).

ffi Soheock v. Staoe Line Tel. Co., 144 N.B. 592, 238 N.Y. 308 (19241 the court
disiagoisbed the Oregon I.amber case. IicrF, tLc plsisofF had brought siiit for datnages for
fcand, but on finding tbat this nmedy was baeed by etadft of limitaficos, wiRLdiew thc
suit aad btougbt a biB in eqoity for rosciesim aad tectitatioa.lhe coaaLSastaised this btll.
It said: '7t ie probabk that some ektueot eiqrr of tffii5atiou or of eaooppel is at the root
of most rases, if not all, in afiichaa electiam of remediaa, once made.7s viesKA as a 8oality."
And fatthea, die court said: "An elcction of remediea ptrsapposea a right to etect. It 'is
simply what its oeme impotta; a ebaia, stwtvn by aa overt act, bawem two iaeonsistest
rigpts, oithes of which may be sssened at tbe wi71 of ehe obooser alone.' If in tndh 1Lae
is but one temedy, and aot a c4wice betweea two, a fmitkss tecwtse te a>rnedy withbeld
does not ber zecomae theaeaRer to ft nmedy allowed .... The plaiatiff thought he bad
a remedy at law, aad so thiaking sued for damages. In truth be bad no such owtody, foc,
irrespective of his laowladge of the 88ud, bis right of aaion for damages had beea baried
by lepse of tima The defeadaota have blodred bis ieeomae to a temedy afiich he had not.
Tbey now say thst bec8use of his mistake, be awat be beld to bave renoueafl forevec ft
remedy be bad. '7hete woold be uo sease or ptiacipto in sudt arale.'"

OBta casesboMing tlwt an atkmpt in good faithto geta remedy tbet is ootiu faat available
is no baG by "elecoian" or othawise, to a sttbsequrat aalon for asothet nmedy:

CaLr-Agar v. Wiostow, 56 P. 422, 123.eaL 587 (1899).
Iadr--Buach Y. Orave, 111 Iad.. 351 (I887).

Mass,-Saow Y. A1ky, 30 N.6. 691, 156 Mass. 193 (1892).
Mino.-In te Van Notmaq 43 N.W. 334, 41 Mim. 494 ( 1889).
Neb.-State v. Baok of Coromare, 84 N.W. 406, 61 Neb. 22 (1900).
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of a written contract, and is refused. judgment because the court holds that
the evidence offered by him contradicts or varies the writing and is excluded
by the "parol evidence rule," is not barred from maintaining a second suit
asking "reformation" and enforcement:38 Originally, this was justified by
the fact that common-law and equitable remedies were not available in a
single court. Even under some modern systems of procedure, the distinction
between the remedies of enforcement without "refolmation" and enforce-
ment after "refolmation" is still recognized, so that an unsuccessful attempt
to get the first would not bar an atteffipt to get the second.39

In still other cases the court may put its decision in terms of election,
although the real ground for refusing restitution is. that the plaintiff has
received and retained property under the contract, the retum of which is
required as a oondifion precedent to the remedy of restitution.40 Cases of
this kind are treated in anothor section. Failure to put the other party in
statu quo may bar a remedy, but it is not an election of remedy.

The basis for an estoppel may be made out not merely because of a
change of position made by the defendant in reliance on the plaintiff's

38 U.S.-Northan Assurance Co. v. Gnnd View Bldg. Ass'n, 27 S.Ct. 27,203 US. 106,
51 L.P.d. 109 (1906), affirming 73 Neb. 149,102 N.W. 246 (1905); Sadowsli v. General
Discount Corp., 81 P.Supp. 381 (D.C.Mlch.1948).

39 It axms clear that under most modrm ayafems of code procedure or of tules of enuet
the ptaintlff would not have to ask for tbe,se nemodia in sepaote acfiaos; also. the `Oxol
evidence cnle^ ahould nevu cause the exchuion of relevant evidwce offered fat purposes
of iatapidation or tefoemstioa. But if a court iefuses to admit the evidencs, evm though
eeroneously, on grounds t6at woald not have beea appliaebb'Sn eqaity: it abooW not clvrge
a puty vNh haviug made a voluntary ekation or aasut 8ist Hte whole matta is oow tes
1udicats-

CL Angel Y. BuOmgton, 67 S.Ct. 657, 330 U.S. 183, 91 LEd. 832 (1947).

bCaL--Herdan v. llaaaon, 189 P. 440, 182 CaL 538 (1920).

Pla.-hfuell v. Watson, 49 So. 149; 57 Pla. 111 (1909).

Ga.-Aandea v. Lang, 36 S.E. 100, 110 C3a. 392 (1900).

IDrSanford v. Bmacy, 34 M. 468 (1864).

iud.-Axtel v. Chase, 77 Ind. 74 (1881).
Iowa--Bllis v. Annis & Rohliag, 173 N.W. 282, 187 Iowa 423 (1919).

NebtAlBee Mfg. Co. v. (irape, 82 N.W. 11, 59 Neb. 777 (1900).

Tmnr-I.ambom & Co. v. Cmea, 262 S.W. 467, 150 Tann. 38 (1923).

Wts--Muellet Y. Micbels,197 N.W. 2D1,184 Wis. 324, modi6ed 199 N.W. 380 (1924).

Iing. Reynolds v. Ndson, 6 Ivfad. 18 (1821).

The aoxptanoe of a aWlemeat or of any substantial advantage, under and by vitdm of
a c)aim of oae altmnative remedy, win bar a subsequent claim to a different remody.

US.-Holmes v. aenty Jenning & Sons, 7 P.2d 231 (D.C.Or.1921).

N.Y.--Conrow v. Littk, 22 NH 346, 115 N.Y. 387 (1889).

S.C.-1ricMelua v. MeMahoa, 115 S.E. 293,122 S.C. 336 (1922), aemble.
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Ch 66 FLBf7YON OF RffiNBDIES § 1220

election, but also in some cases by reason of the effect of the plaintiffls
own conducL '1]te form of the procedure invoked by him may be such as
to make it unjust thereafter to harass the defendant in a different maniler.
So, it might well be held that, after suing for one remedy and acresting
the body of the defendant, it wotild be inequitable to permit another action
for a different remedy.41 Likewise, the levying of an attachment or the
obtaining of an injunction might sometimes involve so serious a change
of position as to justify the batring of a later action.42 In such cases,

41 in Frisoh v. Wells, 86 N.B. 775, 20D Mnss. 429 (1909), it was bdd that a¢ actioa of oo-
picvin for 8ue rrslitutiou of goods was bamvt by the fact tbat tbe plaiatiff bad pceviously
brougbt suit for the priee and had atrestod and held the body of the debtor mtil bis discharge
by taking tbe poor debtocs' oath. Tlw. coort said: '4t is not, however, tlw judgment wbuif
may be o6taiaed, but tlw commrncement nf a anit to eafotce a coeaisting inconsistestxmoWy
in a rnnrt baving jueisdiation, which constitutes the deciaive sot, and makes the oleofion
bindiag.^ It might wedl be beld, bowevm that the aQest of the defeadant was a sufficient
bssis for an estoppel, evea though it involved aw volantary act oa the paazt of t6e defeadaot.

42 In Rice v. Reed, t19001 1 Q.B. 54, dK plaintiffs goods had been oanvated by one
S and sold by him to the dedenda¢t, who bought with kcowlodge of the tott 1Le plain6ff
first sued S for owaey bad and maved and gat an injuxfioa temainiag a baok fiom patting
wah iho fimd paid by 9x defendant to S md deposited by him in8w bank. I.ates, the plaietiff
sned t16e praant defeodant for bis convasioa of the goods and was given judgnoent Iiae,
8w tying up of the money paid to S might pahaps be beld to estop tlie plaintiff fioan string
S m a litet tott aetion; but tbe tnmey no 1'onger be7ongtd to the defendant, agaiast whom
the second suit was bcmght, and lencx was no gioimd for an estoppel in bis favor.

Bringling wit for beaoh.af oaot<act and tevyieg an attxbmeoC Iraer tort acfion barred.
Bstrada Y. AlvatW 240 P.2d 279, 38 Cat.2d 386 (1952).

.1ftar yoioiag with otba ac^tas in sniog for the appoinunmt of a teoeiva and in tyang
up fuods by iaju¢cdoa, a eteditoe wiR not be FmOAd to Poceod wpw"y by toAmmL
'Zbe ioteiveoiag dgbts of his co-oouoainon in flw teceivaship may be seciously affected
by the attachment." Waaioa Y. Fant, 74 So. 822, 114 Miaa. 174, 181 (1917).

. But in Fust Nat. Bank v. Flym, 250 N.W. 806,190Knn.102, 92 A.L.R. 1272 (1933),
it was held tlwt tLe meling of a lavy on pmpetty, ptmmptly discontiaued, did not eatop
the creditor fium procading odwwiae imder 8ie wos of a mottgage.

See funha:
Ia. d.oaasown v. Glsss, 20 So. 8911, 481aAoa 1422 (1896).

pLio-Fiedaicl^on v. Nye, 144 N.B. 299, 110 Ohio SL 484 (1924).

Tez.--Seamsn's Oil Co. v. Guy, 276 S.W. 424 (Ctv.ApQ.1975).

In Lenard v. Bdnwads, 312 P.2d 308,151 Ca1.App.2d 764 (1957) the pmehaser of a motel
btougbt a complaiat containing two causes of action, oaa for teacission, the othea for
damag.es. Pdac theceto de had obtained a proliminary injunatioa fatbiddiog the defeudaut
firom diepoaing of pmtnissoty naa givea by plainliff as put of tiw priee. Lata, the ptaintiff
abaodnned bis elaim for rescass9oq obtained a jmy ptial, and recdwed a vadict and judgnrent
for damagas. Ybe defendant appaaled, aBeging riafby obtaining 8w mjumclion tha pkiate8'
bad "eiaxed" a remedy "in equitp" for rcatjuion and was Ihdeby bmed f[m maintaining
his aqion "at Lefi' for damages. The court bdd tLat tbae bad been no elecfiam. It said that
the plaiutiff was entified to the pielimiuary isyuaction as an iaoldent to either or bo16 cauus
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§ 1221 RII,fEpigs Pt 6

however, the court should not talk in terms of election, but should consider
the inequity of the plaintiff's conduct and the weight of the reasons
advanced for giving effect to an estoppel. The purpose of all supposed rules
as to election of remedies is never to deny a remedy to an injured party;
such niles are for the purpose of preventing a double recovery for a single
injury and to prevent multiple and vexatious litigation.+3

§ 1221 Meaning of Statement That Remedies Are
Inconsistent

In order to avoid the injustice that would follow the appHcation of some
of the commonly stated nrtes as to the election of remedies, there has been
some juggling with such terms as inconsistent remedies and alternative
remedies. It is highly undesirable to make a decision appear to rest upon
such verbat distinctions. Certain legal relations are, indeed, inconsistent with
others. A cannot have a right that B shall pay him money, while at the
same time B is legally privileged not to pay it. Right and no right in A
are "inconsistent"; duty to pay and privilege not to pay in B are inconsistent;
right to payment in A is inconsistent with privilege not to pay in B. A right
in A that B shall not hurl rocks upon A's land is quite inconsistent with
B's privilege to do what he wilt with his own rocks. So, also, power in
A to act as B's agent and to bind B by contract is inconsistent with disability
in A and with immunity in B.

The legal relations indicated above are logical contradictories.44The
same cannot be said, however, with re.spect to the various legal remedies
that are available. There is no necessary inconsistency between specific
performance and damages, or between damages and restitntion. If it were

of action. This being so, applying for aod seauiug such an injonction could aa possibly
constinee an ele<xlon to pmceed on eithrr ooe .... But, mder the modan view, befae
an ekaion wiIl be held to have been mde, aD da elements of an extoppel maM be present."
To this effect it quoted from Pecific Coast C'hetae, Iac. v. Seaaity First Nat Bank, 286
P.2d 353, 356, 45 CaL2d 75, 80 (1955).

43See Ktat Nat Bank v. Plynn, 250 N.W. 806, 190 Mian. 102, 92 A.L.R. 1292 (1933),
Restatement, Conhacts, 1381. Comment e.

k B should be observed that such retafioos are not at aB contradictory if ihey am not
selz6oos wilh the same person. A can have a cigbt Bat B sheB pay money, while at dke
same time C hss no rigbt that B shall pay it A can have a right that B shaR nat throw
toclrs on A's land; while at ibe seme time, with respeot to C aod ianamerable thBd pasom,
B may be legally pcivHeged to tLrow as many rocks on A's land as be Pteases. In any
patticalar case of rock throwing by B on A's land, the conct must decide betwxa the two
caatradicroties, tigtu or no right in A, ptivitege or no psivBege in B. If it decidea t hat B's
throwing was toitioos, it is holding nut B did not have the legal privilege of tluowing his
rocks that way.

See discussion in Oadtaaek v. Oadrasek, 238 P.2d 535, 172 Kaa. 100 (1951).
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(Y,. 40 ELIMINATION BY WAIVER OR PREVENTION § 40.2

contracts. To create an "estoppel," both parties must act but mutual expressions
nf agreement or an exchange of agreed equivalents are unnecessary-'5

In transactions for the sale of goods the buyer sometimes "waives all warranties
express or implied." Such a "waiver" merely linuts the number and kind of
promises the seller makes-that is, limits the extent of the vendor's obligation to
Ihe buyer. In this chapter we are not dealing with this kind of "waiver," but we
start with the assumption that a contract has been made, in which the legal duty
ur a party is conditional on some fact or event. The problem is did the second
party, by some act of "waiver," make the first party's duty (as well as the first
party's own correlative right) unconditional on that fact or event?'6

§40.2 Waiver of a Condition May Be Effective Without a Consideration

In the chapters on contract formation, we saw that a promise can become
cnforceable by reason of factors other than a bargained-for-exchange. The

15. In Colbath v. H.B. Stebbins Lumber Co., 127 Me. 406,144 A. I(1929), the defendant

prumised to pay $10 a thousand for -the excess of certain lumber above a specified amount if such
cxcess should be determined by December 31. With respect to the defendant's alleged "waive>" of
this time condition, the court said: "While there may be all the elements of waiver in estoppel, the
cunverse may not be true; for a party may so conduct himself as to show an intention to waive his
rights when the adverse party has not been deceived or nusled thereby and no estoppel would arise,
tdthough a waiver may well be found. In voluntary waiver, the result is intended; in waiver by
estoppel in pais the conduct may have been voluntary but the effect, as a matter of law, may not
have been intended..."

A waiver, whether of a condition or of any other defense, can be conditional in express tenns;
imd if the condition is not fulfilled, the waiver is inoperative. Lidral v. Sixth & Battery Corp., 47
Wash. 2d 831, 290 P,2d 459 (1955). See also § 1239. Condition of a charitable subscription. In re

field's Will, i t A.D.2d 774, 204 N.Y.S.2d 947 (1960). Decedent subscribed $125,000 to a charity, .

nn condition that a total of $2,000,000 be subscribed by a certain date. The charity received an oral
prumise of $750,000, payable in insdallments, without fixing definitely the terms of payment.

Ikcedent, as a trustee of the charity, participated in the charity's making commitments and
obligations in reliance on the oral pledge itself and also in reGance on this trustee's subscription as
baving been made enforceable by fulfrllment of the condition. Without deciding whether or not tho-
ural pledge of $750,000 had become enforceable, the court held that, because the decedent
juognized the fulfillment of the condition of his own subscription, his executors were estopped
liom asserting its nonfulfillment. The charity was held entitled to the promised $125,000.

16. In Nichols v. Williarns Pontiac, Inc., 95 Ga. App. 752, 98 S.112d 659 (1957), the defendant
nold an automobile to the plaintiff, representing it both orally and in writing to bea "new Pontiac."
In fact it was a used car. The bill of sale stated that the buyer waived all warranties express or
itnplied. The Court held that the seller was liable in damages for breach. The waiver did not operate

to nullify the seller's obligation to deGver a "new Pontiac," or to make his misrepresentation less

rongful.
This section (§ 752, 1960 ed.) is cited in East Orange v. Board of Water Comm'rs, 41 N.L6,

194 A.2d 459, 465 (1963). The city leased land at a low rent conditioned on its continued pubflc

aze as a golf course. The city's failure to object for some years to its use as a private club was not a

"waiver" of the condition subsequent to the leasehold. The lease was terminated.
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§ 40:2 CoNDIT1oNs

promisee's substantial action in reliance on the promise may be such a fq
Certain kinds of antecedent events called "past consideration" may cause rcli
We need not be surprised, therefore, to find that a promisor can somedtncs t
conditional.duty into an unconditional one by a°waivei" of the condition wi
any consideration. The decision depends, however, upon the kind of condi,
being waived.

Generally, the proniisor's waiver of a condition is followed by the pmntl
substantial change of position. At the very . least, the promisee. will be indu
the waiver not to perform the condition; if the conditiorr consists of some 4
foibearance of the promisee. Thus, if a pronrisor's duty to convey is condill
on payment by a stated day, the promisor's waiver of thecondition may ini
the promisee to tease efforts toraise the money and. to forbear to pay on tho
Here we have ample reason for an estoppel, or for the enforcement of a pro
because ofsubsequentreliance.

In many cases, however, the waiver takes place after the failure to perfirrtn
condition has ah-eady occurred, and the promisee makes no subsequent chanyt
position on which to base an estoppel. Suppose that. an iusuiance company,

..the insured's failure to pay a prenlium on the last day allowed, promises th
will "waive the forfeiture" and reinstate the policy on "satisfactory evidef
insurability." This new pronuse is binding in acCordanee with its terms."
past transaction,.including the execution of the policyand the insured's payl
of premiums, is a sufficient basis on which to rest the new pronlise withott
new consideration for the promise or the promisee's new action in iefiance V11
new promise. Of course, the promisee must sbow performance of the condi{i
'of the new promise, whatever they may be:

In a New Yark case, Clark v West, in a contract,between a.publisher uA
writer, the author promised to write a law book and to refrain from cirin}

17. Thonopson v. Postal life lns. Co., 226 N.Y. 363,123 N.E. 750:(1919). By a`waivCt"
company recreates a duty to pay in accgzdance with the tumsof the policy. AlthouKh It
discharged, 1be company is again bonnd. If the promise had been an.original pmmise to inwll
would not be eaforceabie withoM oonsideration or its equivaleaL -

Whenever time is made of.the esseace, the condition anusualty.be waived. Otdinsrily. Ihpti
of a performance is not a mateaial part of the agreed equivalent of a return promise. In re Cnin
105 F.2d 197 (9th CSr.1939).

Condition of delivery of goods on time can be waived even after the, Dime has expired. ttn
Hymaaa(1920)3 KB. 475. . . .

In Nathan 1NiBer, Inc: v. NoAhern'Ins. Co:, 42 DeL 523,39 tiYd 23 ('Supa.Cx. 1944).
proofs of loss within 60 days was an express condition of the insurer's duty to pay.lla: inA
recogniaon of its continu9ng'duty to pay, even dangh made.affa expiiation of the 60 dqt
without any cLange of position by the insa[ed, was held^to be an operative waivex of the cqtdit

'W
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Ch. 40 ELIMINATION BY WAIVER OR PREVENfION § 40.2

intoxicants. while so occupied.18.The publisher. promised to paytwo dollars a
page, if the manuscript should be accepted.and published. Further, if the author,
Clark, actually forbore to drink, John West agreed to pay an additional four dollars
per page. The author did not forbear to drink, as the publisher knew. When the
manuscript was done, West accepted and pubHshed it. In the.suit to collect the
extin. four . dollars per page, Clark alleged that: the publisher waived the
condition-thatis, the author's forbearance to drink. To asseitLis theory of waiver,
the author alleged, fust, that the publisher permitted bim fo continue writing,
with, knowledge of his drinking, and accepted the manuscript. Secondly, Clark
alleged..that; with full knowledge of his having consumed.;liquor, the publisher
expressly piomised to pay the additional four dollars per page. The court "adopted
the second contention,, held that West. waived the condition, and ordered the.
publisher to pay the additional four dollars per page. The plaintiff's fust contention
was certainly unsound. $y the express.terms of the contract, the publisher had a
rigbt totlie delivery of the manuscript, whether the plaintiff drank or not. If the
plaintiff drank, the price was to be only two dollars per page. No estoppel arose
from the fact that the publishec "permitted" the writer to continue to do what hce
was bound to do, or from the fact. that the publisher received and used the
manuscript to which he had a contract right.

The plaintiff's second. contention, that t}ie publisher expressly waived the
condition of his dutyto pay the extra four dollais perpage, can be sustained only
in case a voluntary waiver were held operative without either a consideration
given in exchange or any subsequent action of the plaintiff sufficient to support
an estoppeL In supporting this: voluntary waiver, the court said that the forbearance
to drink was no part of the considesation for the publisher's promise to pay two
and four dollars per page. This statement is inconsistent with the express temis of
the.contracf. However3 it may.well be that, as things turned out, it was not a
material; or. essential, part of the consideration. It cannot be proved with certainty
whethei or not the pltintifPs drinking materially decreased the value and quality
of his manuscript=The fact that the defendant published the'book establishes no
more than that he thought the manuscript was good enoughYo pablish.

In a land sale; a condition that. a payment, or con4eyance itself, be•inade .
exactly at the agiEed time, is a part of Ihe co7nsideration for the promise to convey,
or the promise to pay: Nevertheless, it may be of comparativelyli ttle rmpbitance:
Therefore, payment, or conveyance, exactly on time, even though it is expies^ly
made a condition of legal duty; can be waived by a mere voluntary expressiou of
that intention.'? On such a basis as the foregoing, therefore, we can constrnct the

18.193 N.Y. 349; 86 N.E. 1 (1908).
19. Thic treatise is cited in Evelyn v. Raven Realty, Inc., 215 Md. 467,138 A.Zd 898 (1958),
to the distinction between waiver and estoppeL The court refused speeific performauce for the
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following, tentative working rule of law: A condition of a promisor's duty oprl
eliininated 8y a mere voluntary eXpression of willingness towaive it, tJA
performance does not constttute a material part of the agreed equivatent qf^
promise and its nonperformance does not materially affect. the valua
promisor, received.20 If the waived condition constitutes ^no part of the ag
equivalent; this suggested rule is not difficutt`to apply. If it does constitute a^
.of that equivalent, the question whether it is so material as to.invalidate a wa.W
wiIl notalway's be easy to answer:

In order to illustrate the kind 'of conditionthat.cannot thus be voluntttd
waived, let us suppose the followiiigcase: l3 contrects to erect a building fW
who promises to pay $100;000 therefor after completion: i'n sticll a contna;t; O
cbmpletion of the buildmg, substantially accordi'pg to plans and specificatioflg3'
by conshttction of law a condition of b's duty to pay the pnce: If O agees wit 110
consideration to waive tlds condition and to pay $106,000 to B without gottli
any building whatever, no court would enforce O's promise to pay $1000I11 ^
nothing. A promise to makea gtft.of $100,000 would not be enforced, if nu qtjt
cedent building contiact had been made. One cannot "waive" oneself into a t(p

. putchaser of lamd becausehe had faited to pay the pcice within the petiod roqaiied, tima of pnytj4
being exptessly "of the essence." The plaintiff atgued that ahe. veador's asseuting.,by teleMttMt;j
an eztension of tlme for 60 days oratly waived the conditio¢, paymenthaving been tcticM
aceotdingly. The couht reo'ognized that an otal waiver of time roay be effective, but f<,uryd ,h
waiver or estoppel ip this case b8catue the plaintiff failed toshowthat but for the waiver he e01
and would haveperformedon time. In the absence of ptoofttieie was no "estoppel." Many oM#
however, have beld tlial a volunfuy'vaived' is. effecfiva even After:t6c.pnte for pafornwincn pl.
expited, if the "eotiditioq" metely telates to time:aad does twt constimte.amateri4 patl of th
bargaiaed-for equivale.nt of the defendant's laomise. ..: . . . . -.. . ^ :

211.'Ihe Restatement (Secuod) of C'untmts § g4(1) (1981) ieads as follows "[A] tHOmlx4 I
petform aB"or partof a condifionat duty under an autecedent cqqtisctin spiteof•tbe uon-oavrn!ryt'
of the conditiou is binding, whUher the ptwise is•made tiefotc or afteathe tauefoittie cmtdi11(41
oceur, udess • . . . . . . . . . . . .

(a) oac'tiotice of the coudition was.'a matuial part. of the agreed ezphauge Ibr t^
performance of the duty and tbe promisee was uudet noduty that it nccur or; ....

(b) unceat^nty of the occUrteuce of the condition was an eleme4t of the:isk assonteJ hy 0
prvmisor.",

Cabinetiee of Wis., Ine. v. Kiattfnaid_Cabiuetty, Inc., 5U'F3d 388.(7thyCir. 1995) dta flf
section (§ 753,1960 ed.) in hotdiag thst the francbisor presumptively waived its right to arbitrpy
dispute with a frauchisee when the frenebisee broughi a state couri aotion,aud the fraueblF
sespoading by saking removal to fedetal coatt iatbat than see]vitg acbittati6n thea:*

Similatly, in Gatld v. Attisoft, lnc., l A:3d 544 (7tti Cir. 1993), an Employei waived s awdllo
tequiting an employecto sign a noncompetition agteem0ntby failing to-pmvide a copy of 4
agrepmeut for the employee to siga But Tenne,ssee law requiies.eitbec considetatiou or estc>npol i
ordet for a conttsctual waiver to be effective. Pattod v. Beardearg F.3d343 (6th C5r.1993).
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Cb. 40 ELIMINATION BY WAIVER OR PREVENTION § 40.2

to make a gift of money.21 The fact that a building contract had forlnerly been
made is not a good reason to reach a different result when the waiver eliminates
the building and causes the new promise to be.in a substantial part at least, the
promise of a gift.

Many conditions of a promisor's duty, however, do not constitute any
substantial part of the agreed equivalent the contract provides. Although the waiver
of such a condition does change the contract, it does not require the pronrisor to
give something for notlhing. So, if an accident insurance company promises to
pay, on the express condition that notice of accident be.given within ten days,
waiving the condition does not affect the company's receipts br.the size of the
fund out of which losses. must be paid. In the absence..of other defenses; the
insurer"s promise to pay will be enforced, even though notice has not been given.

In an aleatory contract, depending on a chancy event, the degree of uncertainty
about the likelihood-of the condition's occurrence determines the risk.of having
to perform the promise, and determines "the odds" that are given-that is, the
ratio between the pmmised performances. The total elimination of such a condition
would greatly affect "the odds" and this ratio. Therefore a mere voluntary wuver
of the condition should be held ineffective. In the case of a wager on a horse race,
one promises to pay on condition that a specified horse wins. Suppose that this
condition is "waived," and a promise to pay is made even though the horse does
not win. Must the promisor pay, even though the wager has been turned into a
case of "heads I win, tails you lose?" A life insurance company promises to pay
at the death of the insured.. Witl the'company be bound to pay if it waives the
condition and promises to pay even'though the insured does not die? A voluntary
waiver of a condition in an aleatory contract $ke insurance will not change the
terms of the contract by niaterially increasing the risk the waiving party has
assumed. The waiver of a condition may incidentally increase the burden a
waiving party canies by relieving the other party of complying with notice or
time provisions but waiver is uot used to boot-strap otlier obligations onto the
waiving party.zz

21.This treatise is quoted in National Utility Service; Inc. v. Whidpool Crnp., 325 F:2d 779
(2d (;u: 1963).1he defendant contracted to pay for plaintifl's services in pmducing cost teduetions
a stated.percentage of such reductions,.expiessly excluding reductions produced byan opetati6u
already in proass. The plaiutifftecommended an installation that was included within that
contemplated opetatioa later, the plaintiff asked if the defendant would make a payment without
waiting to detetmine the savings, and the defendant promised to doso.lbe court held that tlils
promise created no duty to pay for savings resalting from the contemplated opetation. Tbe new
pr6mise, if enforced, does not waive ae6mdition of a duty to pay alreadyconditionally promised.
fnste8d, it was a promise to pay more ahan dteamoiint previously agreed dpon.

22. Sa an insurer who has promised to pay double indemnity in case of death outside of military
service does not become bound, by a mere voluntary waiver, to. pay such an indemnity in case of
death wbik in military service also. A general inclugion of such an additional risk in its policies ,
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TEXT:
We have already seen that, even if a duty is conditional at the time a contract is made,
subsequent events may excuse the condition, causing performance to become due even
though the condition has not occurred at all or even though it has not occurred within the
required time. ni A common ground for excuse of a condition is that, after the contract was
made, the obligor promised to perform despite the nonoccurrence of the condition or despite
a delay in its bccurrence. Such a promise is known as a waiver. If an owner whose duty to
make progress payments is conditional on the contractor's furnishing architect's certificates
excuses that condition by promising to make payments without certificates, the owner is said
to waive the condition. The promise may be made either before or after expiration of the
time during which the condition must occur. The obligor's promise to perform is not effective
unless the obligor knows or at least has reason to know of the essential facts, but the
obligor's knowledge of its legal situation and of the legal effect of the promise is immaterial.
n2 And in the unusual situation in which the condition is a condition of the duties of both
parties, it cannot be waived by one party. n3

The meaning of waiver has provoked much discussion. n4 Although it has often been said
that a waiver Is "the intentional relinquishment of a known right," n5 this is a misleading
definition. What is involved is not the relinquishment of a right and the termination of the
reciprocal duty but the excuse of the nonoccurrence of or a delay in the occurrence of a
condition of a duty. n6 The owner that leads the builder to believe that progress payments
will be made without architect's certificates "waives" the condition, since the owner's duty to
pay is no longer conditional on certificates. n7 But the creditor that discharges a debt by
release or renunciation does not "waive" the debt in the sense in which that term is used
here. n8 It is desirable to confine the use of waiver in this way to avoid confusion. Yet as
Corbin put it, the word is one "of indefinite connotation" that, "like a cloak, covers a

- muititude of sins." n9 What explains the fondness courts have shown for this cloak?

The explanation seems to be that the rules applicable to waiver permit more flexibility in
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dealing with the conduct of the parties at the performance stage than would the rules
applicable to either course of performance or modification. An argument based on waiver has
an advantage over one based on course of performance since the latter is confined to
interpretation. And it has an advantage over an argument based on modification because it
avoids three requirements for a modification. By characterizing conduct as a "waiver" rather
than a "modification," a court may avoid the requirement of assent, the requirement of a
writing under the statute of frauds, and the requirement of consideration or of detrimental
reliance.

First, if a court asks whether the conduct of the parties amounted to a"modification," it will
determine whether there was assent by applying the usual rules for the formation of
contracts; if the court asks whether the conduct amounted to a"waiver," it may give effect to
more dubious manifestations of assent. The promise that is the basis of.a waiver may be
expressed in words, n10 but often it is inferred. Conduct such as continuing performance
with knowledge that the condition has not occurred might be questionable as the
manifestation needed for a modification but sufficient for waiver. nll An owner that
repeatedly makes progress payments without demanding the architect's certificates on which
the duty to pay is conditioned may find that the condition has been waived. n12 When a
party under a conditional duty that calls for repeated performance performs without insisting
on the condition, it is often difficuit to determine whether that party is:assenting to continue
to do so in the future. n13 Characterizing the question as one of "waiver" rather than one
of "modification" facilitates a finding of assent.

Second, if a court concludes that the conduct of the parties amounted to a"modification," it
must then determine whether the contract as modified comes within the statute of frauds
and, if it does, whether the statute is satisfied; n14 if the court concludes that the conduct
amounted to a "waiver," the statute is not relevant. n1S Thus, by characterizing the
conduct as a "waiver," a court may avoid any requirement of a writing and give effect to oral
assent. The concept of waiver may be similarly effective against a no-oral-modification
clause, by which the parties have erected their own private writing requirement as to future
modification. n16

Third, if a court characterizes the conduct of the parties as a "modification," it must then, to
the extent that the pre-existing duty rule retains its vigor, ni7 ask whether the modification
is supported by consideration or at least detrimental reliance; if the court characterizes the
conduct as a "waiver," It begins with the proposition that a waiver is effective though not
supported by consideration or detrimental reliance. ni8 However, even if effective, a
waiver may be subject to retraction.

A party that, without consideration, has waived a condition that is within.the other party's
control before the time for occurrence of the condition has expired, can retract the waiver
and reinstate the condition unless the other party has relied to such an extent that retraction
would be. unjust. n19 The retracting party must either give notice while there is still a
reasonable time to permit the other party to cause the condition to occur or must give an
extension of time. The owner that has waived the condition that the contractor furnish
architect's certificates can retract the waiver and reinstate the condition as to future
payments if the owner allows the contractor a reasonable time to obtain the certificates and
if the contractor has not detrimentally relied on the waiver. n20 However, a party that has
waived a condition after the time for occurrence of the condition has expired is subject to a
dramaticaify different rule, one that has been influenced by the concept of election. n21

The word election signifies a choice, one that is often binding on the party that makes It.
n22 Holmes called election "a choice, shown by an overt act, between two inconsistent rights,
either of which may be asserted at the will of the chooser alone." n23 When the time for
occurrence of a condition has expired, the party whose duty is conditionai has such a choice.
That party can take advantage of the nonoccurrence of the condition and treat the duty as
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discharged or can disregard the nonoccurrence of the condition and treat the duty as
unconditional. n24 Courts often hold that a party that chooses to disregard the
nonoccurrence of a condition is bound by an election to treat the duty as unconditional; that
party cannot reinstate the condition even if the other party has not relied on this choice.
n25 The parties that have most often been bound by election waivers are insurers. The
insurer that chooses to engage in settlement negotiations despite the insured's failure to give
timely notice of loss is likely to be precluded by its election from later resisting the claim on
that ground, even if the insured in no way relied on the election. n26

The concept of waiver--including both ordinary and election waiver--has been responsible
for substantial erosion of the rule of strict compliance generally applicable to conditions. To
keep this erosion in check, the concept of waiver is restricted to conditions that are
relatively minor. n27 A vendor that has made an offer coupled with an option contract to
sell land on condition that the purchaser pay $ 100,000 cannot waive this condition. Nor can
an obligor waive a condition that is material to the likelihood of the obligor's having to render
its own.performance. An insurance company that has promised to pay the owner of a house
$ 100,000 on condition that the house is destroyed by fire cannot waive that condition. n28
Parties can most easily waive conditions that are essentially procedurai or technical, as in the
example given above involving the fui•nishing of architect's certificates as a condition of the
duty to make progress payments. Waiver is often invoked to excuse delay in the occurrence.
of a condition, and courts have been especially receptive to claims that an insurer has waived
the insured's delay in giving notice of loss. n29

An obiigor.may excuse a condition of its duty by breach as well as by waiver.

SUPPLEMENT:

§ 8.5 n.3 p.425 Add the following at the end:

As to the admission of extrinsic evidence in this context, see Wyler Summit Partnership v.
Tumer Broad. Sys., 135 F.3d 658 (9th Cir. 1998) (fn.10: "how and why the .. . provision
was included in the ... contract [is] an inquiry that calls for extrinsic evidence").

§ 8.5 n.7 p.425 Add the following after the f:rst sentence:

Francis v. Buttonwood Realty Co., 765 A.2d 437 (R.I. 2001) (purchaser could waive condition
that vendor procure tax abatements because it was "included for the benefit of the waiving
party"). Cf. Wyier Summit Partnership v. Tumer Broadcasting Sys., 135 F.3d 658 (9th Cir.
1998) (though "potentially probative of the parties' intent, the fact that the .". . provision
presently benefits, or has benefited [the other party], is not, ipso facto determinative of the
relevant inquiry ..:-whether said provision was originally . .. included in the contract solely
for [the waiving party's] benefit").

§ 8.5 p.426 Add a new footnote 9a on line 11:

. . . ification. n9a

n9a International Bus. Lists v: American Tel. &Tei. Co., 147 F.3d 636 (7th Cir. 1998) ("valid
modification must satisfy all the criteria essential for a valid contract: offer, acceptance, and
consideration').

§ 8.5 n.27 p.430 in the first paragraph, add the following after the third sentence:

Wyler Summit Partnership v. Turner Broad. Sys., 135 F.3d 658 (9th Cir. 1998) (finding
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waiver though "most of the previously cited cases concern minor or procedural conditions";
dissent: majority "overiooks the black letter rule that waiver may not operate materially to
alter the parties' agreed upon exchange").

FOOTNOTES:
ni See the discussion of the possibility of excuse in § 8.3 supra.

n2 According to Restatement Second § 93, though the promisor must know or have reason to
know the essential facts, "his knowledge of the legal effect of the facts is immaterial."

n3 See the discussion of how conditions relate in § 8.3 supra.

n4 See E. Farnsworth, Changing Your Mind ch. 16 (1998). For a discussion of waiver in a
historical context, see L. Friedman, Contract Law in America 122-124 (1965). A classic study
is J. Ewart, Waiver Distributed (1917), which explores in detail the various meanings of the
term. See also Ewart, Professor Williston's Review of Waiver, 11 Minn. L. Rev.415 1( 927).

n5 Clark V. West, 86 N.E. 1 (N.Y. 19081 ("A waiver has been defined to be the intentional
relinquishment of a known right."). Accord: Hoxie v. Home Ins. Co., 32 Conn. 21 (1864) ("A
waiver is the intentional relinquishment of a known right.").

n6 The quoted definition is also misleading in that the word known must be read as going
only to the facts and not to their legal effect. As Williston said, "biameworthy ignorance is
sufficient." See 3 S. Williston, Contracts § 685 (1st ed. 1920)..

n7 Note that a party can waive a condition only if it is for its own benefit, i.e., only if that
party is the one that owes the duty that is subject to the condition. If the duty of the
purchaser of a house is conditional on.the purchaser's obtaining a mortgage, that condition
can be waived by the purchaser, but not by the vendor. Cf. Gatoil (U.S.A.) v. Washington
Metro. Area Transit Auth., 801 F.2d 451 (D:C. Cir. 1986) ("extension [of time], unlike a
complete waiver, is not without burdens for the other party, and thus cannot be achieved
unilaterally").

n8 UCC 1-107 uses the word waiver as equivalent to a renunciation, but Restatement Second
§ 277(1), which is based on UCC 1-107 in substance, does not. See Draper v. Oswego
County Fire. Relief Assn.. 82 N.E. 755 (N.Y. 1907) (doctrine of waiver inapplicable to insurer
where provision "is not a condition" but "is simply an exception from the risk insured
against"). But see McEiroy v. B.F. Goodrich Co., 73 F.3d 722 (7th Cir. 1996) ( Easterbrook, 3.:
waiver seems "to rest on an idea no more complicated than that any competent adult can
abandon a legal right and if he does so he has lost it forever").

n9 Corbin, Conditions in the Law of Contracts, 28 Yale L.J. 739, 754 (1919).

n10 Clark Y. West sy ra note 5(author's abstinence from liquor while writing book asp
condition of publisher's duty to pay additional sum was waived when publisher with "full
knowledge of the ... non-observance of that stipulation ... not only accepted the completed
manuscript without objection but 'repeatedly avowed and represented ..: that he ... would
receive said royalty payments'").

nll Schultz v. Los Angeles Dons, 238 P.2d 73 (Cal. Aon. 1951 ) (professional football player's
failure to give written notice of Injury as condition of club's duty to pay full season's salary
was waived when head coach and trainer supervised examination and treatment after oral
notice). Accord: Loda v. H.K. Sargeant & Assocs. 448 A.2d 812 (Conn. 1982 ) (purchasers
"did, by their actions, agree to waive the financing contingency ... and proceed with the sale
with the 75 percent commitment received"); Forman v. Benson 446 N.E.2d 535 ( Ill. App.
1983) (condition of vendor's satisfaction with purchaser's credit rating was waived by
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vendor's "logically inconsistent" attempt to renegotiate contract at increased price and
interest rate); Shaeffer v. Keiton. 619 P.2d 1226 (N.M. 1980) (condition that purchaser
obtain loan on specified terms was waived when purchaser asserted it only when vendor
attempted to close).

As to whether waiver is a matter of fact or of law, see Tenneco Inc. v. Enterprise Prods. Co..
925 S.W.2d 640 (Tex. 1996) (though waiver is ordinarily a matter of fact, it becomes one of
law if "facts and circumstances are admitted or clearly established"). Vexing problems may
arise where words and conduct conflict. But see J.R. Haie Contracting Co. v. United New
Mexico Bank, 799 P.2d 581 (N.M. 1990) (bank's conduct was not waiver of requirement of
timely payment since it "indicated an intention simply to Ignore the delinquency for about
three weeks" but it might be basis for estoppel).

As to the effect of an explicit reservation of rights, see UCC 1-207. That section-is treated in
another context in the discussion of reservation by a creditor In § 4.23a supra. For a case
indicating the more exacting test for assent to a modification, see Sirrmuson v. Norwesco, 583
f..2d 1007 (8th Cir. 1978).

n12 McKenna v_ Vemon. 101 A. 919 (Pa. 1917) ("with a single exception each of the seven
payments made as the work progressed was made without a certificate being asked for").
Accord: Maurer v. School Dist. No. 1. 152 N.W. 999 (Mich. 1915) ("no such certificates were
ever asked for ... until ... the building had been completed for about two months"). But cf.
American Continental Life Ins. Co. v. Ranier Constr. Co., 607 P.2d 372 (Ariz. 1980) (owner's
failure to insist on "other rights under the contract relating to change orders or extensions of.
time, ... does not manifest an intent to waive" condition that architect issue certificate);
Peninsula Fed. Sav. & Loan v. DKH Properties 616 So. 2d 1070 (Fla. App. 1993) ("fact that
the lender based its refusal on other grounds did not, without more, give rise to an estoppel
or constitute waiver").

n13 In such situations it is often difficult to draw the line between waiver and course of
performance or practical construction. See the discussion of course of performance in § 7.13
supra. The practical importance is that a party may be able to retract a waiver but cannot
wipe out a course of performance or practical construction. That failure to object to
nonoccurrence of a condition under an earlier separate contract is not a:waiver, see W.P.
Harlin Constr. Co. v. Utah State Road Commn., 431 P.2d 792 (Utah. 1967).

n14 See the discussion.of modification and rescission in § 6.2 supra.

n15 North v. Simonini 457 A.2d 285 (Vt. 1983) ("waiver and estoppel operate independentiy
of the statute"). Accord: Imperator Realty Co. v. Tull, 127 N.E. 263 (N.Y. 1920) (orai
"waiver" supported by consideration was enfnrceabie though contract for exchange of real
property was within statute of frauds). See also UCC 2-209(4) (attempt at modification or
rescission that does not satisfy requirements of statute of frauds "can operate as a waiver").

n16 See the discussion of statutory inroads in § 7.6 supra. Cf. Mundy v. Arcuri. 267 S.E.2d
454 (W. Va. 1980) ( parol evidence rule not applicable to waiver, as distinguished from
modification).

n17 See §§ 4.21, 4.22 supra.

n18 Wachovia Bank & Trust Co. v. Rubish 293 S.E.2d 749 (N.C. 1982) . ( "waiver is valid even
if not supported by consideration or estoppel"). Accord: Cabinetree of Wisconsin v. Kraftmaid
Cabinetry , 50 F.3d 388 (7th Cir. 1995) ( "waiver normally is effective without proof of
consideration or detrimental reliance"); Nassau Trust Co . v . Montrose Concrete Prods Coro
436 N.E.2d 1265 ( N.Y. 1982) (neither waiver nor estoppel "rests upon consideration or
agreement.").
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As to the distinction between waiver and estoppel, see Lone Mountain Prod. Co. v. Natural
Gas Pipeline Co.. 710 F. Suq .p 305 (D. Utah 1989) (estoppel "focuses not on the obligor's
intent, but on the effects of his conduct"). But see United States ex. rel. Trans-Colora o
Concrete Co. v. Midwest Constr. Co., 653 F. Supp. 903 (D. Colo. 1987) ("party estopped ...
must intend that his conduct will be acted on").

n19 UCC 2-209(5) (party "may retract the waiver by reasonable notification ... unless the
retraction would be unjust in view of a material change of position. in reliance on the
waiver'); Restatement Second § 84(2) ("promisor can make his duty again subject to the
condition" by notice If "reinstatement of the requirement of the condition is not unjust
because of a material change of position"). Accord: Gettv Terminals Corp. v. Coastal Oil New
England, 995 F.2d 372 (2d Cir. 19931 ("Section 2-209(5) requires timely notice of a
retraction of waiver," and there is "no trace of a requirement that prejudice be shown");
Cassidy Podell Lynch v. SnyderGeneral Corp., 944 F.2d 1131 (3d Cir. 1991) (though seller
"could have retracted its waiver with respect to future shipments, it could not demand
compliance with respect to past shipments" and thus it "was not entitled to withhold future
shipments on this basis"). Cf. Gilbert v. Globe & Rutaers Fire Ins. Co., 178 P. 358 (Or. 1919)
(where contract required action to be brought within 12 months of fire, "the ban of an
estoppel [to invoke the 12-month deadline] may be lifted by the party against whom it is
Invoked, by the giving of proper notice").

As to the importance of convincing proof of waiver, see Bank v. Truck Ins. Exch.. 51 F.3d 736
(7th Cir. 1995) (Posner, C.J.: "courts have not been indifferent to the danger of•self-serving
testimony that the other party to the contract waived a right"). Accord:. Stovall of
Chattanooga v. Cunningham, 890 S.W.2d 442 (Tenn. App. 1994) (waiver "cannot be made
out by acts.of uncertain implication, but ought to clearly appear").

n20 Restatement Second § 84(2)(a) (enough if there is "a reasonable time to cause the
condition to occur under ... an extension given by the promisor").

n21 Under Restatement Second § 84, this is also true if the condition Is not within the control
of the party asserting the waiver, even if the time for occurrence of the condition has not
expired.

n22 See E. Farnsworth, Changing Your Mind ch. 19 (1998).

n23 Wm. W. Bierce, Ltd. v. Hutchins, 205 U.S. 340, 346 (1907) (Holmes, J.): See Bigda v.
Fischbach Corp^, 849 F. Supp. 895 (S.D.N.Y. 1994) (fn. 2: because "decision of a
nonbreaching party to continue to perform is not a'waiver' . . . but an election," no-waiver
clause is "irrelevant").

n24 See the discussion of duty discharged in § 8.3 supra.

n25 See Restatement Second § 84. Accord: Williams v. Ubaldo. 670 A.2d 913 (Me. 1996)
(purchaser that proceeds with transaction despite inability to secure financing under
financing clause "is deemed to have waived the protections of that clause" and "cannot later
resurrect the condition").

n26 United States Fidelity & Guar. Co. v. Bimco Iron & Metal Corp., 464 S.W.2d 353 (Tex.
1971) (when burglary insurer admitted partial liability, the case was "one of waiver" and
need not have been "based upon an estoppel"). Accord: Lee v. Casualty Co. of Am., 96 A.
952 (Conn. 1916) (when casualty insurer attempted to settle claim although insured had not
given timely notice, "rights waived cannot be regained by revoking the waiver"). Contra:
Coleman Fumiture Coro^v. Home Ins. Co. 67 F.2d 347 (4th Cir. 1933) (quoting trial judge:
"'insurer is not estopped unless the insured relied upon the action of the insurance

304

h+,,.•i^=,.=..u ^P ." ^,,,,,i..."..9.,.^,i.n..:o..oo .,,-i ^ou^^,^orn,^o^ncc^^"z ^^^.^cc..^^"sa,,., i nn unnn^



Search - 4 Results - concept of waiver Page 7 of 7

company'").

That a denial of liability for one reason may preclude the insurer from later asserting a
different reason, see Pb-oenix Ins. Co. v. Ross Jeweiers. 362 F.2d 985 (5th Cir. 1 966 ) . But cf.
Larson v. Occidental Fire & Cas. Co.. 446 P.2d 210 (N.M. 1968) (insurer not precluded in
absence of reliance). That an election waiver may be conditional, see Thompson v. Postal Life
Ins. Co.. 123 N.E. 750 (N.Y. 1919) (insurer waived delay in payment of premiums "subject to
conditions" that insured be examined and fumish evidence of insurabiiity).

n27 Bank v. Truck Ins. Exch., sunrnote 19 (Posner, C.J., citing this section of the treatise:
waiver is limited to a minor condition, otherwise "why would someone give it up in exchange
for nothing?"). Accorri: Rose v. Mitsubishi Intl. Corp., 423 F. Supp. 1162 (E.D Pa. 1976)
(condition of "ciear and marketable title," indicated by title insurance, was "a material part of
the agreed exchange" and, "as opposed to a mere matter of performance such as a
settlement date," could not be waived). See Restatement Second § 84(1)(a) (occurrence of
the condition must not be "a material part of the agreed exchange for the performance of the
duty"). However, if the condition is a promissory condition, the requirement of immateriaiity
does not apply. See the discussion of the effect of a condition and a duty in § 8.3 supra.

For an exaggerated description of the extent of the erosion of the rule of strict compliance,
see Childres, Conditions in the Law of Contracts, 45 N.Y.U. L. Rev. 33 (1970).

n28 Cf. National Util . Servv. Whiripooi Corp 325 F.2d 779 (2d Cir. 1963) (party "cannot by
waiver of a condition precedent to his own liability create obligation In himself where none
previously existed"). But for a particularly striking case of waiver of a condition that could
scarcely be regarded as immaterial, see Bowman v. Surety Fund Life Ins. Co. 182 N.W. 991
(Minn. 1921) (condition in life insurance policy that insured not enter military service).

n29 See United States Fidelity & Guar. Co. v. Bimco Iron & Metal Coro., supra note 26.
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• Case Citations

Rules and Principles

Chapter 4 - Formation of Contracts -- Consideration

Topic 2 - Contracts Without Consideration

Restat 2d of Contracts, § 84

§ 84 Promise to Perform a Duty in Spite of Non-Occurrence Of a Condition

(1) Except as stated in Subsection (2), a promise to petform all or part of a
conditional duty under an antecedent contract in spite of the non-occurrence of the
condition is binding, whether the promise Is made before or after the time for the
condition to occur, unless

(a) occurrence of the condition was a material part of the agreed exchange for the
performance of the duty and the promisee was under no duty that it occur; or

(b) uncertainty of the occurrence of the condition was an element of the risk
assumed by the promisor.
(2) If such a promise Is made before the time for the occurrence of the condition
has expired and the condition Is within the control of the promisee or a beneficiary,
the promisor can make his duty again subject to the condition by notifying the
promisee or beneficiary of his intention to do so if

(a) the notification is received while there is still a reasonable time to cause the
condition to occur under the antecedent terms or an extension given by the
promisor; and

(b) reinstatement of the requirement of the condition is not unjust because of a
material change of position by the promisee or beneficiary; and

(c) the promise is not binding apart from the rule stated in Subsection (1).

COMMENTS & ILLUSTRATIONS: Comment:

a. Ratfonale. Like the rules stated in §§ 82 and 83, the rule of Subsection (1) can be
thought of in terms of waiver of a defense not addressed to the merits, and rests in large
part on the policies against forfeiture and unjust enrichment. Where the waiver is made
before the time for the occurrence of the condition, it may Induce non-occurrence of the
condition, and enforcement may also rest on reliance or.on excuse by prevention or
hindrance. See §g 89, 90, and Comment d to § 205. But a waiver made after the original
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duty has been discharged, though it is sometimes said to "reinstate" the duty, In fact creates
a new duty unquaiified by the condition.

Conditions are the subject of more detailed treatment in §§ 224-29. In many situations an
agreement or a rule of law, in the interest of simplicity and certainty, provides for absolute
discharge of the promisor although a discharge to the extent of loss caused by a non-
occurrence of condition might seem more equitable. See, e.g., Uniform Commercial Code §
3-502. The likelihood of waiver and the pressure to find waiver or other excuse increase in
proportion to the extent and unfairness of the forfeiture involved; in extreme cases the non-
occurrence of the condition may be excused without other reason. See § 229.

b. "Waiver" and "estoppe!"; mistake. "Waiver" is often inexactly defined as "the voluntary
relinquishment of a known right." When the waiver is reinforced by reliance, enforcement is
often said to rest on "estoppel." Compare §§ 89, 90. Since the more common definition of
estoppel is limited to reliance on a misrepresentation of an existing fact, reliance on a waiver
or promise as to the future is sometimes said to create a "promissory estoppel." The common
definition of waiver may lead to the incorrect inference that the promisor must know his legal
rights and must intend the legal effect of the promise. But under § 93 it is sufficient if he has
reason to know the essential facts. And if the waiver is supported by reliance or by
consideration, the effect of mistake on the part of the promisor depends on the rules stated
in Chapter 6.

c. Conditions material to the exchange or risk. A promise is often conditional on the receipt
of some performance regarded as the equivalent of the performance promised, as in the case
of an option contract to sell a horse if the promisee pays $ 500 for him. A promise may also
be conditional on a fortuitous event, and the risk or burden assumed by the promisor may
depend on the probability that the condition will occur, as in a promise to insure a house
against fire. In both types of cases, where a promise to disregard the non-occurrence of the
condition materially affects the value received by the promisor or the burden or risk assumed
by him, the promise is not binding under Subsection (1). Such a promise may be binding by
virtue of reliance or for some other reason. See §§ 89, 90. See also § 246. But a waiver of
the price of a horse or of the fire required by an insurance policy is not within this Section.

Illustration:

1. In an insurance policy the insurer promises to pay $ 1000 if the insured is killed on a
railroad. The insurer's subsequent promise to pay $ 1000 even though the insured is not
killed on a railroad is not binding under this Section, whether the promise is made before or
after the death of the insured.

d. Conditions which may be waived. The rule of Subsection (1) applies primarily to
conditions which may be thought of as procedural or technical, or to instances in which the
non-occurrence of condition is comparatively minor. Examples are conditions which merely
relate to the tinie or manner of the return performance or provide for the giving of notice or
the supplying of proofs. Insurance policies ordinarily contaimconditions of notice and proof of
loss and of time for suit; and guarantors, indorsers and other sureties may be discharged by
an agreement varying the duty of the principal debtor, by failure of diligence in presentment
or prosecution, or by failure to give a required notice. In such cases, even though a promise
to disregard the non-occurrence of the condition subjects the promisor to a new duty, the
new duty is not regarded as significantly different from the old and the promise is binding
without consideration, reliance, or formality. See, e.g., Uniform Commercial Code § 3-606,
Comment 2.

Iilustrations:

2. A is surety for B on a debt due C. C makes a contract with B, the principal debtor,
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extending the time for payment. Thereafter A, with knowledge of that fact, promises C to pay
the debt. The promise Is binding, and A has no power to retract it.

3. A employs B to build a house, promising to pay therefor $ 10,000 on the production of a
certificate from A's architect, C, stating that the work has been satisfactorily completed. B
builds the house but the work Is defective in certain trivial particulars. C refuses to give B a
certificate. A says to B, "My architect rightfully refuses to give you a certificate but the
defects are not serious; I will pay you the full price which I promised." A is bound to do so,
and has no power to restore the requirement of the condition.

4. A, an insurance company, insures B's house for $ 5000 against loss by fire. The insurance
policy provides that it shall be payable only if B gives written notification of any loss within
thirty days after its occurrence. An Insured loss occurs and B gives oniy.orai notification
thereof within thirty days. A tells him, either before or after the lapse of thirty days from the
loss, that this notification is sufficient. A cannot thereafter rely upon B's failure to give
written notification as an excuse for failure to pay for the loss. .

e. Form. . Adjustments in an on-going transaction commonly take place in a setting which
fulfills some of the functions of legal formalities, and the probability of reliance is high.
Compare § 89. Even when the requirement of a technical condition is waived after the non-
occurrence of that condition, the effect is often to achieve a result which seems fair without
regard to waiver. The Statute of Frauds may make unenforceable an oral promise which has
not been relied on. See § 150; compare Uniform Commercial Code § 2-209, Comment 4.
Otherwise, formal requirements are at a minimum. It is immaterial how the promisor
manifests his intention to fulfill the prior duty without the performance of the condition.
Words of promise or waiver, though often used,. are unnecessary; in many situations
nonverbal conduct is enough. A mere acknowledgment of the antecedent duty does not
sufflce unless there is a manifestation of intention to disregard the condition, and a
conditional or partial waiver is effective only according to its terms.

Illustration:

5. A, an insurance company, issues to B a policy of automobile liability insurance, under
which it is a condition of A's duty to pay that B notify A"as soon as practicabie" after an.
accident. An accident occurs, but B does not notify A as soon as practicable. Without any
statement conceming the non-occurrence of the condition, A begins to defend B in an action
brought against B as a resuR of the accident. A's beginning to defend B. operates as a
promise to pay in spite of the non-occurrence of the condition.

f. Reinstatement after waiver. If the requirement of a condition has been eliminated from a
contract by an agreement supported by consideration it cannot be reinstated by unilateral
action of the promisor. Nor can it be reinstated if a new unconditional duty has been created
by a promise made after the original duty was discharged by non-occurrence of the
condition, or if reinstatement would be unjust in view of a change of position by the other
party. Compare Uniform Commercial Code § 2-209(5); Restatement of Restitution § 142. But
where the requirement of a condition is waived in advance, the promisor may reinstate the
requirement by giving notice to the other party before the latter has.materiaiiy changed his
position. Whether delay alone makes reinstatement unjust depends upon the circumstances:
in some cases a reasonable extension of time sufficiently protects the other party; in others
the extension may be required to be both definite and reasonable; in some no extension can
put him in as good a position to perform as before the waiver.

Illustrations:

6. In Illustration 4, A can restore the requirement of the condition by notifying B of his
intention to do so if there still remains a reasonable time for the occurrence of the condition
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before the expiration of the thirty-day period, unless such action would be unjust in view of a
material change of position by B In reliance on A's waiver. If a reasonable time does not
remain, A cannot restore the requirement of the condition by extending the time.

7. A, an insurance company, insures B's house against loss by fire. The insurance policy
provides that unless suit is brought on the policy within twelve months after a loss, no
recovery can be had. An insured loss occurs and A tells B that it is unnecessary to bring suit
within that time. Unless B has so changed his position that it would be unjust to restore the
time limitation, A can do so by giving B notice. Thereafter B has a reasonable time to bring
suit. In the absence of special circumstances, the reasonable time will expire twelve months
after the notice is received.

8. On February 1, A agrees to sell and B to buy land for the price of $ 10,000, the transfer to
be made on March 1. B makes an advance payment of $ 1,000, and the contract provides
that time is of the essence and that if the balance of the price is not paid promptly B's rights
are forfeited and Amay retain the $ 1,000. On February 15, A informs B:that A will not insist
on the March 1 date. In the absence of special circumstances, A can thereafter restore the
requirement of the condition by giving B notice that A will Insist on performance within thirty
days from the time of the notice.

REPORTERS NOTES: This Section Is based on former § 88. See 1 Williston, Contracts § 157
(3d ed. 1957); 5 id. 678-79, 689-93 (3d ed. 1961); 1A Corbin, Contracts § 224 (1963); 3A
id. § 753 (1960).

Comment a. See 3A Corbin, Contracts § 754(1960 & Supp. 1980); Llewellyn, The Common
Law Tradition -- Deciding Appeals 404-10 (1960) (diligence against drawer and indorser).

Comment b. See 1 Williston, Contracts §§ 140, 203 (3d ed. 1957); 3A Corbin, Contracts §
752 (1960 & Supp. 1980); Ewart, Waiver Distributed Among the Departments Election,
Estoppel, Contract, Release (1917).

Comment c. Illustration i was Illustration 4 to former § 88.

Comment d. Illustrations 2 and 3 were Illustrations 1 and 3 to former § 88. Illustration 4 is
part of Illustration 2 to former § 88.

Comment e. See Fuller, Consideration and Form, 41 Colum. L Rev. 799, 805, 818 (1941).
Illustration 5 is based on Lee v. Casualty Ins. Co., 90 Conn. 202 96 A. 952 (1916)•
Merchants Indem. Corp. v. Egoieston, 37 N.J. 114, 179 A.2d 505 (1962). See also Fritts v.
Cloud Oak Flooring Co., 478 S.W.2d 8 (Mo. Ct. App. 1972).

Comment f. See 5 Williston, Contracts § 741 (3d ed. 1961); 3A Corbin, Contracts §§ 722,
757, 764 (1960). Illustration 6 is based on part of Illustration. 2 to former § 88; cf. Annot.,
49 A.L.R.2d 87, 106 (1956). Illus°i ration 7 is based on Gilbert v. Glove & Rutgers Fire Ins.
Co., 91 Or. 59, 178 P. 358 ( 1919): see Annot., 22 A.L.R.2d 636 646 (1953).• Note, 41 Yale
L3. 1069 (1932). As to Illustration 8, compare Siiwinski v. Gootstein, 234 Mich. 74, 208 N.W.
47 (1926); Fritts v. Cloud Oak Flooring Co.,_478 S.W.2d 8 (Mo. Ct. App. 1972); see Annot., 4
A.L.R. 815(1919)..
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Restatement of the Law, Second, Contracts, § 202

Restatement.of the Law, Second, Contracts
Copyright (c) 1981, The American Law Institute

♦ Case Citations

Rules and Principles

Chapter 9 - The Scope of Contractual Obligations

Topic 1 - The Meaning of Agreements

Restat 2d of Contracts, § 202

§ 202 Rules in Aid of Interpretation

(1) Words and other conduct are Interpreted in the light of all the circumstances,
and if the principal purpose of the parties is ascertainable it is given great weight.
(2) A writing Is interpreted as a whole, and all writings that are part of the same
transaction are Interpreted together.
(3) Unless a different intention is manifested,

(a) where language has a generally prevailing meaning, it is interpreted in
accordance with that meaning;

(b) technical terms and words of art are given their technicai meaning when used
In a transaction within their technical field.
(4) Where an agreement Invoives repeated occasions for performance by either
party with knowledge of the nature of the performance and opportunity for
objection to it by the other, any course of performance accepted or acquiesced in
without objection is given great weight in the Interpretation of the agreement.
(5) Wherever reasonabie, the manifestations of intention of the parties to a
promise or agreement are interpreted as consistent with each other and with any
relevant course of performance, course of dealing, or usage of trade.

COMMENTS & ILLUSTRATIONS: Comment:

a. Scope ofspecia! rules. The rules in this Section are appiicabie to all manifestations of
intention and all transactions. The rules are general in character, and serve merely as guides
in the process of interpretation. They do not depend upon any determination that there is an
ambiguity, but are used in determining what meanings are reasonably possible as well as In
choosing among possible meanings.

b. Circumstances. The meaning of words and other symbols commonly depends on their
context; the meaning of other conduct is even more dependent on the circumstances. In
interpreting the words and conduct of the parties to a contract, a court seeks to put itself in
the position they occupied at the time the contract was made. When the parties have
adopted a writing as a final expression of their agreement, interpretation is directed to the

-meaningof-that-wsiting-in-the-lighCof-the4ircumst:ances-5ee-§g 20Sr :Z12.Tfie
circumstances for this purpose include the entire situation, as it appeared to the parties, and
in appropriate cases may include facts known to one party of which the other had reason to
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know. See § 201.

Illustrations:

1. A contracts with B to do concrete work on a bridge, to be paid for according to "the
number of square yards of concrete surface included in the bridge deck." An estimate
included in the proposal for bids and an estimate submitted by A to B after award are shown
to have been based on the top surface only, not including the side and bottom surfaces. On a
finding that this was the mutual understanding, the contract is to be sointerpreted.

2. In a written agreement between A and B it is stated that B owns half of the stock of C
Company, that "A has rendered valuable services to C Company for which B desires to
compensate A in the sum of $ 25,000 payable In the manner hereinafter set forth," and that
B will pay A"one-haif of all money received from C Company, such as dividends, or profits
until A has been paid the said amount of $ 25,000." It is shown that the written agreement
was executed after the services were rendered, that there was no priorexpiicit understanding
that A would be compensated, and that before signing the written agreement A and B orally
agreed that the $ 25,000 was to be a "bonus out of B's profit," "double or nothing," "a
gamble." The written agreement is to be interpreted in accordance with the oral agreement.

c. Principal purpose. The purposes of the parties to a contract are not always identical;
particularly in business transactions, the parties often have divergent or.even conflicting
interests. But up to a point they commonly join in a common purpose of attaining a specific
factual or legal result which each regards as necessary to the attainment-of his ultimate
purposes. Moreover, one party may know or have reason to know the purpose bf the other
and thus that his meaning Is one consistent with that purpose. Determination that the parties
have a principal purpose in common requires interpretation, but if such a purpose is disclosed
further interpretation is guided by it. Even language which is otherwise explicit may be read
with a modification needed to make it consistent with such a purpose.

Illustratlons:

3. A promises B as follows: "In consideration of your supplying my. nephew C with china and
earthenware during the coming year, I guarantee the payment of any bills you may draw on
him on account thereof to the amount of $ 200." C is engaged in the business of selling such
goods. B sells C.$ 2,000 of china during the year and draws bills for their price in varying
amounts. C pays $ 1,000 and then defaults. A's promise is to be interpreted as a continuing
undertaking, not limited to the first $ 200 of purchases.

4. A agrees with his divorced wife B and C, trustee, to pay to C $ 1,200 each year for the
benefit of D, the 10-year-old son of A and B, until D enters college, and to pay $ 2,200 each
year for the period of D's higher education but not more than four years. At age 19 D
completes high school and is inducted into the army. Upon a finding that the main purpose of
the agreement Is to provide for D's maintenance and education, the agreement is to be
interpreted as not requiring payments during D's military service.

d. Interpretation of the whole. Meaning is inevitably dependent on context. A word changes
meaning when it becomes part of a sentence, the sentence when it becomes part of a
paragraph. A longer writing similarly affects the paragraph, other related writings affect the
particular writing, and the circumstances affect the whofe. Where the whole can be read to
give significance to each part, that reading is preferred; if such a reading would be
unreasonable, a choice must be made. See § 203. To fit the immediate verbal context or the
more remote total context particular words or punctuation may be disregarded or supplied;
clericaLor-grammatical-err.ors.ma^be corrected;-singular Xpay be- treatedas-piural-or--piurat- --- -
as singular.
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Illustrations:

5. A written agreement between A and B for the exchange of real estate provides that A and
B will each pay a $ 200 commission to C, a broker, "upon the signing of this agreement by
both parties hereto." The last sentence of the agreement states, "The commission being due
and payable upon the transfer of the properties." It is shown that A refused to sign the
agreement until the last sentence was added. The agreement is to be interpreted to make
the commission due only when both the signing and the transfer take place.

6. A agrees to appoint B exclusive distributor in a specified area for a new product to be
manufactured by A, and B agrees to use his best efforts to promote sale of the product. The
written agreement includes an initial retail price list and a provision that A will sell to B at the
lowest price and highest discount it gives to any distributor. Whether the parties intend to be
bound before any other distributor is appointed or any price fixed is a question of the
meaning of the entire agreement in its context. If they do, the agreement has the effect of
an agreement to sell at a reasonable price at the time for delivery. See Uniform Commercial
Code § 2-305.

7. A contracts in writing to build a house for B according to specifications, and C, a surety
company, guarantees A's performance. After completion and acceptance the house and its
contents are damaged by hot water because of defective work by the plumbing and heating
subcontractor. In determining the responsibility of A and C, the contract, specifications and
surety bond.are to be read together.

e. General usage. in the United States the English language is used far more often in a
sense which would be generally understood throughout the country thari in a sense peculiar
to some locality or group. In the absence of some contrary indication, therefore, English
words are read as having the meaning given them by general usage, if there is one. This rule
is a rule of interpretation in the absence.of contrary evidence, not a rule excluding contrary
evidence. It may also yield to internal indications such as inconsistency, absurdity, or
departure from normal grammar, punctuation, or word order.

Illustrations:

8. A Issues to B a fire insurance policy covering lumber stored in "sheds." In the absence of
contrary indication, lumber in the basement of a two-story warehouse is not covered.

9. A leases restaurant premises to B. The lease provides that A will pay for electricity and
that B will "pay for gas or fuel. used in the preparation of food." In the absence of contrary
indication, "fuel" should be read not to include electricity.

f. Technical terms. Parties to an agreement often use the vocabulary of a particular place,
vocation or trade, in which new words are coined and common words are assigned new
meanings. But technical terms are often misused, and It may be shown that a technical word
or phrase was used in a non-technical sense. Moreover, the same word may have a variety of
technical and other meanings. "Muies" may mean animals, shoes or machines; a"ram" may
mean an animal or a hydraulic ram; "zebra" may refer to a mammal, a butterfly, a liiard, a
fish, a type of plant, tree or wood, or merely to the letter "Z".

Illustrations:

10. The facts being otherwise as stated in Illustration 9, there is a local usage in the
restaurant trade that "fuel" includes electricity used in cooking. In the absence of contrary
inrliratipII,-"_fLLel°..Alay-bE-fEad-jrLdCCQCdanCO-witia-thE-USagE.-$Yt•<l-$r8YlSiQI1-iR-ti'!@-iease-thklt -...-._

if B installs a new electric range he will also install a special meter and pay for electricity
used by the range would show that the parties did not adopt the local usage.
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11. A contract for the sale of horsemeat scraps calls for "minimum 50% protein." As both
parties know, by a usage of the business in which they are engaged, 49.5 per cent is treated
as the equivalent of 50 per cent. The contract is to be interpreted In accordance with the
usage.

g. Course of performance. The parties to an agreement know best what they meant, and
their action under it is often the strongest evidence of their meaning. But such "practical
construction" Is not conclusive of meaning. Conduct must be weighed In the light of the terms
of the agreement and their possible meanings. Where it is unreasonable to Interpret the
contract in accordance with the course of performance, the conduct of the parties may be
evidence of an agreed modification or of a waiver by one party. See Uniform Commercial
Code § 2-208. Or there may be simply a mistake which should be corrected. The rule of
Subsection (4) does not apply to actiorn on a single occasion or to action of one party only; in
such cases the conduct of a party may be evidence against him that he had knowledge or
reason to know of the o.ther party's meaning, but self-serving conduct is not entitled to
weight.

Illustrations:

12. A disdoses to B a secret formula for an antiseptic liquid and B agrees to pay monthly
royalties based on amounts sold. Fifty years later the formula has been published in medical
journais. After continuing to pay for 25 years more, B contends that the:duty to pay royalties
ended when the formula ceased to be secret. B's conduct strongly negates. the contention.

13. Several raiiroads agree in writing to share working expenses and taxes of X, another
railroad, on a "wheelage basis." For several years they pay shares in proportion to their stock
ownership in the other railroad. Then all but one agree that they have been mistaken and
that future payments will be made on a basis of use of X's physical properties. Stock
ownership is so plainly unrelated to any possible meaning of "wheelage" that the course of
performance does not support an interpretation of "wheelage basis" as requiring payments in
proportion to stock ownership.

h. Preference for consistency. Subsection (5) states a rufe fairiy Implied in Subsections (1)
and (2); words and conduct are interpreted in the light of the circumstances, and writings are
interpreted as a whole. A meaning consistent with all the circumstances is preferred to a
meaning which requires that part of the context be disregarded. But the parties may have
agreed to displace normal meanings, may have modified a prior understanding, or may have
agreed to confusing or self-contradictory terms. They may even have entirely failed to agree,
though each thought there was an agreement. See §§ 20, 201.

REPORTERS NOTES: Former § 228 is replaced by new § 209. This Section is former § 235,
rearranged to put the most general rules first, plus former § 236(a) and (b). Subsection (4),
formerly § 235(e), is revised to use the terminology of Uniform Commercial Code § 2-208.
See 4 Williston, Contracts §§ 618-19, 628-30 (3d ed. 1961); 3 Corbin, Contracts §§ 542-45,
549, 552, 555, 558 (1960 & Supp. 1980); Patterson, The Interpretation and Construction of
Contracts, 64 Colum. L. Rev. 833 (1964).

Comment b. Illustration 1 is based on Berke Moore Co. v. Phoenix Bridge Co, 98 N H 261
98 A.2d 150 (1953), Illustration 2 is based on Hood v. Gordy Homes, Inc., 267 F.2d 882 (4th
Cir. 1959).

Comment c. Cases seeking to ascertain the parties' purpose as an aid to Interpretation
Include Crestview Bowi, Inc. v. Womer Constr_ Co__ 774 Kan. 't34_ 547 Dd 74=(197 );___
Ludwia Honold Mfg. Co. v. Fletcher. 405 F.2d 1123 (3d Cir. 1969);. and Graziano v. Tortora
Agency, Inc.. 78 Misc.2d 1094, 359 N Y S 2d 489 (Civ. Ct. 1974)_ Illustration 3 was
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substantially Illustration 2 to former § 236. Illustration 4 is based on Spauidinc v. Morse, 322
Mass. 149. 76 N.E.2d 137 (1947).

Comment d. For discussions of interpretation of the whole, see Ludwia Honold Mf7c._.C_.ov.
Fletcher, 405 F.2d 1123. 1130 n.31 (3d Cir. 1969)s Elliott Leases Cars. Inc. v. uiaiev, 118
R.I. 321, 373 A.2d 810 (1977); Castellano v. State, 43 N.Y.2d 909. 403 N Y S 2d 724 374
N.E.2d 618 (19J-)8 .. In the last two cases, both the majority and dissenting opinions deserve
attention on this point. Illustration 5 is based on Mealey v. Kaneaiy, 226 Iowa 1266 286
N.W. 500 (1939)s see Annot., 131 A.L.R. 955 (1941), Illustration 6 Is based on Mantell v.
International Plastic Harmonica Corp., 141 N.J. Eq. 379, 55 A.2d 250 (Ct. Err. & App. 1947).
Illustration 7 is based on Paisner v. Renaud. 102 N.H. 27, 149 A.2d 867 (1959).

Comment e. Illustration 8 is based on Ea^n v. Washin tg on Countv Ins. Co,.391 Pa. 28
137 A.2d 332 (1957). Illustration 9 Is based on John F. Davis Co. v. Shepard Co., 71 R I
499, 47 A.2d 635 (1946). See also Wahlenmaier v. American Quasar Petroleum Co., 517
S.W.2d 390 (Tex. Civ. A.pp 1974),. ref. n.r:e.

Comment f. Illustration 10 is based on John F. Davis Co. v. Shepard Co., 71 R.I. 499. 47
A.2d 635 (1946). Illustration 11 is based on Hurst v. W. J. Lake & Co. 141 Or. 306 16 P.2d
627 (1932). See also Robin v. Sun Oii Co. 548 F.2d 554 558 (5th Cir. 1977),. involving the
interpretation of a settlement agreement: 'Counsel in this case were competent maritime
lawyers. They knew the difference between liability and negligence. They knew how to use
other words if they chose to do so."

Comment g. See Note, Evaluating the Conduct of Successors in the Interpretation of
Contract Terms: Practical Construction and 3udicial Method, 57 Iowa L. Rev. 215 (1971).
Illustration 12 is based on Wamer-Lambert Pharmaceutical Co. v. John 3 . Reynoids Inc 178
F. Supp. 655 (S.D.N.Y. 1959) . affd, 280 F.2d 197 (2d Cir. 1960). Illustration 13 is based on
In re Chicago & E.I. Ry., 94 F.2d 296 (7th Cir. 1938)

Comment h. Compare Elliott Leases Cars . Inc. v. Quigiev 118 R I 321 373 A 2d 810.
(1977) with Western Oil Fieids. Inc. v. Pennzoil United Inc., 421 F.2d 387 (Sth Cir. 1970)

Construction and effect of tenure provisions of contract or statute governing employment of
college or university faculty member. 66 A.L.R.3d 1018.
Validity, construction, and effect of real-estate brokers' multiple-listing agreement. 45
A.L.R.3d 190.
Effect of provision in real-estate option or land sale contract making the contract subject to
zoning or rezoning of the property. 76 A.L.R.2d_1195.
Time specified in real-estate contract for giving notice of exercise of option to purchase as of
essence. 72 A.L.R.2d 1127.
Validity, construction, and effect of land sale contract providing that title must be satisfactory
to purchaser. 47 AL.R.2d 455. _

Digest System Key Numbers:

Contracts 143(4), 143.5, 147, 152, 169, 170

Senrice: Get by LEXSTAT®
TOC: Restatement 2d. Contracts - Rule Sections >!._. /> Tooic 1- The Meaning of Agreements > § 202 Rules in

Citation: RESTAT CONTRACTS SECOND 202
View: Fuq

315

http://www.lexis.com/research/retrieve?_m=92a55b1087b44b99332f6c140ba9atb0&csvc... 10/18/2006



Get a Document - by Citation - Restat 2d of Contracts, § 202 Page 6 of 6

Dateff'une: Wednesday, October 18, 2006 - 2:39 PM EDT

About LexisNexis { Terms & Conditions
or Lexi$Ne)QseCooyii(iht (c^ 2006 LexisNexis, a division of Reed Elsevier Inc. All rights

reserved.

316

http://www.lexis.com/research/retrieve7 m=92a55b1087b44b99332f6c140ba9afb0&csve... 10/18/2006



Search - 20 Results - section 225 Page 1 of 4

Source: Lel > Secondary Legai > Restatements > Cop.tacte > Restatement 2d, Contracts - Rule Seetions -Q
TOC: Restatement 2d. Contrads - Rule Sections > 1:_. /> Tenic 5- CondiBons and Similar Events > § 225 Effects of

the Non-0ccurrence Of a Condi(fon
Terms: section 225 (Edit Search I Suggest Terms for My Search)

,FSeiectfor FOCUSTM or Delivery

n

Restatement of the Law, Second, Contracts, § 225

Restatement of the Law, Second, Contracts
Copyright (c) 1981, The American Law Institute

• Case Citations

Rules and Principles

Chapter 9 - The Scope of Contractual Obligations

Topic 5- Conditions and Similar Events

Restat 2d of Contracts, § 225

§ 225 Effects of the Non-Occurrence Of a Condition

(1) Performance of a duty subject to a condition cannot become due unless the
condition occurs or its non-occurrence is excused.
(2) Unless it has been excused, the non-occurrence of a condition discharges the
duty when the condition can no longer occur.
(3) Non-occurrence of a condition is not a breach by a party unless he is under a
duty that the "condition occur.

COMMENTS &ILLUSTRATIONS: Comment:

a. Two effects. The unexcused non-occurrence of a condition has two possible effects on the
duty subject to that condition. The first effect always follows and the second often does. The
first, stated in Subsection (1), Is that of preventing performance of the duty from becoming
due. This follows from the definition of "condition" in § 224. Performance of the duty may still
become due, however, if the condition occurs later within the time for its occurrence. The
non-occurrence of the condition within that time has the additional effect, stated In
Subsection (2), of discharging the duty. The time within which the condition can occur in
order for the performance of the duty to become due may be fixed by a term of the
agreement or, in the absence of such a term, by one supplied by the court (§ 204). Where
discharge would produce harsh results, this second effect may be avoided by rules of
interpretation (g§ 226, 228) or of excuse of conditions (Comment b and § 229).

iiiustrations:

1. A contracts to sell and B to buy A's business. The contract provides that B is to pay in
installments over a five-year period following the conveyance, and that A is to convey on
condition that B pledge specified collateral to secure his payment.. Conveyance by A does not
become due until B pledges the collateral. If the agreement does not provide for the time
within which the collateral is to be pledged, A's duty is discharged if it is not pledged within a
reasonable time.

2. B gives A $ 10,000 to use in perfecting an invention, and A promises to repay it only out
of royalties received during his lifetime from the sale of the patent rights. In spite of diligent
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efforts, A is unable to perfect his Invention and obtain a patent,.and no royalties are
received. A dies after six years. B has no claim against A's estate. Receipt of royalties is a
condition of A's duty to repay the money and A's duty is discharged by the non-occurrence of
that condition during his lifetime.

b. Excuse. The non-occurrence of a condition of a duty is said to be "excused" when the
condition need no longer occur in order for performance of the duty to become due. The non-
occurrence of a condition may be excused on a variety of grounds. It may be excused by a
subsequent promise, even without consideration, to perform the duty In spite of the non-
occurrence of the condition. See the treatment of "waiver" in § 84, and the treatment of
discharge In §§ 273-85. It may be excused by acceptance of performance in spite of the non-
occurrence of the condition, or by rejection following its non-occurrence accompanied by an
inadequate statement of reasons. See §§ 246-48. It may be excused by a repudiation of the
conditional duty or by a manifestation of an inability to perform it. See § 255; §§ 250-51. It
may be excused by prevention or hindrance of its occurrence through a breach of the duty of
good faith and fair dealing (§ 205). See § 239. And it may be excused by impracticability.
See § 271. These and other grounds for excuse are dealt with in other chapters of this
Restatement. This Chapter deals only with one general ground, excuse toavoid forfeiture. See
§ 229.

c. Effect of excuse. When the non-occurrence of a condition of a duty is excused, the
damages for breach of the duty will depend on whether or not the occurrence of the condition
was also part of the performances to be exchanged under the exchange of promises. If it was
not part of the agreed exchange, the obligor is liable for the same damages for which he
would have been liable had the duty originally been unconditionai. If It was part of the agreed
exchange, however, the saving to the obligee resulting from the non-occurrence of the
condition must be subtracted in determining the obligor's liability for damages. Rules for
determining damages are set out in § 347; see generally §§ 346-56. If the obligee is under a
duty that the condition occur, the ground for the excuse of the non-occurrence of the
condition may not be a ground for discharge of that duty. He may therefore be liable for
breach of the duty in spite of the excuse of the non-occurrence of the condition. Not only
may a party excuse entirely the non-occurrence of a condition of his duty, but he may merely
excuse its non-occurrence during the period of time in which it would otherwise have to
occur. If he does this, the non-occurrence of the condition during that period will not
discharge the duty under Subsection (2), although its non-occurrence will ultimately have
that effect. See Illustration 8 to § 84.

Illustrations:

3. A contracts with B to build a house for $ 50,000, payable on condition that A present a
certificate from C, B's architect, showing that the work has been properly completed. A
properly completes the work, but C refuses to give the certificate because of collusion with B,
and the non-occurrence of the condition Is therefore excused: See § 239. Since the
presentation of the architect's certificate is not part of the performances to be exchanged
under the exchange of promises, A has a claim against B for $ 50,000.

4. Under an option contract, A promises to sell B a painting "on condition that B pay $
100,000" by a stated date. Before that date, the non-occurrence of the condition is excused
by A's repudiation of the contract. See § 255. Since the payment of the $ 100,000 is B's part
of the performances to be exchanged under the exchange of promises, B saved that amount
when the non-occurrence of the condition was excused, and It should be subtracted in
determining damages. B has a claim against A for the value of the painting to B less $
100,000.

5. A leases property to B for a stated monthly rental. The lease provides that A is under a
duty to remove described property from the premises, and that its removal Is a condition of
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B's duty to pay the rent. After A has removed most of the property from the premises, B says
that he will pay the rent even though not all of it has been removed. The non-occurrence of
the condition is excused and B is under a duty to pay the rent even though A does not
remove the rest of the property. See § 84. But A's duty to remove the rest of the property is
not discharged and his failure to remove the rest is a breach.

d. Imposition of duty distinguished. When one party chooses to use the institution of
contract to induce the other party to cause an event to occur, he may do so by making the
event a condition of his own duty (Introductory Note to this Topic). Or he may do so by
having the other party undertake a duty that the event occur. Or he may do both. But, as
Subsection (3) makes clear, a term making an event a condition of anobligor's duty does not
of itself impose a duty on the obligee and the non-occurrence of the event is not of itseif a
breach by the obligee. Unless the obligee is under such a duty, the non-occurrence of the
event gives rise to no claim against him. The same term may, however, be interpreted not
only to make an event a condition of the obligor's duty, but also to impose a duty on the
obligee that it occur. And even where no term of the agreement imposes a duty that a
condition occur, the court may supply such a term. See § 204.

Illustrations:

6. A. a shipowner, promises to carry B's cargo on his ship to Portsmouth. B promises to pay
A the stipulated freight on condition that A's ship sail directly there on its next sailing. A's
ship carries B's cargo to Portsmouth, but puts into port on the way. Since carrying B's cargo
directly to Portsmouth is a condition of B's duty, no duty to pay arises, and, since the
condition can no longer occur, B's duty is discharged. Since A is under no duty to carry B's
cargo directly to Portsmouth, however, his failure to do so is not a breach.

7. The facts being otherwise as stated in Illustration 6, A promises to carry B's cargo on his
ship directly to Portsmouth on its next sailing. Since carrying B's cargo directly to Portsmouth
is a condition of B's•duty, no duty to pay arises and, since the condition can no longer occur;
B's duty is discharged. Since A is under a duty to carry B's cargo directly to Portsmouth, his
failure to do so is also a breach.

8. A contracts to sell and B to buy a. house for $ 50,000, with the provision, °This contract is
conditional on approval by X Bank of B's pending mortgage appiication.' Approval by X Bank
is a condition of B's duty. B is under no duty that the X Bank approve his application, but a
court will supply a term imposing on him a duty to make reasonable efforts to obtain
approval. See §§ 204, 205.

e. Ignorance immaterial. The rules stated in this Section apply without regard to whether a
party knows or does not know of the non-occurrence of a condition of his duty.

Illustration:

9. The facts being otherwise as stated in Illustration 6, B refuses to pay the freight without
knowing that A's ship has put into port on the way. B's refusal is not a breach since his duty
is discharged.

REPORTERS NOTES: Subsection (1) is new, but is based in part on former § 294. See §
224. Subsection (2) is based on former § 395. Subsection (3) is based on former § 257. See
5 Wiiiiston, Contracts § 676 (3d ed. 1961); 3A Corbin, Contracts § 655 (1960).

Comment a. For the basic rule of Subsection ( 1), see Addison Terry Co. v. N.F.L. Films . Inc. .
gn F cunn Fjli rc n n 7% .rrs-, siF491ian

suggested by Kingston v. Preston, 2 Doug. 689, 99 Eng. Rep 437 (K B 1773). Illustration 2
Is based on Palmer v. Guiiiow, 224 Mass. 1 112 N.E. 493 (1916).

319

hftr•//unvu^L.vicrnm/rocoarrh/rrfrinvn9 m-2n^fd},nZ1M5fo/wdS1M,R7'tA(1(,^9rdP:Prrinr.n__. 11/J1/200F



Search - 20 Results - section225 Page 4 of 4

Comment b. Excuse of condition by. waiver is covered in § 84, and former § 297, which dealt
with that subject, is therefore omitted. See Rose v. Mitsubishi Int'I Corp.. 423 F. Supp. 1162
(E.D. Pa. 1976); Wiliiamson v. WanlassR 545 P.Zd 1145 (Utah 1976)1 Fritts v. Cloud Oak
Flooring Co., 478 S.W.2d 8 (MoCt. App 1972). On excuse to avoid forfeiture, see the two
last-cited cases. On prevention or hindrance, see R.G. Pope Constr. Co. v. Guard Rail of
Roanoke, Inc. 219 Va 111, 244 S E 2d 774 (1978); Chemetron Cor . v. McLouth Steel
Corp., 381 F. Supp. 245 (N.D.Ill 1974), afPd, 522 F.2d 469 (7th Cir. 1975). On excuse
generally, see 3A Corbin, Contracts §§ 752-71 (1960 & Supp. 1980); 5 Williston, Contracts
§§ 676-811 (3d ed. 1961).

Comment c. Illustration 3 is based on Illustration 1 to former § 294. Illustration 4 is
suggested by Illustration 3 to former § 294. Iliustration 5 is suggested by Budget WaC
Cleaners & Laundry v. Simon. 151 Cal. App 2d 476, 311 P.2d 591 (1957).

Comment d. Illustrations 6 and 7 are suggested by Bornmann v. Tooke, 1 Camp. 377, 170
Eng. Rep. 991 (1807). Illustration 8 is based on Lach v. Cahiii, 138 Conn. 418 85 A.2d 481
(1951).

Comment e. This is based on former § 278. Illustration 9 is new; cf. Addison Terry Co. v.
N F L Films, Inc, 390 F . Supp 621 (S D N Y 1974). But see Barbara Oil Co. v. Patrick
Petroieum Co., 1 Kan. Auo.2d 437, 566 P.2d 389 (1977).

CROSS REFERENCES: ALR Annotations;

Validity and construction of provision (Escalator Clause) in land contract or mortgage that
rate of interest payable shall increase if legal rate is raised. 60 A.L.R.3d 473.
Construction and operation of "optional agreement-flat payment" land contract under which
optionee has right to take title when periodic payments (otherwise to be treated as rent)
equal agreed price. 55 A.L.R.3d 159.
Landlord and tenant: Tenant's rights under provision giving him pre-emptive right to
purchase on terms offered by third person, where third person's offer is withdrawn before
tenant exercises pre-emptive right. 46 A.L.R.3d 1377.
Effect of provision in real-estate option or land sale contract making the contract subject to
zoning or rezoning of the property. 76 A.L.R.2d 1195.
Restitution of property conveyed in consideration of previous reconciliation, as condition of
entertaining divorce action. 4 A.L.R.2d 1210.
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Restatement of the Law, Second, Contracts, § 378

Restatement of the Law, Second, Contracts
Copyright (c) 1981, The American Law Institute

+ Case Citations

Rules and Principles

Chapter 16 - Remedies

Topic 5- Preclusion by Election and Affirmance

Restat 2d of Contracts, § 378

§ 378 Election Among Remedies

If a party has more than one remedy under the rules stated in this Chapter, his
manifestation of a choice of one of them by bringing suit or otherwise is not a bar
to another remedy unless the remedies are inconsistent and the other party
materially changes his position in reliance on the manifestation.

COMMENTS & ILLUSTRATIONS: Comment:

a. Election among remedies. The rules stated in this Chapter give a party three basic types
of remedies: damages (Topic 2), specific performance or an injunction (Topic 3), and
restitution (Topic 4). The rule stated in this Section predudes a party who has manifested his
choice of one of those remedies from shifting to another remedy if such a shift would be
unjust because of the other party's reliance on the earlier manifestation. The mere
manifestation of an intention to pursue one remedy rather than another does not, however,
preclude a party from making such a shift. Nor must the shift be made within any particular
time. Only if the other party has materially changed his position in reliance on the original
choice is a shift to another remedy preduded by the election of the first. A change of position
is "material" within the meaning of this Section If it is such that in all the circumstances a
shift in remedies would be unjust. This rejection of any doctrine of election in the absence of
reliance is consistent with a similar policy in the Uniform Commercial Code. See Uniform
Commercial Code § 2-703 and Comment 1; § 2-711 and § 2-721. Even if the bringing of an
action for one remedy is a manifestation of choice of that remedy, it does not preclude the
plaintiff from shifting to another remedy as long as the defendant has not materially changed
his position. Altemative counts seeking Inconsistent remedies are generally permitted in the
same complaint and a change in remedy may often be made by amendment of the
complaint, even at an advanced stage of the action.

Illustrations:

1. A contracts to sell a tract of land to B. A repudiates and B brings an action for damages.
While this action is pending, A makes valuable improvements on the land reasonably
believing that does not intend to pursue his remedy of specific performance. B then
amends his complaint to ask specific performance. If A's change of position is material, B's
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claim for spedfic performance Is precluded.

2. A contracts to transfer his farm to B In return for B's promise to support A for life. After A
has transferred the farm, B repudiates the contract and A sues for specific restitution. Before
any change in B's position, A learns that a part of the farm has been sold by B and amends
his complaint to ask for damages for the breach. A's claim for damages is not precluded.

3. A contracts to transfer his farm to B In return for B's promise to support A for life. After A
has transferred the farm, B repudiates the contract and A sues for damages. Before any
change In B's position, A discovers that it will be difficult to prove his damages with
reasonable certainty and that a judicial sale of B's property including the farm would be
unlikely to realize enough to satisfy a judgment and amends his complaint to ask specific
restitution. Specific restitution is not precluded.

b. Additional circumstances. In two situations a party is not precluded from seeking a
different remedy, even after reliance on his first choice by the other party, because his shift
is justified by additional circumstances. The first situation is that in which the party made his
original choice while ignorant of facts that give him a remedy based on, for example,
misrepresentation or mistake and later discovers those facts. In that situation he is not
bound by his original choice because he made it when mistaken. The second situation is that
in which after a party makes his original choice, a later breach by the other party occurs. In
that situation he can pursue any remedy based on the later breach without regard to his
original choice.

c. Remedy not available. The rule stated in this Section applies only where a party pursues
a remedy that he actually has. A party is not preduded from pursuing other remedies by the
fact that he has made a mistaken attempt to obtain a remedy that is not available to him,
even if his original choice has been relied on by theother party.

Illustrations:

4. A makes an oral contract to transfer his farm to B in return for B's promise to support A
for life. After A has transferred the farm, B repudiates the contract and A sues for damages.
B pleads the Statute of Frauds and A's action is about to be dismissed. A then amends his
complaint to ask speciric restitution. Regardless of whether B has changed his position,
specific restitution is not precluded.

5. A makes a written contract to sell a tract of land to B. A repudiates the contract and B,
claiming that both parties were mistaken as to the contents of the writing, sues A for
reformation of the writing and for specific performance of the contract as reformed. The court
refuses to reform the writing on the ground that mistake was not proved and B amends his
complaint to ask damages for breach of the contract as written. B's claim for damages is not
precluded.

d. Other remedy not inconsistent. The rule stated in this Section applies only where a party
seeks to shift to a remedy that is inconsistent with the one he has chosen. A party who seeks
specific performance or an injunction may, for example, be entitled to damages to
compensate him for delay In performance. See Comment c to § 358. Similarly, a party who
seeks restitution may, for example, be entitled to damages to compensate him for costs of
transportation of goods that he has incurred. A later request for such damages In a suit for
specific performance or an injunction or in one for restitution is not precluded because It is
not inconsistent with that suit. However, the remedy of specific performance or an injunction
and that of damages for total breach of contract are inconsistent. The remedy of specific
11a110l9 1 Iru[K-i•)itLlllillliTMi[QiY.liUtiYKTdr.}dr1c7iiliili .iTii^l7aFl27-i7557iTi

restitution and that of damages for total breach are inconsistent.
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Illustration:

6. A contracts to sell a tract of land to B. A faiis to convey the tract and B sues A for specfflc
performance. B later amends his complaint to add a claim for damages resulting from the
delay caused by A's failure. Regardless of whether A has changed his position, such a further
claim is not precluded.

e. Other situations distinguished. The rule stated in this Section applies only as among the
remedies provided for in this Chapter. It does not, for example preclude a party from
pursuing a claim in tort for misrepresentation or a claim for breach of warranty in the sale of
goods. See Uniform Commercial Code § 2-721. It does not determine whether a party Is
barred by election from treating his remaining duties of performance as discharged (§ 379).
Nor does it apply in the many instances in which a party makes a choice that affects his
substantive rights, such as the choice of an offeree between acceptance (§ 50) and rejection
(§ 38), the choice of an intended beneficiary between disclaiming the contract and not doing
so (§ 306), or the choice of an infant between affirmance and disaffirmance (§§ 14, 380).
Furthermore, this rule does not apply to situations In which a party is precluded by his delay
from enforcing a substantive right, as is the case where one having the power of avoidance
loses It by delay (§ 381). Finally this Section Is inapplicable to matters of procedure, such as
the requirement that a party choose between inconsistent remedies at some stage of a
judicial proceeding, and to matters govemed by the law of judgments, such as merger and
bar. See Restatement, Second, ludgments §§ 17, 18, 19.

REPORTERS NOTES: This Section is based on former §§ 381, 382, 383 and 384. See 5A
Corbin, Contracts §§ 1214-27 (1964 & Supp. 1980); 11 Williston, Contracts §§ 1444, 1444A
(3d ed. 1968); 1 Palmer, Law of Restitution §§ 3.10, 4.15 (1978); Dobbs, Remedies § 1.5
(1973); Dobbs, Pressing Problems for the Plaintiffs Lawyer in Rescission: Election of
Remedies and Restoration of Consideration, 26 Ark. L. Rev. 322 (1972).

Comment a. The rule stated in former § 381(2), under which the mere bringing of an action
might amount to an election, is abandoned as no longer representing the weight of authority.
See Lewis v. Dansker, 68 F.R.D. 184 (S.D.N.Y. 1975); see also Friederichsen v. Renard, 247
U.S. 207, 213 (1918): Ajamian v. Schlanger, 14 N.J. 483 103 A.2d 9 cert. denied, 348 U.S.
835 (1954); Parcish v. Tahtaras 7 Utah 2d 87. 91, 318 P 2d 642 645 (1957) Iiiustration 1
is based on Illustration 2 to former § 382. Illustrations 2 and 3 are based on Illustrations 2
and 3 to former § 381.

Comment b. As to the effect of a subsequent breach, see Seaboard Sur. Co. v. United
States, 355 F.2d 139 (9th Cir. 1966).

Comment c. Illustrations 4 and 5 are based on Illustrations 2 and 4 to former § 383; cf.
Riess v. Murchison 503 F.2d 999 (9th Cir. 1974). cert. denied, 420 U.S. 993 (1975).

Comment d. Illustration 6 is based on Greenstone v. Claretian Seminary, 139 Mont. 295,
363 P.2d 161 (1959). For cases allowing damages in addition to restitution, see Runyan v.
Pacific Air Indus. 2 Cal.3d 304. 85 Cal. Rptr. 138, 466 P.2d 682 (1970): Rabinowitz v.
Marcus, 100 Conn. 86 123 A. 21 (1923).

CROSS REFERENCES: ALR Annotations:

Decree allowing or denying specific performance of contract as precluding, as a matter of res
judicata, subsequent action for money damages for breach. 38 A.L.R.3d 323.
Recovery on quantum meruit where only express contract Is pleaded, under Federal Rules of
Civil Procedure 8 and 54 and similar state statutes or rulPS 84 A I R 7ri 1 n77
Comment Note. -- Contractual provisions as to remedy as excluding other possible remedies.
84 A.L.R.2d 322.

323

http://www.lexis.com/research/retrieve? m=84783310e005f72ba89143de9fc271258cdoc... 11/21/2006



Search - 6 Results - section 378 Page 4 of 4

Digest System Key Numbers:

Election of Remedies 2-4

Source: leaai > Secondary Legal > Restatements > Contracts > Restatement 2d, Contracts - Rule Sections M
TOC: RestatemeM 2d. Contracts - Rule Sections >/._. !> Tooic 5: Predusion by Election and AiBrmance >

§ 378 Electfon Among Remedies
Temzs: section 378 (Edit Search I Suggest Terms for My Search)

View: Full
Date/r'une: Tuesday, November 21, 2006 - 3:42 PM EST

4r

About LexisNexis I Terrns & Conditions
LiexisNeXi^ Cooyrght c() 2006 L.exisNexis, a dMslon of Reed Elsevier Inc. All rights

reserved.

324
1rt*n•/l.....^.rie..:........../ ..e.,-..1./-,.ti:..-.,.o ^_oA^loodin_nnco-in^_on^c^s^_nc_nn^nc^Qn__ ..r..u.nni


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102
	page 103
	page 104
	page 105
	page 106
	page 107
	page 108
	page 109
	page 110
	page 111
	page 112
	page 113
	page 114
	page 115
	page 116
	page 117
	page 118
	page 119
	page 120
	page 121
	page 122
	page 123
	page 124
	page 125
	page 126
	page 127
	page 128
	page 129
	page 130
	page 131
	page 132
	page 133
	page 134
	page 135
	page 136
	page 137
	page 138
	page 139
	page 140
	page 141
	page 142
	page 143
	page 144
	page 145
	page 146
	page 147
	page 148
	page 149
	page 150
	page 151
	page 152
	page 153
	page 154
	page 155
	page 156
	page 157
	page 158
	page 159
	page 160
	page 161
	page 162
	page 163
	page 164
	page 165
	page 166
	page 167
	page 168
	page 169
	page 170
	page 171
	page 172
	page 173
	page 174
	page 175
	page 176
	page 177
	page 178
	page 179
	page 180
	page 181
	page 182
	page 183
	page 184
	page 185
	page 186
	page 187
	page 188
	page 189
	page 190
	page 191
	page 192
	page 193
	page 194
	page 195
	page 196
	page 197
	page 198
	page 199
	page 200
	page 201
	page 202
	page 203
	page 204
	page 205
	page 206
	page 207
	page 208
	page 209
	page 210
	page 211
	page 212
	page 213
	page 214
	page 215
	page 216
	page 217
	page 218
	page 219
	page 220
	page 221
	page 222
	page 223
	page 224
	page 225
	page 226
	page 227
	page 228
	page 229
	page 230
	page 231
	page 232
	page 233
	page 234
	page 235
	page 236
	page 237
	page 238
	page 239
	page 240
	page 241
	page 242
	page 243
	page 244
	page 245
	page 246
	page 247
	page 248
	page 249
	page 250
	page 251
	page 252
	page 253
	page 254
	page 255
	page 256
	page 257
	page 258
	page 259
	page 260
	page 261
	page 262
	page 263
	page 264
	page 265
	page 266
	page 267
	page 268
	page 269
	page 270
	page 271
	page 272
	page 273
	page 274
	page 275
	page 276
	page 277
	page 278
	page 279
	page 280
	page 281
	page 282
	page 283
	page 284
	page 285
	page 286
	page 287
	page 288
	page 289
	page 290
	page 291
	page 292
	page 293
	page 294
	page 295
	page 296
	page 297
	page 298
	page 299
	page 300
	page 301
	page 302
	page 303
	page 304
	page 305
	page 306
	page 307
	page 308
	page 309
	page 310
	page 311
	page 312
	page 313
	page 314
	page 315
	page 316
	page 317
	page 318
	page 319
	page 320
	page 321
	page 322
	page 323
	page 324
	page 325
	page 326
	page 327
	page 328
	page 329
	page 330
	page 331
	page 332
	page 333
	page 334
	page 335
	page 336
	page 337
	page 338
	page 339
	page 340
	page 341
	page 342
	page 343
	page 344
	page 345
	page 346
	page 347
	page 348
	page 349
	page 350
	page 351
	page 352
	page 353
	page 354
	page 355
	page 356
	page 357
	page 358
	page 359
	page 360
	page 361
	page 362
	page 363
	page 364
	page 365
	page 366
	page 367
	page 368
	page 369
	page 370
	page 371
	page 372
	page 373
	page 374
	page 375
	page 376
	page 377
	page 378
	page 379
	page 380
	page 381
	page 382
	page 383
	page 384
	page 385
	page 386

