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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST AND INVOLVES
A SUBSTANITAL CONSTITUTIONAL QUESTION

This case presents substantial constituvtional gquestions that
include complete lack of adeguate counsel throughout all stages of
the criminal process. In Appellant's first assignmént of error
presented for review in the Fifth Appellate District Court of Appeals,
the Appellant claimed that Appellate counsel was ineffectiye for
failing to reguest that he be re-sentenced pursuant to this Court's

decision in State v. Foster, 109 Ohio St. 1, 845 N.E.ed 470 (2006).

There was a Supplemental Brief And Assignmerts of Error filed in the
Fifth Appellate District Court of Appeals, the Fifth District Appellate
Court of Appeals never made a 'ruling or decision on the Supplemental
Brief And Assignments of Error. The Defendant-Appellant also file
a Application For Reconsideration (26) B, in the Fifth District Court
of Appeals, there was never a ruling or decision in th# Application For
Reconsideration. Appellate Counsel could have Suplemented his brief
in order to present the Foster issue. Because Foster clearly provides
that it applies to all cases on direct Review, we conclude Appellant
was prejudiced by Appellate counsel's failure to raise this issue on
direct appeal.

Now thg Appellant is on Appeal before this éourt seeking a
reveral of assignments of error I, IT,

This case involves a Substantial Qmsitutional. .’ Question as to
whethér Appellate Counsel's failure to asvance substantial prejudicial

errors in the Appeal of right denied Appellant Bennett his right to

effective assistance of counsel in his Appeal of right.

-



Trial Counsel's failure "to subject the prosecution's case to a mean-

ingful adversarial testing. " United State v. Cronic, (1§84), 466 U.S.

648, 80 L.EA.2d 657, 104 S.Ct. 2039. Because of Bennett's attorney's
failure at this critical stage of the trial, Appellant was unable to
subject the state's case agains't him to the "crucible of meaningful
adversarial testing. The essence of the right to effective assistance.
"Id. at 2045, The attorney's failure deprived Bennett as thoroughly
as if counsel had been absent. Defendant-Appellant trial counsel
failed.to object to the state's use of the Defendant-Appellant's
postarrest silence during trial. This conduct cannot be considered
"sound trial strategy" or "professional competent assistance."

Wiley v. Sowder (C.A. 6, 1981), 647 F.2d 642, 649.

The underlying consituticnal: issues demonstrate a systematic
deprivation of the semblance of a fair trial in this case; And, this
Court simply must intervene to correct an injustice in this case of

actual, demonstrable innocenec.

STATEMENT OF THE CASE AND FACTS

On February 25, 2005, Joseph E. Bennett, jr, the Defendant-
Appellant, was indicted by a Delaware County grand jury. The indictment
alleged one Count of Engaging In A Pattern of Corrupt Activity, A
first degree felony; two Counts of Theft, third degree felonies; two
Counts of Theft, fifth degree felonies; six Counts of Breaking And
Entering, fifth degree felonies; six Counts of Vandalism, fifth degree
felonies; and three Counts of Possession Criminal Tools, fifth degree
'felonies.'The case was assigned to Honorable Judge Everett Krueger.

On July 5, 2005, Bennett filed a Motion to suppress evidence. On
August 17, 2005, the Court held a hearing on the Defendant 's Motion

and overruled the motion.



The case was tried to a jury beginning August 23, 2005.

On August 25, 2005, the-Court entered a judgment of acquittal
as to Counts sixteen and twenty. On August 25, 2005, the jury found
Bennett guilty of the following charges: Count one: Engaging In A
Pattern of Corrupt Activity (F-1); Count two: Theft (F-3); Count
three: Theft (F-3); Count four: Theft (M-1); Count five: Breaking
And Entering (F-5); Count seven: Breaking And Entering (F-5); Count
Eight: Breaking And Entering {F-5); Count nine: Vandalism (F-5);
Count ten: Vandalism (F-5); Count Eleven: Vandalism (¥-5); Count
twelve: Vandalism (F-5); Count thirteen: Possession Criminal tools (F-5):
Count fourteen: Possession Criminal tools (F-5); Count sixteen:
Breaking And entering (F-5); Count twenty: Vandalism (F-5). The jury
returned verdicts of not guilty as to Counts seventeen, eighteen,
and nineteen.

On October 3, 2005, the Court sentenced Bennett as follows:
Count one: five years in prison; Count two: two years in prison; Count
three: two years in prison; Count four: six months in jail; Count five:
12 months in prison; Count six: 12 mgnths in prison; Count séven:
12 months in prison; Count eight: 12 months in prison; Count nine:
gix months in prison; Count tén: six months in prison; Count eleven:
six months in prison; Count twelve: six months in prison; Count thirteen:
six months in prison; Count fourteen; six months in prison; Count
Fifteen: six months in prison; Count sixteen: six months in prison;
Countxtwenty: six months in prison: The Court drdered that the sentences.
for Céunt two, three, and eight run consecutively to each other, and
- all other seﬁtences run concurrently for a net sentence of five years

in prison. .



The Defendant-Appellant was sentenced to A Patern of Corrupt
Activity a felony one, when it should have been a felony, this as
well was not object to inm the trial court.

On November 2, 2005, Bennett filed a timely Notice of Appeal.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No, T:

Defendant-Appellant Mr. Bennett's Consititutional Rights

were violated because the sentencing statutes under which

the Defendant-Appellant was sentence to a Non-Minimum

sentence and consecutive prison term were unconstitutional.

This.appeal involves the Defendant-Appellant jury trial conviction
of a guilty verdict. On August 25, 2005, on October 3, 2005, the
Defendant-Appellant were sentence to a non-minimum sentence, conscutive
sentence of five years.

The Supreme Court recently held that statutes reguiring judicial
findings prior to the imposition of a non-minimum sentence violates
the Sixth Amendment right to jury trial. It is the position of
Mr. Bennett that the sentence imposed upon him for his first felony
conviction is now unconstitutional and void in light of a recent decision
made by the Ohio Supreme Court. |

The Ohiq Supreme Court recently held that statutes reguiring judicial

findings prior to the imposition of a non-minimum sentence violates

the Sixth Amendment right to a jury trial. State v. Foster (2006),

109 Ohio St. 3d'1, 845 N.E,2d 470; citing Blakely v. Washington (2004),

542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed. 2d 403; and the rule of Ring v.

Arizona (2002), 536 U.S. 584, 602, 122 s.Ct. 2428, 153 L.Ed 2d 556;

And, the of Apprendi v. New Jersey {(2000), 530 U.S. 466, 482-483,

120 s.Ct. 2348, 147 L.EJd. 24 435.



Regarding non-minimu sentences, the Court stated, "Because R.C. 2929.14
(B) and (C) and 2929.19(B)(2) reguire judicial fact—finding before
imposition of a sentence greater than the [minimum[ term authorized by
a jury verdict or admission of the defendant, they are unconstitutional.
" Foster, at 949.
The Court in Foster concluded that the unconstitutional parts of

the statutes could be served and the constitutional parts of the
statues could be maintained. Foster, at 479-498. The Court also
determined that, when a sentence is based on unconstitutional statues,
the appropriate remedy is to vacate the sentence and remand the case
to the trial court for a new sentencing hearing. Foster, 497-499,

The sentence imposed by the trial court is unconstitutional
because judicial factfinding was conducted before imposition of a
sentence greater than the minimum prison term. The Defendant-Appellant’s
sentence should therefore be vacated and the case remanded to the trial
court for a new sentencing hearing.

Under Ohio's sentencing scheme prior to the recent decision in

State v. Foster, supra, trial courts could not impose more than the

minimum prison term without first making additional findings. R.C.
2929.14(B) provides, in pertinent part:

-..1if the court imposing a sentence upon an offender for a felony
elects or is required to impose a prison term on the offender,

the court shall impose the shortest prison term authorized for
the offense pursuant to division (&) of this section, unless one
or more of the following applies: (1) The offender was serving a
prison term at the time of the offense, or the offender previously
had served a prison term. (2) The court finds on the record that
the shortest prison term will demean the seriousness of the
offender's conduct or will not adequately protect the public from
future crime by the offender or others.

A sentencing court could not impose more than the statutory minimum

without making one of the two findings set forth above.



The Ohio Supreme Court held R.C. 2929.14 (B) unconstitutional under

Blakely v. Washington, supra, because judicial factfindiﬁg is required

in order to exceed the presumptive minimum prison term. Foster, at
160-61. Since a jury verdict or guilty plea by the defendant does not
determine the sentence imposed, R.C. 2929.14 (B) is unconstitutional

and is served and excised in its entirety. Foster, at 197.

Proposition of Law No. II:

Trial Counsel's Performance of his Duties was Deficient at

the time of sentencing, in that he Failed to Function as

the Counsel Guaranteed by the Sixth Amendment and Defendant-

Appellant was Prejudiced by Counsel's Performance.

In the present case, at the time of sentencing, there was no
obection to the sentence imposed bhased on a violation of the Sixth
Amendment by trial counsel, In the event that this Court finds that
an objection should have been made, and that the absence of an objection
is error, then it is urged that this Court find that trial counsel was
ineffective in failing to preserve this issue for appellate review.

There is a two step process in determining whether a defendant's

right to effective assistance of counsel has been violated. Strickland

v. Washington (1984), 466 U.S. 668, 687, 104 8.Ct. 2052, 80 L.Ed.2d
674. First, the court must determine whether there was a "substantial

violation of any of defense counsel's essential duties to his client.”

State v. Calhoun, 86 Ohio St. 3d 279, 289, 714 N.E.2d 905 (1999). "This
reguires a showing thaﬁ counsel made errors so serious that counsel was
not functioning as the 'counsel' guaranteed the defendant by the Sixth
Amendﬁent. " Id.

Second, the defendant must show that the deficient performance of

counsel prejudiced the defense. State v. Bradley, 42 Qhio St.3d 136,




538 N.E.2d 373 (1989), paragraph two of the syllabus. Prejudice
exists where there is a reasdnable probability that the outcome of
the trial would have been different but for the alleged deficiencies
of counsel. Id. at paragraph 3 of the syllabus. "This reguires
showing that counsel's errors were so serious as to deprive the

i

defendant of a fair trial, a trial whose result is reliable.

Strickland 466 U.8. 687. If so, the court must then determine that

counsel's deficient performance caused a material prejudice to the

defendant. See also, State v. Lane, 108 Ohioc App.34 477, 671 N.E.2d

272 (1995).

In the case sub judice, Defendant-Appellant Bennett submits that

he was denied the effective assistance of trial counsel during the
sentencing proceedings and at the time of sentencing, which materially
prejudiced him and affected the cutcome of the proceedings. This case
involves the following instances of ineffective assistance of trial
counsel:

(1.) Trial counsel failed to object to the Defendant-Appellant
being sentenced to a prison term longer than the minimum for Mr.
Bennett first prison term. The Sixth Amendment prohibits the imposition
of a2 prison term longer than the minimum for a defendant's first

prisoﬁ term. See: Foster and Blakely supra.

(2.) Trial counsel failed to object to the trial court's findings
on Defendant-Appellant Bennett's preuséntencing investigation report
that resulted in Mr. Bennett's sentencing being enhanced to serve more
than fhe minimum term for his firSt prison term. This was an abuse of
discretion when the trial counsel failed to object to Mr. Bennett

being on probation when this offense occured, the Defendant wasn't



under any supervision with the Delaware Municipal Court at the time
of this offense nor was he under any supervision at all,.
(3.) Trial counsel failed to object to representing the

Defendant-Appellant on the Appellate level, in State v. Ccle, 2 Ohio

5t.3d 112, (1982), a Court of Common Pleas ruled that, as counsel
cannot realistically be expected to argue his own incompetence, res
judicata does not act to bar a defendant represented by the same
counsel at trial and upon direct appeal from raising a claim of
ineffective assistance of counsel in a petition for postconviction

relief. State v. Carter, supra. U.S. v. Humphrey, 287 F.3d 422 (6th Cir.

2002), a defendant is denied his Sixth Amendmeﬁt right to effective
counsel when his attorney operates under a conflict of interest. A
trial court has a duty to inquire into nature of an attorney's conflict
of interest with his client at such time as court becomes aware‘of a
potential or actual conflict of interest.

Defendant-Appellant Joseph E. Bennett, were charged in the trial
court with Engaging in a Pattern of Corrupt Activity é felony of the
first degree. Because all of the iﬁcidents comprising the Corrupt
Activity charges were felonies of the of fifth degree; the charge of
Engaging in a Patern of Corrupt Activity is a second degree felony
rather than the first degree felony. Appellant counsel should have
brought this to the Court's attention on appeal.‘

Whitiﬁg v. Burt, 266 F.3d 640 (E.D. Mich. 2003), Since the same

attorney represented Defendant-Appellant at the Appellate level, it is
not sﬁrprising that the issues concerning ineffective assistance were

not raised at that time. Glasser v. United States, 315 U.S5. 60 (1942),




even as we have held that the right to the assistance of counsel is
so fundamental that the denial by a state court of a reasonable time
to‘allow the selection of counsel of ones own choosing, and the
failure of thét court to make an effective appointment of counsel, may
g0 offend our concept of the basic requirements of a fair hearing as
to amount to a denial of due process of law contrary to the Fourteenth
Amendment.

Trial counsel was a properly licensed attorney in the State-of
Ohio at the time of Defendant-Appellant's sentencing hearing and he
was presumed to be competent, and presumed to be aware or should
have been, that he should have cobjected to the Defendant-Appellant
being sentence for his first prison term; that he would have objected
to trial court's findings to.increase the Defendant-Appellant's
sentence. In each of the above instances trial counsel should have
objected to preserve these issues for appeal. It has been established
that when trial counsel fails to present a defense or to make an
objection, that he is not acting as counsel contemplated under the
Sixth Amendment. In the event that this Court finds that an objection
should have been made, and that the absence of an objection is error,
then it is urged that this Court find that trial counsel was ineffective
in failing to preserve an issue or issues herein for appellate review.
The United States Court of Appeals for the First Circuit, in the case

of United States v. Prou, 199 F.3d 37 (1999), Determined that if

counsel's failure to raise an issue that is an obvious defense,

counsél is per se ineffective. Thus, under Strickland v. Washington
the requisite prejudice has been established and a remand on this basis

is required.



CONCLUSION

For the fofegoing reasons, Defendant-Appellant, Joseph E. Bennett,
respectfully requests that the Supreme Court find that the trial
court erred by imposing a non-minimum prison term when the additiocnal
findings necessary to impose that term were not féund by a jury or
admitted by the Defendant-Appellant; and.to find that he was denied
the effective assistance of trial counsel during the jury trial
proceedings and at the time of sentencing in this case; Therefore, the
Defendant-Appellant would respectfully requeét that this Honorable
Court remand this matter to the trial Court for imposition of the
shortest prison term consistent with Defendant-Appellant's jury trial,

the Sixth Amendment, and the decision of the U.S. Supreme Court.

Respectfully submitted,

eﬂ?ogeph E. Bennett, Jr,

Inst. No. A-506-676

North Central Corr. Inst.
P.0O. Box iB812

Marion, Ohio 43301-1812

Defendant-Appellant In Pro Se
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Hoffman, J.
| {11} Defendant-appeliant Joseph E. Benrjett, Jr. appeals his conviction in the
Delaware County Court of Common F’Ieas on one count of engaging in a pattern of
corrupt activity; three counts of theft; five counts of breaking and entering; five counts of
vandalism and three counts of possessing criminal tools. Plaintiff-appellee is the State
of Ohio.
STATEMENT OF THE FACTS AND CASE

{2} On February 25, 2005, the Delaware County Grand Jury indicted appellant
on one count of engaging in a patiern of corrupt activity, a first degree felony; two
counts of theft, third degree felonies; two counts of theft, fifth degree felonies; six counts
of breaking and entering, fifth degree felonies; six counts of vandalism, fitth degree
felonies; and three counts of possessing criminal fools, fifth degree felonies.

{13} On July 5, 2005, appeliant filed a motion to suppress. On August 17,
2005, the trial court conducted a suppression hearing. The téstimony presented
establishred:

{y4} In July and August 2004, small businesses in Delaware County were the
target of vandalism, theft, and breaking and entering. Two incidents invoiving Norton’s
Sportiné Goods ’resulted in the theft of firearms. A witness to a break in at Norton's
Sporting .GOOdé on July 26, 2004, described a gray or a maroon Dodge Stratus, with a
left rear taillight out, leaving the scene.

{1]5} On July 27, 2004, Sergeant Leatherman of the Delaware City Police
Depértment met with individuals he knew to be reliable.r They informed him appellant

and his co-defendant were involved in the rash of break-ins. They described the car
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with the left tail light out. The same morning, Officer Boland of the Delaware City Police
Debartment observed the vehicle traveling within the city limits and instructed the driver
to pull over. The vehicle was missing the left taillight. Appellant was a passenger in the
vehicle which was being driven by his co-defendant, Henry Walfe. Officer Boland
conducted an inventory search of fhe vehicle and discovered eighty-one rounds of 22
caliber ammunition and a 9mm round in the car's conéole— matching items stolen from
Norton’s Sporting Goods. A pry bar, a wrench and a laundry bag, matching a witness’
description, were also found in the vehiclg. Evidence from the scene demonstrated the
doofs at the store had been pried open.l Officer Bdland impounded the vehicle and
appeliant was taken to the police station for questioning, after which he was released.

{yi6} Detective Wollum of the Delaware County Sheriff's office intérviewed
appellant, after a BB gun was discovered lduring a search of appeliant’s residence. A
BB gun had been stolen from Norton’s the previous morning. Detective Woilum
observed appellant's shoes outside of his cell with glass embedded in the soles. He
seized the shoes to be tested for comparison of glass fragments found at the scene.

{17} On August 11, 2004 at 4:00 a.m., Deputy Bobb of the‘ Delawére County
Sheriff's bepartment checked a gun storé for any break in. He parked his cruiser at the
back 6f the gun store parking lot when a vehicle pulled into the lot from the South. The
vehicle's headliéhts swept over the cruiser and then pulied out of the lot, continuing at a
high rate of speed. Deputy Bobb foliowed the vehicle, “looking for a reason to stop ‘the
car to ﬁﬁ'd out why it pulled into a closed business at 4:00 a.m.”

{8} After a few minutes, Deputy Bobb observed the vehicle cross the double

centerline and “the driver side tires touched the left line of the double line.,” He
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described the car as “drifting left and weaving at times and the tires would go over both
ye[llow lines and to the edge of the road.” The tires went completely over the left line 4-5
times over 1-2 miles. The deputy then initiated a stop. Appellant was the driver of the
vehicie, and Wolfe, his co-defendant, was a passenger. Appellant did not possess a
valid operator’s license. Deputy Bobb conducted an inventory search at the scené, and
discovered a large crowbar, vice grips, pliers and a bro.wn bag. Deputy Bobb testified at
the suppression hearing he was unsure of any written policy for impounding vehicles
and performing invehtory searches, but he knew the depariment had a standard
operating procedure. |

{18} Via Judgment Entry, the trial court overruled appellant’'s motion to
suppress.

{10} The matter proceeded'to a jury trial on August 23, 2005. During the trial,
the State moved to amend count three of the indictment to change the name of the
victim from .Midway Market to Norfon's Sporting Goods. Despite appellant’s objection,
the trial court granted the motion to amend. After the presentation of the evidence,
appellant was found guilty of one count of engaging in a pattern of corrupt activity, three
counts of theft, five counts of breaking and entering, five counfs of vandalism and three
counts -of posséssing criminal tools. The ftrial court imposed a two-year prison
sentence.

{11} Ap_pe[lant now appeals, assighing as error:

‘-':[1112} ‘. THE TRIAL COURT ERRED IN OVERRULING THE DEFENDANT'S
MOTION TO SUPPRESS EVIDENCE, THEREBY V!OLAT.ING THE DEFENDANT’$

RIGHTS GUARANTEED BY THE OHIO AND UNITED STATES CONSTITUTIONS.
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{13} “If. THE TRIAL COURT ERRED BY PERMITTING THE PROSECUTION
TO AMEND COUNT THREE OF THE INDICTMENT, THEREBY VIOLATING THE
DEFENDANT'S RIGHTS GUARANTEED BY THE OHIO CONSTITUTION.”

I

{114} In the first assignment of error, appellant challenges the trial court's denial
of his motion to suppress. Specifically, appellant chéllenges the testimony of Deputy
Bobb at the suppression hearing. Appellant argues Deputy Bobb testified he foliowed
appellant’s vehicle “in an attempt to get probable cause to stop the vehicle”, and finally
stopped the vehicle for an alieged marked lanes violation. Appellant argues the alleged
marked [ines violation occurred on a narrow county road where some areas of the road
do not have marked lanes, and the vehicle’s driver-side tires were merely observed on
the center line or slightly over the center line. Appellant maintains Deputy Bobb
changed his testimony to indicate the vehicle’s tires were over the center line for three
to five seconds on three to four occasions over a distance of about one-mile.

{1115} Deputy Bobb further testified as to the ‘DelaWare County Sheriff's Office's
practice and procedure‘wh‘en a driver is operating without a valid license ahd/or driving
under suspension and no other valid driver is available, is for the driver to be placed into
custo&y and theavehicle impounded. Bobb stated it is the policy of the Sheriff's Office fo
identify the prﬁperty of the vehicle and take such property into evidence, listing all the
* valuables found in the vehicle on an impound sheet. However, he testified he had
never"seen a written policy regarding inventory searches.

{116} The inventory search of appellant's vehicle produced a pair of vice grips, a

pry bar, a black sweatshirt matching a description of a sweatshirt worn by the .

-
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perpetrator in one of the incidents as captured on video, and a set of blue handled
piie.rs.

{17} In overruling appellant's motion to suppress, the trial court concluded the
search was justified as an administrative search, even though no written policy was
introduced at the hearing.

{1118} There are three methods of challenging on appeél a trial court's ruling on a
motion to suppress. First, an appellant may challenge the trial court's findings of fact. In
reviewing a challenge of this nature, an appellate court must determine whether the
- findings of fact are égainst the hanifest weight of the evidence. See State v. Fanning
(1982) 1 Ohio St.3d 19, 437 N.E.2d 583; State v. Klein (1991), 73 Ohio App.3d 486, 597
N.E.2d 1141; Stafe v. Guysinger (1993), 86 Ohio App.3d 592, 621 N.E.2d 726. Second,
an appellant may argue that the trial court failed to apply the appropriate test or correct
law to the findings of fact. See State v. Williams (1993), 86 Ohio App.3d 37, 619 N.E.2d
1141, overruled on other grounds. Finally, assuming the trial court:s findings of fact are
not against the manifest weight of the evidence and it has properly identified the law to
be applied, an appellant may argue that the trial court incorrectly decided the ultimate or
final issue raised in the motion to suppress. When reviewing this type of claim, an
appelia;te court rﬁust independently determine, without deference to the trial court's
conclusion, wr;ether the facts meet the appropriate legal standard in any given case.
State v. Curry (1994), 95 Ohio App.3d 93, 96, 641 N.E.2d 1172; State v. Claytor (1893),
85 Ohio App.3d 623, 627, 620 N.E.2d 906; and State v. Guysinger, supra.

{119} Appeliant argues the initial traffic stop was not justified pursuant to Terry v.

Ohio (1868), 392 U.S. 1. Specifically, appellant argues the alleged marked lanes
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violation did not constitute reasonable suspicion of criminal activity. Accordingly,
appellant concludes t.he search of his vehicle was not justified as a search incident to an
arrest, .pursuant'to State v. Murrell (2002), 94 Ohio St.3d 488.

{920} Upon review of the record, Deputy Bobb testified -at the suppression
hearing as to his observations of appellant's vehicle: |

{ﬂ21} “Q. Did anything unusual happen?

{522} “A. Yes, sir. | saw a vehicle pull into the lot. At that time in the morning, it
pulled in. As it pulléd in, as the lights brushed on‘my cruiser, | was pretty sure they saw
the reflective symbol off the sheriff's cruiser. The people stopped and turned around
and went back northbound on Route 3.

{1123} “Q. Describe the speed of the vehicle as it entered the parking aréa?‘

{924} “A. The vehicle entered the parking area in a general speed, not too fast,
not too slow. As it came into the right, it crested again, reflected off my sheriff on the -
side. The vehicle stopped, turned around and began to pick up seed [sic], left the
parking lot rather quickly, northbound on Routé 3, sir.

{1125} "Q. And what did you do, sir?

| {1j26} “A. At that point in time, | began to follow the vehicle in an attempt to get
probablé cause té:: stop the vehicle to find out why it may have been coming into that
business at 4:00 in the morning.

{127} “Q. And tell us what happened?

{;_1728} “A. | followed the vehicle for a while on Route 3 northbound. 1 didn't get
any lanes violétion at that time. The vehicle then turned left on North Old Three. |

followed the vehicle for a while. The speeds were between 45 and 35. It come back
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and forth and the vehicle crossed the lane of the front [ines - - sorry, the lines on the
road several times, the lines and lanes violation., At that time the vehicle came to Creek
Road and made a right. At that time | inifiated a traffic stop on the vehicle due fo the
fact it was crossing double yellow lines, failure to drive within marked fanes and fines.

{f29} “Q. And you pulled the vehicle over?

{{130} “A. Yes, sir.

{§131} “Q. And who was in the vehicie?

{f32} "A. it was Mr. Bennett and he had another gentleman with him.

{133} “Q. And who was driving?

{1]34}‘ “A. Mr. Bennett.

{1135} "Q. And were you able to determine if Mr. Bennett had a valid Ohio
Driver's License?

{436} “A. Aﬁer l.went to the car, | asked Mr. Bennett for his driver's licenses
[sic], he said he did not have one. | asked Mr. Bennett where it was and he said that it
was suspended.

(37} = **

. {138} “A. At that time, [ had Mr. Bennett étep out of the car and since he didn't
have a valid driver’s license, { told him at that time that | was going to doubie check and
make sure "he did - - his license was suspended, in which it was. At that time, I put him
into.:my custody.

| {739} “Q. did you subsequently generate some paperwork as a resuit of that
stop? |

{740} “A. Yes, sir.
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{f141} “Q. A fraffic .citation was issued to Mr. Bennett and the vehicle was
impounded due to the fact that nobody could legally drive the vehicle.”

{1142} Tr. at 49-51.

{1143} In Dayton v. Erickson (1996}, 76 Ohio st.3d 3, the Ohio Supreme Court
held:

{144} “The question whether a traffic stop violates the Fourth Amendment to the
United States Constitution requires an objective assessment of a police officer's actions
in light of the facts and' circumstances then khown to the officer. United States v.
Ferguson (C.A.6, 1993), 8 F.3d 385, 388. Thus, the guestion whether a Fourth
Amendment violation occurred in this case depends upoh an objective assessment of
the officer's actions at the time of the traffic stop, and not upon the officer's actual
(subjective) state of mind.

{545} “**

{fi46} “We agree with the Sixth Circuit's cdgeht analysis of the issue.
Specifically, we are in complete agreement with the Sixth Circuit that a traffic stop
based upon probable cause is not unreasonable, and that an officer who makes a traffic
stop based on ‘probable cause acts in an objectively reasonable manner. Accordingly,
we adopt the test outlined in Ferguson, supra, 8 F.3d at 361-383, and hold that where a
police officer stops a vehicle .based on probable cause that a traffic violation has
occurred or was occurring, the stop is not unreasonable under the Fourth Amendment

to the United States Constitution even if the officer had some ulterior motive for making

the stop, such as a suspicion that the violator was engaging in more nefarious criminal

activity.” (Emhasis added.)
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{147} Based upon the above, we find Deputy Bobb had sufficient probable
cause to stop appellant’'s vehicle, and to impound appellant's vehicle.

{1148} Appellant cites Stafe v. Peagler (1996), 76 Ohio St. 3d 496, arguing an
inventory search of a lawfully impounded vehicle must be conducted in good faith and in
accordance with (easonable étandardized procedures or established routine. Appeliant
argues the State failed to introducc—‘; a written policy of the Delaware Sheriff's Office with
regard to inventory searches. Appellant concludes, without the evidence obtained from
the vehicle search, the result of the trial would have been different.

{1149} Upon review of the record, Deputy Bobb testified at the suppression
hearing as to his office’s étandard practice and procedure in conducting inventory
searches:

{1150} “Q. So you now stopped him and you are issuing citations and you've
determined that he doesn’t have a valid driver's license. What's the regular practice of
the depariment when that happens?

{151} “A. When someone is found not to have a valid driver's license, generally,
" one of two things would haplpen. Most of the time, we issue a citation, take him up to
jail, arrest them, issue them a citation and release them is the common practice that we
do, at least is what | do.

{152} “Q. So was Mr. Bennett actually arrested that night?

{1153} “A.Yes, sir, he was.

{154} “Q. And the reason for that?

{1I55} “A. Driving while under suspension.

{1156} “Q. And what about the vehicle?
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{157} “A. The vehicle was impounded, sir, due to the fact that nqbody could
drive it.

{58} >

{7159} “Q. That was impou.nded and when a vehicle is impounded, what's your
procedure in terms of dealing with the contents of the vehicle?

{7160} “A. What we do when we impound a vehicle is we make sure that we
didn't miss anything, such as drugs, any kind of iliegal activity. Since it's being
impounded, we're, therefore, responsiblé for the contents inside. We double check
everything inside the vehicle, list all the va!uables that are inside the vehicle on the
impound sheet.

{f61} “Q. And did you do that on this particular case?

{1162} “A. Yes, sir, | did.

{1163} “Q. I'm going o ask you to refer to, if | may approach, your honor. Refer
to the second to last - - excuse me, ther third from the last page, page five.

{f64} “The Court: Do you want to identify that? Do yolu find it necessary o have
it identified as D? |

_ {1[65} “Mr. Owen: | did have him identify the ﬁrs{ page, your honor.

{{}66} “By Mr. Owen:

{967} “Q. Deputy, if you would please look - -

{168} “The Court: All right, wait @ minute. You asked two questions, is the
signéture on there and are the citations on there. That’s all you asked him about.

{969} “Mr. Owen: I'll be more than happy to explore further, your honor. |

certainly intended to.
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{570} “The Court: If you would, just to make sure we have a record, what D is.

{1171} “By Mr. Owen:

{172} “Q. As we lock at State’s exhibit D, why don’t you tell the court what that
document is for purposes of identifying it?

{1173} “A. Yes, sir. It is Niber's Uniform Incident Report. Any fime we have a
criminal offense and we take a report, we fill one of the'se pages out. On these pages, it
usually lists the victim, which in this case would bé the State of Ohio, and the charges
the individual is being charged with are on the front of this page. At the bottom, the
reporting officer, my signature. That shows that | performed this documents and |
issued these charges.

{1174} “Q. And the remainder of the pages?

{175} “A. The remainder of the pages, as you go to the second page back, that's
the back of the front page. Our double-sided copier probably didn’t work that night. So
what | did, | just made a copy of the back page. Again, that's going to show the
reporting person, that's myself, the vehicle,‘which vehicle was involved with this and
there's a short narrative leading to the long narrative, explaining brieﬂ‘y dates and times

.stated, the vehicle. I'm in a traffic offense. Basically, the probable cause right here,
why we stopped..

{176} Q As you review the remainder of that document - -

{77} “A. Yes, sir. Do you want me to go to the third page?

":{1]78} “Q. Would you identify that page?

{179} “A. Okay. Thle third page is going to be your suspect arrest £Jage.

Ba.sical!y, anybody you arrest, or you come into contact with, maybe he’s a suspect, or

-
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maybe - - it's just an identification page. Basically, the person, who it is; if t_hey’re being
charged or not being charged. For example, Joseph Bennett is on this page. The
associated person would be Henry Woife. Now that l look, it says passenger. As you
go down further, it explains the charges that are issued the individual. Time of arrest,
where he Was arrested, if he's slated or bonded out, the fingerprint card. 1It's basically
his information and what he is being charged with, sir. |

{1180} “Q. And the next page, that would be page four?

{f181} "A. Yes, sir. The next page | have is the property record. Anytime we put
property into our properfy evidence room, it is listed and notated what is put in and how
it's put in, the date and time by the person. As you see oﬁ this list, at the top there is
what crime was offended, there we located the property, what we put into the evidence
rcom name of the person who submitted the property, we obtained it from, and my |
signature, of courée.“

{fl82} Tr. at 52-56.

{83} A ﬁolice ofﬁcér's assertion an inventory search was done pursuant to a
police department policy is not sufficient, standing alone, to meet the State's burden of
proving that a warrantless search was reasonabie because it fits within the inventory
search exceptién to the warrant requirement. Stafe v. Wilcoxson (July 25, 1997),
Montgomery 'App. No. 15928. “Rather, the evidence presented must demonstrate that
the police department has a standardized, routine pdiicy, demonstrate what that policy
is, aﬁd show how the officer's conduct conformed fo that standardized policy.” /d.

Testimony introducing standard policy procedures, although not in writing, is sufficient to

ar
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show lawful reasons for impoundment. See State v. Semenchuk (1897), 122 Ohio
App.3d 30, 40, 701 N.E.2d 19, 25-26, State v. Cook (2001), 143 Ohio App.3d 386.

{7184} A review of Deputy Bobb’s testimony indicates the police department had
a standard, routine policy and officer Bobb conformed his search to said policy.
Therefore, Appellant’s first assignment of error is overruled.

Il

{1185} In his second assignment of error, appellant argues the trial court erred in
permitting the State to amend the indictment. |

{86} Count three of the indictment alleged:

{1187} “THE JURORS OF THE GRAND JURY of the State of Ohio, within and for
the body of the County of Delaware, on their oaths, in the name and by the authority of
the State of Ohio, do find and present that on or about the 26" day of July 2004, in
Delaware County, Ohio JOSEPH E. BENNETT,

{1188} “In conjunction with Henry Wolfe did, with purpose to deprive M{dway
Market, the owner, of property or services, to wit: handguns, pellet and/or BB guns,
knowingly obtain or exert control over said property or services, without the consent of
Midway Market, the owner, or persons authorized to give consent, said property being
firearms,

{1189} “this being in violation of Section 2813.02(A)(1) of the Ohio Revised Code
and against the peace and dignity of the State of Ohio.” |

'1{1[90} After the second day of tral, the State moved the trial court to amend
Count Three to change the identity of the victim from Midway Market to Norton’s

Sporting Goods. The next day, the trial court granted the motion.
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{1191} Appellant cites Article |, Section 10 of the Ohio Constituﬁon, providing,
“IN]Jo person shall be held to answer for a capital, or otherwise infamous crime, unless
on presentment or indictment of a grand jury.” Where one of the vital elements
identifying the crime is omitted from the indictment, it is defective and cannot be cured
by the court as such a procedure would permit the court to convict the accused on a
charge essentially different from that found by the jury. State v. Headley (1983), 6 Ohio
5t.3d 475.

| {792} Ohio Criminal Rule 7, provides in pértinent part:

{193} “(D) Amendment 6f indictment, information, or complaint

{94} “The court may at any time before, during, or after a trial amend the
indictment, information, complaint, or bill of particulars, in respect to any defect,
imperfection, or omission in form or substance, or of any variance with the evidence,

provided no change is made in the name or identity of the crime charged.**” (Emhasis

added.)

{195} The rule clearly permits errors of omission to be corrected during the
course of or even after the trial, as long as such amendment makes no change in the
name or identity of the crime charged. Crim.R. 7(D). Stafe v. O'Brien (1987), 30 Ohio
St.3d 122, If tﬁe amendment does not change the name or identity of the crime
charged, an at:.\use of discretion standard is applied to review the trial court's decision to
al!owa Criminal Rule 7 amendment. Stafe v. Beach (2002), 148 Ohio App.3d 181. An
abuse Fc:f discretion connotes more than an error of law or judgment; it implies a decision
that is unreaéonabie, arbitrary or unconscionable. Blakemore v. Blakemore (1983), 5

Ohio St.3d 217.
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{96} Upon review of the record, the motion to amend the ihdi{_:t'meht did not
change the name or the identity of the crime charged, nor did the amnedment relate to
an element of the offense. Rather, the State moved to amend the indictment to conform
to the evidence. Accordmgly, the trial court did not abuse its dlscretldn in grantmg the
State's motlon to amend the indictment.

{1]97} Appellant's second 3531gnmeht of error is overruled.

{98} For the reasons set forth supra, appellant's conviction in the Delaware
County Court of Commdn Pleas is affirmed.

By: Hoffman, J.
Wise, P.J. and

Farmer, J. concur -

7 / uf‘%ﬁ% -

H/@N JOHN W. WISE

Q7Z ﬁﬂﬁfﬁ—w e

HON. SHEILAZ. FARMER




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30

