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IN THE SUPREME COURT OF OHIO

LILLIAN RIVERA CRUZ,

Appellant, .
: . Case No. D6-0973

it . .

On Appeal from the

; Cuyahoga County Court .
LUIS CUMBA-ORTIZ : : of Appeals, Eight '
‘ . ' ' Appellate District
- Appellee

MERIT BRIEF OF APPELLEE 1 UIS CUMBA ORTIZ

| - INTRODUCTION |
Lillian Rivéra Cruz, Plaintiff/Appellant (hereinafter “Aﬁpeiiant”) and
_ Lms Cu’mba;@ﬁiz, Defendant/ Appeliee .(here'iﬂ;after “Appellee”), were
young when she became pregnant and they married in New York, IN 1969,
The Appeliant left New York with a new boyfriend before giving 'biﬁh to
Luis’s child. Three years later, he received a Final Journal Entry of his
Divorce and of a Child Stippe:)?t Order from a Puerto Rico Court. In 1975 the
Appéﬂanii movéd Back to New York Wiﬂ"i the child and personatly brought to
~the Family Court in New York a petition for the enforcement (ﬁ’ the Puerto
Rica order of support. Both Mother and father went to court and the New o

York Court modified the support order to: fifteen dollars a week and




-Speéiﬁcaily held that tile _“Ptierto Eice Court; has not retajnéd excl‘us'i{fé-
_ ;Eurisdiction to enforcé said (decree) (order).- The éppellant di.sapﬁeared and
rthe New_ York termiﬁated the 'suppaﬁ Grdér; In 2003, after tha_t for twenty
five years, the Appellanf came to light by filling for support payments since
the .issuin'g of the Puertc: Rico Divorce and witheut even mentioning her
involvement with the New York Court or the reduction the New York Coﬁrt

made.

STATEMENT OF THE CASE AND FACTS

As stated in the Magistrate’s order, Lillian Rivera Cruz and Luis
Cumba Ortiz were married in New York, in 1‘969. At that titne, they rwere
only seventeen years old. They separated a few months_later, -béfore the
child was bdm, Lilian Rivei;a Cruz diéappez;red from New York and
- aliegedly moved to Philadelphia with a new boyfriend. She had a child,
_Leslié Culnba on. August 18, 1?70. She never nq‘zified the .L'uis Cumba Ortiz
of his child’s birth, nor let him know where she was residing with the child.

A year later, when Luis was ei ghteen years v:)ki? hé recetved a copy of
a Journal Entry from a Puerto Rico Court. This order was finalizing his

divorce from Lillian Rivera Cruz. He never received notification of that




action while it was vpending, but he accepted %he divorce decree.and the chiid
support order pay forty.@(}) dollars a week forchﬂd suppdit'._ Af the i:mle |

- Luis was making -only ninety doliars a Week, Even thought he was still
residing at the same place, he never hearéi énything from 1s ex—wi’.fej the éhﬂd
or where they were residing. |

In 1975 Lillian Ri#*era Cruz moved back to New York.with the child.
leiia.n personally brought to the Family Court of Suffolk County in New
York a; petifion for the enforcement of the Puerto Rico order of supﬁért. Luts
received notice of _thé support action from the Family Court of Suffolk |
County 1 Néw York. Both Mother and father went to court énd the New
York Court modified the support order to fifieen dollars a week and |
specifically held that the “Puerto Rico Court has not retained exclusive |
JﬁriédictiOn to enforce said (decrec) (order).” '

After tha;z, even thought hé was still residing at the same place and
was paying child support, he where ﬁis ex-wife and the child were residing:
Somet_ifrie between 1977 and early 1978, Lillian Rivera disappeared again
with the child. She failed to notifymg any agency or to tell Lus of he;!“
whereabouts. O}} Ap}'ﬂ 19, 1978, Luis went back to the Family Court 1n New

York, The Court, afier frying unsuccessfully to find Lillian Rivera,




: termjnaféd._ the snpport orﬁer-én the groun,ds that ﬁetiﬁenér was .no longer
‘within the jtlrisdictioﬂ —of the cout. |

| ‘Even after child support'paymeﬁts were stopped, she .failed to contact
the court, any a.géncy or Luis; who still Iivéd at the same residence. She took
their daughter-aﬁd had basically disappeared without a tface. Luis Cumba |
went.on with rhis life and éventuaﬂy moved to Cleveland, Ohio, where he has
been apfoductive member of our community.

It was ﬁot until Dacember-ZGOé,, twenty-five years hter, that he heard
again from his ex-wife by way of a notification from the Puérto Rico Child
Support Enforcement Agepcy. Lillian Rivera was' now tfyir;g s, collect the
suant of $65,306.62 for al}}eg_ed arrears. Thé $65, 306.62 amount was
%:alculated bésed on the initial 40 doltars a week ordered by the Puerto Rico.
Court in October 4, 1971. Nowhere in the order is it considered the
modification made in New York from $40.00 to $25.00, of the payments he
made for years while they all were biving in New. York, nor of the final
termunation of the order in New ‘fork. in fact, the Worksheet to Determine
Astears Prepared 111 Puerto Rico clearly shows that she only mentioned
paymeh‘ts made until 1975,

A hearing for the registering the Pﬁeﬁc Rico Court Ordler was held in

this Honorable Court on June 10, 2004 Luis accepted the registrzaﬁmi of the
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| oyder; hoWevéi‘, it was inciuded in the order that “By e:éﬁsmﬁnig to thé
o Registmfw‘zén. of this E’;ﬁertéRim Cousrt Gmér, ﬁﬁe Reépm;dentl@bﬁig@r
does ﬁnﬁ: waive any Jur_isdieﬁoml E)efeﬁse@ fﬁf relief from AEH Puerto
Rice Court Orders.” Emphasts added. |
While this procedure was taking place in our Coﬁrt, Lillian ijera
was asking rthe Puerto Rico Court to modif‘y the supﬁ)ort qrdsf, incraaée the
amount of support and to continue it beyond the child’s eighteenth bil‘thdayj.
Even though it had been 15 years since the child becaﬁle an adult, Li}lian
Rii_fera Cruz now alleged that her now thirfy-thee years old daughter 18
permanently disabled since her mfan_cy,_ The-Puert_o Rico Court accepted her
argument and issued an order to modified child support on April 1 6oth 2004'.
On July 6, 2004, the Puerto Rico Court increased the child support order to
$1;676 mcn.lthl.y. The Puerto Rico Court also ilicmased the arrears to
$66_,843-.94,'even though paym'eﬁts ar.e beirig made as they aré being
‘deducted from Luis’ éaiary; |
A hearing was beld on January 20, 2005 in which the Appellee argued
that the Puerto Rico courts lacked subj éc‘ft matter juﬁ'isdicti{m as 1t had lost
it’s “continuing exchisive junsdiction” to enforce the original child sﬁpport
order. Arguments were made by both parties and the raatter was ce:msi.éered

heard and submitted. On February 23, 2005, The Magistrates decision was

oo



filed with the -lower c.our.t. In this decisioﬁ, the Magiétr_ate agreed &Lat_?uelto
Ricelc()urts lost its “éoﬁtir-iuing'exclusive jurisdictioﬁ,” b‘ut thétr;chat was
irrelevant as the appeliec had‘s‘igﬂed the registratieﬁ of ;che order.

On Mérch 30 the trial coﬁrt held the motion to determjﬂé jurisdiction
énd/or dismiss for lack of subject matter jurisdictilon was granted mn part and
denied in part. Luis Cumba Ortiz reépondgad by filing a Motion to V é.caﬁe the
Jﬁdgment as subject matter jurisdiction cannét be waived. The trial court
denied the motion to vacate.

The Appelie appealed to the Eigh{ D_istrfct of Appealé which reversed.
See Cruz v. Cumba-Ortiz, Cuyahoga App. No. 86572, 2006-Ohio-1362. The
Eigth District of Appeais affirmed the tﬁai court's judgment regafdin’g the |
regis_ﬁ‘aticn of the Puert{) Rico suppdrt order caﬁccrnjng the child's
prospective care. However, the ﬁial court's order which enforced Puerto |
Rico's attempt to collect the arrears stemming from the 1?71 order was R

vacated, and the case was remanded for recalculation of arrears ﬂiai accrued
from 1971 until 1976,
On August 25, 200§, this Honorable Court granted jurisdiction to hear

~ the case and allowed the appeal.

&



ARGUMEN’E‘ .EN OPPGSITE@N TO THE PROPOSITIONS OF LAW

' PROPOSITION OF LAW L . '

IT WAS NOT AN ABUSE OF DISCRETION TQ APPLY THE UNIFORM
INTERSTATE FAMILY SUPPORT ACT AND THE FEDERAL FULT
FAITH AND CREDIT FOR CHILD SUPPORT ORDERS ACT.

I. FuBI Faith and Credlt

‘The Appellant argues that under URESA, the Ohm Court has the
-obligatian of re gistering the Puerto Rico Order without it being affected by
fhe New York order. TheAppéﬁant 18 requesting that we recognize the |
Pué—rto Rico order pursuant to the Full Faith and Crecﬁt Clause.

However, Thé United Sates Supretﬁ_e Court has determined that prior to-

crediting a foreign judgment, a State may inquire as to the jurisdictional

* basis of that judgment. See, e.g., Underwriters Nat, Assur. Co. v. North

Carolina Life and Acc. and Health Ins. Guarenty Ass'n (1982), 45 3 U.8,

' 691 704-05. 71 1. BEd. 2d 558, 102 S. Ct. 1357. Moreover, the “Full Faith

and Credit for Child 'Supf)ort Orders Act, 28 UU.S.C.S. § 1738, prox}ides that a
court can modiﬁ/ a child-support order of another staté's court only in two
circumsténces: (1) if the conrf. has jurisdiction to do qo (by a  paﬁy or an
agency_re gistering the order from the other state in a state with juﬁ.sdictian |
over the nonmovant) and if the court of the cher state no longer has

continuing, exclusive furisdiction of the child-support order because the

childé or any contestant 1s no longer a remident of the state; or (2) f each




contestant files wﬁtten consent for the state té make th.é; modiﬁcatioﬁ and tb
assume confinumg? GXCII-IJS]'J.{G jurisdicﬁon-over t_hé order. Consequently,
Ohio céurts have-ﬁo jm’iédicﬁon -to.modiﬁfaninitiétmg caurt's order unless
~ the exceptions are met. See Walker v. Amos (2000), 140 Ohio App. 3d 32.
(Emphaszs Added)

]1. Excﬂuswe, a:om‘rﬁnumg junscﬁncﬁiﬂn ,

In his first Proposition of Law, the Plaintiff~Appellant alleges that the
Appellate _Courtrapplication of the Uniform Iﬁterstate: Support Act and the
Full Faith and Credit for Child Support Ordérs Act affected a substantive
right and not .a procedural n' ght. This argmﬁént ig not valid.
| The Plaintiff»AppeI}aﬁt also ar_gues tﬁat only Pue?t{_) Rico has continuing
and exclusive ] uriédiction because the initial order comes from .t'here and
be;:ause the New York court order was teﬁninated; In support of his

. argument, the Appellant cites Perez v, Ponce (1999), Summit App. No.

189561 However, in the Perez Casé, the mother and the child did not leaéfe
the issﬁing jurisdicﬁon. Moreover, the Apéeliant 1 not considering Puerto
Rice Law and thé fact that the New York Order was issued after the
Appellant herself brought the action to that court and_ all of the partics were
act_ﬁal}y residing in New York. Neither of ih,e party was dﬁmicﬂed in Pizsrt{}

Rico at the tune.



i’n 1976 Lillian Rivcra maoved Back to'i\léw Yérk with the chﬂd:and
pei'sonally brought to the Fémﬂ.v Court c}f Suﬁoﬂc Couﬂty in New Yoﬂc a
petition for the Enforcement of the Puerto cho order of support ThlS order
_ was modJﬁed by the New Y{)rk Court to twenty five d@llars a week from the
original fmty dollars a week. Years Iatter the New York Cc_}urt termmated
rthe order when she disappeared without a trace. The Puerto Rico Court
- clearly lost its c;,ontinuing, exclusive jurisdiction over the mﬁtter’ When the
PlaintifﬁAppéliant and the éhild ﬁoved'baclc to Ne\& York and brought the- | '
action to the New York Coﬁrts.‘Thé New York Court"unéersfood this and”
ma.de.it-: clear when it held that “Puerto Rico Court has ﬁot retained exclusive
Jurisdiction to enforce sai& (decre:e) (order)”

FPuerte Rico and exclusive, continuing jurisdiction

Puerto Rlco has jl]I'iSdlCt]On for the purpose of issuing -a new support
ﬂrder as the adult-child as the Appellant now :resuies in Puerio Rico with the |
adult—c]u}d However it ts only for the purpose the enforcement of the 197 2
.order from the issuing of the original order until all the parties moved to
New York and the courts in New York issued a new order for the support of

the adult-child.



The Appellant cannot argue that .Pu.erto- Rico maintains continuing |

exclusive jmiSdictidn withoi}t looking at the applicable law in Puerto Rico

. first.

In fact, Puerto Rico Law is quite clear about this issue. 8 LPRA. &

5424 as states as follows:

(a)

':(b)

A tribunal of Puerto Rico issuing a suppbrt order
consistent with the law of Puerto Rico has

~ continuing, exclusive jurisdiction over a cinld

support order:

(1) As long as Puerto Rico remains the
residence of the obligor, the individual
obiigee, or the child for whose benefit the

- support order s issued; or -

dedech

- If a child suppoi‘t order of Puerto Rico is

modified by a tribunal of another state pursuant

to this chapter or a law substantially similar o

this chapter, a tribunal of Puerte Rico loses
its continuing, exclusive jurisdiction with
regard to_prospective enforcement of the
order issued in Puerto Rico, and may only:
(1) Enforce the order that was modified as to
amounts ~accruing before the modification;
(2) enforee nonmodlﬁabie aspects of that
order, and
(3) provide other appmpnate relief for
violations of that order which occurred before
the effective date of the modification.

¥k

{Emphasis Added)




The Jeading case in Puerto Rico dealing with the issue of continuing,

- exclusive jurisdiction is the case of Aponte v. Barbosa Dieppa, 146 DPR.

| 558 §}9?8 ). Evén thou‘gh fhis cése is in Spamish a;ﬁd was B0t able to ﬁn_d a
translated version of this case ﬁ'éfti the Puerto Rico Supreme Cout, the
annotations in T._S LP.R.A. Sections -541. and 542 (see Aﬁpendiee) are in
English and prowvide the decision of t'he‘ Coﬁrt. N |

As it was held by the Puerto Rico Supreme Couﬁ,l “fal cout’[that-renders
a support order for the benéﬁt of a minor, .k)ses ity continuing and exclusive
jﬁrisdiction m two forms: (.}A) when all t.h¢ pa.rﬁes are no lﬁnge: fesidi.ng in
the state, or (2) when aH the parties have consented in. writing that the court
of another state modify the order and assume continuing and -exclusive :

jurisdiction.” Aponte v. Barbosa Dieppa. 146 D.P.R. 558 (1998).

Finally, The Aponte Court held that “Sections 541 through 548¢ of this |
title are a statute of essentially remedial character, whose purpose is 10
establish a uniform process fo effectuate the execution of a support order of -

one state in 'another, and as suéh, it should be applied retroactively. See

Aponte v, Barbosa Dieppa,supra. See alse T. 8L.P.R.A. Sec.541.




| @hm and em&uswe, wmmumg jurisdiction

In Duns v. Dunn (ZOG) 137 01110 App. 3d 117 the Appellau,e Couwrt

, confronted a sntmiar situation as in the case s*ub sub judice. The Dunn court hcld
that the: retroactive anphcatwn of b()ﬂl URESA and FFCCSOA was of a

. procedural nature if it was done for the purpose of c'%etermining W“ii’()h
cpmpeﬁng child suppoﬁ. order wﬁs entitled fd full faith and credit. For this,
the Dunn Court had to find whjchlcé_urt bad céntirming exclusive

Jurisdiction. In In Re: Nathaniel Sybega, Montgomery App. No. 17622,

1999 Ohio App. LEXIS 3522, the appellate court held that under URESA |
each state has to enforce a child support order made cénsistenﬁy with
' URESA statutes by another state as long as that state has qﬁntinuing and *

‘exclusive jurisdiction over the issue of child support.

R.C. 3115.06. provides as follow:
" Duties of suppott applicable under secﬁpns 3115.01
10 3115.34, inl.;lusive,-of the Ohio Reviécd Code, zire
ﬂmse imposed under the laws of any state where the |
obligor waé present for the period- during which support N
18 sought. The obligor is presumed to have been present
in the responding staﬁs dminé the period for which |

support 18 sought until otherwise shown.



The Puerto‘Riéo Court lost itsr jurisdictiqn ‘611(.:6 the Appeﬁant zin.d chﬂd |
moved back to New York, where the Appéliee' resided. .The-practical. effect
of conférrin.g eﬁciu‘sive, continuing jui‘isdi.ctien on the issuing couﬁ 18 fo
give that court thg power to modiﬁf iﬁs order, explaining that, even Where the
iésuing tribunal has lost continuing, éxclusive jurisdiction, it does not
depﬁve (that issu‘in'g tri,rbunalr “of the power to enforce arrearages 'that héve
accméd during the existence of the initial valid ofder. Puerto Rico does not
have ju:risdiction to enforce an order that was mitially modified and latter
terminated by the court that obtained conténuing, exclusive jﬁri_scﬁction over

the matter.

PROPOSITION OF LAW il -

THE APPLICATION OF THE UNIFORM INTERSTATE EAI\/I{LY
SUPPORT

ACT AND THE FEDERAL FULL FAITH AND CREDIT FOR CHILD
SUPPORT ORDERS ACT DO NOT VIOLATE THE EQUAL

PROTECTION CLAUSES OF THE UNITED STATES AND QHIO
‘CONSTITUTION.

In his last pmpesitién of law, the Plaintiff-Appellant argues that

apphication of URESA and FFCCSOA divest the child of her support and



ddés- not. pmts‘st. the best interest of the «:hi}gf?i. Hé' also states 'ﬂ};ai: “Remedial
Lav;fs and all proceedings under them shaﬂ be tiberally c{)ns‘frqad :1'1571 Drdei* to
promote their object and assist ﬂl& parties in obtaizjzing‘ justice.,”‘ In fact, the
1‘6\}@1531 of the Appellaté’ <cc':u.u’-z' decision wﬁ}_ promote an opposite resnit.
As tﬁe record demonstrates, 1f Oluo registers this.order without

,, consideﬁng the effecis-of the New Yo%k Couwt actio_;ix, not only it will be
registering an order based in no jiu'isdictionai authority, but also, it will be
regiSteﬁng'an order ﬂiatrrresnl-ted from the commssion of fraud against thé;
judiciary system. The original order was transferred to Né,w York in 1976,
Néw York Courts obtained exclusive and continuoﬁs jurisdiction, terminated
?uer#;o Rico’s authoritj;f n thig matter. Also, the New York modiﬁéd the
order from 40 doﬂars to 25 doﬂa;‘s. Thelrﬁother watted 25 years and '
procured a judgment frpm the Puerto _Rico Courts against the father for
amourits shé knew she wés not entitled. She %zvas pfese‘nt at the hearing in
the -New York Court where the amount was modiﬁéd to 25 dollars a week’
from the qnlginal 44 doliars a wéeig but the New York action *v\»;as Hever
considered and ber own Worksheet to Determine Arrears Prepared m Puerto
Riéc clearly Sh.ows that she only mentioned payments made until 1975. The |
.Appeﬁam fatled to inform {o Pfueﬁs Ri{:o the payments the Appsil‘eé made in

New Yorl.

17



Ti}is cénduct éonstitutes ﬁaud {m-‘the court rend_ering such jﬁdgment.
Not Qﬂy she waited all this time, but also failed to fnanti(m the fact 'thai she
iﬁoved to New York in '1976, tl}fit she brought the action 1o the New *f ork
éozirt, ﬂlat New York obtained Jurisdiction in 1976 and that the aﬁmu’nt was -
modified subsﬁantiélly. Now she is ﬁsing the Pueﬁé Rico Courts to £o
around what the éﬂly cduﬁ Witﬁ. Jurisdiction ordered and is trj/ing to collect |
the 40 dollars a week, 25 years worth, knowing that this was not correct
lammmt. Also, did not request the extengion of child .suppoft for disability
from birth at the. age of eighteen years old, but waited until the child was 31
years old. Because of the Fraud ﬁﬁates and mai{es void everything it |
toﬁches. This seriously affects thé basic fairnéss, .in-tegrity- or pﬁbiic

reputation of the judicial process.

18



 CONCLUSION

The Appellee respectfully requests this Honorable Court to a.fﬁrrh the Eight

District’s decision that vacated in part the order for payment or arreages.

19
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Joge A Tores-Rimitez (0063686)

Coungel for Appellee
75 Public Square, Suite'§00
Cleveland, Ohio 44113
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—ﬁaﬁnirez '
pellee Luis Cumba-Ortiz
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L,ambms Y COrrec iones d@l gmcps de compilacio 2
Triburial. % distribucion ’—‘\l—echuﬂ a 8& hace como un w.rw_*m pub!;cc,,_ ia CJ[’I";J"NJad

Opinion del Tfié&am—aé arnitida ;353-:‘ el Juez Prosidents seftor ANDREY ’E:ii%f;”:%!
San Juan, F‘uem} Rlca a24 eju!'ia‘da 1998

Los tribunales de Primera instancia y-Circuito de Apeiacmnes Que mter\nnlemn en esie caso emitieron sus

dictamenes bajo la vigencia de la- Ley Uniforme de Rempromdad para la Ejecucion de Obligacionas sobre

Alimentos, Ley Nam. 71 de 20 de junio de 1856, segun enmendada, 32 L.F.RA. §§ 3311-3313bb (1990 y

Supl. 1997). Esta ley, sin embargo, fus demgada por la Ley NGm. 180 de 20 de diciembre de 1997 y

sustituida por la Ley Interestatal Umforme de Alimentos entre Parientes, mientras el caso se encontraba
pendiente ante esta Corte.

La cronoiogia de ios hechos pertinentas exige dsterminar, en primer lugar, cual es ia legislacion aplicable a
la controversia presentada. En segundo lugar, y conforme con la legisiacion aplicable corresponde rasolver
si un tribunal de Puerto Rico tiene jurisdiccion para modificar una orden de pnnsmn alimentaria emitida por
un tribunal estatal de Estadaa Unidos.

El 2 de octubre de 1989, Luz C. Aponte y Eliseo Barbosa Dieppa otorgaron una estiputacion en la que
Barbosa Dieppa se obligo a pagarles a los dos hijos menores de edad procreados con Aponte unz pension
glimentaria de cien dblares semanales. En esa misma fecha, un tribunal de! estado de Massachussetts
dictd una senfencia mediante la cual aprobd la estipulacion y ardeno al cumplimiento de sus términos.

El 3 de marzo de 1995, el estado de Massachussetis presento anie fa Administracion para &l Sustento de
Menores de Puerto Rico (ASUME) una solicitud para que se pusiera en vigor la orden dictada el 2 de
octubre de 19891. El 23 de junio de 1995, el Procurador Especial de Relaciones de Familia presento una
querella sobre alimentos reciprocas en represenfauon de Aponte y en beneficio de los hijos menores de
ésta y Barbosa Dieppa, en el Tribunal de Primera Instancia, Sala Superior de Caguas.

Barbosa Dieppa fue not:ﬂcado de la querslia y citado a una vista a ceiebrarse el 19 de marzo de 1996, Se le
requirie, ademas, que presentara una Planilla de Informacion Personal-y Econdmica, a més tardar, cinco
dias antes de la celebracién de la vista. En cumplimiento de este requerimiento, Barbosa Dieppa presento6
la mencionada planilla of 11 de marzo de 1998. En ella informd que tenia una hija menor de edady?
residents en Pueric Rico, ademas de los do= hijos residentes en Massachussetts, a la cual le enviaba cierta
cantidad de dinero.

El 19 de marzo de 1996, se celebrd la vista ante ta Examinadora de Pensiones Alimenticias. A la vista
comparecieron el Fiscal Espaecial de Relaciones de Famifia, en rﬂprﬂsr—‘-macron de Aponte, vy Barbosa
Dleppa por derecho propio. Durante la vista, Barbosa Dieppa anuncié que solicitaria una rebaja de la
pension alimentaria. E! 25 de marzo siguiente, la Examinadora rindié un informe an el que recomend? el
registro en Puerto Rico de [a sentencia del tribunat de Massac:hus;eats y &l sefialamiento de una vista para
determinar &l pago de la deuda acumuiadal.

Ei 8 de abril de 1998, Barbosa Dieppa presentd formalments una mocidn solicitando la rebaja de 1a pension
slimentaria. Alegd que su situacion econdmica habia empeorado y que tenia una hija mas a la cual
proveerle alimentos. '

BT ode gl de 1895, @ vibunat de instanciz dictd una resolucion v orden medianie g cual se negd &
agprobar s informe presentade por la Exany Er;adara onciuyd gus e estado ds Mazsachusseilts no habla
soliciiado gue se registrara la seniencia di 2 octubra de 1982, sine gue s eizcutara. £l tribunal
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En algunos estadosf}- no kuce gue Puerta Rico sea uno de ellos - a base de la Ley locat,... [el
registro] -de fa sentencia - hacerla local -permitiria gue se radifcaran] otras mociones ce[r]o[l] :
arias, i.e. rebaja, relevo, eic. [Si el]... estado inciador [- en este caso, Massachussetts -] no solicit
[al... [el registro] de la sentencia, no la hace local, y priva al estado recurrido [- en este caso,
Puerto Rico -], en los casos gue su estatuto. habiﬁtador[] no lo permitiel,... [de] maodificar tal
orden Resolucion y orden de 11 de abril de 1996 en la pag. 1. - :

Consncuentemente el tribunal ds lnstancua ie devolvid el caso a la Examlnadara para que, en una nueva
vista, llegara & una determinacion sobre la solicitud del estado de Massachussetts.

=1 22 de octubre de 1996, luego que se celebrara fa segunda vista ante ta Examinadora4, el tribunal dicto
una sentancia en la que 'adoptc'} los términos de la dictada por el ribunal de Massachussetis el 2 de octubre
de 1989. Mantuvo la pension de cien dolares semanales e impuso el pago adicional de cinco ddlares
semanales para la liquidacion de los atrasos acumulados. El tribunal ordens, ademas, la retencion en el
origen de los ingresos de Barbosa Dieppa hasta el maximo permitido por la iegtsiaclon federal aplicables.
En cuanto a la solicitud de rebaja presentada, el fiibunal determind que carecia de jurisdiccion para
modificar la pension fijada por el tribunal de Massachussetts. En una resolucidon y orden adicional,
tribunal fundamentd su determinacion en el inciso (e} de la seccion 32 de la Ley Uniforme de Reciprocidad
para la Ejecucidn de Obligaciones sobre Alimentos, Ley Num. 71 de 20 de junio de 1856, segin

enmendada, 32 LP.R.A. § 3313w(e) (Supl. 1997), derogada por la Ley Num. 180 de 20 de dimembre de
1997. Concluyd que Barbosa Dieppa tenia gue acudir al foro original y prnsentar alli su solicitud.

inconforme Barbosa Dreppa recurié el 20 de diciembre de 1998 ante el Tribunal de Circuito de Apekac:ones
mediante recurso de certiorari. Alegd que el fribunal de instancia habia errado 1) al resolver que no podia
registrar la sentencia’ del tribunal de Massachussetts, 2) al no modificar la pensién alimentaria fijada, y 3) al
emitir la orden de retencidn de ingresos en violacion de la "Consumer Credit Protection Act”, la Ley
Organica de‘la Administracion para el de Sustento de Menores y |a jurisprudencia aplicable. El 13 de marzo
de 1997, el Tribunal de Circuito dictd una sentencia medianie la cuai lwego de modif:car la orden de
retencmn de ingresose, confirmd nf dictamen re—currido“f“

inconforme con este dictamen, Barbosa Dieppa acudio ante esta Corte medzante recurso de certiorati, e
cual expedimos el 13 de junio de 1997,

I

E| 20 de diciembre de 1997, la Asamblea Legisiativa aprobé la Lay Num. 180 para adoptar en Puerto Rico
la "Uniform interstate Family Support Act" (UIFSA), bajo o nombre de "Ley Interestatal Uniforme de
Alimentos entre Parientes” (LIUAP), enmendar la Ley Organica de la Administracion de Sustento de
Menores y derogar la Ley Uniforme de Reciprocidad para la Ejecucion de Obligaciones sobre Alimentos.

La UIFSA fue aprobada en agosto de 1982 por la Conferencia Nacional de Comisionados sobre Leyes
Uniformes Estatales ("National Confarence of Cormmissioners on Uniform State Laws") - y ratificada en
febraro de 1993 por la American Bar Assoclation -, con el propdsito de uniformar la Eegzstamon aplicable a
los procedimientos de abimentos antre los estadus adoptantest,2. Véanse, Uniform interstate Family
Support Act, 9 U.L.A. nota prologal, en las pags. 273-74 (Supl. 1997); Uniform Interstate Family Support Act
{(1992), 9 U.L.A. § 901, en = pag. 389 (Supl. 1997). La UIFSA fue una respuesta a legisiacion federal
aprobada entre los afios 1975 y 1988, mediante la cual ol Congrese jes exigid a los goblermos astatales la
adopcién de rnormas y pr Gcmdlmiﬂntoa sobre el sustento de ios menores, como rﬁqucrio de eligibilidgad =
siertos programas de eyuda federal. Veéase, Uniform Interstate Family Support Act, 8 UL A nota prologal,
an la pag. 273 (Supl 1997). Zn julic ds 1998tz Comferencia Wacional de Comisionados sobra Layas
Uriformes Estataies aminendd iz UFZA con &l Qrcz{:r}sm nrincipal de incorporar gufas especificas

orocadimienic as i e*ﬂn{:mn de ingrasos. Ssta varsion enmeandada sustituyd iz de 193’?. Véase id., en la pag.
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El 22 de agosto de 1996, &l Gongreso federal aprobo la Ley Gﬂnerai de Responsabihdad Personal y
Oportunidad de Empleos, denominada en inglés como "Personal Responsibilty and Work Opportunity
rReconciliation Act of 1998" {PRWORA), cuya seccion 321 les exigio a los estados adoptar la UIFSA como
requisito para recibir fondos federales para los programas de sustento de menores y asistencia publica para
fariiias necesitadas. Véase, P.L. 104-193, § 321, 110 Stat. 2105, 2221 (1996), 42 U.S.C.A. § 666(f) (Supl.
19498)10. Para cumplir con este requisito, ia Asamblea Legisiativa de Puerto Rico acdoptd [a UIFSA mediante
la aprobacion de la Ley Num. 180. Segdn se consigna en la exposicion de motivos de la Ley Num. 180, "le] -
n Puerto Rico, ol sesenta vy seis por ciento... del presupuesto para la Administracién para el Sustento de
Menores proviens de fondos federales para asts’rencna econdmica a familias necesitadas. La Unica forma de
que el procedimiento de reclamaci’ones de alimentos interestatales sea efectivo es gue sea uniforme”"s‘-‘%.

Al adoptar de fa UIFSA,; pues, Puerto Rico entro en una refacion de reciprocidad con los demas estados y
territorios adoptantes

ili
A

La LIJAP entrd en vigor inmediatamente después de su aprobacion el 20 de diciembre de 1997. Véase, Ley
Nam. 180 de 20 de diciembre de 1997, art. 2. La seccidon 904 del articulo 9 de la LIUAP establece:

_El Tribunal General de Justicia sera el foro apropiado para los casos interestatales p'r'esentados ,
antes del 1ro de julic de 1995 v la Administracion para el Sustento d-ﬁ Mnncres sera el foro
apropiado para aguellos que surjan a partir de dicha fecha.

Para propésitos de esta Ley, en cualquier accion de alimentas reciprocos presentada con

anterioridad al 1ro de julioc de 1995 en la cual Pusrio Rico actia como estado recurrido, el

Tribunal General de Justicia mantendré jurisdiccion sobre estos casos. Ei Departamento de

Justicia continuara asumiendo la reprasentacion legal. El derncho sustantwo v Drocesai sera el
\ Que agui se establece??. {Enfasrs suplido).

De acuerdo con esta disposicién, la LIUAP constituye el derecho aplicable en todes los casos pendientes,
anteriores y posteriores al 1ro de julio de 1995, : '

=l ar’uf‘ulo 3 del Cddigo Civil de Puerto Rico precnptua que "[llas leves no tendran efecto retroactivo, si no
dispusieren expresamente lo contrario” v, "[e]n ningdn caso podra &l efecto retroactivo de una ley perjudicar
los derechios adquiridos al amparo de una legislacion anierior”. Vease, 31 LP.RA § 3 (1293). Hemos
resuelio reiteradamente que esta disposicion “solo tiene el alcance de una regla general de interpretacion
de estatutos. No es un principio rigido de aplicacién absoluta®. Wamer Lambert Co. v. Tribunal Superior,
101 D.P.R. 378, 385 (1973) (citando 2 Rodrigusz v. Miller, 23 D.P.R. 594, 601 (1915)); véase ademas,
Vélez Soto v. Sno de Justicia, 115 D.P.R. 533, 542 (1984). La saccién 904 de la LIVAP dispone cldramente
su aplicacion retroactiva, por io gue ia controversia se reduce a dsterminar si, en este caso, su efecto
retroactivo perjudica algan darecho adquirido al amparo de la legistacion anterior.

La LIUAP es un estatuto de caracter esencialmente remedial, cuyo propdsito es establecer un sistema
orocesal uniforme para posibilitar la ejecucion de una orden de pension alimentaria de un estado en otroil,
¢, como tat, & debe aplicar retroactivaments. Vease, Texas Co. v. Sancho Bonet, 52 D.P.R. 658, 666-67
11938) (los estatutos relativos a los remedios o procedimientos comianzan a regir retroactivamente); véanse
ademas, Junta ds Belaciones de! Trabajo de Puerto Fico v, Autoridad de Enargia Elachics de Puerto Rico

op. dat iro de 2bril de 1982 92 0T 8 42 en iz pag '%rh_sb-; srbonz HMnos, v Christiznson & Co., 28 0P H‘
284 291 { F18);, Cintron v, Banco Tamdtorial v Agricola, 15 DR.R. 507, 533 (1908) fs‘marluan Ra;imﬁad Co.
A PR v Hamandez, 8 0 F R 516, 528 (1908). La legisiacion vigente en Puerio Rico para el 3 de marzo de
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1905, cuando e estado de Massachussetts solicité fa ejecubién de su sentencia, eran ta Ley Uniforme de
Reciprocidad para la Ejecucion de Obligacionies Alimenticias y la Ley Organica de la Administracion para el

Sustento de Menores, derogada actualmernte la primera v enmendada la segunda por ta Ley NOm. 18044,

En virtud de estos estatutos Barbosa Dieppa no adquirid derecho alguno que el efecto retroactivo de la
LIUAP pudiera menoscabar. Barbosa Dieppa apenas pudo haber tenido la expectativa de que su solicitud
de rebaja fuera resuelta favdrablemente conforma con esa legislacion. Presumiendo que elio hubiera sido
asi, esa expectativa habria constituido a lo surrio "una simple esperanza basada en que la ley seguitia en
su forma original.. " Rodriguez v. Miller, 23 [.P.R. 594, 802 {(1916). "[Elsa mera expectativa jamas puede
ser considerada como un deracho adguirido...". Id. Véase ademas, Vazquez v. Morales, 114 D.P.R. 822,

831 (1983). Nada 1mp1de por fo tanto ta aphcacmn retroactiva de la LIVUAP a la controversia obje’to del
presante recurso.

B

La LIUAP establece un sistema de una soia orden, el cual se apoya en el principio de jurisdiccion continua y
exclusivats del tribunal gue emite una orden de pension alimentaria o una determinacion de filiacion,
establecido 2n la seccion 205 del articulo 5 - una de las disposiciones sesenciales y mas: lmpor’tantes del
nstatuto 18 - Segun se axplica en el comentario del estatutc modelo:
La mayoria de los proceciimienios bajo RURESA eran de novo. Aun cuando una orden existente
de un estado era "registrada" en otro estado, el estado registrador sostenia generaimente el
derecho de modificar la orden registrada. Es’rt significaba gue multiples ordenes de pension
alimentaria podian estar vigentes en varios estados. Bajo la UIFSA, el principio de jurisdiccion
- continua y exclusiva pretende, en la medida de lo posible, reconocer que séio una orden de
pension alimentaria valida puede estar vigente en un momento dado. Este principio se

mp!ementa en las Secciones 204 (reglas para la resolucion de acciones pendientes en dos o '

mas estados);, 205 y 206 (reglas para determinar cudl fribunal tiene jurisdiccion continua y
exclusiva sobre la orden de pnnsmn alimentaria); 207 (reconciliacion con ordenes de pension
alimentaria dictadas antes de Iz vigencia de la Ley); y 208 (6rdenes multiples para dos o més
familias asistidas por el mismo alimentante). Uniform interstate Family Support Act, 8 U.LA. nota
prologal, en la pag. 275 (Supl. 1897) (traducc:on nuestra)

‘De acuerdo con la seccion 205, e} tribunai gue emite una orden de pension alimentaria en beneficio de un’

menor retiena jurisdiccion -continua y exciusiva sobre a orden mientras alguna de las partes - &l

alimentante, sl alimentista o et menor en cuyo beneficio se ha emitido [a orden - continde residiendo en ese

astado, y mientras las partes no consientan por escrito a que ef tribunal de ofro estado modifique la orden y
“asuma jurisdiccion continua y exclusivat?. Véase, LIIAP, art. 2, § 205(a)(1), (2). De este principio se
niiere, pues, gue el ribunal gue amite una arden dea pensidén alimentariz en beneficio de un menor pierde

su jurisdiccion continua vy exclusiva de dos formas: (1) cuando todas las partes han dejado de residir en ese - '

astado, 0 (2) cuando todas las partes han consentido, por escrito a que un tribunal de otro estado modifique

ia orden y asuma jurisdiccion continua y exclusiva. Véase, Uniform Interstate Family Support Act, 9 U.L.A. §

205 comentario, en las pags. 285-86 (Supl. 1897). Los tribunales adoptantes estan obligados g reconocer la

%uriqd'eccién continua y exclusiva del tribunal gue emite una orden de pension alimeantaria de acuerdo con la
LIUAP, o de una ley sustancialmente similar. Véase, LIUAP, art. 2, § 205(d).

C

Jna orden de pension alimantaria amitida por un tribunal conforme con ias disposiciones de iz LIUAP se
suede gjecutar de tres formas, dos de manera directa v una mediante registro,

Je acuerdo con 2l procedimiants de :—l;c—‘:cw;lm". girscia que establece o articuio &

[l

2 lz LIUAP, cuando un

ribunal de otro estado ha emitidge una ordsn de retencion da ingrascs parz hacsr efectiva una orden de
Hansion alimentaria, la ordan de r:tmmi:‘:r Ug Ngresss amitida en @l otio estadso "puade aer nviada a la
wrsona o entidag definida como of patrons del alimentanis bajc des ley de dicho asia gm fenar que
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preserntar prevismente una r:»eﬁcmn o reciamacton r‘Om{.}arable o registrar la orden an el trihunal de Puerto
Rico". Sec. 501 (enfasrs suphdo}

La orden de retencuon de ingresos tamblﬂn se pundﬂ ejecutar directamente, sin intervencion judicial previa -
ni registro, a traves de ASUME 1%, : . .

La tercera forma de ejecutar una orden de pensidn alimertaria de olfo estado es registrandola en Puerto
Rico. Véase, LIUAP, art. 6, § 601. De acusrdo con el inciso (&) de la seccién 603 del articulo 8, "[ujna orden-
de pension alimentaria o una orden de retencién de ingresos emitida en otro estado se entiende reglstrada
cuando la orden se presenta en el tribunal registrador de Puerio Rico”. No obstante, bajo esta seccion, el
registro de la orden de otro estado en Puerto Rico no implica que se pueda tratar como una orden emitida
por un tribunal de Puerto Rico para efectos de modificarla. La orden. continta siendo la orden del estado
smisor. Véase, Unifortn interstate Family Support Act, 9 U.LA. § 603 comentario, en la pag. 304 (Supl.

1997). Consecuentemente, a menos gue se cumpla con lo dispussto en {as secciones 609 a la 612, "un
tripunal de Puerto Rico reconocerd y ejecutard una orden registrada, pero no podréd modificaria si el tribunal
gue ha emitido la misma tenia jurisdiccidn®. Id., §.603(c) (énfasis suplido)2n

Para que un tribunal pueda modificar la orden de pensidn alimentaria para un menor2t emitida por el
tribunal de ofro estado, el estado que pretende [a modificacion tiene que tener jurisdiccién personal sobre
las partes y cumplir con los requisitos establecidos en el articulo 6 de la ley. Véase, Uniform Interstate
Family Support Act, @ U.LA. § 205 c:omnntano & ia pag. 285 (Supl. 1987).

La parte o la-agencia de sustento de menores que solicita la mndlﬁcacnon ola ejecucmn y la modificacion de -
una orden de pension alimentaria emitida por el tribunal de otro estado, tiens primero que registrarla en .
Puerto Rico, si ésta no 'ha sido registrada ya, siguiendo el procedimisnto estabkec:do an tas secciones 6801 a
fa 603 de la ley. Véass, LIUAP, § 609. Una vez registrada la orden, los tribunales de Puerto Rico tienen
autoridad para e;ecutaria como si se tratara de una orden emitida por un tribunal de Puerte Rico, pero no
para modificarla, salvo que se cumplan los rmc;wsﬂos que establece la seccidn 611. Véase id., § 610.

La seccion 611 del articuio 6 de la LIUAP establecs ios. siguientes requxsttos para que el foro local puseda
maodificar una orden de pension alimentaria dictada por un tribunal de otro estado:

(a) Lue‘go de que se registra en Puerto Rico la orden de pension alimentaria de un menor
amitida en ofro estado, el fribunal recurrido de Puerio Rico puede modificar dicha orden
Unicamente en el caso-en que la Seccidn 613 de esta Ley no sea aplicabla|,] v luego de cumplir
con &l requnslto de nohficaczon y vista],] determina que:;

{1) Ios siguientes requiaitos se han cumplido:

(i) el menor, el alimentista y el alimentante no residen en el estado que emite la orden;

(ii) el peticionario, quien ne es residente de Puerto Rico, solicita que se modifique 1a orden; y
(iii) el demandado estd sujeto 3 la jurisdiccian del tribunat de Puerto Rico; o

{2) el menor o una de as partes esta sujeto a la jurisdiccion sobre la persona del tribunal de
Puerto Rico v todas las partes han presentado por escrito su consentimiento en el estado gue
emitio la orden para que el wribunal de Puerto Rico pueda modificar la orden de pensidon

alimentaria y asumir la jurisdiccidn continua y exclusiva sobre la misma, Sin embargo, si el
estado que emite la orden as de une junsdiccidn extramiera gue no ha aprobzdo ung lev .o

establecide procedimientos sustancialmante similares 2 ?'n, procadimienios bajo esta Lay, 2l
consentimisnio que de oirs maners hubi2ra sigo requendo de una parsana que reside en Puerto
Rico, NG 82 requerirs para qus st fribuniad 2suma risdiccion para modificar ia orden de pension

gitmentaria del menor.. .
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La séécién 817 por su parte, establece lo s;gufente en cuanzo & i3 jurlsdicman para modtﬂcar la crden de
ensian ailmantana de un menor emitida por un tnbunal cle ofro estado '

(a) Cuando todas las partes residan en Puerio Rico y el menof no reside en el estado que emitio
la orden, un tribunal de Puerlo Rico tiene jurisdiccion para ejecutar y modificar la orden de
pension alimentaria de! estado que la emitid en un procedimiento para registrar dicha orden.

(b) Un tribunal de Puerto Rico ejercie'hdc; su -jurisdiccion bajo esta Seccion  debera apliéa;'las
disposiciones de los Articulo 1 y 2 de esta Ley y este Articulo y ia ley procesal y sustartiva de

Puerto Rico, al procedimiento para Ia ejecucion o modificacion. Los Articulo 3, 4,5 7y 8de esta

Ley no aplican.
2

Para resolver si procede la solicitud de rebaja presentada por Barbeosa Dieppa, debemos determinar
primero si aplica la seccién 613. El inciso (a) de esta seccidn establece claramenie que un tribunal de
Puerto Rico tiene jurisdiccidn para modificar la orden de pansién alimentaria de otro estado, solo "[cluando
todas las partes residen en Puerio Rico v al menor no reside en el estado gue emitid |2 orden”. La actuacidn
del tribunal de Puerto Rico tiene que ocurr, ademas dentro del prccedlmlento para registrar la orden
emitida por el otro astado Vaase id.

Seguin surge de varios de los documentos en el expediente de este Tribunal, los hijos menores de Barbosa

Dieppa, en cuyo beneficio el tribupal de Massachussetis dictd fa orden de pensidn alimentaria et 2 de
octubre de 1989, ain residen en ese estado junto a su madre, la sefiora Aponte22. Barbosa Dieppa, sin
ambargo, reside en Puerto Rico24. Por otro lado, no constan en el expediente los documentos de las partes

- consintiendo a que el tribunal de Puerto Rico modifique [a orden emitida por el tribunal de Massachussetts y
asuma la jurisdiccidn cortinga y exciuswa sobre ella.

Debido a gue el tribunal del estado de Massachussetts adn retiene jurisdiccion continua y exclusiva sobre 1a
orden de pensidn alimentaria que emitid ef 2. de octubre de 1989, an beneficio de los hijos de Barbosa
Dieppa, ios fribunales de Pusrto Rico carecen de autoridad para modificarla2s. Para lograr su prapésito,
Barbosa Dieppa tendria que cumplir con el inciso (2) de la seccion 611 del articulo 6 de la LIUAP y lograr
gue las demas partes prestaran su consentimiento ascrito para que un fribunal de Puerto Rico modiii ique la
orden emitida por &l tribunal de Massachussetts y asuma jurisdiccion continua y exclusiva sobre ella. De o
contrario, tendria que presentar su solicitud ante el tribunal de Massachussetts que emitid Ia orden.

Esta solucidn pudiera parecer errénea e injusta. Se podria planiear que la LIUAP dispone los medics para
atender ia solicitud de Barbosa Dieppa. Se podria argumentar, en primer lugar, que el peticionario tiens una
defensa valida frente a ia eiecucion de la orden dictada por &l tribunal de Massachussetis v, en segundo

lugar, due es posible remitir el asunto al tribunal de Massachussetts para que éste considere ia solicitud de
rebaja de la pension impuesta.

Raspecio al primer planteamiento la seccion 607 del articulo © de la LIUAF establece:

{(a) Una parte que objete la validez o la ejecucian de una orden registrada; o que- solicita que ss
deje sin efecto sl registro de la misma, fendra el peso de la prueba de una o mas de las
siguientas defensas:

(&} maste une asfanss

‘!}

.

r deracha baie alouns sy de Puaric
Esia disposicion, sin embarga, no apiics en aste caso, ve cug tarb I0sE Cieppa acepta exprasamente 2
validez de iz senlencia v la orden dictadas por el tr ibunal de Massachussatts. Reconocs, adamas, qus
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duran‘te los proc dtmlentas ante ese foro se ie garantizo su derec:hcz a un debido procedimiento de ley.
\/ease Solicitud de certiorari, en la pag. 5. o

Dero aun presumiendo que no aceptara su validez, Barbosa Dieppa no tendria defensa alguna contra la
sjecucion de la orden dictada. Ei cambio sustancial en la capac;dad economica del alimentants, si bien
‘constituye una razdn vélida que justifica la reduccién de una pension ya fijada, véanse, Valencia, Ex parte,
116 D.P.R. 809, 913 {1986);, Neagrdn Rivera y Bonilla, Ex parte, 120 DP.R. 61 78 (1987); Lopsz v.
Rodriguez, 121 D.P.R. 23, 32 (1988), no constituye una defensa valida frente a su incurnphmlento Prueba
de ello es que, segin hemos resuetto, la reduccion de una pensidn alimentaria, cuando procade, no es
sfectiva retroactivamente, sino - en ausencia de una situacién extraordinaria en la que el alimentante pueda
damostrar que por razon de una enfermedad o accidente incapacitante le fue imposible presentar
pportunamente fa mocion r'orrespondienté’?a:» - a partir de la facha de radicacion de la solicitud. Véanse,
Valencia, Ex parte, supra, en la pag. 916; Lopez v. Rodriguez, supra, en las pags. 35-36; Rivera Maldonado
v. Cabrera Qlivera, op. de 2 de marzo de 1892, 92J.T.5. 29, en las pags. 9321-2227.

En cuanto a la pcsmthdad de remitir el asunto al tribunal de Massachusaetts la seccion 208 del amculo 2de
la LILIAP establece:

(a) E! tribunal de Puerto Rico podrai servir como tribunal iniciador para solicitar a un tribunal de |
ofro estado gue ejecute o modifique una orden de pansion alimentaria emitida en ese estado.

Esta disposicién es un reconocimiento del principio de jurisdiccion continua y exclusiva del fribunal que
emite una orden de pension alimentaria en beneficio de un menor. Véase, Uniform Interstate Family
Support Act, 9 UL.A. § 206 comentario (Supl. 1997). Si bien nos faculta a solicitarle al tribunal de
Massachussetts la modificacion de la ordan de pension alimentaria, no nos faculta a no reconocer ia.
vigenicia de esa orden en Puerto Rico mientras se dilucida finalmenie ol asunto2g.

E

La orden de pension alimentaria en este caso se rige, ademds, por la "Full Faith and Credit for Child
Support Orders Act" (FFCCSOA), 28 U.S.CA _ § 17388 (Supl 1998)2820. De acuerdo con las
disposicionas de este estatuto, los tribunales de Pusrto Rico carecen de jurisdiccion para enmendar la

orden emitida por el tribunal de Massachussetts en este casoe por la misma razon gue no la tienen bajo la
LIUAE.

En el historial del proyecto del Senado Nim. 922 el cuat se convirtio en la FFCCSOA, se discuten algunos
de los problemas relacionades con la falia de cumplimianto con las drdenes de pension alimentaria de los
distintos estados en Estadops Unideos. Se consigna gue uneo de los probiemas principales surgs cuando el
alimentante que no tiene la custodia de los hijos alimenfistas se muda a ofro estado y solicita alli que se
reduzca la cantidad establecida en fa-orden de pensidn alimentaria original. Segun se discute en al informe:

- Because child support orders are not entitied 1o full faith and credit, the courts of the other
state can, and frequently do, reduce the amount of support payable under the original court
order. This lealvles a custodial parent with only two choices. He or she can choose fo
accept the ruling, and do without the full amount of child support, often at great hardship fo
the children. Or, he or she can challenge the ruling in the out-of-state court. Assuming the
custodial pariner learns of the modification in fime to appeal, this requires paying monay for
court costs, attorney's fees, and travel to the new state, all without any guarantee of

SUCCOSS. Obvmusfy, neither of these solutions is adequate. S 922 is designed to remedy
ihat probler _ :

if 2 nonscusiodial parent wishes o il for & reduction i child support pavmenta, then he or
she_must do so in the state that oniginally issued the order. This will insure that the
c:ustrrd al parent is given notice of the |3mpzrr%=*d modification, 28 wall as an opportunity 1o
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oppose the madification if he or she Wfshns S. Rep. ?\Ea ‘iOa 361, en ?as pag 4-5 {1994),
: elmgreso an 1994 U.S. C C.AN. 3259, 3260-51 (ﬂn‘faSIS suplido). ,

a FFCCSOA le exige a cada estado poner en vigor, de acuerdo con sus {&rminos, una orden pens:on,
limentaria para un menor dictada en otro estado. Véase, 28 US.CA § 17388(a)(1) (Supl.-1988). La ley ie
yrohibe asimismo a los tribunales de un estado modlfucar una orden de pensidn alimentaria para un menor .-
jfictada por el tribunial de otro estado, yease id., & {a)(Z) salva de conformndad con las subseccmnes (e) 0]

s (i). Estas d|spcsm:mnes establecen: : ,

(e)... A court of a State may modify a child support order 1ssued by a court of another State i~
(1) the court has jUrEsdictioﬂ to make such a child support order pursuant to subsection (i)' and’

(2)(A) the court of the other State no longer has continuing, exclusive ;urlsdlctmn of the chiid
support order because that State no longer js the child's home Staie or the residence of any
individual contestant; or

(B) each individual contestant has filed written consent w;th the State of cortinuing, exclusive
jurisdiction for a court of another State fo modn‘y the order and assume cc::ntmumg, exclusive
jUFISdISﬂOF‘E over the order.

(... If 1 or more chzld support orders have been issuad with regard to an obligor and a child, a
. court shall apply the following rules in determining which order to recognize for purposes of
~continuing, exclusive }ur:sdlchon and enforcemsnt:

{1) ¥ oniy 1 court has issued & chil support crder the order of that court must be recognized.

(5} The court that has ilssu'ed an order recognized under this subsection is fhe court having
continuing, exclusive jurisdiction under subsection (d)[:;“;].

(i)... Iif there is no individual contestant or child residing in the issuing State, the party or support
enforcement agency seeking to modify, or modify and enforce, a child support order issued in
another State shall register that order in a State with jurisdiction over the nonmovant for the.
purpose of madification. 28 U.S.C. A § 1738B(e), (f), (i) (Supl. 1898).

iLa solucion del.problema que planiea la peticion de rebaja de pension presentada por Barbosa Dieppa bajo

estas disposiciones es idéntica a la solucion del problema bajo las disposiciones de [a LIVAP 32 debide a

que el tribunal de Massachussetts tisne aun la jurisdiccion continua y exclusiva sobre la orden de pension
alimentaria, los fribunales de F‘uerto Rico carecen de ;unsdlcc;on para modificarta.

Se podria cues’nonar también la correccién de nuesira solucion bajo 1a FFCCSOA. Se podria plantear, en
orimer lugar, que la FFCCSOA no continda vigente en jurisdiccionas que, como Puerto Rico, han adoptado
ia YIFSA en cumplimiento del mandato federal preceptuado en la seccion 321 de la. PnWORA 42 W8.CA
§ 665() (Supl. 1998). En segundo lugar, se podrza argumeantar que aun presumiendo a vigencia de la
EFECCSO0A, ésta contiens disposiciones gue permiten atender 1a sc;Erc;ttuc: de Barbosa Dieppa.

Zr; cuanto z lss posibles inconsistencias entre 2 FFCUS0A vig U
g »amhf,'ﬁ estatuios contienan J's;p\;sa:zf: wE que pudieran ssiar ”m T 1 (e . Bairiciz Wick
Jf-!“amydf, Crtical Applications and Froposals for improvement of the Uniform Erri:e; gic Family Support Act
ang the Full Faith and Credit for Child Support Orders Acl, 71 St Johr's L Rev. 1 (1997). No obstants, no
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s coresponde resolver asas posibiés confradicciones, particularmente cuando, re‘spéctc al asunto que
108 ocupa, no existe conflicto entre ambos estatutes. Véase id., en las pags. 37-38.

En cuanto a ialposibilidad de atender la soficitud de rebaja ;Sreéentada-por Barbesa Disppa conforme con
as disposiciones de la FFCCSOA, cabe sefialar que el inciso (h) de ese estatuto ordena la aplicacion de la
ey del foro a los procedimientos para modificar una orden de pension alimentaria para ur menor. Véase, 28 -
UJ.8.C.A. § 1738B(h) (Supl. 1998). No obstante, Iz ley del foro en este caso es la UIFSA, segin adoptada en
Puerto Rico - es dacir, la LIUAP - y, segin hemos explicade, bajo este estaiuto, la solicitud de Barbosa
Dieppa es improcedents. ' - '

Se dictara la ‘sén_tencia que corresponda de confarmid_ad-con los fundamehtos'expuestos anteriormente.
Joéé A, And_réu Garcia

Juez Presidente

SENTENCIA

San Juan, Puerto Rica, a 24 de juﬁo de 1998

Por los fundamentos expuestos en la Opinidn que antecade, la cual se hace formar parte integrante de ia
presente, se confirma la sentencia del Tribunal de- Circuito-de Apelaciones de 13 de marzo de 1897,

Lo pronuﬁcié g manda &! Tribunal y certifica [a Secretaria del Tribunal Suprama. £l Jusz Asaciado sefior
Fuester Berlingeri emitié una Opinidn Disidents. :

isabel Llompart Zeno

Secretaria del Tribunal Supremo

Dipvinion Eisidents emitida por ¢! Jusz Asociade sefior FUSTER BERLINGERI
San Juan, Puerto Rico, a 24 de julio de 1998,

El caso de autos prasents una situacion realmente singular. Tanto el foro de instancia como el foro
apelativo denegaron el remedio solicitado por el peticionario, pero admitieron a la vez que el dictamen que
smitian era claramente injusto. Se lamentaron ambos tribunales que la legislacion aplicable les impidiese
resolver a favor del peticionario, por o que expresaron igualmente que sus respectivos dictamenes les

dejaba "un amargo sabor en la baca de tener que tomar una determinacion...que choca con nuestro sentido
de justicia sustancial " - . .

Zn vista de lo anterior, este Faro expidié el recurso del paticionario y todos los Jueces que intervinimos
sstuvimos de acuerdo que era menester examinar si en efecto ia legislacion en cuestion aparejaba (a
justicia aludids. En particular,

Fislaoion
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somo ‘demostraré mas adelante, existe ctarameme un modo ;ezonab%s de cumphr =] propos;io que nos

notive a expedir este recursa. Sin embargo, una maym‘:a de este Tribunal ahora opta por un curso de
sccion distinto al acordado ongmalmente gue perpeliia innecesanaments ia injusticia gue gueri nos
onjurar. La mayoria hace caso omiso de unas disposiciones de ley que preceptdan un resultado muy
listinto al que ésta decreta. Sigue una ruta decisoria pateniemente estracha, que conS!dero desacertada en
Z)erecho y smgularmewte mjusta Por todo ello, disiento. Veamos..

.
En esencia, los hechos pertinentes de!l caso de autos son los que se narran a continuacion.

Mientras trabajaba en Estados Unidos, un obrero asalariado acordd pagarie a las dos (2) hijos que tenia
entonces, una pension afimentaria de $429.00 mensuales: En virtud de ello, el 2 de octubre de 1989, un
ribunal de Massachusetts dicto una santencia por estipulacion para fijar asi la pension aludida. -

Seis afios més tarde, a instancias del estado de Massachuseits, el Procurador de Relaciones de Familia de
Puerto Rico presaentd una guerelia judicial contra el peticipnario, guien ahora residia en Puerto Rico, por sus
atrasos en los pagas de la pension en cuestion. Este respondid a la querella indicando que su situacion
acondmica y familiar habia cambiadoe sustanciaimente, debido a que actualmente tenia una tercera hija a
quien tenia que alimentar también, y debido ademas a que los ingresos totales con que contaba ahora se
habian reducido v sumaban sdio $656.00 mensuales. Soliciid, por lo tanto, que conforme a sus
circunstancias actuales se autorizara una rebaja en la pension para sus dos hijos en Massachusetts.

La solicitud de rebsja fue referida a la Of:c&a! Examinadora de Pénsiones Alimenticias, guien examind el
asunto detenidamente, y conforme las noermas pertinentes, daterminé gue el peticionario solo tenia medios
para pagarle $172.00 mensuales a los hijos que residian en Massachusetts. A pesar de esta determinacion,
el foro de instancia entendi6 gue la legisiacion vigente entonces, la Ley Uniforme de Rﬁciprocidad para la
Ejecucidon de Obligaciones sobre Alimentos, en adelante Ley Umniforme de Reciprocidad, le_impedia
modificar la pensio sno;_z_njada por ef tribunal de Massachusetts. Concluy® que para sllo, el empabrecido
pe‘hcnonano tenia que trasiadarse a Massachusetfs v presentar su solicitud en ef foro que fijd la

pension originalmente e. Consecuentemente, el foroc de instancia mantuvo en vigor la pensidn astipulada en

Massachusetts; le impuso al peticionario el page adicional de $22 .00 mensuales para la liquidacion de los
strasas acumuiados; v le ordend la correspondiente retencion en el origen de los ingresos del peticionario
para el pago de la penston todo ello a la vez gue reconocid expresamente que el peticionario no tenia los
medios para su propioc sosién y el de la tercera hija y para satisfacer también la pension ahmentama
referida. ‘

El Tribunal de Circuito de Apelaciones confirmd esencialimente el dlctamen de instancia. Sostuvo que la ey
Uniforms de Reczpmcndad requaria ei dictamen en cuastion.

Fue an este contexto que decidimos =xpedir el recurso de certiorari solicitado ante nos por el peticionario.
Como se ha mdlr'ado va, nos parecid gue la carga impussta al peticionario era obwamente injusta &
irrazonable.

H

La Lay Uniforme de Reciprocidad, 32 L P.R.A. secs. 3311 of seg., que estaba en vigor cuando los fores de

instancia y apelativo emitieron sus respeciivos dictdmenes en el caso de auios, fus aprobada por la

Asamiblea Legislativa de Puerto Rico el 20 de junio de 1956, con el propoésito de fortalecer ef pago de
obligaciones alimentanas an aguellos casos en que a[ atimentarie residia en FPuerio Rico y el alimentista
residia en alguno de los estades de la Unidn nortsamarncans, v viceversa. Se ratabz de una legislacion de
r@gj@g@u%ﬁa@i. gque perssguia hacer uniforms iz 91:5'3?_1{,!0?" o’.c las obligacionass alimeantarizs anfre las

urisdicciones astatales dz ios Estados Unidos v 8l Esiado Libre Asociade de Puero Rice Raobles v, Oiern
de Ramos, 127 BP.R 911 (1881} Dscha lagislacion no era atra cosa que ta version local de un proyacto de
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y modelo, pi‘dpuesto por. 'ia Naﬁona! Confemmi'e' of Commissioners On tniform Stafe L&Wa en 1952, que
& adoptado en cuarenta y siete (47) jurisdicciones eqtatalas norteamericanas. Vease 9 Uniform Laws
nnofated 333 (1988). , _

uando este Tribunal expidié el recurso dal peticionario 2t 13 de junio de 1997, fa referida’ Ley Unlforme de -

eciprocidad estaba vigente. ‘Sin embargo seis meses después de expedido el recurso, el 20 de diciembre
e 1997, la Asamblea Legislativa derogd la Ley Uniforme de Reciprocidad y la sustituyd por una nueva Ley
terestatal Uniforme de Alimentos enfre Parientes, en adelante LLU.AP, aue es la que esta vigente al
ormento en que resolvemos el caso de autos, y, por tanto, la que rige la controversia ante nos, por propio
\andato de dicha ley, como bien senaia la mayoria en su Oplﬂléﬂ

ﬂediante ia L.LU.AP. se adoptd en Puerto Rico la Uniform Interstate Famﬁ}f Support AC#-(U.E.F. 8.A), otro

royecio de ley modelo propuesto en 1998 por el National Conference of Commissioners on Uniform State

aws, a los fines de mejorar la legislacién uniforme interestatal referente al sustento de menores. La
JLF.S.A. se formuld con el propésito especnf ico de sustituir estatutos como la Ley Uniforme de
eciprocidad, y asi fortalecer los mecanismos para la sjecucion interestatal de las obligaciones
limentarias. La U.LF.S.A va ha sido adoptado por 48 estados y por el Distrito de Columbia. Véase,
fistorial de fa U.LF.S.A., 9 U.LA. 274 (Supl. 1997), y Murphy v. Murphy, 1998 W.L 262805 (1998). Por ser
a LLUAP. esencialmente una ftraduccion del U.LF. S.A, sus seccmnes adoptan y -reproducen
ntegramente el texto de las drspasxcmne-s equivalentes en la U, I F SA

Jno de los rasgos principales de la ULF.S.A., y por tanto de la LLU.AP., es que establece Ia vigencia en
a }UTISdECGIOﬂ a la que se recurre, de las ordenes jud;Claies de la jUFlSdt(‘ClOn qus las emitid, aungue no
aista reciprocidad entre una }unsdlccmn y la otra, Esta innovacion es parte del esquema de la nueva
egislacion para fortalecer la ejecucion de las ordenes alimentarias emiticas por el foro que fij6 la pene‘.lén
ariginaimente, :

Otro rasgo central del nuevo esquema aludido es gue se c-xpande srgnmcatwamnnte el ambito de la
urisdiccién del fribunal que emitié inicialmente Iz pension alimantaria.- En efecto, la jurisdiccion de dicho foro
sobre {a pensién alimentaria es continua y exclusiva, excepto en ies casos expresamente dispuestos en
la nueva legisiacion. Si bisn la U.LF.S.A . como su version local, la L.LU.AP,, persiguen reducir a un
minimo las facultades de otros tribunales pai'a maodificar las pensiones fijadas por el foro que las ordené

originaimente, tal facultad continta existiende en determinadas circunstancias En el informe

axplicativo gue acompafia la ley modelo (U.LF.S.A.) se indica io anterior, con entera claridad:

"Except for nawmmv defined fact circumstances, under U.LF.S.A. the only tribunal that can
modify a support order is the one having continuing, exclusive jurisdiction over the order”. (9
ULA pag 277, Supl. 1997). (Enfasis suplido). ,

Una de las circunstancias aludidas, cuando por sxcepcidn se puade modificar (a orden judicial de alimentos
original, es la gue se establece en La seccidn 607 del Articulo 6 de la LLLU.AP., que dispone asi en lo
perfinente:

Seccion 607, ijee:ién al registro o gjecucion
{a) Una parte que objete ia validez o sjecucion de una orden registrada, o que solicita gue se

deje sin efecto el registro de la misma, tendré &l peso ds la prueba de una o mas de las
siguisnies defensas:

L]

(2} asuste unz gsfense an darechc Das aigunz ey de Puenc Rico g remedic
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soliciado,
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(B) Si una parte presenta svidencia estableciendo iotal o parcialmente una defensa bajo la
subseccion {(a), un tribunal podra paralizar la ejecucion de la orden registrada; continuar el
procedimiento gue le pemmnita la produccion adicional de evidencia pertinente y emitir otras
- ordenes gue estime apropiadas. {...] ' ' : : '

Como puede observarse, ! articulo citade de fa L.LUAP. autorize de. madc claro y expreso a los fribunales
de Puerto Rico a acceder a una -solicitud como la det peficionario en el caso de autos, si tal solicitud
procede al amparo del ordenamiento juridico de Puerto Rico. Es decir, & psticionario puede objetar la
sjscucién de la orden judicial que originalments fij{d la pensidn alimentaria, si existe en nuestra
jurisdiccion alguna defensa que pueds oponerse a la sjecucién de dicha orden que procura la jurisdiccion
gue ia emitio. o ' : | ,

Es menesier sefislar gue el propio Tribunal Supremo del estado de Wiassachusetts ha reconocido
aue bajo la seccion 8-807 del U.LF.S.A., ala que comresponde la disposicion antes citada de nuestra
LLU.AP, una parte como el peticionario de autos puede tener defensas vélidas que oponer a ja
solicitud de ejecucion instada por la jurisdiccion gue emiiié la pensién alimentaria. Child Support
Enforcement Division of Alaska v. Brenckle, 424 Mass. 214, 675 N.E. 2d 390, 221 y 394 (1997).

La cuestion precisa ante nos bajo la L.LU.AP. puas, es si existe en nuestro derecho alguna defensa que
ampare al peticionario. Pasemos a examinar este asunto, que es la cuestion verdaderamente medular en el
caso de autes. : . . \

i

Como se sabe, la cuestion de los alimentos entre parientes en Puerto Rico estd fundamentalmente
regulada por nuestro Codigo Civil. Respecto a lo que aqui nos concierne, el Articulo 146 de ese Cédigo, 31
L.P.R.A. sec. 565, dispone o siguiente: _ \ :

Cuantia de alimentos

La cuantia de los alimentos sera proporcionada a los recursos del que los da vy a las
necesidades del que los recibe, y se reduciran o aumertaran en proporcion a los recurses del
primero y a las necesidades del segundo. ' '

Conforme a lo dispuesto en al articulo referide, es principio general de nuestro ordenamiento juridico que ta
cuantis de los alimentos debe ser proporcional al estado de necesidad del alimentista y a la condicion
acondmica del alimentante obligado. Guadalupe Viera v. Morell, 115 D.P.R. 4, 14 (1983). En nuestiro
ordenamiento juridico, es claro, ademas, que luego de aprobade un.convenio o estipulacion socbre pensidn
alimentaria, éste puade modificarse si ocurre "un cambio sustaricial en las circunstancias que dieron lugar u
originaron el mismo". Negron Rivera v Bonilla, Ex parte, supra, 120 D.P.R. 61 (1987). "La jurisprudercia
consistentemente ha reconocido la facultad judicial para modificar los decretos judiciales previos sobre
pensiones alimenticias segin lo requieran los cambios de circunstancias que asi lo ameriten”. Torres
Peralta, La Nueva Lev Especial de Sustento de Menores, 49 Rev. Col. Abogados 115 (1988). Véanse,
ademas, Valencia, Ex parte, 116 D.P.R 909 (1988); Guadalupe Viera v. Morell, supra Reileradamente,
Hemos rasuelto que una resolucion o sentencia imponiendo el pago de alimentos siempre esta sujeta a ser
modificada o reajustada al demostrarse que las condiciones han variado. Garcla v. Acevedo, 78 D.P.R. 61 1,
317 (1955). Ello es asi ain cuando fos alimentes hayan sido estipulados. Brea v, Pardo, 113 PR 217
1982,

o)
o %

Son arregle & la seccion 807(a)5) v (b) del Atticulo 6 de la nueva LiULAF., supra, estos principios
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normativos firmemente arraigados en nuesiro Cadigo Givily en nuestra jurisprudencia no quedan sin efecto
an el caso de sentencias foréneas sobre afimentos. Dicha ley se establecié esencialmente para frenar la
avasion del cumplimiento de la obligacién de proveer afimentos, que ocurre cuando el obiigado abandora
deliberadamente la jurisdiceidon que le impuso el pago de alimentos, para evadir dicho pago. Su objetivo es -
asegurar que se pongan en vigor en el nuevo lugar de residencia del obligado las Grdenes sobre alimentos -
emitidas en ofros estados de la Unién americana. Tal objetivo, sin embargo, no es incompatible con la
posibilidad de alterar judicialmente algin dictamen foréneo fliando alimentos, cuando esta ausente el
propésito de evadir ¢l pago de la_pension impuesia v se acredita, a satisfaccion del tribunal de
Puerto Rico, gue ha ocurrido cambios sustanciales en fas circunstancias del alimentante que le
impiden descargar su obligacion de alimentar del modo en que habia sido impuesta tal obligacidn
inicialmente. ' S :

Existe, pues, una defensa valida en nuestro ordenamiento juridico que ampara a peticionario, que la
mayoria no considera de modo alguno en su obturado dictamen. :

Es-menester resaltar que la L.EU.AP. también provee ofro medio para atender la solicitud de rebaja de
pensidn del peticionario, que la mayoria tampoco considera de modo aiguno, y que serviria para atenuar la
severidad dei gravoso e injusto dictamen que pesa sobre el peticionario. Dicha ley hace posible que el
tribunal de Puerto Rico remita al de Massachusetts el asunto que nos concierne, y que solicite de éste el
sjuste que proceda en la pensién que debe pagar el peticionario, conforme a sus circunstancias
aconomicas actuales y al hecho de que tiene ofro hijo mas que debe alimentar también. Esta alternativa:
surge claramente de las siguientes disposiciones de la LLUAP., que la mayoria omite mencionar en su
constrictiva opinion: | : ' . o

Saccién 2086

(a} El tribunai de Puerto Rico podra servir como t%ibunat iniciador para solicitar a un _tribunél de

ofro estado gue sjecyte o medifigue una orden de pension alimentaria emitida en ese estado.
(Enfasis supldo). ‘

 Seccién 306. Tribunal sin competencia

Si una peticion o reclamacion comparable es recibida por un tribunal sin compstencia en Puerio
Rico, éste remitira la peticion y los documentos que la acompanian ai fribunal apropiado en
Puerto Rico 0 en otro estado v notificaré al peticionario el lugar y la fecha en que remitieron los
documentos. (Enfasis suplido). _ : - -

Esta alternativa le evitaria al peticionario, que es evidentemants una persona de ingresos limitados, tener

que gastar dinero para trasladarse a Massachusetts para presentar alli su solicitud de ajuste en la pension
alimentaria. ;

En resumen, pues, la LiU.AP. conliene varias dispesicionss que ofrecen alternativas para atender la
razonable solicitud del peticionario de que se le ajuste su pension alimentaria. Tiene contenido suficiente
para que pueda hacerse cierta aqui la vision que expresaramos en Negron Rivera y Bonilla, Exparte, supra,
a la pag. 73, de que "cuando de hacer justicia se frata, especialmentz en areas de gran interas publico, no
hay moldas técnicos que limiten o aprisionen los remedios justos.”

3

Nabe sefalarse gue tampoco es correcto el pronunciamiento de la mayoria de qus 1a ley federel conocida
como EF.C.CS.CA, la Full Faith and Credit for Child Support Orders ct, 28 U.S.C.A 1738R, también
requisre que los fribunales de Puerto Rico denisguen la solicitud del pslicionario de gue 52 ajuste su
obligacion alimertaris & sus cirounstancias actuales. Este postura de la mayoria nu es consong con &l
historial i con et texio de iz aludide legislacion faderal Agui, de nueve, la mayoria hace caso omisc & as
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razonables aberfuras qun existen en Dnreaha para \,onju una pcﬁame mjusttma ccamo la dal caso de
auios ;

En pnmer lugar es muy cuestionable que fa F. F.C. C. S QA contmue teniendo vigencia en Junsdmclones
como Puerto Rico, que han adoptado ya la U.ILF.5.A Nétese que la F.F.C.C.8.0.A fue aprobada por el
Congreso en 1994 con el mismo propésita que persigue ia U.LF.S.A.; impedir que mediante el cambio de
rasidencia se de]e de pagar una obhgaclon alimentaria; asegurar que una jurisdiccidén ponga en vigor una
ofden de pensién para un menor dictada en ofro estado. Véase, U.8. Code Congressional And
Administrative News, vol. 5, 1994, pags. 3259-3255. Pero resulta que posteriormente, en 1996, el Congreso
aprobd ofra legislacién sobre este mismo asunfo, que requeria que la U.LF S.A. fuese adoptada an las -
jurisdicciones estatales de Estados Unidos a méas tardar para el 1 de enero de 1998. 42 U.S.C.A. sec. 666
{f). Tratandose de la legislacion mas reciente sobre un mismo asunto, es evidenie -que prevalece la
legislacion dsl 1996, que es la que requiere la adopcidn de la U.LF.S.A. como medio mas eficaz de lograr el
prop@sito congresional. En efecto, fue precisamente en virtud del mandato de la referida legisiacion federal
de 1996, que la Asamblea Legisiativa de Puerto Rico adopté la ULF.S.A en d:c;embre de 1997 Vease fa
Exposacmn de Motives de la Ley Num. 80 de 20 de diciembre de 1997.. '

Nétese, ademas, que suponer que la FF.C.C.S.0.A continua vigente junto con la U.LF.S.A. daria lugar a
un conflicto de maridatos federales. Ello es asf porque aun cuando ambas piezas lagislativas tienen. ef
mismo propésito, y ambas responden a un mandato congresional, las leyes no son idénticas en su
contenido. La U.LF.S.A. regula el asunto en cuestion de manera mas detallada y abarcadora que la
F.F.C.C.S.0.A Porello, si se pretende que ambas apligusn a la vez, se crearia la insostenible situacion de
gue el foro judicial tenga la obligacién de conceder un remedio concreto bajo una ley, y la obligacion de
conceder ofro- remedio concreto distinto bajo la otra ley. El conflicto aludido sdlo pu==de evitarse

feconociendo que prevalece ta U.LF.S.A,, que es la que incorpora el mandate congresional mas reciente y
la que mas eficazmente atiende el pmpass‘m congresional.

Por otro ladao, debe destacarse también gue aun en el supuesto de que fa F.F.C.C.5.0A contintie vigente,
dicha ley por sus propios términos contiene disposiciones gue permiten atender situaciongs como la del
caso de autes. El inciso (h) de este estatuto federal expresamente dispone lo siguiente: '

{h) Chioice of faw.-

1. i genemi -in a procceedmgto estaplish, modify, or enforce a child support Qrder the forum State's
law shall apply e,\cept as provided iny paragraphs (2} and (3).

2. Law of State of issuance of order.-in mterprehncz a child support order mcluqu the duration of

current sayment and other obligations of sum‘mr’t e c:curt shall apply the law of the Staie of the court
that issued the order.

3. Period of iimitétim.~in an action to enforce arrears under a child support order, a court shall apply
the statute of limitation of the forum State or the State of the court that issued the arder, whichever
statute provides the longer period of limitation. (Enfasis suplido). '

Conforme a sste inciso, los tribunales de Puerio Rico deben apiicar 12s normas de_nuestro propic
ordenarniento en procedimientos instades para poner en vigor una orden judicial de alimentos, lo que
permitiria apiicar en este caso la normativa antes resefiada gue se originag en et Articulo 146 del Cddigo
Civil de Puerto Rico, supra. Si bien s cierto qgue dicho inciso también dispons que al interpretar la ordsn
de alimentos s& ha de seguir la ley del foro que Iz emitié, elio no altera en nada o gue resultaria de aplicar
la normativa puertorriquefia, debido a que el eatado de Massachusetts tiene una normativa similar a la
nusstra, en lo que e refiere al asunto en cuestion. . El resultado serfa &l mismo bajo cualquiera ds fos dos

~agimanes 2gaes

Debe saﬁa:arse gua 2l inciso (hde la FF.C.C80.A

o

HUCHde ha sido mtwﬂrprv-%tadr s=20un lo SMoS agui,
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no solo Dar juristas r}ue son especialistas an astos asuntos, sino.ademas por otros foros judiciales. Yéase,

Hatumyar Critical Applications...of U.LF.8.A. and F.F.C.C.S.0.A. 71 St John's L. Rev 1, 29 (1997), ¥ 2
jumsprudenc;ia afli citada. '

vV

En resumen, pues, ni nuestra propia LLUAP. ni la F.F.C.C.8.0.A. federal constituyen camisas de fuerza
gue requieran la injusta vy absurda decision de que el peficionario pague una pension que estd mas alla de
sus -medios econdmicos. Dichos estatuios no se legislaron para atender situaciones como la del caso de
autos, gue no presenta el movil de evasidn de responsabilidad por medio de un_ cambio da
residencia. La situacidn del caso de autos no constituye de modo aiguncr el mal que se- pretende conjurar a
través de las leyes referidas. Por el contrario, este caseo presenta més bien una circunstancia de excepcion,
derivada de la equidad, que ha sido reconocida juridicamente tanto de manera general 4, como del modo
concreto que lo hace el Articulo 146 del Codige Civil antes mencionado. Ademas, como se ha demostrado
ya, las leyes referidas pueden interpretarse razonablemente, conforme a. conocidos principios de
hermenedtica, para atender el reclamo del peticionario. La mayoria en efecto hace caso omiso de las
disposiciones de las leyes aludidas, discutidas antes en esta opinidn, que podrian mterpretarse para hacerle
jUStIC{a al peticionario. Para enfrentar la justificada critica que se le hace aqui, la mayoria menciona en su
opinion las disposiciones aludidas muy de pasada y ofrece una interpretacién superficial vy enrevesada de
elias. No hay un intento serio de examinar dichas disposiciones cabalmente, para ver si pueden aplicarse a
este caso de modo tal que pueda evitarse la patente injusticia que representa que el peumonano contindie
sometido a una obligacion alimenticia que se le hace imposible pagar.

La mayoria, pues, rehusa entender que el caso de autos presenta una ocasion promc:a para aphcar aqm la

profunda concepeidn de-lo que esun ordenamlenta juridico, gue expresaramos en Passaiacqua v, Mun. de
San Juan, ‘HGDPR 518, 632 (1085):

"Tenemos el -deber de hacer que el Derecho sirva propdsitos Uliles sociales, 'nq esqguemas
tebricos abstractos gue arrojan resultados practicos absurdos.”

Con su dictamen, la mayoria da un lamentable gjemplo de lo que tanto se ha criticado respecio al estrecho
posifivismo gue a vecas ha sido caractetistica deplorable de la labor judicial. La mayoria se niega aqui a
elevar sus miras mas alla de lo pedesire; se niega a uiilizar la inventiva juridica para encontrar una solucion
justa a un problema de excepcion. Ni siquiera explica la mayoria a qué fines ¢ propositos de interés publico
responde el duro dictamen que decreta en este caso particular. No es ésta ciertamente una ocasion en la
cual el proceso judicial ha ostentado sus migjores galas,

En el caso de auios, el 'peticiomario no buscaba evadir l pago de la pensidn alimentaria que e fue impuesta
an Massachusetts. Por el contrario, trataba de pagaria de conformidad con su capacidad econdmica actual.
Era evidente la inhabilidad del alimentante de satisfacer con sus ingreses presentes la obligacion
alimentaria que le fue impuesta originaiments. Conforme a la interpretacion propuesta del derecho
aplicable, nuestros fribunales pueden considerar la mocion de rebaja de pensidn presentada por el
seticionario. Resolver lo contraric constituye declarar of fracaso de nuestro sistema de administracion de la
iusticia; y darle validez a ia mordaz critica de algunos de que "the Law is an-

38s Como YO N comsarta esa haja concepcian del Deracho, disients.

JAIME B. FUSTER BERLINGERI
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. Solicité, ademas, que se localizara al patrono de Barbosa Dieppa, se pleqenta;a mfonnacmn ﬁmbre el salario de este
aituno se ordenara la retencion de ingresos en el origen y se cobraran fos atrasos en log paﬂos de la pension ahmentana
acumulados hasta el 3 de marzo de 1995, :

. Esta hija fue procreada con Sonia L Ca,stro.

. La Exammadora recomendo ademas, que se le concediera un termino a Barbosa Dieppa para que obtuwera :

1epiesentacmn legal y pl‘ESEﬂtald fa mocion de rebaja anunciada.
4, Bsta vista se celebrd el 27 de agc}stca de 1996,
%, Esta orden fue notificada el 23 de octubre de 1996,

£, Bin Tribunal de Circulto resolvid que, de acuerdo con lo dispuesto en la "Consumer Protection. Act”, 42.U.5.C A 6
1673{b) 2} (Suph. 1998), 1a Ley Organica de la Administracion para el Sustento de Menores, 8 LPRA § 523(6

1996), y lo resuelio en Galarza Rivera v. Mercado Pagan, op. de 19 de diciembre de 1995, 95 JT.S. 164, en las paos
415-16, solo se podia ordenar la retencidn en el origen del 55% del ingreso neto de Bzubosa Diieppa. Bl tribunal de

instancia habia ordenado que se retuviera mas del 66% del ingreso neto del recurrente.

7. Barbosa Dieppa solicité.infmctuosamente en dos ocasiones la reconsideracion de este dictamen.

La UIFSA sustituyo la Ley Uniforme de Reciprocidad para la Elecucmn de Obiwacxones sobre Alimentos,
denonunada en inglés como "Uniform Reciprocal Enforcement of Support Act” (URESA) segin aprobada
originalmente ent 1950 y enmendada posteriormente en 1952y 1958, y la Ley Revisada Uniforme de Reciprocidad para
la Bjecucion de Obligaciones sobre Alimentos de 1968, denominada en inglés como "Revised Uniform Reciprocal
Enforcement of Support Act of 1968" (RURESA}. Véase, Umfmm Interstate Family S‘uppm‘t Act, 9 UL A, nota
histosica, e la pag. 272 (‘?upi 1997). '

%, Para 1997, 1a UIFSA nabia sido adoptada en 35 estados y el Distrito de C elumbxa Véase, Umferm Interstate Famﬂy
Support Act (1992}, 9 UL A tabla, en i& pav 316 (Supl. 1997}

1. La raz0n para exigir este requisito, seglin se expresa en el historial legislativo de la PRWORA fue ¢l siguiente:

Mandatory passage and use of UIFSA is a comerstone of a major purpose of the committee
proposal--improved child support enforcement -in tnterstate cases. Without uniform laws and
procedures governing child support, the success of interstate cases will continue to be severely

- constrained. Virtually every witness that testified on interstate enforcement before the committee
recommended that UTFSA be made mandatory. FLR. No. 104-651, en la pa,g 1412 (1996) IEIMpreso
en 1996 U.S.C.C AN. 2183, 2471 (énfasts suplido).

: 1. La exposicion de motivos informa, ademés, lo sigtiente:

En el informe al Congreso, 12 Comisidn Interestatal de Sustento de Menores de los Estados Unidos...
informoé que de un treinta.. 2 un cuarenta por ciento... de los casos de pensiones alimentarias son
mterestatales, con s6le un diez por ciento... de recaudaciones. Esto representa que. de un veinte... a
un ireinta por ciento... de los menores con derecho a alimentos no los estan recibiendo.

En Puerto Rico el nimero de casos interestatales es menor, esto e, 26,000 de 198,000 casos, poco
menos del trece por ciento.... Sin embareo, ello no deja de ser up nimero c@nsmierab]ﬂ v un serio
problemz para los menores que no recthen alimentos. Tan grave es «f probleme que, genemimnntﬂ el
traniie de un caso intersstatal tipico foma enfre ocho.. 2 dI8Z.. MEeSes, COMO minimo, y muchos

nunca se resueiven. Los procesos de investigacion del padre ausente, lz investigacion de la capacidad

iy . . .
Vottam -  Fvrmeros Foved e o oo S
LESLENLS 0 WY s "“..".Jx'.i"..::' LR LR

STITLO 18w 02T 172 Iévn 17 O0E




econdimics, la fijacion y la glecucion de la abhgacwn alimentaria en ﬁ! drea de reclamaciones de
alimentos interestatales tianen pamaulandaaes v pmblemas que esta Loy propone rpsolver

. Esta disposicion no forma parte del estaito modelo aprobado por la -Conferencia NMacional de Comisiones sobre
ueyes Uniformes Estatales. Véase, Uniform Interstate Family Support Act 9ULA § 904 (Supl 1997} Fue afiadida
nor !a Asamblea Leeislatwa de Puerto R1c0 al adoptarlo.

3. Vease, Chlld Support Enforcement Dwzsmn of Alaska v, Brem:kie 675 N-E. ')ci 390 (Mass. 1997} En este caso, la
orte Suprema del estado de Massachussetts resolvio-que fa UIFSA, ta cual, segin fue adoptada en ese estado, contenia:
una disposicion similar a la seccion 904 de la LIUAP, aplicaba retroactivamente a una orden de pension alimentaria -
para un menor dictada durante la vigencia de la legislacion anterior, en ese caso, la URESA. Segtin expreso esa corte:
"UIFSA... provides the procedural framework for enforcing one State's support order in another jurisdiction. As a
jemedial statute, and not one affecting subsiant}ve rwh’fs it is proper that UIFSA should be applied retroachveiy” Icl
an ta pag. 393 (escolio omitido).

4. La Ley Organica de la Administracion para el Sustento de Menores fue enmendada rementemente ademas por la
Ley Num. 169 de 18 de diciembre de 1997,

i3, Egte principio deriva esencialmente de la "Paienﬁl Kidnapping Prevention Act of 1980, 28 USC A § 1738A
(1994). Véase, Uniform Family Support Act, 9 ULA. § 205 comentario, en ta p&u 285 (Supl. 1997).

6. Sevun el comentario del estatuto maodefo, "[t]his section is perhaps the most cracial provision in UIFSA“ Uniform
Im:ex state Familiy Support Act, 9 UL A. § 205 comentario, en ia pa 285 (Supl. 1997},

7, La tradoecion del estatuto adoptada por la Asamblea Legislativa de Puerto Rico es defectuosa en este aspecto. La
version en mfries de la parte pertinente de 1a seccion 205 establece textualmente lo siguiente:

{a)} A tﬁbunal of Puerto Rico issuing a support order conststent 'With the law of Puerto Rico has
continuing, exclusive purisdiction over a child-support order:

(2) unii! all of the parties who are individuats have filed written consents with the tribunal of Puerto
Rico for a tribunal of another state to modify the order and assume continming, exclusive
jurisdiction. (Enfasis suphdo)

La traducmcn de esta dlsposxcmn adoptada por 1a Asamblea La:;tslanva de Puerto Rico lee como sigue:

(a) El tribunal de Puerto Rico que emita una orden de pension aumentarm para un menor conforme
dispone ta ley, tiene junsdjcclon continua y exclusiva sobre dicha orden

{2) cuando todas las partes hayan prestado su consentimiento por escrito en el tribunal de Puerto
Rico para que un tribumal de otro estado modifique la orden y asuma jurisdiccion contmua y
exclusiva, {Enfasis suphdo).

La comparacién de ambos texios demuestra claramente que donde la version castellana dice “cuando”, se debe leer
"hasta", conforme con la seceion 905 del articulo © de 1a LIUAP, 1a cual establece la preeminencia de la version inglesa
en caso de discrepancia entre esfa version v la castellana. Véase, ademés, Cod. Civil de PR, art. 13{a), 31 LPR.A §
13¢a) (1993).

= Euta disposiaror fue redactads deliberadaments en voz pasiva por a Conferencia Macional de € “omisionados sobre
Leves Untformes Hstatales, para no hmitar quién e {a nersona capacitada para enviar una orden de retencion de un

P
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sstado ‘a otro. Segin se exphca en el comentano dei estatuto modelo: "Aun cuando el remitente serd de ordinario una
agencia de sustento de menores o el alimentista, el alimentante o cualquier otra persona pudiera suministrarle 1a erden
de retencion de ingresos a un patrono”. Umform Interstate Farmly Support Act, 9 U LA §501 comentario, en la pag.
299 (Supl. 1997) (traducmen nuestra). -

4. Segonla seceion SOT-dei articulo 5 de la LIUAP:

€a) La parte que solicita el cumphmmnto de una orden de pension alimentaria o una orden de
retencion de ingresos, o ambas, emitida por un tribunal de otr6 estado, podra enviar los documentos

-tequetidos para el remstro de la orden a la Admmmtracmn para el Sustento de Menores de Puerto
Rico.

; (b) Una vez leclbidos los documentos, la ag,encla de sustento de menores, [sin necesidad de registrar
previamente]... la orden, consideraré y[,] si lo estima a.proplado utlhzara cua.lqmer procedimiento
administrativo autorizado por la ley de Puerto Rico para gjecutar la orden de pension alimentaria o la
ofden de rétencion de ingresos, o ambas. Si ¢l alimentante no objeta la validez o la gjecucion de la
orden por la via administrativa,... [la orden no tiene que ser registrada. Si el alimentante objeta la
validez o la ej ecucion de la ord“n por la via administrativa,] la agencia de sustento de menores

registrara la misma segun se dispone en esta ley.

Debido a que la fraduccion de este inciso es defectuosa, 10 hemos citado haciendo las mod1ﬁcacmnes pertlnentes
Véanse, LIUAP, art. 9, § 905, Cod Crvil de PR, art. 13(&) 31 LPRA. § 13(a) (1993). El inciso (b) traducido lee
textualmente como sigue:

(b) Una vez recibidos los documentos, la agencia de sustento de menores, previo_el registro de la
orden, - considerard v si lo estima apropiado, utilizard cualquier pmcedlrmento administrativo
autorizado por la ley de Puerto Rico para ejecutar la orden de pensién alimentaria o la orden de
retencion de ingresos, o ambas. Si el alimentante no objeta la validez o la e;ecuclon de la orden por

la via administrativa, la agencia de sustento de menores registrara la misma segin se dispone en esta
ley. LIUAP, art. 5, § 507{(b) (énfasis suplido).

Le version inglesa de esta disposicién es la siguiente:

(b) Upon receipt of the documents the support enforcement agency, w1thout initially seeking to

register the order, shall consider and, if*appropriate, use any administrative procedure authorized by
the law of Puerto Rico to enforce & support order or an income-witholding order, or both, If the
obligor does not contest administrative enforcement, the order need not be registered. If the obligor
contests the. validity of or administrative enforcement of the order, the support enforc,ement agency
“shall register the order pursuant to this Act. (Ema31s suplido).

39.Enel comentan'o del estatuto modelo se explica lo siguiente_:

Subsection {c) mandates enforcement of the registered order. This is a sharp variation of RURESA §
40, which stated that 'the registered foreign support order shall be treated in the same manner as a
support order issued by a court of this State " This language was generally construed as converting
the foreign order into an order of the registering state. Once the registering court concluded that it
was enforcing its own order, the next logical step was to modify the order as the court deemed
appropriate. This rationale resulted in yet another order in the multiple-order system. UIFSA
mandates an end to this_process, except as modification is authorized in.. article [6]. Uniform
Interstate Family Support Act, 9 UL A. § 603 comentario, en la pag. 305 (Supl 1997) {(énfasis
suplido v citas omitidas).

=

Se debe sehalar que, disioo

1
T

(3

& cuando se trate de utig ordes de pension albmentaria pare ul mepor, up tibunal gue
ho sea < emiqm carece de jurisdiccian para mocmnmr una orden de pension alimentana para un Lonyunc eX COnvUgE
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ﬁ,l triunal que emite una orden de pension alimentaria en beneficio de un conyuge © ex conyuge retiene jurisdiccion
continua y exclusiva sobre la orden mientras subsista la obligacion de alimentar. Véanse, LIUAP, art. 2, 8§ 205(D), 206

{c); Uniform Interstate Family Support Act, 9 U.L.A. § 205 comentar:o en ia pag. 286 {Supl 1997) Segumn se explica
en &l comentario d-= la seccion 206 de la UIFSA

' Spousal support is treated differently; the issuing tribunal retains contmumg, excluswe junsdictlon
over an order of spousal support throughout the entire existence of the support obligation. Sections
205(f) and 206(c) state that the procedures of UIFSA are not available to 2 1‘~x=:spo\ndm0 tnbuna] to
modify the existing spousal support order from the issuing state.

The pl‘()hlbltmﬂ of modification of spousal SUPPO#t by a nonissuing state tribunal under UIFSA is
conststent with the principle that a tribunal should apply local law to such cases to insure efficient
handling: and to minimize choice of law problems. Avoiding conflict of law problems is almost
1rnposs1ble if spousal support orders are subject to modification in a second state, For example, states
take widely varying views of the effect of a spousal support order of the obligee's remarriage or
cohabitation, Making a distinction between spousal and child support is further justified because the
. standards for modlﬁcanon of . child support and spousal support are very different. In most
jurisdictions a dramatic improvement in the obligor's economic circumstances will have little or no
relevance in an action seeklng upward modification of spousal support, while a similar change in an
obligor's situation typically is the primary basis for an increase in child support. This disparity is

founded on a policy choice that post-divorce success of an obllgor-parent should benefit the obligor's
child but not the obhgar § eX-Spouse. :

Emally, UIFSA does not prowde for shifting the contmumg, exclusive jurtsdlcticm over a spousal-
support order by mutual agreement. That procedure is limited to child support under Subsection (a)
(2) [of Section 205]. Note that the Act is silent rather than preclusive on the subject. If the partles
wish to enter into such an agreement, it is up to the individual states to decide whether to recognize
it. A waiver of continuing, exclusive jurisdiction ard subsequent modification of spousal support by
a tribunal of another state simply is not authorized under the auspices of UIFSA. Uniform Interstate

Family Suppt)rt Act, 9UL.A §205 ct)mentano en la pag. 286 (Supl. 1997), '

2. Bl inciso {a) de esta secciémn es correlativo con el inciso {a) de la seccion 205 en cuama al principio de jurisdiccion

contmua y exclusiva del tribunal que emite la orden. Véase, Uniform Interstate Family Support Act, 9 ULA §oll
comentario, en la pag. 309 (Supl. 1997)

23. Véanse, Solicitud de certiorari presentada ante el Tribunal Supremo de Puerto Rico el 17 de abril de 1997, en la
pao 6. Solicitud de certiorari presentada ante el Tribunal de Circuito de Apelaciones el 20 de diciembre de 1996, enla
pag. 8 Mocion solicitando rebaja de pension alimentaria y memorando de derecho presentada ante el tibunal de
primera instancia el 8 de abril de 1996, en la pag. 3; Giro postal enviado a Luz C. Aponte el 10 de febrero de 1996,
Dreclaracion | Jur ada de Eliseo Barbosa Dheppa suscrita el 10 de enerc de 1995 amte notario.

¢ Véase, e.g. Declaracion mrada de Elseo Barbusa Dieppa suscn 12 el 10 de enero de 1995

35, Pafa g cendusi('m 5Uual ala exp; resada, véanse los siﬂuiemeq Cases! Office of Child Support Bnforcement v.

36, Barbosa Dieppa nunca ha hecho alegacion elguna al respecto.-

Cabe sefialar, no obgtante, ue ¢l asticulo 19 de la Ley Organica de la Administracion para el Sustento de Menores,
septn enmendada por fa SeCCion 15 de la Ley Nam. 169 de 18 de diciembre de 1997, establece que "{I]a reduccién de
la pesesion alimertaria serd efectiva desde la fecha en que el Tribunal o el Administrador decida sobre ia_,;__t:cmn de
Ltj@}li;"ifﬁl o el Adminiswador madifique ta gwﬂwm establecida confo e al reglamento e revision pertodica que se
i@k 12 er fa pag. 916, v reitemada

CCabrera € li\m:a op de 2 de

adopte” (Frifasis SupLita; L porma esiat nosalg

posteriormente e Edpez v, Rodrignez, supra, on fas pags. 35-36

bt S Tesiuria comilfieninri e TITEORAex OR 112 Inm ) TR O



1“&\-‘ b WL e

marzo de 1992, 92 1.T.S. 29, en las pags. 9321-22, se debe emende:r modificada a tono con el artlcuio 19 de Ia Le:y
Organica de la Admlmstraul on para el Sustento de Menores, segun enmendada | _ :

2%. Por otro lado, la seccidn 306 del articulo 3 de la LIUAP establece que “[s]l una patlcmn o feclamam on comparable
es recibida por un tribunal sin competencia en Puerto Rico, éste remitira la peticion y- los documentos que la
acompafian al tribunal apropiado en Puert{*a Rico o ep otro estado y notificard al peilcionduo el hagar y la fecha en que
1enut1 eron los documentos”, : :

No obstante mdepend:entemente de cual sea el szgmﬁcado prec:zso de le palabra "competencia" en este contexto -
ndtese que la version ingiesa de la LIUAP, la cual, segim canmgnamos anteriormente, predomina sobre la castellana, no-
habla de "venue", sino de "an inappropriate tribunal, véase, Uniform Interstate Family Support Act, 9 UL.A. § 306
(Supl. 1997) -, el comentario que acompafia la seccion 306 de la UIFSA sugiere que el propésito de esta disposicion es
limitado y esper.nﬁco El comentario oficial indica lo signiente:

This section directs a tribunal receiving UIFSA. documents in error to forward the original
documents to their proper destination without undue delay, whether the appropriate tribunal is
located in the same state or elsewhere. This section is intended to apply both to initiating and
responding tribunals receiving such documents. For example, if a tribunal is inappropriately
designated as the responding tribunal, it shall forward the petition to the appropriate responding
tribunal wherever located, if kinown, and notify the initiating tribunal of its action. Such a procedure
is much to be preferred to returning the documents to the initiating tribunal to begin the process
- anew. :

Uniform Inter_stata Family 'Supﬁort Act, 9 UL.A. § 306 comentario (Supl. 1997).
2% Esta ley fue dprobada el 20 de octubre de 1994.

34, Al«runos de los pr oposﬁos que tnspiraron la ‘TpfOdeiOL} de ta FECCSOA fueron facilitar la ejecucton de tas drdenes
de pensién alimentaria para menores entre los estados y evitar la competencia jurisdiccional y el conflicto entre las
cortes estatales al momento de dictar Ordenes de pension alimentana para menores. Vease, S Rep No. 103-361, en ia
pag. 4 {1994), reimpreso en 1994 US.C.C AN, 3259, 3260. Entre las determinaciones que plelClﬁiOll la aprobacion

del estatuto, el Congreso consigné que.la falta de uniformidad en la legislacion estatal sobre pensiones alimentarias
para menores fomentaba que se hiciera caso omiso de las ordenes de pension alimentaria, ocasionando un cimulo
masivo, a nivel nacional, de atrasos en los pagos, y generaba la excesiva relitigacion de los casos y la emiston de
ordenes de pension alimentaria conflictivas por cories de diversas jurisdicciones, lo cual resultaba en confusion,
despilfarro de recursos judiciales, falta de respecto hacia las cortes, y la disminucion de la confianza ptblica en la ley,
Véase, FFCCSOA, § 2N C)E), 108 Stat. 4063-64 (1994).

31. Bsta disposicion establece: "A court of a State that has made a child support order consistently with this section has
continuing, exclusive jurisdiction over the order if the State is the child's State or the residence of any individual
contegtant unless the court of another State, acting in accordance with subsections (¢) and (f), has made a modification
of the order”. 28 U.S.C A. § 1738B(c) (Supl. 1998). ‘ '

%%, Para una discusion de una sitacion sunilar bajo la UIFSA y la FECCSOA, véase, Patricia Wick Hatamyar, Critical
Applications and Proposals for Improvement of the Uniform Interstate Family Support Act and the Full Faith and
Credit for C]uld Support QOrders Act, 71 St. John's L. Rev. 1, 37-38 (1997).

“% Bajo su propio oidepamiento juridico, Massachusetts reconoce ia doctrina de cambios materiales en las
circunstancias para justificar una modificacién y atenuar ef cumplimiento de las obligaciones alimentarias. Véanse,
Hamilton v. Pappallardo, 677 NE. 2d 1176, 677 N.E. 2d M?G (1997}, Buckley v ] Buc[de\f 679 N E. 2d. 596, 42 Mass,
f&pp Cr. 716 (1997, Keller v. O 'Brien, 683 NE 2d 1024, 425 Mass. 774 {1997}, Cournover v. Coarnover, 563 NE.
34 863 Mass App T 1996 Heins v Ledls, 564 NE 2d 10 (Mass. 19905, Buchanar v. Buchanan, 231 NE. 2d 570,
353 Miass 35141067 :
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34, Véase, Puig Brutau, Func‘amen‘roq de Derecho Civil, Tomal Vol. 11, pags. 364-365 (1985); Rivera v. Carj.bbeah.
*Ione Conu_st_”foz_‘[_, IOODPR 106 (197]) : ' '

35, K the Law supposes tha ald Mr. Bumble the Law is an ass- a ldLOT. " Du.lcens {)Iwer Twist. _

i3 "‘"i‘*e{!
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Sefvice: Get by LEXSEE®
. Citation: 455 U.8. 891,at 704

455 1,5, 691, 7 102'S. Ct. 1357, ¥¥;
71 L Ed, 2d 558, ***; 1982 U.S. LEXIS 88

UNDERWRITERS NATIONAL ASSURANCE CO. v. NORTH CAROLINA LIFE & ACCIDENT & HEALTH
. INSURANCE GUARANTY ASSN. ET AL,

No. 80-1496
SUPREME COURT OF THE UNITED STATES
455 U.S. 691; 102 S. Ct. 1357; 71 L. £d. 2d 558; 1982 U.S. LEXIS 88; 50 U.S.L.W. 4319
Noverﬁbar 9, 1981, Argued
March 24, 1982, Decided
PRIOR HISTORY:

CERTIORARI TO THE COURT OF APPEALS OF MNORTH CAROLINA.

DESPOSITION: 43 N. C, App. 508, 260 5, E, 2d A8, reversed and remanded.
CASE SUMMARY

PROCEDURAL POSTURE: Petitioner insurance corporation sought review of a judgment of the North
Carolina Court of Appeals, which heid that an Indiana court was without jurisdiction to adjudicate the
rights of petitioner and respondent insurance association regarding a deposit held in trust by North
Carolina officials. - ,

QVERVIEW: The North Carolina court refused to recagnize the Indiana court's prior ruling that all claims
to the deposit were compromised, settled, and dismissed by the final order entered by that court during
a rehabilitation proceeding. The Morth Carolina courts held that the Guaranty Act and the DPeposit Act
deprived the rehabilitation court of the subject matter jurisdiction to determine rights in the deposit. On
‘appeal, the court held that regardless of the validity of this holding as a matter of North Carolina law, it
was an inappropriate ground for refusing to accord the Indiana judgments full faith and credit. The North
Carolina courts, therefore, shauld have determined whether the rehabititation court fully and fairly
-considered the guestion of subject matter jurisdiction over the North Carolina deposit, If the matier was
fully considered and finally determined in the rehabiiitation proceedings, the judgment was entitled to
fuli faith and credit in the North Caroling courts. The Court conciuded that the renabilitation court fully
and fairly considered whether it had subject matter jurisdiction to settle the pre-rehabilitation claims of
the parties to the North Carolina deposit, =~ '

OUTCOME: The Court reversed the decision of the appeliate court and remanded for further
praceedings. . ’

-CORE TERMS: rehabilitation, deposit, policyowner, guaranty, pre-rehabilitation, policyholder, rehabilitation
plan, general asset, notice, compramised, subject matter jurisdiction, parsonal jurisdiction, ssattle, subject
matter, exclusive jurisdiction, direct review, service contract, exercise jurisdiction, intervened, guestions of
jurisdiction, litigated, personam jurisdiction, interested parties, res judicata, adjudicate, judicata, assertion
of jurisdiction, retained jurisdiction, financial condition, sole banefit :
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Ais See UG, Const. art. IV, § 1. Shevsrdize: Restrict By Headnots

Civil Procaditre » Q_g_fjgj@;1t§ > Praciusion é Effact of Judgmsnts > Full ralf'l" & L_mc!. > General Ova

HrZ g In order to fulfill the constitutional mandate under U.S, Ccmst art. IV, § 1 the judgment of a staté
court should have the same credit, validity, and effect, in every other court of the United States

which it had-in the state where it was pronounced. Mors Like This Headnote |
Shapardize: Restrict By Headnotz

Civil Pr oq_ﬂdurﬂ > ludgoments > Preclusion & Effact of ludaments » '-ull Faith & Cregit > Fuli_ ruii‘h & Credit Statute Bl

mnqututwﬂal Law > Relgticns Amone Governmants > Full Faith & Credis S

f*’"’-*‘-"*’:éz,See 284,505, § 1738, Shepardize: Restrict By Headnots

i . - N
Civii Procedurs » ule“lwcw fion > _-rau_hmtmriai Sourcas > Gensral Qvansew s

& ogedure > lurisdiction > Personal Jurisdiction & In Ram Actions > Censtitytional Limite

Civil Frocedure > ludgmants > HFG}CQIISIGF}__N Effect of Judgmants > Fylt Faith & Jradif > Gensral Ovaryis

Hivdy A judgment of a court in one state is conclusive upon the merits in a court in another state only if
the court in the first state had power to pass on the merits -- had jurisdiction, that is, to render the
- Judgment. Consequently, before a court is bound by the judgment rendered in another state, it
may inquire into the jurisdictional basis of the foreign court's decree. If that court did not have
jurisdiction over the subject matter or the relevant parties, full faith and credit need not be
given. Mors Like Thiz Headnote | Sheps reire; Restrick By Headnote _

Givit Procedure > Auitgmants > Predusion & Fffect of ludgmanss > Ras udicata

3 The principles of res juciar:ata apply to questtons of jurisdiction as welt as to other
issues. ML: re L Thl.: Headnote | Shepardize: Restrict Py H\,adnme*

ot
raral Ovarvisw

FIME 2 Ay judgment is entitled to full faith and cradit, even as to queéticms of jurisdiction, whan the second
court's inquiry discloses that those guestions have been ru!ky and f“nriy litigated and finally decided

in the coust which rendered the original judgment. o acta |
Shegardize: Restrict By Headnots
CCivit !Jrl:!cc—dur— > ludameants > Praciusion & 5"?@_»:_{ of Judaments > Full Fadh HE o Ganeral Ow Gt

Ci,v_zf,l”Proc_E_-dujg = Iudgents > Praciunion & Fffect L of Judgn

i35

Hx7a A party cannot escape the requirements of full faith and credit and res Judica{a by asserting its own
' fa:lure to raise matters ueariy within the scope of a priov proceading. tigre ke Toi te |

% The fact that the rendering court may have made an error of law with respect to a patticular
fuestion does not deprive iis C!“‘p!._,l'r‘f of the right @ full faith and credit, so ong as that court fully
:mc% faivly considen Furisdiction o adijudicate the issug, L T e -
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4 Fhide Lawyers' Bdition Dicplay

'BECESIQN North Carolina courts' ‘refusal to treat as res judicata Indiana repabilitation court's adjudication

of rights to insurance company's deposit posted in North Carolina, hald vmkatwe of fuli faith and c:red:t
clause (Art IV, 1). .

SUMMARV An Indiana stock insurance corporation, as required by Morth Carclina law to do business in

the state, joined the North Caralina Life and Accident and Health Insurance Guaranty Association, a state-

created associatian of all foreign and domestic insurance companies operating in North Carolina Wthh was
~ ultimately responsible for fulfiliing the policy obligations of any member that becomes insclvent or

. otherwise fails to honor its obligation to North Caroiina policyholders. After determining that the insurance
company's financial condition was questionable, the North Carolina Commissioner of Insurance required it
to post a $ 100,000 deposit for the sole benefit of North Carolina policyholders, and the company did 50
soon thereafter. Subsequently, the Indiana Department of Insurance commenced rehabilitation proceedings
against the insurance company in the Superior Court for Marion County, on the ground that its reserves.
were inadequate to meet its future policy obligations, The rehabilitation court appeinted the Indiana
Commissioner of Insurance as rehabilitator and directed him to take possession of the business and assets
-of the insurance company, and notice of this action -was sent to all state insurance commissioners. The
North Carolina Commissioner informed the Association that the company was undergoing rehabilitation in
Indiana, and that title to ali assets of the company had been transferred, and the Association later
intervened in the rehabilitation proceedings. After extensive proceedings, the rehabilitation court ordered
the adoption of a rehabilitation plan, the court stating that it had jurisdiction over the subject matter and
over the parties, including all policyowners and state insurance guaranty associations, and no appeal was
taken from this order. Afterwards, the Insurance company and the the Association disagreed as to the
effact of the plan on the deposit previously made in North Carolina, and the Association filed suit against.

' the insurance company, and various North Cardlina officials, in the Superior Court of Wake County, North
Carolina, sesking a declaratory judgment that the Association was entitled to use the deposit to fulfill the
pre-rehabilitation contractual obligations to North Carolina policyowners that had been compromised in the
rehabilitation proceeding. The insurance company answered; asserting that the Indiana judgment was res
judicata as to any pre-rehabilitation claims against the deposit, and therefore was entitled to full faith and
credit in the North Carclina courts. Ir addition, the insurance company invoked the rehabilitation court's
continuing jurisdiction to resolve all-the questions involving the interpretation of the plan, and after a
hearing at which the company and the Association appeared and presented their respactive full-faith-and-
credit claims, the rehabilitation court held that the plan fully adjudicated and determined that the North
Carolina deposit was an asset of the insurance company, and any claim existing as of the date of the
adoption of the plan was compromisad, settled, and dismissed by its final order and the plan. However, on
mations for summary judgment filed by both parties, the North Carclina trial court ruled in favor of the
Association, reasoning that it was the only court with a requisite subject matter jurisdiction to determine
the rights of North Carolina policyfiolders in the deposit, and noting that the Indiana courts did not have in
personam jurisdiction over North Carolina officials or over the North Carolina policyholders, and the court
ordered the liguidation of the deposit to reimburse the Association for satisfying the pre-rehabilitation
clairms of North Carolina policyholders, On appeal, the Court of Appeals of North Carolina affirmed,
concluding that the deposit could never be an asset of the insurance company, and that the rehabilitation
court's decision to the contrary was not entitled to full faith and credit {48 NC App 508, 249 582d 4588%, and
the Supreme Caurt of North Cardlina declined to grant discretionary review { }f 1 NC

533
On certiorari, the United States Supreme Court reversed and remanded. In an opinion by Marshall, 3.,
joined by Burger, Ch. 1., and Brennan, Blackmun, Rehnquist, and O'Connor, 11, it was held that the North
Caroling courts violated the full }atth and credit clause of the United States Constitution (Art IV 1) and its
implementing statute (28 U505 1738 by refusing to treat the rehiabilitation court's judgment adjudicating
the rights of the various parﬁes in the $ 100,000 deposit as res judicata in the subsequent proceedings
brought by the Association, since the rehabi!itation court fully and fairly considered whether it had subject-
matter jurisdiction 1o settle the pre-rehabilitation claims of the parties before it to the deposit, the
rehabilitation court had personal jurisdiction over all parties necessary to the determination that the
Association could not satisfy pre-rehabifitation claims out of the deposit, and any argument that honoring
the rehabititation court's determination that the deposit was an asset of the insurance company would
negate North Carolina’s comorehansive statutory acheme to insure the protection of Smr‘t Carplina
po%icyowners had to be made in Indianiz, not in Neorth Carolina,

White, 1., joined by Powell and Stevens, 11, concurred in the mdar’wn_, sxpressing the view that
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jur isdiction over the deposit was not relevant to the questlon of the res judicata effect of the rehabilitation

' court's judgment as to the Assaciation, that the rehabilitation plan fully determined the nature of the daim
that the Asseciation would have against the insurance company and established the manner in which it
could collect on those claims, and that, since the rehabilitation court did not {ail to follow the procedural
requirements of the due process clause, its decision had to be given res judicata effect by the North
Carolina courts with regard to the Assaciation. ' ' ‘ o :

LAWYE RS' EEBE'E'I@N HE‘A@N@TEE“

[*#**LEJHRL] -

+  JUDGMENT 5369 :
full faith and credit — insurance rehabilitation proceedlngs - adjudicatlng rights to deposit --
Headnote_x_r_ix‘fﬂ“é{ zrﬁ}f{‘[lﬁ\]r Pﬂfﬁﬁé"i&g%llB]é Erdifr{ XT }133:[1(:]; EAHMN “”?f’[lbl

A state court violates the full faith and credit clause of the United States Constitution (Art IV, 1) and its
implementing statute {28 USCS 1738) by refusing to treat the prior judgment of another state's insurance
- rehabilitation court—-adjudicatmg the rights of various parties in a $ 100,000 deposit held in trust by the
forum state's insurance guaranty association--as res judicata in a prﬂceeding brought by the association
seeking a declaratory judgment that it was entitled to use the depesit to fulfill the pre-rehabilitation
contractual obligations to its state's policyholders that had been compromised in the rehabilitation
proceedings, where the rehabilitation court fully and fairly considered whether it had SUbJECt matter
JUI"!SdICt!On to settle the pre- rehabliitatmn claims of the parties before it to the deposit, the rehabilitation
court had personal jurisdiction over all parties necessary to its determination that the association could not
" satisfy pre-rehabilitation claims out of the depasit, and any argumerit that honoring the rehabilitation
court's determination that the deposit was an asset af the insurance company would negate the forum

‘state's comprehensive statutory schems to ensure the protection of the state's policy owners had to he
made in the state of the rehabilitation court,

[ axE EHND]
& JUDGMENT §357

fult faith and credit ccmctusweness of foreign judgment - necess.tty to have 1urisd;ct1cm -
Headnote L5784 2) 212

Under full faith and credit principles, a judgment of a court in one state is conclusive upon the merits in a
court in another state only if the court in the first state had power to pass on the merits, that is that it had
jurisdiction to render the judgment; thus, before a court is bound by the judgment rendered in another -
state, it may inquire into the jurisdictional basis of the foreign court's decree, and if that court did not have
jurisdiction over the subject matter or the ralevant parties, full.-faith and credit need not be given.

[*#*LEAHNI]
» ERROR 1334
s _JUDGMENT 535

Mo

determination of Junsdtctzion - scope of review - direct or collateral raview --
Headncn:e IEGHRIIA B 3 A ERAINIIE] 21 3R] ‘

The hmlted scope of review one court may conduct {o determine whether a foreign court had jurisdiction to

rander a challenged judgment and thus was entitled to full faith and credit does not apply where a party

seeks diract review of a court's judgment; therefore, a state court's determination of its own jurisdiction, as -

well as its determination that an insurance rehabilitation court in anocther state was without jurisdiction, is

not entitied to this limited scope of review, and the insurance company appealing the court's determination
© need only argue that the court erred in concluding that the rehabilitation court did not fully and fairly

determine that it had jurisdiction to adjudicate rights in a deposit which was the subject of proceedings in
both states.

k%f*LLaﬁmqg
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rag judicats
Hoadnote: "™

jurisdiction -~

The principle of res judicata apply Lo guestions of jurisdiction as weil as to other issues,
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[***LEQHNE]

+ JUDGMENT §319 : . -
insurance rehabilltation proceedings - inappropriateness of coliateral attacik --
Headriote: .~’.E§§ff’»f{§sfz }..':5;’;[59‘] iﬁ'{s’é‘-i?‘—f{ﬁ”_ﬂ}ﬁ{SB] . ’

" Whether or not the ruling of an out-of-state insurance rehabilitation court that the claims asserted by a-
state insurance guaranty association in litigation in its state courts would violate the rehabilitation pian
proposad by the rehabilitation court is a rnatter o be decided by courts in the state of the rehabilitation -
court on direct review, not in the association's state's courts or in the United States Supreme Court on
collateral attack. : ' : ‘

[r** LEAHNG] _ _

+ JUDGMENT §274.5 ' ' ,
full faith and credit -~ error of law by rendering court --
Headnote: LEGHHR{ B4 }fﬁ[GA] E_Eépihf‘gﬂihi[ﬁ B]

The fact that the rendering court may have made an error of law with’ reépect to a particular ques_fion does
not deprive its decision of the right to full faith and credit, so long as that court fully and fairly considered
_its jurisdiction to adjudicate the issue. ' '

[r**LEdHNT] 7

+ JUDGMENT §83 - ‘

res judicata -- full faith and credit — failure to raise matters within scope of proceeding -
Headnote: LTHN7IE 17

A party cannot escape the requirement of full faith and credit and res judicata by asserting its own faiture
to raise matters clearly within the scope of a prior proceeading. '

[Rx¥LEQHNE]

+ _JUDGMEMT 80 . C
conclusiveness - seitling claims of two parties — effect of third party --
Headnote;i-gffﬁﬁ"g}:i[ézj _

A court of cofnpetent jurisdiction can settle the claims of two competing parties to specific property even
though a third party may daim an interest in the same res. ' ‘

SYLLABUS: Petitioner, an Indiana stock insurance corporation, as required by law to do business in North
Carolina, was a member of respondent North Carolina Life and Accident and Health Insurance Guaranty
Association (North Carolina Association), which, under a North Carolina statute, is ultimately rasponsible for
fulfilling the policy obligations of members that become insoivent or otherwise fail to meet their policy
obligations. Because of its guestionable financial condition, petitioner was required by respondent North
Carolina Commissioner of Insurance to post a $ 100,000 deposit for the benefit of its Narth Carolina
policyholders. Subsequently, rehabilitation proceedings were brought against petitioner in an Indiana siate
court {Rehabilitation Court), in which the North Carolina Association intervened and in which the court
certified a class consisting of all past and present poficyholders. The Rehabilitation Court ultimately ruied in
1978 that all pre-rehabilitation claims to the depesit were compromised, settled, and dismissad by the
court's 1976 order which adopted a rehabilitation plan and which rujed that the court had jurisdiction over
the subject ratter and over the parties. In the meantime, when a dispute arose between petitioner and the
North Carolina Association as to the rehabilitation pian's effect on use of the North Carclina deposit, the
North Carolina Association filed suit in & North Carolina state court, seeking a declaratory judgment that it |
was entitled to use the deposit to fulfill the pre-rehabilitation contractua! obligations to North Caralina
nolicyowners that had been compromised in the rehabilitation proceeding. Holding that the North Carolina
statutes governing the North Carolina Association and the § 100,000 deposit deprived the Rehabilitation
Court of subject-matter jurisdiction to determine rights in the deposit, the North Carolina court refused o
nonor the Rehabiiitation Court's prior ruling as to. claims to the deposit. The North Carolina Court of Appealis
affirmed, ‘

Heid: dnder the Full Faith and Credit Clause, a judament of 3. court in one 5iats s conclusive upon the
merits in another State onty if the court in the first State had power to pass on the merits ~- that is, had
g /Awewees 1axin comnfressarohiratriove? m=TedSRR3d03Ge0 T e Snpa 1 Boalad 2 S & cove=ted cform=y T 12070002
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- the North Carolina-courts violated the. Full Faith and Crédit Clause by refusing to treat the Rehabilitation
Court's prior judgments as res judicata. Pp, 703-716. : _ . !

jurisdiction over the subject matter and the relevant parties. Cf. Durfes v, Duke, 375 4.5, 106, In this case,

(é) Regardiess of the validity, under North Carolina law, of the Narth Carolina courts' holding that the
Rehabilitation Court did not have subject-matter jurisdiction to determine the rights in the deposit, it is.not
" an appropriate ground for refusing to accord the Indiana judgments full faith and credit. The principles of
res judicata apply to questions of jurisdiction, and "a judgment is entitled to full faith and credit -- even as
to questions of jurisdiction -- when the second court's inquiry discloses that those questions have been fully
 and fairly litigated and firally decided in the court which rendered the ariginal judgment." Duifee v. Duke,
suora, at 111, The record here establishes that the Rehabiiitation Court fully and fairly considered whether
it had subject-matter jurisdiction to settle the pre-rehabilitation claims of the parties before it to the North
Carolina deposit. As an intervening party, the North Carolina Association was obliged to advance its
argument that the court did not have authority to settie pre-rehabilitation claims to the deposit when it was
given the opportunity to do so. Pp. 705-710. S ‘ : :

_(b) The North Carolina courts' refusal to give the Indiana judgments full faith and credit cannot be _
supported on the asserted ground that the Rehabititation Court lacked in personam jurisdiction over North
Carolina policyowners because no policyowner actually appeared in the rehabilitation proceedings and
because the class representatives could not adequately represent the policyowners in both deposit and
nondeposit States. Respondents have not identified any current interest in the North Carolina deposit that a
policyowner mignt have, independent of the interests asserted by the North Carolina Association. MNorth
Carolina law requires the Assoclation to provide Narth Carolina policyowners with pre-rehabilitation
coverage even If it cannot use the deposit to finance this obligation. Therefore, these policyowners have no

current interest in whéther the Association is aljowed to liquidate the deposit. Pp. 711-713.

{c) Nor can refusal to give full faith and credit to the Rehabilitation Court's judgments be supported on the
asserted ground that the court lacked in persenam jurisdiction over North Carolina officials. Althougit the
Rehabilitation Court did not attempt to exercise jurisdiction over the North Carolina trustees of the deposit,
it did purpert to exercise jurisdiction over the trust corpus; its 1978 ordaer specified that the 1976
rehabilitation plan determined that the deposit was an asset of petitioner, subject to the court’s jurisdiction.
Regardless of whether this conciusion might have been erronsous as a matter of North Carolina law, the
jurisdictional issue was fully and fairly litigated and finaily determined by the Rehabilitation Court, and the
North Carolina courts were required to honor the Rehabiiitation Court’s determination. A court of competent
jurisdiction can settle the claims of two competing parties to specific property even though a third party
may claim an interest in the same res, Pp. 713-713, - ' :

(d) There may be merit, as a matter of insurance law, in respondent’s arguments that honoring the
Rehabilitation Court's determination that the deposit was an asset of petitioner would negate Narth
Carolina's comprehensive statutory scheme to ensure protection of North Carolina policyowners and that a
State has a right to segregate assets of a foreign insurance company to be used for the sole benefit of that
State's policyowners. However, the only forums in which respondents may challenge the Rehabititation
Court's assertion of jurisdiction on such grounds are in Indiana, not North Caralina. Pp. 715-716.

COUNSEL: Theodore R. Boehm argued the cause for petitioner, With him on the briefs was Charles T.
Richardson. - .

Witliam 5. Patterson a'rgued the cause for respondents. With him on the brief were Rufus L. Edmisten,
Attorney General of North Carolina, Richard L. Griffin, Assistant Attorney General, Charles D. Case, and
Eugene Gressman. ' ’ '

HUDGEES: MARSHALL, 1., deiivef’gd the opinion of the Court, in which BURGER, C. 1., and BRENNAN,
BLACKMUN, REHNQUIST, and O'CONNOR, 1., joined. WHITE, 1., filed an opinion concurring in the
judgment, in which POWELL and STEVENS, 13,, joined, pest, p. 716,

OPIREOR BY: MARSHALL

OPIRICHK: T*E83T [+ ¥5E3] [*F1380] JUSTICE MARSHALL delivarad the opinon gf the Court,

FEakLEGHRIAL [1A]-7F7 7 Fin this case, the North Carolina Coust of Appeals held that an Indiana
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court was without Jurlsmc‘cmn to ad;udscate the rtghts ot vartaus parties in a $ 100, 000 deposit heid in trt.st
" by certain North Carciina officials. Because it found that the Indiana court did not have jurisdiction, the
Nerth Carolina court refused to recognize the Indiana  [¥#*B64] court's prior ruling that all claims to the
- deposit were compromisad, settled, and dism issed by the final order entered by that court duringa . -
- [*#694] rehabilifation proceeding. We granted certiorari to decide whether, by refusing 1o treat the prior
‘Indiana court judgment as res judicata, the North Carolina court has viclated the Full Faith and Cradit
Clause of the Constitution and its implementing federal statute. 451 U.S. 982 (1981). For the reasons
stated below, we reverse the decision of the North Carolina Court of Appea!s

I

petitioner Underwriters National Assurance Co. (Underwriters) is an Indiana stock insurance corporation
specializing in life and disability insurance for certain high-tncome professional groups. In 1973
Underwriters was licensed to do business in 45 States, including North Carclina, and was administering
over 50,000 policies.. To qualify to do business in North Carolina, Underriters was required to join
respondent North Carolina Life and Accident and Heailth Insurance Guaranty Association (Morth Carofina
Association), a state-created association of all foreign and domestic insurance companies operating in North
Carolina. See Life and Accident and Health Insurance Guaranty Association Act, N. C. Gen. Stat. § 58-
155.65 et seq. {1975) (Guaranty Act). Under the terms of the Guaranty Act, the Noarth Carolina Association
is uttimately responsible for fulfilling [**13&1] the policy obligations of any member that becomes
-insolvent-or otherwise fails to honor its obhgations to North Carolina policyholders. N. C. Gen, Stat. § 58~
185.72{4) {Supp. 1981) :

In June 1973, after determining that Underwriters' financial condition was questionable, the Morth Carolina
Commissioner of Insurance informed Underwriters that it must post a $ 100,000 deposit."for the sole -
benefit of North Carolina policyholders,” to continue to do business in that State, Shortly thereafter,
Underwriters deposited with the State a $ 100,000 bond registered to the "Treasurer of the State of North
Carolina in trust for the Underwriters National Assurance [*688] Company and the State of North
Carolina as their respective interests may appear under Article 20, Chapter 58-188.5 of the North Carolina
.General Statutes." See N. C, Gen, Stat, § 58-182 et seq. (1975) {Deapoesit Act).

The North Caroiina Commissioner's fears about Underwriters' financial condition proved to be well founded.
Approximately-one year after Underwriters posted this bond, the Indiana Department of Insurance
commenced rehabiiitation proceedings against petitioner on the ground that its reserves were inadequate
to meet its future policy obligations. By order dated August 5, 1974, the Superior Court for Marion County
{Rehabilitation Court) n1 appeinted the Indiana Commissioner of Insurance as Rehabilitator and directed
him to "take possession of the business and assets of Underwriters . . . [**¥585] and conduct the
business thereof and appoint such personnel as may be necessary to rehabilitate Underwriters." Notice of
this action was sant to all state insurance commissioners, including respondent North Carclina
Commissioner. The North Carolina Commissioner immediately informed the North Carolina Association that
Underwriters was undergoing rehabilitation in Indiana, and that title to all assets of Underwriters had been
transferred to the Indiana Rehabilitator.

nt The Indiana Rehabilitation Court is a court of general jurisdiction. In addition, the Rehabilitation Court is
authorized by statute to oversee the actions of the Rehabilitator in formulating a plan of rehabilitation, to
anter injunctions to prevemnt interference wi h eithﬂr the Rahab:htamr or the rehabilitation proceeding, and
to enter the final order of rehiabilitation. See ind, Juds ! - i et geq. {1976).

sShortly after entering the order of rehabilitation, the Rehabilitation Court enjoined the commencement ar
nrosecution of any suit against Underwriters or the Rehabilitator, This injunction stayed several policyholdar
actione that had been filed against Underwriters, and reguired that any parson who desired o institute or
to prosecuts any such action [*E9E] join the Indiana rehabiiitation procesding. nZ Tha plaintiffs in the
mnyad actions were subseguantty given permission to intervane in the rehabilitation proceeding. In Octobar
1875, the Rehabilitation Court certified a class consisting of alt past and present pelicyholders, and
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appointed intervening piaintiifs from the stayed aclions as class representatives. n3

n2 Three ciass actions and one individual lawsuit were stayed as a result of the Rehabilitation Court's order.
Schuftz v. Underwriters National Assurance Co., Civ. Action No. 74 C 2550 (ND IiL.) (class action on behalf

of all Illinois policyowners); Honeycutt v, Underwnters Nationial Assurance Co., Civ, Action No. 4B2-74-A
-(ED Va.) (class action on behalf of ali Virginia policyowners): Hall v. Underwrrters National Assurance Co.,

Civ. Action No. 75-L-1589-NE {ND Ala.) (class action on behalf of all policyowners in Madison County, Ala )M
Meyerv. Guarantee Reserve Life Ins. Co., Cause No. 786-532 {Super. Ct. of King County, Wash. }. These

lawsuits alleged, inter alia, that Underwriters hiad fraudulently misied policyowners as ta the fmancral
condition of the company. ' :

n3 The court certified the class under Indiana Trial Rule 23(B)(3). Indiana Trial Rules are ldentlcai to the
Federal Rules of Civil Procedure with respect to ciass actions.

The Rehabilitation Court sent notice of the rehabilitation proceeding to all policyholders, mformmg them
that the class had been certified, and that all members not requesting exclusion would be bound by

{#*1362] the judgment of the Rehabilitation Court, The notice concluded by stafing that “[the] entire
court Fle" ‘was available to any class member. n4

n4 The court file included a dacument listing Underwritars' agsets. The North Carolina Association concedes

that this document inciuded the $ 100,000 deposﬂ: as a general asset of Undarwriters. Brief for
Respondents 11-12.

Over the next two and one-half years, the Rehabilitation Court supervised the afforts of the Rehabilitator
and other interested parties to return Underwriters to a sound financial footing. After extensive negotiations
between Underwriters, the class representatives, and other interested parties, the Rehabilitator submitted a
Proposed Plan to the Rehablhtatmn Court in April 1976, In order to preserve the financial [¥@87] health
of the company and to provide continuing coverage for policyholders, the Rehabilitator proposed that the
Rehabilitation Court reform the policies to require increased. premiums and reduced benefits, n5 Of
particular [***886] interest to this litigation, the Proposed Plan stated that Underwriters "[will have] no
_iabiiity to any guaranty association which itself has obligations to [Undarwriters'] policyowners,” Proposed
Rehabilitation Plan, I{(J), Exhibit Binder 79 (E. B.). Part X(CJ of the Proposed Plan further provided:

"The guaranty agsociations in some states may have obligations to [Underwritars'] policyowners as a resulf
of the [Underwriters | rehabilitation proceading. Moreover, to the extent such guaranty associations do have
obligations, there is a possibility that those guaranty associations may seek to recover from funderwriters]
sums paid to [Underwriters'] policyowners. The Rehabilitaiion Plan should resolve [Underwriters']
contingent liability to any guaranty association by determining that {Underwrsters] has ne further obligation
ar I:abmty to any guaranty association.” Id., at 80 {empha:zs addea)

nb Underwriters hiad underwriiten 2 largs bioth of "noncanseianie” disability insurance nolicies.
poiicies not only were gusranteed to be ranewable at the same premium ragardless f perie
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‘entitied-the pshcyowner s a rﬂﬁmd of BU% of the premiums paid if no disability claims were as serted in a
1.0-year period. The Proposed Plan eliminated the 80% refund, and converted the policies from . _
"noncancelable" to "guartneed renewable," meaning that the pcucy was renewable at the policyowner's
-option, but the company could mcrease the preammm

By direction of the Rehabilitation Court, the Rehabilitator mailed a copy of this Proposed Ptan to all
interested parties, including all state guaranty associations and insurance commissioners. The Rehabilitator
subsequently sent to the guaranty assaciations notice of a hearing to consider various rehabilitation plans,
“including that of the Rehabilitator. [*&98] This notice explicitly informed the guaranty associations that
although eight associations, mcludrng the North Carolina Associatian, “may have obligations to .
policyowners as a result of the [Underwriters] rehabiiitation praceedmg," no association had erther :
_intervened in the-proceeding, or made suggestions for changes in the Plan. The notice directed that if a
guaranty association desired to present any information or contentions relevant to the rehabilitation of
Underwriters, it must intervens in the proceeding and present its arguments at the June 9, 1976, hearing.
Unless the associations gither intervened, or stated in writing that they had na ab{:gatlons to policyowners
- and that they waived all claims against Underwriters and the Rehabilitator, a summans wou!d issue ta biring
the associations before the Rehabilitation Court. Id., at 59-61.

On June 8, 1976, these eight guaranty associations, including the No*th Carolina Association, intervened in
the Indiana rehabiiitation proceeding. In their motion to intervene, the guaranty associations stated that

- Part X(C) of the Proposed Plan was “unaccepiable,” and that through negotiations, the associations and the
Rehabilitator had agreed on a modification that would "protect the rights of the Guaranty Associations.”

[**E363] In relevant part né the guaranty associations proposed that Part X(C) be changed te read as
follows:

[ Underwriters shall have] no further ob[tgatmn or iiablhty to any guaranty assacaaticn athar than the -
obligation to recegnize as valid the assignment of the policyowner's rights o the guaranty association and
to treat the guaranty association as it would have [***567] treated the policyowner; pmwdﬂd however,
if any guaranty association makes any payment to or on behalf of any policyowner which-is not fully
reimbursed pursuant to the foregoing [*628] provisions, that association shall receive from
[Underwriters] each year until fully reimbursed a portion of fUnderwriters'] statutory net gain from
operations after dividends to policyowners, federal income taxes and the payments to be made under Part
XI equal to the annual premium in force for basic coverage i the state of that association on August 5,

1974, divided by the tota!l annual premiums in force for basic coverage of {Underwnters] on August 5,
19?4 " Id., at 105 (emphasis added),

n& The guaranty associations aiso requested that the courL modify ihe pian in ways not relevant to the
instant proceeding. -

After & full hearing in Whl*"‘h the North Carolina Association participated, the Behabilitation Court tentatively
approved the Proposed Plan, including the above modification. The court directed the Rehabilitator to send
notice to all interasted persons that on October 14, 1976, a final hearing would be held an the Plan and tha
settiement of all claims against Underwriters, The notice sent by the Rehabilitator to Underwriters, the
North Carolina Commissioner of Insurance, and ail other interested parties specified that "Tthe] Proposed
Rehabilitaticn Plan provides in part XTI that upon [its] final approval . . . | ail claims against [Underwriters]
by policyowners or others are compromisad and dismissed," At the recuﬂst of the eight guaranty
associations, the Rehabilitation Court subsequently approved a spacia! miathing to policvholdars in their

=
T

respective States axouaining that the guaranty 2ssociations wars qiamra riiv obligated under cartain
Chroumstances 1 continue o provide the benafits compromisad by the Indiana court under the
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- Rehabititation Plan.

‘In Navember 1876, after holding final hearings in which the dlorth Carolina Association participated, the
- pehabilitation Court approved a Plan of Rehabilitatian, which was, with respect to issues reievant here,

-identical to the Proposed Plan. In its order adopting this Plan, the Rehabilitation Court stated that it had
"jurisdiction over the subject matter and over the parties; including . . . all [Underwriters] [*700}
policyowners {and] state insurance guaranty associations.” App.. 38, Further, the court specified that "[to]
the extent that any claim, cbiection or praposal which was or could have been presented in this
ehabnlltatmn praceeding is inconsistent with the Plan, that ciaim, ohjection or proposal is overruled and
relief to that extent denied." Id., at 40 (emphasis added). The court went on to state that "[this] Order is
final as to all matters vccurring prior to the date of this Order " Finally, the Rehabilitation Court retained
Jurisdlctlon "to resolve all questions as to mterpretat:an . of the Plan,” and "to modify . . . the Plan in any .
respect in the light of future developments.” Id., at 42. Nottce of the - caurt‘s orger adoptmg the final ptan
was sent to all interested parties, including all policyowners, state insurance commissioners, and the eight

guaranty associations. No appeal was taken from thts order, and Underwriters was released from
rehabllltatlon in February 1977.

On June 8, 1977, Underwriters and the eight guaranty associations, incfuding the North Carolina
Association, [***568] invoked the Rehabilitation Court's continuing jurisdiction to request that it approve
a "Service Contract," under which Underwriters would continue to service policyowners residing

[**L1364] in these States at pre-rehabilitation levels in return for a fee paid by the associations. The
Rehabilitation Court approved the proposed contract and directed that Underwriters and the associations
execute this agreement "in substantiafly the form" presented to the court. n7 Pursuant to this order,
Underwriters and seven of the guaranty associations executed the Service Contract without incident. Before
the North Carolina Association executed its Service Cantract, however, it made an addition to the document
previously presented to the court. Specificaily referring to Underwriters' $ 100,008 [*FOL] depaosit in
Nerth Carolina for the first time since it had intervened in the rehabilitation proceeding 16 months before,

the North Carolina ﬂssocxatmn added the foiiowmg ﬁaragraph to the Semce Contract approved by the
court:

"It is expressly agreed, however, that the Guaranty Association and Underwriters explicitly reserve all their
rights and remedies in connection with any deposits made by Underwriters with the Commissioner of

~Insurance of North Carolina, including deposits understood to total One Hundred Thousand Doliars ($
100,000, 00), which rights and remedies are governed by North Carclina law." E. B, 34,

-Underwrlters mgned the revised agreement, but it made clear in a cover ietter accompanying the signed
agreement its understanding that the above paragraph was intended only to preserve any fulure rights that
the North Caroling Association may have in the $ 100,000 deposit, Any other interpretation of this
paragraph, the letter concluded, would be unacceptable because the "Plan of Rehabilitation had the effect
of shutting off rights that North Carolina citizens and/or the Guaranty Association might otherwise ‘have had
to the deposits” prior to rehabilitation. Id., at 35.

n7 At the joint request of Underwriters and the associations, the Rehabilitation Court had approved the
concept of a service contract prior to the adoption of the final Plan of Rehabilitation. Brief for Petitioner 11.

The North Carolina Association responded to this latter by filing suit against Underwriters, the North
Carolina Commissioner of Insurance, and the State Treasurer, in the Superior Court of Wake County, N. C.
The complaint prayed for a-deciaratory iudgment that the North Carolina Association was entitled to use
the $ 100,000 deposit to fulfill the pre-rehabilitation centraciual obligations to North Carolina policyowners
that had been compromised in the rzhabilitation proceeding. The North Carolina Commissioner and
Treasurer filed & cross-claim against Underwriters, alsoe reguesting that the deposit be liguidated far the
hapefit of the North Caroling Association and North Caroling policyholders, Underwritars answarad,
azsarting that the indians judgment ¥ FGZY was ras judicata as o any pre-renabilitation ciaims against
the deposit, and thersfore was entitled o full faith and credit in the North Caroling courts.
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Invokmg the Rehabliitatron Courts ccmtsnumg }urlsdtctzon to resolve [***569} ak questsrans involving the
interpretation of the Plan, Underwriters filed a petition far instructions in July 1978. The Rehabilitation
Court granted the petition, and sent.notice to the Narth Carolina Association, the North Carolina
Commissioner and Treasurer, and-to all other parties to the rehabilitation proceeding. On September 22,
1978, the Rehabilitation Court held a hearing, at which ba_th underwriters and the North Carolina

- Association appeared and presented their respective full-faith-and-credit claims. In an opinion dated
November 22, 1978, the Rehabilitation Court heild that the 1976 Rehabilitation Plan "fully adjudicatéd and
determined that the North Carolina deposit was an asset of . . . Underwriters, and any claim existing as of
the date of adoption of the Plan . . . was compromised, settled and disrnissed by the final Order and the
Plan." App. to Pet, for Cert. 3BA. In reaching this conclusion, the Rehabilitation Count specifically noted that
the North Carolina Association had never made any claim to the deposit; even though the $ 100,000 had
baen inciuded, without objection, in [**1365]. the general assets of Underwriters listed in Part V of the
Plan. See n. 4, supra. The court went on to state that, although it probably had the power to enjoin the
North Carolina Association from proceeding in North Caroling, it declined to do so because it believed that
the North Carolina state court would recognize its judgment as binding. n8 '

n8 The North Carolina Association has appeaied this ruling, but the Indiana Court of Appeals stayed
consideration of its appeal perding this Court's resolution of this case.

After recewmg the Rehabilitation Court's ruling, Underwriters moved for summary Judgment in the North -
Carolina state trial court, as did the respondents, the North Carolinag Association and the North Carolina
officials. The trial court [*703]} entered summary judgment in favor of the respondents, reasoning that it

- was the only court with the "requisite subject matter jurisdiction to determine the rights of North Carolina
policyholders in the special deposits made by [Underwriters] for their protection.” App. to Pet. for Cert.
C25A. While noting that the Indiana court did not have in personarm jurisdiction over the North Carolina
officials or over the North Carolina policyholders, the court held that "[an] appearance in the Indiana
insolvency proceeding by any of the parties having an interest in the deposit . . . could not constitute a
waiver of the Indiana Court's lack of subject matter jurisdiction with regard to the deposit.”™ Ibid. As a
result, the North Carolina trial court refused to honor the judgment of the Rehabilitation Court. The trial
court directed the Commissioner of Insurance to liguidate the deposit to reimburse the North Carolina
Association for satisfying the pre-rehabilitation claims of North Carolina policyhalders,

On appeal, the North Carolina Court of Appeals affirmed, substantiaily for the reasons expressed by the
trial court. 48 N, C. Apg, 508, 269 §, B, 2d 688 {1980}, The Court of Appeals emphasized that the North
Carolina Association sought to protect “statutory,” as opposed to "contractual,” rights; that title and rights
to the $ 100,000 were vested [***578] by law in the State Commissioner and Treasurer, thus depriving
the Rehabilitation Court of subject matter jurisdiction over the depaosit; and that the Rehabilitation Court
did not have /n personam jurisdiction over these officials. L2t 517, 269 €, E. 24, at 654, The Court of
Appeals concluded that the deposit could never be an asset of Underwriters and that the Rehabliitation
Court's decision to the contrary was not entitled to full faith and credit. The North Carolina Supreme Court

declined to grant discretionary review, 200 N, To527 277 85 8, Id 4573018801,
2

The cencept of full faith and credit is central to our system of jurisprudences. Ours is a union of States, each
having its [ *744) own judicial system capabie of adjudicating the rights and responsibilities of the parties
brought before it. Given this structure, there is always a risk that two or more States will exercise their
power over the same case or controversy, with the unc:@rtamty, confusion, and de!ay that necessa—ﬁy
accompany ielrttgaiﬂon af the same ;ssue See Sherrar v, Sherrgr, 234 1150 242 5955 112480, Rijew v, Mew
York Trust Do, SIDUE L ZAT RAB-TaT 1hal r{ecogmzmg that this risk of relmgatmﬂ inheres in our
federal systam, the Framers prmucised that 77 EFull Faith rand Credit shall be given in each State to the
pufztic Acts, Records, and judicial Proceedings of every other Stats," L3, Const., &7 IV, § 1. 77" “This
Court has consistently recognized that, in order to fuffili this constitutional mandate, "the judgment of a
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state court should have the same credit, validity, and effect, in every other caurt of the. Umted Statms
which it had in the state whare it was pronouncea Connel. 3 Wheat, 234,235 {1818
(Marsha}l C: Iy ?n:a'v v, New York Trust £c

-9 This construction is also compefied by 28 U, 5. T, § 1738, the statutory codification of this constitutional

guarantee. This provision reguires that TN Acts, vecords and: judiciai proceadings . .. shall have the
same full faith and credit in every court within the United States . . . as they have by taw Qr usage in the

courts of such State . . . from which they are taken."

[**1366]

[xERLEAHR2] [2]589 AR To be sure, the structure of our Nation as a union of States, each possessing
equal soversign powers, dictates some basic limitations on the full-faith-and-credit principies enumerated
above. Chief among these limitatians is the caveat, consistently recognized by this Court, that ¥ ¥y
judgment of a courﬁ in one State is conciusive upon the merits in a court in another State only if the court
in the first State had power to pass on the merits -- had jurisdiction, that is, to render the judgment."
Duifee v. Duke, 375 U.5, 106, 110 {1963). n10 [*7@5] Consequently, before a court is bound by the
judgment rendered in another State, it may inguire into the jurisdictional basis of [***571] the foreign
court's decree. If that court did not have jurisdiction over the subject matter or the relevant parties, ful

" faith and credit need not be given. See Nevadz v, FHali, 440 U.S, 410, 423 (1972,

N30 This limitation flows directly from the principles underlying the Full Faith and Credit Clause. It is
axiomatic that a judgment must be supported by a proper showing of jurisdiction over the subject matter
and over the relevant parties. One State's refusal to enforce a judgment rendered in ancther State when
the ]udgment is void for tack of jurisdiction merely gives to that judgment the same "credit, validity, and

- effect” that it would receive in a court of the rendering State.

The North Carolina courts relied on this limitation in refusing to give full faith and credit to either the 1976
judgment orthe 1878 judgment of the Rehabilitation Court. Respondents argue, and the North Carolina
courts held, that the Rehabilitation Court was powerless o determine that the North Carolina deposit was
an asset of Underwriters. Specifically, respondents contend that the Rehabilitation Court lacked both
jurisdiction over the subject matter and jurisdiction over the relevant barties.

A

[ *¥[ EdHRIB] [iB]* SR AP [***LEAdHRIA] [3A]-F9F % BThe North Carolina courts held that the
Guaranty Act and the Depcsrt Act deprived the Rehabilitation Court of the subject matier jurisdiction to
determine rights in the $ 100,000 deposit. Regardless of the validity of this holding as a matter of North
Carolina law, nll it is not am appropriate ground for (*Z0&} refusing to accord the Indiana judgments full
faith and credit under the facts of this case. In relying on this ground, the courts below failed to recognize
the limited scope of review one court may conduct to determine whether a foreign court had jurisdiction to
render a chaiienged judgment. nl2

[Rx+ L ESHRIBT [3B]Y

--------------- Footnates - » = -~ - = - - = - - - - -
n11 Respondents argue that because North Caroling courts haveexclusive jurisdiction to -Jeterr,me rights in
the deposit, they wers not required to recognize the Indiana judgment. Sven if we accept the argument
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that North Carolina courts have exciusive Jurisdiction over the subject mmatter of this litigation, the rule of
jurisdictionat finality established in Duifee v. Duke, 375 8.5, 106 {18631, would still apply. See infra, at
706, Respondents attempt to anaingme this ciau_n of e:_:ciuswe jurtsdiction to the axclusive jurtsdtction each
State has to controb the administration of real oroperty within s borders. See fafl v, , Eastin, 215 0.5

(1.809); Clarke v. Clarke, 178 U.S. 186 (1900). Respondents fail to recognize, however, that the Durree
Court explicitly refused to recognize an exception 1o.the rule of Jurlsdr"t:onai firiality for.cases m\folvmg real
property over whuch the State ciamas exclusive gunsd:mnn. I75.U.5. at 115,

ni2 Respondents argue that the North Carolina court's determination of its own jurisdiction, as well as its
determination that the Rehabilitation Court was without jurisdiction, is now entitled to this same limited
scope of review. See Brief for Respondents 40, Atthough this arggment would have force if Underwriters
were coliaterally. attacking the North Carolina court's decision on jurisdiction, see Treinies v, Sunshine
Mining Co,, 308 U5, 66, 78 (1839), it has no appiication 1o this fitigation: Underwriters is seeking direct
review of the Narth Carclina court's judgment. Consequently, Underwriters need only argue that the North
Carolina court erred in concluding that. the Rehabilitation Court did not fully and fairly determine that it had -
jurisdiction to adjudicate rights in the ‘depasit.

[+%1367]

[ *#L EdHRA] [412597% 473 This Court has long recogmzed that "% [the] principies of res judicata
apply to questions of jurisdiction as well as to other issues." American Surety Co. v. Baldwin, 287 U.S, 156,
166 {1932). See also Treinjes v. Sunshine Mining Co., 308 U5, 66, 78 (1939), Davis v, Davig, 305 U.5. 32
{1238). Any doubt about this propomtmn was deﬁmtlvely iald ta rest in Durfee v. Duke, supra, at 131,
where this Court held that #M¥%"a judgment is entitied to full [***572} faith and credit -~ even as fo
‘guestions of jurisdiction -- when the second court's inquiry discloses that those questions have been fufly
and fairly litigated and finaily decided in the court which rendered the original judgment.” n13 The North
Carolina courts, therefore, should have determined in the first instance whether the Rehnabilitation Court
fufly and fairly consideraed the question of sui:gect matter jurisdiction over the North Carolina deposit,

[*707] with respect to pre-rehabilitation claims of the parties before it. If the matter was fully considered
and finally determined in the rehabilitation proceedings, the Judgment was entitled to full faith and credht in
the North Carolina courts. :

————————————— - Footnotes - - - -----------~

ni3 The neead for finatity within our federal system, see supra, at 703-704, apples with equal force to
questions of jurisdiction. As this Cowrt stated in Liofi v, Gottied, 305 U.S, 195, 172 {1928); "After a party
has his day in court, with-opportunity to present his evidence and his view of the law, a coliateral attack
upon the decision as to jurisdiction there rendered merely retries the issue praviously determined. There is
no reason to expect that the second decision will be more satisfactory than the first,”

Frxx EAHRSAT [SA]1F “I¥From our examination of the record, we have littie difficulty canduding
that the Rehabilitation Court fully and fairly considered whether it had subject matter jurisdiction to settle
the pre-rehabilitation claims of the parties before it to the North Carolina deposit. As we noted earliar, in
addition to being & state court of general furisdiction, the Rehabilitation Court also has special duties with
respact-to the rehabilitation of insurance comparies. See n. 1, supra. In its November 1975 order
approving the Rehabilitation Plan, the Rehabilitation Court mads it clear that it was asserting both subject
matter jurisdiction over all pre-rehabilitation claims against Underwriters, including those of the ouaranty
associations, and personal jurisdiction over the North Carolina Association and U‘”udﬂrwrnerb. See Apn.

53, Furthermore, as our recitation of the events teading up 1o the Hehabilitation Court's 18760 order
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indicates, that court was aware of potentiai ciaims that the North Carolina Association might assert against
‘Underwriters. In order to.ensure that alt such claims were definitively resolved during the. rehabilitation
procaeding, the Rehabilitation Court netified the Assaciation that it must either intervene in the
“rehabilitation proceeding to malke objections to, or suggest changes in, the Proposed Plan of Rehabilitation,
or specifically waive all such claims. See supra, at 698. Finally; the record indicates that, afterthe North
Carolina Association intervened in the rehabilitation proceeding, it negotiated certain changes in Part X{C)
of the Proposed Plan of Rehabilitation, concerning Underwriters' liability to the guaranty associgtions for
payments made to Undérwriters' policyowners., n14 Sae su;:rra at 698-699.

g***LEﬁHRSﬁ]QSBT"“m“”

————— '---——-———Footnotes———~—-~—-—-~‘-h : :
nl4 The North Carclina Association arguas that Part ¥{C) of the Proposed Plan explicitly recogmzes its right
to assertpre-rehabilitation clairms against Underwriters. In its 1978 order, however, the Rehabiiitation Court
heid that the claims asserted by the North Carolina Association in the North Carolina litigation would violate
the Plan. App. to Pet. for Cert. 38A. Whether or not this ruling is correct is a matfer to be decided by the
Indiana courts on direct review, not in the North Carolina courts or in this Court on collateral attack.

[*708] The North Carolina Association relies on the fallure of the Rehabilitation [***5733} Court either

[*#*1368] to specify that it was extinguishing the Association's right to use the $ 100,000 deposit to
satisfy pre-rehabilitation obligations, or to address the argument that only North Carofina courts have
subject matter jurisdiction to settie rights to the deposit. This reliance is misplaced. First, any doubts that
the North Carolina Association may have had concerning the extent to which the Rehabilitation Court
purported to exercise its jurisdiction over the Association's rights to the deposit were definitively settied by
that court's 1978 ruiing. Supra, at 702. After considering the arguments now advanced by the North |
Carolina Association, the Rehabilitation Court ruled that its 1976 order had "“fully adjudicated and
determined that the North Carolina deposit was an asset of . . . Underwriters, and any claim existing as of
the date of adoption of the Plan against the depgsit by the North Cargiina Association . . . was
compromised, settled and dismissed by the final Order and the Plan.” n15 App. to Pet. for Cert. 38A.

nl% Respondents argue that this 1978 order was not a de novo reexamination of the jurisdictional question,
and therefore is of no independent significance. This argument misperceivas the question addressed in the
1978 proceeding. In its 1976 order, the Rehabilitation Court retained jurisdiction over parties to the
proceeding to resolve questions of interpretation, implementation, and application of the Plan. App. 42. The
guestion whether the 1976 order inciuded the North Carolina deposit as a general asset, thereby
compromising any claim that the North Carolina Association might otherwise have had to the deposit, is
clearly a question of interpretation and implementation of the Plan. The 1978 order specifying that the
Rehabilitation Plan disposed of the North Carolina Association's pre-rehabilitation righis in the depositis a -
binding judgment on the interpretation of the Plan rendered by a court that had retained jurisdiction over
the issue. Although the North Carolina Association still may attack the 1978 order on direct appeal, see n.
8, supra, that order is entitled to full faith and credit in the Morth Carolina courts, See 1B 3. Moore & T.
Currier, Moore's Federal Practice para. 0.416[3] (1980).

T*708]

\a"\

[##% BAHRGAT [6A] 5 [*#*LEGMRFT [7]5°77"  HSecond, it is updisputed that the
Rahabilitation Court had listed the North Carolina deposit as a general assst of Underwriters to bz included
in the Plan of Rehabilitation. n16 By listing the deposit as a general asset, the Rehabilitation Court
announced itz intention to assart jurisdiction over pre-rehabilitation claims to the deposit. nl17 As an
PRERgZL] intervening [*7E0T party to the rehabilitation praceeding, the North Caroling Association was
obliged to sdvance its argurnent that the Rehabilitation Court did not have the authority to settie pre-
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rehabilitation claims to the deposit when it was [*%*1389]  given the opportunity to do so. ¥¥7FA party
. canndt escape the requirements of full faith and credit and res judicata by assertmg fts own failure to raise '
~ matters clearly within the scope of a orior pmﬁeedmg See Sherrer v, Sheirer, 324 U.S,. at 352, The
Indiana Rehabilitation Court gave the North Carolina Association sufficient notlce that any pre- -rehabilitation
claim that it had against the North Carolina deposit, including its argument that the Rehabilitation Court
was without jurisdiction to extinguish its claim to the deposit, had to be advanced in the rehabilitation
proceedmg No such claim having been made, the Rehabilitation Court finally determined the issue when it
approved the Plan, and ruled that all claims inconsistent with the Plan, 118 which could have baen
presented in the rehabilitation proceeding, were "overruled and relief to that extant denied." App. 40, The
issue having been fully and fairly considered by the Indlana cour‘c its final determination was- entztted to full
falth and credit in North Carolina. n19 :

i ) E* ¥k LEdHR@B} [63] ;’LEF:_??‘.‘E.: GEIE

—————————————— Fogtnotes - - - ----~ -~ w--

116 Respendents argue that thedeposit was incorrectly inciuded as a generai asset of Underwriters, rather
than as a special asset reserved exclusively for the benefit of Morth Carolina policyowners. The propriety of
including the deposit as a general asset, howaver, is rrelevant to the guestion whether the deposit was
brought to the attention of the Rehabilitation. Court. As we have consistently held, “¥¥the fact that the
rendering court may have made an error of faw with respect to a particular guestion does not deprive its
decision of the right to full faith.and credit, so fong as that court fully and fairly considered its jurisdiction to
adjudicate the issue. See American Express Co. v. Mufling, 212 1.5, 211 (1909). If the North Carolina
Association wished to argue that the Rehabilitation Court shcuid not have inciuded the deposit as a general
asset, and consequently should have declined to exercise jurisdiction over the deposit, it shouid have done
50 in the rehabilitation proceeding. Having failed to do so, its oply recourse is to assert these legal
arguments on-direct review before the Indiana courts; it cannot raise these contentions in a collateral
attacic on the judgment.

nl7 The document listing the North Carolina deposit as a general asset of Underwriters was called to the
North Carolina Association's attention by the North Carolina Commissioner of Insurance as early as March
11, 1975. See E. B. 26. The Association argues that it was misled into believing that the deposit was not
before the Rehabilitation Court because the deposit had been listed as a general asset of Underwriters, and
not as a deposit held in trust for the sole benefit of North Carolina policyowners. However, the very fact .
that the $ 100,000 may have been ermneausiy included as a genera! asset subject to rehabilitation should
have alerted the Assaciation that the Indiana court was purporting o exercise jurisdiction over the deposit,
and that, once a final plan of rehabilitation was approved, the Association's claim to use the North Carolina
deposit to satisfy pre-rehabilitation obligations might be extinguished. Theréfore, the North Carolina
Association was obliged to object to this listing, which it behevecﬁ to be erroneous or to suffer the
consequences.

n18 The North Carohna Association's claim to the deposit is "Inconsistent with the plan" because the deposit
was included as a general asset of Underwriters, and therefore was included in the pooi of resqurces upon.
which continued coveiage to all pohcyowners was based.

n19 The concurrence argues that the foregoing discussion of the Rehabilitation Court's assertion of
jurisdiction over the deposif is unnecessary to the disposition of this case once it has been estabiished that
the court had personal jurisdiction over Underwriters and the North Carolina Association. See post, at 718.
This argumant mispercaives both the nature of the jurisdiction asserted by the Rehabilitation Court and the
North Carolina Association's challenge to that assertion of jurisdiction. Respondents do not dispute that the
Rehabilitation Court had jurisdiction to settle all claims of the parties before it to the assets of Underwriters
as part of its attempt to rehabilitate the company. They argue that the Rehabilitation Court's final
reselution of claims against Underwriters dees not preciude their action in North Caiolina, however
because thﬂ Nar‘n \.,c.rohm depos;‘c is rmt an G'SS!";’L af Unc}ezwniers Consw:;uentiy cases such as &

i S T s Te B o dumER T2 R ‘»‘~‘t'“j are inappasite to the p{-ﬂsa*nt
situation. in thob: cases, as e Concur rrence f‘or‘rectn,: nates, this Court held that 2 court naed not Have
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Jurisd:ctaon over a debior's proparty to determine whether a creditor had a legitimate claim agamqt the

_ debtor so long as it-had personai jurisdiction over the creditor and the debtor. Those decisions de not hold,
however, that a court with personal jurisdiction over the debtor and the creditor can adjudicate the '

' crﬁd:tor s claim against property not befongmg fo the debtor. :

Given the nature of the North Carolina Association's claim the Rehabahtat:cn Court‘s 1976 order must be’
given full faith and credit in the North Carolina courts so as to bar the Association's claims only if the
Renhabilitation Court determined, rightly or wrangly, that the $ 100,000 deposit was an asset of
Underwriters, and that it therefore had the power to compromise the pre-rehabilitation claims of the parties
before it to that asset. As we indicate in text, this was precisely the reasoning used by the Rahabiiitation
Court in 1978 when it held that the 1976 Plan had compromised the North Carolina Association's claim to
the deposit. The only-bagis asserted by the Rehabilitation Court, which had specifically retained jurisdiction
to resolve all questions of interpretation of the Plan, for barring the North Carolina Association from
proceeding against the d‘“{J{JSﬁZ was that the Plan "fully adjudicated and determined that the North Carolma
depos:t was an asset of . . . Underwriters." App. to Pét. for Cert. 38A (emphasis adde d)

I U I End Footnotes- - - - -----~--- -

C[*711] B

[***LEJHRIC]T [1C]HFa8R{I 183 “EAlernatively, [***578] respondents argue that the judgment of tha
Rehabititation Court was not entitled to full faith and credit because that court lacked it personam
jurisdiction over the North Caroiina policyowners and the state officials. Although under different
circumstances these questions might give us pause, it is clear that the Rehabilitation Court had personal
jurisdiction over all parties necessary to its determination that the North Carolina Association could not -
sat:sfy pre-rehabilitation claims out of the North Carofina depos:t

E*PL2] Respondents argue that the Rehabilitatton Court did not have jurisdiction over the pohcyUWners
because no policyowner actually appeared in the rehabilitation proceeding, and because the class o
representatives could not adequately represent the interests of policyowners in both deposit [*¥*1370]
and nondeposit States. n20 As a preliminary matter, we note that no Narth Caroilina policyowner has
complained about the Rehabilitation Plan, nor did any policyowner directly participate in either the North
Carolina litigation or the proceedings before this Court.-n21 Furthermore, the North Carclina Association
has not identified any interest in the North Carolina depaosit that a policyowner might have, mdependent of
the interests asserted here by the Association. The class represantatives in the rehablhtatlon proceeding
were instructed by the Rehabilitation Court to represent the interests of all past and present policyowners.
See n. 20, supra. Although the North Carolina Association asserts that these representatives were
inadequate, it never expiains why the policyowners, as compared to the Association, would care whether
the deposit was considered a general asset of Underwriters, unavailable for the Association's use in
satisfying pre-rehabilitation claims. North Carolina law requires the Association to provide North Carolina
policyowners with pre-rehabilitation coverage even if it cannot use the deposit to finance this obligation.
See N. C. [*¥713] Gen. Stat. § 58-155.72(4) (Supp. 1981). Therefore, these policyowners have no
current interest in whether the North Carolina Association is allowed to liquidate the § 100,000 deposit. The
North Carolina courts' refusal to give the Indiana judgment full faith and credit, accordingly, cannot be
supported by the alieged [**#876] inadequate representation of this unidentified policyowner interest.

n20 The Rehabsluatzon Court sent the North Carolina policyowners notice that they wers included in the
class of policyowners in the rehabiiitation proceeding. Nane of the North Carolina policyowners opted out of

this class. In the rehabilitation pruceequ, the interasts of the policyowners were advorated by the class
reprasentatives.

n21 The North Carclina Association argues that the failure of the poticyownars te appear in this fitigation is
not significant, because the Association is the legal representative of the policyowners, empowerad to

assert any claim that those policyowners might have against either Underwriters or the deposit, We accept
this argument for purposes of this decision.

Tps/fveww lexis conresearchiterieve”_m=7ed 38b3d95009 T a5 aaaR i fcafed 22 3& cove=leoform=& . 12/2/2006



The argument that the Rehabilitation Court did not have jurisdiction over the North Carolina officials’'is
more complex. nZ2 The North Carolina Cowrt of Appeals found that the Rehabilitation Court did not have -
-jurisdiction over the trust property or over the statutory trustees. Citing this Court's decision in Hanson v,
Denckla, 357 1.5, 235 {1958}, respondents argue that absent jurisdiction over the trust corpus or the
trustee, the Rehabilita’cion Court was powerless to adjudicate rights in the North Carolina deposit,
Therefore, respondents argug, the judgment of the Rehabilitation Court is not entitied to full faith and

- credit, even as tp- pames admittedly subject 1o its jurisdiction.

n2Z The North Carolina Association argues that the State of North Caroiina has intentionally made these
North Carolina officials necessary but unreachable parties in order to ensure that its courts will have
exclusive jurisdiction over ali claims concerning rights in any North Carolina deposit. Underwriters contends
that, if this is true, the North Carolina statutory scheme violates the Commerce Ctause Because of our
reso!utlon af this case, we find It unnecessary to reach this issue,

Respdndents reliance on Hdmon'w e fckfai supia, is misplaced. In Hanson, this Court considered both a
Florida judgment on direct review, and a Delaware judgment refusing: to accord full faith and credit to the
Florida judgment, Because the Florida judgment was before the Court on direct review, the Court was free

to determine whether that court's exercise of jurisdiction over the trust or the trustee was appropriate. This
Court determined that the Florida courts were without jurisdiction over either the trust or the trustee
{*7£4] who, under Florida law, was a necassary party to a suit to determine the validity of the trust. As a
result, of course the Delaware courts were under no obligation to accord fult faith and credit to a judgment

‘rendered in a court without Jurrsdrctmn :

E**ﬁﬁ?‘i]

[**=LEAHRE] [8]LFWR(RITIn this case, however, the Rehabﬂrtatmn Court's condusion that it had
jurisdiction to compromise the claims of the parties before it to the North Carolina deposit is not presented .
to this Court on direct review, and we express no opinion on the propriety. of this conclusion. Ailthough the
Rehabilitation Court did not attempt to exercise jurisdiction over the North Carolina trustees, that court did
purport to exercise jurisdiction over the trust corpus. n23 The 1978 order specifies that the 1976
Rehabilitation Plan determined that the North Carolina deposit was an asset of Underwriters, subject to the
jurtsdiction of the Rehabilitation Court, This conclusion may well have been erronsous as a matter of North
Carolina law. See Stare ax rei lngram v, Resefve Insu ance Co., 302 N..C, 623, 62%, 281 S.E. 24 16, 20
{1981). Erroneous or not, however, this jurisdictional issue was rtu E***B?’?j and fairly litigated and
finally determined by the Rehabilitation Court: Under Duirfee v, Duke, 275 U.S, 105 {1863), and its
progeny, once the Rehabiiltation Court determined that the North Carolina Association could not liquidate
the deposit to settle pre-rehabilitation claims, the North Carolina courts were required to honor that
determination, even though the Rehabilitation Court did not assert personal jurisdiction [*715] over the
trustees, See supra, at 706-707. It is beyand dispute that a court of competent jurisdiction can settle the
claims of two competing paties to specific property even though a third party may claim an interest in the
same res. See Morrjs v, Jonas, 329 U5, 845 11947 The Rehabilitation Court held thaf the Rehabilitation

_ Plan extinguished the claim that the Morth Carolina Association is now asserting, and the North Carolina
courts erred in refusing to give that court's judament full faith and credit.

nz3 ause we find that the Rehabilitation Court did purport to exercisa jurisdiction over the t*ust we do
noL hmv’z’:‘ to add"ms uSJrl‘ld“‘ﬂS argument that Indiana law, like the Florida law at issue in T
weno SULIe L requires jurisdiction ovar tha trust or the trustee hefore rngh*s nd stﬁtutory
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trust can be compromised. The concurrence, by arguing that personal jurisdiction over Underwriters and
the North Carolina Association was sufficient to prevent the Associgtion from litigating its claim to the
depos:t in North Carolina, seems o imp!v that Hansan is nolanger: daspasatwe an this point,

‘it '$Respondents argue that requiring North Carolina to give full faith and
credit to the Rehabilitation Court‘s determination that the deposit was an asset of Underwriters, would
negate that State's comprehensive statutory schieme to ensure the protection of North Carclina

- policyawners. Respondents contend that the courts and commentators are virtually unanimaus in their
support of a State's right to segregate assets of a foreign insurance company to be used for the sole benefit
of that State's policyowners. See 2 G. Couch, Insurance Law § 22:96 (2d ed. 1959); 5 1. Joyce, Law of
Insurance § 3595 (2d ed. 1918). Cf. Blake v. McCling, 172 U.5. 239, 257 (1898). It would not be
equitable, respondenis conclude, to require North Carolina to honor such a clearly erroneous result. While
these arguments may have merit as a matter of insurance {aw, the only forums in which respondents may
challenge the Rehabilitation Court's assertion of jurisdiction on these iegal and equitable grounds are in
Indiana. n24 The North Carolina Association's decision to assert these arguments in a separate proceecimg
in North Carolina has resulted in two state courts reaching mutually inconsistent judgments on the same:
issue. This is precisely the situation the Full Feith and Credit Clause was designed to prevent. [*716]
Because we find that North Carolina was obligated to give full faith and credit to the judgment of the
Rehabilitation Court, we reverse the decision of the North Carolina Court of Appeals and remand for further
proceadings not inconsistent. with this opinion. n25

[***LEdHRED] [1D]-EeHain)g

nZ4 Indeed in the Indiana appellate court's review of the 1978 order, the North Camhna Assouat;on may

still have an opportunity to chafiﬂnge the Rehabilitation Court‘s conciusion that it had jurisdiction over the
daposit.

n25 Underwritaers urges us also to dismiss the cross-claim filed by the Commissioner of Insurance and the
Treasurer of North Carolina because these state officials are mere “stakeholders® with no real interest in
the deposit. Respondents reply that, as statutory trustees, these officials have a vital interest in the
administration of deposits under their control. We have concluded that the North Carolina Association may

- not relitigate its claim to use the deposit to satisfy its obligations to North Carolina policyowners by arguing
that the absence of the North Carolina officials deprived the Rehabiitation Caurt of jurisdiction. On the
other hand, we recognize that, as a matter of state law, the North Carolina officials may have an interest in

- the deposit, independent of that asserted by the North Carolina Association; which was not considered by
‘the Rehabilitation Court. In this Court, the respondent officials merely joined the arguments made by the
North Carolina Association, and did not identify any independent claim that they might make against the
deposit. Because this is purely a question of state law, on remand the North Carolina courts may determine
‘whether, consistent with this apinion, these officials have any independent interest in the North Carnlina
deposit that was not determined in the Indiana proceeding.

———————————— End Footnotes- - - - - -~ - - -~ - -~
[**313727 If is so orderad.
CONCUR BY: WHITE

COMCUR: [***578] JUSTICE WHITE, with whom JUSTICES POWELL and STEVENS join, concurring in the
judgment. :

ope and function of the principles of

I agree with much of the discussion in the majority opinion on the scoy
with the majority that " is clear that the Rehabilitation Court had personal

res judicata. I also agree
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jurisdiction over all parties necessary to its determination that the North Carofina Association couid not
satisfy pre- rehamhtauon claims out of the North Caroling deposit." Ante, at 711,

The only parties over whtch the Indaana court needed _]UI"ISdICthﬂ in order tO\pFOhlblt the Association from
moving against the North Carolina deposit were the Association and Underwriters National Assurance Co.
(UNAC). It had [®¥FLF] jurisdiction over the latter in a rehabilitation proceading, because indiana was the
State of incorporation; it had jurisdiction over the Association because, as the majority opinion amply
demonstrates in Part I, the Association appeared-before the court as a party and participated in the
Rehabilitation Plan. With jurisdiction over UNAC and the Association, the indiana court clearly had the
authority to adjudicate the amount and character of the claim that the Agsociation had against UNAC
mclud:ng its claim against the Ncrth Carolina deposit. :

This is true regardless of the Jur:sdmtnon the Indiana court may or may not have had over any other parties

. with potential interests in the controversial deposit. There are at least two such parties: the trustees and
the North Carolina policyholders. In my view, the Indiana court did not have jurisdiction to determine the
interests of either of these parties in the controverted fund. Neither of these parties appeared before the
Indiana court, and I am quite unconvinced that the Indiana court had jurisdiction over the North Carolina
deposit in the sense that it could adjudicate the validity of or scale down the lien on that fund held by

" nonappearing North Carolina policyholders and trustees. I agree with the majority, therefore, that it is
proper for this Court to reserve at least the issue of whether the trustees "have an interest in the deposit,
independent of that asserted by the North Carolina Association, which was not considered by the
Rehabilitation Court.” Ante, at 716, n. 25. As for the policyholders, as I understand the opinion of the North
Caroiina court, under North Laroima law the Association was subrogated to the rights of the policyholders
when It entered the service contract and undertook to make the pohtyho ders. whcle The policyholders thus
no longer have an independent interest in the deposit. * See 48 M, O, App, 508, 518, 269 5. £, 2d o358, 694
{1.980). :

* Since the policyholders and the Association appear to be the only possible beneficiaries of the trusf, the
trustees may have no beneficial interest to protect. This, however ramains a matter of state law.

[*718] [**%B79] [**L373] The authority of the Indiana court 50 to resolve the claims of the
Assaciation existed regardiess of that court's JUFISdICtan over any particular asset of UNAC, including the
North Carolina deposit. In Rishle v, Marqolios, 279 U.S. 218 {1929), a creditor received a Judgmﬂnt against
a corparation in state court, While the creditor's claim was being litigated in state court, a federal court
appointed a receiver of the corporation's property. This Court heid that the judgment from the state court
regarding the creditor's claim had to be recognized as res judicata in the federal court, despite the fact that
neither the corporation nor the receiver had undertaken to defend in the state court. The Court adopted a
two-fold distinction between control over claims and over assets:

" "In so far as [a court ordér] determines, o revognizes a prior determination of the existence and amount of
the indebtedness of the defendant to the several creditors. seeking to participate, it does not deal directly
with &ny of the property. [This] function, which is spoken of as the liquidation of a claim, is strictly a
proceeding in personam. . . . There is no inherent reason why the adjudication of the liability of the debtor
in personam may not be had in some court other than that which has control of the res. “ 7o/, = 224,

The reasoming m' R;eht@ was specmcaﬂy apr}hed m ;udgmems between States under tha Fuil Faith and
Credit Clause in / V.o Jones, Bl ST « “[The] distribution of assets of a debtor amoeng
creditors ordmaruy has a Lwofnld aqpe ' it dcals It secdy wrth the property’ when it fixes the time and
manaer of distribution. . . . But proof c;nc‘ atfowance of ciaimms are mattars distinct from distribution.” i
Sast-nat Thus, in my view, jurisdiction over the deposit is simply riot relevant to the guestion of thn Fes

Judt ta effect of the Indianz court's jusgment as to the Associztion.
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E*?l@} The Rehabiiitation Plan fuiiy determined the nature of the claim that the Assocxatmn would have
against UNAC and established the manner in which it could collect on those claims. Ante, at 698-700. That
‘decision must be given res judicata effect by the North Carolina court vis-a-vis the Association, unless the
Indiana court failed to follow the procedural requirements of the Due Process Clause. I believe those
requirements were met in this case, and, therefore, I concur in the judgment of the Court reversing the
decision below :
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140 Ohio App. 3d 32; 746 N.E.2d 642; 2000 Ohio App. LEXIS 2009

May 12, 2000, Date of Judgment Entry on Appeai

- NOTICE: [***1] THESE ARE NOT OFFICIAL HEADNOTES OR SYLLABI AND ARE NEITHER APPROVED IN
ADYANCE NOR ENDORSED BY THE COURT. PLEASE REVIEW THE CASE IN FULL..

SUBSEQUENT HISTORY:
Reporter's Note: The court sua sponte removed this case from the accelerated calender.

PRIOR HISTORY: Civil Appeal From: Hamilton County Court of Common Fleas, Divis‘fc‘m of Domestic
Relations. TRIAL NO, DR9400726. - - . ,

DISPOSITION: Judgment Appealed From Is'_-: Vacated.
CASE SUMMARY

PROCEDURAL POSTURE: P’iaihtiﬁs, mother and enforcement agency, appealed from the Hamilton
County Court of Common Pleas, Division of Domestic Relations {Ohio), which modified, by suspending, a
child support order from another state where plaintiff mother and her child still resided.

DVERVIEW: Plaintiff mother and defendant father were the parents of one child. Plaintiff mother and
the child resided in Indiana, while defendant resided in Ohio. Defendant was obligated to pay child .
support pursuant to a foreign suppart order. Plaintiff agency filed contempt motions against defendant
for failing to meet his support obligations. The lower court granted defendant's motion to dismiss the
cantempt proceedings and suspended defendant's obfigation to make child-support payments. On
appeal, the court reversed the decision because the trial court lacked subject-matter jurisdiction to ,
suspend defendant's child-support obligations established in the initiating state's arders. Plaintiffs' action
was a "traditional" Uniform Reciprocal Enfarcement of Support {URESA) law proceeding because the
action was not filed with any registry and the notice provided to defendant did not indicate a registered
URESA action. The trial court also lacked jurisdiction to modify the order under Ohio's Uniform Interstate -
Family Act or the Full Faith and Credit for Child Support Orders Act; 28 U.5.C.5. 6 1738,

GUTCOME: Judgment was vacated because the trial court had no subject-matter jurisdiction to suspend
the foreign support order. '

CORE TERMS: supbbrt m"der, child-support, initiating, modify, responding, obiigor, reside, registered,
registration, modification, jurisdiction to modify, contempt, subject-matter, moaified, foreign support order,

child support, arrearage, register, issuing, obligee, conform, deleted, exciusive jurisdiction, notice, duty of
support, continuance, suspension, resident, jurisdiction to enforce, child support order '
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#5155 Ohio's Uniform Reciprocal Enforcemant of Support law (URESA) process commences when the
obligee, i.e., the custodial parent, files a petition in the state in which the obligor resides. If the
-court in this "initiating". state reviews the petition and determines the obligor owes a duty of
support, the praceeding is certified to the "responding state,” i.e., where the obligor resides, The
"respunding court" must then issue an order te enforce the obligor's pre-axisting support obligation
from the initiating state. The URESA process merely enforces a support order that was previously
established by an initiating state. Thug, when Ohio is the responding state in a "traditional” URESA
- proceeding to enforce a duty of support, the court must conform its order to the amount
-determined in-the previous order. Mors Like This Headnote | Sheperdize: Rasuict By Headrcte

Family Lav > Chitd Support > Obligations > Eafersemsnt > Ganerst Uyarviey m

#a5 Ohio courts recognize two enforcement proceadings under Chio's Uniform Reciprocal Enforcement
~of Support law. pors ik This Headrors

Farmity Law > Chile Supoort > Ciliagtions > £n gD

i > Gansrs

wEpswnww lexis com/researchiratmeve? m=edhd 106028 2b 0807304000 Yo 7hen 22 cove=la ol 12/ 0008




hitps s lexis oo

P222006




Shepard g h f Aleris ‘ﬁ

- Search VSesrah Advisar | Get g Uocumant

FOCUS™ Terms SEHTCHVU'I'ENH Aii Documents

View: Full{ Cystom

Mars Like Thrs | Mare LI x| Shépardiza® | TOA

'Zf% Waftier v. Amas, 140 Ohio App. 3d 32 (Gemﬁ*},f{ Cits)

H ] M M
[ — - vy fe P ap R L 2 P A o . 53
httpe Hewew lexis com/rifemptvErame htmi? m=cdhd } Gaca2h0872 7544

[EEte U
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1999 Chio App. LEXIS 3822, * . |
m.afe: Néﬁjﬁﬁﬁ:ﬂ SYBENGA
~ C.A. CASE No. 17622
COURT OF APPEALS OF OHIO, SECOND APPELLATE BISTRICT, MONTGOMER\’ COUNTY

1999 Ohio App. LEXIS 3822

_ August 20, 1999, Renderad
PRIOR HISTORY: [*1] T.C.CASE NO.97-3632.
CASE SUMMARY

PROCEDURAL POSTURE: Appeliant mother challenged judgment of the trial court, which denied
appellant's motion to vacate its judgment finding parties' chiid emancipated and ordering a reduction of
child support appellee father was required to pay,

OVERVIEW: A court in Massachusetts, where appeliant mother lived, ordered appeilee father to make
monthly payments for the support of the parties’ child. Subsequently, the trial court in Ohio, where
appeliee father had moved, found that the parties’ child was emancipated and reduced the child support

.~ payments. Appellant mother argued that the trial court did not have jurisdiction, and, thus, the reduction
was void. The court agreed, holding that, under federal law, Massachusetts courts retained exclusive
jurisdiction to modify the child support order. The court a!so noted that it had the :nherent authority to
vacate the void judgment. .

OQUTCOME: The ]udgment denying appeliant mothers motion to vacate a judgment reducing appellee
father's obligation under a child support order was reversed, as the trial court did not have sub;ect
“matter jurisdiction over the order.

CORE TERMS: void ab initit_:, emancipated, child support, void judgment, minor child, assignments of error,
motion to-vacate, vacate, child support arder, duty of support, inherent power, support arder, high school,

full time, tarmination, accredited, modified, enrolied, rasident, custady, c;bhgor resides, lacked Jurtsdtc’uon,
total amount, modification, emanmpatmn :
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# Under the Uniform-Reciprocal Suppart Enforcement Act (URESA), each state must enforce,
according to its terms, a child suppoit order made consistently with URESA statutes by anocther

Stafﬂ which has contmu;ng ard exciusive jurisdiction over the issue of chtid support, #2508 %
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Montgomery County, holds that Ohio courts have the inherent power to vacate a vbjid Judgment at

any time. More Like Tiis Headnoty S . '

Q@PJH:%EL L. AE_\lTHONY LUSH, -Daytﬁn, Ohio, Attormey for Plain-tiff—Appe}iaﬁt, Elizabeth Syhenga.
ERIC SYBENGA, Dayton, Ohi_o, Defenda_nt—'éppeilee, Pro Se.
JUDGES: FREDERICK N, \"QUNG, 3. GRADY, P.1., and WOLFF, 1., concur.
om-mom BY: FRED-ERICK N. YOUNG |
' OPINION: OPINION
FREDERICK N. YOUNG, 1.

Elizabeth Sybenga, the mother of Nathaniat Sybenga, is appealing from the decision of the trial court
overruling her motion to vacate its earlier decision finding that Nathaniel was emancipated and, as a
cansequence, reducing the total amount of child support that his father, Eric Sybenga, had been ordered to
pay to Elizabeth nl . The grounds of the motion was that the decision was void'ab initio because the court
lacked jurisdiction to modify the support decree, :

Appeliee, Eric Sybenga, did not file a brief. We take the following facts, therefore, from the brief of the
appellant, as we are allowed to do by App.R. 18(C). [*2Z] The parties were divorced in the Commonwealth
of Massachusetts by virtue of a Judgment of Divorce Nisi dated August 1, 1994, They entered into an
agreement allocating all aspects of support, custody, visitation, and property, which was attached and
incorporated into the Final Decree of Diverce. Subsequentiy, the issues of custody and support were
modified by the Massachusetts Probate and Family Court on September 4, 1996, The present action began
with a petition to enforce that modified order of support in accordance with the Uniform Reciprocai Support
Enforcement Act (URESA), filed on May 29, 1997, by the Commanwealth of Massachusetts in Montgomery
County, Ohic. At the time of the divarce, appellant Elizabeth was and remains to this day a resident and
domiciliary of Massachusetts, and the three children live there with her. Appellee, Eric, moved to Ohio,
however, and was not in compliance with the Massachusetts URESA child support order of $ 174.94 per
week. The Massachusetts court did not specify any amount per child, After a hearing, but without notice or
service on the appellant n2, the trial court in Montgomery County, Ohio, found one child, Nathaniel, to be
emancipated and altered {*3] the amount of support to $ 379.04 per month for the remaining two
chiidren. This was an Agreed Entry filed December 23, 1997, between the Montgomery County Prosecutor's
Office and appeliee, Eric. - ' :

Whien appellant, Elizabeth, learnad of the emancipation and resulting modification of child support, shsa
entered & limited appearance through counsai and moved to vacate the arder on the grounds the trial cour
lacked jurtsdiction and the order was therefore void ab initio. By decision and judgment filed December 29,
1998, the trial court denied the motion to vacate with the following explanation:
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+ O Sdminisirative Sode

TITLE 31. DOMESTIC RELATIONS -- CHILDREN
CHAPTER 3115. UNIFORM INTERSTATE FAMILY SUPPORT ACT
PROCEEDINGS INVOLVING TWO OR MORE STATES
GG YO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
ORC Ann. 3115.06 (2006)
§ 3115.06. Exercise of jurisdiction In Ohio where pleading also filed In another state
(A) A tribunal of this state may exercise jurisdiction to Issue a support order if the complaint or

comparable pleading is filed in this state after a complaint or comparable pleading requesting the issuance -

of a support order is filed in another state only if ali of the following apply:

{1} The compiamt or comparable pleading is filed in this state bafore the expiration of the time allowed in
the other state for filing a responsive pleading chaflengrng the exercise of jurisdiction by the other state;

(2) The contesting party tirnely challenges the exercise of;unsd:ctmn in the other state;

{3) With respect,i:o actions to'issue child support orders, this state is the home state of the child.
{8} A tribunal of this state may not exercise Jurrsdlction to issue a support order if the campiamt ar
comparable pleading is filed in this state before a complaint or comparable pisading requesting the issuance

of a support order is fited in another state if any of the foltowing is the case:

{1) The comp_laint or comparabie pleading is filed in the other state before the expiration of the time
aliowed in this state for filing a responsive pleading challenging the exercise of jurisdiction by this state.

(2) The contesting party timely challerniges the exercise of jurisdiction in this state.”

(3) With respect to actions to issye child suppﬁrtrolrders, the r:ith.ér state is the home state of the child.
e Héggary:
A 147w 2L EFf 1-1-98.
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_ : _ 54 . UNIFORM INTERSTATE FAMILY SUPPORY ACT T8 § 541
v Interstate Family Support Act - Penalties for noncoraplisnce
o Contestby obligor -
Adminigtrative enforcement of orders
Registration of order for enforcement
hd4ba. Procedure to register order for enforeement
dbb: Biffect of registration for enforcement
Choice of law
Notice of registration of order
Procedure to contest validity or enforcement of registered order
Contest of registration or enforcement

aver nonresident

sing jurisdiction over nonresuient
ting tribumal of state .

ligs in another state

jurisdiction Confirmed order ‘
nglﬁiatmn of support order by tnbun . Procedure to register child-support order of another state for -
izdietion

modification

Effect of registration for modification

Modification of ehild-support order of another state
Recognition of order modified in another state :
Jurisdiction to modify child-support order of another state when
individual parties reside in Puerto Rieo '

Notice to issuing tribunal of modification

liing oh11d~support order
- orders for two or more obligees

hunal Proceeding to determine parentage
mspa:rmillng tmbunal Grounds for rendition
h48h. - Conditions of rendition
veement agency ‘ ' s bd8e. Appropri_ate fOI'llm
seneral

ation ageney
anying documents
mation in exeeplional circumstances

1) Child.—Means an individual, whether over or under the age of
gjority, who is or is alleged to be owed a duty of support by the
dividual’s parent or who is or is alleged to be the beneficiary of a support

stitihner der direeted to the parent.

e ) Child-support order—Means a support order for a chﬂd mcludmg d
« and procedure o {-i who has attained the age of magoni_:y under .1_;he law of the '] 1ssmng
1 tribunals S

(8) Duly of support —Means an ohligation imposed or imposable by law

- provide support for a child, spouse, or former spouse, including an
watisfied obligation to provide support. -

(4) Home state.~—~Means the state in which a child lived Wlth a parent or
Person acting as parent for at least six consecutive months immediately
eceding the time of filing of a petition or comparable pleading for support
and, if a child is Jess than six months old, the state in which the child lived
from birth with any of them. A period of temporary absence of any of them
is:counted as part of the six-month or other period.

¥

ent of payments
aport order
weome-withholding order of another stat&
- with Income-withholding order of an-

e income-withholding orders
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§ 541 PUBLIC WELFARE AND CHARITABLE INSTITUTIONS ~ Ch. 25A

Y Income.—Includes earnings or other periodic entitlements to money
1 any source and any ofher property subject to vnthholdmg for support
ar the law of Puerto Rico.

) Income-withholding order—Means an order or other legal process
cled to an obligor’s employer or other debtor as defined by the
me-withholding law of Puerto Rico, to \mthhold support from the

me of the obligorn | o
) Initiating state—Means a state from which a proceeding is for-

ded or in which a proceeding is filed for forwarding to a responding -

e under this chapter or a law or procedure substantially similar to this
oter, the Uniform Reciprocal Enforcement of Support Act, or the
iséd Uniform Reciprocal Enforcement of Support Act.

3 Initiating trzbunal —Means the authorized trlbunal in an initiating
e,

3} Issuing state—Means the state in which a tribunal issues a support
er or renders a judgement determining parentage.

10) . ssumg tribunal—Means the tribunal that issues a support order
«enders a judgement determining parentage.

11) Law—Includes decigional and statutory law and rules and regula—
5 having the force of law. .

12) Obligee.—Means:

() An individual to whom a duty of support is or is alleged to he owed
in whose favor a support order has been issued or a judgement
ernining parentage has been rendered;

(b) a state or political subdivision to which the rights under a duty of
port. of support order have been assigned or which has independent
m# based on financial assistance provided to an individual obligee, or

(¢) an individual seeking 4 judgement determining parentage of the
ividual’s child.
13y Obhgor—Means an individual, or the state of a decedent;

{a) Who owes or is aileged to owe a duty of support;,

(o) who is a]leged but hasg not been adjndicated to be a parent of a
4, or .

{ey who is liable under a support order.

14) Regwte’r—Means to record a support order or judgement deter-

ling parentage in the appropriate loeation for the recording or filing of

vign judgements generally or foreign support orders specifically

15) Regzstemng tribunal.—Means a trlbunal in which a support order iz
{stered. . -

16) -Responding state.—Means a state in which a proceeding is filed or
vhlch a proceedmg is forwarded for filing from an 1mt1atmg state under

Ch. 254  UNIFORM INTERSTATE FAMILY SUPPORT ACT T8 § 541

this chapter or a Jaw or procedure substantially similar to this chapter, the
Uniform Reciprocal Enforcement of Support Act, or the Revised Uniform

. Heciproesl Enforcement of Support Act.

(17) Responding tribunal —Means the authorized tribunalin a respond—
ing state.

(18) Spousal-support arder——Means a support order for a spouse or
former spouse of the obligor

(19) State—Means a state of the United States, the District of Colum-
bia, Puerto Rieo, the United States Virgin Islands, or any territory or

* insular possession subject to the jurisdiction of the United States. The term

ineludes: . |

(a) An Indian tribe, and : ‘

(b) a foreign jurisdiction that has enacted a law o established
procedures for issuance and enforcement of support orders which are

. substantially similar to the procedures under this chapter, the Uniform

Reciprocal Enforcement of Support Act, or the Revised Uniform Recipro-
cal Enforcement of Support Act.
(20} Support enforcement agency.—Means a public official or agency
suthorized to seek:
{a) Enforcement of support orders or laws relatmg io the duty of
support;

{b) estabhshment or modification of child support;

{¢) determination of parentage, or

{d) to locate obligors or their assets.
(21) Support order—Means a judgement, decree, or order, whether

- temporary, final, or subject to modifleation, for the benefit of a ¢hild, a

spouse, or a former spouse, which provides for monetary support, health
eare, arrearages, or reimbursement, and may include related costs and
fees, interest, income withholding, attorney’s fees, and other relief.

(22) Tribunal—Means 2 eourt, administrative agency, or quasi-judicial
entity authorized to establish, enforce, or modify support orders or io

 determine parentage.—~Dec. 20, 1997, No. 180, art. 1, § 101

Hisrory

| Statement of motives.

See Laws of Puerto Rico:

--Dee. 20, 1897, No. 180,
Title.
Article 9, § 902 of Act Dee. 20, 1897, No. 180, provides: “This Act [this chapter] may be cited
as the Uniform Interstate Family Support Aet.”
Separability. .

‘Article 8, § 003 of Act Dec. 20, 1997, No. 180, provides: “H any provision of this Aet [this
hapter] or its application to any person or circomstance is held invalid, the tnvalidity does not
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T§ § bila PUBLIC WELFARE AND CHARITARLE INSTITUTIONS  Ch. 25A

affect other prcmsmﬁs or applications of this Aet [this chapter] which can be given effect

without the invalid prnwsmn or application, and to this end the provisions of this Act [this

" chapter] are severable.”

Special provisions.

Attile 9, § 901 of Aet Dec. 20, 1997, No. 180, prondes “Urniformity of Applzca/tmﬂ and
Construction. This Act [This chapter] shall be applied and construed to effectuate its general
pnrpose to make uniform the law with respect to the subject of t}ns At [this chapter] among
states epacting it.”

. Artide 9, § 905 of Act Dec. 20, 1997, No. 180, prcmdes “THscrepancy batweeﬂ Spanish and
English text. In cases of a discrepancy between the English text of this Act [this chapter]

‘know as the Uniform Interstate Family Support Act and the Spanish text, the English text

shall prevail.”
ANNOTATIONS -

1. Generaily Upun adopting the TUniferm Interstate Fam}ly Support Aet, Puerto Rlen .

entared into a reciprocal relationship with the other ststes and territories. Aponte v. Barbosa
Dieppa, 146 D.P.R. 558 (1998).

Sect:l:ms 541 through 548¢ of this title are a stainte of es;ent:a]ly ramedlal character, W}mse
purpose is to estahhsh a uniform process to effectuate the execution of a support order of oné
state in another, and as such, it should be applied retroactively. Aponte v. Barbosa Dleppa 146

. DPR. 55% (1998).
Sections 541 through 543c of this title establish a system of one grder, of which lt s

" supported by the prineiple of continuing ard exclusive jurisdiction of the courts that render a
support order or determination of paternity, established in § 542d of this title; one of the most
essantial and important provisions eof this statute. Apunbe v. Barbosa D1eppa, 146 D.P.R. 558

(1998)
~ § Bdla, Tribunal of State

* The General Court of Justice and the Admmlstrahon for Child Support
" created by §§ 501 et seq. of this title, are the tribunals' of Puerto

" Rico.~Dee. 20, 1997, No. 180, art. 1, § 102.

§ 541h. Cumulative remedies

Remedies prcmded by this chapter are eumulative and do not affect the
availability of remedies’ under other law—Dee. 20, 1997, No. 180, art 1,

§ 103.

§ 542. Bases for jurisdiction over nonresident

In a proceeding to establish, enforce, or modify a supporf,. order or to
determine ‘parentage, a tribunal of Puerto Rico may exercise personal
jurisdiction over a nonresident individual or the 1nd1v1dua1’ guardian -or

congervator if:
(1) The individual is personally served within Puerto Rico;

(2) the individual submits to the Jjorisdiction of Puerto Rico by consent:
hy entering a general appearance, or by filing a responsive document

having the effect of waiving any contest to personal jurisdiction;
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(3) the individual resided with the ehild in Puerto Rieo;

(4) the individual resided in Puerto Rico and provided prenatal expenses

ot support for the child;

«.(B) the child resides in Puerto Rico ag a result of the acts or divectives of

the individual;

.. (6) - the individual engaged in sexual intercourse in Puerto Rico and the

1ild may have been conceived by that act of intercourse;

(7). the individual asserted parentage in the putative father registr Y

tiaintained in Puerto Rico by the appropriate agency, or

«(8) there is any other basis consistent with the eonstitutions of Puerto

Rico and the United States for the exercise of personal jurisdiction— Dec.

20, 1997, No. 180, art. 2, § 201.

542a. Procedure when exercising jurisdiction over nonresident

A tribunal of Puerto Rico exercising personal jurisdiction over a nonres-
ident under § 542 of this title may apply § 5430 of this title to receive
&vidence from another state, and § 543q of this title to obtain discovery
through a tribunal of another state. In all other respects, §§ 548-548 of this
title do not apply and the tribunal shall apply the procedural and
substantive law of Puerto Rieo, mcluchng the rules on choice of law other .
than those established by this title—Deec. 20, 1997, No. 180, art. 2, § 202.

3 542]1 Initiating and respandlng tribunal of state

Under this chapter a tribunal of Puerto Rico may serve as an initiating
bunal to forward praceedmgs to ancther state and as a responding
bunal for proceedings initiated in another state.—Dee, 20, 1997, No. 184,
art. Z, § 203,

| 542¢. Simultaneous proceedings in another state

(a) A tribunal of Puerto Rico may exercise jurisdiction to establish a
upport order if the petition or comparable pleading is filed after apleading -
s filed in another state only if:
{1} The petition or comparable pleading in Puerto Rico is filed hefore
he-expivation of the time allowed in the other state for filing a responsive
leading challenging the exercise of jurisdiction by the other state;
{2) the contesting party timely challenges the exercise of JllI'lSdlCtT.Oh
n the other state, and

(8) if relevant, Puerto Rico is the home state of the child.
(b) A tribunal of Puerto Rico may not exercise jurisdiction to establish a
upport order if the petition or comparable pleading is filed before a
etition or comparable pleading is filed in another state if:
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'I'§ § 5424 PUBLIC WELFARE AND CHARITABLE INSTITUTIONS -Ch. 254 Ch. 254 'UNIFORM INTERSTATE FAMILY SUPPORTACT T8 § 542f
tribunal of Puerto.Rica may not modify a spousal-support order issued by
-tribunal of another state having continuing, exclusive jurisdiction over
hat order under the law of that state.—Dec, 20, 1997, No. 180, art. 2, § 205.

(1) The petition or eomparab]e pleading in the other state:is ﬁled
before the expiration of the time allowed in Puerto, Rico.for filing :a
responswe pleading challenging the exercise of jurisdietion by Puerto Rico;

~(2) the contesting party. tnnely challenges the exercise of. Jurlsdlcuon
in Puerto Rico, and

“(8) i relevant, the other etate is the home state of the. Chlld —uDeo : 20
199‘7 No 180, art 2, § 204. ‘ :

ANNOTATIONS

- 1. Generally, A court that renders & support order for the benefit of a minor loses its

ontinuing and exclusive jurisdiction in two forms: (1) when all the parties are no longer

esiding in the state, or (2) when all the pariies heve consented in writing that the court of

other state modey the order. ahd assiune continuing and exclusive jurisdietion. Aponte v. .
arbosa D1eppa 146 D P R 558 (1998)

§ Ba2d. Contmulng, excluswe _]urlsd:ctmn ‘
{a) A tribunal of Puerto Rleo issuing a-§upport order cone1stent W1th ther
-law. of Puerto Rico. has. contmumg, excluswe Jurlsdmtwn over e chﬂd-

support order:
(1) As long as Puerto Rico remains the res1dence of the obllgor the

' .lndmdual obligee, or the ehild for Whose beneﬁt the support order is lssued 4
OB

zﬁﬂe. Enforcement and. modlﬁcatlon -of support order by tribunal
«-. . having. continning jurisdietion

"‘Z(a) A tn'bunal of Puerto ‘Rico may serve as an 1n1tmt1ng tribunal to
quest a trlbuual of another state to enforce or modify a support order
sned in that state. .

"(b) A trlbunal of Puerto Rico havmg continuing, exclusive jurisdiction
ver a support order may act as a responding tribunal to enforce or modify
e order If a party subj ect to the contmumg, exclusive jurisdiction of the
yunal n no longel: resides in the issuing state, in subsequent proceedings
he tr:bunal may apply § 5430 of this title to receive evidence from another
e and § 543q of this title to obtain discovery through a tribunal of

A2 unul all of -the, partles WhO arg 1nd1v1duals have ﬁled ertten :
consents with the tribunal of Puerto Rico for a tribunal of another.state to:
modify the order and assume contmulng, exclusive jurisdietion: - ..

. .(b) A tribunal of. Puerto Rico:issuing a chlld—support order cons1sten _

’Wlth the law of Puerto Rlco may-not exereise its eontiruing ,]u:ﬂsdlctzon to:
modify the order if the order has. been modified by .a trikunal of. anotheér

-state pursuant to this chapter or a law substantially similar to this chapter.:

(e) Ifa ohﬂd-support order of Piertd Rico ig miodified by’ a ‘tribunal of
another state pursnant to this chapter or & law substantially similar'to:this ;
chapter, a tribunal of Puerto Rico lgses its continuing, exclusive jurisdict
with regard to prospective enforcement of the order issued in. Puerto R1co,l_«
-and may only:

(1) Enforee the order that was modlﬁed as to amounts accrulng befor
the modlﬁoatmn, :

.. (2} enforece. nonmodlﬂahle aspeets of that order, and: Vi

(8) provide other appropriate relief for violations of that order Whl -
oceurred before the effective date of the modification, . . -~

{d) . A tribunal of Puerte Ricg shall recognize the eontmmng, exclusw
jurisdiction of a tribunal of anothex state which has issued a child-supp
order pursnant to t}us chapter or a law substantlally sunﬁar t0. ﬂ’lIS chap

; ey A tem‘porary support order issuéd ex parte. or pendmg resol £
a Juriedlctlonal conﬂlot does not create contmumg, exclusive, ]urlsdlctlon i
the issuing tribunal. - : PRI

(® A trihynal of Puerto RICD 1ssu1ng a support order consmtent mth*th
law of Puerto RICG has contmmng, exelysive. Jungdlction over :a Spout
support order: throughout the exletence of the. support obligation

| c)- A trlbunal of Puerto Riec which lacks continuing, exclusive jurisdic-
on gver a spousal-support order may not serve as a responding tribunal
-t modey a spousal-support, order of another state.—Dec. 20, 1997, No. 180,
t 2 § 206. .

21, Reoognltlon of. controlllng child-support order

a), Ifa proeeedlng is brought under this chapter and only one tribunal
18.izgsued a child-support order, the order of that tribunal controls and
ust be so'recognized.

h)- If & proceeding is brought under this chapter; and two or more
h11d~support orders have been’ issued by tribunals of Pnerto Ries or
wother state with. regard to the same obligor and child, a tribunal of
uerto Rico.shall apply the following rules in determining which order to
gnize for purposes of continuing, exclusive jurisdiction:

(1) If only one of the tribunals would have econtimuing, exclusive
sdicton under this chapter, the order of that tribunal eontrols and must
‘80 recogmnized.

+(2).If more than one of the tribunals would have contmumg, exclusive
diction under this chapter, an order issued by a tribunal in the current
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§ 1738B. Full faith and credit for child support orders

- (@) General rule. The appropriate authorities of each State--
(1) shal enforce according to its terms a child support arder made
consistently with this section by & court of another State; and
(2) shall not seek or make a modification of such an order except in
accordance with subsections {e}, (F}, and (i).

(b} Definitions. In this section:
“chitd" means—
(A) a person under 18 years of age; and
(B) a person 18 or more years of age with respect to whom a child support order has been issuad
pursuant to the laws of a State.
“child's State” means the State in which a child resides. :
“child's home State” means the State in which a child lived with & parent or a person acting as parent for
at least 6 consecutive months immediately preceding the time of filing of a petition or comparabie pleading
. for support.and, if a child is less than & months old, the State in which the child lived from birth with any of
them. A period of temporary absence of any of them is counted as part of the 6-month period.
"child support” means a payment.of money, continuing support, or arrearages or the provision of a

benefit (mcludlng payment of health insurance, ch:id care, and educational expenses) for the support of a
_child.

“child support order”- -
(A) means a Judgment decree, or order of a court requ;rmg the payment of child Suppnrt in pertudlc
amounts or in a lump sum,; and :
(B) includes-- 7
- {i) a permanent or temporary order; and
(i) an initial order or a maodification of an order.
"contestant” maans—
(A} a person {including & parent) who—-
(i) claims a right to receive child support;
(ii) is a party to a proceeding that may result in the issuance of a child support order; or
(iii} is under a chiid support-order; and '
{B) a State or political subdivision of a State te which the right to obtain chiid support has haan
aCSigned
"court” means a court or administrative agency af a State that is authorized by State law to establish the
amount of child support pgyabiﬂ by a contestant ar make a modification of a child support order.
“odification” meaans a change in & child support order that affects the amount, scope, or duration of tha
arder and maodifies, repta::s, supersadas, or stherwise is made subseguent to the child support order,
"State" maans a State of the United States, the District of Columbiz, the Commonwealth of Puaro Rico,
the territories and possessions of the United States, and Indian country (as defined in section 1151 of dile
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(c) Reguirements of child support orders. A child support arder made by a court of a State is made
consistently with this section-if- : , o .' : _
(1) a court that makes the order, pursuant to the laws of the State in which the court is located and
 subsections {e), (f), and (g)-- I '
(A} has subject maiter jurisdiction to hear the matter and enter such an order; and
(B) has personal jurisdiction aver the contestants; and . :
{2} reasonabile notice and opportunity to be heard is given to the contestants,

(d) Continuing jurisdiction. A court of a State that has made a chitd support order consistently with this
section has continuing, exclusive jurisdiction over the order if the State is the child's State or the residence
of any individual contestant uniess the court of another State, acting in accordance with subsections (e).
‘and (f), has made a modification of the order. : ' '

(e) Authority to modify orders. A court of a State may modify a child support order issuad by a court of
another State if-- ' : : '
(1} the court has jurisdiction to make such a child support order pursuant to subsection (i); and
(2) (A) the court of the other State no longer has continuing, exclusive jurisdiction of the child support
order becauss that State no longer is the child's State or the residence of any individual cantestant; or
(B) each individual contestant has filed written consent with the State of continuing, exclusive

jurisdiction for a court of another State to modify the order and assume continuing, exclusive jurisdiction
over the order. :

{f) Recognition of child support orders. If 1 or more child support orders have been issued with regard to.an
. obligor and & child, a court shall apply the following rules in determining which order to recognize for
- purposes of continuing, exclusive jurisdiction and enforcement: oo : :

(1) If only 1 court has issued a child support order, the order of that court must be recognized.

- {2) If 2 or more courts have issued child support orders for the same obligor and child, and only 1 of the
courts would have continuing, exclusive jurisdiction under this section, the order of that court must be '
recognized. ‘ : - : : .

(3) If 2 or more courts have issued child support orders for the same abligor and chiid, and more than 1
of the courts would have continuing, exclusive jurisdiction under this section, an order issued by a court in
the current home State of the child must be recognized, but if an order has niot been issued in the current
home State of the child, the order most recently issued must be recognized,

(4) If 2 or more courts have issued child support orders for the same obligor and child, and none of the
courts would have continuing, exclusive jurisdiction under this section, a court having jurisdiction over the
parties shall issue a child support order, which must be recognized. ' ,

(5) The court that has issued an order recognized under this subsection is the court having continuing,
exclusive jurisdiction under subsection {d). _ : '

(g) Enforcement of modified orders, A court of a State that no tonger has continuing, exclusive jurisdiction
of a child support order may enforce the order with respect to nonmodifiable obligations and unsatisfied

obligations that accrued before the date on which a modification of the order is made under subsections (e)
and {f). ' ‘ . ,

{h) Choice of law. _ :

(1) In general. In a proceeding to establish, modify, or enforce a child support order, the forum State's
law shall.apply except as provided in paragraphs {2} and (3).

(2) Law of state of issuance of order. In interpreting a child support order including the duration of
current payments and other obligations of support, a court shall apply the law of the State of the court that
issued the order, : :

(3} Period of limitation. In an action to enforce arrears under g chiid support order, a court shali apply
the statute of limitation of the forum State or the State of the court that issued the arder, whichever
statute provides the longer period of limitation.,

{1} Registration for modification. If there iz no individual contestant or child residing in the issuing State,
the party or suppart enforcament agency sesking to modify, or to modify and enforce, a child support ordar
tssued in another State shail register that order in a State with jurisdiction over the nonmovant for the
purpeses of modification, ' '
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F History:

(Added Oct. 20, 1994, « P.L. 103-383, § 3(a), + 108 Stat. 4{} 4; Aug. 22, 1996, # L. 104-193, Title

III, Subtitle C, §322 + 110 Stat, 7?91 Aug 5, 1997, + P.L. 1&*3-33,1’;’[!&\/ Sub’cltleF Ch3 "§ 5554,
+ 111 Stat. 636.)

¥ History; Anciliary Laws and Directives:

1. Amendments
4 2.-Other provisions

F 1. Amendments:

1996. Act Aug. 72, 1906 {effective as provided by § 395 of such Act, whlc:h appears as 42 USCS § 654
-note), in subsec. (a)(2), substituted "subsections (&), (f}, and (i)" for "subsection (e}"; in subsec. (b),
inserted the paragraph defining "child's home State"; in subsec. (¢}, in the introductory matter, inserted
"by & court of a State" and, in para. (1}, inserted "and subsections (e), (f), and (g)"; in subsec. (d),
inserted "individual" and substituted "subsections {e) and {f}" for "subsection (e)"; in subsec. (e}, in the
introductory matter, substituted "modify a child support order issued"” for "make a modification of a child
support order with respect to a child that is made”, in para. (1), inserted "pursuant to subsaction ()", in
para. (2), inserted "individual" wherever appearing and, in subpara. (B), substituted "with the State of
continuing, exciusive jurisdiction for a court of another State to modify the order and assume" for “to that
court's making the modification and assuming”; redesignated subsecs. {f} and {g) as subsecs. (g) and (h),
respectively; added new subsec. (f}; in subsec. (g) as redesignated, in the heading, substituted "modified"
for "prior" and, in the text, substituted "subsections () and (f)* for "subsection {e)"; in subsec. (h) as
redesignated, in para. (2), inserted "including the duration of current payments and other Dbhgatmns of
support" and, in para. (3), inserted "arrears under"; and added subsec. {i). :

1997. Act Aug. 5, 1957, § 5554 (efiective as if included in the enactment of Title III of Act Aug. 22, 1997,

% Pl 104-193, as provided by § 5557 of the 1997 Act, which appears as 42 USCS & 608 note), in subsec.
{F), in. para (4), substituted “a court having jurisdiction over the parties shall issue a child support arder,
which must be recognized.” for "a court may issue a child support order, which must be recognized.” and,

in para. (3), inserted "under subsection {d)".

* 2, Other provisions:
Congrassional fmdmgs, statement of pohcy, and daciaration uf PUTROSESs, Ar:t QOct. 20, 1994
« P.L, 103-383, § 2, » 108 Stay, 4063, provides: :
“(a) Findings. The Congress finds that-—-
"(1) there is a large and growing number of cm}d support cases annually involving disputes between
pa rents who reside in different States;
"(2} the laws by which the courts of different Jur:sdictmns determine the!r authority to estabiish chiid
- support orders are not uriform;
"(3) those laws, along with the limits imposed by the Federal aystem on the authority of each State wo
talke certain actions cutside its own baundaries—-

"(A) encourage noncustodial parents to relocate outside the States where their children and the
custodial parants reside to avoid the jurisdiction of the courts of such States, resulting in an.increase in the
amount of interstate travel and communication required to establish and collect on child support orders and
a burden on custedial parents that is expensive, time consuming, and disruptive of oc:cupat:ons and
commercial activity;

"(B) contribute to the press sing problem of relatively low i—»vmis of chilG support payments in interstate
caseas and o ineguities in child support payments isvals that are haszed sole W on the noncustodial parant's
choice of residence;

"(C) encourags a disregard of court orders resulting in massive arrearages nationwids:

"(D) allow noncustodial parents to avoid the pavment of reaularly scheduled child support payments
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- fos extens:ve periods of t:me resu!tmg in Substantral nardsmp for the children for whom support is due and
* for their custodians; and

"(E) lead to the excessive relltqgatmn of cases and to the establishment of ccmfllctmg arders by the

courts of various. jurisdictions, resulting in confusion, waste of ]UdlCia] resaurces disrespect for the courts,
and a diminution of public confidence in the rule of taw; and :

"4y amiong the results of the conditions described in this subsection are-- ‘ '

‘ "(A) the failure of the courts c-f the States to give full faith and credit to the judicial proceedmgs of
the other States;
- ™(B) the deprwatlon of rights of liberty and property without due process of law;
"(C) burdens on commerce among the States; and
"(D} harm to the welfare of children and thelr parents and other custodians.

"(b) Statement of policy. In view of the findings made in subsection (a}, it is necessary to estabiish
national standards under which the courts of the various States shall determine their jurisdiction to issue a
child support order and the effect to be given by each State to child support orders issued by the courts of
other States. -

"(c) Purposes, The purposes of this Act [this section and this notel are—

"(1) to facilitate the enforcement of chitd suppuort orders among the States; :
"(2) to discourage continuing interstate controversies over chiid suppoit in the'interest of greater
financial stability and secure family relationships for the chitd; and '

“{3} to avoid Jurtsdrctional competmon and conflict among State courts in the establishment of child
support orders.",

Notes:

¥ Related Statutes & Rules:

Full faith and credit given to judicial proceedings of state, territory, or possession, generally, 28 U 5058

et
1738

Full faith and credit given to child custody determinations, 25 U

¢ b
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Federal Procedure: '
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Under 28 USCS &8 1738, 17388, bankruptcy court had to give preciusive effect to California's statutes
which mandatéd accrual of interest on debtor's nondischarged unpaid child support and application of chiid
support payments., Witaschek v Sacramento County Bureau Family Subport (In re Witaschek) (2002, BC ND
Olcia) 276 BR 668, ' A - :

Where mother and child were resifdents of Kentucky and fathe.r was resident of South Dakota at time of
' reglstratron of 1994 order m South Bakota, hetther party nor ch:ld wers res:dents of Ohro and thus, under-

bacause it was no longér child's residence and it was not residence of any of partles Barnes v Matzner
(Z003) 2003 :;D 42, 661 i\swzd 372, : .
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