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STATEMENT OF FACTS

Amici curiae, the Ohio Hospital Association (“OHA™), the Ohio State Medical
Association (“OSMA™), and the American Medical Association (“AMA”), incorporate the
Statement of Facts submitted by Appellants in this case.

INTEREST OF AMICT CURIAE

This case is of utmost importance to the medical community. It involves the fundamental
right afforded by the Ohio Constitution to a fair jury trial in the context of a medical negligence
action. It also involves a $30 million judgment which:

* according to the trial judge, was tainted by improper conduct of counsel and erroneously
admitted evidence, and was influenced by the passion and prejudice of the jury, and
s according to the court of appeals, was “manifestly excessive.”

Ohio’s medical community and the mllll;ms of Ohioans that it serves cannot withstand
tainted verdicts, especially oﬁes of this magnitude, without ramifications to the heaith care
system at large. The risk of tainted judgments, let alone excessive ones, being upheld against
medical providers will undoubtedly have a negative impact on Ohio’s medical liability insurance
market and, ultimately, on Ohio’s patient population as patients find it more difficult to obtain
access to needed medical services.

Earlier this decade, “the Ohio liability insurance market began to slip into what we now
recognize as a crisis.”' In response, the General Assembly enacted S.B. 281 to address concerns
that Ohio medical liability insurance had become unaffordable and, thus, was impacting Ohio’s

patient population due to physicians leaving the state, retiring early, or ceasing to perform high

risk procedures. A report prepared by the Ohio Department of Insurance in 2004, confirmed that

! Final Report and Recommendations of the Ohio Medical Malpractice Commission, April 2005,
at 3 (“Ohio Medical Malpractice Commission’s Final Report™), attached hereto as Exhibit A (but
without all of the exhibits).
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“high medical liability premiums are having an effect on health care services in Ohio, and that
Ohio could soon face a crisis of access to care.”™ “While the Ohio medical liability market is

beginning to recover, it is still in a state of crisis.”

And, “the primary driver of medical
malpractice rates is the costs associated with losses and defense of claims.” It is against this
backdrop that amici curiae urge the Court to establish a rule of law to protect medical providers
from tainted and/or excessive verdicts.

The OHA is a private nonprofit trade association established in 1915 as the first state-
level hospital association in the United Staies. From its first major legislative undertaking
involving the federal Harrison Narcotic Act, the OHA has provided a mechanism for Ohio's
hospitals to come together and develop health care legislation and policy in the best interest of
hospitals and their communities. The OHA is comprised of more than one hundred seventy
(170) private, state and federal government hospitals andL ;110re than forty (40) health systems, all
located within the state of Ohio; these hospitals and health systems employ more than 240,000
employees. The total number of people working in Ohio hospitals, including physicians and
volunteers is 303,000. The OHA’s mission is to be a membership-driven organization that
provides proactive leadership to create an environment in which Ohio hospitals are successful in
serving their communities.

The OSMA is a non-profit professional association founded in 1835 and is comprised of
approximately 16,000 physicians, medical residents, and medical students in the State of Ohio.

The OSMA’s membership includes most Ohio physicians engaged in the private practice of

medicine, in all specialties. The OSMA strives to improve public health through education, to

21 ats.
31d. at 6.
‘1d. at7.
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encourage interchange of ideas among members, and to maintain and advance the standards of
practice by requiring members to adhere to the concepts of professional ethics.

The AMA, an Illinois nonprofit corporation, is the largest professional association of
physicians, residents and medical students in the United States. It has approximately 240,000
members who practice in every state and in every medical specialty. The objectives of the AMA
are to promote the science and art of medicine and the betterment of public health.’

ARGUMENT

While all of the propositions of law upon which this Court has accepted review in this
case are important to amici curiae, the focus of this brief is Proposition of Law No. III set forth

below.

PROPOSITION OF LAW NO. I1I:

When the jury renders an excessive verdict after hearing surprise testimony
suggesting damages exceeding those supported by plaintiffs expert reports,
and after a trial and closing argument pervaded by attacks on the defendants
and appeals to religion, race, and economics, a trial judge does not abuse his

discretion by concluding that the verdict is influenced by passion and
prejudice requiring a new trial rather than remittitur.

This case addresses the fundamental right afforded by the Ohio Constitution to a fair jury
trial in the context of a medical negligence case. Ohio Constitution, Article I, §5. The right to a
fair jury trial 1s guaranteed to all litigants, not just for their benefit but also for the benefit of afl
Ohio citizens. Perhaps nowhere does the impact of this right extend beyond the litigants to the
public at large more than in medical negligence cases. This is particularly true given the

complex medical issues involved in medical negligence cases and the fragile nature of Ohio’s

> The AMA and the OSMA are participating in this brief in their own persons and as
representalives of the Litigation Center of the American Medical Association and the State
Medical Societies (“Litigation Center”). The Litigation Center was formed in 1995 as a coalition
of the AMA and private, voluntary, non-profit state medical societies to represent the views of
organized medicine in the courts.
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health care system, which continues to struggle to overcome a medical liability insurance crisis
while striving to make quality, affordable health care available to all Ohio citizens.

For these reasons and the reasons set forth below, amici curiae urge this Court to
reinstate the well reasoned decision of the Trial Court granting the defense a new trial so that the
dispute at issue in this case can be heard and decided by a jury based upon the merits, thereby
affording the litigants to this case and all Ohio citizens the opportunity for the fair trial that they

deserve.

A, It Is Impossible To Get A Fair Jury Trial Where The Evidence® Presented To
The Jury Is Obscured And/Or Manipulated.

As this Court is well-aware, an essential component for a fair jury trial is the existence of
a panel of eight Ohio citizens who are each able and willing to make a fair and impartial decision
based upon the evidence presented to them. See Civ.R. .38(B). ;However, even the best
intentioned jury panel cannot provide a fair jury trial where the evidence presented to them for
consideration is obscured and manipulated beyond recognition. This is true of the evidence in
any case, but is critical in medical negligence cases where the evidence is already extremely
difficult for a lay jury to understand and process. Because é jury is obligated to consider the
evidence it is given, distorting and misrepresenting that evidence irreparably taints the entire
process and dispels any hope of faimess or justice.

1. Any attempt by counsel to misrepresent medical testimony to a jury
must be prohibited because it eliminates the possibility of a fair trial.

In a medical negligence action, the jury is generally asked to decide whether the plaintiff

® Because the inappropriate conduct of Plaintiff”s counsel affected the evidence that was
presented to the jury, the term “evidence” is used broadly throughout this brief to include both
the evidence itself and the conduct of Plaintiff’s counsel.
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can satisfy threc separate, but interrelated elements.” See Bruni v. Tatsumi (1976), 46 Ohio St.2d
127, 131, 346 N.E.2d 673, 677. It must first decide whether each defendant provided care that
was inconsistent with the appropriate standard of care for his or her medical specialty. Id. See
also Littleton v. Good Samaritan Hospital and Health Center (1988), 39 Ohio St.3d. 86, 92, 529
N.E.2d 449, 454; Cooper v. Sisters of Charity of Cincinnati (1971), 27 Ohio St.2d 242, 250, 272
N.E.2d 97, 102, If the jury decides that the care provided by any defendant was below the
appropriate standard for that provider's specialty, the jury must next decide whether the below
standard care that it identified was the direct and proximate cause of harm to the plaintiff. Bruni,
46 Ohio St.2d 127, 131. If the answer to that question is yes, the jury must decide the nature and
extent of damage caused, and the appropriate monetary value that should be assigned for that
injury.

In order to consider and reach a determination with respect to each of: t‘hese elements, the
jury is provided with evidence in the form of medical records, testimony of fact witnesses,
testimony of expert witnesses, etc. While some of the evidence presented will deal with only one
of the elements for determination by the jury, otﬁer evidence will deal with two or even all three
elements.

Much of the evidence presented in a medical negligence case, particularly with respect to
issues of liability, is expert medical testimony. Specifically, before a jury can determine whether
a defendant is liable to the plaintiff, it needs to consider both evidence addressing the appropriate
standard of care that applies to that defendant in his or her area of medical specialty and evidence

addressing the way that the available medical care can or cannot impact a patient’s outcome.

7 The term generally is used to reflect the fact that medical negligence cases can proceed with a
stipulation as to some of the elements, leaving the jury to determine only the remaining elements.

In the case at bar, the jury was asked to determine all three elements as there were no stipulations
on any of the elements of the claim.
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These are incredibly complex concepts that are presented through physicians who have spent
many years gaining their knowledge, but only have a few hours to teach these concepts to a lay
jury. Undoubtedly, we expect a great deal from a jury — they must digest the evidence
sufficiently to apply it to the facts of the case and use it fo judge the actions of the named
medical providers. Add to this task the fact that there is almost always disagreement between
and among the experts retained by the respective parties and it is clear that this most critical
evidence is highly susceptible to confusion.

Although not witnesses themselves, the trial attorneys spend more time speaking in front
of the jury than anyone else during the course of a trial. This provides them with several
opportunities to interject their personal opinions or interpretations regarding the evidence. These
opportunities are present during voir dire, opening statements and closing arguments, as well as
dunng direct and cross-examinations. At each of these opporfunities, some “poetic ficense” may
be appropriate where the respective parties reach different conclusions based upon the same
evidence or genuinely recall the evidence differently. Conversely, intentional misrepresentation
of the evidence is never appropriate. See Fehrenbach v. O’Malley (2005) 164 Ohio App.3d 80,
91, 841 N.E.2d 350, at | 23 (citing Pesek v. Univ. Neurologists Assn., Inc. (2000), 87 Ohio St.3d
495, 721 N.E.2d 1011). In fact, as already recognized by this Court, “{t]he proper role of an
attorney at the trial table is not that of a contestant seeking to prevail at any cost but that of an
officer of the court, whose duty is to aid in the administration of justice and assist in surrounding
the trial with an air conducive to an impartial judgment.” Jones v. Macedonia-Northfield
Banking Co. (1937), 132 Ohio St. 341, 349-350, 7 N.E.2d 544, 548.

In the case at bar, numerous medical expert witnesses were called representing a variety

of medical specialties by each of the parties. See McLeod v. Mt. Sinai Medical Ctr. (2006), 166
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Ohio App. 3d 647, 663, 853 N.E.2d 1235, 1247 (Karpinski, J., dissenting). These included an
expert in pediatric neurology and a maternal-fetal medicine expert. Id. The position presented
through the Plaintiff’s experts was that the various Defendants fell below the standard of care in
their medical specialties and their failures were the proximate cause of his injuries. 7d.
Conversely, the position presented through the Defendants’ experts was that the care provided
was appropriate and in conformance with the applicable standard of care and did not proximately
cause Plaintiff’s injuries. Id. Throughout the presentation of all of this evidence on the two
issues that comprise the “liability” determination, Plaintiff’s counsel relentlessly misrepresented
key aspects of the medical evidence, often defying judicial admonishments in the process. /d at
666. As explained by Judge Karpinski in the dissenting opinion, examples of this flagrant
misrepresentation included the repeated and intentional misuse of the term “fetal distress” to
equate t(')t'imminent death from asphyxia and the misuse of the term “emergency c-secﬁdr;” to
equate to a crisis requiring immediate action rather than simply an unscheduled c-section. I,
These mischaracterizations were inconsistent with the meanings that were consistently
attributed to those terms by all of the medical providers using them while providing care to the
Plaintiff. /d. For a jury struggling to understand a deceleration on a fetal monitor strip (let alone
whether it is good, bad or somewhere in between), counsel’s assigning improper meaning and
significance to medical terms makes the jury’s role to fairly consider the evidence impossible.
By misrepresenting the evidence addressing liability, Plaintiff's counsel tainted the evidence
relating to the issues of lability and denied the parties, and the public, a fair jury trial in this
case. See Maggio v. Cleveland (1949), 151 Ohio St. 136, 84 N.E.2d 912, paragraph two of the
syllabus; see also Drake v. Caterpillar Tractor Co. (1984), 15 Ohio St.3d 346, 350, 474 N.E.2d

291, 293 (applying the holding in Maggio to closing arguments). This must be rectified.
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B. Where Tainted Evidence Addressing Liability Has Been Presented To A
Jury, The Only Available Remedy Is To Order A New Trial

Where evidence presented to a jury is tainted, the decision made by the jury based on
such evidence is also tainted. In that instance, it is incumbent upon the court to provide a remedy
because neither party received the fair trial guaranteed by the Ohio Constitution. See Manigault
v. Ford Motor Company (2002), 96 Ohio St.3d 431, 433, 775 N.E.2d 824, 826 (holding that a
new trial was the appropriate remedy, because defense counsel presented evidence that was
“seriously misleading”). In order to identify the most appropriate remedy in a medical
negligence case where the issue is tainted evidence, the court must determine which elements the
evidence addressed. Where the tainted evidence only addressed the element of damages,
remittitur may be appropriate. See Brooks v. Wilson (1994), 98 Ohio App.3d 301, 307, 648
N.E.2d 552, 556. Conversely, where the tainted evidence addressed the elements of standard of :-
care, proximate causation, or both, the only appropriate remedy is a new trial. See id. See also
| Manigault v. Ford Motor Company, 96 Ohio 5t.3d 431, 433.

-

1. Remittitur is an incomplete and inadequate remedy where the
evidentiary error relates to liability.

Remittitur is one remedy available to trial courts where tainted evidence was produced
during trial. This remedy is designed to correct an unfair judgment where the court’s only
concern is the amount of the verdict awarded by the jury. Because remittitur does not disturb the
liability determination, it is necessarily premised upon the conviction of the Court that the
evidence that addressed both standard of care and causation was not tainted. Therefore, this
remedy is only appropriate where the tainted evidence related exclusively to the element of
damages and valuation. Because the case before this Court involved tainted evidence addressing

“both standard of care and proximate causation, remittitur is not an appropriate remedy.
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Prior to the trial herein, the Plaintiff submitted reports estimating the cost that would have
to be incurred to provide his care for the balance of his lifetime. The reports reflected care by a
home health care aide, not a registered nurse or other medical professional, and stated an
estimated value between $4,303,088 and $6,413,639. Accepting these figures, the defendants
did not retain an expert of their own to refute the estimated cost of care. Although there was
absolutely no evidence supporting the need for any registered nursing care and no mention of
registered nursing care in the reports submitted prior to trial, the Plaintiff presented evidence at
trial that if the same level of care were provided by a registered nurse, it would cost thee times
as much as previously reported for an aide. McLeod, 166 Ohio App. 3d. 647, 663 (Karpinski, J.,
dissenting). Permitting the Plaintiff to present this evidence to the jury, both through the
economist and through a medical expert witness, was improper and denied the parties a fair trial
because it artiﬁcially'linﬂated the value of Plaintiffs claim.® If this were the only improper
evidence, remittitur may provide an appropriate remedy. But, here, the improper evidence
permeated throughout the trial and affected everything, including the elements required to
establish liability. Therefore, remittitur here would provide an incomplete and inadequate
remedy.

2. A new ftrial is the only appropriate remedy where the evidentiary
error relates to liability.

A new trial is another remedy available to trial courts where tainted evidence was
produced during trial. This remedy is designed as a “do over” when a fair trial was not afforded
on the first attempt. Unlike remittitur, which cannot correct errors addressing issues of liability,
a new trial does provide a means of correcting errors where evidence presented to a jury that

addressed either standard of care or causation was tainted. Because the case before this Court

# McLeod, 166 Ohio App. 3d. 647, 663 (Karpinski, J., dissenting).
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involved tainted evidence addressing issues of both standard of care and proximate causation’, a
new trial is the only appropriate remedy.

The record is replete with examples of misrepresentations of the evidence by Plaintiff's
attorney during the trial. As referenced above, this includes repeated attempts with multiple
witnesses to misrepresent the meaning and significance of key medical terminology used by the
medical providers. This conduct rendered the well meaning jury utterly incapable of reaching a
fair decision on the merits relative to the liability determination. Specifically, liability is an all or
nothing proposition based upon the Plaintiff's ability to establish a deviation from the standard of
care and proximate causation to a preponderance of the evidence. There is simply no way for the
trial court to remove the tainted evidence from the scales of justice to see if they no longer tip in
favor of liability. Only by presenting untainted evidence to a jury for consideration can a fair

determination be made. This requires a new trial.

C. The Impact Of Unfair Jury Trials In Medical Negligence Actions Reaches
Far Beyond The Litigants

Anytime justice is not served because parties to litigation are denied a fair jury trial, Ohio
citizens are injured. While the parties to the litigation are the most immediately and directly
affected, nonparties to the litigation are not spared. Not only do they experience a loss of faith in
the system of justice, but in the context of medical negligence cases, nonlitigants also face the
risk of loss of medical services caused by the impact of the tainted judgment(s) on the individual
provider(s) or the health care system generally. Although every single tainted verdict will not
necessarily have a noticeable impact beyond the litigants, a tainted verdict that is excessive -- or
the cumulative result of multiple tainted verdicts -- will likely harm the medical liability

insurance market, self-insured hospitals, and Ohio’s patient population.

? Id at 665-666 (Karpinski, J., dissenting).
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It 1s no secret that Ohio has been facing a crisis in the area of medical liability insurance.
See Ohio Commission’s Final Report. Since 2000, nine medical liability carriers left the Ohio
insurance market. fd. at 4. Health care providers, such as doclors and hospitals, faced
significant increases in premiums. Id. News stories throughout Ohio featured doctors who were
closing their doors or limiting their practices because they were unable to obtain affordable
insurance coverage. During this same time, numerous hospitals closed maternity wards and
eliminated other patient services. Many closed their doors entirely. In fact, over the course of
the past decade, at least thirty-two (32) different hospitals have closed in Ohio due, in large part,

to the financial strains placed upon those institutions as a result of increased insurance costs,'®

' The OHA maintains an updated list of hospital closures in Ohio from 1980 to the present.
Many of the closures are clearly attributable to financial losses. From 1994 through 2003,
approximately 32 different hospitals were closed, compared with only 22 during the prior
fourteen-year period. The affected hospitals include: 2003: UHHS Saint Michael Hospital;
Deaconess Hospital. 2002: Riverside Mercy Hospital. 2001: River Valley Health System (two
hospitals); Doctors Hospital North; Columbus Community Hospital; Mercy Hospital Hamilton.
2000: Bethesda Oak Hospital; Mt. Sinai Medical Center-University Circle; Youngstown
Osteopathic Hospital; Veterans Memorial Hospital; Richland Hospital; Franciscan Medical
Center; Oak Hill Community Medical Center. 1999: Saint Luke's Medical Center; MedCenter
Hospital. 1998: Jewish Hospital (2 campuses consolidated into one location); Peoples Hospital;
~ Dettmer Hospital; Stouder Memorial Hospital; and Piqua Memorial Medical Center (services
consolidated at the new Upper Valley Medical Center, so net loss of just two hospitals, not
three). 1996: Fallsview Psychiatric Center; St. Joseph Riverside; Warren General Hospital,
Western Reserve System — Southside; Care Unit Hospital; Woodside Hospital; Dartmouth
Hospital; Mercy Hospital. 1995: Molly Stark Hospital. 1994: Emerson A. North Hospital;
Parkview Hospital; Potters Medical Center; St. Joseph Hospital and Health Center; Brentwood
Hospital. 1993: Kettering-Mohican Area Medical Center. 1991: MetroHealth Hospital for
Women. 1990: St. John Hospital of Cleveland. 1989: Wellington Community Hospital. 1988:
Central Ohio Adolescent Center; Northeastern Ohio General Hospital. 1987: Southern Hiils
Hospital. 1986: Kaiser Foundation of Cleveland; Wayne General & Podiatry. 1985: Rickly
Memorial — Ohio Masconic Home; Woodland Centers; University of Cincinnati/Christian R.
Homes Division. 1984: Shaker Medical Center Hospital, Women's Hospital. 1983: New
London Hospital; New Horizon Center Hospital; Frazier Health Center. 1982: Dayton Children's
Psychiatric Hospital; Fairhill Mental Health Center. 1981: Bay View Hospital; St. George
Hospital. 1980: Gibbons Hospital.
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The trend continues today. (In fact, Mt. Sinai Hospital in Cleveland, Ohio, one of the defendants
in this case, has recently closed its doors.)

Over the period from 2001 through 2005, Ohio’s five largest medical malpractice
msurers, which cumulatively write about two-thirds of the Ohio market, expenienced an
aggregate increase in physician and surgeon malpractice insurance rates of 194.7%. Id. While
there have been some recent signs that Ohio’s medical hability insurance market is beginning to
stabilize'!, medical malpractice insurance rates in Ohio are still extremely high overall, and
particularly in certain geographic areas and medical specialties. For instance, in 2005, a
neurological surgeon practicing in Ashtabula, Geauga, Lake, Mahoning, Portage or Trumbull
Counties could expect to pay $227,599 for a fully mature claims made policy with limits of $1
million per claim and $3 million aggregate (“$1M/$3M,” amounts which represent typical policy
lilnits). See Ohio Department of Insu;ance Table, “Ohio Physicians Surgeons Medical
Malpractice Rates: Selected Specialties by County,” “Neurological Surgery,” attached hereto as
Exhibit C. A neurological surgeon practicing in Cuyahoga or Lorain Counties might expect to
pay $252,888 for that policy. An OB/GYN practicing in those counties could expect to pay
$190,407 to  $211,563 in 2005 for a $1M/$3M policy. See Ohio Department of Insurance Table,
“Oﬁio Physicians Surgeons Medical Malpractice Rates: Selected Specialties by County,”
“OB/GYN,” attached hereto as Exhibit D.

Even as Ohio malpractice insurance rates increased dramatically, the total costs for

medical malpractice claims (including costs for payments to claimants and costs for investigation

and defense of claims) exceeded medical malpractice premiums. Over a three-year period,

,"' Shannon Mortland, Docs Find Relief at Last; Tort Reform Helps Apply Brakes to Steep
Malpractice Insurance Hikes; More Physicians Staying in Ohio, CRAIN’S CLEVELAND BUSINESS,
Sept. 11, 20006, attached hereto as Exhibit B,
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encompassing 2001 through 2003, for every $1.00 of premium received, Ohio’s five largest
medical malpractice insurers paid out $1.23 for claims. See Ohio Department of Insurance
Table, “Premium, Losses, and Cost of Investigation and Defense,” attached hereto as Exhibit E
(showing the ratio of total claims costs to premiums experienced by Ohio’s five largest medical
malpractice insurance carriers was 123.7%)."

This documented increase in medical malpractice costs has had a substantial impact on
physicians in Ohio, according to a recent survey conducted by the ODI. See Ohio Department of
Insurance Report, “Physician Medical Malpractice Insurance Survey,” attached hereto as Exhibit
F. The survey found that nearly forty percent of respondents had retired or planned to retire in
the next three years because of rising insurance costs. Id. (Only nine percent of respondents
were over age sixty-four.) Id. In particular, physicians in high-risk fields such as neurology and
specialty surgery, associated with the highest ra;es of malpractice insurance, were especially
- likely to retire. fd. Increases in medical malpractice insurance rates affect patient care in other
ways as well. Sixty-six percent of the physicians who responded to the ODI survey reported that |
they have tumed down high-risk patients or referred high-risk procedure patients elsewhere. Id.
The results of the ODI survey indicate that this Court’s decision as to whether a plaintiff may
enjoy the overcompensation received as a result of an unfair trial will have far-reaching effects.

This Court’s decision will also have a significant impact on self-insured entities in Ohio.
As many as 50% of Ohio hospitals are self-insured for liability risks. When self-insured
hospitals are required to increase their reserves for claims (as they would be to account for the
increased risk emanating from the appellate court’s decision), they must reallocate resources.

- This often means cutting other programs and services offered to patients, employees, and the

"2 This information was compiled by the National Association of Insurance Commissioners and
is believed to be the most recent data available for this information.
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community at large. It is not possible for the healih care industry to fund the overcompensation
of plaintiffs at the same time that it pursues other goals such as caring for the uninsured!® and
furthering medical research, especially since this overcompensation occurs in the context of a
system with limited resources.

The health care system in Ohio is in a vulnerable state. As a result of an ongoing
malpractice insurance crisis, Ohio has already lost physicians and medical facilities and remains
i jeopardy of further losses. Any unnecessary insult to this system must be avoided.
Overcompensation following an unfair jury frial is just such an unnecessary insult.

CONCLUSION

Jurors seated in a medical negligence action assume a tremendous responsibility. They
are asked to take a crash course in medicine that involves nothing more than a series of one-way
lectures by “educators™ who usually disagree in many r:aspccts. Armed with only this limited
education, the jury is then asked to judge the propriety of a medical provider’s care and, where
the care is found lacking, to determine how the patient was affected and assign a dollar value, A
jury cannot be expected to accomplish this daunting task with tainted evidence. Tainted
evidence absolutely precludes a fair jury érial.

The Ohio Constitution guarantees parties to litigation a fair jury trial in an Ohio
courtroom. Where tainted evidence has denied litigants this fundamental right, it is incumbent
upon the trial court to fashion a remedy. One such remedy is remittitur, but that remedy must be
strictly limited to situations where the only evidentiary concerns deal with issues relating to the
amount of damages awarded. Where the evidentiary concerns deal with issues relating to

hability, the only appropriate remedy is to order a new trial. Because the evidentiary abuses in

'3 Based upon financial information provided to OHA by its members Ohio hospitals provided
more than $636.5 Million in charity care and more than $1.2 billion in total community benefit in
2004. The figures are still being finalized for 2005, but are expected to be even higher.
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the case at bar, predominantly related to the conduct of Plaintiff’s counsel, permeated damage
and hability issues, a new trial is the only way to afford the parties the fair jury trial to which
they are entitled.

The outcome of this case and the cases that follow will have an impact on Ohio's fragile
health care system. Contributing to the system’s fragile state are the financial strains of an
insurance crisis that are only further aggravated by excessive jury verdicts. Where the excessive
jury verdict is the result of an unfair jury trial, this is a strain that can and must be avoided.
Ordering a new trial will afford all parties the opportunity for a fair jury trial. At the same time,
it will eliminate the tainted and excessive $30,000,000 judgment and the correlating strain that
these types of judgments (and their rigks) impose on a system that is already vulnerable.

Additionally, the outcome of this case will have an impact upon the conduct of attorneys
practicing in Ohio courtrooms in the future. Condoning egfegious behavior of counsel by
allowing a verdict to stand will encourage others to do the same in order to reap similar rewards
for themselves and their clients. Truth and fairness will fall victim to theatrics and histrionics.
In response, this Court can expect to see similar behavior develop from opposing counsel who
see no alternative. Obviously, such a situation is not conducive to the orderly administration of
justice, and would leave Ohio citizens with a guarantee that they cannot get a fair jury trial in this

State.
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For these reasons and those stated previously herein, this Court should reverse the Eighth

District Court of Appeals' decision reinstating the verdict and order a new trial.

Respectfully submitted,
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1. INTRODUCTION
Overview

The Ohio Medical Malpractice Commission was created in 2003 in legisiation to
address the medical liability crisis in Ohio. That legislation, Senate Bill (“S.B.”) 281 (R~
Goodman), was enacted in response to concerns that rapidly rising medical malpractice
insurance premiums were driving away health care providers and compromising the ability
of Ohio consumers to receive the health care they need.! The bill contained a comprehensive
set of tort reforms aimed at addressing litigation costs and stabilizing the Ohio medical
malpractice market. Governor Bob Taft signed S.B. 281 on January 10, 2003. The bill
‘became effective on April 11, 2003.

In order to further analyze the causes of the current medical liability crisis, and to
explore possible solutions in addition to tort reform, S.B. 281 created the Qhio Medical
Malpractice Commission (“Commission”). The Commission is composed of nine members,
including representatives of the insurance industry, health care providers, and the legal
system. (Exhibit A). The Commission’s first meeting was held in May 2003 and at the
June meeting Commission members adopted the following mission statement:

“Provide available, affordable, and stable medical liability coverage for the Ohio Medical

Community while providing for patient safety and redress for those who are negligently -

harmed.”

The Commission’s statutory requirements and mission statement indicate a desire
among all members to conduct a thorough analysis of the causes of the current crisis. All
Commission members are united in their intent to avert another crisis in which the health
care of Ohio consumers could be compromised, and to mitigate the current crisis as
possible. The Commission does note that many members voiced concern with the overall
health system, including reimbursement rates for Ohio providers. Although reimbursement
may be relevant to the affordability of medical liability coverage, the Commission has not
examined that issue.

The enactment of 5.B. 281 in Ohio was intended to respond to concerns raised by
providers that Ohio medical liability insurance had become unaffordable, thereby creating a
situation where medical liability insurance was no longer available to certain physicians.?
Ohio’s. tort reform efforts were preceded by enactment of similar laws in other states.
Among the states already with medical malpractice tort reform are Colorado, Indiana,
Wisconsin, Louisiana, California, and New Mexico. These states are commonly referred to
as “non-crisis” states as defined by the American Medical Association. A primary feature
of such tort reform, including Ohio's, is caps on non-ecomomic damages in medical
malpractice lawsuits. While caps in some states include caps on economic damages
{Colorado, Virginia, and Indiana) and lower caps than Ohio implemented, Ohio established
caps on non-economic damages generally at $500,000, with a $1,000,000 cap for
catastrophic injuries involving permanent and substantial physical deformity, loss of a limb
or bodily organ system, or for an injury that deprives a person of independently caring for
himself and performing life-sustaining activities.



Senate Bill 281 also changed the statute of repose to generally bar claims initiated
more than four years after the occurrence of the act or omission constituting the basis of the
claim, requited a plaintiff's attorney whose contingency fees exceed the applicable amount
of the limits on damages to file an application in the probate court for approval of the fees,
and mandated lawsuit data reporting to the Department of Insurance.

Charge of Commission

As provided by 8.B. 281, the Commission has two charges. First, the Commission is
required to study the effects of the tort. reforms contained in S.B. 281 on the medical
malpractice marketplace. Second, the Commission is required to investigate the problems
posed by, and the issues surrounding, medical malpractice. The Commission is required to
submit a report of its findings to the Ohio General Assembly in April 2005,

Another piece of legislationAimpacting the Commission, Senate Bill 86 (R-Stivers),
became effective on April 13, 2004, (Exhibit-B). Senate Bill 86 added several additional
charges to the Commission’s mission. Those new charges require the Commission to

. Study the affordability and availability of medical malpractice insurance for health
care professionals and other workers who are volunteers and for nonprofit health
care referral organizations; S

. Study whether the state should provide catastrophic claims coverage, or an insurance
pool of any kind, for health care professionals and workers to utilize as volunteers in
providing health-related diagnoses, care, or treatment to indigent and uninsured
persons;

. Study whether the state should create a fund to provide compensation to indigent and
uninsured persons who are injured as a result of the negligence or misconduct by
volunteer health care professionals and workers; and

e  Study whether the Geod Samaritan laws of other states offer approaches that are
materially different from the Ohio Good Samaritan Law.

Onset of the Ohio Medical Liability Crisis

In the late 1990°s, the Ohio medical liability insurance market began to stip into what
we now recognize as a crisis. Rapidly rising costs cansed the profitability for insurers doing
business in Ohio to plummet. In 1999, Ohio’s medical liability insurers reported
underwriting costs that were 50.2 percent higher than the premium they collected. In 2000,
underwriting costs exceeded premium by 67.9 percent. (Exhibit C). Underwriting costs are

those directly related to providing insurance, including claim investigation and payment,
- defense of policyholders and operating expenses. By 2000, companies were forced to react
to the increasing costs and began to raise rates dramatically. By late 2001, insurers were
leaving the market and rates were rapidly rising.



Since 2000, nine insurers have left the Ohio medical liability market. St. Paul, First
Professionals, Professionals Advocate, Lawrenceville, Phico, Clarendon, CNA, Farmers, and
Frontier all withdrew from Ohio and other states due to the difficulties faced in this line of
business. The surplus lines market, where providers turn when admitted insurance carriers
turn away business, grew significantly.

Health care prov:ders faced increasing difficulty finding affordable medical liability
insurance coverage since rates were rising rapidly. The five major medical liability
insurance companies in the state, Medical Protective, ProAssurance, OHIC Insurance
Company, American Physicians, and The Doctors Company, which collectively cover nearly
72 percent of the Ohio market, raised their rates dramatically. The attached exhibit shows
the average rate change for Ohio "Physicians and Surgeons” since 2000. (Exhibit D). The
average change in 2002 was the highest at 31.2 percent. Some areas of Ohio, such as the
counties in the northeast and along the eastern border, experienced even higher increases.
Medical specialties such as OB/GYNs, neurosurgeons, radiologists, and emergency/trauma
providers were hit particularly hard.

Despite the rate increases, the premiums collected by medical liability insurers in
. Ohio have not been sufficient to cover the costs aof providing insurance, such as the cost of
investigation, defense and payment of claims and operatmg expenses. Financial reports by
Ohio medical liability insurers have not shown a profit since the mid-1990’s, with insurers -
-reporting underwriting losses in each of the last five years. (Exhibit C). Al five of the top
insurers received downgrades from rating agencies over the last five years, and today only
two have high "A-" ratings and one is unrated.

Another fact illustrating the crisis is the number of inquiries by Ohio providers and
requests for help made to the Ohio Department of Insurance. Since late 2002, the
Department has assisted 223 doctors regarding their medical liability insurance coverage.
Many of the calls demonstrated that certain specialties such as obstetrics were particularly
impacted by rate increases. Another 17 doctors asked the Medical Coverage Assistance
Program (MCAP) to help them secure medical liability insurance coverage. Additionally,
the Department has documented that 228 doctors have retired, reduced or eliminated high-
risk procedures, or moved to another state. Of those doctors, 97 decided to drop their private

_practice, reduce or eliminate high-risk procedures, or otherwise change the service they
prowde 68 decided to retire and 63 have moved to another state. As a result of these
ongoing dialogues and concerns about the availability of physicians, .the Department
conducted a survey of Ohio providers to ascertain their concerns about the current crisis,

Impact of the Crisis on Doctors and Their Patients

In the summer of 2004, the Ohio Department of Insurance commissioned a survey of
8,000 doctors to understand how rising premiums affected the doctors’ practices and their
patients. (Exhibit E). The results demonstrated that the rising medical liability insurance
costs have significantly affected physician behavior. Nearly 40 percent of the 1,359 doctors
who responded to the survey indicated that they have retired or plan to retire in the next three
years due to rising insurance costs, yet only 9 percent of the respondents were over age 64.



Northeast Ohio can anticipate the highest number of those retirements, with more than 40
percent of the local physicians planning to leave in the next three years.

Ohio’s patient population is being impacted, with a significant reduction in patient
services already having occurred. Sixty-six percent of doctors surveyed indicated that they
have turned down- high-risk procedure patients or have referred those patients elsewhere.
The situation is critical in southeast Ohio, where 95 percent of doctors surveyed have
declined or referred high-risk patients. In northeast Ohio, 48 percent of OB/GYN and family
practice physicians reported they have stopped delivering babies due to high medicat liability
insurance costs. Qver half of the osteopathic doctors who responded indicated that they are
no longer delivering babies.

Rising insurance costs also have affected where doctors see patients. Doctors have
reduced the number of patients they see in nursing homes and in home care and hospice
settings. Southeast and northeast Ohio have been hit particularly hard with 60 percent of
responding southeast Ohio doctors having cut their in-home visits, and 54 percent of
responding northeast Ohio doctors reporting that they have done the same. Responding
doctors also indicated that, as a result of these high medical liability premium costs, they are
being forced to see more patients to remain financially viable and many are cutting staff. In
short, the survey reported that high medical liability premiums are having an effect on health
care services in Ohio, and that Ohio could soon face a crisis of access to care.

e -

Initial Signs of Recovery

The Ohio medical liability market is beginning to show signs of recovery. Two new
medical liability companies, OHA Insurance Solutions, Inc. and Healthcare Underwriters
Group Mutual of Ohio, have been licensed in Ohio in the last year and a half. The five major
medical Kability insurers in the Ohio market have stayed in Ohio throughout these difficult
times. These companies indicated to the Commission during a joint legislative hearing on
April 19, 2004 that among other factors, Ohio's enactment of medical malpractice tort reform

legislation made them more confident about the future of Ohio's medical liability
marketplace.

Medical liability rates appear to be slowly stabilizing. - In 2004, rates for the top five
companies increased an average of 20 percent. The average increase, while still high, is
smaller than that of the two previous years. So far in 2005, two of the top five insurers,
Medical Protective and The Doctors Company, have filed and implemented rate changes
averaging 12 percent. Moreover, in the past year, some of these insurers have filed decreases
for some regions of the state. The Doctors Company lowered rates for General Practice by 1
percent in northwest and in southeast Ohio, and by 9 percent in central and southwest Ohio.
Medical Protective filed a decrease of 3 percent for General Practice in northeast Ohio. By
the end of 2005, Ohio may see average rate changes below 10 percent.

Ohio medical liability insurers are also slowly moving toward profitability, which
helps ensure that the medicai liability companies will remain in the market and will fuifill
their financial obligations to their policyholders. Underwriting losses have steadily



decreased since 2000. (Exhibit C). While the latest year’s results are not yet available,
continued movement toward profitability is expected and the industry could report an
operating profit for 2004 in Ohio. If that occurs, this will be the first year since 1997 that
Chio’s medical liability insurance industry has reported a profit?

Still in Crisis

While the Ohio medical liability market is beginning to recover, it is still in a state of
crisis. Positive signs in the marketplace do not mean that doctors are no longer facing
extremely high premiums. Although rate increases are stabilizing, doctors in Ohio are still
suffering from the effects of rising rates. Premiums are overall much higher than they were
just five years ago. For example, rates for OB/AGYNs in Cuyahoga County for the top five
companies averaged $60,000 in 2000. Now the average is $145,000. In Athens County, the
average rate for neurosurgeons was $54,000 in 2000. Today the average is $125,000.
General surgeons in Franklin County paid an average of $33,000 in 2000, and now face an
average premium of $68,000.*

The continuing difficulties in finding affordable medical liability insurance coverage
raise concerns that health care providers, particularly those in high-risk specialties, will
- further limit care, leave Ohio, or leave the profession entirely. Ohio health care consumers
- 'may experience increasing difficulty seeing the provider of their choice. Costs to consumers
may also rise:if providers defensively over-prescribe, over-treat, and over-test their patients
to avoid potential lawsuits.

IL FINDINGS AND RECOMMENDATIONS OF THE COMMISSION

In this environment, the Commission held 26 meetings over a two-year period in

order to meet its statutory charges. Speakers with expertise on particular medical

malpractice-related topics were mvited to testify before the Commission. The Commission

heard testimony from actuaries, doctors, state regulators and other experts. A list of the

Commission’s meetings, the topics covered, and the witnesses who testified before the

Commission is attached. (Exhibit F). Based upon a review of the testimony, the Ohio
Medical Malpractice Commission makes the following findings and recommendations.’

A. Effects of Senate Bill 281

The Commission concludes that because of the nature of ratemaking - primarily
relying on loss experience over a period of time - and the fact that most medical malpractice
cases now being heard in Ohio courts are not subject to S.B. 281 because they were brought
and/or arose before its effective date, the Commission cannot conciusnvcly evaluate the
: eﬂ'ects of the new law on the Ohio market, or on medical malpractice cases in Ohio.

However, based on testimony and data from states that do have tort reform in place,
the Commission fully expects tort reform to have a stabilizing impact on the medical
malpractice market in Ohio over time. Insurance department representatives from Indiana,

~ Wisconsin, and New Mexico testified about the positive impact damage caps and patient



compensation funds have had on their respective markets and statistics from those states and
Louisiana show their relative market stability compared to Ohio’s. (Exhibit G). In addition,
the Texas commissioner testified that an in-house, peer reviewed study of their recent tort
reform, which included a $250,000 cap on non-economic damages, estimated a 12 percent
reduction in medical malpractice rates. Countrywide, those states with longstanding tort
reform have more stable markets than Ohio's, and the American Medical Association's
designation of non-crisis states also reflects this fact. (Exhibit H).

In addition, at the Commission's joint meeting with members of the House and Senate
Insurance Committees on April 19, 2004, representatives of the five major medical liability
insurers in Ohio (which hold about 70 percent of the market share) testified. Several
indicated their increased confidence in operating in Ohio. in Light of the passage of medical
malpractice tort reform, notwithstanding the fact that the industry has been losing money in
Ohio since 1998. (Exhibit C). The Director of Insurance also has reported to the
Commission that Department conversations with these insurers over the last two years
indicate that a major reason they are still operating in Ohio is the passage of tort reform,
since they are not compelled to remain in the market but are more optimistic the market will
improve with tort reform. :

RECOMMENDATION:

: _' ... The Commission strongly recomxhcndé that S.B. 281 remain in effect in Ohio with ;
- “the expectation that it will help to stabilize the medical malpractice market over time.

B. Ratemaking

. The Commission heard testimony about ratemaking. Testimony included discussion
of the ratemaking process, Department review of medical malpractice rate filings, various
rate review standards such as “prior approval” and "file and use," and the role of investment
income on ratemaking.

The Commission acknowledges and agrees with the testimony of most witnesses,
including insurance actuaries, that the primary driver of medical malpractice rates is the
costs associated with losses and defense of claims. For the three most recent years of
financial reports, these costs have exceeded premiums collected by the top five medical
malpractice insurance companies in Ohio by an average of 23.7 percent and have increased
by 57 percent (241,488,088 1o 378,313,587). (Exhibit I).- In the last five years, rates for
_ those insurers have increased more than 100 percent. (Exhibit D). The entire medical
liability insurance industry has lost money in Ohio since 1998, (Exhibit C). Profit figures in
Ohio for 2002 and 2003 show that the costs to provide this insurance exceeded premivm by
46 percent in 2002 and by 30 percent in 2003.

Allegations that investment losses have caused the rapid rise in medical malpractice
premiums in Ohio in the last several years are without basis. Returns on investments have
been about 4 percent to 5 percent since 1999. Ohio law and regulation prohibit the
recoupment of investment losses in prospective rates, and the Department ensures through



its rate review that this does not occur. ORC §3937.02 (D). Further, investment income
primarily plays a part in ratemaking with respect to the estimated return on funds placed in
reserves, to determine whether sufficient reserves, including investment earnings, will be
available to pay claims. The Department reviews companies' estimates used in these
calculations carefully.

Ohio's regulatory system for property and casualty rates is known as "file and use,”
meaning that while companies must file their rates with the Department, they may use them
immediately. The Department can reject rates if after review the Department determines the
rates are unfairly discriminatory, inadequate or excessive. Other states have different
systems, such as "use and file" (no prior review) and “prior approval” (requiring insurance
department approval before use). None of these systems appears to be distinctive in
improving rates or insurance markets. In fact, according to some companies, prior approval
often results in delays and political bickering before rate changes can be implemented,
potentially impacting 2 company's financial condition. This concerns insurance regulators
‘who also oversee the financial condition of insurance companies to protect consumers.

No legal requirement exists to compel companies to file their rate changes on a
regular basis, although the practice in Ohio's volatile medical liability market has been for
- companies to file rate changes at least annually, and usually before a change has become
effective: to allow the Department time to review it beforehand. The Department has
impleménted procedures in the last two years to intensify scrutiny of rates and to hold
companies accountable for proposed increases. :

In addition, no legal requirement exists to compe! companies to remain in Ohio.
Despite the hard Ohio market and lack of profits in medical liability coverage, five major
companies have remained in Ohio, two more have been licensed in the last year, and 32
additional companies continue to write at least $1 million in coverage each. This is a more
positive trend following the departure of nine companies from Ohio between 2000 and
2002. , :

RECOMMENDATIONS:

1)  The Commission does not recommend a change in the rate review system in Ohio
since rates are well regulated.

2)  The Commission recommends that the Department require medical malpractice
companies to file and justify their rates, even if no change is requested, at least once
every year.

C. Data Collection

Senate Bill 281, the tort reform bill, required clerks of court to report medical
malpractice lawsuit data to the Department, which developed a system for collecting the
data. However, testimony of the Department and county clerks indicated the insufficiency
and unreliability of the data collected under that system. As a result, the Commission



recommended in its Interim Report the passage of legislation requiring more comprehensive
data reporting.

Subsequently, House Bill 215 (R-Schmidt) was enacted September 13, 2004,
requiring detailed data reporting to the Department by insurance companies and self-
insureds. The Department recently promulgated O.A.C. 3901-1-64, effective January 2,
2005, implementing H.B. 215 and requiring medical malpractice insurers and others who
assume liability to pay medical, deatal, optometric, and chiropractic claims to report
judgment, seitlement and other closed case data to the Department. Further, H.B. 425 (R~
Stewart, effective April 27, 2005) contained uncodified language requesting the Ohio
Supreme Court to adopt a rule requiring attorneys to report fee expense information to the
Department.

The Commissjon concludes that the new data reporﬁng and collection requirements
appear to be comprehensive and sufficient at the present time but should be evaluated after
being fully implemented to determine whether additional changes are watranted.

Confidentiality of data continues to be an issue, however. The Commission agrees
that the data should remain confidential, except in the aggregate. Members expressed
concern that if specific individual case data were released, insurers might not be as
forthcoming with accurate data and individual medical providers could be put at some risk.
Two members believe that raw data should be available so that the public can draw its own
conclusions.

RECOMMENDATIONS:

1.)  The new data collection provisions of H.B. 215, O.A.C. 3901-1-64, and H.B. 425
should be evaluated annually after each anmual cycle of data has been cotlected. The

annual report by the Department required by H.B. 215 should provide the basis for
this evaluation.

2)  Datacollected should remain confidential as required by current law.

D. Medical Error Reduction

While long known to members of the medical and legal profession, errors in the
delivery of health care occur. The Institute of Medicine report issued in 2000 entitled 7o
Err is Human: Building a Safer Health System focused attention on this issue. In addition,
although redundancies and checks within the health care delivery system help reduce error,
medical errors do occur. Whether or not most errors result in lawsuits is not clear, although
a 1991 New England Journal of Medicine article evaluating a 1984 New York study
indicated that only 7.7 percent of actual cases of error result in lawsuits. In addition, a 2003
GAO report estimates that 70 to 86 percent of all medical malpractice verdicts result in no
payment, suggesting that not all cases are deemed meritorions.




The Commission heard testimony regarding several initiatives occurring in Ohio to
address medical error. A major initiative in this area jointly sponsored by the Ohio State
. Medical Association, the Ohio Osteopathic Association, and the Ohio Hospital Association
is the Ohio Patient Safety Institute. This organization, formed in 2000, has investigated the
development of a statewide system for reporting medical errors and has undertaken a variety
of initiatives to raise the awareness of participants in healthcare delivery throughout the
state to patient safety and the need for improvement. Another initiative was presented to the
Commission by the Ohio University College of Osteopathic Medicine, which has developed
a Patient Safety Committee to research the causes of error and promote a cuiture of safety.
Commission member Frank Pandora pointed out that most large hospitals and hospital
systems have initiatives to reduce error in health care delivery underway. The Ohio State
. Medical Board alse has an interest in reducing medical error and a responsibility to
investigate medical error brought to it in the form of complaints received. The Medical
Board testified that it lacks sufficient resources to investigate all complaints received in a
timely fashion.

The Commission heard testimony that much of the work in the area of patient safety
is based on a “systems” approach to the reduction of medical error. The approach
recognizes that the occurrence of an error in the delivery of health care may involve the
failure of a system to perform appropriately rather than the failure of a single or small
number of members of the health care delivery team. Such an approach does not necessarily
de-emphasize individual responsibility but recoghizes that systems should be designed to
reduce the opportunity for error to occur, and in order to improve must go beyond the
emphasis on individual blame.

In addition, the Commission heard testimony that improving the structure of the
health, care delivery system to improve safety will require extensive capital investment in
the near future. Improving data systems and investment in technology to improve safety
will need capital resources currently unavailable to many participants in the system. The
Commission encourages the exploration of creative ways for state government to assist in
the capital investment in the health care delivery system to make it the safest possible
systent. '

Ohio lacks a statewide uniform medical error reporting protocol, requirement or
system. Although the Joint Commission on Accreditation of Health Care Organizations
imposes reporting requirements of so-cailed sentinel events on its accredited hospitals, these
requirements do not extend to the outpatient environment and do not cover the entire scope
of "medical errors.”

The Commission also finds that, in spite of efforts by organizations described above,
the state does not have an adequately funded, ceniralized system for the evaluation and
dissemination of best practices in the area of patient safety. Six states have established
“patient safety centers” with varying oversight and funding but all with a general mission of
educating health care providers on best practices. The intended goals of such a center in
Ohio would be to coordinate patient safety efforts at institutions across the state, work to
- identify best practices in patient safety, educate health care providers about best practices,
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identify funding sources for the implementation of best practice strategies, develop data
collection systems and protocols for error reporting and make appropriate recommendations
to the legislature concerning the funding of such activities. Such a center should be
structured as a parinership among appropriate state government units and appropriate
private institutions, organizations and associations.

The Commission strongly believes there is a need for a coordinated and directed
effort in medical error reduction. An important step would be the development of a medical
error reporting system to allow the systematic study of the errors occurring to develop
appropriate response to them. Confidentiality of data needs to be addressed. Members
expressed concern that if specific. individual patient, physician and hospital data were
released, as opposed to aggregate data, such release may weaken the reporting of medical
errors. The itnprovement of patient safety in Ohio is an important and appropriate goal and
- will require governmental support and partnerships with components of the health care
delivery system.

The Commission believes that cooperative ventures among the Department of
Health, the Ohio State Medical Board, other agencies, private institutions and organizations
may be fostered to develop and implement a statewide protocol for medical error reporting
and a statewide repository for such information. This would require legislation mandating
. and funding such an initiative, which would add legitimacy to this effort.

RECOMMENDATION:

The Commission strongly recommends the creation of a "patient safety center" as
described above which would include the development of a medical error disclosure to
patients protocol and a statewide uniform medical error reporting system.

E. Health Care Access, Recruitment, and Retention

The Commission heard specific testimony from leaders at medical education
institutions in Ohio that recruitment of new doctors and retention of experienced doctors,
" particularly in certain specialties like surgery and obstetrics, have been impacted by the
-medical malpractice crisis. In addition to anecdotal evidence from doctors and hospitals
across the state, the Doctors' Survey commissioned by the Department in the summer of
2004 reflected the alarming response from almost 40 percent of doctors responding to the
survey. that they have retired or plan to retire in the next three years due to rising insurance
expenses. The Doctors' Survey also indicated an impact on health care access becanse of
doctors’ increasing unwillingness to conduct certain high-risk procedures or to see patients
in certain locations (such as nursing homes) and doctors' increasing practice of ordering
more tests to defend their medical decisions.

The State Medical Board testified that the number of licensed doctors in Ohio is
increasing, but it does not keep track of the number of licensed doctors who are retired, who
moved their practices to another state, or who have otherwise limited their practice by
curtailing high-risk procedures.
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- The Commission concludes that a correlation exists between the medical malpractice
crisis and access to health care and recruitment and retention of doctors. The efforts of the
Department and legislature to stabilize the medical malpractice market should help Ohio
retain physicians in the long-term. Various institutions are exploring their own initiatives to
retain and recruit physicians, including providing coverage through captives and risk
retention groups. '

RECOMMENDATIONS:

1)  The Commiission recommends the investigation of programs to forgive educational
loans and other incentives for doctors in certain specialties and for those doctors who
agree to stay in Ohio for a specified period of time. '

2}  The State and the Department should continue to monitor patient access to health
care and doctor departures, and advise appropriate parties and agencies of such
issues.

F. Patient Compensation and Other Compensation Funds

The Department conducted a feasibility study of patient compensation funds in 2003
(Pinnacle Report) pursuant to the directiveiin S.B. 281, and hired another consultant in 2004
. to develop specific models for a patient compensation fund (PCF) in Ohio (Milliman

Report). Milliman recommended that an Ohio PCF provide coverage over a primary layer
~of $500,000, up to $1 million in coverage, and require participation by all health care
providers, including self-insured providers, which would pay premiums to fund the PCF.
The Milliman report concluded that the anticipated change in overall premium based on the
recommended model would be about a' 5 percent reduction. The Department's position is
‘that the long-term stabilizing impact of a PCF warrants its serious consideration, but other

Commission members were not persuaded by this argument. However, Commission -

members did recognize the thorough research of the Department and Commission on PCFs.

Members do not believe that a PCF with only a 5 percent possible reduction in premiums

would be beneficial. Ohio healthcare providers indicated they sought a more significant
impact on premiums for them to support implementation of a PCF. '

The Commission also heard testimony on two specialized funds in Virginia and
Florida for birth-related injuries. No information appears to be available in Ohio on the -
extent of these types of cases.

RECOMMENDATION:

The Commission recommends that no further action on a PCF, funded solely by
health care providers, be taken at this time,
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G. Captive Initiative

The Department has developed legislation that would permit the formation of and
provide for the regulation of captive insurers in Ohio. The Commission heard testimony
about the advantages of captives -.among other benefits, cheaper rates because of lower
administrative costs - but discussed the need for financial standards and oversight in Ohio to
protect doctors and patients. The Commission believes that such legislation could increase
insurance capacity in Ohio, particularly needed in the medical liability market.

States like Vermont and South Carolina have captive statutes which allow captives
to write a wide range of commercial coverage, not just medical liability. These states have

attracted more companies to form captive insurers in their states rather than in offshore
jurisdictions.

RECOMMENDATION:

The Commission recommends that the Dcpartment continue to investigate captive
formation in Ohio, which could result in related legislation.

H. Non-Meritorious Lawsuits

The Comuiission recognizes that claims, settlements and: lawsuits generate costs for
insurance companies, whether or not any money is paid out to the claimant. The
Commission heard considerable testimony that these cost factors drive premmm increases.
The failure to mitigate these costs will impact a provider's hablhty premium regardless of
the underlying merits of the lawsuits involved. ,

Consistent with these concerns and recommendations made in the. Commission's
Interim Report, the General Assembly enacted HB. 215 (effective September 13, 2004)
which requested the Ohio Supreme Court's implementation of a rule of civil procedure
-requiring an affidavit of merit for the plaintiff at the initial filing of a medical malpractice
case. The Supreme Court has finalized amended Civil Rule 10, which will be effective July
1, 2005, In addition, H.B. 215 provided for the filing of affidavits of non-involvement to
excuse certain named parties, with the goal of dismissing certain inappropriate parties earlier
in the process, thereby reducing associated costs. This provision became effective
September 13, 2004.

Finally, H.B. 215 gives the Ohio State Medical Board disciplinary authority over
out-of-state medical experts who come into the state to testify. This provision allows the
Medical Board to monitor the caliber and veracity of medical experts in an effort to curtail
* unqualified "experts" from lending ostensible credibility to non-meritorious lawsuits,

The Commission also heard testimony on the viability of binding arbitration, pretrial
screening panels, and medical review boards. The Commission research indicates many
issues still need to be resolved regarding these proposals, including whether they are
constitutionally feasible, reduce costs or save time. Evidence from states which currently
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employ such measures was not conclusive on these issues. A pilot program for a less formal
mediation alternative could avoid many of the constitutional issues which surfaced in the
debate over pretrial screening panels and could be tested through the pilot program to
evaluate its effectiveness.

RECOMMENDATIONS:

1)  The Commission recommends a pilot project of a less formal mediation alternative
in conjunction with the Supreme Court.

2)  Although cost is a factor (typically a specialized court costs $100,000 per year per
county), the Commission recommends a pilot project in one or more counties that
establishes medical malpractice courts or dockets, which may provide increased
efficiency and competency.

3)  The Commission recommends that the process reforms enacted in H.B. 215 be
evaluated by the Supreme Court after they have been in effect for two years to
determine their impact on medical malpractice cases. This evaluation should be
reported to the Governor, legislative leadership, and the Department.

L Charitable Immunity

The Commission was given a new task in Senate Bill 86 of the 125th General
Assembly, which extended the charitable immunity law to volunteer health care
professionals regardless of where they provide the service. The Commission was directed to
review the following and finds accordingly with respect to each issue:

(1) The affordability and availability of medical malpractice insurance for health
care volunteers and nonprofit health care referral organizations: According to testimony
-* before the Commission, 87 percent of the members of the Ohio Association of Free Clinics
find it difficult to access affordable professional liability coverage despite both the existence
of Ohio's charitable immunity law and no lawsuits filed against Ohio free clinics. At least
one Ohio medical liability insurance carrier is offering coverage for free clinic staff.

(2) The feasibility of state-provided catastrophic claims coverage to health care
workers providing care to the indigent and uninsured: The Commission heard testimony
from Virginia and Iowa, states that indemnify or provide state coverage for charitable
providers. Ohio currently only indemnifies its state employees and does not have a statutory
mechanism to indemnify others. To provide indemnification or to pay premiums would be a
significant funding issue in Ohio.

(3) The feasibility of a state fund to provide compensation to persons injured as a
result of the negligence of health care volunteers: Providing a state fund to compensate
injured persons would also face funding hurdles. Further, since no claims have been made
against Ohio free clinics, the Commission does not believe that a state fund to provide
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compensation to persons injurcd as a result of the negligence of health care volunteers is
currently warranted.

(4) Other states' Good Samaritan laws: The Commission also learned that Ohio's
approach to charitable immunity is comparable to a majority of other states' approaches.

The Commission finds that S.B. 86 is a good step toward encouraging charitable
care in Ohio. However, free clinics still have difficulty obtaining affordable medical
fiability coverage, even though no claims have been made against Ohio free clinics.

RECOMMENDATIONS:

1) The Commission recommends the issuance of guidelines by the Ohio Department of
Insurance which would require medical liability insurance carriers to incorporate
into their underwriting and pricing of policies for free clinics appropriate
modifications to reflect past and prospective claim experience in Chio.

'2)  The Commission recommends the inclusion of free clinics in a statewide medical
error reporting system in order to ensure that patients are receiving the best care
possible.

.J. Medical Liability Underwriting Association

House Bill 282 (R-Flowers, enacted April 4, 2004) provided for the transfer of the
$12 million previously held by the 1975 Ohio Joint Underwriting Association into a new
fund that could be used to create a new medical liability company or to fund other medical
malpractice initiatives as approved. by the Ohio General Assembly. The legislation also

-gave the Director of Insurance authority to create a Medical Liability Underwriting
Association (*MLUA”™) if the current medical malpractice market were to further
deteriorate. The MLUA. would write primary insurance coverage for doctors unable to find
coverage.

RECOMMENDATION:

Due to the unpredictable and volatile nature of the medical malpractice market, and
the Department's recent testimony on stabilizing but still uncertain market conditions, the
Commission strongly urges the legislature to retain the current funding set aside for the
potential enactient of the MLUA and for future medical malpractice initiatives.

K. Miscellancous Recommendations

1)  During the hearings, several physician witnesses testified on the difficulty of
- affording the current premiums for professional liability coverage. Even more
troublesome than the current pricing is the necessity of purchasing prior acts or "fail”
coverage to protect and maintain existing coverage limits after retirement or
changing companies. Under previous custom a company would grant a deceased,
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2)

3)

disabled or retiring practitioner continuing coverage for any events/claims occurring
during the existence of the policy's terms at no additional cost. Medical liability
insurers traditionally provided tail coverage as a prepaid component of prior
premivms. Comnpanies require an amount equal to 1-2 years of mature premium
prior to the physician retiring before the end of the five-year vesting period, or
changing from one company to another. Additionally, market conditions have
forced some physicians to switch professional liability companies several times,
creating the necessity of purchasing of multiple tail policies.

According to comments by Texas Insurance Commissioner Jose Montemayor, the
state of Texas has a mechanism to address part of this problem. When a company
that sold policies in Texas leaves and refuses to offer a tail policy for a physician's
liability coverage, the existing Texas Joint Underwriting Authority ("JUA") is
authorized to provide that tail policy coverage to the physician when he or she
purchases primary coverage from the JUA.

As stated earlier in this report, nine companies left Ohio between 2600 and 2002,

-forcing their policyholders to find tail liability policies from those companies even if

the companies' financial conditions were questionable or the companies were no
longer doing business in the state. Ohio has already recognized the importance of
maintaining the availability of medical professional liability insurance by creating
the statutory anthority to establish the MLUA. The MLUA. would provide primary

coverage in case the remaining carriers were to decide to leave Ohio or limit their

participation in the market.

The Commission recommends that the Department of Insurance investigate the
economic implications of the MLUA or another state insurance entity providing
prior acts or tail coverage if the original insurer has become insolvent or stopped

-~ doing business in the state. The results of this investigation could provide the basis

for legislation.

The Commission recommends that if the Department determines that the long-term
medical malpractice market has stabilized and the future funding of an MLUA is
unnecessary, then the current MLUA funding should be directed to fund other
medical malpractice initiatives.

The Commission recommends that the Department continue to monitor the medical
liability market in Ohio, and recommends that bieanially, beginning two years afier
issuance of this report, the Department provide a market analysis of the medical
liability market to the Governor and the legislature.

! Senate Bill 281 (124th General Assembly, enacted April 11, 2003), section 3(B}(1) and (2): “[TJhe General
Assembly declares its intent to accotnplish all of the following by the enactment of this act: (1) To stem the _
exodus of medical malpractice insurers from the Ohio market; [and] (2) To increase the availability of medical
malpractice insurance to Ohio’s hospitals, physicians, and other health care practitioners, thus ensuring the
availability of quality health care for the citizens of this state. . . "
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? Senate Bill 281 (124th General Assembly, enacted April 11, 2003), section 3(A)(3)(c): “As insurers have left
the arket, physicians, hospitals, and other health care practitioners have had an increasingly difficult time
finding affordable medical malpractice insurance. Some health care practitioners, including a large number of
specialists, have been forced out of the practice of medicine altogether as a consequence. The Ohio State
Medical Association reports 15 percent of Ohio®s physicians are considering or have already relocated their
practices dus to rising medical malpractice insurance costs,”

* “State of the Medical Malpractice Market,” Ohio Department of Insurance Director befote the Ohio Medical
Malpractice Commission, February 28, 2005.

“ Top five companies' medical malpractice 2000-2004 rate filings submitted to the Ohio Departiment of
Insurance. i

% Minority views will be expressed separately.
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Docs find relief at last
Tort reform helps apply brakes to steep malpractice insurance hikes; more physicians
staying in Chio

By SHANNON MORTLAND

6:00 am, September 11, 2006

Many Ohio doctors finally can exhale.

For several years, physicians have held their breath each time they renewed their medical
malpractice insurance, wondering if rates would rise 20%, 30% or more. However,
medical liability insurance rates in the state finally have begun to level off - and even
decline shightly - after years of climbing to levels that were some of the highest in the
country. )

- “The market really appears to be slowly stabilizing,” said Ann Womer Benjamin, director
of the Ohio Department of Insurance. “Rates for the five major medical liability
companties in Ohio show an average decrease of 1.5%. That follows significant increases
in the past six years.”

Just two years ago, doctors were fleeing the state and closing or limiting their practices
because they no longer could afford Ohio’s malpractice rates. Cuyahoga County was
especially hard hit, as local hospitals lost specialists such as obstetrician-gynecologists,
neurosurgeons and cardiologists.

That’s no longer the case, said Tim Maglione, senior director for government relations at
the Ohio State Medical Association, the professional group for Ohio’s doctors,

“We’re not getting the phone calls and letters from doctors who say they’ve got to pick
up and leave Ohio,” he said.

Mr. Maglione and Ms. Womer Benjamin both credit the moderation in malpractice rates
to-the tort reform bill that was passed by the state Legislature in 2003. The bill limited the
amount of noneconomic damages awarded in medical malpractice cases to $250,000 or
three times the plaintiff’s economic loss, not to exceed $350,000.

Ms. Womer Benjamin said the CEOs of the five medical malpractice insurers that
together account for an estimated 60% of the malpractice coverage in Ohio have told her
~ in recent weeks that the market has “greatly improved” since the bill was enacted.

“There has been a slight decrease in frequency of (malpractice) cases filed,” she said.
“They are seeing fewer frivolous lawsuits.”

Since the tort reform bill passed, there also haven’t been as many “runaway verdicts” that



awarded huge sums of money to the plaintiffs in medical malpractice cases, Ms. Womer
Benjamin said.

Make way for new players

The improved market even has prompted a sizable medical malpractlce insurer to enter
the Ohio market.

Ace American Insurance Co. of Philadelphia last month partnered exclusively with
Toledo-based insurance broker Hylant Group to market its insurance in Ohio for
physicians, said Richard Hylant, president of Hylant Group Toledo. Ace provides
medical llablhty insurance to individual physicians, hospitals and health systems, as well
as to companies in the biotechnology, phatmaceutical, research and medical device fields.

Ace’s interest in Ohio is quite a shift from a few years ago, when insurance companies
were halting their medical malpractice business in the state due to high jury verdicts. Ms.
Womer Benjamin said she has licensed one other company to issue medical malpractice
insurance in Ohio in the last two years. Before that, new companies had not entered Ohio
since the early 1990s, she said. ' '

Still, the Ohio medical liability market isn’t completely healed, said Dr. John Bastulli, an
anesthesiologist at-St. Vincent Charity Hospital and chairman of the legisiative ;
committee at the Academy of Medicine Cleveland/Northern Ohio Medical Association.
The association represents 4,000 local physicians.

“There are a large number of (medical) residents that aren’t going to stay in Ohio because
of medical liability insurance,” and some don’t even want to train here, Dr. Bastulli said.

Even the doctors who remain are struggling to pay rates that have stabilized at their peak,
Dr. Bastulli said. That’s why the Ohio State Medical Association has refocused its energy
on helping doctors better manage the costs of running their practices, Mr. Maglione said.

“While rates may be stabilizing,'they’re still very expensive,” he said. “Physicians have
to find ways to not only keep up with that expense, but the economics of their practice.”

Mr. Maglione said the association also is focusing on medical malpractice cases that go
to court, Ohio law allows defendants to recoup the money they spent defending
themselves in a lawsuit if the court deems that lawsuit frivolous. The association helps
those defendants bring sanctions against the attorney who brought the frivolous case to
court, he said. ‘

State keeps up the pressure
Ms. Womer Benjamin said the Ohio Department of Insurance also isn’t resting.



The department has implemented more comprehensive reviews of insurance rates, and
Ms. Womer Benjamin now personally reviews any property and casualty insurance rate
change request that is 5% or more. This year also is the first year that each insurance
company doing business in Ohio annually must justify its rates, even if the insurer isn’t
requesting rate increases, she said.

Meanwhile, Ohio doctors are pushing Senate Bill 88, which would establish a pilot
project in Northeast Ohio under which all medical malpractice cases would go through a
mandatory arbitration process before going to trial.

Under the bill, which passed the Senate in May, each side in a medical malpractice
complaint would select an arbiter, and a chairperson would choose a third person to serve
on an arbitration panel. The idea is to reduce the time and money it takes to go to trial, as
well as to deter frivolous lawsuits.



Ohia Physicians Surgeons Medical Malpractice Rates
Selected Specialties by County as of
November 01, 2005

Effectiva Dals 611405 51105 615 111105 14
TlassCode — BO152 80952 162
Classificaion 8 15 8
County
1 Adams 134,532 56,938 112,430 85,350 403,990
2 Mlen 134,532 128,784 12430 126444 135522
3 Ashiand 134,592 128,784 112430 126,444 130822
4 Ashtabula 204,810 - 173387 157,402 22759 165,012
5 Athens 134,532 120,784 112,430 126,444 130,622
6 Auglatze 134,532 128,754 112430 126,444 130,622
7 Belmont 141,269 T804 112430 139,088 139,622
8 Brown 107,631 96,838 112430 85,350 103,990
9 Butler 107,631 96,8538 140,536 53350 103,900
10 Cancl 134,532 128,784 112430 126,444 139622
11 Champaign 134,532 95,828 112430 103.684 103,860
12 Clark 134,532 98,938 112,430 103,684 103,930
13 Clermont 107,631 98,938 112,430 85350 103,990
14 Chnton 107,621 96,838 112430 83,350 103,980
15 Columbiana 143,269 147,601 157402 139,008 165012
16 Coshoclon 134,532 128,784 112430 120 444 139,822
17 Crewdford 154,502 125,784 112430 126444 130,622
18 Cuyshoga 201810 186,105 157 402 252,838 183,338
19 Davke 107,831 83,930 112430 103,604 103,990
20 Defianca 134,532 128,784 112,430 126 444 139822
21 Delavere . 134532 128784 112430 126444 139,822
22 Erla 201,810 128,764 112430 126444 133,622
23 Fakfiekl 141260 128,784 112430 126444 139,822
24 Fayetin 134,502 128,784 112430 120444 103,930
25 Frankiin 141,289 125,784 112430 128444 103,880
26 Fulton 134,532 128,184 112430 128 444 139,622
27 Golka 134,532 120,784 112430 128 444 139,622
28 Geauga 201,810 173,967 157 A02 227 598 165012
29 Greone 107 631 96,938 1M2430 103,584 103,950
30 Guemeey 134,532 123,784 112430 128434 139,822
31 Hamilton 107,631 58,938 100,187 45,350 102,900
32 Hanoock 134,532 128,704 112430 128444 139,622
33 Handin 133,532 128,764 112430 126,444 139,622
34 Harrison 134,532 128,784 112,420 126,444 139,622
35 Henry 134,682 120,764 112430 126 444 139,622
36 Highland 134,532 56,936 12430 25,350 103,950
37 Hocking 134,532 120,784 12430 128,444 139,622
39 Holmes 134,532 128,784 112430 126,444 139622
29 Hurcn 134,632 128,704 112430 126,444 130622
40 Jackson 134,532 96,938 112430 85,350 103,800
41 Joftarson 141,269 147,094 112430 139,088 139,622
42 Kriox 134,532 128,784 11240 126,444 139,622
43 Lake 201,810 7367 157,402 227,598 165,012
44 Lawrencs 134,532 96,938 112430 83,350 103,900
45 Licking 141,269 126,784 112430 128,444 138822
45 Logan 134 532 128,784 112430 126,444 133,822
47 Loraln 201,810 188,105 157,402 252088 183,338
48 Lucas 134,532 128,784 112430 126,444 133,622
49 Madison 134,532 128,704 112430 126,444 102,900
50 Mahoning 21,810 173367 157,402 227,599 183,338
51 Marion 134,532 428,784 112,430 128,444 130522
52 Medima 201,810 154,260 1567402 145411 165012
£3 Mely 134,532 128784 112430 126,444 139622
54 Mercer 134,522 128,784 112,430 128,444 130,622
£5 Miami 10760 98,933 112,430 103684 403,000
56 Monroe 141,269 147,591 112430 139,088 135,622
57 Monigomerny 107,631 66,038 112430 103,654 103,950
Ohla Dapariment of Msurance
Office of Property Casuely Services
T Med Mal ftate Compariacn 11-01-05 Paga 15

13874971



Ohio Physicians Surgeons Medical Malpractice Rates
Selected Specialties by County as of

November (1, 2005
Fufty Mahwe Claims Made Policy, $1M 7 $3M fimits
[ Neurclogical Surgery ]
American
Medicat Medical Physiclans  The Doctors
Company3  Profeciive Assurance CHIC Assurance Company
- Effediiva Dals 611405 SIS SHAS 191705 11104
Class Code BO152 80152 152
© Classification 8 15 a

58 Morngan 134,532 128,784 112430 126448 139,622
59 Morrow 134,532 128,784 112,430 126444 139,622
60 Muskingum 134,532 128,704 112430 126,444 139,622
61 Noble 134,532 128,704 TZA430 126,444 139,622
82 Ofewa 134,532 128,784 112430 126,444 139,622
63 Paulding 134,532 123,784 112,430 128,444 139,622
B4 Peny 134,532 128,784 12430 126444 139,622
65 Pickaway 134,532 128,784 112430 126,444 103,950
65 Plke 134,532 96,938 112,430 85350 103,960
&7 Portage 201,910 173,367 157402 227,598 183,338
63 Prebia 107,831 95,938 112430 109,684 103,930
50 Pulnam 134,552 128,784 112430 126,444 139822
70 Richiand 134532 - 128,784 112430 128,444 139622
71 Ross 134,532 96,938 112430 85350 103,980
" T2 Sandusky 134,622 128,784 112430 128444 139,622
73 Sdato 134532 96,938 = 112430 85350 103,990
74 Seneca 134,532 128,764 112430 128,444 1390
76 Sheloy 107531 128784 - 112430 126444 139,822
76 Stark 201,810 i 194280 15T 402 145411 165,012
77 Summit 201,810 5 164,260 157 402 145411 165,012
78 Trumbull 201,810 173367 157 402 227,590 183,338
70 Tuscarawas 134,632 128,764 112430 126494 139,622
80 Union 134,502 128,784 - 112430 128444 ot
81 Van Wert 134,532 128,784 112,430 126,444 139,622
82 Vinton 104,532 94,538 112430 88,360 103,990
83 Wamen 107,631 98,038 112,430 85,350 103,590
&4 Washingion 141,259 147801 112430 124,088 130,822
85 Waynu 2,810 128,704 157402 126444 130,822
88 Whlame 134,532 - 128,784 H2ZAN 125,444 139,822
87 Wood 134,532 128,764 112430 128,444 139,622
88 Wyandot 134,532 128,734 2430 126444 130,622

Ohlo Department of insiyance
Office of Propesty Casually Services
Mad Mal Rate Comparison $1-01-05 180 16

1387497v1



Ohlo Physicians Surgeons Medical Malpractice Rates
Selected Specialties by County as of

November 01, 2005
Fulty Meture Claims Made Policy, $1M / $3M imits

American
Medical Medicsl Piysicians  The Doclors
Company &  Prolective Assurance OHIC Asguranca Company
Effective Date 811105 541405 6105 HMHas 1111404
Class Code #0153 80153 [3)
Classification - 7 13 7
1 Adams 102,419 69,542 83,364 71,403 89,808
2 Allen 102419 92,389 85,354 105,782 83,725
3 Ashiand 102,419 92,3689 852364 105,782 83723
4 Ashtabula 153635 124,234 119,508 190,407 110,768
§ Athens 102419 92,369 65,384 105782 93,725
6 Auglaize 102,419 92,360 85,354 105,762 93,725
7 Belmont 107,648 106,037 85,364 116,360 93,726
8 Brown 51,038 69,542 85,354 71403 69,808
9 Bubler 81,098 69,542 106,705 71,403 69,806
10 Carroll 102419 82,380 85,264 105782 83,735
11 Champalgn 102,419 89,842 63,304 88,74% 69,808
12 Clerk 102419 69,842 85,364 88,741 69,806
13 Clarmont B1938 69,842 85,364 71403 69,806
14 Clirton 81,038 69,542 85,354 71403 69,808
15 Columbiana 107,546 108,037 119,509 118,360 110,768
16 Cashocton 102419 92,289 85,354 105,782 93,726
17 Crawford. 102,418 92,560 85354 105,782 93726
18 Cuyahoga 183,635 133,333 118,509 214,563 123,070
19 Darke 81,538 €5,842 B5,254 88,741 69,808
20 Deflance 102419 62,980 85264 105,782 83,728
21 Delawais! 102418 §2,369 85,354 105,782 0725
Z2Ens 153,635 82,3689 85,264 105,782 93,725
23 Fairfied - 107,548 82,389 85384 105,782 o725
24 Fayetie 102419 92,389 85,364 105,782 59,808
25 Franklin 0TS548 ©2,389 85,364 105,782 BS,805
26 Fulton 102419 82,389 85,364 105,782 83,725
27 Gallla 102419 92,389 85,354 105782 B3725
28 Geauga 163,636 12424 119,809 190407 110768
29 Greene 81,933 69,842 85,354 88,741 89,608
30 Guemsey 102419 92,3689 85,354 105,762 g3
31 Hamilton 61938 69,842 76.827 71403 69,606
32 Hancock 102410 12,389 85384 . 105,782 93735
33 Handin 102,419 92,369 85,364 108,782 83T2s
M Harrison 102419 92,389 85,364 105782 93725
35 Homwy 12419 92,3689 85,364 108,782 83,725
38 Hightand 102419 69,642 85,364 71403 69,806
37 Hodking 102419 92,383 85,354 105,762 23,725
38 Holmes 102,418 92389 85,354 105,752 02725
39 Huron 102419 92,389 35384 105,762 93725
40 Jackson 102410 €9,642 85,564 71403 69,806
41 Jefferson 107.548 106,037 85,964 116,360 93,725
42 ¥nox 102419 92,989 85,3684 105,762 83,725
43 Lake 153,635 12422 119.509 190,407 110,768
44 Lawrence 102419 59,642 83,364 71,403 55,506
45 ticking 107 348 . 92,309 85,364 105,782 03725
48 Logan 102419 92,389 85,364 105,782 93,729
4T Lorain 163635 13333 119,509 211,563 123070
48 Lucas 102419 92,389 85,364 105,782 93,725
49 Madison 102419 92,389 85,364 405,782 GB,B08
* 50 Mahoning 153,835 124234 Ha, 509 190,407 123,070
$1 Marion 102419 52,388 85,364 105,782 93725
52 Medina 153,635 110,586 119,509 121,849 110,768
53 Melgs 302410 92,389 85,384 105,782 83,725
54 Mercer 102419 92,389 85,364 105,782 93,728
55 Miami 81,838 69,642 85,364 66,741 69,806
56 Momwoe 107,548 108,097 85,364 116,360 93,725
57 Monigomery 81,938 69642 85,364 BB.T41 80,206

DOhio Department of Inswance
Office of Property Casuatty Services
Med Mal Rata Coonpaiison 11-01-05 Paga 43
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Ohio Physicians Surgeons Medical Malpractice Rates

Fully Malure Claims Made Policy, $1M J $3M imits
OB/IGYN

November 01, 2005

Selected Specialties by County as of

Amgrican
Medical Medical igans  The Dottors
Compary &  Protaciive Assurance CHIC Assrance Comperry

Effective Dale 6105 5it05s 811105 147105 111104

Class Code 80153 o3 566

Classificalion 7 13 7

Coul
3% 102,418 92,389 85,364 105.782 03,725
59 Morrow 102,418 92,389 85364 . 105,782 93,725
60 Muskingum 102,419 92389 B5,354 105,782 937128
61 Noble 102419 92.38% 85,364 106,782 93,725
62 Oltawa 102,419 52,389 065,254 105,782 93,725
83 Paulding 102,419 82,389 85,364 105,762 93,725
64 Peny 102419 92,389 85,364 108,782 93,725
65 Pickaway 102,419 92,389 B5,364 105,782 69,806
68 Pk 102,419 69,642 85,364 71403 69,806
&7 Portage 153,635 124234 118,509 180,407 123,070
6B Preble 81,938 69,642 85,964 85,741 69,806
69 Pulnam 102418 82,364 65,964 105,782 93,725
70 Richiang 102,419 92,359 85364 105,782 93,725
71 Ross 102419 69,642 BS5,354 71403 60,808
72 Sandusky 162419 82,369 85,254 105,782 93,725
73 Scicto 102410 69,542 85.304 71,408 69,806
74 Seneca 102,419 92,389 85,364 105,762 93,725
75 Shalby 81,938 92,3689 85354 105,782 02,725
76 Stark 153,635 110,586 118,509 121,649 110,768
T7 Summit 153,635 110,586 119,509 121,649 - 110,766
umw“u.n!g 153,635 124,234 119,508 180407 123,076
79 Tuscarawas 102,478 92,369 %3654 105,782 83,725
80 Unlon 102418 92389 85,3654 105,762 93,725
81 Von Went 102,415 92,289 85,364 165,782 93,725
82 Vinton 102418 - 69,642 85,264 71,403 69,606
3 Wamsn 81,938 60,642 085,354 71403 69,606
84 Washington 107 548 108,037 85,384 115,380 3,725
BS Wayne 153,635 02,389 119,500 105,782 03,728
86 Williams 102419 $2,389 85,3654 105,782 893,725
87 Wood 102419 92,389 85,364 105,762 93,725
88 Wyandot 102,419 02,388 85,384 105,782 93,725

Ohlo Depariment of Inswance
Oftice of Propedy Casually Senfces

Med Ma! Rate Comparison 11-01-05

1387497v1
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Ohio Medical Liability Insurance
Premium, Losa63, and Coat of nvestigation and Dafensa
Top Five Insurers

Coxts for Clalm
Faymenis Retio of
Cuosts for Costx for pus Fotal Clam
Premlums Paymentsto  Investigation  inwestigation Costs (o
Eaned Chifmants and Defanse and Pafansa Pramium
Meaical Prolective Company
2001 53,607 444 44102378 13,308,580 - 57,403,968 107.0%
007 60008445 54,323.019 9,348,900 83,660,910 g1.0%
2003 109,951,550 94,660,804 208,542,203 124,291,007 112.0%
AYews I 587448 163,094.201 52,165,693 245,280,804 105.0%
Madizal Assurance Company {including PraNationa))
2001 490.919451 3 Pos,157 24,133,954 64,039,911 123.5%
2002 64,380,621 83185015 22051469 85247384 132.4%
2003 95,512,583 62992480 30,785,140 02777830 LIAL S
3Vsan 200,712,855 183,113,582 76,950,563 242,084,125 184%
OHIC Insurance Company -
2001 51.050.3% 26,303,775 15,561,450 41,885233 B2O%
2002 60601415 100,302,134 M70.755 135,272,889 104.4%
2003 BIALIEAS 78734202 14,207,068 52,641,270 1ML4%
IYears 204,005,531 205,380,111 64,739,291 270,070,322 1323%
Physicians Assirance Corp.
201 19,817,813 48,230,019 13.559.10+ 60,100.015 W3.7%
002 20328053 42,850,164 7.003.559 49863, 753 170.0%
2003 MHTeMT 35,101,039 10872776 AS.073.015 1484%
3 ¥eurs B0AZI A6 124,192,114 NBIZATS 138,027,503 10471%
The oclors Company -An Interinsuraacs Exchange )
B SN M85 14,815,088 34S0T0N 17,984,751 135.4%
- 2002 15440.765 1Zp1941r 3285589 8,105,100 104.2%
003 27935354 20,893,950 1,715904 22 400 885 80.2%
aVesrs 58,688,002 48,020,436 B,471,206 58499732 227%
Totn) far Top Five Companiss
2000 o7 807,97 105273 70,420,809 241,453,088 128.7%
2002 UBTEBEIT 273,500,849 76666412 350,150,061 140.0%
2003 347,821,366 201,210 408 87,503,081 areaafer 1088%
I Yeurs 784,187,700 735,750.424 192312 969,980,735 122.7%

Motas: 1. Theaa costs do not include axpenses Jor company opsiatians, in-housa clalms staff,
comeniapions, s laxes paid to siales, which represent sn addiiional 26% of premiom.,

2, Cost of Payments 1o Clalmants I known as nqurred Logses, it includes amounts peid
disting this year, reservas for claims Mhel occuied during the year, and adjusiments 1o
rasgnae for tleims Fom previdus yeers.

- 3, lnvastigaiton ans Defenss cosls e katwn as incixred Defenyd snd Cosl Contelnment
Expenses. Thay Inciude ameuals paid fa Sefand policyhokiers, reserves for defense cosls
tor claims thet ovctzred during the yesr, snd adustmants ko reserves for defense costs for
cialam fom pravious yass,

4, A higures are oo a diveil bash, Le,, thay donct includa relnsurance transactions.,

Souica: Anatat Flaancial Statements, NAIC

1387497v1
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Ohlo Department of Insurance
Phiysician Madical Malpractice inswrance Survey

Executive Summary

_¥he tising cost of malpraciice insutenco has significantiy impacied Ohlo physician behavion,
Nuarly 40 percant of the 1,388 nespondents 1o the Obio Depariment of Insurance survey sald
ey have ratired of plan 40 rolire 1 e naod three years due 1o deing Insurance exponces. Ordy 9
percont of the respondants were over age 64,

Norhoast Ohio can anticipals ine highest mimber of thoss rettements, with mons than 40
percent ol th Jocal physicians planning o leave i tha nexd thias yoars,
Ninety-alx percent of tha responddents had malpractics rats incrsassa In 2004, Tha sverage .
anaus premium for personal medicat sarlpactics insuranca pald by thate Ohio physiclans In
2004 was $40,585, » 34 percenl incrosss comparsd with 2003 expantas. On aversge, physicln
- respondenta paid 18 percent of thalr gross anaual Inconne in pramiums.
Rates for inouranca, hovwever, vary front state i stils and are very diffecent within sach sisls

igfggﬁﬂ-ﬂ%—.

Tha Qhls Depdriment of nsurance commizsionad #is survey of dociors 10 focus on how -
professionsd Fabily insurance rale Increases have changad the wey doctors praciica medicine in
Ohilo sndd 10 leam docions’ peefarences for sohaions.

Anociolal evidency has besn presentsd in Obia and across the county that a crisls hay bhean
E?ﬁfbﬂﬁi -Uiig’ difereni h“"“u-ﬂ“_“s&-li
with varying medical neets are being alfected,

" Tharizing costs of matpracice Insurance have significanily lnpacted physidan behavior snd
doclors have closed thelr practices e ara planniag W do so.

More han 50 parcent of the stala's neurology and spacisity surgnons responding to the survey

e planning ko solkre In the next throa years dus 1o incursnce rats Incresses. These spocialies,
along with obstotrics, are considerad highet Insurence sisks and are charged he highet! rates
arnong physiciacs, :

Otilo’s patient pogulation ka siready belng impacied. In addiion ko the srfidpated reduction in the
Corviote o 16 Ot patents Sidy-si% parosnt of pvyeisians Hviyed have ubores doun ¢
refacred high-tisk procediurs palients sisewhore.,

The situstionie ciificet In Southeast Ohlo, whess DS parcent of the: suvey respondants have :
wrned down or refecred pationts who required high-tisk procadutes 1o oler pracioneds.

ey i Accredited iy the Natlouak Asspeiailow of Insurance Commbaloners (NAKC)
b/ ConwmerMonm 58004563526  rwwd Bstiiens 1-000-886-)327  DSHAP Wotiwer 1-900-536+1378
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Faosty-aight percent of OB/Gyn and famlly practioe physicdians in Norheast Ohio surveyed have
siapped deBvedng bakles due ta insurance cosls, and move than 50 percent of the osteopathic
doclors In the etate no longar deliver dabies.

Insurance concsons have aleo affectad whera mw;«mﬁmuﬂhydc!au responding
b the survay have reduce:t tha number of patienls they soe in nursing homes {55 percent have
tut back), homs care celings (46 perceat have cut back), and hospice satings (30 parcent have

cutback)

Northeas? and Southeast Ohlo hava baen il particulary hard. Sixly percent of the survey group
from Southeant Ohio report having cut sheir in-homs vigits, white 54 percent of physicians

surveyed in Northeast Ohlo say thay have cut -home care,

recognize & nead for patients to have recoursa when malpractics occlrs, In the
survay, they recomenend the state of Ohio pirsua remedies that focus irst on datermining the
marila ¢1 3 elalm before & Is Sled in court.

Mathodology

*  Thisis thelargoet shudy of the imgact of malpeactiee Insurance rates conducted to date In
the State ol Ohlo.

® 6,000 surveys wens malied 10 a1 random sample of Ohlo physidans,
® 1,350 surleys wera relumed, for a 17 percent rasponse rale.

b - lon of the and number
mMplmmMm sials, age, of Kablily

Objectives

. Yo unerstand how medics! malpractics Insuranca has Impaciad Ohio physictans' revante,
o3 wel aa physiciens’ wilingnoes 10 pérform certaln proceduras, Invest in thelr practices, and
oonlinue ¥ praclice medicine ix Ohle. _ -

*  Toloarn how medical malpraciice lnatrnce has tmpacied oversll physiclan poblent
#ocass 1o care and the petien] sxperdence. e

*  Todetennine physiclan inlerest in various proposad meastres & stablizy pdical
maipractice Inxance prariurmns.




Conciuslions

1. The first conclusion Is thal the rising tosiy of malpractice insuranee have
significanity impacted physician brhavior end doetors have closad or are
planning o close thelr practices.

e We lcarned that neagly four out of 10 respondents said they have retired or
plan to retirc in the next tbroe years due to siving Insuranee expenses, This
finding iz all the more sobering sinoe just 9% of the respondents were over
age 64,

&  More specifically:
o The percentage of doctor retirements is cven bigher in Northeast Ohio.
o More than kal( of Ohio"s nevirologists and specialty surgeons responding
to the srvey plan to yetire because of matpractice insurance ratés, These
speciallics, alang with obstetrics, are considered higher insurance risks
and are charged the highest ates,

2. Secoud, ridng preminms and e exodus of doctors bave already negatively
affected Ohio’s pailent poputation. Tn fact, n signiflcant redustion In patient
servives has atready oceurred,

e For cxample, 66% of physicians surveyod bave thmed down oc refemed high-
yisk procedure patienis elsewhere.
- The stwtion is eritical in Sootheant Ohlo, where 95% of pliysicisns
surveyed have declined or referred bigh-pick patients.
- Inaddition, 48% of OB/GYN and family practice physiclans in
Novtheast Ohlo reporied they have siopped delivering babies due to

"« Over halfof Ohio"s osteopathic doctors seported they no longer do
deliveries.

s Alco, high malpesctice | rsumnca premiums have Influenced where physicians
W’ﬂsunmknpuﬂnﬂsindlﬂ{edlhn
55% have reduced the number of paticns they see atnursing homes,
~ 469 have cut back ihe nunber of patients Ficy sea i home care

scttings.
. = And30% sco fewer patients in hrospice setilaps.
- The percentages sre particularly high in Noctheast sod Southeast Ohio.
~ Physiclans are minimising paticnts in these settings becsuse they
cansider them high-risk Ip tenns of medical liability.

1387497v1
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= Paticn| care has been iapacted in other ways as well;

- Nearly threa-quarters of physician respordenis say that they order
mare et 1o beber defend thelr declsions,

- Physiclans afso report that they nesd o sce more palicnts {0 remain
fimancially viable, which cesulis in longer waits for appointments and
kess time with each patient.

- Finally, many doctors have cul their stallin response to malpractics
insurance jncrenses.

3. ‘The third condusion from the survey i that raalpractice nsurance premiums
have rizen dramatically and have stratned office econgmies,

» 2004 rares went up for 96% of survey raspandeats, rising by an average of
39% over 2003, Well over a quaricr of Ohio plysiclans reeponding paid more
than $50,600.

* Onaveruge, 2imost 2063 of physicians’ gross snnul intome — one doblar in
five ~ goes to pay malpractice premium costs.

» Rates vary widely, both mmnong states and within medica! speciaktics. In Ohio,
for example, OB/GYN phiysicians respondiag 1o the stuvey pay an aveszge of
30% of their anmal Incomes — 50% mose than the average physiclan—to
malpractice insurers.

4, The swvey's final contivsion deals with cuyative meareres, steps we might take
to remedy the curyeat problem. Here we found that ph:!ldus, while
 recogndaing the need for patient recourse whem malpyaetics accurs, generally
fwvor ary proposed mexsure to address r!shg medical malpyactice insurance
coalz.

» They are pasticularly supportive of s Medical Reviow Panel to screen medieal
lishility cazes, prior to court fifing, to devsrmine the merits of the cases,
Almost nine: physiciana in 10 [$3%] highty Favor this proposal.




= Elghty percent of survey respondeats highly favor the institution of a §0-day
Mandatory Notice. This would require medical lisbility Insurance companivs
to aotify physicians well in advance if their policy were being cancelled or not
repewed, or [ they were recefving a significant premium incresss, The
Department speacheoded fegfsiation {S.B. 187 effective 9/13/04) last year 1o
implement this recuirement,

* Finalty, move than three dociors in four [76%5] highly Eavor wimt is called
Expert Wimess Qualification Review. This would require the plaintiff to
submit 2 “certificate of expert review™ conlimming that each medical export
witness is-qualificd to serwe in thatcapacity, Legisiation {H.B, 215 cffeclive
9/13/04) was passed tast year with the Department’s sponsorship requiring
witnesses to be pre-cestificd ns axpeyt witnesses in their fleld by the Ohio
Staie Medical Boand, :

1387497v1
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