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1198 ^. - ..MANDAIvIL3S, WRIT OF

CRIMINATION. Malloy, a convicted felon on probation,
was ordered to testify in a judicial inquiry into garn- )(a .bling activities. He refused to answer any questions
concerning the crime for which he had been con-
victed, and he was held in contempt. Connecticut's
highest court, relying on TWINING V. NEW JE&4EY
(1908)-and ADAMSON V. CALIFORNIA (1947), ruled that
Malloy's invocation of the Fifth Amendment right had
no constitutional basis in the state and that the Four-
teenth Amendment did not extend the right to a state
proceeding.

The Supreme Court reversed on the ground that
the "same standards must determine whether an ac-
cused's silence in either a federal or a state proceeding
is justified." Had the inquiry been a federal one, said
Justice WiLLiAM j. BRENNAN for a 5-4 majority, Mal-
Ioy would have been entitled to refuse to answer be-
cause his disclosures might have furnished a link in
a chain of evidence to connect him to a new crime
for which he nlight be prosecuted. The Court held
that "the Fifth Amendment exception from compul-
sory self-incrimination is also protected by the Four-
teenth against abridgment by the States." Tluining
and Adamson, which had held to the contrary, were
overruled, although the specific holding in Adamson
relating to comments on the accused's failure to testify
was not overruleduntil GRIFFIN V. CALIFORNIA
(1965). Thus, Malloy stands for the DOCTRINE that
the Fourteenth Amendment protects against state
abridgment the same right that the Fifth protects
against federal abridgment. Justices BYRON R. WHTTE
and POTTER STEWART did not expressly dissent from
this doctrine; they contended, rather, that Malloy's
reliance on his right to silence wa`^ groundless on the
basis of the facts. Justices Jolua MARSIIALL HARLAN
and ToM C. CLARg opposed the incorporation of the
Fifth Amendment right into the Fourteenth.

LEONARD W. LEVY

^L'C.1,/
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MANI3AMUS, WRIT .OF

MANN ACT
825 191036 St t

Congress sought to suppress prostitution in the so-
called White Slave Act under the commerce power.

Anyone transporting or aiding the transportation of
a woman in INTERSTATE or FOREIGN COMMERCE "for
the purpose of prostitution or debauchery, or for any
other immoral purpose, or with the intent and pur-
pose to induce, entice, or compel such woman or girl"
to such immoral acts was gnilty of a FELONY. Persua-
sion to cross state lines for these purposes "whether
with or without her consent" was likewise a felony.
Another section doubled the already sti$' penalties
(five years imprisonment or $5,000) in cases involving
women under eighteen years of age. The act also au-
thorized the Commissioner-General of Immigration
to "receive and centralize itlformation concerning the
procuration of alien women and girls" for such put-
poses and required brothel-keepers to file statements
regarding alien employees, exempting the keepers
from prosecution for "truthful statements."

In HoxE v. UNrrED STATEs (1913) the Supreme
Court sustained congressional power to enact the law
under the COMMERCE CLAUSE, relying squarely on
CIIAMrtoN v. AMEs (1903): "Congress, as an incident
to [the commerce power] may adopt not only means
necessary but convenient to its exercise, and the
means may have the quality of police regulations."

DAVID GORDON

MANN-ELKINS ACT
36 Stat. 539 (1910)

The ELxixs AcT of 1903 and the HEPBURN ACT of
1906, as well as the decisions they prompted, had
reinvigorated the Interstate Commerce Commission
(ICC) after disastrous Supreme Court decisions such
aS INTERSTATE COMMERCE COMMISSION V. CINCIN-

NATI, NEw ORLEANS & TEXAS PACIFIC RAILWAY CO.
(1897). The Mann-Elkins Act granted the ICC, for the
first time, the power to set original rates; it also author-

(Latin: "We cominand.") A writ of mandamus is a ized the commission to suspend applications for pro-
judicial order to a lower court or to any agency or posed rate increases untfl it had ascertained their
officer of any department of govenirnent, command- reasonableness. Despite the statute's vesting the
ing the performance of a nondiscretionary act as a cornmission with such powers, determinations of rea-
duty of office for the purpose of enforcing or recogniz- sonableness would still be subject to the extraordinar-
ing an individual right or privilege. (See MARBURY ily flexible guidelines of the FAIR RETORN rule laid
V. MADISON, 1803.) down in SMYTH V. AMEs (1898). The act placed the

LEONARD W. LEVY ICC firmly in control by shifting the BURDEN OF
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