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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST

The viability of the guaranteed two-year policy period for all automobile insurance

policies sold in this State is of public and great general interest. In Wolfe v. Wolfe (2000) 88

Ohio St.3d 246, this Court announced that every automobile liability insurance policy issued in

Ohio must have, at a minimum, a guaranteed two-year policy period during which the policy

cannot be altered except by agreement of the parties and in accordance with statutes governing

cancellation and non-renewal of automobile insurance. The Court was construing former R.C.

3937.31(A), which provided that "cancellation" included refusal to renew a policy with at least

the coverages, included insureds, and policy limits provided at the end of the next preceding

policy period. In this case the Court of Appeals' decision has completely subverted the two-year

guarantee and has allowed Allstate to alter the Advent's policy to lower their limits of

uninsured/underinsured motorist ("UM/UIM") coverage during the guarantee period. The

Appellate Court's rational was that the amendment to R.C. 3937.31, specifically R.C. 3937.31(E)

(as amended by SB No. 267), allowed insurance companies to incorporate legislative changes

into their policies mid-guarantee, even if such changes are expressly prohibited by R.C.

3937.31(A).

As this Court has recognized, the purpose of the legislature enacting R.C. 3937.31 was to

ensure that consumers of automobile liability insuranee are able to maintain the level of coverage

and policy limits that they had originally contracted for. See Wolfe, supra. The Appellate

Court's decision renders this case one of public and great general interest as the public has an

interest in reversing an appellate decision that is contrary to Supreme Court precedent and that

essentially does away with the two-year guarantee period expressly provided for by the state

legislature. If the appellate decision stands, that protection is no longer available.



As it stands, the Appellate Court's ruling herein abrogates this Court's decision in Wofe,

ignores the express language of the very statute it portends to apply and disregards the legislative

policy of providing protection to consumers. Unfortunately, in reliance upon this case, similar

results have been reached in other cases, most notably St. Clair v. Allstate (slip copy) 2006 WL

3373069 (Ohio App. I Dist.). In St. Clair, the Appellate Court determined that the language

used by the legislature in amending R.C. 3937.31 indicated an intent to supersede the Wolfe

holding. St. Clair at paragraph 12.

Fortunately, there is at lease one court of appeals decision that applied the plain language

of R.C. 3937.31(A) to bar any alteration of a policy mid-guarantee period. In Storer v. Sharp,I

the Eighth District Court of Appeals reached the opposite result of the Tenth District herein,

finding that an insurer could not incorporate changes in the law into its policy mid-guarantee

renewal. Accordingly, there is a public or great general interest in the reconciliation of the

variotis appellate court decisions that have addressed this issue.

More importantly however, these cases cannot be considered as isolated incidents or only

applying to policies written within a limited window of time. To the contrary, R.C. 3937.31

applies to every policy written today. The interpretation of R.C. 3937.31 in this case has the

potential to affect many policies now and in the future. For example, without the two-year

guarantee provided in R.C. 3937.31(A) a consumer that purchases UM/UIM coverage today

could have that coverage unilaterally taken away at any six-month renewal, as under current law

there is no requirement for an express rejection or waiver of coverage. In fact, because there is

no longer an obligation to offer UM/UIM coverage, even coverage that was offered and placed

can be unilaterally cancelled by the insurance company at any subsequent renewal period.

Therefore, any analysis of R.C. 3937.31 that validates a unilateral reduction in policy limits

' Storer v. Sharp, Cuyahoga App. No. 56525, 2006-Ohio-1577.
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during the two-year guarantee period, or worse, eliminates the guarantee altogether, would also

form the basis for the reduction of limits in current policies.

In addition, it would be naive to conclude that there will be no future changes to the

statutes that mandate automobile liability coverage and provide for UM/UIM coverage. Doing

away with the statutory two-year guarantee period potentially forms the basis for allowing

insurance companies to incorporate mid-guarantee period changes in other coverages,

elimination of named insureds and the procedures to cancel polices, all of which Wolfe

prohibited. Clearly this court should be the determining body when such far-reaching

consequences of a statutory interpretation are likely.

Finally, the public also has an interest in maintaining what little statutory protection there

is left against uninsured drivers. Under the law in existence at the inception of the two-year

guarantee period in this case, there was a clear public policy consideration recognized by the

legislature and this Court that UM/UIM eoverage " * * * is designed to protect persons injured in

automobile accidents from losses which, because of the tortfeasor's lack of liability coverage,

would otherwise go uncompensated." Abate v. PioneerMLat. Cas. Co. (1970), 22 Ohio St.2d 161,

165. Mandating that every policy of automobile insurance have limits of UM/UIM coverage

equal to the limits of liability coverage, unless expressly rejected, furthered that policy.

Accordingly, the proper application of R.C. 3937.31 to this case, as well as to

current and future insurance policies, is of public and great general interest. This Court

interpreted former R.C. 3937.31 to require a simple and workable formula governing the

incorporation of clianges to the law into policies of insurance. The legislature's amendment to

the statute, in light of a number of appellate decisions, necessitates the Court revisiting its prior

decision, reaffirming Wolfe and again crafting a simple and workable fotmula that upholds the

purposes behind R.C. 3937.31.
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This case arises from the tragic death of Valijean D. Advent who died in a car accident in

Illinois on September 29, 2002 as the result of the negligence of Scott D. Rude. Mrs. Advent is

survived by her husband, Jack Advent, and her children, Laura and Ryan. In 2004, Appellant, as

the Executor of his wife's estate, settled all claims against Mr. Rude and State Farm, Mr. Rude's

automobile liability insurer, for the payment of the $100,000 applicable liability insurance limits

while preserving the right to pursue any potential claims against the Advents'

uninsured/underinsured ("UM/UIM") insurer, Defendant/Appellee Allstate Insurance Company

("Appellee Allstate"). Appellee Allstate consented to the Estate's settleinent with Mr. Rude and

State Farm.

On September 23, 2004, Appellant filed a wrongful death and declaratory judgment

action in the Franklin County Court of Common Pleas against Appellee Allstate and Defendant

Dennis O. Norton ("Defendant Norton"). Appellant's action against Appellee Allstate seeks to

recover $200,000 in UM/UIM coverage under the Advents' Allstate policy ($300,000 UM/UIM

coverage as a matter of law minus the $100,000 paid by State Farm). Alternatively, Appellant

claimed Defendant Norton was negligent and as the result of his negligence, Appellant's Allstate

poticy only had $50,000 in UM/UIM coverage. Appellant claimed Defendant Norton, therefore,

was liable to the estate for S200,000.

On June 28, 2005, Appellee Allstate filed a motion for summary judgment. On August 8,

2005, Appellant filed his memorandum contra and i-iis cross-motion for partial summary

judgment with respect to Allstate. Appellee Allstate filed its reply on August 12, 2005. On

November 15, 2005, the trial court issued its "Decision Granting Allstate's Motion for Summary

Judgment, filed on June 28, 2005 and Decision Denying Plaintiffs Motion for Partial Summary

Judgment, filed August 8, 2005." An "Entry Granting Defendant Allstate Insurance Company's

Motion for Summary Judgment and Denying Plaintiff's Motion for Summary Judgment"
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incorporating the trial court's November 15, 2005 decision was filed on January 4, 2006. On

January 30, 2006, Appellant timely filed his notice of appeal.

On October 24, 2006, The Franklin County Court of Appeals, Tenth Appellate District

issued an "Opinion" affirming the trial court's decision and a "Judgment Entry" joumalizing the

"Opinion." On November 3, 2006, Appellant timely filed "Appellant's Motion to Certify to the

Ohio Supreme Court a Conflict with a Judgment of another Court of Appeals" with the appellate

court, which is currently pending. Appellant now timely appeals to the Supreme Court of Ohio.

STATEMENT OF THE FACTS

In 1989, Defendant Norton sold Mr. and Mrs. Advent an Allstate insurance policy that

provided BI limits of $300,000 each person, S500,000 each occuirence. Mr. and Mrs. Advent

were the named insureds on the Allstate policy, policy number 092005461. However, according

to the declarations page, the policy only had UM/UIM limits of $50,000 each person, $100,000

each occurrence. Neither Appellee Allstate nor Defendant Norton can produce the original

application, any written offer or any written reduction of UM/UIM coverage from 1989 through

the September 28, 2002 automobile collision and death of Mrs- Advent the following day.

Neither Appellee Allstate nor Defendant Norton can produce any notes or other documents

setting forth that UM/UIM coverage was described to the Advents, that UM/UIM coverage

premiums were provided to the Advents, including premiums for $300,000/$500,000 limits, or

an express statement of the limits. Appellant and his wife did not sign any UM/UIM reduction

form at the time they initially purchased the policy and did not have any discussions with

Defendant Norton, anyone from his agency, or anyone from Appellee Allstate about UM/UIM

coverage, including the appropriate limits of such coverage; the purpose of the coverage; a

desci-iption of the coverage and the premium cost of the coverage.

From 1989 up through the time of Mrs. Advent's death on September 29, 2002, neither

Mr. or Mrs. Advent ever signed a UM/UIM reduction form and they never had any discussions
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with Defendant Norton, anyone from his agency, or anyone from Appellee Allstate about

UM/UIM coverage, including the appropriate limits of such coverage; the purpose of the

coverage; a description of the coverage and the premium cost of the coverage, despite the fact

Mr. Advent had some contact with Defendant Norton's office over the years regarding routine

policy changes.

The Allstate policy was initially issued on March 12, 1989 and renewed every two (2)

years until the time of Mrs. Advent's death. The applicable two (2) year policy period for this

cause of action, given Mrs. Advent's death on September 29, 2002, is March 12, 2001 through

March 12, 2003. Appellee Allstate has admitted the total amount of compensatory damages the

estate has sustained as a result of Mrs. Advent's wrongful death are in excess of $300,000.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition Of Law No. I: R.C. §3937.18, effective September 21, 2000 (S.B. 267), is the
controlling version of the UM/UIM statute for this case pursuant to Ross' and Wolfe.3

R.C. §3937.18 as amended by S.B. 267, effective September 21, 2000 is the controlling

UM/UIM statute and, therefore, it is clear Appellant is entitled to swnmary judgment that the

Allstate policy provides UM/UIM limits of $300,000 each person, $500,000 each occurrence as a

matter of law.

Pursuant to Ross, supra, the statutoty law in effect at the time the parties enter into a new

contract for automobile insurance controls the rights and duties of the contracting parties. The

question becomes when did the Advents and Allstate enter into a new contract prior to the

September 29, 2002 date of loss? R.C. §3937.31 and Wolfe, supra, provide the answer.

In Wolfe, supra, the Ohio Supreme Court held, pursuant to R.C. §3937.31(A), every

automobile liability insurance policy issued in this state must have, at a minimum, a guaranteed

two-year policy pe-iod during which the policy cannot be altered except by agreement of the

2 Ross v. Farraers /nsurance Group of Conipanies (1998), 82 Ohio St.3d 281.
' Wolfe v. Wolfe (2000), 88 Ohio St.3d 246.
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parties and in accordance with R.C. §§3937.30 to 3937.39 4 The commencement of each policy

period mandated by R.C. §3937.31(A) brings into existence a new contract of automobile

insurance, whether the policy is categorized as a new policy of insurance or a renewal of an

existing policy and the guarantee period is not limited solely to the first two years following the

initial institution of coverage. Wolfe, supra, at the syllabus. Consequently, a court determines

the effective date of each new automobile policy by ascertaining the original issuance date of the

policy and counting successive two-year policy periods from that date. Wolfe, supra.

In the case at bar, therefore, the applicable two-year policy period is March 12, 2001

through March 12, 2003, meaning the applicable version of R.C. §3937.18 is the version

amended by S.B. 267, effective September 21, 2000.

Because the S.B. 267 version of R.C. §3937.18 is controlling for this case and Appellee

Allstate did not comply with it, nor Abate,5 Gyori,6 Linko,' Kemper8 and Hollon,9 Appellant is

entitled to UM/UIM limits of $300,000 each person, $500,000 each occurrence as a matter of

law. There in no dispute Appellee Allstate did not comply with Abate, Gyori, Linko, Kemper or

Hollon.

Proposition of Law No. II: The S.B. 97 amendments to R.C. §3937.18, effective October
31, 2001, have no application or bearing on the instant cause of action.

Even Appellee Allstate acknowledges a new contract of insurance for the Advents came

into effect on March 12, 2001 and remained in effect for two (2) years through March 12, 2003,

meaning the S.B. 267 version of R.C. §3937.18 applies to this case. Nonetheless, Appellee

Allstate argues that R.C. §3937.18, as amended by S.B. 97 also applies to this case, because it

° There is no dispute in this case that the Allstate policy was never altered by agreement of the parties and in
accordance witli R.C. §§3937.30 to 3937.39 at anytinie prior to September 29, 2002.

Abate v. Pioneer Mutual Cas. Co. (1970), 22 Ohio St.2d 161.
Gyori v. Johnston Coca-Cola Bottling Group, Inc. (1996), 76 Ohio St.3d 565.
Linko v. Inden¢nity Ins. Co. oJNorth Arnerica (2000), 90 Ohio St.3d 445, 2000-Ohio-92.
Kemper v. Michigan Millers Mut. Ins. Co. (2002), 98 Ohio St.3d 162, 2002-Ohio-7101.
Hollon v. Clary (2004), 104 Ohio St.3d 526, 2004-Ohio-6772.
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was incorporated into the Advents' policy prior to Mrs. Advent's death. This argument is without

merit.

In making its argument, Appellee Allstate relies on the S.B. 267 amendments to R.C.

§3937.31. While Appellant concedes the S.B. 267 amendments apply to this case, Appellee

Allstate misinterprets these amendments and their application to the Allstate policy and this case.

R.C. §3937.31, as amended by S.B. 267, states in pertinent part:

(A) Every autotnobile policy shall be issued for a period of not less than two years or guaranteed
renewable for successive policy periods totaling not less than two year. Wliere renewal is
niandatory, "cancellation," as used in sections 3937.30 to 3937.39 of the Revised Code,
iticludes refusal to renew a policy with at least the coverages, including insureds, and policy
limits provided at the end of the next preceding policy period. No insurer may cancel any
sucb policy except pursuant to the terms of the policy, and in accordance with sections
3937.30 to 3937.39 of the Revised Code, and for one or more of the following reasons:

(E) Notbing in this section prohibits an insurer from incorporating into a policy any changes that
are permitted or required by this section or other sections of the Revised Code at the
beginning of any policy period within the two-year period set forth in division (A) of this
section.10

The notes accompanying R.C. §3937.31 provide:

Section 5. It is the intent of the General Assembly in amending section 3937.31 of the Revised
Code to make it clear that an insurer may modify the terms and conditions of any automobile
insurance policy to incorporate changes that are permitted or required by that section and other
sections of the Revised Code at the beginning of any policy period within the two-year period set
forth in division (A) of that section.

R.C. §3937.31(A) provides that a policy must be issued for a"guaranteed period of not

less than two years or guaranteed renewable for successive policy periods totaling not less than

two years." Therefore, at a rriinimuen, a policy of insurance has a two-vear Quarantee period

in which an insurer cannot reduce or eliminate "the coverages, including insureds, and policy

limits provided at the end of the next preceding policy period." Applicable to this case, that

tneans Allstate could not reduce the Advents UM/UIM policy limits of $300,000/$500,000

during the two-year period from March 12, 2001 to March 12, 2003.

10 Section E was a new section added to R.C. §3937.31 with the S.B. 267 amendments.
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R.C. §3937.31(E) does nothing to change the analysis. It provides that if an insurance

policy is issued, pursuant to §3937.31(A), in shorter than two-year policy periods that are

"guaranteed renewable for successive policy periods totaling not less than two years," an insurer

may, but is not required to, incorporate into a policy "any changes that are permitted or required

by this section or other sectious of the Revised Code at the beginning of any policy period

within the two-year period set fotth in division (A) of this section." (Emphasis added).

Therefore, by the express language of R.C. §3937.31(E), not all statutory changes are

incorporated into a policy at the beginning of a shorter policy period within the two-year

guarantee period. " Within a two-year guarantee period, only those changes permitted or

required by the revised code can be incorporated.

Appellee Allstate is trying to use R.C. §3937.31(E) to incorporate the S.B. 97

amendments to R.C. §3937.18 into the policy in an attempt to reduce the Advents' UM/iJIM

policy limits. This is not only not permitted or required by the revised code, it is expressly

prohibited by R.C. §3937.31(A). Therefore, because S.B. 97 putports to reduce UM/UIM policy

limits, by attempting to overrule Linko and its progeny and eliminate coverage implied as a

rnatter of law, the S.B. 97 version of R.C. §3937.18 can only be incorporated at the end of a two-

year guarantee period. Meaning S.B. 97 has no application to this cause of action.

Changes in the revised code that do not affect "coverages, including insureds, and policy

limits" could be incorporated into a policy at a renewal within the two-year guarantee period. A

change in a statute of limitations, or changes in the procedures for cancellation, or procedures for

adding coverages, or procedures for payment options, etc., are all examples of potential revised

code changes that don't affect "coverages, including insureds, and policy limits" (as prohibited

" All statutory changes will be incorporated into every policy following the expiration of each two-year guarantee
period and prior to the start of another two-year guarantee period.
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by R.C. §3937.31(A)) and would be permitted or required by the revised code to be incorporated

into a renewal prior to the expiration of the two-year period.

Assuming arguendo that the S.B. 97 amendments to R.C. §3937.18 where incorporated

into the Advents policy at a renewal within the two-year guarantee period and prior to Mrs.

Advent's death, the analysis still does not change and the Advents are entitled to UM/UIM

policy limits of $300,000/$500,000.

At the beginning of the two-year guarantee period (March 12, 2001), pursuant to Ohio

law and the undisputed facts of this case, the Advents had UM/UIM policy limits of

$300,000/$500,000 because of Allstate's failure to comply with Linko, et al. The statutory

language of S.B. 97 R.C. §3937.18 does nothing to change that. It simply eliminated a

mandatory offer of UM/UIM. But in this case, Allstate offered UM/UIM and the Advents

already had UM/UIM coverage. So S.B. 97 has no application. It is only the uncodified staff

notes of S.B. 97 that express some public policy intent to do away with coverage implied as a

matter of law. However, nothing in the actual statutory language indicates that. Even were this

Court to entertain and consider the uncodified law of S.B. 97, to do so would mean reducing the

Advents' UM/UIM policy limits of $300,000/$500,000 prior to the expiration of the two-year

guarantee period, which is expressly prohibited by R.C. §3937.31(A). The Advents' limits of

UM/UIM limits of $300,000/$500,000 by operation of law cannot be reduced until the end of the

two-year guarantee period (March 12, 2003).

Because Appellee Allstate never had a valid offer and reduction of UM/UIM to $50,000

each person, $100,000 each occurrence, the Advents policy had always had a policy with

UM/UIM coverage limit of $300,000 each person, $500,000 each occurrence, not withstanding

the indication on the declarations pages. By 1989 (the inception of the first policy), Abate was

nineteen (19) year-old precedent that the Advents needed to expressly reject or reduce UM/UIM

coverage. Because they had the $300,000/$500,000 UM/UIM policy limits at the start of the
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two-year guarantee, those limits (per R.C. §3937.31(A)) could not be reduced by the S.B. 97

amendments until the beginning of another two-year guarantee, i.e. March 12, 2003.

Finally, even if the Court were to determine that the S.B. 97 version of R.C. §3937.18

could be incorporated into the policy prior to the expiration of the two-year guarantee period and

used to reduce the Advents' UM/UIM limits, it is still inapplicable because Allstate failed to

properly so do.

R.C. §3937.31(E), quoted earlier, merely provides that if an insurance policy has shorter

policy periods within a two (2) year guarantee period, nothing "prohibits an from incorporating

into a policy any changes that are permitted or required by this section or other sections of the

Revised Code ..." Therefore, by the express statutory language, an insurer is not required to

incorporate all statutory changes that are permitted or required by the revised code prior to the

expiration of the two-year guarantee. Consequently, there is no "automatic" incorporation. If an

insurer chooses to incorporate statutory changes prior to the end of the two-year period, it must

take some affirmative action to do so. The question becomes: what is the necessary affirmative

action that must be taken?

The plain meaning of that language seems clear. A change has to be made to the policy

itself. It is Appellant's position that incoiporating a statutory change into a policy prior to the

expiration of a two-year guarantee period can only be done by policy endorsement and there is

no dispute that was not done in this case.

Appellee Allstate argues that a nlere notice is sufficient. Is a mere notice, which is not

part of the policy, sufficient? Would a telephone call to an insured be sufficient? Would a mass

mailing to all Ohio Allstate insureds be sufficient? Is a specific endorsement necessary? Those

are all questions the Court may be called upon to answer in future cases on this issue.

Fortunately, in this case, the Allstate policy itself answers the question.

tt



First, page 6 of the "Renewal Auto Policy Declarations" for September 12, 2002 to

March 12, 2002 as a section titled "Your Policy Documents" that states:

Your auto policy consists of this Policy Declarations and the documents listed below. Please keep
these together,
- Ohio Auto Insurance Policy form PDU40 - Ohio Amendatory Policy Provisions forni PDU89-3

Form XC15, the notice sent to the Advents upon which Appellee Allstate relies, is not

even part of their policy! If it is not part of the policy, it certainly can't be incorporated into the

policy. The Allstate policy provides further guidance and instruction in this matter. The section

titled "Coverage Changes" provides:

Wlten Allstate broadens a coverage during the policy period without additional charge, you have
the new feature if you have the coverage to which it applies. The new feature applies on the date
the coverage change is effective in your state. Otherwise, the policy can be changed onlv bv
endorsement. Any cliange in your coverage will be made using the rules, rates and forms in
effect, and on file if required, for our use in your state.

(Emphasis added). After S.B. 97, if it were to apply to the Advents' policy, there is certainly an

argument that there would be no UM/UIM coverage as a matter of law and the Advents'

UM/UIM limits would be the $50,000/$100,000 as stated on the declarations page. Clearly this

would be a reduction of coverage - not broadening coverage without additional charge.

Consequently, the only way Allstate could do this, per its own policy language, was by

endorsement. It did not do so. Form XC15 is not an endorsement and it is not part of the policy.

Therefore, S.B. 97 was not incorporated into the policy in effect on the date of Mrs. Advent's

death, Septernber 29, 2002

It would have been simple for Allstate to issue an endorsement, but it didn't. For

example, at the same time Form XC15 was sent to the Advents, Allstate also sent another

"Important Notice" - Form XC 11, stating a change to the policy had been made increasing the

UM/UIM statute of limitations to three years. Like Fomi XC15, Form XC11 was not a part of

the policy. However, in addition to the notice, Allstate also included an endorsement regarding
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the statute of linlitations - "Policy Endorsement" Ohio Amendatory Policy Provisions for

PDU89-3.

S.B. 97 represented a major change in Ohio UM/UIM law. UM/UIM coverage no longer

has to be provided and written offers and rejections/reductions are no longer required.

Essentially thirty years of UM/UIM law in Ohio was wiped out. If Allstate wanted to

incorporate this statute into the Advents policy prior to the new two-year policy period, it needed

to inform the Advents the policy was changing due to a change in Ohio law and follow the

language of its own policy and issue an endorsement.

Appellee Allstate's reliance on Arn v. Mclean, ("Arn") 12 is misplaced. First and

foremost, it is Appellant's position that Arn. was incorrectly decided and misinterprets Ohio law

and should be given no precedential value. In contrast, see Storer v. Sharp.13 In addition, Arn

does not address all of the issues raised by Appellant. There is no discussion in Arn about

whether or not the policy language required, as the Advents' policy does, that any change that

reduces coverage n-wst be done by endorsernent. There was not a specific endorsement in Arn,

but we don't know if there needed to be. The court did not address the issue and it may not have

been raised. Therefore, Arn, while appearing similar, is inapplicable. Nonetheless, Arn, as is the

appellate decision in this case, is in conflict with Storer, meaning the Court should accept this

case to provide clarity and uniformity across the state.

Arn essentially abrogates Woffe, which the Ohio Supreme Court has not done. In

addition, the legislature has not tried to statutorily overrule Wolfe. While it did add R.C.

§3937.31(E), no changes were made to §3937.31(A). In addition, when making statutory

changes, particularly with respect to insurance law, the legislature has continually referenced

Supreme Court decisions in its uncodi6ed law that it intends or purports to supersede. Of

Ani v. rYlcLearr (2005), 159 Ohio App.3d 662, 2005-Ohio-654.
Sup,-u; appeal not accepted for review, 110 Ohio St.3d 1443, 2006-Ohio-3862.
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considerable note, no such mention or intent has ever been made with respect to Wolfe. Because

this Court has not overruled or limited Wolfe and Wolfe has not been legislatively overruled, it is

applicable to this case and prevents Allstate from incorporating S.B. 97 into the Advents' policy

renewal prior to the expiration of the two-year guarantee period on March 12, 2003. Thus

Appellee Allstate's policy provided UM/UIM policy limits of $300,000/$500,000 at the time of

Mrs. Advent's death.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great general

interest. The appellant requests that this Court accept jurisdiction of this case so the important

issues presented will be reviewed on the merits.

Respectfully submitted,

Johi^M. Gonzalei/ (0038664)
Cou el of Record
John M. Gonzales, LLC
140 Commerce Park Dr.
Westerville, OH 43082
614.882.3443
614.882.7117 Fax
j.-onzales@,-oiizales-lawfirm.com
Counsel for Appellant Jack R.

Advent, Exec.
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H
Advent v. Allstate Ins. Co.Ohio App. 10 Dist.,2006.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,Tenth District, Franklin
County.

Jack R. ADVENT, Executor of the Estate of
Valijean D. Advent, Deceased, Plaintiff-Appellant,

V.
ALLSTATE INSURANCE COMPANY et al.,

De fendants-A pp e I lees.
No. 06A P-103.

Decided Oct. 24, 2006.

Appeal Froni the Franklin County Court of Comnion

Pleas.

John M. Gonzales, LLC, and John M. Gonzales, for
appellant.
Lane, Alton & Horst, LLC, Rick E. Marsh, and
Monica L. Waller, for appellee Allstate Insurance
Con pany.
FRENCH, J.
*1 {¶ I} Plaintiff-appellant, Jack R. Advent, as-
executor of thc estate of VallJeao D. Advent ("
appellant"), appeals froni the judgment of lhe
Franklin County Court of Conmion Pleas granting
sunmiary judgment in favor of defendant-appelice,
Allstate lnsurancc Company ("Allstate"), and
denying appellant's motion for partial sumntary
judgmcnt. For the following rcasons, we affirm the
triad court's judgnienL

}}1 21 This action arises oui of an automobile
accident th:U occurred on September 28, 2002, as a
result of the negli<,ence of Scott D. Rude. Valijean
D. Advent died from injuries she sustained in thc
accident anci is s'urvived by her husband, appellant
Jack Advent, and her children, Laura and Ryan_ As
execruor of Iiis late wife's estate, appellant settled
thc estate's claims against Mr. Rude and Mr. Rude's

' Page 2 of 9

EXHIBIT

9 y

Page I

insurer, State Farm Mutual Automobile Insuranec
Company ("State Farm"), for the $100,000 bodily
injury limit of Mr. Rude's insurance policy, while
preserving the right to pursue claims for
uninsured/underinsured motorist ("UM/UIM")
coverage from Allstate, the Advents' insurer.

11131 At the tinic of the accident, appellant and his
wife were the named insureds on an Allstate
insurance policy, which provided liability coverage
up to $300,000 per person/$500,000 per
occurrence. According to its declarations page, the
Allstate policy provided UM/UIM coverage up to
$50,000 per pcrson/ $100,000 per accident.

(¶ 4) On September 23, 2004, appetlant filed an
action for wrongful death and declaratory judgment
against Allstate and Dennis O. Norton, appellant's
insurance agent, in the Franklin County Court of
Common Pleas.rN' In his clain s against Allstate,
appellant seeks to recover $200,000 in UM/U[M
coverage under the Allstate policy. Appellant
contends that UM/UIM coverage arose by operation
of law under the Aflstate policy in an amount
equivalent to tltc policy's liability limit of $300,000
per person/$500,000 per occurrence. After setting
off the $100,000 paid by Statc Fai-m, appellant
contends that the estate is entitled to recover
S200,000 under the Allstate po(icy. Allstate has
admitted that thc estate sustaineci compensatory
damagesin excess ofS300,000.

FN1. Appellant's claim aglunst defendant
Norton was the subjcct of al separate
appeal, rfdrent v. All.rralc Lis- Co.,

Franklin App. No. O5AP-1092,
2006-Ohio-2743-

(¶ 5} On June 28, 2005, Allstate filccl a motion for
sumniary judgnient, arguing that appellant was not
entitled to recover UM/UIM benefits under the
Allstate policy because Mr. Rude's liability
coverage exceeded the Allstate policy's UM/UIM

Cd 2006 Thomson/West. No Claim to Ori,,,. U.S. Govt. Works.
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limits. Allstate also argued that, because the S.B.
No. 97 veision of R.C. 3937.18(A) applies, no
additional UM/UIM coverage arises by operation of
law under the Allstate policy. On August 8, 2005,
appellant filed a memorandum contra Allstate's
niotion for summary judgment and a cross-motion
for partial summary judgment. Allstate filed a reply
memorandum in support of its motion on August
12, 2005. On November 15, 2005, the trial court
issued a decision granting Allstate's ntotion for
sumniary judgment and denying appellant's motion
for partial summary judgment. The trial court
entered judgment in accordance with its November
15, 2005 decision on January 4, 2006, and appellant
flled a tiniely notice ofappeal.

*2 [}1 6} Appellant raises a single assignment of
error for our consideration:
THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT IN FAVOR OF
APPELLEE ALLSTATE AND DENYING
APPELLANTS MOTION FOR SUMMARY
J U DG MENT.

^¶ 7} Appellate review of sunimary judgments is
de novo. Koos v. Cenr. Ohio Ceflydar, btc. (1994),
94 Ohio App.3d 579, 588, citing l3rown v. Scioto
Cty. I3d. oJConanus. (1993), 87 Ohio App.3d 704,
71 f. When an appellate court reviews a trial court's
disposition of a summary judgment inotion, it
applies the sanie standard as the trial court and
conducts an independent review, without deference
to the trial court's dctcrmination. Muust v. Brmk
One Coltunbus. N.A. (1992), 83 Oltio App.3d 103,
107; Brown at 71 1.

ill 8l Pursuant to Civ.R. 56(C), summary
judgmcnt "shall bc rcndered fortltwith if thc
pleadings, depositions, answers to interrogatorics,

written adniissions, affidavits, transcripts of
evidence, and writlen stipulations of fact, if any,
timely filed in thc action, show that there is no
gcnttinc issue as to any material fact and that the
moving party is entitled to judgment as a niatter of

law." Accordingly, summary judgment is
appropriate only where: (1) no genuine issue of

ntaterial fact reniains to be litigated; (2) the moving
party is entitled to judgment as a niatter of law; and

Page 2

(3) viewing the evidence ntost strongly in favor of
the non-moving party, reasonable niinds can come
to but one conclusion, that conclusion being adverse
to the non-moving party. Hariess v. Willis Day
Warel:ousisg Co. (1978), S4 Ohio St.2d 64, 66.

(¶ 9) "[TJhe moving party bears the initial
responsibility of informing the trial court of the
basis for the motion, and identifying those portions
of the record before the trial court which
demonstrate the absence of a genuine issue of fact
on a material element of the nonmoving party's
claim." Dresher v.. 6urt (1996), 75 Ohio St.3d 280,
292. Once the moving party meets its initial burden,
the non-movant must set forth specific facts
denionstrating a genuine issue for trial. /d at 293.
Because suntntary judgment is a procedural device
to terminate litigation, courts should award it
cautiously after resolving all doubts in favor of the
non-moving party. Mutphy v-Reynoldsbrvg (1992),
65 Ohio St.3d 356, 358-359, quoting Norris v. Ohio
Std. Oil Co. (1982), 70 Ohio St.2d 1, 2.

(¶ 10) The parties' dispute over the amount of
UM/UIM coverage afforded by the Allstate policy

stems from their disagreement over which version
of the Ohio uninsured motorist statute, R.C. 3937.18
, governs the scope of the policy. "For the purpose

of deterniining the scope of coverage of an
underinsured motorist claim, the statutory law in
effect at the time of entering into a contract for
autotnobile liability insurance controls the rights

and duties of the contracting partics." Ross v.
Farrnei-s bis. Group ojCos- (1998), 82 Ohio St.3d
281, syllabus. However, as the Third District Court

of Appeals has aptly recognized, "[t]his seeiningly
simple concept can become problematic because
Ohio statutory law requires insurance carriers to
give insureds a two-year guaranteed coveragc
period. R.C. 3937.31(A)." McDmaiel v. Itollins.

Allen App. No. 1-04-82, 2005-Ohio-3079, at !I 21.

*3 (¶ I I} Allstate originally issued the Advents'
policy on March 12, 1989, and the parties
continuously renewed the policy through the time of
the accident. Pursuant to R.C. 3937.31(A), "[e]very
automobile insurance policy shall be issued for a
period of not less than two years or guaranteed
renewable for successive policy periods totaling not

0 2006 Thonuon/West. No Claim to Orig. U.S. Govt. Works.
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less than two years." [n Wolje v. Woffe (2000), 88
Ohio St.3d 246, 250, the Ohio Supretne Court
addressed the effect of R.C. 3937.31(A), holding
that the conimcncenrent of each two-year guarantee
period brings into existcnce a new contract of
insurance, whether tite policy is categorized as a
new policy or a rcnewal, and that R.C. 3937.31
applies "regardless of the nuniber of times the
parties previously have contracted for niotor vehicle
insurance coverage." The statutory law in effect as
of the issuanee date of eaclt new policy governs the
policy. Id. "Under Wolje, insurance policies could *
* * not be altered during the guaranteed two-year
period `except by agreement of the parties and in
accordance with R.C. 3937.30 to 3937.39.' " Arn v.
McLean, 159 Ohio App.3d 662, 2005-Ohio-654, at
¶ 15; Wo(fi at 250. Consequently, under Wolje, an
insurer coulcl incorporate statutory changes into an
insurance policy only when a new two-year
guarantee.periodbegan. Wolfe at 250-25.1.

I11 121 In Wolje. the Ohio Suprenie Court looked
to the original issuance date of the appellants'
autoniobile insurance policy and counted successive
two-year periods froni that date to deterniine the tast
guarantee period. Applying that niethod here, and
counting successive two-year periods from the
original issuance date of March 12, 1989, the last
two-year guarantee period prior to the accident ran
from March 12, 2001 until March 12, 2003. The
statutory law in eftect on March 12, 2001, included
the statutory changes affected by S.B. No. 267,
effectivc September 21, 2000. As the statutory law
in effect at the beginning of the relevant guarantec
pcriod, the S.B. No. 267 versions of the insurancc
statutes govcrn the scope of the Allstate policy.

;11 13; f:nactecf ;ubsequent to 6Volf<:. but prior to
ilie beginning ofihc rclcvant guarnntcc pcriod, S.B.
No. 267 did noi changc the rcquircmcnt of a
two-ycar guarantee period mandated by R.C.
3937.3t(A). I-lowtvcr, as part of S.B. No. 267, the
General Ass'entbty added subsection (L) to R.C.
3937.31, which pruvidcs as- follows:
(E) Nothing in this section prohibits an insurcr from
incorporating into a policy any changes that are
pcrmitted or required by this section or other
sections of the Revised Code at the beginning of
any policy period within the two-year period set

forth in division (A) of this scction.
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Section 5 of S.B. No. 267 read:[t is the intent of the
General Assembly in amending section 3937.31 of
tbe Revised Code to make clcar that an insurer may
modify the ternts and conditions of any automobile
insurance policy to incorporate changes that are
permitted or required by that section and other
sections of the Revised Code at the beginning of
any policy period within the two-year period set
forth in division (A) of that section.

*4 Under R.C. 3937.31(E), where a policy is "
guaranteed renewable for successive policy periods
totaling not less than two years[,]" as perniitted by
R.C. 3937.31(A), an insurer may incorporate
changes permittcd by the Ohio Revised Code at the

beginning of any policy period. Thus, to the extent
that it held that insurance policies could not be
altered duringthe two-year guarantee period except
by agreement of the parties, R.C. 3937.31(E)
abrogated Wolfe. See Arn; McDaniel at u 12, fn. I.

{I 14} The S.B. No. 267 version of R.C. 3937.18
required automobile insurers to offer UM/UIM
coverage in an an ount equal to the liability limits
under any automobile insurance policy written or
delivered in Ohio, and, if an insurer failed to offer
UM/UIM coverage, such coverage arose by
operation of law in the amount of the policy's
liability coverage. l-(icks-Malak v. Cincinnati Grs.
Co.c., Lucas App. No. L-04-1272, 2005-Ohio-2745,
at ¶ II, citing Gvmi v. Julunston Coca-Cola
Bottling G-oup, Irrc. (1996), 76 Ohio St3d 565, 568
. Although the Allstatc policy declarations state tltat
UM/U[M coverage is provided with liniits of
S50,000 per person/5100,000 per accident,
appellant argues that Allstate taileti to of3cr
UM/U[M coverage in an amount equal to the
policy's liability Iintits antl that Allstate cannot
produce a written reeiuction of liinits (or UM/U[M
coveragc. Consequently, appellant argucs that
UM/UIM wverage arises under the Allstate policy
by operation of law in Ihe amount of S300,000 per
pcrson/$500,000 per accidcnt, equivalent to the
policy's liability coverage.

{li 151 Although S.B. No. 267 was in effect at the
beginning of the relevant guarantee period, the

V 2006 Thomson/West. No Claini to Oriy:. U.S Govt Works.
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General Assembly, during that guarantee period,
again amended R.C. 3937.18 through S.B. No. 97,
effective October 31, 2001. Allstate argues that
R.C. 3937.31(E), which was in effect at the
beginning of the guarantee period, permitted
incorporation of statutory changes at the end of any
policy period within the two-year guarantee period
and that Allstate incorporated the S.B. No. 97
version of R.C. 3937.18(A) into the policy prior to
the accident. As amended by S.B. No. 97, R.C.
3937.18(A) provides, in part:
Any policy of insurance delivered or issued for
delivery in this state with respect to any motor
vehicle registered or principally garaged in this state
that insures against loss resulting from liability
iniposed by law for bodily injury or death suffered
by any person arising out of the ownership,
maintenance, or use of a motor vehicle, may, but is
not required to, include uninsured motorist
coverage, underinsured motorist coverage, or both
uninsured andnnderinsured motorist coverages.

In S.B. No. 97, the General Assembly expressed its
intent to:(l) Eliminate any requirement of the
mandatory offer of uninsured motorist coverage,
underinsured motorist coverage, or both uninsured
and underinsured motorist coverages;
(2) Eliminate the possibility of uninsured motorist
coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages
being implied as a matter of law in any insurance
policy;
^5 . « <

(4) Eliminate any requirement of a written offer,
selection, or rejection forn for uninsured motorist
coverage, underinsured motorist coverage, or both
uninsured and underinsured niotorist coverages
from any transaction for an insurance policy[.]

Allstate contcnds that, undcr the S_B. No. 97
version of R.C. 3937 .18(A), no additional
UM/UIM coverage ntay be imposed by operation of
law on the Advents' policy.

;¶ 16} Siniply stated, the essence of the parties'
dispute becontes whether the S.B. No. 97
amendments to R.C. 3937.18(A) applied to the
Allstate policy at the tinte of the accident. Two
Ohio appellate districts have considered scenarios,
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like the one presently before us, involving a claim
for UIM coverage arising out of an accident that
occurred after the effective date of S.B. No. 97,
where the insurance policy at issue had a guarantee
period that began after the effective date of S.B.
No. 267, but before the effective date of S.B. No.
97. The Second and Eighth District Courts of
Appeals have reached differing conclusions as to
whether the S.B. No. 97 changes to R.C. 3937.18
can be incorporated into an insurance policy during
a guarantee period that began between the effective
dates of S.B. Nos. 267 and 97. See Arn,- Storer v.
Sharp, Cuyahoga App. No. 86525, 2006-Oltio-1577

{¶ 17} In Arti, the relevant guarantee period began
on February 21, 2001, at which time the S.B. No.
267 versions of R.C. 3937.18 and 3937.31,
including R.C. 3937.31(E), were in effect. During
theguarantee period, the Arn policy renewed on
February 22, 2002, after the effective date of S.B.
No. 97. Like here, the parties disagreed as to
whether the S.B. No. 97 changes applied to the
policy at the tinie of the accident. The Second
District held that, because R.C. 3937.31(E) was in
effect at the beginning of the guarantee period, the
insurer "was free to modify the policy or to
incorporate any changes that were then permitted or
authorized by law" when the policy renewed on
February 22, 2002. Arn at ¶ 24. Accordingly, the
court held that S.B. No. 97 governed the parties'
rights under the policy.

{¶ 18} In Storer, the relevant guarantee period
began on September 18, 2001, at wbich time the
S.B. No. 267 versions of R.C. 3937.18 and 3937.31

were in effect. Like the policy in Arn, the Storer

policy renewed after the effective date of S.B. No.

97. Unlike the Second District, the Eighth District
Court of Appeals rejected the argunicnt that the

insurer could incorporate the S.B. No. 97
amendments into the policy in a niid-guarantee
renewal, despite R.C. 3937.31(E). The court stated:
As noted by this court in Young v. Cincinnati Ins.
Co., (Cuyahogal App. No. 82395, 2004-Ohio-54, a
policy cannot be amended to reflect statutory
changes that occru during the guaranteed two-year
period; an aniendment does not take effect until the
expiration of that two-year period. R.C. 3937.31(A)

'r^ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Slhay v. Shay, [164 Ohio App.3d 518],
2005-Ohio-5874; Stone v. Allstate Lu. Co.,
Richland App. No.2004CA0021, 2004-Ohio-3990.

*6 Id, at 11 15. We disagree with the Eighth
District's analysis in Storer.

{¶ 19} The cases upon which the Eighth District
based its conclusion that a policy cannot be
antended to reflect statutory changes during a
guarantee period involved insurance policies with
guarantee periods that began prior to the effective
date of S.B. No. 267 and, tlius, prior to the
enactment of R.C. 3937.31(E). In Young v.
Cirrcimmti bts. Co., Cuyahoga App. No. 82395,
2004-Ohio-54; Shay v. Shay, 164 Ohio App.3d 518,
2005-Ohio-5874; and Slone v. Allstate 1ns. Co.,
Richland App. No.2004CA0021, 2004-Ohio-3990,
thc guarantee periods at issue began prior to the
effective date of S.B. No. 267 when, under Wo(ye,
an insurer could incorporate statutory changes into
an insurance policy only when a new two-year
guarantee period began. Accordingly, those courts
pioperly concluded that the insurers could not
incorporate the S.B. No. 267 amendments into the
policies in the middle of a statutorily mandated
guarantee period. Such cases are inapposite to this
case because, here, the guarantee period of the
Allstate policy began after the effective date of S.B.
No. 267 and the enactment of R.C. 3937.31(E),
which expressly permits an insurer to incorporate
changes into policies at the beginning of a policy
pcriod within the guarantee period. Accordingly, we
tind the Eighth District's reliance on such cases in
Srorcr misplaced. We further find the Second
District's analysis in Arn sound.

111 20; Appellant acknowledges that R.C.
3937.31(F.) perinits insurers to incorporate policy
changcs at the beginning of a policy pcriod withia a
two-ycar guarantee period, but argues that the
Allstate policy was issued for two-year policy
periods rather than for sltorter, successively
renewable policy periods. Appellatit contends that
the policy period of the Allstate policy was the
sanre as the guarantee period, ending March 12,
2003. Thus, appellant argues that Allstate could not
incorporate the S.B. No. 97 changes into the policy
until [lie beginning of the next two-year policy and
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guarantee period. Allstate, on the other hand, argues
that it issued the Advents' policy for six-month
policy periods, guaranteed renewable for sttccessive
periods totaling two years and that, during the
applicable guarantee period, the policy renewed on
September 12, 2001, March 12, 2002, and
September 12, 2002. Allstate contends that it
incorporated the S.B. No. 97 changes into the
policy as of the March 12, 2002 renewal.

{¶ 211 To determine the policy period for the
Allstate policy, we turn to the policy itself.
Appellant argues that Allstate issued its policy for
two-year policy periods based on the policy
provision entitled "Guarantee Period," which
provides:
A guarantee period required by Ohio law begins on
the 90th day after the original effective date of the
policy, and continues for two years from that
original-effective date. When this guarantee period
expires, a new guarantee period will commence for
another two year period unless we mail notice that
we don't intend to continue the policy. Each
guarantee period begins after the expiration of the
prior guarantee period.

*7 Although the Allstate period clearly provides for
a two-year guarantee policy, as required by R.C.
3937.31(A), the policy does not use the terms "
guarantee period" and "policy period"
interchangeably. Rather, the policy defines the
policy period in a provision entitled "When And
Where The Policy Applies," which provides:Your
policy applies only during the policy period. During
this time, it applies to covered losses to the insured
auto, accidents, and occurrenccs within the United
States, its territories or possessions; Canada, and
between their ports. Thc policv periotf is shown on
tfre Policr Decltu-alions

(Emphasis added.)

{}l 22; .Allstate issued Renewal Auto Policy

Declarations every six nionths. The Renewal Auto
Policy Declarations issued at the beginning of the
March 12, 2001 guarantee period identify the •`
policy period" as March f2, 2001, to September 12,
2001, at 12:01 a.nl. standard tinie. The record
contains additional Renewal Auto Policy

(D 2006 Thonison/West. No Claiin to Orig. U.S. Govt. Works.
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Declarations listing policy periods of September 12,
2001, to March 12, 2002, March 12, 2002, to
Septentber 12, 2002, and Septen ber 12, 2002, to
March 12, 2003.

(¶ 23} Despite policy language dcfining the policy
period as the period set forth in the declarations,
each of which identifies a six-month policy period,
appellant argues that a six-nionth policy period is in
direct contradiction to the specific language of the "
Guarantee Period." Alternatively, appellant argues
that the Allstate policy is ambiguous regarding the
length of the policy period. We disagree. The "
Guarantee Period" provision in the Allstate policy
sintply incorporates the guarantee period required
by R.C. 3937.31(A), which permits insurers to issue
a policy either for a two-year policy period or for
lesser policy periods guaranteed renewable for at
least two years. Nothing in R.C. 3937.31(A)
requires insurers to issue policies for two-year
policy periods, and nothing in the Allstate policy's "
Guarantee Period" provision suggests that the
Allstate policy has a two-year policy period. Rather,
the Allstate policy expressly provides that its policy
period is shown on the policy declarations, each of
which identifies a six-month policy period. Thus,
upon review, we conclude that the Allstate policy
was issued for successive six-month policy periods
within each two-year guarantee period.
Accoi-dingly, pursuant to R.C. 3937.31(E), Allstate
was perniitted to incorporate the changes brought
about by S.B. No. 97 into the policy at the
beginning of any six-month policy period following
thc effective date of S.B. No. 97.

(¶ 24; Appellant next argues that, even if the
Allstate policy was issued for six-nionth periods,
Allstate took no action to incorporate the S.B. No.
97 vcrsion of R.C. 3937.18 into the policy.

Appellant contends that the incorpora[ion of a
statutory change into a policy prior to the expiration
of a two-year guarantee period may only be
accomplished by a policy cndorsentent and that
Allstate failed to issue a policy endorsenient
incorporating the S.B. No. 97 changes. Allstate, on

the o[her hand, argues that the "Important Notice"
sent to the Advents prior to the March 12, 2002
renewal was sufftcient to incorporate the S.B. No.
97 changes into the policy. The notice stated:
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*8 We'd like to let you know that we've changed the
process for selecting and making changes to
Uninsured Motorists Insurance for Bodily Injury
and Uninsured Motorists Insurance-Property
Damage.
Effective intntediately, you can add or remove
Uninsured Motorists Insurance for Bodily Injury
and Uninsured Motorists Insurance-Property
Damage and increase or decrease your limits under
Uninsured Motorists Insurance for Bodily Injury by
simply calling your Allstate representative. There
will be no forms to sign.
Please refer to the enclosed Policy Declarations to
determine if your policy currently has Uninsured
Motorists Insurance for Bodily Injury and
Uninsured Motorists Insurance-Property Damage.
If Uninsured Motorists Insurance for Bodily Injury
or Uninsured Motorists lnsurance-Property Damage
is not included in your policy and you would like to
purchase it, or if you would like to increase or
decrease the Uninsured Motorists Insurance for
Bodily Injury limits shown on the Policy
Declarations, please feel free to contact your agent
or the Allstate Customer Information Center at
I-800-ALLSTATE (1-800-255-7828).

We also note that, under the heading "Important
Payment and Coverage Information," the Renewal
Policy Declarations for the policy period from
March l2, 2002, to September 12, 2002, explicitly
infornied the Advents that their chosen UM/UIM
limits were less than their liability coverage limits
and instnicted them to contact their agent or
Allstate if they wislted to increase their UM/UIM
limits.

(¶ 25} Appellant argues that the Notice is
insufficient to incorporate the S.B. No. 97 changes
into the Allstate policy because the policy itself
expressly requires that any change to the policy that
restricts or reduces coverage be accomplished by
policy endorsen ent. The Allstate policy provision
entitled "Coverage Changes'• provides:
When Allstate broadens a coverage during the
policy period without additional charge, you have
the new feature if you have the coverage to which it
applies. The new feature applies on the date the
coverage change is effective in your state.
Otherwise, the policy can be changed only by

(D 2006 Thomson/West. No Claini to Orig. U.S. Govt. Works.
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endorsement. Any change in your coverage will be
niade using the rules, rates and forms in effect, and
on file if required, for our use in your state.

Appellant contends that the incorporation of the
S.B. No. 97 changes into the Allstate policy
constituted a change to the policy resulting in a
reduction of coverage. Appellant claims that, prior
to S.B. No. 97, UM/UIM coverage would have
arisen by operation of law with limits of $300,000
per person/$500,000 per accident, whereas, under
S.B. No. 97, UM/UlM coverage is limited to
$50,000 per person/$100,000 per accident, as set
forth in the policy declarations.

i1l 26} We reject appellant's position that S.B. No.
97 could only bc incorporated into the Allstate
policy by endorsement. The incorporation of the
S.B. No. 97 changes to R.C. 3937.18 into the
Allstate policy did not change the policy itself.
From its inception, the terms of the Allstate policy
provided for -UM/UIM coverage with limits of
$50,000 per person/$100,000 per accident. In his
deposition, appellant admitted that, prior to the
accident, he understood that the Allstate policy
provided UM/UlM coverage with lower limits than
the policy's liability coverage. It was only by
operation of law that courts could, under the prior
versions of R.C. 3937.18, impose higher UM/UIM
coverage limits on the Allstate policy. The
incorporation of the S.B. No. 97 version of R.C.
3937.18 siniply validated the coverage that the
policy had always purported to provide.

*9 {¶ 271 The Twelfth District Court of Appeals
recently rejected an argument similar to that which
appellant inakes here. In Bru1on v. Allstate Ins. Co.,
Butler App. No. CA2004-10-247, 2005-Ohio-5291,
the appellants sought UM/UIM coverage after a
March 31, 2002 automobile accident. The insurance
policy at issue in Btumir was originally issued on
Deceniber 6, 1997, and was renewed on Decentber
6, 1999, and Deccmber 6, 2001. The appellants
argued that the reduced UM/UIM liniits stated in
the policy were invalid and that UM/UlM coverage

arose by operation of law in an amount equivalent
to the policy's liability coverage. The insurer argued
that, under the S.B. No. 97 version of R.C. 3937.18,
the reduced UM/UIM limits were valid and
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precluded recovery. It was undisputed that the most
recent policy renewal occurred after the effective
date of S.B. No. 97. Nevettheless, the appellants
argued that the S.B. No. 97 changes were not
incorporated into their policy because appellants
were not properly notified of the changes in
UM/UIM coverage when the policy renewed. The
Twelfth District rejected the appellants' argument
for two reasons:
* * * First, "[aln insurer has no dtrty to inform an
insured about changes in insurance laws." Ryan v.
The Hartford Co. (June 25, 2001), Butler App. No.
CA2000-10-210. Second, there was no change in
the UM/UIM coverage limits of the renewal policy.
The Burtons concede that the policy originally
issued to them on Deceniber 6, 1997 included
UM/UlM coverage in the aniounts of $25,000 per
person and $50,000 per occurrence. These amounts
are identical to those declared in the renewal policy
that went into effect on Decernber 6, 2001. Thus,
notice of a change in UMIUIM coverage was not
required.

Id. at ¶ I6.

{¶ 28} Similarly, in Ar-n, the appellants argued that
the S.B. No. 97 changes were not incorporated into
their policy, under which UM/UIM coverage would
have otherwise been imposed by operation of law.
There, the renewal certificate issued with the
postS.B. No. 97 renewal infornied the insureds that
UM/UlM coverage had been declined and
instructed the insureds to contact their insurance
agent if they wished to purchase UM/UIM
coverage. The appellants argued that, because their
prior rejections of UM/UIM coverage were invalid
under the pre-S.B. No. 97 versions of R.C. 3937.18,
this was not a sufficient change to the policy. Thc
Second District disagreed, stating:
'** In our opinion, prior rcjcctions or covcrage
imposed by operation of law were irrelevant,
because State Farm ltad no obligation to offer UM
coverage and there was no need for either a written
offer or a rejection when the policy was renewed in
February, 2002. On its face, the policy did not

contain UM/UIM coverage and, in fact, had never
contained UM/UIM coverage. The only way such
coverage might have been in effect previously was
through a legal fiction adopted by courts-a fiction

© 2006 Thomson/West. No Claini to Orig. U.S. Govt. Works.
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that was no longer viable in February 2002.
Whether one wants to consider the statement on the
renewal certificate a change or simply a return of
the policy to what it always was before the many
aniendnients to the UM statutes, the fact is that the
insured was clearly informed that the policy did not
contain UM/UIM coverage.

*IOArnat141.

{¶ 29} Like the policy at issue in Burton, the
Allstate policy at issue here has always provided in
its declarations for reduced UM/UIM coverage
limits. Since its inception, the Allstate policy has
provided UM/UIM coverage with limits of $50,000
per person/$t00,000 per accident. The only way
additional UM/UIM coverage might previously
have been available to appellant "was through a
legal fiction adopted by court-a fiction that was no
longer viable[_]" Id. Additional coverage imposed
by operation of law was, by definition, never
explicitly included in the Allstate policy.
Accordingly, there was no policy provision for
Allstate to amend by endorsement. As the Burton
court noted, an insurer has no duty to inform its
insureds about changes in insurance law.
Nevertheless, Allstate instructed its insureds to
review the UM/UIM coverage expressly listed in
their policy declarations and informed them how to
niake changes to such coverage if desired. Allstate
also explicitly informed the Advents that their
chosen UM/U[M limits were less than their liability
coverage limits. Because the ineorporation of the
S.B. No. 97 changes to the insurance statutes
occasioned no change in the terms of the Allstate
policy, Allstate was not required to issue a policy
endorsement to incorporate those changes into the
policy.

{^j 30} In support of its position that a policy
endorscment was required to ntake changes to the
policy, appellant cites to the fact that Allstate issued
an endorsement, in addition to a notice, to enlarge
the statutc of limitations for UM/UlM clainis from
two to threc years. Allstate sent its notice regarding
the extension of the statute of limitations at the
same time it sent notice regarding the changes to the
process for selecting UM/U[M coverage. We find
Allstate's issuance of an endorsement changing the
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statute of limitations irrelevant. The enlargement of
the statute of limitations involved a change to the
express terms of the Allstate policy, which
previously required that "[a]ny legal action against
Allstate must have been brouglit within two years of
the date of the accident." Unlike the change to the
statute of limitations, application of amended R.C.
3937.18(A) did not involve any change to the terms
of the Allstate policy. Rather, it simply validated the
expressly stated limits of UM/UIM coverage set
forth in the policy declarations, as negotiated by the
parties and as appellant understood them to exist.

{¶ 311 For the foregoing reasons, we find that the
S.B. No. 97 changes to R.C. 3937.18(A) applied to
the Allstate policy at the time of the accident and
that the Allstate policy provided UM/UIM coverage
in the amounts of $50,000 per person/$100,000 per
accident. Consequently, we conclude that the trial
court d'td not en- in granting Allstate's motion for
summary judgment and denying appetlant's motion
for partial summary judgment. Therefore, we
overrule appellant's assignment of error and afftrm
the judgment of the Franklin County Court of
Common Pleas.

* I I Judgment 2ffirnted.

BRYANT and TRAVIS, Jl., concur.
Ohio App. 10 Dist.,2006.
Advent v. Allstate Ins. Co.
Slip Copy, 2006 WL 3008484
Dist.), 2006 -Ohio- 5522
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(REGULAR CALENDAR)

For the reasons stated in the opinion of this court rendered herein on

October 24, 2006, appeliant's assignment of error is overruled, and it is the judgment

and order of this court that the judgment of the Franklin County Court of Common Pleas

is affirmed. Costs shall be assessed against appellant.

FRENCH. BRYANT, and TRAVIS, JJ.

By T6? L . LG^(.:!e-^
Judge Judith L. French
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