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STATEMENT OF THE FACTS

Pioneer National Latex ("Pioneer" or "Appellant") is a Kansas corporation with its

principal place of business in Wichita, Kansas. Pioneer formerly employed Appellee Marlene

Leininger ("Leininger" or "Appellee") at its facility in Ashland, Ohio. (Supp. at 26). Leininger

began her employment with Pioneer's predecessor, National Latex Products Company ("NLP"),

in 1982. (Supp. at 26-27). Pioneer terminated Leininger's employment on May 25, 2001.

(Supp. at 35-36).

In 1999, Pioneer purchased a significant portion of the assets and equipment utilized by

NLP in the manufacture and sales of latex balloons and plastic balls. (Supp. at 27). Following

the purchase of NLP, Pioneer extended employment offers to several former NLP employees,

including Leininger, who was subsequently employed as Pioneer's Human Resources

Administrator. (Supp. at 28). When she was hired by Pioneer, Leininger understood that her

employment was not for a specific period of time and acknowledged that she could be terminated

at any time, with or without cause. (Supp. at 28).

In 2001, the economy slowed and Pioneer experienced a loss of market share, which

forced it to reduce its workforce. (Supp. at 35). As a result, in May 2001, Pioneer eliminated the

positions of seven salaried employees, which included Leininger's position. (Supp. at 36).

Pioneer continued the reduction of its support and salaried staff through 2002. (Supp. at 36).
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STATEMENT OF THE CASE

On April 3, 2003, Leininger commenced an action against Pioneer and Appellant Jerry

Meyer. (Supp. at 1). ln her original Complaint, Leininger alleged that Appellants violated Ohio

Revised Code §4112.02(A), and the public policy of Ohio, by terminating her employment due

to her age. (Supp. at 2). Leininger voluntarily dismissed her original case, without prejudice, on

October 30, 2003. (Supp. at 5-7).

On March 1, 2004, Leininger re-filed her cause of action and added Melissa McCormic

as a party-defendant. (Supp. at 8). This second Complaint also alleged the tort of public policy

wrongful termination by age discrimination. (Supp. at 12). Leininger's second cause of action

was subsequently dismissed, without prejudice, for failure to prosecute on Apri14, 2005: (Supp.

,at 14).

On April 29, 2005, Leininger filed her third cause of action against Appellants stating a

single claim for wrongful termination in violation of public policy based upon age

discrimination. (Supp. at 19). On August 4, 2005, Appellants filed a Motion for Summary

Judgment. (Supp. at 22-50). On October 14, 2005, the trial court entered an order granting

Appellants' Motion and dismissing Leininger's case. (Supp. at 159). On October 17, 2005, he

trial court entered an Amended Opinion and Judgment Entry granting Appellants' Motion for

Summary Judgment. (Appx. at 21). Specifically, the trial court concluded, as a matter of law,

that a cause of action for wrongful discharge in violation of public policy based upon age

discrimination did not exist under Ohio law. (Appx. at 36). In so holding, the Trial Court found

that Leininger could not establish the "jeopardy element" of the tort of wrongful discharge in

violation of public policy. (Appx. at 36).

On October 28, 2005, Appellee filed a Notice of Appeal, and the parties each submitted

briefs. (Appx. at 18). On appeal, Leininger sought reversal of the Trial Court's order granting

IH0930]i3.1 )
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summary judgment in favor of Appellants. (Appx. at 18). The Ashland County Court of

Appeals, Fifth Appellate District, held oral arguments on February 11, 2006.

On May 26, 2006, the Fifth District entered an order reversing the Trial Court and

remanded the case for further proceedings. (Appx. at 5). Specifically, the Fifth District held that

the trial court erred in holding that a cause of action for wrongful discharge in violation of public

policy based upon age discrimination did not exist under Ohio law. (Appx. at 8). According to

the Fifth District, the decision of the Ohio Supreme Court in Livingston v. Hillside Rehab. Hosp.

(1997), 79 Ohio St.3d 249, 680 N.E.2d 1220, explicitly recognized wrongful termination claims

based upon Ohio's age discrimination statute. (Appx. at 10-12). In addition, the Fifth District

held that Leininger could maintain a claim for wrongful termination despite her failure to comply

with the procedural requirements applicable to a statutory age discrimination claim, paxiticularly

the one-hundred-eighty (180) day statute of limitations. (Appx. at 13-14).

On July 7, 2006, Appellants -filed their Notice of Appeal and Memorandum in Support of

Jurisdiction with this Court, requesting appeal with respect to the existence of a wrongful

termination in violation of public policy claim premised upon Chapter 4112 and the requirement

that wrongful termination claimants satisfy the procedural requirements contained in the statute

underlying their wrongful termination claim. (Appx. at 2-3; Supp. at 175-76). On October 18,

2006, this Court accepted jurisdiction to hear the appeal. (Appx. at 1).

tH020341.1 =
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SUMMARY OF ARGUMENT

This case implicates the very foundations of employment relations in this state. It has

been the long-standing principle of law in this, and other, jurisdictions that employment is

generally presumed to be at-will and is terminable at the will of either party for any reason.

While this Court has recognized certain limited exceptions to the employment-at-will doctrine,

including the common law action for wrongful termination in violation of public policy,

deliberate effort has been exercised to ensure that such exceptions do not become so broad that

they swallow the rule.

Unfortunately, the lower courts have misconstrued this Court's holdings in Greeley and

its;progeny and in so doing have threatened the continued vitality of the employment-at-will

doctrine in Qhio. Appellants, therefore, urge this Court to reiterate the limited nature of the

public policy exception by reversing the decision of the Fifth District Court of Appeals and

adopting Appellants' Proposition of Law No. ^1-that "a plaintiff cannot state a separate cause of

action for wrongful discharge in violation of public policy based upon the policy against age

discrimination in employment embodied in Ohio Revised Code Chapter 4112, as Chapter 4112

provides adequate legal remedies".

In the alterna6ve, Appellants urge this Court to reaffinn the force and effect of its prior

decision in Contreras v. Ferro Corp. (1995), 73 Ohio St.3d 244; 652 N.E.2d 940, by adopting

Appellants' Proposition of Law No. 2-that a plaintiff cannot state a cause of action for

wrongful discharge in violation of public policy embodied in a statute unless the plaintiff has

strictly complied with the procedural requirements of the underlying statute, including the

applicable statute of limitations.

Ohio Revised Code Chapter 4112 adequately and sufficiently protects the public policy

of the state of Ohio in prohibiting and eliminating age discrimination. Accordingly, a common

1xU82U341.1 1
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law wrongful discharge claim for violation of public policy prohibiting age discrimination based

upon Chapter 4112 is unnecessary. To that end, this Court should find that Appellee's common

law cause of action premised upon the age discrimination provisions in Chapter 4112 fails as a

matter of law. This result is in harmony with this Court's recent pronouncement in Wiles v.

Medina Auto Parts (2004), 96 Ohio St.3d 240.

In Painter v. Graley (1994), 70 Ohio St.3d 377, this Court set forth the framwork for

establishing a common law claim for wrongful termination in violation of public policy:

1. That [a] clear public policy existed and was manifested in a state or
federal constitution, statute or administrative regulation, or in the
common law (the clarity element);

2. That dismissing employees under circumstances like those
involved in the plaintiff's dismissal would jeopardize the public
polic+ (the jeopardy element);

E,±

3. The plaintiff's dismissal was motivated by conduct related to the
public policy (the causation element);

4. The employer lacked overriding business justification for the
dismissal (the overriding justification'element).

Id. at 384.

In Wiles, this Court discussed the jeopardy element necessary for determining whether a

clear public policy justifies a common law wrongful discharge claim. This Court stated, in

relevant part:

An analysis of the jeopardy element necessarily involves inquiring into the
existence of any alternative means of promoting the particular public policy to be
vindicated by a connnon law wrongful discharge claim ... where, as here, the
sole source of the public policy opposing the discharge is a statute that provides
the substantive right and the remedies for its breach, the issue of adequacy of
remedies becomes a particularly important component of the jeopardy analysis.

If the statute that establishes the public policy contains its own remedies, it is less
likely that tort liability is necessary to prevent dismissals from interfering with
realizing the statutory policy. Simply put, there is no need to recognize a
common law action for wrongful discharee if there already exists a statutory
remedy that adequately protects society's interests.

{H0820243.1 )
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Wiles, 96 Ohio St.3d 240, 244.

In the instant case, Appellee's wrongful termination claim is premised upon Chapter

4112, which provides a substantive right and the remedies for its breach. Moreover, Chapter

4112 provides a comprehensive and carefully delineated statutory scheme that is adequate to

advance and protect society's interest in eradicating discrimination in employment. Therefore,

Appellants submit that the extensive remedies available in Chapter 4112 satisfy the rule from

Wiles that no common law action will lie if the statutory remedy is adequate to vindicate the

public policy underlying the statute.

In addition, the recognition of a common law tort claim premised upon Chapter 4112's

anti-discrimination provisions allows individual claimants to bypass the legislative scheme,

including applicable statutes of limitations. Such a result is unjustifiable and Appellants,

therefore, submit that this Court should restore the proper balance between the legislative and
• ('

judicial function by holding that Leininger cannot state a claim for wrongful termination

premised upon Chapter 4112 because she failed to comply with the procedural requirements of

that Chapter.

In short, Appellants ask this Court to reverse the erroneous decision of the Fifth District

and unmistakably hold that Oliio does not recognize a wrongful termination claim premised upon

Chapter 4112 or any similar statute that contains sufficient remedial provisions. By so holding,

this Court can set forth a bright line rule that affirms the primacy of the employment-at-will

doctrine in Ohio and resolves the current division among the lower courts regarding the proper

limits of the public policy exception.

IH0820243.1)
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LAW AND ARGUMENT

1. Proposition of Law No. 1: A plaintiff cannot state a separate cause of action for
wrongful discharge in violation of public policy based upon the policy against age
discrimination in employment embodied in Ohio Revised Code Chapter 4112, as
Chapter 4112 provides adequate legal remedies.

A. This Court Should Not Permit Further Erosion Of The Employment-At-Will
Doctrine By Expandin8 The Public Policy Exception To Recoenize Claims
Premised Upon Statutes That Both Create a Substantive Right and Provide a
Remedial Scheme Sufficient to Redress Violations of that Rieht.

For more than a century, the employment-at-will doctrine has served as the solid

foundation of employment relations in the United States. Tracing the origins of the this doctrine

to the English common law, in the late nineteenth century American courts began to recognize

that the relationship between employer and employee is best served when the relationship is

terminable at the will of either party. See, e.g., Martin v. New York Life Ins. Co., 148 N.Y. 117

(1895) (holding that a general or indefmite hiring is a prima facie hiring at will and is terminable

at the will of either party); see also Henkel v. Educ. Research Council (1976), 45 Ohio St. 2d 249

at 255, 344 N.E.2d 118 ( citing the case of Martin v. New York Life Ins. Co. as authority for the

well-established doctrine of employment-at-will in the United States); Scanlon v. Tremco (Dec.

3, 1998), 8th Dist. No. 73808, (reiterating that "Ohio has a long standing doctrine of employment

at will").

Following its initial acceptance in state courts, the United States Supreme Court

recognized the constitutional legitimacy of the employment-at-will doctrine in Adair v. United

States, 208 U.S. 161 (1908). In Adair, the Supreme Court held that an employer was under no

legal obligation to retain an employee in the absence of a contract fixing a length of service or

otherwise controlling the parties' conduct. Id. at 175-76. Justice Harlan, writing for the

majority, opined:

1NO83U]AI.1^
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It is not within the functions of government-at least in the absence of a contract
between the parties-to compel any person in the course of his business and
against his will ... to perform personal services for another. The right of a person
to sell his labor upon such tenns as he deems proper is, in its essence, the same as
the right of a purchaser of labor to prescribe the conditions upon which he will
accept such labor from the person offering to sell it.

Id. To this day, the employment-at-will doctrine rightly remains the general rule governing

employment relationships in every jurisdiction in the United States, including the state of Ohio.

See, e.g., Wiles v. Medina Auto Parts (2004), 96 Ohio St.3d 240, at 241, 773 N.E.2d 526 (stating

that "[t]he common-law doctrine of employment at will generally govems employment

relationships in Ohio) (citing Mers v. Dispatch Printing Company (1985), 19 Ohio St.3d 100 at

103, 483 N.E.2d 150, which acknowledged that it is the general rule in Ohio that "unless

otherwise agreed, either party to an oral employment-at-will relationship may terminate the

employment relationship for any reason that is not contrary to law.").

Nonetheless, in an effort to mitigate the potentially harsh consequences resulting from an

absolute rule of at-will employment, Ohio courts have carved out certain narrow exceptions to

the employment-at-will doctrine. To that end, in 1990, this Court first recognized a public policy

exception to the employment-at-will doctrine in the case of Greeley v. Miami Valley Maint.

Cont. Inc. (1990), 49 Ohio St.3d 228, 551 N.E.2d 981. From its inception, the common law

public policy tort was intended to be a limited exception to the employment-at-will doctrine. Id.

at syllabus; see also Mitchell v. Mid-Ohio Emerg. Serv's., 10th Dist. No. 03AP-981, 2004-Ohio-

5264, at ¶19 (construing the wrongful termination tort as a "narrow public policy exception" to

the employment-at-will doctrine). Notwithstanding its approval of certain limited exceptions,

this Court has repeatedly recognized that the employment-at-will doctrine remains the accepted

general rule in Ohio. See Collins v. Rizkana (1995), 73 Ohio St.3d 65, 652 N.E.2d 653 ("The

traditional rule in Ohio and elsewhere is that a general or indefinite hiring is terminable at the

(110820243.1
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will of either party, for any cause, no cause or even in gross or reckless disregard of an

employee's rights, and a discharge without cause does not give rise to an action for damages.")

The employment-at-will doctrine serves the twin goals of certainty and predictability in

the law, and in the absence of independent contractual or statutory restrictions, provides stability

that is essential in the employment context. Moreover, the employment-at-will doctrine furthers

important societal interests and exceptions to this long-standing principle of employment law

should be applied in a cautious and prudent manner. Finally, to the extent that the employment-

at-will doctrine specifies the terms upon which the employment relationship may be terminated,

both the employer and employee are in a position to protect and advance their respective

interests. In the overwhelming majority of situations, no statute or contract operates to define the

nature of a particular employment relationship. Against this background, the employment-at-

will doctrine benefits both employers and employees by clearly delineating the rights and

responsibilities of each party. See, e.g., Mark D. Wagoner, Jr., Comment, The Public Policy

Exception to the Employment at Will Doctrine in Ohio: A Need for a Legislative Approach, 57

Ohio St. L.J. 1799, 1825-26 (1996) (arguing that the employment-at-will doctrine provides much

needed certainty in the realm of employment relations, which: "employees need ... in order to

allow them to protect themselves from abusive discharges, as well as maximize their economic

potential" and "employers need ... to allow them some protection to terminate deserving

employees.").

Statutory and contractual exceptions to the employment-at-will doctrine are generally

stable and fixed and, therefore, provide the certainty and predictability that must govern

employment relationships. Unpredictable and amorphous conunon law concepts, like that urged

by Appellee and recognized by the Fifth District in this case, invite inconsistent jurisprudence
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and create a state of chaos in an area of the law that requires equitable and foreseeable results.

This case offers the Court an opportunity to set forth a bright line rule that affirms the primacy of

the employment-at-will doctrine in Ohio and resolves the current confusion among lower courts

regarding the proper limits of the public policy exception. Therefore, this Court should reverse

the erroneous decision of the Fifth District by holding that Ohio law does not recognize a tort

claim for wrongful discharge premised upon Chapter 4112 or any similar statute that contains a

comprehensive remedial scheme.

B. This Court Should Not Recoenize a Private Cause of Action, Soundin¢ in
Tort, for Wrongful Dischar2e in Violation of Public Policy Premised Upon
Ohio Revised Code Chapter 4112.

This Court has long recognized that it is not appropriate for the judiciary to substitute its

own opinion for that of the General Assembly in discerning the appropriate means for

individuals to vindicate legislatively created rights. See, e.g., Fletcher v. Coney Island, Inc.

(1956), 165 Ohio St. 150 at 154, 134 N.E. 2d 371. In Fletcher, this Court held as follows:

If plaintiff should have a remedy or remedies in addition to those now afforded,
the General Assembly is the agency to say so. Where the General Assembly, by
statute, creates a new right and at the same time prescribes remedies or penalties
for its violation, the courts may not intervene and create an additional remedy. In
other words, the General Assembly established the right asserted by plaintiff and
then definitely fixed the methods whereby the violator of that right might be
punished . . . Instead she asks the courts to indulge in judicial legislation by
supplying still a third remedy-manifestly a task for the General Assembly alone.

Id. at 154-55. Consistent with this sound prohibition on judicial legislation, this Court has

consistently exercised restraint in the recognition of private common law torts premised upon the

public policy embodied in valid statutory enactments. Indeed, recognition of a public policy

claim premised upon Ohio's anti-discrimination statute would expand such a claim far beyond

the parameters established by this Court in Greeley and its progeny. It is indisputable that this

Court's prior pronouncements evidence a deliberate effort to limit the reach of the public policy
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exception to those circumstances in which the discharged employee lacks a statutory remedy

sufficient to redress the alleged injury and consideration of the seminal decisions analyzing the

public policy exception is instructive of this Court's effort to restrict the application of this

exception to the employment-at-will doctrine.

l. Greeley established a limited public policy exception affording judicial relief to
employees terminated in violation of a statute that provides no independent
private cause of action.

As noted above, this Court first recognized the public policy exception to the

employment-at-will doctrine in Greeley. Consistent with its intention to create a limited

exception to the employment-at-will doctrine, the Greeley Court restricted application of the

public policy tort to situations in which an employee's discharge violated a statutory provision

that failed to provide the employee with an independent caush of action. Greeley, 49 Ohio St.3d

228. Properly construed, a Greeley claim is merely a derivative right of action intended to

promotathe articulated public policy of the state by providing certain discharged employees with

a legal remedy that would otherwise be unavailable. Id. at 232.

In Greeley, the plaintiff alleged that he was discharged after his employer received a

court order to gamish his wages for failure to meet his child support obligations. Id. at 230.

Thereafter, Greeley filed suit alleging wrongful termination in violation of public policy

premised upon Ohio Revised Code §3113.213(D)'. Notably, Section 3113.213(D) authorized

courts to fine non-complying employers, but did not create a private right of action or otherwise

specify a remedy to protect employees who were discharged or disciplined for reasons prohibited

by the statute. Id.

1 Section 3113.213(D) provides, in relevant part, "No ... employer may use a requirement to withhold personal
earnings ... as a basis for a discharge of, or for any disciplinary action against, an employee, or as a basis for a
refusal to employ a person. The court may fine an employer who so discharges or takes disciplinary action against
an employee, or refuses to employ a person, not more than five hundred dollars."

tH0B10243.1 )
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The Greeley Court acknowledged the absence of any meaningful remedy for the

terminated employee and ultimately concluded that a wrongful termination claim, sounding in

tort, was necessary to protect the underlying public policy expressed in Section 3113.213(D). Id.

at 234. Specifically, the Court observed that "by enacting Section 3113.213(D) the General

Assembly has set forth a policy which prohibits the use of a child support withholding order as a

basis for discharging an employee." Id. at 233. The Court, therefore, determined that the

underlying purpose of Section 3113.213(D) was to prevent employers from discharging an

employee subject to a wage assignment order, but the statute itself provided no remedy to

employees, such as Greeley, who were terminated for precisely that reason. Id. In essence, the

Court sanctioned the use of the wrongful terminatiorn. tort to "fill the gap" in those rare

circumstances in which a statute expresses an important public policy, but provides a statutory

remedy that is insufficient to promote the public policy so expressed. As such, the primary

purpose of a Greeiey claim, as originally expressed by this Court, was to ensure that importanti

policy interests were not undermined because the legislature failed to provide an independent

cause of action to employees terminated for reasons prohibited by statute. Id. at 234-35.

2. Painter established that the public policy exception should not be used to
override statutory scheme established by the General Assembly.

Following Greeley, this Court expanded the scope of the wrongful termination tort by

recognizing that the public policy underlying such claims could be discerned from sources other

than statutory enactments, including the federal and state constitutions, administrative rules and

regulations, and the common law. Painter v. Graley (1994), 70 Ohio St.3d 377, 639 N.E.2d 51.

Despite this expansion, in Painter, this Court admonished lower courts to observe the long-

standing rule that "judicial policy preferences should not be used to override valid legislative

enactments, for the General Assembly should be the final arbiter of public policy." Id. at 57.

11109zoze3.1
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Thus, as early as Painter, this Court recognized that when the legislature has enunciated a public

policy and provided a remedial scheme sufficient to protect employees in that area, courts should

refrain from using the common law public policy exception to override the established legislative

scheme.

3. Collins limited its holding to those situations in which the underlying statutory
scheme was insufficient to protect the underlying public policy.

In Collins v. Rizkana (1995), 73 Ohio St.3d 65, 652 N.E.2d 653, this Court again

considered the proper application of the public policy exception to the employment-at-will

doctrine. In Collins, the plaintiff alleged that she had been sexually harassed by her supervisor,

Dr. Rizkana. Specifically, Collins complained of Dr. Rizkana's incessant "groping and grabbing

and touching" despite her repeated objections to this unwanted sexual touching. As a result,

Collins quit her job and filed suit against Dr. Rizkana alleging wrongful termination in violation

of public policy and intentional infliction of emotional distress. It is significant that Collins was

precluded from filing a statutory sexual harassment claim pursuant to Chapter 4112 because Dr.

Rizkana never employed more than four individuals and, as a result, failed to meet the statutory

definition of "employer" contained in Ohio Revised Code §4112.01(A)(2).

Relying upon the Ohio Civil Rights Act and Ohio Revised Code Sections 2907.06,

2907.21, and 2907.25, the Court acknowledged a well-articulated public policy prohibiting

unwanted and offensive sexual touching in the workplace. In addition, given the jurisdictional

limitations contained in Ohio Revised Code §4112.01, the Court understood that Collins could

not avail herself of the statutory remedies generally available to victims of sexual harassment in

the Ohio Civil Rights Act. Thus, like the plaintiff in Greeley, in the absence of this Court's

recognition of a common law wrongful termination tort claim, Collins would have been left

without any legal remedy to redress the alleged sexual harassment.

(NG830343.1
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Against this factual background, and drawing on its prior decisions in Greeley and

Painter, this Court therefore recognized the viability of a wrongful termination tort claim

premised upon a statute containing a remedial scheme in those situations in which the statutory

scheme was insufficient to protect the enunciated public policy. However, to the extent that

Collins can be read as authority for the proposition that a wrongful termination tort claim may

duplicate identical statutory rights, such a conclusion is triggered only if the statute is

insufficient to promote the statute's underlying public policy. In fact, the Collins Court affirmed

this limitation on its holding by stating, in dicta, "[w]e do not mean to suggest that where a

statute's coverage provisions form an essential part of its public policy, we may extract a policy

from the statute and use it to nullify the statute's own coverage provisions." Collins, 73 Ohio

St.3d 65, at 74.

a) Following the clear dictates of this Court, lower courts initially limited the
application of the public policy exception to those situations in which
discharged employees would otherwise have no legal remedy.

In the years immediately following Greeley and Painter, Ohio courts liniited application

of the wrongful termination tort to those scenarios in which it was necessary to protect

discharged employees who would otherwise be left without a remedy if such a result would

impinge on an important public policy interest. See, e.g., Stephenson v. Litton Sys., Inc. (1994),

97 Ohio App.3d 125, 646 N.E.2d 259 (allowing wrongful termination claim for employee who

was discharged after calling 1-800-GRABDUI to report her boss); Shaffer v. Frontrunner, Inc.

(1993), 57 Ohio App.3d 18, 566 N.E.2d 193 (permitting wrongful termination claim where

employee alleged she was terminated for absenteeism resulting from jury duty); Cage v.

Gateways to Better Living, Inc. (June 26, 1995), 7th Dist. No. 94-CA-44 (reversing dismissal of

employee's wrongful termination in violation of public policy claim for refusing an order that

would have violated the Nurse Practice Act); Simonelli v. Anderson Concrete Co. (1994), 99

JHU820Y411 I
14



Ohio App.3d 254, 650 N.E.2d 488 (holding that the termination of an employee for consulting

with an attorney could form the basis for claim of wrongful termination in violation of public

policy).

4. In Kutch, this Court reiterated its prior holding that the existence of a public
policy claim premised upon statutory enactments is limited to situations in
which the underlying statute does not provide an adequate remedial scheme.

In Kulch v. Structural Fibers Inc. (1997), 78 Ohio St.3d 134, 677 N.E.2d 308, this Court

reiterated the four elements that a plaintiff must prove in order to establish a claim for wrongful

termination in violation of public policy, which it had first laid out in Painter. Applying the

framework advanced in a law review article written by Professor H. Perrit, the Court described

the elements of the wrongful tennination in violation of public policy tort as follows:

1. That [a] clear public policy existed and was manifested in a state or
federal constitution, statute or administrative regulation, or in the
common law (the clarity element);

2. That dismissing employees under circumstances like those
involved in the plainfiff's dismissal would jeopardize the public
policy (the jeopardy element);

3. The plaintiff's dismissal was motivated by conduct related to the
public policy (the causation element);

4. The employer lacked overriding business justification for the
dismissal (the overriding justification element).

Id. (relying upon H. Perrit, The Future of Wrongful Discharge Claims: Where Does Employer

SelfInterest Lie, 58 U.Cin. L. Rev. 397, 398-99 (1989). The Court, in Kulch, also held that the

clarity and jeopardy elements are questions of law to be determined by the court. Kulch, 78 Ohio

St.3d at 151.

In Kulch, this Court further examined the jeopardy element with respect to the public

policy embodied in Ohio's Whistleblower Statute and the Occupational Safety and Health Act,

which prohibits employers from terminating employees for reporting safety violations. The
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plaintiff in Kulch was a factory worker who believed he had been exposed to toxic chemicals in

the workplace. After making a complaint to his employer, Kulch filed a written complaint with

the Occupational Safety and Health Administration ("OSHA"). In the course of its investigation

into Kulch's complaint, OSHA discovered numerous unrelated safety violations. Kulch was

subsequently discharged and filed suit alleging that he was tenninated because he filed a

complaint with OSHA. Kulch's complaint contained claims for violation of the Ohio

Whistleblower Statute and a claim for wrongful terminafion in violation of public policy. The

trial court granted summary judgment to the employer on Kulch's whistleblower claim because

he failed to comply with the notice provisions contained in the statute. The trial court also

granted summary judgment on the public policy claim, concluding that the statute preempted the

public policy'claim. The court of appeals affinned. ,

On appeal, this Court reversed and held that the mere existence of a statute providing

certain employee rights, such as the Ohio Whistleblower Statute, did not preempt a common law

cause of action for wrongful termination in violation of public policy. Id. at 157. The Court

explained that the public policy tort includes claims premised upon a specific statute with a

specific remedy if the statutory remedy was "inadequate" to protect the underlying public policy.

Id. In addition, the Court reasoned that recognition of a Greeley claim in such circumstances

would "encourage the legislative objectives of ORC §4113.52 and would complement the

remedies available under the statute. Id. at 155. Central to the Court's holding in Kulch was its

conclusion that the remedies available pursuant to the Ohio Whistleblower Statute were not

sufficient to provide complete relief. Thus, Kulch only recognized the existence of a wrongful

termination claim in those circumstances in which a plaintiff is unable to obtain full and

complete recovery pursuant to the statute's remedial scheme.

(NO63oNJ.I j

16



5. Leininger's Wrongful Termination Claim Finds No Support in the Decisions of
This Court and Therefore Fafls as a Matter of Law.

Leininger's claim is readily distinguishable from the cases discussed above. Unlike the

plaintiffs in Greeley and Collins, Leininger not only had a legal remedy, but was entitled to seek

redress of her injury through a comprehensive remedial scheme designed to prevent the precise

behavior she complains of. While Leininger will likely argue, as she did below, that her claim is

analogous to the claim recognized by this Court in Collins, this argument ignores the fact that

Collins could not pursue a statutory remedy as a result of jurisdictional limitations while

Leininger could not pursue a statutory remedy as a result of her failure to timely file her claim.

Thus, Collins was excluded from statutory protection through no fault of her own, but

Leininger's own actions eliminated her entitlement to full statutory recovery. Given the limited

nature of the public policy exception, the fact that Leininger could have pursued statutory

recovery, but did not do so, prevents her from seeking refuge in the holding of Collins.
. :.^

Moreover, the plaintiff in Kulch was entitled to a statutory remedy, but that remedy was

insufficient to protect the enunciated public policy. In this case, the statutory remedy contained

in Chapter 4112 contains an exhaustive list of statutory remedies. Indeed, there is no remedy

available in tort that is not provided in Ohio Revised Code §4112.99. Therefore, Leininger's

claim that she is entitled to pursue a claim for wrongful discharge in violation of public policy

premised upon Chapter 4112 finds no support in Kulch because Chapter 4112 provides a more

than sufficient statutory remedy.

C. This Court Has Conclusively Established That A Public Policy Claim Is Not
Available If The Statute Providine The Public Policy Contains An Adequate
Remedial Scheme.

hi its most recent pronouncement on the scope of the public policy exception, this Court

significantly limited the circumstances under which a plaintiff may establish a wrongful
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termination in violation of public policy claim premised upon an employment statute. Wiles v.

Medina Auto Parts (2004), 96 Ohio St.3d 240, 773 N.E.2d 526,

hi Wiles, this Court considered a wrongful termination claim based upon the public

policy embodied in the Family and Medical Leave Act ("FMLA") and expressly refused to

recognize a tort action premised upon the FMLA. Id. Applying the four elements originally set

out in Painter, the Wiles Court found that the clarity element was established by the existence of

the FMLA, but ultimately held that the plaintiff could not state a claim for wrongful termination

in violation of public policy because the jeopardy element had not been met. Id. at 244-48.

Specifically, this Court held that the plaintiff could not establish the jeopardy element of the

wrongful termination tort because the underlying statute provided both the substantive right and

a remedial scheme sufficient to remedy any intrusion upon that right. The Wiles Court

explained:

If the statute that establishes the public policy contains its own remedy, it is less
likely that tort liability is necessary to prevent dismissals from interfering with
realization of the statutory policy .... Simply put, there is no need to recoanize a
common-law action for wrongfal discharge if there already exists a statutory
remedy that adequately protects society's interests.

Id. at 244 (intemal quotation omitted) (emphasis added).

The Plaintiff in Wiles argued that the limited remedies afforded by the FMLA, i.e. the

fact that the FLMA does not allow recovery of punitive and emotional distress damages,

rendered the statutory scheme inadequate to protect the underlying public policy. Plaintiff relied

upon the holding of Kulch to support his argument that the FMLA's limited remedial scheme

entitled him to pursue a wrongful tennination tort claim premised upon the public policy

underlying the FMLA. The Court specifically rejected Wiles' misplaced reliance on Kulch,

stating:
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Wiles reads Kulch more broadly than is warranted. Kulch does not, as Wiles
argues, stand for the proposition that statutory remedies are inadequate-therefore
warranting a Greeley claim-when those remedies provide something less than
the full panoply of relief that would be available in a tort cause of action for
wrongful discharge.2

Id. 246-47. Thus, in Wiles, this Court expressly held that the absence of a particular remedy

from the statutory scheme is insufficient, standing alone, to warrant a Greeley public policy

claim.

In Wiles, the Court compared the remedies available under the statutory source of the

public policy to the remedies available under a common law tort claim to determine whether the

public policy would be "jeopardized" in the absence of a wrongful termination claim 3 The

Court explained that proper evaluation of the jeopardy element necessarily involves an inquiry

into the existence of any alternative means of promoting the particular public policy upon which

the wrongful discharge claim is based. Id. at 244. Applying this framework, the Wiles Court

concluded that "when viewed as a whole, the FMLA's remedial scheme provides an employee

with a meaningful opportunity to place himself or herself in the same position the employee

would have been absent the employer's violation of the FMLA." Id. at 245. Thus, in Wiles, the

Court ultimately held that a tort cause of action was not necessary because, in the Court's view,

the remedies contained in the FMLA were sufficient to protect the underlying public policy.

Appellee will surely argue, as she did below, that Wiles is limited to public policy claims

based upon a violation of the FMLA, but nothing in the Wiles opinion suggests that its holding is

so limited. Appellants concede that Wiles did not specifically address the existence of a

Z Wiles also affumed that that Kulch was not controlling authority on the question of the adequacy of statutory
remedies because that portion of the opinion did not receive the support of the majority of the justices.

' The comparative approach utilized by the Court in Wiles was entirely consistent with the approach taken by this
Court in its prior decisions. In fact, consideration of the remedy available to the aggrieved party in the absence of a
tort cause of action informed every decision of this Court regarding the scope of the wrongful ternilnation tort. See,
e.g., Greeley, 49 Ohio St.3d 228; Painter, 70 Ohio St.3d 377; Collins, 73 Ohio St.3d 65; Kulch, 78 Ohio St.3d 134.
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wrongful termination claim premised upon a violation of Ohio Revised Code Chapter 4112.

Nonetheless, Wiles provides the proper framework for assessing whether a public policy claim

premised upon a statute with a comprehensive remedial scheme satisfies the jeopardy element of

a wrongful termination claim. An examination of the remedies available to victims of alleged

age discrimination under Chapter 4112 clearly establishes that the public policy prohibiting age

discrimination will not be jeopardized in the absence of this Court's recognition of a wrongful

termination claim.

1. Ohio Revised Code Chapter 4112 Provides Expansive and Complete Relieffor
Alleged Victims ofAge Discrimination.

Chapter 4112 provides more than sufficient rights and remedies to redress any injury

allegedly caused by the discriminatory actions of an employer.. To advance and protect the
,rr

public policy prohibiting age discrimination, the General Assembly has enacted a comprehensive

statutory scheme to shield older employees from unlawful discrimination. To that end, Ohio

Revised Code Sections 4112.02(N), 4112.14 and 4112.99 provide a variety of remedies for

employees who are discriminated against on the basis of age, including compensatory damages,

punitive damages, injunctive relief, reinstatement, reasonable attorneys' fees, costs, and

compensation for lost wages and benefits. See Rice v. Certainteed Corp. (1999), 84 Ohio St.3d

417, 704 N.E.2d 1217 (holding that under Chapter 4112 a successful claimant may seek

reinstatement, lost wages and other economic damages, as well as non-economic damages such

as compensatory and punitive damages); Taylor v. Nat'1 Group of Co.'s, Inc. (1992), 65 Ohio

St.3d 482, 605 N.E.2d 45 (holding that claimants have the right to a jury trial under Chapter

4112).

In Wiles, it was specifically argued that the lack of "whole tort relief', including punitive

damages and compensatory damages for "anxiety and emotional distress", warranted a finding

1N0820243.1 )

20



that the public policy of the FMLA would be jeopardized absent recognition of a wrongful

termination tort action. However, this Court expressly rejected that argument, stating °[b]y not

recognizing a Greeley claim based solely on an FMLA violation, we are merely deciding that the

statutory remedies in the FMLA adequately protect the public policy embedded in the Act,

leaving no reason for us to expand the scope of remedies that Congress has provided." Wiles, 96

Ohio St.3d at 249. Simply put, it is untenable to suggest that the limited remedies permitted by

the FMLA were sufficient to protect the underlying public policy, but the more comprehensive

remedies available under Chapter 4112 are somehow inadequate to protect the underlying public

policy prohibiting age discrimination.

Given the fact that Chapter 4112 provides comprehensive remedies to victims of alleged

age discrimination, it is unnecessary for this Court to "complement" those remedies.4 In short,

there is no need to recognize a common law action for wrongful discharge premised upon

= Chapter 4112 because a statutory remedy already exists and adequately protects society's

interests.

2. The Court ofAppeals Incorrectly Held That Wiles Was Not Controlling On The
Issue Of Whether Appellee Could Establish the Jeopardy Element Of Her
Wrongful Discharge Claim.

i

While the trial court relied primarily on the Wiles decision, the Fifth District incorrectly

held that Wiles was not dispositive of the case at bar because it "was a plurality decision (4-3)

that concerned the FMLA" and "the Ohio Supreme Court has yet to apply its reasoning in Wiles

to wrongful discharge claims based on R.C. Chapter 4112." (Appx. at 12). Instead, the Fifth

" It could be argued that Chapter 4112 actually provides more expansive relief to victims of age discrimination than
that provided under the conunon law. Chapter 4112 pernrits aggrieved employees to file a charge of discrimination
with the Ohio Civil Rights Conunission, which possesses the power and authority to investigate claims of age
discrinrination and pursue relief on behalf of claimants. This adnrinistrative remedy is not available to plaintiffs
alleging wrongful terniination in violation of public policy.
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District held that Livingston v. Hillside Rehab. Hosp., 79 Ohio St.3d 249, 680 N.E.2d 1220, was

the controlling legal precedent. (Appx. at 10).

a) Given the expansion of statutory remedies afforded to victims of age
discrimination since Livingston was decided, it is no longer necessary for
this Court to supplement the statutory scheme with common law remedies.

The Fifth District's reliance on Livingston was misplaced because it ignored material

factual and legal distinctions between that case and the case now before the Court. The plaintiff

in Livingston brought a statutory age discrimination claim pursuant to R.C. §4101.17 and a

public policy claim premised upon Ohio Revised Code §4101.17. Thus, the Livingston decision

did not consider, and was not premised on, the age discrimination provisions in Chapter 4112.

As a result, Livingston is not the controlling legal precedent in this case.

It is of great significance to the resolution>of the instant appeal that the statutory

enactment at issue in Livingston substantially limited the relief available to alleged victims of age

discriapination and did not entitle claimants to a jury trial. Careful consideration of iheqstatute at

issue in Livingston explains how the Court could have concluded that the remedial scheme in

Section 4101.17 was insufficient to protect the public policy prohibiting age discrimination as

enunciated by that statute5. Nonetheless, wrote application of the holding of Livingston to the

facts of this case ignores legislative amendments to the age discriniination statute since that

decision was issued. Therefore, regardless of the rationale for the Court's decision in Livingston,

the Fifth District's present reliance on that case as the controlling legal precedent was erroneous

in light of this Court's more recent pronouncement in Wiles and the fact that Section 4101.17

was subsequently repealed by the General Assembly.

5 Appellants' can only speculate as to the Court's reasoning in Livingston because it was a decision without opinion.
Nonetheless, given the Court's statement that its decision was issued "under the authority of Kutch" it is reasonable
to presume that the Court considered the remedies in Section 4101.17 inadequate to protect the underlying public
policy.
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Several years after this Court's decision in Livingston, the General Assembly repealed

Section 4101.17 and amended portions of Chapter 4112 to create a singular and comprehensive

legislative scheme prohibiting discrimination on the basis of age. Specifically, former Section

4101.17 was recodified as Section 4112.14 and portions of Section 4112.02 were amended to

enunciate a comprehensive statutory enactment sufficient to promote the public policy

prohibiting discrimination on the basis of age. Unlike fonner Section 4101.17, the age

discrimination provisions in Chapter 4112, upon which Appellee premises her public policy

claim, authorizes recovery of compensatory damages, punitive damages, compensation for lost

wages and benefits, reasonable attorneys' fees, and costs, as well as injunctive relief and the right

to a jury trial. See R.C. §§4112.02(A), 4112.14, and,4112.99.

b) Under the holding of Wiles Ltvingstom'should be expressly overruled as it
no longer provides the appropriate framework for analyzing the propriety
of a wrongful termination tort claim premised upon the age discrimination
statute.

The Fifth District was correct in its holding that Wiles did not expressly overrule

Livingston. Nonetheless, this Court's decision in Wiles has "changed the landscape for courts"

with respect to scope of wrongful termination claims and the evaluation of the jeopardy element

of such claims. See.7ohnson v. Honda ofAmerica Mfg. Inc., 221 F.Supp.2d 853, 857 (S.D. Ohio

2002) (analyzing Ohio law in the af4ermath of Wiles). It is against this background that

Livingston must be reconsidered. The Fifth District's failure to acknowledge this natural and

logical outgrowth of Wiles led it to erroneously conclude that Livingston provides continuing

authority for the proposition that a cause of action for wrongful termination in violation of

Ohio's age discrimination statute exists without any consideration of the statutory remedies

presently available to alleged victims of age discrimination. Such a result is not supported by

this Court's reasoned analysis in Wiles and should not be construed as an accurate statement of
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the law in Ohio. To correct the Fifth District's error, regarding the proper limits of the public

policy exception this Court should expressly overrule Livingston and reaffirm that Wiles provides

the appropriate framework for evaluating wrongful termination tort claims premised upon

statutory enactments.

D. Apoellee Cannot Establish The Elements Of Her Claim For Wrongful
Termination in Violation Of Public Policy Because The Public Policy
Underlying Her Claim Is Not In Jeopardy.

In her Complaint, Leininger contends that Appellants violated the public policy contained

within the age discrimination provisions of Chapter 4112. However, Leininger cannot satisfy the

jeopardy element of a public policy claim and the trial court properly dismissed her wrongful

termination olaim on that basis. As the above discussion demonstrates, Chapter 4112 contains-a

comprehensive remedial scheme, which is more thpn' adequate to: protect alleged victims of

employment discrimination. Given the substantial rights and remedies available to employees

under Chapter 4112, no significant public policy is furthered by allowing terminated employees,

like Leininger, to pursue a common law tort claim premised exclusively on the public policy

embodied in Chapter 4112.6 More specifically, applying the rule from Wiles that "there is no

need to recognize a common-law action for wrongful discharge if there already exists a statutory

remedy that adequately protects society's interests" compels the conclusion that Leininger

cannot state a claim for wrongful discharge in violation of public policy premised upon the age

discrimination provisions in Chapter 4112. Id. at 384.

Moreover, the fact that Leininger cannot obtain certain remedies under the statute as a

result of her failure to comply with the statute of limitations does not warrant a finding of

6 In reality, plaintiffs utilize the common law public policy theory primarily as a means to duplicate a statutory age
discriniination claim or avoid the consequences of their failure to meet the limitations period applicable to statutory
age discrinilnation claims. Unfortunately, neither approach serves to protect, or otherwise further, Ohio's well-
established public policy prohibiting employment discrimination.
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jeopardy in this case. (Appx. at 36) (the trial court correctly acknowledged that Leininger could

not avail herself of all the remedies available in Chapter 4112 because of statute of limitations

issues). The fact is that Leininger, having failed to bring her statutory claim in a timely fashion,

is now trying to "bootstrap" a statutory discrimination claim onto a wrongful termination claim,

which is not permitted under Ohio law. See James v. Delphi Automotive Systems, 10th Dist. No.

04AP-25, 2004-Ohio-5493 (trial court properly dismissed the employee's wrongful discharge in

violation of public policy claims, as the remedies provided under Ohio Revised Code §4112.99

were sufficient to provide complete relief to the employee). Put simply, the only jeopardy that

exists in this case was created by Leininger's failure to comply with the applicable statute of

limitations: In Lewis v. Fairview Hospital (2004), 156 Ohio App. 387, the Court affirmed

summary judgment for the employer where the employee's attempt to bring'a public policy claim

was "nothing more than an attempt to bootstrap a discrimination claim onto a wrongfal-

discharge claim as a result of failing to file her discrimination action within 90 days of receiving

the right-to-sue letter." Id. at 392. Like the employee in Lewis, Leininger cannot remedy her

own neglect by suing under the wrongful discharge tort.

The trial court correctly found that the statutory scheme upon which Leininger's public

policy claim is based provided adequate opportunity for full and fair relief from Pioneer's

alleged discrimination. Specifically, the trial court held that

Ohio Revised Code Sections 4112.02, 4112.14 and 4112.99 and the Age
Discrimination in Employment Act, 29 U.S.C. §621 provide a variety of remedies
for employer discrimination based upon age. The remedies available under those
statutes include compensatory damages, punitive damages, injunctive relief,
reasonable attomey fees, costs, and compensation for lost wages and lost fringe
benefits. The plaintiff has not identified any remedy which is available in a
wrongful discharge tort action which is not available under the statute.
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(Appx. at 35-36). Given the statutory relief available to Leininger, she cannot satisfy the

jeopardy element of the public policy wrongful termination tort, under the framework enunciated

in Wiles. Thus, Leininger's claim fails as a matter of law, and the trial court did not, as the Fifth

District held, err in granting sunnnary judgment in favor of Appellants.

E. The Maioritv of Ohio Courts of Appeal Have Reached The Same Conclusion
Advanced By Appellant's And Dismissed Public Policy Claims Premised
Upon Alleeed Acts of Employment Discrimination.

It is significant that the majority of the Ohio courts of appeal to consider the effect of

Wiles on the continued viability of wrongful termination claims premised on Chapter 4112 have

supported the proposition of law advanced by Appellants in this case. For example, the Second,

Eighth, and Tenth Appellate Districts in addition to Ohio's federal district courts of Ohio have all

;held that this Court's decision in Wiles conclusively establishes that Ohio no long,er recognizes a

tort cause of action for wrongful termination premised upon the public policy embodied in

Chapter 4112. See e.g., Barlowe v. AAAA Int'Z Driving, 2nd Dist. No. 19794, 2003-Ohio-5748;

Lewis v. Fairview (2004), 156 Ohio App.3d 387; James v. Delphi Automotive Systems, 10th Dist.

No. 04AP-215, 2004-Ohio-5493; Kaltenmark v. K-mart, Inc., 2005 U.S. Dist. LEXIS 21699

(N.D. Ohio 2005); Hutchens v. Weltman, Weinberg & Reis Co., 2005 U.S. Dist. LEXIS 21397

(S.D. Ohio 2005); Satterwhite v. Faurecia Exhaust Sys., 2005 U.S. Dist. Lexis 10282 (S.D.

Ohio); Mischer v. Erie Metropolitan Housing Authority, 345 F.Supp.2d 827 at 832 (N.D. Ohio)

(aff'd 168 Fed. Appx. 709).

Additionally, in Palesh v. Rockwell International Corp., Cuyahoga App. No. 79725,

2002-Ohio-32, the court of appeals held that:

In his third assigned error, Palesh argues that the trial court erred in granting
summary judgment because Rockwell's conduct violated Ohio public policy. We
disagree. A claim for the tortious violation of a public policy does not lie if a
statute addresses the public policy and provides a specific legal remedy. R.C.
Chapter 4112 both addressing the public policy of not permitting discrimination
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on the basis of gender and age, and provides a specific legal remedy. Therefore,
Palesh's assigned error based upon public policy grounds is without merit.

Id.

Similarly, in Lewis v. Fairview Hosp., 156 Ohio App.3d 387, 806 N.E.2d 185, the Eighth

District reaffinned this same proposition of law and held that the plaintiff could not maintain a

claim for wrongful discharge in violation of public policy premised upon the race discrimination

provisions of Chapter 4112 because that Chapter provides sufficient remedies to alleged victims

of race discrimination. Id. See also Kanieski v. Sears, Roebuck & Co., Cuyahoga App. No.

80833, 2003-Ohio 421 at ¶29 (holding that plaintiff could not maintain a claim for wrongful

discharge in violation of public policy premised upon the age discrimination provisions in

Chapter 4112 because Chapter 4112 contains an adequate remedial scheme. The court of

appeals for the Tenth District has also held that public policy claims premised upon Chapter

4112 are preempted by statutory remedies. James v. Delphi Automotive Systems, 10th Dist. No.
,'.

04AP-215, 2004-Ohio-5493.

The Southern District of Ohio, interpreting the viability of a wrongful termination claim

premised upon the age discrimination provisions of Chapter 4112 recently held that "the

remedial scheme of O.R.C. §4112 is substantially similar to that of the FMLA, and Wiles thus

applies to bar public policy claims based upon age discrimination". Reynolds v. Georgia-Pacific

Corp., 2006 U.S. Dist. Lexis 5356 (S.D. Ohio).

Therefore, Appellant's Proposition of Law No. 1 is consistent with the opinions of other

courts in Ohio to consider this issue and should be adopted as binding precedent by this Court.
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F. The Majority of Other Jurisdictions Throughout The United States Apply
The Rule Advanced By Appellant's And Refuse To Permit A Wrongful
Discharge Claim If Statutory Remedies Are Sufficient To Redress The
Alle2ed Iniury.

The rule advanced by Appellant's in this case, that Ohio law does not recognize a

wrongful termination tort claim premised on the state anti-discrimination statute, is consistent

with the rule applied by the majority of jurisdictions outside this state. A vast majority of states

allow for some sort of public policy exception to the employment-at-will doctrine. However,

five states, Alabama, Florida, Georgia, Mississippi, and New York, have refused to recognize a

common law public policy exception to the employment-at-will doctrine. Wagoner, 57 Ohio St.

L.J. 1799, at fn. 30. In the remaining forty-five states, the overwhehning majority of courts have

concluded that a separate common law action for wrongful discharge should not be allowed

when specific statutory remedies are available. See Kimberly C. Simmons, Preemption of

Wroflgful Discharge Cause of Action by Civil Rights Laws, 21 A.L.R. 5"' (2003) (stating that

"employees alleging age discrimination as the reason for discharge almost always find that their

conunon law actions are preempted by an applicable state or federal anti-discrimination

statute."). See also Paquin v. MBNA Marketing Sys., Inc., 195 F.Supp.2d 209, 210 (Dist. Maine)

(holding that state law provided a sufficient remedy to victims of discrimination and "the

wrongful discharge claim was unnecessarily duplicative and threatened to undermine the

statutory scheme"); Jacques v. Akzo Int'1 Salt, Inc., 422 Pa. Super. 419 at 428, 619 A.2d 748 ("It

is well settled that the courts will not entertain a separate common law cause of action for

wrongful discharge where specific statutory remedies are available."); Rubitsky v. American

Sterilizer Co., 8 IER Cases (BNA) 1335 (D. Mass. 1993) ("Massachusetts courts will not create a

common law action where the legislature has already prescribed a statutory remedy. ... this court

cannot create a common law cause of action to protect those on disability, as such a cause of
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action would impermissibly interfere with the [statutory] remedial scheme"); Finch v. Hercules

Inc., 809 F. Supp. 309, 312 (D. Del. 1992) ("Given that only careful incursion have thus far been

made upon the employment-at-will doctrine, the Court is convinced the Delaware Supreme

Court would not create a common law public policy exception to the employment-at-will

doctrine where there is in place an elaborate statutory scheme addressing the same public policy

concerns"); Makovi v. Sherwin-Williams Co., 316 Md. 603 at 616, 561 A.2d 179, 190 (1989)

(refusing to recognize a tort claim for wrongful discharge based on anti-discrimination statutes

because such statutes provide their own remedies and "allowing full tort damages to be claimed

in the name of vindicating the statutory public policy goals upsets the balance between right and

remedy struck by the legislature in establishing the very policy relied on"); Grzyb v. Evans, 700

S.W.2d 399 (Ky. 1985) (holding that if the statute both declares the unlawful act and..specifies

the civil remedy available to the aggrieved party, the aggrieved party is limited to the remedy

provided by the statute); Carver v. Elec. Data Sys: Corp., 2005 U.S. Dist. Lexis 3692 (S.D. Ind.)

(holding same); Endahl v. Vinnell Corp., 2006 U.S. Dist. Lexis 1617 (D. Colo.) (holding same);

Calderon v. Dinan & Dinan PC, 2006 U.S. Dist. Lexis 39024 (D. Conn.) (holding same); Smith

v. F. W Morse & Co., 76 F.3d 413 (1st Cir. 1996) (holding same).

Therefore, Appellant's Proposition of Law No. I is consistent with the reasoning and

conclusions reached by courts in other jurisdictions and should be adopted by this Court as

binding precedent in this state.
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II. Proposition of Law No. 2: A plaintiff cannot state a cause of action for wrongful
discharge in violation of public policy embodied in a statute unless the plaintiff has
strictly complied with the procedural requirements of the underlying statute,
including the applicable statute of limitations.

A. This Court Should Respect The Province Of The Legislature And Prohibit
The Use Of The Wrongful Termination Tort To Subvert The Statute Of
Limitations Established By The General Assembly In Enactinp Chapter
4112.

Statutes of limitations are a fundamental part of our legal system and when such

limitations are expressed in valid statutory enactments the judiciary should not intrude upon the

legislative function by substituting a different limitations period. It is the proper role of this

Court to require individuals to comply with the statute of limitations contained in Chapter 4112

insofar as such action defers to the General Assembly'.s policy determinations regarding what an

individual must do to vin.dicate their statutory rights. If the legislature determines that an

individual must bring a claim within a certain period of time to be entitled to the remedies

afforded by that statute, this Court should not negate t4at determination by allowing the

individual to bring a tort claim beyond the statutory limitations period.

1. Chapter 4112 Contains an Unambiguous Statute of Limitations and This Court
Should Not Permit Individuals to Bypass the Limitations Period Through the
Use of the Common Law Public Policy Tort.

In enacting Chapter 4112, the General Assembly promulgated an unambiguous statute of

limitations applicable to age discrimination claims and conditioned the receipt of certain

remedies on compliance with the statute of limitations provision in Chapter 4112.02(N). 7 If an

alleged victim of age discrimination proceeds under §4112.02(N), and complies with the one

hundred and eighty day limitations period, they are entitled to recover the full complement of

civil remedies under §4112.99. On the other hand, if an alleged victim of age discrimination

7 An alleged victim of age discrimination may pursue a statutory remedy under either §4112.02(N), which contains a
one hundred and eighty (180) day liniitations period or §4112.14, which contains a two year limitations period.
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takes advantage of the longer limitations period contained in §4112.14 the remedies are more

limited to the extent that such individuals may not recover punitive damages or emotional

distress damages. Thus, the General Assembly deliberately chose to limit the damages available

to individuals who file age discrimination claims outside the one hundred and eighty day statute

of limitations in §4112.02(N). It is clear from this legislative scheme that the statute of

limitations was a key component in the statutory enactment intended to redress alleged acts of

age discrimination. Regardless of whether Appellee, the Fifih District, or even this Court, agrees

with the General Assembly's decision to condition the receipt of certain civil damages upon

compliance with the shorter limitations period, it is not the role of this Court to pass judgment on

the wisdom of the General Assembly by effectively nullifying its policy decision. See, e.g., State

ex rel. Bishop v. Mt. Orab ViZlage School Dist. Bd. OfEdn. (1942), 139 Ohio St. 427 at 438, 40

N.E.2d 913 (stating "this court has nothing to do with the policy or wisdom of a statute, that is

the exclusive concem of the legislative branch of government").

Furthermore, by constructing this bifurcated remedial scheme, the General Assembly

carefully considered and balanced the policy interest of ensuring that meritorious claims are

heard against the equally important policy interest in preventing stale claims and ensuring the

timely adjudication of employment disputes. Generally speaking, an individual claiming age

discrimination is well aware of the discriminatory conduct almost immediately and such

individuals should not be permitted to delay filing a cause of action thereby hindering the

effective defense of that claim.

In short, a common law wrongful discharge in violation of public policy claim would

allow the individual to both avoid the statute of limitations in §4112.02(N) and avoid the

corresponding damages limitations in §4112.14. This is precisely what Leininger seeks to do in
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this case. Leininger could have filed a statutory age discrimination claim pursuant to §4112.14.8

Instead, Leininger chose to state a single cause of action for wrongful termination in violation of

public policy seeking whole tort relief, including emotional distress and punitive damages. In

essence, Leininger "wants to have her cake and eat it too" and she expects this Court to help her

do it. Allowing Leininger to bypass the statute of limitations created by the General Assembly

by relying on a common law tort claim would constitute pure judicial lawmaking and such a

result should not be permitted. To prevent this unjustifiable result, Appellant urges this Court to

enforce the statute of limitations established by the legislature and hold that the wrongful

termination tort cannot be employed as a tool by clever plaintiffs seeking to avoid the statute of

limitations contained in Chapter 4112.

2. Important..Policy Interests Are Served by Enforcing Statutes of Limitations
Enacted by the General Assembly.

This Court has repeatedly recognized the important policy interests served by the strict

enforcement of statutes of limitations. For example, in Liddell v. SCA Services of Ohio, Inc.

(1994), 70 Ohio St.3d 6, 635 N.E.2d 1233, this Court identified four important policy rationales

for enforcing statutes of limitations: (1) to ensure faimess to the defendant; (2) to encourage

prompt prosecution of causes of action; (3) to suppress stale and fraudulent claims; and to avoid

the inconvenience engendered by delay, specifically the difficulties of proof present in older

cases. Id. at 10 (citing O'Stricker v. Jim Walter Corp. (1983), 4 Ohio St.3d 84, 88, 447 N.E.2d

727).

Moreover, in other employment discrimination cases, courts have consistently enforced

statutes of limitations to bar untimely claims. See, e.g., Bellian v. Bicron Corp. (1994), 69 Ohio

s The statute of limitations on Leininger's 4112.14 claim would have run on May 25, 2003. Thus, on April 23,
2003, when Leininger filed her Coniplaint in the present action, her 4112.14 claim was not time-barred.
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St.3d 517, 634 N.E.2d 608 (holding statutory age discrimination claim was barred for failure to

file within the statute limitations); Lewis v. Fairview Hosp. (2004), 156 Ohio App.3d 387, 806

N.E.2d 185 (finding Title VII retaliation claim was barred by statute of limitations); Delaware

State College v. Ricks (1980), 449 U.S. 250 (holding that district court correctly dismissed

complaint under Title VII and 42 U.S.C. § 1981 for failure to comply with the statute of

limitations). Thus, courts, including this one, have consistently recognized that plaintiffs should

not be permitted to bypass or otherwise ignore statutes of limitations. Allowing Leininger to

resurrect her time-barred statutory claim by restating it as a wrongful termination tort claim

would cause precisely that result.

B. This Court Has Affirmatively Held That A Claim For Wronaful Termination
Premised Upon A Statute Will Not Lie Unless the Plaintiff Strictly Complied
With The Statutory Prerequisites.

Allowing a public policy claiin for individuals who fail to bring their claim in time to

take advantage of the more comprehensive remedies of Ohio Revised Code §4112.02(N) and

§4112.99 would effectively nullify the statutory prerequisites established by the General

Assembly. Many courts in Ohio, including this Court, have recognized the well-reasoned rule

that claimants must comply with the statutory requirements in order to bring a public policy

claim based on the statute. Therefore, Leininger cannot pursue her public policy claim unless

she strictly complied with the dictates set forth in the statute embodying that particular public

policy, which she cannot do.

In Contreras v. Ferro Corp. (1995), 73 Ohio St.3d 244; 652 N.E.2d 940, this Court found

that Contreras' failure to comply with the requirements of Ohio's Whistleblower Statute

excluded him from the protections available under that statute. Accordingly, the Court held that

Contreras could not pursue a Greeley claim based upon the whistleblower statute stating:
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If appellant was entitled to maintain a Greeley claim, an issue that today
we do not decide, then the claim would have to be based upon a public
policy embodied in Revised Code §4113.52. Since appellant did not
comply with the statute in the first instance, he would have no foundation
for a Greeley claim if, in fact, he was entitled to assert such a claim.
Therefore, in this case, the issue is moot.

Id. at 251, 652 N.E.2d at 946. The Court reached a similar conclusion in Kulch stating that "[a]n

at-will employee ... may maintain a common law cause of action ... so long as that employee

had fally complied with the statute." Kulch, 78 Ohio St.3d, at ¶3 of the syllabus. Thus, applying

the rationale of Kulch and Contreras, an employee who fails to strictly comply with the

requirements of Ohio Revised Code §4112.02 cannot pursue a tort claim based solely upon the

public policy embodied in the age discrimination statute. Along these lines, an age

discrimination claim, premised upon a violation of Chapter 4112, must commence within tha 180
BC

day statute of limitations set forth in Revised Code §4112.02(N).9 See Bellian, 69 Ohio St.3d

517; Steinbrick v. Cleveland Electric IlluJninating Company (Aug. 25, 1994), 8th Dist. No.

66035.

In the present case, Leininger commenced her age discrimination action on April 23,

2003, which fell far outside the statute of limitations contained in Chapter 4112.02(N). As such,

her failure to comply with the prerequisites for pursuing a claim of age discrimination is fatal to

her wrongful terrnination cause of action. See Kulch, 78 Ohio St.3d 134; Contreras, 73 Ohio

St.3d 244; Doody v. Centerior Energy Corp. (2000), 137 Ohio App. 3d 673, 679 ("Employee

was precluded from bringing common law claim for wrongful temiination based upon the

violation of public policy embodied in Revised Code §4113.52 as employee failed to comply

with that statute ...."); Davison v. BP America, Inc. (1997), 125 Ohio App. 3d 643, 651 ("The

9 Revised Code §4112.02(N) provides, in pertinent part: "An aggrieved individual may enforce the individual's
rights relative to discrimination on the basis of age as provided for in this section by instituting a civil action,
within 180 days after the alleged unlawful discriminatory practice occurred...:'
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public policies embedded in Revised Code §4113.52 will not support appellant's claim for

wrongful discharge in violation of public policy where appellant failed to strictly comply with

the statute.").

In Pytlinski v. Brocar Prod., Inc. (2004), 94 Ohio St.3d 77, 760 N.E.2d 385, this Court

examined the issue of whether the 180-day limitations period set forth in Ohio Revised Code

Section 4113.52 applied to Pytlinski's claim for wrongful discharge in violation of public policy.

Pytlinski averred that he was terminated in violation of Ohio public policy favoring workplace

safety because his termination was predicated upon his complaints pertaining to violations of

law, including OSHA regulations, regarding workplace safety. Notably, Pytlinski did not

specifically allege a violation of Revised Code §4143.52. Nevertheless, the trial court dismissed

Pytlinski's complaint, concluding that it was time-barred rby the 180-day limitations period

contained in §4113.52, and the court of appeals affirmed.

This Court reversed the dismissal of Pytlinski's claim, noting that Pytlinski claimedihe

was discharged in violation of Ohio public policy favoring workplace safety and had not alleged

a violation of §4113.52. The court reiterated its earlier recognition, in Kulch, of Ohio's

independent public policy favoring workplace safety. The Pytlinski court held that the "Ohio

public policy favoring workplace safety is an independent basis upon which a cause of action for

wrongful discharge in violation of public policy may be prosecuted." Pytlinski, 94 Ohio St.3d at

syllabus ¶1. In Pytlinski, the Court further held that "[a] common-law cause of action against an

employer who discharges an employee in violation of public policy favoring workplace safety is

subject to the four-year limitations period set forth in R.C. §2305.09 (D)." Id. at syllabus ¶2.

Because Pytlinski's claim was based on the independent public policy favoring workplace

safety and not upon the public policy embodied in Ohio Revised Code §4113.52, this Court
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found its holding in Kulch controlling. Pytlinski, 94 Ohio St.3d at 39. Therefore, the Court

concluded that Pytlinski was not bound by the limitations period contained in Section 4113.52.

Notwithstanding the Fifth District's holding to the contrary, the Pytlinski Court's conclusion that

a common-law cause of action against an employer who discharges an employee in violation of

public policy favoring workplace safety is subject to a four-year limitations period is consonant

with the prior decisions in Kulch and Contreras that a cause of action for wrongful discharge in

violation of public policy based solely on a statute is subject to the requirements of that statute.

What distinguishes Pytlinski from Kulch and Contreras is whether the wrongful termination tort

claim is premised solely upon a violation of a particular statute. As noted by the Second District

Court of Appeals, "[t]he Pytlinski court did not address Greeley claims based solely upon- a

violation of a statute." Barlowe, 2003-Ohio-5748 at ¶38. ,

This Court should reject the Fifth District's holding that Pytlinski eliminates the

requirement that Leininger comply with the 180-day limitations period contained in Ohio i'

Revised Code §4112.02(N). Unlike the instant case, Pytlinski did not involve a claim for

wrongful discharge in violation of a public policy embodied in a statute. Nor did Pytlinski alter

this Court's prior recognition that non-compliance with statutory requirements is fatal to a

wrongful termination claim based solely upon an alleged violation of the public policy embodied

in the statute.

As noted above, the Fifth District incoirectly relied on the holding of Pytlinski to

conclude that Leininger was entitled to bring her Greeley claim because she commenced her

action within the four year limitations period contained in §2305.09. However, the reasoning of

the Fifth Circuit misses the point. Under any reasonable interpretation, the conclusion is

inescapable that the Pytlinski holding is inapplicable to the instant matter. Pytlinski addressed
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the statute of limitations to be applied to public policy tort claims that were not premised upon

the public policy embodied in a particular statute. However, the holding of Pytlinski is

inapposite given the fact that Leininger premised her claim solely upon the prohibition against

age discrimination set forth in Ohio Revised Code Chapter 4112, which establishes a statutory

prerequisite in the form of a one hundred and-eighty day statute of limitations. Thus, even if this

Court fmds that Ohio law recognizes a wrongful termination public policy tort based upon age

discrimination, Leininger is still not entitled to pursue such a claim. Simply put, Leininger failed

to satisfy the statutory prerequisite in the statute underlying her public policy claim and, under

the clear holding of Contreras, that fact is fatal to her claim.

111. CONCLUSION

For the reasons set forth above, Appellants request that the Court follow its reasoning in

Kulch and Wiles and adopt Appellants' Proposition of Law No. 1, thereby holding that a plaintiff

cannot state a separate:;cause of action, sounding in tort, for wrongful termination in violation of

public policy premised upon Chapter 4112 because Chapter 4112 provides sufficient legal

remedies. In the alternative, Appellant's respectfully request that this Court follow its reasoning

in Contreras and adopt Appellants' Proposition of Law No. 2, thereby limiting the reach of

public policy claims premised upon Chapter 4112 by requiring claimants to strictly comply with

the statutory prerequisites contained in that Chapter, including the statutes of limitations.
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Respectfully submitted,
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„u wunry Hpp.,se No. 05-COA-048 J 2

Edwarcls, J.

{11) Plaintiff-appellant Mariene Leininger appeals from the October 17, 2005,

Amended Opinion and Judgment Entry of the Ashland County Court of Common Pleas

granting the Motion for Summary Judgment filed by Defendants-appellees Pioneer

National Latex, et at.

STATEMENT OF THE FACTS AND CASE

{12} Appellant Mariene Leininger, who is in her sixties, was employed by

appellee Pioneer National Latex as a human resources administrator. On May 25, 2001,

appellant was terminated from her employment.

{413} Thereafter, on April 29, 2005, appellant filed a complaint against appellee

Pioneer National Latex, its plant manager and another employee In the Ashland County

Court of Common Pleas. Appe(lant, in her complaint, set forth a ctaim of wrongful

termination in violation of public policy based on age discrimination. Appellant alleged

that "the public policy underpinning the PlaintifPs case is found in R.C. Section

4112.01(A)."

{414} Subsequently, appellees filed a Motion for Summary Judgment. Pursuant

to an Opinion and Judgment Entry filed on October 14, 2005, the trial court granted

appeqees' Motion for Summary Judgment, holding that a cause of action for wrongful

discharge in violation of public policy based upon age discrimination does not exist

under Ohio law. An. Amended Opinion and Judgment Entry was filed on October 17,

2005, "to correct certain erroneous findings made by the Court in the original entry

regarding prior summary judgment proceedirigs by the Court In Case No. 04-CIV-075."1

{15} Appellant now raises the following assignments of error on appeal:

' The case was a reftled case. The previous case no, was 04CIV-075.
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{416} "I. THE TRIAL COURT ERRED TO THE PREJUDICE OF THE

APPELLANT AND COMMITTED REVERSIBLE ERROR BY FINDING THAT AS A

MATTER OF LAW A CAUSE OF ACTION FOR THE TORT OF WRONGFUL

DISCHARGE IN VIOLATION OF OHIO PUBLIC POLICY BASED UPON AGE

DISCRIMINATION DOES NOT EXIST UNDER OHIO LAW."

{17} "II. THE TRIAL COURT ERRED TO THE PREJUDICE OF THE

APPELLANT AND COMMITTED REVERSIBLE ERROR BY GRANTING THE

APPELLEE'S MOTION FOR SUMMARY JUDGMENT."

{I8} This matter reaches us upon a grant of summary judgment. Summary

judgment proceedings present the appellate court with the unique opportunity of

revievwing the evidence in the same manner as the triat court. Smiddy v. Wedding Party,

Inc. (1987), 30 Ohio St.3d 35, 36, 506 N.E.2d 212. Therefore, we must refer to Civ.R.

56(C), which provides the following: "Summary judgment shali be rendered forthwith if

the pieadings, depositions, answers to interfogatories, written admissions, affidavits,

transcripts of evidence in the pending case and written stipulations of fact, if any, timely

filed in the action, show that there is no genuine issue as to any material fact and that

the moving party is entitied to judgment as a matter of law. *** A summary judgment

shall -not be rendered unless it appears from such evidence or stipulation, and only frorn

the evidence or stipuiation, that reasonable minds can come to but one conclusion and

that conclusion is adverse to the party against whom the motion for summary judgment

Is made, such party being entitled to have the evidence or stipulation construed most

strongly in the party's favor."
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{19} Pursuant to the above rule, a trfal court may not enter summary judgment

If it appears that a material fact is genuinely disputed. The party moving for summary

judgment bears the initial burden of Informing the trial court of the basis for its motion

and tdentffying those portions of the record that demonstrate the absence of a genuine

Issue of material fact. The moving party may not make a conclusory assertion that the

nonmoving party has no evidence to prove its case. "[l3]are allegations by the moving

party are simply not enough." Vahila v. Hall, 77 Ohio St.3d 421, 430, 674 N.E.2d 1164,

1997-Ohio-259. The moving party must specifically point to some evidence that

demonstrates that the, moving party cannot support its claim. If the nwving party

satisfies this requirement, the burden shifts to the nonmoving party to set forth spec'rftc

facts demonstrating that there is a genuine issue of material fact for trial. id. at 429,

citing Dr+esherv. Burt, 75 Ohio St.3d 280,662 N.E.2d 264, 1996-Ohio-107

{110} Furthermore, trial courts should award summary judgment wtth caution.

"Doubts must be resolved in favor of the non-moving party." Murphy v. Reynotdsburg,

65 Ohio St.3d 356, 359, 604 N.E.2d 138,1992-Ohio-95.

{q11} It is pursuant to this standard that we review appellant's assignments of

error.

{112} Appellant, in her two assignments of error, argues that the trial court erred

in holding that a cause of action for the tort of wrongful discharge iri violation of Ohio

public policy based upon age discrimination does not exist under Ohio law and, on such

basis, granting summary judgment to appellees? We agree.

'Appeltant, In her brief, notes that the triai court "speciflcally declined to address the factual
merits of this case and as such, the factual merits and whether or not there is a disputed
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. {113) Pursuant to Greeley v. MiamFValteyMaintenance Confracfors, inc. (1990),

49 Ohio St.3d 228, 851 N.E.2d 981, a discharged employee has a private cause of

actton sounding In tort for wrongful discharge where his or her discharge Is in

contravention of a "sufficiently clear public policy." Id. at 233 (Citation omitted). In

Greeley, the Ohio Supreme Court recognized public policy was "sufficiently dear" where

the General Assembly had adopted a specific statute forbidding an employer from

discharging or disciplining an employee on the basis of a particular circumstance or

occurrence.

{114) In order to establish a daim for wrongful termination in violation of Ohlo

public policy, a plaintiff must demonstrate:

{115} "1. That dear public policy existed and was manifested In a state or

federal constitution, statute or administrative regulation, or in the common law (the.

ctarity element).

(q161 "2. That dismissing employees under circumstances like those involved In

the plaintifPs dismissal would jeopardize the public policy (the jeopardy element).

(117) "3. The plaintiffs dismissal was motivated by conduct related to the public

policy (the causation element).

(118) "4. The employer lacked overriding legitimate business jugtificatiorti for the

dismissal -(the overriding justification element)." Painter v. Graley, 70 Ohio St.3d 377,

639 N.E.2d 51,1994-Ohio-334 atfn. B.

question of fact for trial under Civi! Rule 56(C) are not dispositive of this appeal." For such
reason, we dedine to address whether or not there are genuine issues of materfal fact even
though such Issue was raised In appeUees' modon for summary judgment. Furthermore, where
a trial court declines to consider one argument raised In a motion for summary judgment on the
basis of a second argument, the first argument Is not properly before the court of appeals. See
Murtay v. Grange Mutual Ces. Co., Stark App. No. 2003CA0047, 2003-Ohlo-3365,
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nai nana Uounty App.Hse No. 05-COA-048 ^ 6

(119) The clarity and the jeopaMy elements are questions of law and policy to

be determined by the court. Kulch v. Structural Fibers, Inc. (1997), 78 Ohio St.3d 134,

151, 677 N.E.2d 308, citing Collins v. Rizkana (1995), 73 Ohio St.3d 65, 70, 652 N.E.2d

653. The causation and overriding justification elements are questions of fact to be

determined by the trier of fact. Id.

{120} The Ohio Supreme Court has addressed the issue of whether an appellant

can bring a claim for wrongful discharge In violation of Ohio public policy based on age

discriminatioh.

{121} In Lhnngston.v. Hiilside Rehabilitation (Jan. 24, 1997), Trumbull App. No.

95-T-5360, 1997 WL 51413, the appellant filed a complaint against her former employer

alleging that she had been tenninated In violation of what is now-R.C. 4112.143 on the

basis of. her age. Based upon an alleged violatfon of the same statute, the appellant

also brought a common law wrongful discharge tort ctaim under Greeley, supra. After

the trial court dismissed the appellarit's public policy daim on the basis that her

statutory claim provided her wfth an adequate remedy, the appellant appealed.

{q22} On appeal, the Eleventh District Court of Appeals affirmed the judgment of

the trial court, holding that "as appellant has effective and adequate statutory remedies

available to her, appellant cannot avail herself to a common law tort action " id. at 2.

The appellant, In Livingston, then eppealed to the Ohio Supreme Court. On the authority

of Kulch v. Structura/ Fiber (1997), 78 Ohio St.3d 1324, 677 N.E.2d 308, the Ohio

Supreme Court reversed without opinion the judgment of the court of appeals In

Lfvfngston and remanded the matter to the trial court. See Lfvingston v. Hillside

Rehabilltation Hosp,, 79 Ohio St.3d 249, 680 N.E.2d 1220, 1997-Ohio155. In Kulch ,

' R.C. 4112.14 Is former R.C. 4101.17.
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the -Ohio Supreme Court held "R.C. 4113.52 [Ohio Whistieblower's statute] does not

preempt a common-law cause of action against an employer who discharges or

disciplines an employee In violation of that statute" and "an at-will employee who is

discharged or disciplined iri violation of R.C. 4113.52 may maintain a statutory cause of

action for the violation, a common-law cause of action at tort, or both ° Id at paragraphs

2 and 5 of the syllabus.

(123) The Livfngsfon case has been interpreted as permit ting claims for wrongful

discharge in violation of public policy based on age discrimination. See, for example,

Jones v. Goodyear Ttre & Rubber Co., Summit App. No. 21724, 2004-Ohio-2821, 2004

WL 1197209; Ferram v. B.F. Goodrich Co., 149 Ohio App.3d 301, 777 N.E.2d 282,

2002-Ohio-4398; and Ziegler v. t8P Hog Market, tnc. (C.A.6, 2001), 249 F.3d 509, 519,

fn. 10. See also Mercudo v. Honeywell (S.D. Ohio, March 5, 2003), 2003 WL 966287.

{1q24} We are cognizant of the fact that the Ohio Supreme Court, In tNlfes v.

MedPna Auto Parts, 96 Ohio St. 3d 240, 773 N.E.2d 526, 2002-Ohlo-3994, held that an

employee could not bring a common law action for wrongful discharge in violation of

public policy upon his employer's violation of the Family and Medical Leave Act

(FMLA).4 The Ohio Supreme Court, in so holding, held, In part, as follows:

{125) "[Wje next tum to the Jeopardy element to detemnine whother an

employer's dismissal of an employee under the circumstances alleged by Wiles would

jeopardize the public policy set forth in the FMLA. In other words, we must assess

whether the absence of a cognizable Greeley claim based solely on a violation of the

FMLA would seriously oompromise the Act's statutory objeatives by detening eliglble

employees from exercising their substantive, leave rights. See Kulch v. Structura! Fibers,

`Seclion 2601 et seq., Title 29, U.S.Code.
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/nc: (1997), 78 Ohio St.3d 134, 154, 677 Tt:E.2d 308; see, -aTsof_ 2 i'erritt at 42-43,

Section 7.17. It is here that Wiles's claim fails.

(126) "An analysis of the jeopardy element necessarily involves inquiring into the

existence of any attemative means of promoting the particular pubiic policy to be

vindicated by a common-law wrongful-discharge claim. id. at 44, Section 7.17. Whem,

as here, the sole source of the public policy opposing the discharge is a statute that

provides the substantive (ght and remedies for its breach, "the issue of adequacy of

remedies" becomes a particulariy important component of the jeopardy analysis. See

Coilins, 73 Ohio St.3d at 73, 652 N.E.2d 653. "if the statute that establishes the public

policy contains its own remedies, it is less likely that tort iiability is necessary to prevent

dismissals from interfering with realizing the statutory policy." 2 Penitt at 71, Section

7.26. Simply put, there Is no need to recognize a common-law action for wrongful

discharge If there already exists a statutory remedy that adequately protects societys

Interests." Wiles, supra. at paragraphs 14-15.

{4V27} However, the Wiles decision was a plurality (4-to-3) decision rather than a

cieaf niajorityopinion and ooncerned the FMtA.5 Moreover, the Ohio Supreme Court,

In WAes, did not expressly overcuie Livingston, supra. Furthermore, the Ohio Supreme

Court has yet to apply its reasoning in lMles to wrongful discharge claims based on

R.C. Chapter 4112.

{11[28j Based on the foregoing, we find that the triai court erred in holding that a

cause of action for wrongful discharge in violation of public policy based upon age

discrimination does not exist under Ohio law.

5 in tNJles, Judge Pfelfer concurred in judgment only.
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{129} -Appellees, in their brief, conterid that appellanfs public policy daim was

properly dismissed because she did not meet the procedural requirements for filing an

age discrimination claim pursuant to R.C. 4112.02(A). Appellees note that appellant's

claim is premised upon the prohibltion against age discrimination contained in such

statute and note that "[i]t is undisputed that such age discrimination claims must be

commenced within 180 days of the adverse employment action."

{130} In Pyflinski v. 8rocar Products, 94 Ohio St. 3d 77, 76Q N.E.2cf 385, 2002-

Ohio-66, an employee filed a complaint against his employer alleging that he was

terminated in violation of the Ohio public policy favoring workplace safety. The

appellees sought dismissal of the employee's complaint on the basis that it was barred

by the one-hundred-eighty (180) day limitations period set forth in R.C. 4113.52, the

Ohio Whistleblower Act. After the trial court granted the motion to dismiss, the

employee appealed.

{131} On appeal, the appellees argued tfiat the Ohio Supreme Court should

apply the holding of Contreras Y. Ferro Corp. (1995), 73 Ohio St. 3d 244, 652 N.E.2d

940. In Contreras, the Ohio Supreme Court held as follows in the syllabus: "in order for

an employee to be afforded protection as a`whistlebiower; such employee must strictly

comply with the dictates of R.C. 4113:52 " The appellees noted that the employee did

not comply with the one-hundred-eighty(180) day limitations period in R.C. 4113.52.

{132} However, the Ohio Supreme Court, in Pytlfnskf, held, In relevant part, as

follows: "Subsequent to our decision in Contreras, we held that an at-will employee who

is discharged for filing a complaint with OSHA alleging concerns with workplace safety

is entitled to maintain a common-law tort action based upon Greeley. Kulch v.
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Strustural Flbers, inc.. (1997), 78 Ohio St.36134-7 87Thl.i=:2d 308, paragraph one of the

syllabus. In Ku1ch, the plaintiff was discharged after he filed complaints with OSHA

regarding health problems that he and other employees were experiencing in the

workplace. After being discharged, the plaintiff brought suit against the employer,

alleging both a whistlebtower claim, pursuant to R.C. 4113.52, and a claim for wrongful

discharge in violation of public policy....

{133} " We find the holding In Kulch controlling In this case. 4hio publie policy

favoring workplace safety Is an independent basis upon which a cause of action for

wrongful discharge.in violation of public policy may be prosecuted. (Emphasis added).

Therefore, Pytlinski Is not bound by the statute of fimitations set forth In R.C. 4113.52

because his cause of action is not based upon that statute, but is, instead, based in

common law for violation of public policy." td, at 79-80. On such basis, the Ohio

Supreme Court, in P)flinski, held that the one-hundred-eighty-day limitations period set

forth In R.C. 4113.52 did not apply.

{1134} Likewise, in the case sub judice, appellants cause of action is not based

upon a statute, but rather is based in common law. Appellant, therefore, was not

required to comply with the one-hundred-eighty day statute of limitations In R.C.

4112.02(A).

{^(35} For, the foregofng reasons, appeifant's two assignments of error are

sustafned.
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-{136} Accordingly, the judgment of the Ashland County Couit.of Cominon P{eas

Is reversed and this matter is remanded for further proceedings.

By: Edwards, J.

Wise, P.J. and

Boggins, J. concur

JAEl0217
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IN THE COURT OF APPEALS FOR ASHLAND COUNTY, OHIO
h

FiFTH APPELLATE DISTRICT Wqz
"re-^m

MARLENE LEININGER

Plaintiff-Appellant

-vs- JUDGMENT ENTRY

PIONEER NATIONAL LATEX, et al.

Defendant-Appellee . CASE NO. 05-COA-048

For the reasons stated in our accompanying Memorandum-Opinion on file, the

' judgment of the Ashland County Court of Common Pleas is reversed and this matter Is

remanded to the trial court for further proceedings. Costs assessed to appellant.

JUDGES .

1M#
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IN THE COURT OF COMMON PLEAS
ASHLAND COUNTY, OHIO

Marlene LEININGER,
Plaintiff,

Case No. 05 CIV 143

-vs-

PIONEER NATIONAL LATEX, Et AI,
Defendants.

Judge WOODWARD

NOTICE OF APPEAL

The Plaintiff hereby gives notice that she is taking an appeal of the final adverse

decision of this Court in the above captioned matter and as amended on 17 OCT 05 to the

Ohio 5th District Court of Appeals. There is no trial transcript and the record consists of

Ca t

all papers filed to date in the above captioned matter. All matters briefed in all c-s> ©
cnZ-^ Q

f')^'o
0

dispositive motions and addressed by the Trial Court are in issue on appeal. I'T I

K^ _{
^nM

^
N
ao

-

^

En 0 i
^.

Respectfully Submitted,
=

°v,^
O c.>

/s/Michael Terrence Conway, Esq.

Michael T. Conway and Co.
180 Aster Place
Brunswick, Ohio 44212
Xra}rlalpha aol.com
330-220-7660 (voice-data-fax)

Miclâel"I'. Conway; Esq.
0058413

RECEIVED

OCr 312005

CVC
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SERVICE OF PROCESS

Counsel for Plaintiff hereby certifies that a copy of the foregoing document was
served on Counsel for the Defendant Corey V. Crognale, Esq. at 250 West Street,
Columbus, Ohio 43215-2538 on/or about 2$ OCT 05 by regular U.S. Mail Service, fax,
e-mail or personal service.

Respectfully Submitted,

/s/ Michael Terrence Conway, Esq.

ence Conway, Esq.
0058413
Xray2Alpha@aol.com
Michael Terrence Conway Co.
180 Aster Place
Brunswick, Ohio 44212
(330) 220-7660 (simultaneous voice data)
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OHIO FIFTH DISTRICT COURT OF APPEALS
DOCIKETING STATEMENT

WARNING: A time-stamped copy of the judgment being appealed must attached to this Statement.

WARNING: All requested Information must be provided Failure to file a fully completed docketing statement,
typed or legibly printed, may result in this appeal being dismissed by the court, sua sponte.

/KAR C&,f" Le!n/ l-3G Appeal No.:
Trial Court No.: 7$' cll/ / y3

Appellee (Circle One) Trial Court Judge: L..ooOw.o&h,
VS.

Fl DaW^e- .t/atWcwAL L4767G, Plaintiffs Counsel: M 1K6- GOawAN
g^EA L, Phone No.: 330, 2 ZD. 7410

efend (Circle One) Defendant's Counsel: d e R,tcy CRZj6y4 W-

Phone No. oly. %2 • 22 P/

A. DATES: Of the judgment being appealed: I D 1 p f Of the filing of the Notice of Appeal:

B. PROBABLE ISSUES FOR REVIEW: (Including charges in criminal case)

EF 054 L TD 2Lr-c a6v t 2e- 06f10 Stl fxh7`2Lt" 0 u27- OP/•^tclnl ^itl

P!/^INTIFfrs MVDA, A+^b .CJ[PCy 5tTMe-A LAw 7a JcIeSS o..J .C.T'

C. THIS APPEAL SHOULD BE ASSIGNED TO: (Check One) (See Loc.R. 6(B) and App.R. 11.2)

( y^ The egular calendar

{) The accelerated calendar (See Loc.R. 6(B))

O The expedited calendar (See Section F(3) on page two of this docketing statement and App.R. 11.2)

D. TIIE RECORD: This Docketing Statement will serve as a praecipe to the Clerk to prepare and transfer the
docket and journal entries

Please indicate the type of record to be filed: (Check One)

Docketing and Joumal Entries only, no transcript of proceedings.

() Statement of the Record pursuant to App.R. 9(C).

() Agreed Statement of the Record pursuant to App.R. 9(D).

() Transcript of Proceedings. () Less than or ( ) Greater than 100 pages.

O Full or ( Partial transcript has been ordered. If partial, see App.R. 9(B)

WARNING: If a transcript of proceedings is needed, a copy of the notice of appeal and an appropriate praecipe must

be served by appellant on the court reporter. A copy of the praecipe to the court reporter shall be filed

with this Court showing service of the notice of appeal and praecipe upon the court reporter.

NAME OF COURT REPORTER, DATE SERVED:

Please state with particularity which exhibits and/or evidence, other than paper exhibits or documentary evidence not of
usual bulk or weight, the parties request be transmitted as part of the record on appeal. (See App.R. io(B); Loc.Apv.R. s(C)>

E. CRIMINAL CASE

1. CI-IARGE:

2. DEGREE: ( ) Misdemeanor ( ) Felony
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3. Is this an appeal of probation revocation? ( Yes ( No If yes, what was the original charge and sentence?

4. Is this an appeal of Post-Conviction Relief? RC 2953.21 ( Yes ( No If yes, was a hearing held in the

trial court? ( Yes ( No What was the original charge and sentence?

5. Type of appeal: (check one)

( )

( )

Appeal as of Right ( ) State's Appeal as of Right (RC 2945.67(A))

Appeal by Leave of Court (App.R. 5) ( ) State's Appeal by Leave of Court

6. Is this an appeal for review of sentencing pursuant to RC 2953.08? O Yes O No

7. Was counsel appointed for trial? ( ) Yes ( ) No

8. Was counsel appointed for appeal? ( ) Yes ( ) No

9. Was a stay of sentence requested in trial court? ( ) Yes ( ) No If yes, stay was: GRANTED DENIED PENDnVG

F. CI'VIL, CASE
I. ACTION BROUGHT IN LOWER COURT: ©'61f0 PUALlG Po tl Gb 7aec.T - 46F

O ^SCl^IMINA 771^ /nI "(VtD yM0P`--T

2. Did this action ori ina in a Trial Court or in an Administrative Agency? Indicate which:

( vrCounty Court ( Municipal Court O Common Pleas Court O Administrative Agency
O Probate Court ( Family Court O Juvenile Court O Other

3. Must this case be expedited as being one of the following types: ( Yes (l-<No Ifyes, check one of the following:
Appeal under determination of local fiscal emergency brought by municipal corporation RC 118.04(C)

O Appeal brought by minor child under RC 2505.073
O Appeal involving matters of child custody, allocation of parental rights or responsibilities, or designation

of a child's place of residence and legal custodian under RC 3109.04(H) and RC 3109.06

O Appeal from orders granting or denying (1) termination of parental rights or (2) adoption of a minor child.

(See App.R. 11.2 effective July 1, 2000) See Loc.R. 7

O Appeal from orders regarding dependent, abused, neglected, unraly, or delinquent children

(See App.R. 11.2 effective JRly 1, 2000) See Loc.R. 7

Election contests as provided in RC 3515.08

4. Do you know of another case pending in this Court which raises the same issues(s)? () Yes ("--No

If yes, please cite case(s):

5. Have you determined in good faith that the judgment appealed from is a final appealable order? (RC 2505.02)

( ti)' Yes ( ) No

6. Did thejudgment dispose of all claims by and against all parties? ((Y"'Yes O No

7. If not, is there an express detennination that there is "no just reason for delay"? Civ.R. 54(3) O Yes O No

8. Was a stay of judgment requested in trial court? ( Yes (t-)KNo If yes, stay was: GRANTED DENIED PENDING

CERTIFICATION

I certify that the information provided on this Docketing Statement is accurate.

Signature oit6etrDSer(or Party if not represented by Counsel)

Supreme Court Registration No.: 00seyj3

Effective: Jnne 1, 2003
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IN THE COURT OF COMMON PLEAS ANy^T r„i kW

ASHLAND COUNTY, OHIO CLERK ti^ CO'?^ri f5
A51i;.A,^'D. 0hI10

MARLENE LEININGER, Case No. O5-CIV-143

Plaintiff,

vs.

PIONEER NATIONAL LATEX, et al., AMENDED
OPINION AND JUDGMENT ENTRY ON

Defendants. MOTION FOR SUMMARY JUDGMENT

Now comes the Court pursuant to Civil Rule 60(A) and issues this Amended Opinion and

Judgment Entry on the Defendants' Motion for Summary Judgment. This amended entry is issued

to correct certain erroneous findings by the Court In the original entry regarding prior summary

judgment proceedings by the Court in Case No. 04-CIV-075.

This case is before the Court on the Defendants' Motion for Summary Judgment. A non-oral

hearing date was set in this case for September 1, 2005 and the Plaintiff filed a memorandum In

opposition to the Motion for Summary Judgment. The Court finds that all parties have been given

a full opportunity to plead pursuant to Civil Rule 56 and that the Motion is properly before the Court

for decision.

STATEMENT OF THE CASE

The Plaintiff formerly worked for the Defendant Pioneer National Latex. She was terminated

from her employment on May 5, 2001. On April 3, 2003, the Plaintiff commenced an action against

the Defendant Pioneer National Latex and the Defendant Jerry Meyer in Case No. 03-CIV-099. In

the complaint in that case, the Plaintiff alleged that the Defendants violated Ohio Revised Code

Section 4112.02(A). The Complaint also alleged the tort of public policy wrongful termination by

RECEIVED
OCT 2 0 2005

cvc
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age discrimination. That case was voluntarily dismissed by the Plaintiff, without prejudice, on

October 30, 2003.

On March 1, 2004, the Plaintiff re-filed the case against the same Defendants in Case No.

04-CIV-075. This second complaint alleged the tort of public policy wrongful termination by age

discrimination. She also named an additional Defendant, Melissa McCormic. That case was

originally set for pretrial on November 1, 2004 and jury trial on November 16, 2004. On June 28,

2004, the Defendants filed a Motion for Summary Judgment which was set for non-oral hearing on

August 3, 2004. The Court subsequently granted extensions of time to both parties to fiie

memorandums with regard to the Summary Judgment Motion and the non-oral hearing was

rescheduled to October 5, 2004. Since the hearing was non-oral, the undersigned_has no record

to reference regarding the proceedings on the Motion.

In its original decision on the Summary Judgment Motion, the Court inaccurately stated

that the former Common Pleas Court Judge Runyan did not enter an order denying the Defendants'

Summary Judgment Motion in Case No. 04-CIV-075 and that Plaintiff's counsel did not prepare an

entry to that effect after being directed to do so by the Court. Counsel for the Plaintiff has.drawn

this inaccuracy to the Court's attention and provided a copy of the Judgment Entry to the Court

through the letter attached hereto as Exhibit A. The Plaintiff states in the letter that a copy of the

Judgment Entry was attached to his memorandum in opposition to the Summary Judgment motion

in this case. The Court has re-reviewed its copy of that memorandum and the Judgment Entry was

not attached to that copy. It was, however, attached to the original memorandum ffled with the

Court by Plaintiff. Part of the confusion is that both the Judgment Entry directing the Plaintiff to

prepare a Judgment Entry and the Judgment Entry,overruling the Motion for Summary Judgment
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and Motion for Reconsideration were docketed on the same date and at the sarhe time. Without

specific reference to the pleadings, those Judgment Entries are difficult to distinguish on the docket.

The Court's original findings regarding the record in relation to the prior summary judgment

proceedings were incorrect, and the Court acknowledges its error on this point.

On April 29, 2005, the Plaintiff refiled her case against the Defendants again. The reFlled

complaint presently pendind in this case states a tort cause of action for public policy wrongful

discharge based on age discrimination. The Defendants filed a motion for Summary Judgment in

this case on August 4, 2005 and the Plaintiff duly responded on September 1, 2005. The Motion

is the subject of this decision.

The Plaintiff has argued that the Defendants' present motion for summary judgment is

barred by the prior proceedings in this case. Specifically, she argues that the Judgment Entry of

November 24, 2004 in Case No. 04-CIV-075 (copy attached hereto as Exhibit B), bars the

Defendants' Summary Judgment motion in this case. The Court respectfully disagrees. A Judgment

Entry denying a motion for, summary judgment and a motion for reconsideration thereof are

interlocutory orders because they do not constitute a final judgment. The Ohio Supreme Court has

held that "Civ. R. 54(B) allows for a reconsideration or rehearing of interlocutory orders. The rule,

when discussirig Interlocutory orders, states, in pertinent part, that they are `subject to revision at

any time before the entry of judgment adjudicating the claims and the rights and liabilities of all the

parties."' Pitts v. Ohio Dep't of Transportation (1981), 67 Ohio St.2d 378, 379. Therefore,

this Court had inherent authority to reconsider its decision denying the summary judgment motion

and motion for reconsideration in Case No. 04-CIV-075, while that case was still pending. If the

Court had inherent authority to reconsider the rulings while the case was still pending, it has
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authority to reconsider the issues in a new case filed after a dismissal other than on the merits. An

interlocutory order is not entiUed to any resjudicata effect given the express provisions of Civil

Rule 54(B). The Court Is of the opinion that the November 24, 2004 Judgment Entry denying the

Defendants' Motion for Summary Judgment and Motion for Reconsideration does not bar a ruling

by the Court herein in this case and the Court therefore proceeds to consider and decide the motion

herein despite the ruling on a prior motion in a prior case between the parties.

LEGAL STANDARD APPLICABLE TO THE MOTION

Summary judgment is a procedural device to terminate litigation where there is nothing to

try. Norris v. Ohio StrL Oi/Co, (1982), 70 Ohio St.2d 1. It must be awarded with caution, being

careful to resolve doubts and construing evidence against the moving party and in favor of the non-

moving party. See: State ex re/ Mor/ey v. Lordi (1995), 72 Ohio St. 3d 510; Murphy v.

Reynoldsburg (1992), 65 Ohio St.3d 356; Osborne v. Ly/es (1992), 63 Ohio St. 3d 326; and

Norris v. Ohio 8td. Oi/Co. supra.

To grant a motion for a summary judgment pursuant to Rule 56 of the Ohio Rules of Civil

Procedure, a Court must find the following: (1) No genuine issue as to any material fact remains

to be litigated; (2) the moving party is entitied to judgment as a matter of law; and (3) it appears

from the evidence that reasonable minds can come to but one conclusion, and viewing such

evidence most strongly In favor of the party against whom the motion for summary judgment is

made, that cond usion is adverse to that party. Teinp/e v. Wean United, Inc, (1977), 50 Ohio St.

2d 317.

The primary functJon and duty of the Court in passing upon a motion for summaryjudgment

is to determine whether or not there is any Issue of fact to be tried. Cunningham v.1.A, Myers
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Co: (1964),176 Ohio St. 410 and Houk v, Ross(1973), 34 Ohio St. 2d 77. It is the duty of a Court

on a summary judgment motion not to try issues of fact, but rather to determine whether such

issues actually exist. if there are genuine issues of fact, the motion for summaryjudgment must be

denied. Harshbarger v. Muridian Mutua/Insurance Company(1974), 40 Ohio App. 2d 296.

A "genuine issue" of fact exists when there is a bona fide factual dispute concerning a fact

which is material within the context of the substantive law of claims and defenses applicable to the

case. This standard has been described as follows:

[A] "genuine issue" exists when the evidence presents "a sufficient
disagreement to require submission to the jury or whether it is so
one-sided that one party must prevail as a matter of law." ... In
order for the evidence to be in "sufficient disagreement," the court
must "ask [itself] * * * whether a fair minded jury could return a
verdict for the plaintiff on the evidence presented. The mere
existence of a scintilla of evidence in supportof the plaintiff s position
will be insufFlcient; there must be evidence upon which the jury could
reasonably find for the plaintiff. The judge's inquiry, therefore,
unavoidably asks whether reasonable jurors could find by a
preponderance of the evidence that the plaintiff is entitled to a
verdict -- whether there is'evidence upon which a jury can properly
proceed to find a verdict for the party producing it, upon whom the
onus of proof is imposed."

Anderson v, LibertyLobby, Inc.(1986), 477 U.S. 242, 251-252. The critical inquiry for the Court

In determining if genuine issues of material fact exist is whether the evidentiary material presents

"a sufficient disagreement to require submission to a jury" or is "so one-sided that one party must

prevail as a matter of law." Turner v. Turner, supra, p. 340.

In deciding whether an evidentiary conflict exists so as to preclude summary judgment, a

trial Court is required to adhere to Rule 56(C) and view the facts in the light most favorable to the

party opposing the motion. Turner v, Turner (1993), 67 Ohlo St. 3d 337 and Kunk/er v.

Goodyear Tire & RubberCo, (1988), 36 Ohio St. 3d 135. Even the inference to be drawn from
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the underlying facts contained in the various affidavits and depositions must be construed in the

non-moving party's favor. Turner v. Turner, supra and Hounshell v. Am. States Ins. Co.

(1981), 67 Ohio St. 2d 427.

Since summary judgment represents a shortcut through the normal litigation process by

avoiding a trial, the burden is strictly upon the moving party to establish, through the evidentiary

material permitted by the rule, that there is no genuine issue of material fact and that the movant

is therefore entitled to judgment as a matter of law. AAA Enterprises, Inc. v. River Place

Community Urban Redeve%pmentCorp. (1990), 50 Ohio St. 3d 157, syllabus paragraph 2.

The movant has the burden to prove all determinative issues in a motion for summary judgment.

Mit.seffv. Whee%r(1988), 38 Ohio St. 3d 112. The non-movant has no burden of persuasion in

a motion for summary judgment, regardless of the non-movant's burden of proof at trial. Mitseff,

supra and AAA Enterprises, supra.

Although the non-movant has no burden of persuasion, the non-movant cannot sit idle when

a motion for summary judgment Is made. Civil Rule 56(E) provides that; " When a motion for

summary judgment is made and supported as provided in this rule, an adverse party may not rest

upon the mere allegations or denials of the party's pleadings, but the party's response, by affidavit

or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine

issue for trial."

ISSUES FOR REVIEW

The Defendants' Motion for Summary Judgment contains four (4) prongs upon which the

Defendants claim they are entitled to judgment:
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1. Leininger'spublicpolicyclaimmustbedismissedasshecannotsatisfytheprocedural

requirements for filing an age discrimination claim pursuant to Ohio Revised Code Section

4112.02(A).

2. Leininger's public policy claim fails as a matter of law because she cannot establish

that her termination jeopardizes public policy.

3. There exists no direct evidence of age discrimination.

4. There Is no indirect evidence of age discrimination.

OPINION OF THE COURT

Under Ohio law, an employee who does not have a contractual or statutory right to

employment is considered an employee-at-will and may be terminated at will for any cause, unless

the termination falls within some exception to the employment-at-will doctrine. Courts have created

tort exceptions to the employment-at-will doctrine. One of the most recognized tort exceptions to

the doctrine, and the exception at issue in this case, is the public policy wrongful discharge tort.

It has not been alleged in this case that the PlainfafP had any particular right to employment that

took her outside of the employment-at-will doctrine. It is alleged, however, that she was terminated

from her employment in violation of public potlcy and that therefore she is entitled to recover tort

damages for wrongful discharge. The specific public policy at issue is age discrimination.

In 1990, the Ohio Supreme Court recognized the tort of wrongful discharge in violation of

public policy as an exception to the employment-at-will doctrine. Greeley v. Miami Valley

Maintenance Cpntractors,,inc, (1990), 49 Ohio St.3d 228. The Issue in that case was whether

or not a violation of Ohio Revised Code Section 3113.213(D) gives rise to a civil cause of action for

damages when an at-will employment relationship Is terminated by an employer solely because of
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a court-ordered child support wage assignment of the employee's wages. The statute alleged to

have been violated by the employer provided that "no employer may use an order to withhold

personai earnings *** as a basis for discharge of *** an employee." The statute provided that

an employee could recover a fine from the employer, but there were no statutory provisions for

other remedies, such as restitution, reinstatement or back pay. The Court held that the statute sets

forth a public policy which prohibits the use of a child support wage withholding as a basis for

terminating an at-will empfoyee. The Court held that "public policy warrants an exception to the

employment-at-will doctrine when an employee is discharged or disciplined for a reason which is

prohibited by statute." Id at 234.

The Ohio Supreme Court further examined the public policy exception to the at-will

employment doctrine in /Cu/ch v. Structura/Fibers, Inc, (1997), 78 Ohio St.3d 134. The Ku/ch

decision was decided in April 1997. In July of 1997, the Supreme Court summarily reversed a

Trumbull County.Court of Appeals decision in an age discrimination public policy tort case, without

opinion, and based upon the Ku/ch case, In Livingston v. Hi//side Rehabi/itation Hospital

(1997), 79 Ohio St.3d 249. Since the Plaintiff has cited these cases as the underpinning of her

arguments In opposition to summary judgment, a detailed consideration of the cases is warranted

herein.

In the Ku/ch case, the Plaintiff filed a complaint against his former employer for violations

of Ohio's Whistleblower Statute, R.C. 4113.52, and wrongful discharge in violation of public policy.

The trial court held that the Plaintiff did not comply with the Whistleblower statute because he did

not give written notice to the employer of hls complaint as required by law. The trial court therefore

held that the employer was entitled to judgment as a matter of law on both the Whistleblower
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claims. The Court also held that the Whistleblower statute had "preempted the fleld so that * * *

a public policy exception to the employment-at-will doctrine does not exist in Ohio for

whistieblowing." The trial court's decision was affirmed on appeal. On appeal to the Supreme

Cdurt, the Court reversed portions of the trial court's decision. The Supreme Court held that the

Plaintiff had stated a cause of action for a statutory claim under one portion of the Whistleblower

statute and therefore reversed that portion of the trial court's judgment in part. The Supreme Court

further reversed the triai court's decision on the public policy tort.

In reversing the public policy tort portion of the decision, the Supreme Court adopted and

established elements of the tort as follows:

1. That [a] dear public policy existed and was manifested in a state or federal
constitution, statute or administrative regulation, or in the common law (the clarity
element).

2. That dismissing employees under circumstances like those involved in the plaintiffs
dismissal would jeopardize the publit policy (the jeopardy element).

3. The plaintiff's dismissal was motivated by conduct related to the public policy (the
causation element).

4. The einployer lacked overriding legitimate business justification for the dismissal (the
overriding justiflcation element). (Emphasis sic.)

The Supreme Court had previously recognized those elements in the cases of Painter v. Graley

(1994), 70 Ohio St.3d 377 and Collins v. Rizkana (1995), 73 Ohio St.3d 65. In Collins, the Court

h,eld that the clarity and jeopardy elements of the tort of wrongful discharge in violation of public

policy are questions of law to be determined by the Court, and that the causation and overriding

justitication elements are questions of fact, to be decided by the trier-of-fact. M. at 70.

In considering the clarity element in the context of a whistleblowing situation, the Ku/cb

Court held that federal law which prohibited employers for retaliating against employees who file
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OSHA complaints and O.R.C. Section 4113.52 were "clear public policy" manifested in statute

favoring whistleblowing. Ku/ch at 152. The Court further held, with regard to the jeopardy

element, that "the civii remedies set forth in R.C. 4113.52 are not adequate to fully compensate an

aggrieved employee who is discharged, disciplines, or otherwise retaliated against in violation of the

statute." Ku/ch at 155. The Court rationalized that conclusion as follows:

The remedies available pursuant to R.C. 4113.52 are not sufficient to
provide the complete relief that would otherwise be available in a
Greeley-based cause of action forthe tort of wrongful discharge. The
statute does not provide for certain compensatory damages
and does not specifically authorize recovery of punitive
damages. Most important, the statute permits the court to fashion
an award based upon whatever the court deems to be appropriate.
See R.C. 4113.52(E). Cleariy, the relief available to a whistleblower
under a statutory cause of action comes nowhere near the complete
relief available in an action based upon the Greeley public-policy
exception to the doctrine of employment at will. In our judgment, the
relief available In an action for the tort of wrongful discharge merely
complemerits the limited statutory relief available pursuant to R.C.
4113.52. Thus, we find that the mere existence of statutory remedies
for violations of R.C. 4113.52 does not operate as a bar to alternative
common-law remedies for wrongful discharge in violation of the
public policy embodied in the Whistleblower Statute.

Idat157.

Based upon its decision in Ku/ch, the Ohio Supreme Court summarily overruled a Trumbull

County Court of Appeals decision in an age discrimination matter in Liviqgston v. Hillside

Rehabi/itation Hospitai, eta/, (1997), 79 Ohio St.3d 249. In Livingston, the_trial court held

that the Plaintiff had a complete remedy under Ohio Revised Code Section 4101.17, which remedy

was unlimited and included the same types of remedies sought in her common law tort claim,

including compensatory and punitive damages. Livingston v. Hillside Rehabilitation Hospital

(11th Dist. Ct. App. 1997), 1997 Ohio App. LEXIS 244, page 5. Significantly, the trial court's
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decision was in accord with four (4) prior federal court cases ih Ohio which held that an employee

could not maintain a public policy tort action for age discrimination because the statutory remedies

for that type of discrimination precluded the required finding. on the element of jeopardy. See,

Emserv, Curtislndustries.(U.S. Dist. Ct. Northern District, Eastern Division 1991), 774 F. Supp.

1074; Pozzobon v. ParCsforP/astics(U.S. Dist. Ct. Northern District, Eastern Division 1991), 770

F. Supp. 376; Napieri. VGC Corporation (U.S. Dist. Ct. Southern District, Western Division

1992), 797 F. Supp. 602; and Ad/eta v. GE(U.S. Dist. Ct. Southern District, Western Division

1996), 1996 U.S. Dist. LEXIS 9122.

The only potential distinguishing factor between the statutory remedy in O.R.C. Section

4101.17 and the tort remedy with regard to age discrimination was the existence of the right to a

jury trial in the tort action. There is no indication that this was argued to or considered by the trial

court or court of appeals. Given that the Livingston Court did not write an opinion, the reason for

its reversal of the decision is less than clear. Judge Cook's dissent indicates that the lack of a jury

trial may have been the perceived deficiency giving rise to the jeopardy element of the public policy

tort. Id, at 250. Ohio Courts have utilized Livingston for the blanket statement of law that an

employee may maintain a public policy wrongful discharge tort action based on age discrimination,

despite the existence of signiflcant statutory remedies. (See cases cited below). Indeed, that fs the

premise and interpretation urged herein by th e PlaintifP.

If the case law development regarding public policy tort ended with the Livingston case,

perhaps there would be no dispute in this case. However, the case law continued to develop after

1997. In 2002, the Ohio Supreme Court Issued the Wi/es v, MedinaAuto Parts(2002) 96 Ohio

St.3d 240 decision. The Court followed the same analysis which it had set out in the Ku/ch case.
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The Court proceeded to analyze the Plaintiff's public policy claim based on the Family Medical Leave

Act in light of the four (4) elements of the tort. The Court found that the ciarity element was

established by the existence of the FMLA law. The Court moved on to consider the jeopardy

element of the tort and held that the jeopardy element was not met with regard to the FMLA

because "when viewed as a whole, the FMLA's remedial scheme provides an employee with a

meaningful opportunity to place himself or herself in the same position the employee would have

been absent the employer's violation of the FMLA." Id at 245. The court noted that the employee

could recover compensatory damages, liquidated damages, prejudgment interest, reasonable

attorney fees and appropriate equitable relief under the FMLA. The Court held that "this

combination of compensatory and equitable remedies is sufFiciently comprehensive to ensure that

the public policy embodied in the FMLA will not be jeopardized by the absence of a tort claim for

wrongful discharge in violation of public policy." Id. The Court declined therefore to recognize the

tort action based on the FMLA.

In Wi/es v. INedina Auto Par&, the Plaintiff, who was also represented by Attorney

Conway, urged similar arguments as are being made in this case. Specifically, it was argued that

the lack of "whole tort relief", Including punitive damages and compensatory damages for "anxiety

and emotional distress" warrant a finding that the public policy of the FMLA will be jeopardized

absent recognition of a public policytort action. The Supreme Court rejected that argument, holding

that:

Wiles reads Kulch more broadly than is warranted; Ku/ch does not,
as Wiles, argues, stand for the proposition that statutory remedies
are inadequate - therefore warranting a Gree%yclaim - when those
remedies provide something less that the full panoply of relief that
would be available in a tort cause of action for wrongful discharge.
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Id at 247. The Court specifically held that the lack of those items of recovery does not render the

statutory remedies inadequate such that the jeopardy element of the tort is established. The Court's

concluding remark was that "By not recognizing a Gree%yclaim basedsoieiy on an FMLA violation,

we are merely deciding that the statutory remedies in the FMLA adequately protect the public policy

embedded in the Act, leaving no reason for us to expand the scope of remedies that Congress has

provided." Id at 249.

In the aftermath of Wiles, federal and state courts in Ohio have had continued opportunities

to evaluate whether the remedial statutory scheme for age discrimination bars a finding of jeopardy

for purposes of the elements of the tort of wrongful discharge based upon public policy. Two (2)

federal court have held that the jeopardy element cannot be established and therefore there is no

right to maintain a tort action for wrongful discharge based upon the public policy barring age

discrimination. See Hutchens v. We/tman, Weinbury & Reis Co,, L.PA. (U.S. Dist: Ct.

Southern District, Western Division 2005), 2005 U.S. Dist. LEXIS 21397; and Ka/tenmark v. K-

Mart(U.S. Dist. Ct. Northern District, Eastern Division 2005), 2005 U.S. Dist. LEXIS 21699. On the

other hand, other courts have held that the wrongful discharge action may be maintained. See

Mercurio v. Honeyeve// (U.S. Dist. Ct. Southern District, Westerrt Division 2003); Gessner V.

City ofOnion (2nd App. Dlst. 2004), 159 Ohio App.3d 43; and Ferraro v. B.F. Goodrich (9th

App. Dist. 2002), 149 Ohio App.3d 301. The existence of lower court decisions on both sides of the

issue demonstrates that this particular aspect of the law of wrongful discharge based upon public

policy is unsettled. None of these decisions constitute binding precedent for this Court and

therefore the Court must analyze the law and make its conclusions herein.
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After carefully examining the case law on both sides of this issue, the Court concurs with the

rationales of the federal court decisions in Hutchens and Ka/tenmark Those decisions are

carefully drafted and involve a full consideration of the jeopardy element, the Ohio Supreme Court

decisions on the issue and the statutory remedies available with regard to age discrimination. On

the other hand, the Mercurio, Gessner and Ferraro decisions rely heavily on the Livingston

decision and do not fully consider or apply the Wi/esdecision.

While the Livingston decision, as a Supreme Court of Ohio decision, is dearly legal

precedent which is binding on this Court, it is difficult for this Court to fully apply that decision given

the lack of a rationaie. The limited holding of that Court is that a Plaintiff who bases an age

discrimination public policy tort wrongful discharge action solely on O.R.C. Section 4101.17 (now

4112.14), can establish the jeopardy element and the action is viable under Ohio law. The Plaintiff

in this case has not alleged that her termination was In violation of O.R.C. Section 4112.14, or any

other particular statute for that matter. This case is therefore distinguishable from Livingston.

While Livingstonwas limited to whether or not a public policy tort based on 4101.17 is viable, the

question in this case is whether or not the Plaintiff can file the public policy tort action given all of

the statutory remedies available at law, not just those contained in O.R.C. Section 4112.14.

Accordingly, while Livingston is binding precedent, it is not dispositive. of the issues presented In

this case in the Court's opinion.

The Court notes that the Plaintiff has aiso cited the Court to other case law in support of her

arguments. The P.faintiff cites Jones v. The Goodyear Tire and Rubber Co. (9th App. Dist.

2004), 2004 Ohio App. LEXIS 2490. However, this case was subsequently appealed to the Ohio

Supreme Court and then the case was dismissed. The Ohio Supreme Court specifically ordered that
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this case shall not be cited as authority. Jones v. The Goodyear Tiree andRubberCo. (2005),

105 Ohio St.3d 1468. For that reason, the Court does not consider or rely upon that decision. The

plaintiff has also cited the Court to Leonardi v. Lawrenceindustries, inc. (8th App. Dist. 1997),

1997 Ohio App. LEXIS 4014; Zieg/er v, IBPHog Market, Inc, (6th Cir. 2001), 249 F.3d 509; and

White v. Honda ofAmerica Mfy,, Inc, (S.D. Ohio 2002), 191 F. Supp.2d 933 in support of her

arguments. The Court declines to rely upon Leonardibecause it flatly states, without analysis,

that the tort of wrongful discharge based upon age discrimination exists based upon the Supreme

Court's decision without opinion in Liviegsto2 The Ziegler decision involved a statute of

limitations issue and did not involve any evaluation of the jeopardy element, therefore it is irrelevant

to the jeopardy issue. The White decision is not persuasive to this Court for two (2) reasons: (1)

it involved an underiying public policy claim of disabiiity, rather than age discrimination; and (2) it

was either decided prior to or without consideration of the Supreme CourCs decision in Wzffies

As stated above, this Court must proceed with its own anaiysis of the PlaintifPs claim under

Ohio law. With regard to the elements of the tort of wrongful discharge based upon public policy

which are matters of law, this Court finds as follows:

1. A clear public policy exists with regard to age discrimination in federal and state

statutes and the "clarity" element of the tort is fully established herein by the Plaintiff; and

2. Ohio Revised Code Sections 4112.02(N), 4112.14 and 4112.99 and the Age

Discrimination in Employment Act, 29 U.S.C. §621 provide a variety of remedies for employer

discrimination based upon age. The remedies available under those statutes include compensatory

damages, punitive damages, injunctive relief, reasonable attorney fees, costs, and compensation

for lost wages and lost fringe benefits. The Plaintiff has not identified any remedy which is available
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in a wrongful discharge tort action which is not available under statute. The Court acknowledges

that not all of those remedies may be available to the Plaintiff in this case because of statute of

limitations issues relevant to those statutory claims. However, the PlaintifPs failure to take

advantage of statutory remedies available to her in a timely fashion does not warrant a jeopardy

finding in this case. The jeopardy analysis Is not based upon the remedies available to a particular

Plaintiff at a particular point In time. It is.based upon an evaluation of whether or not the statutory

remedies "adequately protect society's interests" with regard to age discrimination and provide the

employee with a"meaningful opportunity to place himself or herself in the same position the

employee would have been absent the employer's violation. The Court finds that under the

rationale nd analysis of Wiles v. MedinaAuto Parts (2002) 96 Ohio St.3d 240 the Plaintiff has

not established the jeopardy element of the tort of wrongful discharge based upon age

discrimination because the statutory remedies available do adequately protect the public policy

against age discrimination.

The Court therefore concludes, as a matter of law, that a cause of action for wrongful

discharge in violation of public policy based upon age discrimination does not exist under Ohio law.

The Court finds that the Defendants' Motion for Summary Judgment Is well-taken with regard to the

jeopardy element of the tort of Wrongful discharge in violation of public policy. The Court finds It

unnecessary to evaluate the.remaining portions of the Defendants' motion for summary judgment

given this finding of the Court and therefore the remaining portions of the motion are not addressed

herein.

ORDER OF THE COURT
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The Court hereby ORDERS that the Defendants' MotJon for Summary Judgment Is

SUSTAINED, with regard to the jeopardy element of the tort of wrongful discharge in violation of

public policy, and it is ORDERED that this case be and hereby is dismissed, with prejudice. It is

further ORbERED that costs of this case are taxed to Plaintiff. This is a final appealable order.

It is so ORDERED.

OG{roU4v^p
DEBORAH E. WOODWARD
Judge of the Court of Common Pleas

cc: Attorney Conway
Attomey Crognale
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PROM `: M[CHREL T CONWAY ES0*_ ' FAX N0. c 3302207660 Oct. 14 2005 07:10PM P1

Michael Terrence Conway, Esq.
Attoraey aed Counselor ru Law

180 Asicr Phzce
Brun.cwieB, Ohro 44T12
(330) 220.7660 (voiceJ
(330) 220-7660 (fuzj

Electronic mut[ XrarzAil,ks^&aCcom

14 OCT 05 tyOMC"IFD VERSION

Hon. Deborah E. Woodward
Court of Common Pleas
Ashland County Court House
142 West Second Street
Ashland, Ohio 44805

Re: Leininger v. Pioneer Natiorral Latex et al., Case No. 04 CIV 075

Dear Judge Woodward,

I noticed in your order dismissing our case, after the Defendant moved for summarry
judgment the third time and lied to you about having new grounds for making the motion;
that you claimed Judge Runyon did not overrule the Defendant's motion prior to trial. In
fact he did ovetxuie the motion. I attached the journal entry noted as Exhi 't 5 to my
opposition brief. I have attached it again here. Apparently, in your zeal to dismiss my'
client's case a second time you overlooked this, We expect to be back for trial, in about
8 montbs after appeal. At that time, I will ask you to recuse yourself.

Cc: Opposing Counsei

200

eXhibi•1 A
OCT-14-2005 07:35PM From: 3302207660 ID: Page:001 R=93%
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•'FROM MICHREL T CONWRY ESO FRX NO. : 3302207660 Oct. 14 2005 07:10PM P2

IN THE COURT OF COMMON PLEAS
ASHLAND COUNTY, OHIO

Marlene LEININGER, Case No. 04 CIV 075
Plaintiff, . J

Judge RUNI'AN

tD

-vs-

PIONEER NATIONAI. LATEX,
Defendant.

ORDER DEffING
DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT
AND MOTION FOR
RECONSI.I?ERATION

Upon due consideration of the I]efendant's motion for summary jndgnzent and all

supporting exbibits, and in light of the Plaintiff's opposition briefmg and exhibits in

support of opposition to the Defendant's motion, after construing all evidence most

strongly in the non-moving party's favor; it is the finding of this court that the record

shows there is a genuine dispute presented for trial and the Defendant is not entitled to

judgment as a matter of law. See, .Kulch v, Structural Fibers, Inc., 78 Ohio St. 3d 134,

144-145 (1997). Summary Judgment Motion denied. With respect to the Defendant's

motion for reconsideration, the motion was filed without leave and the issues in the

motion ivere addressed or could have been addressed in the overruled Defendant's

motion for summary judgment. In spite of this, the Flaintiffhas responded in opposition.

The Court fmds the Ohio Supreme Court has specifically recognized a caUSe of action for

wrongful termination based upon a public policy against age discrimination in

employment, and fuxther finds that Ohio R.C. 4112 et seq. is not an exclusive remedy for

age discrimination in employment. See, Livingston v. Hillside Rehabilitation Hospilal,

DCT-14-2005 07:35PM From: 3302207660

Exhibi-t b
ID: APPENDIX 39 Page:002 R=100:
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79 Ohio St. 3d 249 (1997); Ferraro v_ The BFGoodrich Cosnpnny, 149 Ohio A.pp: 3d

301, 316 (2002). All of the Defendant's cited case law on reconsideration is

distinguishable from the legal issues presented in this case. Motion for reconsideration

denied. This case is now set for jury trial pursuant to this Court's seperate case

management orders..

IT IS SO ORDERED.
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P
BALDWIN'S OHIO REVISED CODE ANNOTATED
TITLE XLI. LABOR AND INDUSTRY
CHAPTER 4112. CIVIL RIGHTS COMMISSION
GENERAL PROVISIONS

-r4112.02 Unlawful discriminatory practices

It shall be an unlawful discriminatory practice:

(A) For any employer, because of the race, color, religion, sex, national origin, disability, age, or ancestry of any
person, to discharge without just cause, to refuse to hire, or otherwise to discriminate against that person with
respect to hire, tenure, terms, conditions, or privileges of employment, or any matter directly or indirectly related to
employment.

(B) For an employment agency or personnel placement service, because of race, color, religion, sex, national
origin, disability, age, or ancestry, to do any of the following:

(1) Refuse or fail to accept, register, classify properly, or refer for employment, or otherwise discriminate against
any pgrson;

(2) Comply with a request from an employer for referral of applicants for employment if the request directly or
indirectly indicates that the employer fails to comply with the provisions of sections 4112.01 to 4112.07 of the
Revised Code.

(C) For any labor organization to do any of the following:

(1) Limit or classify its membership on the basis of race, color, religion, sex, national origin, disability, age, or
ancestry;

(2) Discriminate against, limit the employment opportunities of, or otherwise adversely affect the employment
status, wages, hours, or employment conditions of any person as an employee because of race, color, religion, sex,
national origin, disability, age, or ancestry.

(D) For any enrployer, labor organization, or joint labor-management committee controlling apprentice training
programs to discriminate against any person because of race, color, religion, sex, national origin, disability, or
ancestry in admission to, or employment in, any program established to provide apprentice training.

(E) Except where based on a bona fide occupational qualification certified in advance by the commission, for any
employer, employment agency, personnel placement service, or labor organization, prior to employment or
admission to membership, to do any of the following:

(1) Elicit or attempt to elicit any information concerning the race, color, religion, sex, national origin, disability,
age, or ancestry of an applicant for employment or membership;

(2) Make or keep a record of the race, color, religion, sex, national origin, disability, age, or ancestry of any
applicant for employment or membership;
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(3) Use any form of application for employment, or personnel or membership blank, seeking to elicit information
regarding race, color, religion, sex, national origin, disability, age, or ancestry; but an employer holding a contract
containing a nondiscrimination clause with the govemment of the United States, or any department or agency of
that govemment, may require an employee or applicant for employment to furnish documentary proof of United
States citizenship and may retain that proof in the employer's personnel records and may use photographic or
fmgerprint identification for security purposes;

(4) Print or publish or cause to be printed or published any notice or advertisement relating to employment or
membership indicating any preference, limitation, specification, or discrimination, based upon race, color, religion,
sex, national origin, disability, age, or ancestry;

(5) Announce or follow a policy of denying or limifing, through a quota system or otherwise, employment or
membership opportunities of any group because of the race, color, religion, sex, national origin, disability, age, or
ancestry of that group;

(6) Utilize in the recmitment or hiring of persons any empioyment agency, personnel placement service, training
school or center, labor organization, or any other entployee-refening source known to discriminate against persons
because of their race, color, religion, sex, national origin, disability, age, or ancestry.

(F) For any person seeking employment to publish or cause to be published any advertisement that specifies or in
any mamier indicates that person's race, color, religion, sex, national origin, disability, age, or ancestry, or
expresses a limitation or preference as to the race, color, religion, sex, national origin, disability, age, or ancestry of .
any prospectiye employer. , ,

(G) For any proprietor or any employee, keeper, or manager of a place of public accommodation to deny to any
person, except for reasons applicable alike to all persons regardless of race, color, religion, sex, national origin,
disability, age, or ancestry, the full enjoyment of the accommodations, advantages, facilities, or privileges of the
place of public accommodation.

(H) For any person to do any of the following:

(1) Refuse to sell, transfer, assign, rent, lease, sublease, or finance housing acconunodations, refuse to negotiate for
the sale or rental of housing accommodations, or otherwise deny or make unavailable housing accommodations
because of race, color, religion, sex, familial status, ancestry, disability, or national origin;

(2) Represent to any person that housing accommodations are not available for inspection, sale, or rental, when in
fact they are available, because of race, color, religion, sex, fanvlial status, ancestry, disability, or national origin;

(3) Discriminate against any person in the making or purchasing of loans or the provision of other financial
assistance for the acquisition, construction, rehabilitation, repair, or maintenance of housing accommodations, or
any person in the making or purchasing of loans or the provision of other fmancial assistance that is secured by
residential real estate, because of race, color, religion, sex, familial status, ancestry, disability, or national origin or
because of the racial composition of the neighborhood in which the housing accommodations are located, provided
that the person, whether an individual, corporation, or association of any type, lends money as one of the principal
aspects or incident to the person's principal business and not only as a part of the purchase price of an
owner-occupied residence the person is selling nor merely casually or occasionally to a relative or friend;

(4) Discriminate against any person in the tenus or conditions of selling, transfening, assigning, renting, leasing, or
subleasing any housing accommodations or in furnishing facilities, services, or privileges in connection with the
ownership, occupancy, or use of any housing accommodations, including the sale of fire, extended coverage, or
homeowners insurance, because of race, color, religion, sex, familial status, ancestry, disability, or national origin
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or because of the racial composition of the neighborhood in which the housing accommodations are located;

(5) Discriminate against any person in the temns or conditions of any loan of money, whether or not secured by
mortgage or otherwise, for the acquisition, constmction, rehabilitation, repair, or maintenance of housing
accommodations because of race, color, religion, sex, familial status, ancestry, disabihty, or national origin or
because of the racial composition of the neighborhood in which the housing acconunodations are located;

(6) Refuse to consider without prejudice the combined income of both husband aud wife for the purpose of
extending mortgage credit to a married couple or either member of a married couple;

(7) Print, publish, or circulate any statement or advertisement, or make or cause to be made any statement or
advertisement, relating to the sale, transfer, assignment, rental, lease, sublease, or acquisition of any housing
acconnnodations, or relating to the loan of money, whether or not secured by mortgage or otherwise, for the
acquisition, construction, rehabilitation, repair, or maintenance of housing accommodations, that indicates any
preference, limitation, specification, or discrimination based upon race, color, religion, sex, fanrilial status,
ancestry, disability, or national origin, or an intention to make any such preference, linritation, specification, or
discrimination;

(8) Except as otherwise provided in division (H)(8) or (17) of this section, make any inquiry, elicit any
information, make or keep any record, or use any form of application containing questions or entries concerning
race, color, religion, sex, famitial status, ancestry, disability, or.national origin in connection with the sale or lease
of any housing accommodations or the loan of any money, whether or not secured by mortgage or otherwise, for
the acquisition, constmction, rehabilitation, repa'rr, or maintenance of housing accommodations. Any person may
make inquiries, and make and keep records, conceming race, color, religion, sex, familial status, ancestry,
disability, or national origin for the purpose of monitoring compliance with this chapter.

(9) Include in any transfer, rental, or lease of housing accommodations any restrictive covenant, or hunor or
exercise, or attempt to honor or exercise, any restrictive covenant;

(10) Induce or solicit, or attempt to induce or solicit, a housing acconunodations listing, sale, or transaction by
representing that a change has occurred or may occur with respect to the racial, religious, sexual, familial status, or
etbnic composition of the block, neighborhood, or other area in which the housing accommodations are located, or
induce or solicit, or attempt to induce or solicit, a housing accommodations listing, sale, or transaction by
representing that the presence or anticipated presence of persons of any race, color, religion, sex, fanillial status,
ancestry, disability, or national origin, in the block, neighborhood, or other area will or may have results including,
but not limited to, the following:

(a) The lowering of property values;

(b) A change in the racial, religious, sexual, familial status, or ethnic composition of the block, neighborhood, or
other area;

(c) An increase in criminal or antisocial behavior in the block, neighborhood, or other area;

(d) A decline in the quality of the schools serving the block, neighborhood, or other area.

(11) Deny any person access to or membership or participation in any multiple-listing service, real estate brokers'
organization, or other service, organization, or facility relating to the business of selling or renting housing
accommodations, or discriminate against any person in the terms or conditions of that access, membership, or
participation, on account of race, color, religion, sex, familial status, national origin, disability, or ancestry;
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(12) Coerce, intimidate, threaten, or interfere with any person in the exercise or enjoyment of, or on account of that
person's having exercised or enjoyed or having aided or encouraged any other person in the exercise or enjoyment
of, any right granted or protected by division (H) of this section;

(13) Discourage or attempt to discourage the purchase by a prospective purchaser of housing accommodations, by
representing that any block, neighborhood, or other area has undergone or nilght undergo a change with respect to
its religious, racial, sexual, familial status, or ethnic composition;

(14) Refuse to sell, transfer, assign, rent, lease, sublease, or finance, or otherwise deny or withhold, a burial lot
from any person because of the race, color, sex, fanillial status, age, ancestry, disability, or national origin of any
prospective owner or user of the lot;

(15) Discriminate in the sale or rental of, or otherwise make unavailable or deny, housing accommodations to any
buyer or renter because of a disability of any of the following:

(a) The buyer or renter;

(b) A person residing in or intending to reside in the housing accommodations after they are sold, rented, or made
available;

(c) Any individual associated with the person described in division (H)(15)(b) of this section.

(16) Discriminate in the terms, conditions, or privileges of the sale or rental of housing acconunodations to any
person or ztt the provision of services or facilities to any person in connection with the housing accommodations
because of a disability of any of the following:

(a)17tat person; ' _

(b) A person residing in or intending to reside in the housing acconmtodations after they are sold, rented, or niade
available;

(c) Any individual associated with the person described in division (H)(16)(b) of this section.

(17) Except as otherwise provided in division (H)(17) of this section, make an inquiry to determine whether an
applicant for the sale or rental of housing accommodations, a person residing in or intending to reside in the
housing accommodations after they are sold, rented, or made available, or any individual associated with that
person has a disabillty, or make an inquiry to detennine the nature or severity of a disability of the applicant or
such a person or individual. The following inquiries may be made of all applicants for the sale or rental of housing
acconunodations, regardless of whether they have disabilities:

(a) An inquiry into an applicant's ability to meet the requirements of ownership or tenancy;

(b) An inquiry to determine whether an applicant is qualified for housing accommodations available only to
persons with disabilities or persons with a particular type of disability;

(c) An inquiry to determine whether an applicant is qualified for a priority available to persons with disabilities or
persons with a particular type of disability;

(d) An inquiry to determine whether an applicant currently uses a controlled substance in violation of section
2925.11 of the Revised Code or a substantively conrparable municipal ordinance;
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(e) An inquiry to detemilne whether an applicant at any time has been convicted of or pleaded guilty to any
offense, an element of which is the illegal sale, offer to sell, cultivation, manufacture, other production, shipment,
transportation, delivery, or other distribution of a controlled substance.

(18)(a) Refuse to permit, at the expense of a person with a disability, reasonable modifications of existing housing
accontmodations that are occupied or to be occupied by the person with a disability, if the modifications may be
necessary to afford the person with a disability full enjoyment of the housing acconunodations. This division does
not preclude a landlord of housing accommodations that are rented or to be rented to a disabled tenant from
conditioning permission for a proposed modification upon the disabled tenant's doing one or more of the following:

(i) Providing a reasonable description of the proposed modification and reasonable assurances that the proposed
modification will be made in a workerlike manner and that any required building permits will be obtained prior to
the commencement of the proposed modification;

(ii) Agreeing to restore at the end of the tenancy the interior of the housing accommodations to the condition they
were in prior to the proposed modification, but subject to reasonable wear and tear during the period of occupancy,
if it is reasonable for the landlord to condition pemrission for the proposed modification upon the agreement;

(iii) Paying into an interest-bearing escrow account that is in the landlord's name, over a reasonable period of time,
a reasonable amount of money not to exceed the projected costs at the end of the tenancy of the restoration of the
interior of the housing accommodations to the condition they were in prior to the proposed modification, but
subject to reasonable wear and tear during the period of occupancy, if the landlord fmds the account reasonably
necessary to ensure the availability of funds for the restoration work. The interest eamed in connection with an..
escrow account dt:scribed in this division shall accrue to the benefit of the disabled tenant who makes payments'
into the account.

(b) A landlord shall not,condition permission for a proposed modification upon a disabled tenant's payment of a
security deposit that exceeds the customarily required security deposit of all tenants of the particular housing
acconunodations.

(19) Refuse to make reasonable accommodations in rules, policies, practices, or services when necessary to afford
a person with a disability equal opportunity to use and enjoy a dwelling unit, including associated public and
conmton use areas;

(20) Fail to comply with the standards and rules adopted under division (A) of section 3781.111 of the Revised
Code;

(21) Discriminate against any person in the selling, brokering, or appraising of real property because of race, color,
religion, sex, familial status, ancestry, disability, or national origin;

(22) Fail to design and construct covered multifamily dwellings for first occupancy on or after June 30, 1992, in
accordance with the following conditions:

(a) The dwellings shall have at least one building entrance on an accessible route, unless it is intpractical to do so
because of the terrain or unusual characteristics of the site.

(b) With respect to dwellings that have a building entrance on an accessible route, all of the following apply:

(i) The public use areas and common use areas of the dwellings shall be readily accessible to and usable by persons
with a disability.
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(ii) All the doors designed to allow passage into and within all prenuses shall be sufficiently wide to allow passage
by persons with a disability who are in wheelchairs.

(iii) All premises within covered multifamily dwelling units shall contain an accessible route into and through the
dwelling; all light switches, electrical outlets, thermostats, and other environmental controls within such units shall
be in accessible locations; the bathroom walls within such units shall contain reinforcements to allow later
installation of grab bars; and the kitchens and bathrooms within such units shall be designed and constructed in a
manner that enables an individual in a wheelchair to maneuver about such rooms.

For purposes of division (H)(22) of this section, "covered multifamily dwellings" means buildings consisting of
four or more units if such buildings have one or more elevators and ground floor units in other buildings consisting
of four or more units.

(I) For any person to discrintinate in any manner against any other person because that person has opposed any
unlawful discriminatory practice defined in this section or because that person has made a charge, testified,
assisted, or participated in any manner in any investigation, proceeding, or hearing under sections 4112.01 to
4112.07 of the Revised Code.

(J) For any person to aid, abet, incite, compel, or coerce the doing of any act declared by this section to be an
unlawful discriminatory practice, to obstruct or prevent any person from complying with this chapter or any order
issued under:,it, or to attempt directly or indirectly to conunit any act declared by this section to be an unlawful
discriminatory practice.

(K)(1) Nothing in division (H) of this section shall bar any religious or denominational institution or organization,
or any nonprofit charitable or educational organization that is operated, supervised, or controlled by or in
connection with a religious organization, from limiting the sale, rental, or occupancy of housing acconnnodations
that it owns or operates for other than a commercial purpose to persons of the same religion, or from giving
preference in the sale, rental, or occupancy of such housing accommodations to:persons of the same religion,
unless membership in the religion is restricted on account of race, color, or national origin.

(2) Nothing in division (H) of this secfion shall bar any bona fide private or fratemal organization that, incidental
to its primary purpose, owns or operates lodgings for other than a commercial purpose, from limiting the rental or
occupancy of the lodgings to its members or from giving preference to its members.

(3) Nothing in division (H) of this section limits the applicability of any reasonable local, state, or federal
restrictions regarding the maximum number of occupants pemiitted to occupy housing accommodations. Nothing
in that division prohibits the owners or managers of housing accommodations from implementing reasonable
occupancy standards based on the number and size of sleeping areas or bedrooms and the overall size of a dwelling
unit, provided that the standards are not implemented to circumvent the purposes of this chapter and are
formulated, implemented, and interpreted in a manner consistent with this chapter and any applicable local, state,
or federal restrictions regarding the maximum number of occupants pernritted to occupy housing accommodations.

(4) Nothing in division (H) of this section requires that housing accommodations be made available to an
individual whose tenancy would constitute a direct threat to the health or safety of other individuals or whose
tenancy would result in substantial physical damage to the property of others.

(5) Nothing in division (H) of this section pertaining to discrimination on the basis of familial status sball be
construed to apply to any of the following:

(a) Housing accommodations provided under any state or federal program that have been determined under the
"Fair Housing Amendments Act of 1988," 102 Stat. 1623, 42 U.S.C.A. 3607, as amended, to be specifically

© 2006 Tbomson/4Vest. No Claim to Orig. U.S. Govt. Works.

APPENDIX 46

http://elibraries.westlaw.com/print/printstream.aspx?utid=%7b96BD628F-1 C8F-4170-AF2... 12/7/2006



Page 8 of 10

Page 7

R.C. § 4112.02

designed and operated to assist elderly persons;

(b) Housing accommodations intended for and solely occupied by persons who are sixty-two years of age or older;

(c) Housing accommodations intended and operated for occupancy by at least one person who is fifty-five years of
age or older per unit, as determined under the "Fair Housing Amendments Act of 1988," 102 Stat. 1623, 42
U.S.C.A. 3607, as amended.

(L) Nothing in divisions (A) to (E) of this section shall be construed to require a person with a disability to be
employed or trained under circumstances that would significantly increase the occupational hazards affecting either
the person with a disability, other employees, the general public, or the facilities in which the work is to be
performed, or to require the employment or training of a person with a disability in a job that requires the person
with a disability routinely to undertake any task, the performance of which is substantially and inherently impaired
by the person's disability.

(M) Nothing in divisions (H)(1) to (18) of this section shall be construed to require any person selling or renting
property to modify the property in any way or to exercise a higher degree of care for a person with a disability, to
relieve any person with a disability of any obligation generally imposed on all persons regardless of disability in a
written lease, rental agreement, or contract of purchase or sale, or to forbid distinctions based on the inability to
fulfill the.temrs and conditions, including fmancial obligations, of the lease, agreement, or contract.

(N) An aggrieved individual may enforce the individual's rights relative to discrimination on the basis of age as
provided for in this section by instituting a civil action, within one hundred eighty days after the alleged unlawful
discrinrinatory practice occurred, in any court with jurisdiction for any legal or equitable relief that will effectuate
the individual's rights.

A person who files a civil action under Utis division is barred, with respect to the practices complained of, from
instituting a civil action under section 4112.14 of the Revised Code and from filing a charge with the commission
under section 4112.05 of the Revised Code.

(0) With regard to age, it shall not be an unlawfal discriminatory practice and it shall not constitute a violation of
division (A) of section 4112.14 of the Revised Code for any employer, employment agency, joint
labor-mahagement connnittee controlling apprenticeship training programs, or labor organization to do any of the
following:

(1) Establish bona fide employment qualifications reasonably related to the particular business or occupation that
may include standards for skill, aptitude, physical capability, intelligence, education, maturation, and experience;

(2) Observe the temrs of a bona fide seniority system or any bona fide employee benefit plan, including, but not
limited to, a retirement, pension, or insurance plan, that is not a subterfuge to evade the purposes of this section.
However, no such employee benefit plan shall excuse the failure to hire any individual, and no such seniority
system or employee benefit plan shall require or permit the involuntary retirement of any individual, because of the
individual's age except as provided for in the "Age Discrimination in Employment Act Amendment of 1978," 92
Stat. 189, 29 U.S.C.A. 623, as amended by the "Age Discrimination in Employment Act Amendments of 1986,"
100 Stat. 3342, 29 U.S.C.A. 623, as amended.

(3) Retire an employee wbo has attained sixty-five years of age who, for the two-year period immediately before
retirement, is employed in a bona fide executive or a high policymaking position, if the employee is entitled to an
immediate nonforfeitable annual retirement benefit from a pension, profit-sharing, savings, or deferred
compensation plan, or any combination of those plans, of the employer of the employee, which equals, in the
aggregate, at least forty-four thousand dollars, in accordance with the conditions of the "Age Discrinilnation in
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Employment Act Amendment of 1978," 92 Stat. 189, 29 U.S.C.A. 631, as amended by the "Age Discrimination in
Employment Act Amendments of 1986," 100 Stat. 3342, 29 U.S.C.A. 631, as amended;

(4) Observe the temts of any bona fide apprenticeship program if the program is registered with the Ohio
apprenticeship council pursuant to sections 4139.01 to 4139.06 of the Revised Code and is approved by the federal
committee on apprenticeship of the United States department of labor.

(P) Nothing in this chapter prohibiting age discrinvnation and nothing in division (A) of section 4112.14 of the
Revised Code shall be construed to prohibit the following:

(1) The designation of uniform age the attainment of which is necessary for public employees to receive pension or
other retirement benefits pursuant to Chapter 145., 742., 3307., 3309., or 5505. of the Revised Code;

(2) The mandatory retirement of uniformed patrol officers of the state highway patrol as provided in section
5505.16 of the Revised Code;

(3) The maximum age requirements for appointment as a patrol officer in the state highway patrol established by
section 5503.01 of the Revised Code;

(4) The maximum age requirements established for original appointment to a police department or fire department
in sections 124.41 and 124.42 of the Revised Code;

(5) Any rrlaximum age not in conflict with federal law thatiTnay be established by a municipal charter, municipal
ordinance, or resolution of a board of township trustees for original appointment as a police officer or firefighter;

(6) Any mandatory retirement provision not in conflict with federal law of a municipal charter, municipal
ordinance, or resolution of a board of township trustees pertaining to police officers and firefighters;

(7) Until January 1, 1994, the mandatory retirement of any employee who has attained seventy years of age and
who is serving under a contract of unlimited tenure, orsinrilar arrangement providing for unlimited tenure, at an
institution of higher education as defmed in the "Education Amendments of 1980," 94 Stat. 1503, 20 U.S.C.A.
1141(a).

(Q)(1)(a) Except as provided in division (Q)(1)(b) of this section, for purposes of divisions (A) to (E) of this
section, a disability does not include any physiological disorder or condition, mental or psychological disorder, or
disease or condition caused by an illegal use of any controlled substance by an employee, applicant, or other
person, if an employer, employment agency, personnel placement service, labor organization, or joint
labor-management committee acts on the basis of that illegal use.

(b) Division (Q)(l)(a) of this section does not apply to an employee, applicant, or other person who satisfies any of
the following:

(i) The employee, applicant, or other person has successfully completed a supervised drug rehabilitation program
and no longer is engaging in the illegal use of any controlled substance, or the employee, applicant, or other person
otherwise successfully has been rehabilitated and no longer is engaging in that illegal use.

(ii) The employee, applicant, or other person is participating in a supervised drug rehabihtation program and no
longer is engaging in the illegal use of any controlled substance.

(iii) The employee, applicant, or other person is erroneously regarded as engaging in the illegal use of any
controlled substance, but the employee, applicant, or other person is not engaging in that illegal use.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

APPENDIX 48

http://elibraries.westlaw.com/print/printstream.aspx?utid=a/o7b96BD628F- i C8F-4I 70-AF2... 12/7/2006



Page 10 of 10

Page 9

R.C. § 4112.02

(2) Divisions (A) to (E) of this section do not prohibit an employer, employment agency, personnel placement
service, labor organization, or joint labor-management comnvttee from doing any of the following:

(a) Adopting or administering reasonable policies or procedures, including, but not limited to, testing for the illegal
use of any controlled substance, that are designed to ensure that an individual described in division (Q)(1)(b)(i) or
(ii) of this section no longer is engaging in the illegal use of any controlled substance;

(b) Prohibiting the illegal use of controlled substances and the use of alcohol at the workplace by all employees;

(c) Requiring that employees not be under the influence of alcohol or not be engaged in the illegal use of any
controlled substance at the workplace;

(d) Requiring that employees behave in conformance with the requirements estabGshed under "The Dmg-Free
Workplace Act of 1988," 102 Stat. 4304, 41 U.S.C.A. 701, as amended;

(e) Holding an eniployee who engages in the illegal use of any controlled substance or who is an alcoholic to the
same qualification standards for entployment or job performance, and the same behavior, to which the employer,
employment agency, personnel placement service, labor organization, or joint labor-management comtnittee holds
other employees, even if any unsatisfactory perfonnance or behavior is related to an employee's illegal use of a
controlled substance or alcoholism;

(f) Exercising other authority recognized in the "Americans with Disabilities Act of 1990," 104 Stat..327, 42
U.S.C.A. 12101, as amended, including, but not lintited to, requiring employees to comply with any applicable
federal standards. I

(3) For purposes of this chapter, a test to determine the illegal use of any controlled substance does not include a
medical examination. I

(4) Division (Q) of this section does not encourage, prohibit, or authorize, and shall not be construed as
encouraging, prohibiting, or authorizing, the conduct of testing for the illegal use of any controlled substance by
employees, applicants, or other persons, or the making of employment decisions based on the results of that type of
testing.

[FNlj See Notes of Decisions and Opinions, State ex rel. Ohio Academy of Trial Lawyers v. Sheward (Ohio
1999), 86 Ohio St.3d 451, 715 N.E.2d 1062.

(hrrent through 2006 File 145 of the 126th GA (2005-2006),
apv. by 11/30/06, and filed with the Secretary of State by 11/30/2006.
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R.C. § 4112.14

BALDWIN'S OHIO REVISED CODE ANNOTATED
TITLE XLI. LABOR AND INDUSTRY
CHAPTER 4112. CIVIL RIGHTS COMMISSION
MISCELLANEOUS PROVISIONS

^4112.14 Discrimination because of age by employers; civil action

(A) No employer shall discriminate in any job opening against any applicant or discharge without just cause any
employee aged forty or older who is physically able to perform the duties and otherwise meets the established
requirements of the job and laws pertaining to the relationship between employer and employee.

(B) Any person aged forty or older who is discriminated against in any job opening or discharged without just
cause by an employer in violation of division (A) of this section may institute a civil action against the employer in
a court of competent jurisdiction. If the court fmds that an employer has discriminated on the basis of age, the
court shall order an appropriate remedy which shall include reimbursement to the applicant or employee for the
costs, including reasonable attomey's fees, of the action, or to reinstate the employee in the employee's former
position with compensation for lost wages and any lost fringe benefits from the date of the illegal discharge and to
reimburse the employee for the costs, including reasonable attorney's fees, of the action. The remedies available
under this section are coexistent with remedies available pursuant to sections 4112.01 to 4112.11 of the Revised
Code; exctpt that any person instituting a civil action under this section is, with respect to the pr^ir6ces
complained of, thereby barred from instituting a civil action under division (N) of section 4112.02 of the Revised
Code or from filing a charge with the Ohio civil rights commission under section 4112.05 of the Revised Code.

"(C) The cause of action described in division (B) of this section and any remedies available puisuant to sections
4112.01 to 4112.11 of the Revised Code shall not be available in the case of discharges where the employee has
available to the employee the opportunity to arbitrate the discharge or where a discharge has been arbitrated and
has been found to be forjust cause.

[FNl] See Notes of Decisions and Opinions, State ex rel. Ohio Academy of Trial Lawyers v. Sheward (Ohio
1999), 86 Ohio St.3d 451, 715 N.E.2d 1062.

Current through 2006 File 145 of the 126th GA (2005-2006),
apv. by 11/30/06, and filed with the Secretary of State by 11/30/2006.

Copr. © 2006 Thomson/West.

END OF DOCUMENT
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Effective: [See Text Amendments]

UNITED STATES CODE ANNOTATED
TITLE 29. LABOR
CI3APTER 14-AGE DISCRIMINATION IN EMPLOXMENT

^§ 621. Congressional statement of findings and purpose

(a) The Congress hereby fmds and declares that--

(1) in the face of rising productivity and affluence, older workers fmd themselves disadvantaged in their efforts
to retain employment, and especially to regain employment when displaced fromjobs;

(2) the setting of arbitrary age liniits regardless of potential for job performance has become a conunon practice,
and certain otherwise desirable practices may work to the disadvantage of older persons;

(3) the incidence of unemployment, especially long-term unemployment with resultant deterioration of skill,
morale, and employer acceptability is, relative to the younger ages, high among older workers; their numbers are
great and growing; and their employment problems grave;_

(4) the existence in industries affecting commerce, of arbitrary discrimination in employment because of age,
burdens connnerce and the free flow of goods in commerce.

(b) It is therefore the purpose of this chapter to promote employment of older persons based on their ability rather
than age; to prohibit arbitrary age discrintindtionr in employment; to help employers and workers fmd ways of
meeting problems arising from the impact of age on employment.

Current through P.L. 109-382 (excluding P.L. 109-304, P.L. 109-364)
approved 12-01-06

Copr. © 2006 Thomson/West. No. Claim to Orig. U.S. Govt. Works

END OF DOCUMENT
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Effective: August 17,2006

UNITED STATES CODE ANNOTATED
TITLE 29. LABOR -
CHAPTER 14-AGE DISCRIMINATION IN EMPLOYMENT

"§ 623. Prohibition of age discrimination

(a) Employer practices

It shall be'unlawful for an employer-

(1) to fail or refuse to hire or to discharge any individual or otherwise discriminate against any individual with
respect to his compensation, tenns, conditions, or privileges of employment, because of such individual's age;

(2) to limit, segregate, or classify his employees in any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise adversely affect his status as an eniployee, because of such
individual's age; or

(3) to reduce the wage rate of any employee in order to comply with this chapier.

(b) Employment agency practices

It shall be unlawful for an employment agency to fail or refuse to refer for eniployment, or otherwise to
discriminate againstj any individual because of such individual's age, or to classify or refer for employment any
individual on the basis of such individual's age.

(c) Labor organization practices

It shall be unlawful for a labor organization--

(1) to exclude or to expel from its membership, or otherwise to discriminate against, any individual because of
bis age;

(2) to limit, segregate, or classify its membership, or to classify or fail or refuse to refer for employment any
individual, in any way which would deprive or tend to deprive any individual of employment opportunities, or
would limit such employment opportunities or otherwise adversely affect his status as an employee or as an
applicant for employment, because of such 'nrdividual's age;

(3) to cause or attempt to cause an employer to discriminate against an individual in violation of this section.

(d) Opposition to unlawful practices; participation in investigations, proceedings, or litigation

It shall be unlawful for an employer to discriminate against any of his employees or applicants for employment, for
an employment agency to discriminate against any individual, or for a labor organization to discrinilnate against
any member thereof or applicant for membership, because such individual, member or applicant for membership
has opposed any practice made unlawful by this section, or because such individual, member or applicant for
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membership has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or
litigation under this chapter.

(e) Printing or publication of notice or advertisement indicating preference, limitation, etc.

It shall be unlawful for an employer, labor organization, or employment agency to print or publish, or cause to be
printed or published, any notice or advertisement relating to employment by such an employer or membership in or
any classification or referral for employment by such a labor organization, or relating to any classification or
referral for employment by such an employment agency, indicating any preference, limitation, specification, or
discrimination, based on age.

(1) Lawful practices; age an occupational qualification; other reasonable factors; laws of foreign workplace;
seniority system; employee benefit plans; discharge or discipline for good cause

It shall not be unlawful for an employer, employment agency, or labor organization--

(1) to take any action otherwise prohibited under subsections (a), (b), (c), or (e) of this section where age is a
bona fide occupational qualification reasonably necessary to the nonnal operation of the particular business, or
where the differentiation is based on reasonable factors other than age, or where such practices involve an
employee in a workplace in a foreign country, an,d compliance with such subsections would cause such
employer, or a corporation controlled by such employer, to violate the laws of the country in wbich such
workplace is located;

f^
(2) to take any action otherwise prohibited under subsection (a), (b);(c), or (e) of this section--

(A) to observe the terms of a bona fide seniority system that is not intended to evade the purposes of this
chapter, except that no such seniority system shall require or permit the involuntary retirement of any
individual specified by section 631(a) of this title because of the age of such individual; or

(B) to observe the terms of a bona fide employee benefit plan-

(i) where, for each benefit or benefit package, the actual amount of payment made or cost incurred on behalf
of an older worker is no less than that made or incurred on behalf of a younger worker, as permissible under
section 1625.10, title 29, Code of Federal Regulations (as in effect on June 22, 1989); or

(ii) that is a voluntary early retirement incentive plan consistent with the relevant purpose or purposes of this
chapter.

Notwithstanding clause (i) or (ii) of subparagraph (B), no such employee benefit plan or voluntary early
retirement incentive plan shall excuse the failure to hire any individual, and no such employee benefit plan
shall require or pemilt the involuntary retirement of any individual specified by section 631(a) of this tide,
because of the age of such individual. An employer, employment agency, or labor organization acting under
subparagraph (A), or under clause (i) or (ii) of subparagraph (B), shall have the burden of proving that such
actions are lawful in any civil enforcement proceeding brought under this chapter; or

(3) to discharge or otherwise discipline an individual for good cause,

(g) Repealed. Pub.L. 101-239, Title VI, § 6202(b)(3)(C)(i), Dec. 19, 1989, 103 Stat. 2233

(h) Practices of foreign corporations controlled by American employers; foreign employers not controlled by
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American employers; factors detemiining control

(1) If an employer controls a corporation whose place of incorporation is in a foreign country, any practice by such
corporation prohibited under this section shall be presumed to be such practice by such employer.

(2) The prohibitions of this section shall not apply where the entployer is a foreign person not controlled by an
American eniployer.

(3) For the purpose of this subsection the detemilnation of whether an employer controls a corporation shall be
based upon the--

(A) interrelation of operations,

(B) common management,

(C) centralized control of labor relations, and

(D) common ownership or fmancial control,

of the employer and the corporation.

(i) Employee pension benefit plans; cessation or reduction of benefit accrual or of allocation to employee account;
distribution of benefits after attainment of nonnal retirement age; compliance;,highly compensatgd employees

(1) Except as otherwise provided in this subsection, it shall be unlawful for an employer, an employment agency, a
labor organization, or any combination thereof to establish or maintain an employee pension benefit plan wbich
requires or permits-- 1

(A) in the case of a defmed benefit plan, the cessation of an employee's benefit accrual, or the reduction of the
rate of an employee's benefit accrual, because of age, or

(B) in the case of a defined contribution plan, the cessation of allocations to an employee's account, or the
reduction of the rate at which amounts are allocated to an employee's account, because of age.

(2) Nothing in this section shall be construed to prohibit an employer, employment agency, or labor organization
from observing any provision of an employee pemsion benefit plan to the extent that such provision imposes
(without regard to age) a Iinutation on the amount of benefits that the plan provides or a limitation on the number
of years of service or years of participation which are taken into account for purposes of determining benefit
accrual under the plan.

(3) In the case of any employee who, as of the end of any plan year under a defined benefit plan, has attained
normal retirement age under such plan--

(A) if distribution of benefits under such plan with respect to such employee has conunenced as of the end of
such plan year, then any requirement of this subsection for continued accrual of benefits under such plan with
respect to such employee during such. plan year shall be treated as satisfied to the extent of the actuarial
equivalent of in-service distribution of benefits, and

(B) if distribution of benefits under such plan with respect to such employee has not commenced as of the end of
such year in accordance with section 1056(a)(3) of this title and section 401(a)(14)(C) of Title 26, and the
payment of benefits under such plan with respect to such employee is not suspended during such plan year
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pursuant to section 1053(a)(3)(B) of this title or section 411 (a)(3)(B) of Title 26, then any requirement of this
subsection for continued accrual of benefits under such plan with respect to such employee during such plan year
shall be treated as satisfied to the extent of any adjustment in the benefit payable under the plan during such plan
year attributable to the delay in the distribution of benefits after the attainment of normal retirement age.

The provisions of this paragraph shall apply in accordance with regulations of the Secretary of the Treasury. Such
regulations shall provide for the application of the preceding provisions of this paragraph to all employee pension
benefit plans subject to this subsection and may provide for the application of such provisions, in the case of any
such employee, with respect to any period of time within a plan year.

(4) Compliance with the requirements of this subsection with respect to an employee pension benefit plan shall
constitute compliance with the requirements of this section relating to benefit accrual under such plan.

(5) Paragraph (1) shall not apply with respect to any employee who is a highly compensated employee (within the
meaning of section 414(q) of Title 26) to the extent provided in regulations prescnbed by the Secretary of the
Treasury for purposes of precluding discrimination in favor of highly compensated employees within the meaning
of subchapter D of chapter I of Title 26.

(6) A plan shall not be treated as failing to meet the requirements of paragraph (1) solely because the subsidized
portion of any early retirement benefit is disregarded in detennining benefit accruals or it is a plan permitted by
subsection (m) of this section.. [FN 1]

(7) Apy regulations prescribed by the Secretary of the Treasury pursuant to clause (v) of section 411(b)(1)(H) of
Title 26 and subparagraphs (C) and (D) of section 411(b)(2) of Title 26 shall apply with respect to the
requirements of this subsection in the same manner and to the same extent as such regulations apply with respect to
the requirements of such sections 411 (b)(1)(H) and 411 (b)(2).

(8) A plan shall not be treated as failing, to meet the requirements of this section solely because such plan provides
a normal retirement age described in section 1002(24)(B) of this title and section 411 (a)(8)(B) of Title 26.

(9) For putposes of this subsection--

(A) The terms "employee pension benefit plan", "defined benefit plan", "defined contribution plan", and "normal
retirement age" have the meanings provided such terms in section 1002 of this title.

(B) The term "compensation" has the meaning provided by section 414(s) of Title 26.

(10) Special rules relating to age

(A) Comparison to similarly situated younger individual

(i) In general

A plan shall not be treated as failing to meet the requirements of paragraph (1) if a par6cipant's accrued
benefit, as detennined as of any date under the tenns of the plan, would be equal to or greater than that of any
similarly situated, younger individual who is or could be a participant.

(ii) Similarly situated

For purposes of this subparagraph, a participant is sinularly situated to any other individual if such participant
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is identical to such other individual in every respect (including period of service, compensation, position, date
of hire, work history, and any other respect) except for age.

(iii) Disregard of subsidized early retirement benefits

In deternfining the accrued benefit as of any date for purposes of this clause, the subsidized portion of any
early retirement benefit or retirement-type subsidy shatl be disregarded.

(iv) Accrued benefit

For purposes of this subparagraph, the accrued benefit may, under the temns of the plan, be expressed as an
annuity payable at normal retirement age, the balance of a hypothe6cal account, or the current value of the
accumulated percentage of the employee's final average compensation.

(B) Applicable defined benefit plans

(i) Interest credits

(I) In general

An applicable defined benefit plan shall be treated as failing to meet the requirements of paragraph (1)
unless the terms of the plan provide that any interest credit (or an equivalent amount) for any plan year shall
be at ajate which is not greater than a market rate of'return. A plan shall not be treated as failing to aqeet
the requirements of this subclause merely because the plan provides for a reasonable'minimum guaranteed
rate of retum or for a rate of return that is equal to the greater of a fixed or variable rate of return.

(11) Preservation of capital

An interest credit (or an equivalent amount) of less than zero shall in no event result in the account balance
or similar amount being less than the aggregate amount of contributions credited to the account.

(III) Market rate of return

The Secretary of the Treasury may provide by regulation for rules goveming the calculation of a market rate
of return for purposes of subclause (I) and for pennissible methods of crediting interest to the account
(including fixed or variable interest rates) resulting in effective rates of return meeting the requirements of
subclause (I).

(ii) Special rule for plan conversions

If, after June 29, 2005, an applicable plan amendment is adopted, the plan shall be treated as failing to meet
the requirements of paragraph (1)(H) unless the requirements of clause (iii) are met with respect to each
individual who was a participant in the plan immediately before the adoption of the amendment.

(iii) Rate of benefit accrual

Subject to clause (iv), the requirements of this clause are met with respect to any participant if the accrued
benefit of the participant under the terrns of the plan as in effect after the amendment is not less than the sum
of--

(I) the participant's accrued benefit for years of service before the effective date of the amendment,
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determined under the terms of the plan as in effect before the amendment, plus

(II) the participant's accrued benefit for years of service after the effective date of the amendment,
detemiined under the terms of the plan as in effect after the amendment.

(iv) Special rules for early retirement subsidies

For purposes of clause (iii)(1), the plan shall credit the accumulation account or similar amount with the
amount of any early retirement benefit or retirement-type subsidy for the plan year in which the participant
retires if, as of such time, the participant has met the age, years of service, and other requirements under the
plan for entitlement to such benefit or subsidy.

(v) Applicable plan amendment

For purposes of this subparagraph--

(I) In general

The term "applicable plan amendment" means an amendment to a defined benefit plan which has the effect
of converting the plan to an applicable defmed benefit plan.

(II) Special mle•for coordinated benefits

If the benefits of 2 or more defined benefit plans established or maintained by an employer are coordinated
in such a manner as to have the effect of the adoption of an amendment described in subclause (1), the
sponsor of the defmed benefit plan or plans providing for such coordination shall be treated as having
adopted such a plan amendment as of the date such coordination begins.

(III) Multiple amendments

The Secretary of the Treasury shall issue regulations to prevent the avoidance of the purposes of this
subparagraph through the use of 2 or more plan amendments rather than a single amendment.

(IV) Applicable defmed benefit plan

For purposes of this subparagraph, the tenn "applicable defmed benefit plan" has the meaning given such
term by section 1053(f)(3) of this title.

(vi) Termination requirements

An applicable defined benefit plan shall not be treated as meeting the requirements of clause (i) unless the plan
provides that, upon the termination of the plan--

p) if the interest credit rate (or an equivalent amount) under the plan is a variable rate, the rate of interest
used to detemnine accrued benefits under the plan shall be equal to the average of the rates of interest used
under the plan during the 5-year period ending on the termination date, and

(II) the interest rate and mortality table used to detemtine the amount of any benefit under the plan payable
in the form of an annuity payable at nortnal retirement age shall be the rate and table specified under the
plan for such purpose as of the temiination date, except that if such interest rate is a variable rate, the
interest rate shall be deterntined under the rules of subclause (I).
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(C) Certain offsets pemiitted

A plan shall not be treated as failing to meet the requirements of paragraph (1) solely because the plan provides
offsets against benefits under the plan to the extent such offsets are allowable in applying the requirements of
section 401(a) of Title 26.

(D) Pemritted disparities in plan contributions or benefits

A plan shall not be treated as failing to meet the requirements of paragraph (1) solely because the plan provides
a disparity in contributions or benefits with respect to which the requirements of section 401(1) of Title 26 are
met.

(E) Indexing permitted

(i) In general

A plan shall not be treated as failing to meet the requirements of paragraph (1) solely because the plan
provides for indexing of accrued benefits under the plan.

(ii) Protection against loss

Except in the case of any benefit provided in the form of a variable annuity, clause (i) shall not apply with
respect to any indexing..which results in an accrued benefit less than the accrued benefit detemrined without
regard-to such htdexing.

(iii) Indexing

For purposes of this subparagraph, the temr "indexing" means, in connection with an accrued benefit, the
periodic adjustment of the accrued benefit by means of the application of a recognized investment index or
methodology.

(F) Early retirement benefit or retirement-type subsidy

For purposes of this paragraph, the terms "early retirement benefit" and "retirement-type subsidy" have the
meaning given such terms in section 1053(g)(2)(A) of this title.

(G) Benefit accrued to date

For purposes of this paragraph, any reference to the accrued benefit shall be a reference to such benefit accmed
to date.

(j) Employment as firefighter or law enforcement officer

It sball not be unlawful for an employer which is a State, a political subdivision of a State, an agency or
instrumentality of a State or a political subdivision of a State, or an interstate agency to fail or refuse to bire or to
discharge any individual because of such individual's age if such action is taken--

(1) with respect to the employment of an individual as a firefighter or as a law enforcement officer, the employer
has complied with section 3(d)(2) of the Age Discrimination in Employment Amendments of 1996 if the
individual was discharged after the date descnbed in such section, and the individual has attained--
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(A) the age of hiring or retirement, respectively, in effect under applicable State or local law on March 3,
1983; or

(B)(i) if the individual was not hired, the age of hiring in effect on the date of such failure or refusal to hire
under applicable State or local law enacted after September 30, 1996; or

(ii) if applicable State or local law was enacted after September 30, 1996, and the individual was discharged,
the higher of--

(I) the age of retirement in effect on the date of such discharge under such law; and

(I1) age 55; and

(2) pursuant to a bona fide hiring or retirement plan that is not a subterfuge to evade the purposes of this chapter.

(k) Seniority system or employee benefit plan; compliance

A seniority system or employee benefit plan shall comply with this chapter regardless of the date of adoption of
such system or plan.

(1) Lawful practices; minimum age as condiGon of eligibility for retirement benefits; deductions from severance
pay; reduction of long-term disability benefits

Notwithstanding clause (i) or (ii) of subsection (f)(2)(B) of this section--

(1)(A) It shall not be a violation of subsection (a), (b), (c), or (e) of this section solely because--

(i) an employee pension benefit plan (as defined in section 1002(2) of this title) provides for the attainment of
a minimum age as a condition of eligibility for normal or early retirement benefits; or

(ii) a defined benefit plan (as defmed in section 1002(35) of this title) provides for--

(1) payments that constitute the subsidized portion of an early retirement benefit; or

(II) social security supplements for plan participants that commence before the age and temilnate at the age
(specified by the plan) when participants are eligible to receive reduced or unreduced old-age insurance
benefits under title II of the Social Security Act (42 U.S.C. 401 et seq.), and that do not exceed such old-age
insurance benefits.

(B) A voluntary early retirement incentive plan that--

(i) is maintained by--

(I) a local educational agency (as defined in section 7801 of Title 20, or

(II) an education association which principally represents employees of I or more agencies described in
subclause (1) and which is described in section 501(c) (5) or (6) of Title 26 and exempt from taxation under
section 501(a) of Title 26, and

(ii) nudces payments or supplements described in subclauses (I) and (II) of subparagrapb (A)(ii) in
coordination with a defined benefit plan (as so defmed) maintained by an eligible employer described in
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section 457(e)(1) (A) of Title 26 or by an education association described in clause ( i)(II),

shall be treated solely for purposes of subparagraph (A)(ii) as if it were a part of the defined benefit plan with
respect to such payments or supplements. Payments or supplements under such a voluntary early retirement
incentive plan shall not constitute severance pay for purposes of paragraph (2).

(2)(A) It shall not be a violation of subsection (a), (b), (c), or (e) of this section solely because following a
contingent event unrelated to age--

(i) the value of any retiree health benefits received by an individual eligible for an immediate pension;

(ii) the value of any additional pension benefits that are made available solely as a result of the contingent
event unrelated to age and following which the individual is eligrble for not less than an inunediate and
unreduced pension; or

(iii) the values described in both clauses (i) and (ii);

are deducted from severance pay made available as a result of the contingent event unrelated to age.

(B) For an individual who receives immediate pension benefits that are actuarially reduced under subparagraph
(A)(i), the amount of the deduction available pursuant to subparagraph (A)(i) shall be reduced by the same
percentage as the reduction in the pension benefits.

(C) For purposes of this paragraph, severance pay shall include that portion of supplemental unemployment
compensation benefits (as descnbed in section 501(c)(17) of Title 26) that--

(i) constitutes additional benefits of up to 52 weeks;

(ii) has the printary putpose and effect of continuing benefits until an individual becomes eligible for an
immediate and unreduced pension; and

(iii) is discontinued once the individual becomes eligible for an immediate and unreduced pension.

(D) For purposes of this paragraph and solely in order to make the deduction authorized under this paragraph,
the term "retiree health benefits" means benefits provided pursuant to a group health plan covering retirees, for
which (determined as of the contingent event unrelated to age)--

(i) the package of benefits provided by the employer for the retirees who are below age 65 is at least
comparable to benefits provided under title XVIII of the Social Security Act (42 U.S.C. 1395 et seq.);

(ii) the package of benefits provided by the employer for the retirees who are age 65 and above is at least
comparable to that offered under a plan that provides a benefit package with one-fourth the value of benefits
provided under title XVIII of such Act; or

(iii) the package of benefits provided by the employer is as described in clauses (i) and (ii).

(E)(i) If the obligation of the employer to provide retiree health benefits is of limited duration, the value for each
individual shall be calculated at a rate of $3,000 per year for benefit years before age 65, and $750 per year for
benefit years beginning at age 65 and above.
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(ii) If the obligation of the employer to provide retiree health benefits is of unlimited duration, the value for each
individual shall be calculated at a rate of $48,000 for individuals below age 65, and $24,000 for individuals age
65 and above.

(iii) The values described in clauses (i) and (ii) shall be calculated based on the age of the individual as of the
date of the contingent event unrelated to age. The values are effective on October 16, 1990, and shall be
adjusted on an annual basis, with respect to a contingent event that occurs subsequent to the first year after
October 16, 1990, based on the medical component of the Consumer Price Index for all-urban consumers
published by the Department of Labor.

(iv) If an individual is required to pay a prenuum for retiree health benefits, the value calculated pursuant to this
subparagraph shall be reduced by whatever percentage of the overall prentium the individual is required to pay.

(F) If an employer that has implemented a deduction pursuant to subparagraph.(A) fails to fulfill the obligation
described in subparagraph (E), any aggrieved individual may bring an action for specific performance of the
obligation described in subparagraph (E). The relief shall be in addition to any other remedies provided under
Federal or State law.

(3) It shall not be a violation of subsection (a), (b), (c), or (e) of this section solely because an employer provides
a bona fide employee benefit plan or plans under which long•tenn disability benefits received by an individual
are reduced by any pension benefits (other than those attributable to employee contributions)--.

(A) paid to the individual that the individual voluntarily elects to receive; or

(B) for which an individual who has attained the later of age 62 or normal retirement age is eligible.

(m) Voluntary retirement incentive plans

Notwithstanding subsection (f)(2)(b) of this section, it shall not be a violation of subsection (a), (b), (c), or (e) of
this section solely because a plan of an institution of higher education (as defined in section 1001 of Title 20)
offers employees who are serving under a contract of unlimited tenure (or similar amangement providing for
unlimited tenure) supplemental benefits upon voluntary retirement that are reduced or eliminated on the basis of
age, if--

(1) such institution does not implement with respect to such employees any age-based reduction or cessation of
benefits that are not such supplemental benefits, except as pernritted by other provisions of this chapter;

(2) such supplemental benefits are in addition to any retirement or severance benefits which have been offered
generally to employees serving under a contract of unlimited tenure (or similar arrangement providing for
unlimited tenure), independent of any early retirement or exit-incentive plan, within the preceding 365 days; and

(3) any employee who attains the minimum age and satisfies all non-age-based conditions for receiving a benefit
under the plan has an opportunity lasting not less than 180 days to elect to retire and to receive the maximum
benefit that could then be elected by a younger but otherwise sinrilarly situated employee, and the plan does not
require retirement to occur sooner than 180 days after such election.

[FNI) So in original.

Clurent through P.L. 109-382 ( excluding P.L. 109-304, P.L. 109-364)
approved 12-01-06
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