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LAW AND ARGUMENT

The Appellee, Bedford Board of Education has filed a bxtief in this appeal. This reply brief of the
Appellant, First Interstate Hawthorne Ltd., responds to the issues and arguments
raised by the Appellee, Bedford Board of Education (hereinafier Appellee or Board of
Education) in their brief,

The Appellee, like the Board of Tax Appeals, sidesteps the issue in this case: what is the
fair market value of parcel 795-06-022. The Appellee attempts to convince this Court, as it did
the Board of Tax Appeals, that the parcel cannot be valued separate from the shopping center of
which it is a part. However, the value of the entire shopping center is not at issue in this appeal.
And, whether the subject property is valued as part of that shopping center (which no party, not
even the Appellee or Board of Tax Appeals have attempted to do) or separately, a value still has
to be assigned to parcel number 795-06-022. The County Auditor, Board of Revision, and
Appellant each valued the property for what it is, retail space and land. Supp. at pages 1-24, and
50-55.

The Appellee suggests that because the property is oddly configured that it cannot be
- valued. Oddly configured parcels are valued by assessing officers across the globe everyday, it is
not an impossible task as alleged by the. Appellee and believed by the Board of Tax Appéals. No
matter how difﬁcult the'task one still has to arrive at a value for parcel 795-06-022. See See

Dublin Senior Community L.P. v. Franklin Cty. Bd. Of Revision (1997), 80 Ohio St. 3d 455, 460

{noting that “[t]he answer that it is difficult... is not sufficient... it must be done, because we tax
reai esfate in this case). The property is comprised of 50,957 square feet of retail space and 8.51
acres of land, these are the objective par‘ameters that define the valuation issue in this case. The
County Auditor and the Appellant utilized the income approach to value the property. Supp. at
pages 10, 21, and 54-55. The County Auditor also considered the .cost approach. Supp. at pages -
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21-25 and 52-53. And, the Cuyahoga County Board of Revision considered the relevant unit of
value to be $29.50 per square foot.. Supp.at page 24.

In several sections of their brief the Appellee criticize the Appellant for failing to rebut
the evidence submitted by the Appellee at the hearing before the Board of Tax Appeals. The
Appellant submits that there was nothing to rebut. The Appellee’s evidence consisted of an
opinion by a real estate appraiser that was unsubstantiated, never reduced to writing, and not
supported by market information. Supp. at pages 33-35 (Transcript at pages 28-35). Mr Nash
never performed a highest best use analysis to determine whether the property Woﬁld be worth
more if valued as part of a larger shopping ccnter.. Supp. at page 33-35 (Transcript at pages 28-
35). As aresult, the Board of Tax Appeals adopted an appraiser’s opinion of highest and best |
use who did not perform a highest and best use analysis. See Supp. at pages 33-35 (Transcript at

pages 28-35). Mr. Nash never determined whether his opinion of the highest and best use of the

property met the four criteria for highest and best use. See The Appraisal of Real Estate, Twelfth
Edition, at page 307.

At page 1 in their brief the Appellee states that the issue in this case is “whether the Ohio
Board of Tax Appeals (“BTA”) was required to affirm a decision of a Board of Revision when it
had been established that there was no evidence supporting the same.” This characterization of
the appeal is not correct. The issue is whether the Board c;f Tax Appeals decision and order is
reasonable and lawful. The Appellant submits that the Board of Tax Appeals decision is
unreasonable because there is no evidence in the record to support the decision. Secondly, the
Board of Tax Appeals decision is unlawful because the Board of Tax Appeals has failed to carry

out the statutory mandate contained in Revised Code Section 5717.03.



L THE BOARD OF TAX APPEALS DECISION AND ORDER IS
UNREASONABLE.

In his testimony before the Ohio Board of Tax Appeals the Appellee’s appraiser,
Timothy C. Nash, acknowledged that there was no market data before the Board of Tax Appeals
‘to support his findings and conclusions with respect to the highest and best use of the property
and the relevaﬁt economic unit. Supp. at pages 33-35 (Transcript at pages 28-35). As aresult,
the Board of Tax Appeals decision and order in this case is based bn nothing more than Mr.
Nash’s unsubstanﬁatéd opinion. He did not prepare a report, he did not éupply the Board bf Tax
Appeals w1th any market data to support his findings, and the Board of Tax Appeals decision and
order based upon his testimony is unreasonable. There is nothing in the record and this appeal
for this Court to review to determine whether the Board of Tax Appeals factual findings in this
case are reasonable. There is simply no evidence (objective market data) in the record to support
the Board of Tax Appeals dectsion in this case.

What is in the record in thls case is the Cuyahoga County Auditor’s analysis which
clearly, contrary to the claims of the Appellee, identifies the retail area and land assessed by the
County Auditor in this case. See Supp. at pages 20-23 and 50-55. The property valued by the
Appellant in its materials before the Board of Revision is the exact same property valued by the
~ Cuyahoga Céunty Auditor in his record card. See Supp. at pages 6, 9, and 16 and 18. The
Appellee’s claim at page 13 in £heir brief that th(; County Auditor valued something else ignores
the actual evidence contained in the reodrd in this case, the Appellee cites no evidence in support
of their claim to the contrary. Moreover, there is nothing in the record to support the Appellee’s
allegation at tile top of page 24 in their brief that the County Auditor allocated a value to the
subject property after valuing it as part of a larger property. In fact, the evidence in this case

points to just the opposite. See Supp. at pages 20-24 and 50-55. The other evidence in the



record in this case is the Board of Revision’s oral hearing worksheet and journal entry which
appear as Exhibit “F” in the Transcript on Appeal. Supp. at page 24. Based upon the Board of
Reyision’s review of the Appellant’s evidence, which 1s Exhibit “D” from the Transcript on
Appeal, containing income and expense information and capitalization rates valuing the property
between $1,083,371.66 to $1,265,280.59 based on the 2001 and 2002 information, the Board of
Revision valued the property at a fair market value of $1,500,000. There has been no evidence in
the form of opinion or otherwise to contradict this valuation evidence. The Appellee submitted
no appraisal or valuation evidence before the Ohio Board of Tax Appeals for the Appellant to
rebut. Mr. Nash did not appraise the property nor did he prepare an analysis of highes.t and best
use and economic unit in support of this “6pini0n” before the Board of Tax Appeals.

The Appellee’s assertion at page 11 in their brief that “the BTA did pot find that 795-06-
022 could not be valued...” is not correct. The Board of Tax Appeals clearly held that the parcel
could nof be valued “separate from the remaining complex.” See Board of Tax Appeals decision
and order at pége 6. At some point in the real property assessment process parcel 795-06-022
has to be valued. The Board of Tax Appeals completely misses this point. The hypocrisy in this
case is that the Board of Tax Appeals found that they could not value the property separate from
the shopping center of which it is a part and then affirmed a valuation of the ﬁaroel by the County
Auditor that valued the parcel separate from the rest of the shopping center. As a result the
Board of Tax Appeals decision is internally inconsistent and thereby unreasonable. See
Ridgeview Center,‘Inc. v. Lorain Cty. Bd. of Revision (1987), 42 Ohio St. 3d 30 (Board of Tax
Appeals decision that was internally inconsistent reversed and remanded).

- The Appellant submits that the income approach best captures the value of the real

property and the Board of Revision’s decision reflects the disparity between the actual income
and expense information for the property and the Cuyahoga County Auditor’s projections in the



record cards. The Board of Tax Appeals decision and order rejecting this evidence in favor of
the unsubstantiated opinion of an appraiser is unreasonable. The Appellant submits that it
affirmatively appears from the record that the Board of Tax Appeals adopted an appraiser™s
opinion of highest and best use and economic unit where the appraiser did not perform a highest
and best use analysis or collect and submit data in support of his opinion. Supp. at pages 33-35
(Transcript at pages 28-35).
I.  THE BOARD OF TAX APPEALS DECISION AND ORDER IS UNLAWFUL.

The Appellee in their brief in this appeal, as they- did before the Board of Tax Appeals, argue
that the Board of Tax Appeals can act as a Court of appeals and as a fact finder. The arguments
espoused by the Appellee at pages 14 and 15 in their brief are incompatible with the arguments
made beginning at page 16 in their brief. In the first sentence at page 14 in their brief the
Appellee characterizes the issue before this Court as “whether the BTA was required to affirm
the decision of the Board of Revision...” Then at page 16 the Appellee acknowledges that “the
BTA 1is not the administrative equivalent of a court of e.tppeals.” It makes a difference to litigants
whether the body they are before is a fact finder or é reviewing court. The cases cited by the
Apfaellant in their original brief at pages 9-10 in this case show that Board of Tax Appeal has
moved from fact finder to a reviewing court and this trend has made it difficult for p-arties to
know how to prepare and present a case before the Board of Tax Appeals. The Appellant
submits that the statute, Revised Code 5717.03 as interpreted by this Court contrels and that the
Board of Tax Appeals is required to render an independent determination of value in each appeal,

not act as a reviewing court. See Alliance Towers. Ltd. v. Stark Cty. Bd. of Revision (1988), 37

.Ohio St. 3d16, 25 (The BTA or the court of common pleas is to hear the case denovo); Columbus

Bd. of Edn. v. Franklin Cty. Bd. of Revision (1996), 76 Ohio St. 3d 13,17 (The BTA’s failure to
find value based upon its own independent analysis of the evidence is unreasonable and
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unlawful.); Black v. Bd. of Revision {1985), 16 Ohio St. 3d 11, 13 (the court is required to make

an independent determination concerning the valuation of the property at issue); Park Ridge Co.

v. Franklin Cty. Bd. of Revision (1987), 29 Ohio St. 3d 12, 14 (The provisions of R.C. 5717.05
require the common pleas court to consider the administrative record from the board of
revision.). In this appeal the Board of Tax Appeals failed to render an independent determination
of the taxable value of the Appellant’s property based on the evidence in the record in the appeal.
The Appellee at page 29 at their brief attempts to reduce the Appellant’s case to the fact
that the Board of Education did not present evidence of value from its appraiser to support its
appeal to the Board ofITaX Appeals. This is not correct. The Appellant’s appeal is that the
Board of Tax Appeals should not rely on the unsubstantiated opinion of an expert in overturning
a Board of Revision decision. When no evidence is submitted on appeal to the Board of Tax
Appeals, the Board of Tax Appeals does not sit as a court of appeals in reviewing the evidence
before the Board of Revision. The Board of Tax Appeals is required to render an independent
determination of value. The Board of Tax Appeals did not do that in this case. As a result, the
Board of Tax Appeals decision is unlawful. The Board of Tax Appeals failed to carry out the

statutory mandate contained in Revised Code 5717.03.



CONCLUSION

For the foregoing reasons, the Appellant First Interstate Hawthorne Ltd. Partnership
respectfully requests that this Court reverse the decision and order of the Ohio Board of Tax
Appeals and remand the case to the Ohio Board of Tax Appeals with instructions to find the fair
market value or true value in money of the subject real property to be $1,500,000 as of January 1,
2002, for a corresponding taxable value, utilizing a 35% common level of assessment of

$525,000.

COUNSEL OF RECORD

SLEGGS, DANZINGER & GILL CO., LPA
820 W. Superior Avenue, Suite 400
Cleveland, OH 44113

(216) 771-8990

ATTORNEY FOR APPELLANT
FIRST INTERSTATE HAWTHORNE
LTD. PARTNERSHIP
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This cause and matter came omn to be considered by the Board of Tax
Appealé upon two notices of appeal filed herein by the above-named appellant, from a
decision of the Cuyvahoga County Board of Revision. In said dectsion, the board of

revision determined the taxable value of the subject property for tax year 2002.

The matter was submitted fo the Board of Tax Appeals upon the notices
of appeal, the statutory tramscript certified to .this board by the county board of

revision, the evidence and festimony presented at 2 hearing before this board, and the

briefs submitted by commsel to the appellant board of education and counsel to the-

appelle¢ property owner.
The subject real property is located in the Ozkwood taximg distnct,

specifically parcel number 795-06-022, and consists of in-line stores, a portion of a
parking lot, and several sirips of land that ase all part of a larger shopping comiplex. It

is best desciibed in appellant’s boef, as follows:

“I'The north end of the center is anchored by a large simgle
tenant retail store previously occupied by K-Mart, and now
by a Levin Furniture store. *** Below this 1s a sirip center
consistng of a number of small retail shops (‘in-line
space”), with a second large single fenant store occupied by
a Sam’s Club store anchoring the in-line space on the east.
Across an alley-way fo the east is yet another larger single

tenant retail store, this one occupied by Office Max. ***

“#%* The actual parcel at issue is comprised of the in-line
stores sitnated between Levin Fumiture/K-Mart and Sam’s
Club, the parking lot in front of Office Max, and several
strips of land. The parcel upon which the property owner
filed 1ts complaint mcludes none of the three larger retail
stores or anchors, and does not inclnde the parking area
actnally m front of the in-line stores.” Appellant’s Brief at

3-5.



The -value_ of the parcel, as determined by the auditor and by the board of

revision, 1s as follows:

AUDITOR

TRUE VALUE TAXABLE VALUE
Land  $ 1,580,100 - $ 553,000
Building 1,419,900 497,000
Total  $ 3,000,000 $ 1,050,000

BOARD OF REVISION

TRUE VALUE TAXABLE VALUE
Land $ 750,000 $ 262,500
Building 750,000 262,500
Total  $1,500,000 $ 525,000

Appellant contends that the board of revision has undervalﬁed the
.property‘in_quesﬁon and claims the property’s market value is that which the auditor
had‘determined. It is ‘ﬁle ‘propert-y OWDer’s position thét the board of revision’s \'..ralue
should bé retained, based upon the information it submitted to the board of revision.

Initially, this board notes the decisions i Cleveland Bd. of Edn. v.
Cuyahoga Cty. Bd. of Revision (1994), 68 Ohio St.3é-336, 337, and Springfield Local
Bd. of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d 493, 495, wherein
the Supreme Court held that an appealing party has the burden of coming forward with
evidence in support of the vaine which it bas clajm;ad,. Once competent and probative
evidence of true value has beem presemted, the opposing parties then hav.e a
coﬁ'esponding burden of providjﬁg evidence which rebuts appellant’s evidence of
ﬁmlué. 1d; Mentor Exempred Village Bd. of Edn. v. Lake Cty. Bd. of Revision (1988),

37 Ohio St3d 318, 319. Thus, the burden is upon the appe

eling party, the board of //

/
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education, to e’;‘tabﬁsh, through the presentation of conzpetent_and érc.fbaiive evidence,
a different value than that found by the board of revision. See C’z‘ncin_naﬁ'Bd. of Edn.
v. Hamilton Cty. Bd. of Revision (1997), 78 Ohio S$t3d 325; Bd. of Edn. of the
Cohombus City School Dist. v. Frankiin Cty. Bd éf Revision (Nov. 28, 1997), BTA No.
1996-5S-93, uureported.

When determining value, it has long been held by the Supreme Court
that “the best evidence of ‘true velue in money’ of real property is an actual, recent
sale of the property in an arm’s-length transaction.” Conaleo v. Ba_?. of Revision (1977),
50 Ohio St.2d 129; State ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175
Ofiio St. 410. Absent a recent sale, as in the instant matier, true value in money can be
calculated by applying amy of fhres alternafive methods provided for in Ohio Adm.
Cole _“5?03-25—07: 1) the market data approach, which compares recent sales of
comparable properties, 2) the income approach, which capitalizes the net mcome
attnbutable to the property, and 3) the cost approach, which depreciates the
improvements o the \land aﬁd then adds them to the Laﬁd value. However, no
appraisals were offered to thxs boérd and only an “owner’s opinion of value” was
entered 13;‘:9 evidence before the BOR.

In support of its position that the Cuyahoga County Aud‘ifor accurately

valued the subject property, the appellant argues that the board of revision improperly

relied upon the information offered by appellee property owner. In consideration of

appeliant’s position, we must review what transpired at the BOR.



Specifically, before the BOR, the property owner presented an “opmion
of valne” that suggested the value of the subjeof, as of Jamuary 1, 2002, was
$1,000,000. A representative of the property owner appeared and verified that the
information offered had been taken from the owner’s records. Provided within the
owner’s opimon were “the 1998 through 2002 ncome and expense statements for the
property that show the decline in income at the propeﬁ as vacancy has increased.
Also attached is a rent roll as of September 18, 2000 and a summary of the store
tenants with the square footage and percentage of center space each fenant occupies.
The vahiation set forth in the complaint 1s based on the historic income and expense
mformation for the property, the Vacailcy at the éroperty, a’;ﬁd the prospect for a
t{.rm:tound at the center.” S.T. at Ex. D. In its property description, the opimion stated
&aiﬂ:[t]his location has developed as an zrea of light industrial b‘aﬂdmg‘s as o?pos&d to
retz‘ijiL The promary retail location mﬂns area has developed *** in Macedonia. This
has had a.ncg'ativc impact on this property. The property under complaint consists of

50,957 square feet of retail shopping center area.” Id. at Bx. D.

After considcringi the foregoing, the BOR decreased the subject’s market
valie to $1,500,000, but there are no details in fhe record to mdicate how the BOR
arrived at iis conclusion, i.e.? a value less than the auditor’s, but more than that
requested by the property owner.

We have previously ooﬁsidered the use of an “owner’s opinion of value”
at the board of revision level in Olentangy Bd of Edn. v. Delaware Cty. Bd. of

Revision (Dec. 18, 1998), BTA No. 1997-M-848, nnreported, where we held:



“As complainant, the property owner presented a written
“‘Opimion of Value’ (‘Opimion”) at the hearing before the
BOR. Such Opinions are regularly presented to boards of
revision throughout the state, - This Board has been critical
of such Opinions when they are presented solely by
persons representing properfy owners without amy
identification of the aithor theéreof or underlying
substantiation. Grand Development Co. v. Cuyahoga Cty.
Bd. of Revision (Fepe 5, 1998), B.T.A. No. 97-J-312,
unreported; Society Nai'l. Bank v. Montgomery Cty. Bd. of
Revision (Aug. 25, 1995), B.T.A. No. 94-P-875
unreported; Society Nat’l Bank v. Carroll Cty. Bd. of
Revision (June 9, 1995), B.T.A. No. 97-J-450, unreported;
Parkview Manor Company v. Cuypahoga Ciy. Bd. of
Revision (June 9, 1995), B.T.A. No. 54-A-228,

mnreported.” Id. at 4-5.
Ses, also, Kettering—Moraine City School Di,si Bd. of Edn. v. Montgomery Ciy Bd. of
Revision (July 20, 2001), BTA No. 19_98—L—1003, narsported. While the author(s) of
the subject owner’s o;ﬁm'on of value was identified at the BOR hca;zing, the author was
not present to testify or be cross¢ examined concerning the bagis for the cpnch;sipﬁsl

” made within the report or to provide imsight into the opinion’s preparation, including

the onderlying sapport for the positions expressed. |

It is the appellant board of education’s position that the BOR mproperly
relied ﬁpon the o;wner’s oﬁinion of value in making 1ts valuation conclusions regarding
the subject property. Specifically, the BOE contends that the subject is only a portit:-ﬁ
of a larger, single economic unit, a shopping _ complex, and, as such, it would be
improper o value the subject parcel separate from the remaining complex. We agee

At the hearmg befors this board, the BOE offered the testimony of
Timothy C. Nash, MAd. As an expert real estate appraiser, Mr. Nash testified that he

considered the subject property part of a single economic unit made up of the entire



-—

shopping complex. He stated’ fﬁat;“f,[}fﬁals 15 for, assessment pm;;oses an??faﬂ want_

to know what this parcel 18 WOI'ﬂi‘T wWe' shoulc'f ’be apprazsmc thﬂ Whoie SeonaiE

which is under one ownership, which is one physical property and has ene 'park_jng |

area for everybody, an open parking area, and generally sells that way for fhis size

' shopping cernter.” HLR. at 25.
While Mr. Nash acknowledged that the subject parce]l could be sold

independently from the remamder of the shopping complex, he testified that it was his

_belief, based upon His observance of _t‘_ﬁe market over the years, fhat it would not be
typical. H.R. at 29-30. He testified that the subject parcel aione does pot normally
constititte 2 single economic unit based upon how it is configured. HR. at 1-7. For
exaaﬁple the parking lot that is part of the subject parcel does not service the subject
: m—lmc stores, but the ad_}acent steres, and Lhe parking fot for the subject m—lme stores
18 paﬂ: of an adjacent parcel. HR at 23. Thus, it is Mr. Nash’s opinion that, in
con:]'ﬁncﬁon with the remaining shopping complex, the subject “property will serve its
‘bighest and best use as a single unit.” Park Ridge C:h v. Franklin Cty. Bd. of Revision
(1987), 29 Ohio-St.Bd 12. Based upon the configiration of the subject parcel and Mr.
Nash’s representations on how such a shmppiné éomplex is traditionally viewed in the
market, we agre¢ that it would logically follow that the highest and best use of the
subject pl'{)pl_firf.:y 1S a5 a single economic unit. |

Further, there is no evidence in the record to support the BOR’s

veluation of the subject. While it could be assumed that the BOR utilized the

information contained In the property owner’s opinion of value to some extent, it



obviously did not adopt the property owner’s position in its entirety. There is nothing
1o which weé can point as the basis for ifs wltimaté Getermimation, and without an
understariding of the basis for i§ action, we cannot rély upon its conclusions. See
Columbus City School Dist Bd. of Edn. v. Franklin Cty. Bd. of Revision (2001), 90
Ohio St.3d 564. Thus, based upon the foregoing concerns, we will rely u;gio'n‘t"he
county auditor’s Valua'ti'c;ﬁ_of the subject, as set forth m the propeérty record cards
inchided i the statisfory trahseript |

- Acccmﬁn-gly, we find, based upon the piéponderance of the evidenice

before this board, the value of the subject real property for tax year 2002 shall be as

follows:
TRUE VALUE TAXABLE VALUE
Land  § 1,580,100 $ 553,000
Building 1,419,900 497,000
Total ~ §$ 3,000,000 . $1,050,000

It is the decision and order of the Board of Tax Appeals that the
Cuyahoga Comnty Auditor shall list and assess the subject property in conformity with

this decision.

Mr. Dunlap dissenting.
I disagree with the foregoing decision and order and, aCGOIdi}.:LgIY,

_ dissent.



Appellant BOE challenges the deterpmmation of thé: BOR reducing the
value accorded the quj ect property by the county anditor.

It is axiomatic the burden of persnasion is on the appealing party fo
establish, throu;gh the presentation of competent and probative evidence, a different
value than that found by the board of revision. Assigned the burden of proof, the BOE
15 requred to provide sufficient -probativc evidence to estébﬁsh the value sought
($3,000,000) accurately and reﬁably represents the true value of the sabjéct

In support, appellant submifs .evidence and testimony tendirg to show
the subject parcel to be a portion of a multi-parcel “economic unit.” That is, appellant

argues because of the parcels’ status as an integrated part of an economuc unit

consisting of a number of parcels, the BOR’s specific decrease in its individual value

is improgér and, therefore, by defanlt, the auditor’s value (i.e., $3,000,000) should be
reinstated. - | |

In my view, while the subject parcel may bé légitimately characterized
as part of an sconomic unit, appellant has failed to show the auditor’s value is anymore
indicative of true value than the decision of the BOR. Why the subject was assigned &
true value of $3,000,000 is never explajﬁed. Likewise, neither the true value of the
entire economic unit nor a breakdc_awn of the values assigned the other related paicels
(1f, in fact, an allocation was undertaken) is presented.

Moréovcr, we are cited to po specific authority finding it is unwarranted
for a BOR, pursuant to a legifimate complaint, 1o determine the individual value of a

permanent parcel that may be part of zm economic wnit.



I would find that appellant has fafled to meet its assligne;& burden of
proof  In respomse to appellant’s contention that there is msuﬁicient evidence 1o
support the BOR’s decision, T note the ﬁropc'rty owner-appelles provided the BOR
with specific évidence in $upport of the allegations contained i its complaint, verified
and explained via testimony ffom am officer who also re's'faon&ed fo exténsive
questionirig by the BOR. In my judgment, thé record cstablishes that the property

owner’s presentation to the BOR im support of the decrease comiplaint is adequatély

_probative and correspondingly, the BOR’s value determination reasgnably reconciles.

the evidence and testimony presefited for its consideration.’

Accordingly, for the foregcﬁng reasons, I respectfully dissent.

BOARD OF TAX APPEALS

I hereby certify the foregoing to be a true and
— — : — complete copy of the action taken by the Board
RESULT OF VOTE | YES | NO | DATE of Tax Appeals of the State of Ohio and eniered
upon. its jourpal this day, with respect to the
- @ﬁgned matfer
Ms. Mergalies SO VEY
Mr. Eberhart - Ere -9 | /Q{é) %5
Mz. Dunlap - 1 20 o Vi %-; e 2
— —* : Julig M. Snow, Board Secrefary
cCYy
&x

! Additionally, while it is well seftled that a decision of 2 BOR. is not entifled to a prcsmpﬁon of
correctness, its findings need not be completely disregarded. The BOR’s expertise and its proximity
to and familiatity with a subject property ought fo be acknowledged and recognized. If, as herein, the
record demonstrates the BOR received substantial evidence and testimony regarding value, relatively
wncontroverted, amnd the individnal merbers participated significantly in the proceedings, a
corresponding decision adjusting the auditor’s vahues should be accorded consideration and weight, at
least to the extent if reflects and corroborates the evidence m the record.
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" ‘the use of the propetty a8 improved. In practice, however, a properly eWnEy

of impréyed properties, there may be litde
if any question of possible chango in the
propertys uge at the date of valuation
becaase the matket js significantty bullt-
up and propertics are being sold on the
basls of theit comtioued use.
~ Tn the development of an appraisal, the appraissr must diat'tr}gui.sh

hotween highest and best use of the land a3 though vacant and highest and
brest use of the property as improved.”['be nppraisal report should clearly
identify; explain, and justify the purpose and conclusion for each type of use
and, If 4 separate conclusion of highest and best uee of land as though vacant
-was not made, explain and justify why it was omitted, -

T clatify the distinction between the highest and best use of 1} the land
of @ site ns though vacant and 2) property ad improved, consider a single-
family residential property ocated in an area zoned for commeecial nee. IF
thets is market demand for a commercial use, the maximui productivity 87,
the land-as though vacant will most likely be bused on a commercial-use. In ,
this case, the single-family improvements may contributs litde if iy 10 tha A
value of the property as a whole. If, however, the matket value flor residential ;
uso is greater than the market value for the permitted commercial use less . -
demolition casts, then 'the highest and hest uge of the property as improye:
will be for contineed residential use.

T the analysis of highest and best use of land as though vacant, the
appaiser sschs tho answexs to several questions, Firse:

Should the land be developed or feft vacant!
1f the anssrer to this guestion s that the land should be developed, a SB(EP. !
question is: )

Yhat kind of [Improvement should be bullt?

The third question ihe appraiser asks relates to the higheat and. bost ysiy)
of the propexty-us improved, which ia n distince concept developed.-by i 3’:’
~valuation theorists and practitioners to answer an important question that Hid
original concept does not address. This question is:

Should the existing Improvemants on the property ba malntainad I thelr curren
state or should they be altered In some manner to make them more valabliteg
Appraisal theory holds thiat as Jong as the value of 4 property a8 improvedig
greater than the value of the Iand as though vacant, the bighest and besk,
LY
who Is redeveloping # parcel of land muy:remove an improvement even whgp
the yalue of the propetty as improved exeesds the value of the vacant lia.nd,;
Tnvestors ate not kikely to pay large sutne for the underlying land slmplrtﬂ
Told onto the property until the value of the remaining 1mpro‘..remant ha? |
decreased to zero. The costs of demolition and any remaining 1mprovom€'1 i

i

value are worked into the test of financial
feasibility for redevelopment of the land.
The timing of 4 specified use s an
iportant convideration in highest and best
uge analysls. In many instances, a propesty’s
Lighest and beat use may change in the
foresceable future. For example, the highest
and best use of a farin i the path of ucbag -
growth gonld be for interim use as a farm,
with a future highest and best use as 2 )
residential subdivision. (The concept of interim use, which is a special situation
in highest and best use enalysis, is discussed in more detail later in €his chapter.)
If the land is ripe for development at the time of the appraisal, there is ro
Intetim uge, If the land has o subdivision potentlal, ite highest and best use
would be for continued agricultural use, In such situstions, the immediate
development of the fand or conversion of the improved property ta its fuuture
highest and best use is usually not financially feasible. .
"The intensity of 2 use is another important consideration. The Ppresent use

of a site may not be its highest and best use, The fand tnay be suitable for a
much higher, or more intense, use, For instance, the highest and best use of a
parcel of land as though vacant may be for 2 10-story office building, while the
office building that currently cecupies the site has only thees floora,

“Testing Criterla In Highest and Best Use Analysis

In additlon to being reseonsbly probable, the highest and best nse of both the

" Iand as though vacant awd the property as improved must meet four implicit
 criteria, That s, the highest and best use must be

. 1. Physically possible

. Legally permissible

G2
i 3. Financially feasible
"4, Mudmally productive
E‘i’?_possibﬂity and fegal permissibility must be applied before the remaining tests
3 of financial feasibility and meximum productivity. A use may be financially

i f?:;iblﬂ, ‘but this is irrelevant if it is legally prohibited or physically impos-
ieible, :

These criteria are often considered sequentially.! The tests of physical

Although the criteria are coneldeced sequentially; It does not matter whather Jegal*
pecminsibiflty or phyzleal posslbility i¢ addressed fiest, provided both ure considered prlor to
thie test of Snanclal fensibility. Many appeaiescs visw ths analpels of highest and best use as
2 procesa of eliwination, starting from the widest range of possible vses, The tost of fogal
permisethillty is sometimes applied firet besanee it oliminztes aome alternative uses and

Eiu:n not requirs 2 costly enginesting study: It should bo noted that the four edterfa are .
interaetive and mav be cansldered in coneert.
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