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LAW AND ARGUMENT

The Appellee, Bedford Board of Education has filed a brief in this appeal. This reply brief of the

Appellant, First Interstate Hawthorne Ltd., responds to the issues and arguments

raised by the Appellee, Bedford Board of Education (hereinafter Appellee or Board of

Education) in their brief.

The Appellee, like the Board of Tax Appeals, sidesteps the issue in tbis case: what is the

fair market value of parce1795-06-022. The Appellee attempts to convince this Court, as it did

the Board of Tax Appeals, that the parcel cannot be valued separate from the shopping center of

which it is a part. However, the value of the entire shopping center is not at issue in this appeal.

And, whether the subject property is valued as part of that shopping center (which no party, not

even the Appellee or Board of Tax Appeals have attempted to do) or separately, a value still has

to be assigned to parcel number 795-06-022. The County Auditor, Board of Revision, and

Appellant each valued the property for what it is, retail space and land. Supp. at pages 1-24, and

50-55.

The Appellee suggests that because the property is oddly configured that it cannot be

valued. Oddly configured parcels are valued by assessing officers across the globe everyday, it is

not an impossible task as alleged by the Appellee and believed by the Board of Tax Appeals. No

matter how difficult the task one still has to arrive at a value for parce1795-06-022. See See

Dublin Senior Community L.P. v. Franklin Cty. Bd. Of Revision (1997), 80 Ohio St. 3d 455, 460

(noting that "[t]he answer that it is difficult... is not sufficient... it must be done, because we tax

real estate in this case). The property is comprised of 50,957 square feet of retail space and 8.51

acres of land, these are the objective parameters that define the valuation issue in this case. The

County Auditor and the Appellant ufilized the income approach to value the property. Supp. at

pages 10, 21, and 54-55. The County Auditor also considered the cost approach. Supp. at pages
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21-25 and 52-53. And, the Cuyahoga County Board of Revision considered the relevant unit of

value to be $29.50 per square foot. Supp.at page 24.

In several sections of their brief the Appellee criticize the Appellant for failing to rebut

the evidence submitted by the Appellee at the hearing before the Board of Tax Appeals. The

Appellant submits that there was nothing to rebut. The Appellee's evidence consisted of an

opinion by a real estate appraiser that was unsubstantiated, never reduced to writing, and not

supported by market informa5on. Supp. at pages 33-35 (Transcript at pages 28-35). Mr. Nash

never performed a highest best use analysis to determine whether the properry would be worth

more if valued as part of a larger shopping center. Supp. at page 33-35 (Transcript at pages 28-

35). As a result, the Board of Tax Appeals adopted an appraiser's opinion of highest and best

use who did not perform a highest and best use analysis. See Supp. at pages 33-35 (Transcript at

pages 28-35). Mr. Nash never determined whether his opinion of the highest and best use of the

property met the four criteria for highest and best use. See The Ap,praisal of Real Estate, Twelfth

Edition, at page 307.

At page 1 in their brief the Appellee states that the issue in this case is "whether the Ohio

Board of Tax Appeals ("BTA") was required to a.ffiim a decision of a Board of Revision when it

had been established that there was no evidence supporting the same." This characterization of

the appeal is not correct. The issue is whether the Board of Tax Appeals decision and order is

reasonable and lawful. The Appellant submits that the Board of Tax Appeals decision is

unreasonable because there is no evidence in the record to support the decision. Secondly, the

Board of Tax Appeals decision is unlawful because the Board of Tax Appeals has failed to carry

out the statutory mandate contained in Revised Code Section 5717.03.
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I. THE BOARD OF TAX APPEALS DECISION AND ORDER IS
UNREASONABLE.

In his testimony before the Ohio Board of Tax Appeals the Appellee's appraiser,

Timothy C. Nash, acknowledged that there was no market data before the Board of Tax Appeals

to support his findings and conclusions with respect to the highest and best use of the property

and the relevant economic unit. Supp. at pages 33-35 (Transcript at pages 28-35). As a result,

the Board of Tax Appeals decision and order in this case is based on nothing more than Mr.

Nash's unsubstantiated opinion. He did not prepare a report, he did not supply the Board of Tax

Appeals with any market data to support his findings, and the Board of Tax Appeals decision and

order based upon his testimony is unreasonable. There is nothing in the record and this appeal

for this Court to review to deterniine whether the Board of Tax Appeals factual findings in this

case are reasonable. There is simply no evidence (objective market data) in the record to support

the Board of Tax Appeals decision in this case.

What is in the record in this case is the Cuyahoga County Auditor's analysis which

clearly, contrary to the claims of the Appellee, identifies the retail area and land assessed by the

County Auditor in this case. See Supp. at pages 20-23 and 50-55. The property valued by the

Appellant in its materials before the Board of Revision is the exact same property valued by the

Cuyahoga County Auditor in his record card. See Supp. at pages 6, 9, and 16 and 18. The

Appellee's claim at page 13 in their brief that the County Auditor valued something else ignores

the actual evidence contained in the record in this case, the Appellee cites no evidence in support

of their claim to the contrary. Moreover, there is nothing in the record to support the Appellee's

allegation at the top of page 24 in their brief that the County Auditor allocated a value to the

subject property after valuing it as part of a larger property. In fact, the evidence in this case

points to just the opposite. See Supp. at pages 20-24 and 50-55. The other evidence in the
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record in this case is the Board of Revision's oral hearing worksheet and journal entry which

appear as Exhibit "F" in the Transcript on Appeal. Supp. at page 24. Based upon the Board of

Revision's review of the Appellant's evidence, which is Exhibit "D" from the Transcript on

Appeal, containing income and expense information and capitalization rates valuing the property

between $1,083,371.66 to $1,265,280.59 based on the 2001 and 2002 information, the Board of

Revision valued the property at a fair market value of $1,500,000. There has been no evidence in

the form of opinion or otherwise to contradict this valuation evidence. The Appellee submitted

no appraisal or valuation evidence before the Ohio Board of Tax Appeals for the Appellant to

rebut. Mr. Nash did not appraise the property nor did he prepare an analysis of highest and best

use and economic unit in support of this "opinion" before the Board of Tax Appeals.

The Appellee's assertion at page 11 in their brief that "the BTA did not find that 795-06-

022 could not be valued..." is not correct. The Board of Tax Appeals clearly held that the parcel

could not be valued "separate from the remaining complex." See Board of Tax Appeals decision

and order at page 6. At some point in the real property assessment process parce1795-06-022

has to be valued. The Board of Tax Appeals completely niisses this point. The hypocrisy in this

case is that the Board of Tax Appeals found that they could not value the property separate from

the shopping center of which it is a part and then affirmed a valuation of the parcel by the County

Auditor that valued the parcel separate from the rest of the shopping center. As a result the

Board of Tax Appeals decision is internally inconsistent and thereby unreasonable. See

Ridgeview Center, Inc. v. Lorain Cty. Bd. of Revision (1987), 42 Ohio St. 3d 30 (Board of Tax

Appeals decision that was internally inconsistent reversed and remanded).

The Appellant-submits that the income approach best captures the value of the real

property and the Board of Revision's decision reflects the disparity between the actual income

and expense information for the property and the Cuyahoga County Auditor's projections in the
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record cards. The Board of Tax Appeals decision and order rejecting this evidence in favor of

the unsubstantiated opinion of an appraiser is unreasonable. The Appellant submits that it

affirmatively appears from the record that the Board of Tax Appeals adopted an appraiser's

opinion of highest and best use and economic unit where the appraiser did not perform a highest

and best use analysis or collect and submit data in support of his opinion. Supp. at pages 33-35

(Transcript at pages 28-35).

II. THE BOARD OF TAX APPEALS DECISION AND ORDER IS UNLAWFUL.

The Appellee in their brief in this appeal, as they did before the Board of Tax Appeals, argue

that the Board of Tax Appeals can act as a Court of appeals and as a fact finder. The arguments

espoused by the Appellee at pages 14 and 15 in their brief are incompatible with the arguments

made beginning at page 16 in their brief. In the first sentence at page 14 in their brief the

Appellee characterizes the issue before this Court as "whether the BTA was required to affirm

the decision of the Board of Revision..." Then at page 16 the Appellee acknowledges that "the

BTA is not the administrative equivalent of a court of appeals." It makes a difference to litigants

whether the body they are before is a fact finder or a reviewing court. The cases cited by the

Appellant in their original brief at pages 9-10 in this case show that Board of Tax Appeal has

moved from fact finder to a reviewing court and this trend has made it difficult for parties to

know how to prepare and present a case before the Board of Tax Appeals. The Appellant

submits that the statute, Revised Code 5717.03 as interpreted by this Court controls and that the

Board of Tax Appeals is required to render an independent determination of value in each appeal,

not act as a reviewing court. See Alliance Towers. Ltd. v. Stark Cty. Bd. of Revision (1988), 37

Ohio St. 3d16, 25 (The BTA or the court of common pleas is to hear the case denovo); Columbus

Bd. of Edn. v. Franklin Cty. Bd. of Revision (1996), 76 Ohio St. 3d 13,17 (The BTA's failure to

find value based upon its own independent analysis of the evidence is unreasonable and
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unlawful.); Black v. Bd. of Revision (1985), 16 Ohio St. 3d 11, 13 (the court is required,to make

an independent determination concerning the valuation of the property at issue); Park Ridge Co.

v. Franklin Cty. Bd, of Revision (1987), 29 Ohio St. 3d 12, 14 (The provisions of R.C. 5717.05

require the common pleas court to consider the administrative record from the board of

revision.). In this appeal the Board of Tax Appeals failed to render an independent determination

of the taxable value of the Appellant's property based on the evidence in the record in the appeal.

The Appellee at page 29 at their brief attempts to reduce the Appellant's case to the fact

that the Board of Education did not present evidence of value from its appraiser to support its

appeal to the Board of Tax Appeals. This is not correct. The Appellant's appeal is that the

Board of Tax Appeals should not rely on the unsubstantiated opinion of an expert in overturning

a Board of Revision decision. When no evidence is submitted on appeal to the Board of Tax

Appeals, the Board of Tax Appeals does not sit as a court of appeals in reviewing the evidence

before the Board of Revision. The Board of Tax Appeals is required to render an independent

determination of value. The Board of Tax Appeals did not do that in this case. As a result, the

Board of Tax Appeals decision is unlawful. The Board of Tax Appeals failed to carry out the

statutory mandate contained in Revised Code 5717.03.



CONCLUSION

For the foregoing reasons, the Appellant First Interstate Hawthorne Ltd. Partnership

respectfully requests that this Court reverse the decision and order of the Ohio Board of Tax

Appeals and remand the case to the Ohio Board of Tax Appeals with instructions to find the fair

market value or true value in money of the subject real property to be $1,500,000 as of January 1,

2002, for a corresponding taxable value, utilizing a 35% common level of assessment of

$525,000.

Todd W. Sleggs, Esq. (0040921)
COUNSEL OF RECORD
SLEGGS, DANZINGER & GILL CO., LPA
820 W. Superior Avenue, Suite 400
Cleveland, OH 44113
(216) 771-8990

ATTORNEY FOR APPELLANT
FIRST INTERSTATE HAWTHORNE
LTD. PARTNERSHIP
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This cause and matter came on to be considered by the Board of Tax

Appeals upon two notices of appeal fLled herein by the above-named appallant, from a

decision of the Cuyahoga County Board of Revision. ln said decision, the board of

revision determined the taxable value of the subject property for tax year 2002.

The matter was su.buutted to the Board of Tax Appeals upon the notices

of appeal, the statutory transcript certified to this board by 'Lhe county board of

revision, the evidence and testimony presented at a hearing befor this board, and the

briefs submitted by counsel to the appellant board of edvcation and connsel to the-

appellee property owner.

The subject real property is located in the Oakwood taxing district,

speciucally parcel nt:mber 795-06-022, and consists of in-line stores, a portion of a

parld'ng lot, and several str ps of land that are aL7 part of a larger shopping conple)C_ It

is best described in appeIlant's brief, as follows:

"[T]he north end of the center is anchored by a large single
tetxant reta.i1 store previously occa;.pied by K It'£a-rF,, and now
by a L.evin Furniture store. *** Below this is a strip center
consisting of a number of small retaiT shops ('in-line
space'), with a second large single lenant store occupied by
a Sam's Club store anchoring the in-line space on the east.
Across an alley-way to the east is yet another larger single
tenant retail store, this one occupied by Office Ivlax: ***

"^** The actoal parcel at issue is comprised of the in-line
stores situated between Levin Futniture/K-1vlart and Sam's
Club, the parldng lot in froat of Off'ice Max, and several
strips of land. The parcel upon which the property owner
fled its complaint includes none of the three larger retail
stores or anchors, and does not include the parking area
actually in front of the in-lino stores." Appellant's Brief at
3-5.
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The value of the parcel, as d.etermined by the auditor and by the board of

xevision, is as follows:

AUDITOR
TRUE VALUE TAXABI.LE VALUE

Land $ 1,580,100 $ 553,000
Building 1,419,900 497,000
Total S 3,000,000 $ 1,050,000

BOARD OF REVISION
TRUE VALIJE TAXABLE VALUE

Land $ 750,000 $ 262,500
Building 750,000 262,500
Total $1,500,000 $ 525,000

Appellant contends that the board of revision has underPalued the

property in question and claim,s the property's niarket value is that which the auditor

had''d.etermined_ It is the property owner's p.osition that the board of revision's value

should be retained, based upon the iuformat,ion it sabmitted to the board of revr.sion.

Initialy, this board notes the decisions in CZevel.znd Bd of Edn. v.

Cuyah.oga Cty. Bd. of Revision (1994), 68 Ohio St.3d 336, 337, and Springfleld Local

Bd of Edn. v. 8urn.mit Cty. Bd of Revision (1994), 68 Ohio St3d 493, 495, wherein

the Supreme Court heeld that an appealing party has the burden of coming forward with

evidence in support of the valiie which it has claimed. Once competent and probative

evidence of trae value has been presented, the opposing parties then have a

cosesponding burden of providing evidence which rebuts appellant's evidence of

value. Id.; Mentor Exempted TTiZlaoQe Bd of Edn. v. Lake Cty. Bd of Revision (1988),

37 Ohio St3d 318, 319. Thus, the birden is upon the appealing party, the board of

^-
%
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education, to establish, tbrough the presentation of competent and pro3ative evidence,

a different value than tbat fomid by the board of revision. See Cincinn¢ti Bd. of Edn.

v. Flamilton Cty. Bd of Revision (1997), 78 Ohio St.3d 325; Bd. of Edn. of the

Columbus City School Dist. v. Franklin Cty. Bd of Revzsion (Nov. 28, 1997), BTA No.

1996-S-93,vnreported..

When r1ffr-o,minthg value, it has long been held by the _Supreme Court

that "the best evid.ence of `tcue value in money' of real property is an actual, recent

sale of +e prope*_ty in Fin ann's-lerngth transaction." Conalco v. Bd. of Revision (1977),

50 Ohi.o St2d 129; Sfate ex Yel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175

Oliio St. 410. Absent a recent sale, as in the instant matter, tnze value in money can be

calculated by applyy .̂ng any of thr-=- altemàtive methods provided for in Ohio Adm.

Cod-_ 5703-25-07: 1) the market data approach,, which compares recent sa1_es of

comparable properties, 2) the income approach, which capitalizes the net income

atln.̂ fiutable to the property, and 3) the cost approach, which depreciates the

improvements to the land and then adds them to the land value_ However, no

appraisals avere offered to this board and only an "owner's opini.on of value" was

entered into evidence before the BOR

In sapport of its position that the Cuyahoga County Auditor accurately

valued the subject property, the appellant argues rhat the board of revision improperly

relied upon the information offered by appellee property owner. In consideration of

appellant's position, we must review what tanspired at the BOR.

^ -4-



Specificalty, before the BOR, the property owner presented an "opudon

of value" that suggested the va,iue of the subject, as of 7a.nuary 1, 2002, was

$1,000,000. A representative of the property owner appeared and verified that the

information offered had been taken from the owner's records. Provided within the

owner's opinion were "the 1998 tlrrough 2002 income and expense statements for the

property that show the decline m income at the property as vacancy has increased.

A1so attached is a rent roll as of September 18, 2000 and a summary of the store

tenants with the square footage and percentage of center space each tenant occupies.

The valuation set forth in the complaint is based on the historic income and expense

mformation for the property, the vacancy at the properLy, and the prospect for a

tLrm-nround at the center." S.T. at Ex. D. In its propert-y^ description, the opinion stated

that "[tjhis location has developed as an area of light industrial bpildings as opposed to

retail.. The primary ratait location in this area has developed *** in Macedonia. This

has had a negative impact on tbis properCy. The property under complaint consists of

50,957 square feet of retail shopping center area." Id. at Ex_ D.

After considering the foregoing, the BOR decreased the subject's market

value to $1,500,000, but there are no details iti the record to indicate how the BOR

aizived at its conclusion, i.e., a vatu.e less than the auditor's, but more than that

requested by th.e property owner.

We have previously considered the use of an "owner's opinion of value"

at the board of revision Ievel in Olextcazgy Bd, of Edn. v. Del¢ware Cty. Bd. of

Revision (Dec. 18, 1998), BTA No_ 1997-M-848, ur2zeport°,d, where we heldd:

/
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"As complainant, tb.e properLy owner presented a written
`Opinion of Value' ('Opinion') at the hearin.g before the
BOR Sucb. Opinions are regalarly presented to boards of
revision throughout the s'ate. This Board has been critical
of such Opiuions when they are presented solely by
persons representing property owners without any
identification of. the au#hor tliereof or underlying
substantiation. Grand Development Co. Y Cuyahaga Cty
Bd of Revision (June 5, 1998), B.T.A No. 97-J-312,
unreported; Society Nat'l. Bank v. Montgomery Cty. Bd. of
Revision (Aug. 25, 1995), B_TA No. 94-P-875,
uttreported; Society Nat'L Bank v. Carroll Cty. Bd of
Revision (June 9, 1995), B.TA No. 97-J-450, unreported;
Parkview Manor Company v. Cuyahoga Cty. Bd of
Revzrion (June 9, 1995),
unreported.." Id. at 4-5.

B.TA No. 94-A-228,

See, also, Kettering 1Nloraine City School Dist Bd. of EdrL v. Montgomery Cty. Bd. of

Revision (July 20, 2001), BTA No. .1998 I-1003, unr York.eu. TFlbile *dze. a:it'aor(s) of

the subject owner's opinion of va.lue was identiEed at frie BOR hea_ring, the author was

not present to testify or be cross examined concerning the basis for the conclusions
,

made within the report or to provide insight into the opinion's preparation, mcluding

the un.derly'sng snpport for t. he aositfcns etiYressed

It is the appellant board of education's position that the BOR improperly

relied upon the owner's opinion of value in making its valuation concliisions regarding

the subject property. Specifically, the BOE contends that the subject is only a portion

of a larger, single econom.ic tmit, a shopping complex, and, as snch, it would be

improper to value the subjectparcel separate from the retrLaining complex. We agree.

At the hearmg before this board, the BOE offered the testim.ony of

Timothy C. Nash, MAl. As an expert real estate appraiser, Mr. Nash testi5ed that he

considered thz subject properiy part of a single economic unit made up of the entire

6
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shopping covsplex_ He stated tfia^ °^f.this is_for:?ssessnieg^p^rpases_ an^^4u warit

to know what this parcel is wortli, -QVe sbould be appraismg the whole eeoaniriic tznit

which is under one ownership, which is one physical property and has nne parlsiug

area for everybody, an open parking area, and generally sells that way for this size

shopping center." H.R. at 25.

While Mr. NTash acknowledged that the subject paicel could be sold

independently from the remainder of the shopping complex, he testified that it was his

belief; based upon his observance of the market over the years, that it would not be

typical. H.R. at 29-30. He testified that the sabject parcel alone does not normally

constitute a single economic unit based upon how it is configured. H_R. at 17. For

example, the parlang lot that is part of the subject parcel does not service the subject

in.-line stores, but the adjacent stores, and the parldng lot for the subject in-line stores

is part of an adjacent parcel. H.R. at 23. Thus, it is Mr_ Nash's opinion that, in

conjiinction with the remaiain.g shopping complex, the subject "property will serve its

highest and best use as a single unit" Park Ridge Co. v. Franklin Cty. Bd. of Revision

(l9$7), 29 Ohio St3d 12. Based upon the bonfigtration of the subject parcel and NIr.

Nash's representations on how such a shopping complex is traditionally viewed in the

market, we agree tbat it would logically follow that the highest and best use of the

subject property is as a single economic unit

Further, there is no evidence in the record to support the BOR's

valuation of the subject Whi1e it could be assumed that the BOR utilized the

infomtafzon contained in ;he properiy owner's opinion of value to some extent, it



obvio-asly did not adopt the property owner's positon in its entirety. 'I: here i.s nothing

to w1li.ch we can pomt as tfie basis for its ultirnate cleteimination, and without an

imderstaiidiv.g of the basis for its actioii, we cann.ot rely ia.pon its conclusions.' See

Columbus City School Dist. Bd. of Edrn. v. Franklin Cty. Bd. of Revision (2001), 90

Ohio St.3d 564. Thus, based upon the foregoing concerns, we win rely upoix the

county auditor's valuation of tiie subjeet, as set fortIi in the pioperty record catds

iuicliic3.ed iii'ffie statiztoiy tratcscripfi

A_ccordingly, we £nd, based upon the ptqponderance of the eviden.oe

before this board, the value of the sabject real property for tax year 2002 shall be as

follows:

TRUE VALUE TA-XABLE VALLTE

Land $ 1,580;100 S 553,000
Building 1,419,900 497,000
Total $ 3,000,000 $ 1,050,000

It is the decision and order of the Board of Tax Appeals that the

Cuyahoga County Auditor shall list and assess the subject property in confornaity with

fhis decision.

Mr. Dunlap dissenting.

I disagree with the foregoing decision and order and, accordingly,

dissent.

^



Appellant BOE challenges the det.,-rmination of the BOR reducing the

value accorded the subject property by the county auditor.

It is axi.omatic the burd.en of persuasion is on ttu, appeaIing parfy to

establish, through the presentation of competent and probative evidence, a different

value than that found by the board of revision. Assigned the busden of proof, the BOE

is required to provide sufficient probative evidence to establish the value sought

($3,000,000) accurately and reliably represents the tnxe value of the subject_

In support, appellant submits evidence and testim.ony tending to show

the subject parc(-,l to be a portion of a multi-parcel "economic unit " That is, appellan.t

argues because of the parcels' statas as an integrated part of an economic unit

consisting of a number of parcels, the BOR's specific decrease in its individual value

is improper and, therefore, by default, the auditor's value $3,000,000) should bs

reinstated_

In my view, while the subject parcel may be legitimately characterized

as part of an economic unit, appeIIant has failed: to show the aa.ditor's value is anymore

indicati-m of true value 8ian the decision of the BOR Why the subj ect uras assigned a

true value of $3,000,000 is never explain.ed. Li"kewise, neither the true value of the

entire economic unit nor a breakdown of the values assigned the other related parcels

(if, in fact, an allocation was underFaken) is presented_

,
Moreover, we are cited to no speci£c authority finding it is unwazranted

for a BOR, pursuant to a legitimate complaint, to determine the individual value of a

permanent parcel that may be part of an economic unit.

^
-^

^
4 /
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I would fmd that appeTian# has failed to raeet its assigne.d burden of

proof In response to appellant's contention that there is insuff.cient evidence to

support the BOR's decision, I note the property owner-appe3lee provided the BOR

with specific evidence in support of the aI[egations contained in its com.pla.int, verifi.ed

and explained via testimony from an offieer who also responded to extensive

questioni.ng by the BOK Iu iriy judgment, the record e"stablishes fhat the property

owner's presentation to the BOR in supporE of fh.e decr.ease complaint is adequately

_ arobative and corresponc3ingly, the BOR's value determination reasonably recanciles.

the evidence and fesf.unony preseirted for ifs consi.deration.1

Accordingly, for the foregoing reasons, I respectfally dissent.

BO_A.RD OF TAX APPEAI.S

RESULT Ok- VOTE YRS NO DATE

Ms. Afa o,> es

IV1i_Eberhait

N1r. DIInlap

I hereby certify the foregoing to be a trie and
complete copy of the action taken by the Board
ofTax A.ppeais offhe State of Ohio and entered
upon its jotunal this day, with respect to the
captioned matter. -

J i_ . Snow, Board Secretary

CCY
&x

I AdditionaIly, while it is well settled that a decision of a BOR is not entitled to a presumption of
correciness, its Endings need not be completely disregarded The BOR's expertise and its proffimity
to and familiarity with a subject pro.perty ought to be.acknowledged and reco° i'ed If, as herein, the
reco_rd demr,.,afTates fhe BOR received substantial evidence and testimony rea rdsg value, relatively
imcontroverted, and the individual members parlacipated signif'tcantly in the proceedings, a
corresponding decision adjusting the auditor's values should be accorded eonsideration and weight, at
least to the extent it reflects and corroborates the evidence um the recordd

10 , %^ -10-
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ftls^piR% ;I rlrei+,^`iAl?kJ;dr7T1I' il,ul^y`1

of improved properties, there ntay be little
if any question of possible change in the
properVs use at the date of valuatiou
because the market is signiticantly built-
up and pmpexties ere being sold on the
basis of their continued use.

In the development of an appraisal, the appraiser must disflnguielx
between highest and beat use of tlte land as though vacant and highest and
best use of the propexty as improved.'1'he appraisal report sltould olearly
identiCy, explain, andjustifythe purpose an(l conclusion for each type of use
and, if a separate conclusion oflslghest and beet use of land as though vacant

wasnotmade,explainsudjuetify why Itwaaomitted-

To clarify the disdncdon between tlse.highest and best use of 1) the land

or a site as though vacaut aud 2) propertg as improved, consider a single-

family residential property located in atr area zoned for coqsmercial use. If

there is market demand fox a commercial use, tlre maximum productivRy'of' ;

the landme though vacant wiIl most likelybe based on a cornmercialuse. In ^,
le-family improvements may contribute little if nny to the',g1tbis case the sing,

value of tlae property as a whole. If, however, the maxket value for residenGaf
uso is greater than the market value for the permitted contmercial use less ,•

demolition costs, tlren'the highest aud best uce of the propeity as improY:eA"e

will be for cont'nmed residential use.
In the analysis of higltest and best use of land ae though vacantjhe

appraiser seeks the anewexs to several questiorts. First:

Should the land be developed or left vacanti

if the answer to tius question is tlrat the land ehould be developed, a secoW

question is;

What klnd of Improvement should be bullti

The third question the appraiaer asks relatee to the higltest and. best
bywhich ie a distinct concept developedI ro edIh t ,as mp ve properof t y

vnluatlon theoriste andpractitioners to answer an important question thal,^,

original concept does not address. This question is:

Should the existing Improven,ente nn the property be malntalned bt thelr cur{em

state or sitould they be alkered In some manner to mel<e tbem more valbabley'zi

Appraisal theory holds tliat as long as the value of a property as improved
tAe^d beshest anrthan the value of the land as thoughvacant, thehlgtgrea e M

etty ae improved. Tn practice, hmvever, a propetty vwni>};rof thee' d
_p pte us o

who is redeveloping a parcel of land mayremove an impruvement even whst
i'd ;a^1 Mnt 6ttixe value of the propetty as impxoved exueeds the value of the vaca

itl oxInveators are ttot likely to pay large sume fux the underlying land simp
'"t liaeliold ontn the property until the value of the remaining improvemen

Y
decreased to zero. The costs of demolition aud any xesnaining impmvem

,{II61 1f°,^lla( 1 1i,.,71?

value are worked into the test of fmancial
feasibility for redevelopment of the land.

The timing of a specified use is an

important coneidexation in highest and beat
use analysis.In manyinstancee, a property's
highest and best use may change in the

foreseeable future. For example, the highest
and beat use of a farm in the path of urban -
growdr I:ould be for interim use as a farm,
with a futnre highest and best use as a

i 'it u^t1^^tH^li^41VeTJ1^'^?tr^{^+#^'';^i

residential subdivision. (Tha concept of interim use, which is a special situation
in highest and best use analysis, is discuesed in more detail later in tbis chapter.)
If the land is ripe for development at the time of the appraisal, there is no
interim use. If tire land has txo subdivision potential, its highest and best use
would be for continued agricultural use. In such situations, the immediate
development of the land or conversion of the improved property to its fumre
lughest and bestvse is usually not fmancisllyfeasible.

The inteneity of a use is anotirer impoxtent cunsideration. The present use
of a site may not be its highest and best use. The land maybe suitable for a
much biglter, or more intense, use, For instaucd, the highest and best use of a
parcel of land as dxough vacant may be for a 10-story office buffding, while the
office bullding that currently occupies dre aite has only three floors.

'1'♦?sting Criteria In Hlghest and Best UseAnalysis
In addition to being reasonably probable, the highest and best trse of botlt the

' land aa though vacant and the property as Improved must meet four implicit
criteria. That is, the highest and best use must be

. Physicallypossible

2, Legallypermissible

S. Financially feasible
4, Maximally productive

These criteria are often considered sequentially.s The tests of plrysical
,7 possibility and legal permissibiflty must be applied before the xamainutg tests
of financial feasibility and maxlmum producdvlty. A use may be financially
feasible, but thie is irrelevant if it is legally prohibited or physicatly impos-
ible,

Nthough the rsiteria are concldemd eeguentlellg it doee not menerwhetherlegal
permheihillty or physical poealbl@y le addressed qret, ptovided both ue conddered prior to
the tat offinaneia( fereibIDty. Maoy appmieen dew the andyeis ofhighest end best use es
a p:ecese ofell,vinndon, emcNna fmm ehewideet range of poeeible usee.The tcet oflcgxl
permhetbWty Is eometimee applied Fuet becanee it eltminaue eome altemative uepa md
doeenotrequlmacuettyengineeringnudy.Ital,otddbenotedthatdmfourcdteriacre .
interaenve end mavbe eooeldwedim m^eert.

\
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