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STATEMENT OF THE CASE AND FACTS

L01;E:tta Pack, trustee of the Maebelle W. Osborn Trust filed a declaratory judgment
action in the Licking County Court of Common Pleas on May 7, 2004." Charlotte Osborne is the
sole beneficiary of the Maebelle W. Osborn Trust. This trust was created on October 7, 1987.
Charlotte Osborn applied for Medicaid benefits on May 7, 20047 She was denied those benefits,
by the Licking County Department of Job and Family Services (hercinafter 1‘efel'1‘éd to as
“LCDJFS™) because her assets exceeded the statulory threshold limit for eligibility due to her
status as béneﬁciary of the Maebelle W. Osborn Trust.*

The complaint for a declaratory judgment that was filed on May 7, 2004 was filed against
LCDJES. The complaint requested that the common pleas court declare that the Maebgllé‘ W.
Osborn trust should not be counted as an available resource for Medicaid eligibility pu1poses.5
The answer of the LCDJFS was filed on May 27, 2004. Throughout these proceedings the
LCDJFS indicated that rthe trust corpus, which consisted of $265,000, exceeds the Ohio
Administrative Code asset threshold amOL.mt of $1500. An Order of Reference, Pursuant to Rule
53 of the Ohio Rules of Civil Procedure was entered élld the matter wés turned over to the

magistrate on September 22, 2004. Plaintiff’s motion for Summary Judgment was filed on

October 12, 2004, indicating that the Maebelle W, Osborn Trust should not be counted as an

"If this Court would like the Licking County Department of Job and Family Services to
brief the issue of the appropriateness of filing a declaratory judgment action before the
administrative remedies have been exhausted as raised in the Memorandum n Support
Jurisdiction of Appellant Licking County Department of Job and Family Services, Appellant
would supplement its brief accordingly.

? See Complaint for Declaratory Judgment and Reformation of Trust filed May 7, 2004,

? See Amended Magistrate’s Decision with Findings of Fact of Conclusions of Law filed
January 19, 2005.

* See Amended Magistrate’s Decision with Findings of Fact of Conclusions of Law filed
January 19, 2005.

* See Complaint for Declaratory Judgment and Reformation of Trust filed May 7, 2004,
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available resource for Medicaid eli gibility pm'poses under- the appropriate code sections as it

contains “ascertainable standards™ and therefore mirrors this Cowrt’s decision in Young v. OQhio

Dept. of Human Serv. (1996), 76 Ohio St. 3d 547. However, the LCDJFS filed a

Memorandum Contra Plaintiff’s Motion for Summary Judgment on October 25, 2004, stating
that the decision in Young was. rendered moot by the enactment of Ohio Revised Code Section
5111.151. Upon hearing the oral arguments of both S‘idGS and a stipulation entered by the parties
that the LCDJFS memorandum contra to PlaintifC’s Motion for Summary Judgment also
contained a Cross-Motion for Summary Judgment, the Plaintiff’s Motion for Summary Judgment
was denied on December 17, 2004. LCDJFS has denied and continues to deny that Charlotte
Osborne is eligible for Medicaid benefits. Objections to the magistrate’s decision were filed on
September 22, 2004,

| The Court of Comumon Pleas then affirmed the decision of the magistrate and as a result,
Loretta Pack, filed an appeal in the Licking County Court of Appeals, Fifth Appellate District on
July 25, 2005. Appellant’s Merit Brief was filed on October 3, 2005. The Fifth District Court of
Appeals opined that the lower court erred as a matter of law in denying trustees motion for
summary judgment because the laws and rules in effect at the time an inter vivos trust is created
should be used to detell"mine Medicaid eligibility. In this case, the trust corpus consisted of
$265,000 and the language at issue is as follows:

Income and Principal

(a) The Trustee may, until the death of her daughter, CHARLOTTE

OSBORN, distribute to or expend for the benefit of MAEBELLE W.
OSBORN, CHARLOTTE OSBORN, ARTHUR ELWOOD OSBORN
and LORETTA PACK so much of the principal and the current or
accumulated income thercfrom, at such time or times and in such
amounts and manner as the Trustee, in her sole discretion, shall
determine. Any amounts of income, which the Trustee shall determine
not to distribute fo or expend for the benefit of MAEBELLE W.
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OSBORN, CHARLOTTE OSBORN, ARTHUR ELWOOD OSBORN

and LORETTA PACK, may be accumulated. _

In making such distribution is my intent that my Trustee use income or

principal for the benefit of my children only for purposes other than

providing food, clothing or shelter that is to be used only to meet

supplemental needs over and.above those met by entitlement benefits.
After the decision by the Fifth District Court of Appeals, the Licking County Department of Job
and Family Services filed a Motion to Vacate for Lack of Subject Matter Jurisdiction and/or
Motion for Reconsideration and/or Motion to Certify Conflict on May 17, 2006. The Appellee’s
(previously referred to as Appellant in the Court of Appeals) reply to said Motion was filed on
May 31, 2006. The Court of Appeals denied the Motion to Vacate as well as the Motion for
Reconsideration but .grantcd the Motion to Certify Conflict. Then, the Licking County

Department of Job and Family Services filed a Notice of Appeal and Memorandum in Support of

Jurisdiction with this Court. This Court certified the conflict and accepted the appeal.
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ARGUMENT .

Proposition of Law No. I

The applicable Medicaid eligibility rules are those in effect at the time an
application aund/or eligibility review is commenced for Medicaid and not
those in effect at the time of the creation of an inter vivos trust because rights
to Medicaid have not vested in an individual who has not yet applied for, or
is not eligible to receive, such benefits,

A. Introduction

Charlotte Osbom applied for Medicaid benefits on May 7, 2004. % The Appellant,
Licking County Department of Job and Family Services, made the dctermi'na.tion that Charlotte
Osborn is not entitled to Medicaid benefits based on application of the criteria then in effect as
established by the state of Ohio as a condition of participating in the féderal Medicaid program.

Medicaid is not an entillement. Medicaid was enacted for the purpose of providing
“federal assist'ance to States that choose to reimburse certain costs of medical treatment for needy

persons.” Harris v. McRae (1980), 448 U.S. 297, 301.

The history of Medicaid and its purposes is best described in the case of Estate of Marx

v. Albers 97 CV 000791, Cler_rimnt County Court of Common Pleas, unreported (Slip
Copy) as follows:

Title XIX of the Social Security Act established the Medicaid program.
42 US.C. 1396 et seq. The purpose of the program is to furnish
medical care to those whose resources were insufficient to meet the
costs. of necessary medical services. 42 U.S.C. 1396, States
participating in the program are required to develop a plan for
determining the eligibility of individuals seeking medical assistance.
42 1J.S.C. 1396a(a). The state plan is required to establish “reasonable
standards” which takes into account these income and resources that are
available to the applicant. 42 U.S.C. 1396a(a)(17).

® Sec Amended Magistrate’s Decision with Findings of Fact of Conclusions of Law filed
January 19, 2005.
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Two typcs of recipients have (raditionally received Medicaid
Assistance.  The first group, the “categorically needy,” are those
already receiving gencral welfare payments under the Aid to Families
with Dependant Children Program, 42 U.S.C. 601 et seq., or the
supplementary Security Income Program (“SSI7), 42 U.S.C. 1381 et
seq. .

The Medicaid laws require all participating states to provide benefits
lo the “categorically needy.” These are persons whose incomes are too
high to qualify for one of the categorical programs, but who need
assistance base on the costs of their medical care. 42 US.C.
13969(a)(10)(A)(11). Providing Assistant to the “medically needy” is
optional for those states that participate in the general medical
program. Id.

Ohio has chosen to participate in the federal Medicaid program. See, O.R.C. 5111.01 et
seq. Therefore, Ohio has developed “reasonable standards™ as mandated by federal law to
determine the eligibility of applicants/recipients to receive Medicaid benefits. These standards
are set forth m Ohio Administrative Code Scction 5101:1-39 et seq. and Ohio Revised Code
Section 5111.01 et seq.

The Ohio General Assembly has enacted Ohio Revised Code Section 5111.151 which
provides rules for eligibility determinations involving Medicaid and trust assets. This section
provides criteria for determining whether to count as an available resource a trust that has been
created by the applicant or for the applicant by another individual. Section 5111.151 states, for
our purposes, in relevant part, that:

{G)(1) A trust or legal instrament or device similar to a trust shall be

considered a frust established by an individual for the benefit of the

applicant or recipient if all of the following apply: '

(a) The trust is created by a person other than the applicant or

recipient. _ _
(b) The trust names the applicant or recipient as a beneficiary
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(c)} The trust is funded with assets or property in which the
applicant or recipient has never held an ownership interest
prior to the establishment of the trust.

(2) Any portion of the trust that meets the requirements of division
(G)(1) of this section shall be an available resource only if the trust
permits the trustee to expend principal, corpus, or assets of the trust for
the applicant’s or recipient’s medical care, comfort, maintenance,
health, welfare, general well being, or any combinafion of these
purposes : :

(3) A trust that meets the requirements of division (G)(1) of this

section shall be considered an available resourcc evell if the trust
contains any of the following types of provisions:

(a) A provision thal prohibits the trustee from making payments
that would supplant or replace Medicaid or other public
assistance;

(b) A provision that prohibits the trustee from making payments
that would impact or have an effect on the applicant’s or
recipient’s right, ability, or opportunity to receive Medicaid or
other public assistance;

(c) A provision that attempts to prevent the trust or its corpus or
principal from being counted as an available resource.

(4) A trust that meets the requirements of division (G)(1) of this
section shall not be counted as an available resource if at least one of
the following circumstances applics:

(a) If a trust contains a clear statement requiring the trustee to
preserve a portion of the trust for another beneficiary or
remainderman, that portion of the trust shall not be counted as
an available resource. Terms of 4 trust that grant discretion to
preserve a portion of the trust shall not qualify as a clear
statement requiring the trustee to preserve a portion of the trust

(b) If a trust contains a clear statement requiring the trustee to use
a portion of the trust for a purpose other than medical care,
care, comforl, maintenance, welfare, or general well being of
the applicant or recipient, that portion of the trust shall not be
counted as an available resource. Terms of a trust that grant
discretion to limit the use of a portion of the trust shall not
qualify as a clear statcment requiring the trustee to use a
portion of the trust for a particular purpose.
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The General Assembly, as required by fedreral‘ law, has established cnteria for
determining Medicaid el gibility. The above rule was in effectrat the time that Charlotte Osborne
made her apglication for Medicaid benefits. Therefore, based on these rules and those contained
in Ohio Administrative Code 5101:1-39-27.1, the Licking Department of Job and Family
Services determined that Cha'rlotte Osbome was not eligible to receive Medicaid benefits.” The
Licking County Department of Job and Family Services applied the rules in effect at the ume of
the application/eligibility revicw.

B. The intent of the legislature was to have the rules for Medicaid

eligibility apply as they are wrilten and in effect as of the date an
application for benefits is made

* Eligibility for Medicaid benefits are determined based upon the regulatory language in
effcct at the time an application for benefits is commenced.  Accept for the Court of Appeals in

this case, this rule has been consistently [ollowed by the lower courts. See, Martin v. Ohio

Dept. of Hum Sves. (1998), 130 Ohio App. 3d 512, 524 (2™ Dist.); Metz v. Ohio Dept. of

Hum Sves. (2001), 145 Ohio App. 3d 304, 309 (6™ Dist.); Prior v. Ohio Dept, of Hum. Svcs.

(1997), 123 Ohio App.3d 381, 386; and, Mitler v. Ohio Dept. of Hum. Sves. (1995), 105 Ohio

App.3d 539, 543.°

7 Appellee has never disputed that if this version of the rule is applied to her situation
than she was properly determined to be ineligible for benefits. Instead, she has consistently
argued that it is improper to apply this version of the rule to her. Rather, she has claimed that the
Medicaid rules in effect at the time the trust was originally created (i.e. 1987) was the proper set
of rules applicable to her situation.

¥ Indeed, this Court has itself chosen, in a somewhat analogous case, to apply Medicaid
rules contained in “the plain regulatory language in effect at the time this litigation arose” rather
than apply older or newer versions of Medicaid rules. See, Young v. Ohie Dept. of IJum. Svcs.
(1996), 76 Ohio St.3d 547, 551. The same rules of eligibility were in effect both at the time of
the appellee’s application for benefits as well as at the time the appellee formally instituted
liigation.
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“A former statute only' applies if rights or obligations have been acquired under the

former statute.” Miller v. Ohio Dept. of Hum. Sves. (1995), 105 Ohio App.3d 539, 543 citing

Coca-Cola Bottling Corp. v. Lindley (1978), 54 Ohio St.2d 1. In deviating [rom this well-

established rule the Court of Appeals misconstrued the holding of this Court’s prior opinion in

Ohio Citizens Bank v. Mills (1989) 45 Ohio St.3d 153. In that case this Court held that the law
iﬁ effect at the time of the creation of an inter vivos trust was to be applied in order o determine
the grantor’s iﬁifentions. What that case did not say, however, is that a grantor’s intention was
paramount over and above a subsequent legislative énactmcnt should the subsequent énactmenl
conflict with the grantor’s intenl. Indeed, this Court recognized that “[w]hile the general rule ...
is that the law existing at the time an inter vivos trust is executed is the law which applies, a
subsequent legislative enactment ... may apply, depending on the intent of ‘the General
Assembly.” Id. at 157. There can be no reasonable argument that the General Assembly

iniended for Medicaid rules in effect at the time of the creation of an infer vivos trust control

Medicaid eligibility in perpetuity. This is especially so since so much of Medicaid eligibility

(and funding) is controlled by the Federal government. The Court of Appeals herein entirely

fatled to take mto account the fact that the General Assembly has the authority to modify the law
notwithstanding it being contrary to the intentions of a grantor of an infer vivos trust. Such a
application is not prohibited.

Applying the law in effect at the time an apﬁlication for benefits is 1-nadf: is a
“prospective” apialicatioﬁ of the law. Statutes that reference past events, in this case execution of

a frust agreement, to cstablish current status have been held not to be retroactive. Plavean v.

|School Employees Retirement System (1994), 71 Ohio St.3d 240, 243 (disability

determination necessarily takes place after application and thus in the present, although the
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timing of the benefits payments is related béck to the date of the first incapacity or the date the |-
applicant last received compensation). The right to receive beneﬁté “flows from a current right
to apply and a current computation of eligibility for benefits.” Id. at 243, “If the right to receive
certain benefits is a present right, it is not retrospective simply because it references past events.

1d. at 243 citing State ex rel. Bouse v. Cickelli (1956), 165 Ohio St. 191 2

Even ilf the intent of the grantor of thre trust herein was to keep the trust from b.eing
counted as an available resource for purposes of Medicaid eligibility, that intent cannot be
legally enforced because the léw, as it stood at the time she applied for benefits, did not allow for
that intent to be carried out. Il"_ldeed, if the Court of Appeal’s blanket _dgtermiﬁation that a
grantor’s intention as gleaned from the law in effect at the time a trust is created is controlling
above all else, including subsequent changes in the law, absurd possibilities exist.

For example, assume that a trust was created prior to the Civil Rights Acts of the 1960°s
which provided for a donation to a publicly funded schooi or university but that this donation
was expressly conditioned upon that school or university not enrolling aﬁy African-Americans.
Would anyone doubt that despite tﬁe clear intention of the grantor, the law would not permit that
intent to be carried into effect? Similarly, assume that a trust expressly provides for a donation
to an organization that has, since the crcation of the trust, become a known supporter of
térrorism. Undoubtedly, Ohio law (and likely Federal law)} would not permit the grantor’s

intention to be carried into effect.

_ ? In this instance, even if seen as a retrospective application of law, it would be
appropriate. “Section 28, Article Il of the Ohio Constitution prohibits the General Assembly
from passing retroactive laws and protects vested rights from new legislative encroachments.”
Smith v. Smith (2006), 109 Ohio St.3d 285, 286, citing, Vegel v. Wells (1991}, 57 Ohio St.3d
91, 99. Conversely, the General Assembly is empowered to apply new laws to old events as long
as a party’s rights under the old law has not “vested”. Until a party’s eligibility for Medicaid
benefits is determined (which, of course can only come after one has applied for benefits), no
rights to such benefits are “vested”.
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"fhe Cou1“t- of Appeais decision improperly extrapolated the Mills hold;ng that a grantor’s
intention 1s determined by then existing law, mto a rule that the legal effect of that iniention 1s
also determined by then existing law. This was clearly not intended by the Mills Court as 1t
would subjugate legislative policy changes to individual intent of all grantors of trusts. As
applied to this situation, the intent of the grantor would control how Medicaid eligibility is
determined at all times in the future. The grantor would, in essence, have the ability to tell the

government how to admunister a governmental program.

CONCLUSION

Medicaid eligibility tules should be those in effect .;a_t the timg an application and/or |
eligibility review is commenced for Medicaid aud not those in effect at the time of the creation
of an infer vives trust. Any other conclusion improperly gives a grantor of a trust unlimited
anthority to define Medicaid eligibility. Rights to Medicaid have not accrued to an individual
until an application is filed indicating that the individual would like to have their assets reviewed
to determuine their eligibﬂity for Medicaid. Therefore, past events and the past intention of a
settler of a trust agreement should not effect current rights and obligations related to the
implementation of a goyernmen’tal benefits program. Any contrary conclusion renders all sorts
of governmental beneﬂts programs — not just Medicaid — subject to the whims of individual

granfors.
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and Ara G. Mekhjian, Assistant Attorney General, Counsel for Amicus Curiae, 30 East Broad
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NOTICE OF APPEAL OF APPELLANT
LICKING COUNTY DEPARTMENT OF JOB AND FAMILY SERVICES

Appellant, the Licking County Department of Job and Family Services, gives notice of its
discretionary appeal to this Court, pursuant to Ohio Supreme Court Rule II, Section 1(A)(3),
from a decision of the Fifth District Court of Appeals, journalized in Case No. 05CA83 on May
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Licking County, Case No. 05 CA 83 ' 2

Wise, P. J.

{1]1} Appeilant Loretta Pack, Trustee of the Maebelle W, Osborn  Trust
("Appellant”), ap_peals the decision of the Licking County Court of Common Pleas that
granted Appellee Licking County Department of Job and Family Services’ {“LCDJFS")
cross-motion for summary judgment and denied appellant's motion for lsummary
judgment. The following facts give rise to this appeal.

{ﬁ]z} This case involves the right of Charlotte Osbbm to receive Medicaid
benefits and other services. Charlotte is a sixty-one year old woman who is physically
and mentally disabled. Charlotte resides with her brother and sister-in-law. ThE},;’ have
been providing in-home cére for her since the death of herlmother, Maebelle Osbormn, in
December 1991.

{'ﬁﬁ} During the past few years, Charlotte has experienced physical setbacks
that have required three short-term rehabilitation stays in a nursing home. Chérlotte
does not presently receive services or medical benefits from LCDJFS. However, these
health and support services are needed, for Charlotte, to maintain her present living
arrangement. Charlotte will likely require Medicaid health care benefits, fro.m LCDJFS,
for the remainder of her life.

{14} ©Cn May 7, 2004, Charlotte épplied for Medicaid and Home & Commuriity
Based Services. LCDJFS determined that Charfotte was not eligible for Medicaid
benefits and services becausé of her beneficiary interest in the Osborn Trust, which has
a corpus of approximately $265,000.00. On this same date, appellant filéd a cil
compiaint, for declaratory judgment, and in the a‘Iternative, reformation of the Osborn

Trust. Three days after filing the complaint, the trial court appointed a guardian ad litem
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for Char!ottel Osborn. The trial cqurt conducted a pretrial and referred this matter to a
magistrate. On October 12, 2004, appellant filed a motion for éummary judgment,
LCDJFS responded to appellant's motion for summary judgment and filed a cross-
motion for summary judgment.

{15} On December 17, 2004, the magistrate issued his decision granting
LCDFS motion for cross-summary judgment and denying appellant's motion for
summéry judgment. Pursuant to Civ.R. 52, appel'la'nt fequested the magistrate to issue
sieparate findings of fact and conclusions of law. The magistra_te filed an amended
decision, on January 19, 2005, centaining conclusiohs of law.

{76} Inits amended decision, the magistrate made the followin_g findings:

{7} "l The Licking County Department of Job and Family Services correctly
determined that the Trust is a countable resource for purposes of determining Medicaid
eligibility because it correctly disrégarded the d'iscretionary clause contained in the
Maebelle W. Osborn Trust, per the Ohic Revised Code and the Administrative Code.

| {98} “ll. The Trustee of the Maebelle W. Osborn Trust can b.e compelled to
invade the trust principal for the medical care and proper maintenance of Charlotte
| Osborn as she has an ownership interest in the Trust whéch she caﬁ'accesé through the
courts.

{79} "lll. The Young and Carnahan decisions are rendered moot by the
amendments to Ohio Administrative Code Section 5101:1-38-27.1 and the enactment of

Ohic Revised Code Section 5111.151.

P6
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{1 0}- ‘IV. The Maehelle W Osbaorn Trust cannaot be feformed because the intent
of the settlor cannot be ascertained within the bounds of law.” Arhended Magistrate’s
Decision with Findings of Fact and Conclusions of Law, Jan. 19, 2005, at 2-4.

{111} Thereafter, appellant filed'objections to the magistrate’s decision. On
June 16, 2005, the trial court affirmed the magistfate’s decision finding the Osborn Trust
is required to be counted as an available resource in accordance with R.C.
5111.151(GY(2). The trial court also found that R.C. '51-11.151(6)(4)(3) does not apply
to the Osborn Trust because the trust does not require that any portion of the trust or
any part of the income and principal be 'setr aside for other beneficiaries or
remaindermén. Judgment Entry, June 16, 2005, at 1. The trial court filed a judgment
entry nunc pro tunc on June 30, 2005, reaching the same conclusibn.

{112} Appellant timely filed a notice of appeal and sets forth tﬁe following sole
assignment of error for our consideration: | |

{113} "1 THE LOWER COURT ERRED, AS A MATTER OF LAW, BY
DENYING APPELLANT TRUSTEE'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING APPELLEE LCDJFS' CROSS-MOTION FOR SUMMARY JUDGMENT, IN

ITS ENTIRETY.”

Summary Judgment Standard

{114} Summary judgment proceedings present the appellate court with the
unique oppertunity of reviewing the evidence in the same manner as the trial court.
Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36. As such, we must

refer to Civ.R. 56 which provides, in pertinent part:

P7 | _ - 5@9\




Licking County, Case No. 05 CA 83 5

{1]1_5}. T Summary judgment shal.l be rendered.'forthwith if the pleadings,
depositions, answers to interrogatorr’és, written admissions, afﬁdévits, transcripts of
evidence in the pending case and written stipulations of fact, if any, timely filed in the
action, show that there is no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter ofréaw. o A surhmary jﬁdgment sH’ali not be
rendered unless it appears from such evidence or stipuiatioq and only therefrorﬁ, that
reasonéble minds can come to but one conclusion and that conclusion is adverse to the
party against whom the motion for summary judgmeht is made, such part-y_ being
entitled to have the evidence or stipulation construed most strongly in the party’s favor.

{'ﬂ,’l 6} Pursuant to the above rule, a trial court may not enter summary judgment
if it appears a material fact is genuinely disputed. The party moving for surhmary
judgment bears the initial burden of informing the trial court of the basis for its motion
and identifying those portions of t_he record that demonstrate the absence of a Qenuine
issue of material fact. The moving party may not make a conclusory assertion that the
non-moving party has no evidence to prove its case. The moving party must specifically
point to some evidence which demonstrates the'non-moving party' cannof:support its
claim. If the moving party satisfies this requirement, the burden shifts to the'non—m_o-ving
barty to set forth specific facts demonstrating there is a genuine issue of rﬁaterial fact for
trial. Vahila v. Hall, 77 Ohio St.3d.421, 429, 199?’—Ohi0—259, citing Drasher v. Burt,
(1986), 75 Ohio St.3d 280. It is based upon this standard that we review appellant’s

sole assignment of error.

pS | o 6‘&*3-
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I

{917} Appellant maintains the trial court erred when it grantéd the cross-motion
for summary judgment filed by the LCDJFS and d'enied her motion for summary
judgment. We agree.

{918} Maebelle Oshorn executed the trust at issue on October 7, -1'987, and
.subsequently died on December 27, 1981. Between the date of the execution of the -
trust and the date of‘Chariotte’s application for Medicaid b-enefits, Ohio's Medicaid
regulations cbnceming trust beneficiéries changed eright times.”

{118} The language of the trust at issue in the case sub judice provides as
follows:

{520} "2. Dispositive Provisions:

“Income and Principal

{1121} “(a) The .Trusteer may, until the death of her daughter CHARLOTTE
OSBORN, distribute to or expend: for the benefit of MAEBELLE W. OSBORN,
CHARLOTTE OSBORN, ARTHUR ELWOOD OSBORN and LORETTA PACK s¢ much

| of the principal and the current accumulated income therefrom, at such time or times
and in such amounts and manner as the Trﬁétee, in her soie discretion, shall determine.
Any amounts of income. which fhe Trustee shall determine not to distribute to or to
expend for the benefit of MAEBELLE W, OSBORN, CHARLOTTE OSBORN, ARTHUR

ELWOOD OSBORN and LORTETTA PACK may be accumulated.

'See O.AC. 5101:1-39-27.1. This regulation was revised on the following dates: Oct.
1,1989; Dec. 16, 1989; Oct. 1, 1991, Sept. 1, 1982, Feb. 1, 1895; Apr. 27, 1995; July 1,

1996; and Nov. 7, 2002,
P9 | ?fb“#ﬁi%
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{%22} “In making such distribution (sié) is my intentlthat my Trustee use income
or principal for the beneﬁ't of my children only for purposes other fhan providing food,
clothing or shelter that is to be Vused only to meet supplemental needs over and above
those met by entitlement benefits.” _Trust Agreement, Oct. 7, 1987, at 2.

- {7123} One aspect of an applicant’s eligibility for Medicaid benefits aﬁd services
concerns a person’s available financial resources. In Ohio, a Medicaid recipient is
limited to $1,500.00 in countable resources. See O.AC. 5101:1-389-05(A}8). An
applicant's resources includes cash, pefsonal property, and real prqpe,rty that the
applicant can use to pay for his or her own support and maintenance, either because of
~an ownership interest in thg property or because the .applicant may legally access the
broperty and.convert it into cash. See O.A.C. 5101:1-39-05(A)(8).

{24} In addressing the issues raised in this assignment of error, we find it is first
necessary to determine the applicable law. Appellant maintains the applicable law is
the law existing at- the time of its creation, ébsent a contrary intent within the instrument
itself. In support of this argument,-appeltant cites the Ohio Supreme Court’s decision in
Ohio Citizens Bank v. Mifls (1989}, 45 Ohio St.3d 153. In this case, the Court held as
follows at paragraph two of the svllabus: |

{125} "Provisions of an inter vivos frust shall be governed by the law existing at
the time of its creation, absent a contrary intent within the instrument itself."

{1126} LCDJFS disagrees and instead argues thét because laws are presumed

to operate prospectively, the rules in effect on the date of application for Medicaid

benefits and services should apply. In support of its argument, LCDJFS cites the
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following two appellate court cases: Mariin v. Ohio Dept.'HQman Sery. (1998}, 130
Ohio App.3d 512, and Metz v. Ohic Dept.-_ Human Serv. (2001), 145 Ohio App.3d 304.

.{1]2?} Upon review of the cases cited by the parties, we find the O_hf'b Supreme
Court's decision in the Ohio Citizens Bank case dispositive of the issue concerning the
applicable taw to aﬁ)ply to the trust agreement. Although this decision was suBsequently
overruled by statute, the portion that was overruled concerned thé'“st.ranger to the
adoption” rule. The statute did- not effect paragrabh two of the syllabﬁs régarding the
law to apply when reviewing provisions of an inter vivos trust. Thus, we conclude the
Ohio Citizens Bank decision is the law in the State of Ohio in determining what version
of the law to apply to the provisions of an inter vivos trust. Further, we note the cases
cited by LCDJFS are appellate court decisions, from other districts, and are not binding
on this Court.

{f128) Accordingly, having concluded that we must apply the law in effect at the
 time Maebelle Osborn executed the trust agreement, we must now determine what law
was in éffect on October 7, 1987. The history of O.A.C. 5101,1-39-05 establishes that
the version of the code, in effect when Maebelle Osborn executed‘ the trust agreement,
was that dated June 10, 1985, The language in this version of C).A-.'C'. 5101:1-39-05 is
identical to the language the Ohic SUpr_eme Court considered in Young v. Ohio Dept. of
Human Serv., 76 Ohio St.3d 547, 1996-Ohio-70. Therefore, we find the Young decision
pertinent to the resolution oft_his matter.

{1129} In Young, “[f}he issue to be decided * * ¥ [was] whether a testamentary
trust that expressly prohibits the irustee from making any distributions that wouid affect

the beneficiary's Medicaid benefits constitutes a 'countable resource’ under the ODHS

P =yine
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Medicaid regulatory scheme set out in Ohio Adm.Code Charpter 5101 11-39." Id. at 547-
548. Although the Young decision involves a testamentary trust, as-opposed to an inter
vivos trust, we find the Court's analysis applicable because it involved the interpretation
of the same version of the Ohio Administrative Code. |

{130} We woﬁld note that in Young, the Court applied the regulafory Iarnguage in
effect at the time the litigation arcse és opposed to the regglatory language in effect-at
the time of its creation. Id. at 551. We find this distinction is based pon the fact that an
_ ihter vivos trust is created during the lifetime of a settlor and becomes effective in_:his or
her lifetime. Therefore, the faw in effect, at the time of its creation, should be applied.
However, a testamentary trust takes effect at the death of the settlor or testator. Thus,
the law in effect at the time of the settlor/testator’é death or at the time litigation arises
should apply.

{1131} The dispositional language of the trust at issue in the Young case
provided as follows: | |

{732} “(1) The share to be held for Grantor's daughter JANET LEE YOUNG,
shall be held, managed and distfibuted by the Trustee as follows: The Trustee shall pay.
such amounts of the net income and, in necessary, principal of this Trust as she deems
necessary for the benefit of JANET LEE YOUNG, provided, however, that the Trustee
sha“ not make any distributions‘of income or principal for the benefit of JANET LEE
YOUNG which shall render her ineligible or cause a reduction in any benefit she may be
entitled to receive, including, but not limited to, the following: institutional care provided
by the State or Federal government, Social Security, Suppiementary Security Income,

Medicare, and Medicaid. * * * Distributions of income or principal to or for the benefit of

P12 . - 64/)
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JANET LEE YOUNG shail be made liberally and generously, but not for the purpose of
providing for anything which could otherwise be provided for her by governmental or
otherassista-nce.” ld. at 548-549. 7

_ {1[337} The Ohic Supreme Court concluded the plain meaning of the above cited
language was that the father inténded to prov'ide his daughter with & éource of
supplementai suppon that would not jecpardize her access to basic assistance from
Medicaid. Id. at 551. The Court also found that under former O.A.C. 5101 1-39-05(8), a
resource will not be counted unless the applicant has both a legal interest in the
resource and the legal ability fo use or dispose of the resource. Id.  Because the
daughter had no control over the distributions that the trustee decided to make for her
benefit, she did not have the ability to use or dispose of the rescurce. Id. Thus, the
trust did -not meet the former requirements for accountabil'ity. Id.

{934} Although the language in the case sub judice is not identical to the
language addressed by the Court in Young, the language used results in the same
~ conclusion. First, the distribution of the principal and accumulated income is left to the
discretion of the trustee. Second, and most importantly, the distributions are not to be
made so as to eliminate eligibility for Medicaid benefits and serviceé. Based upon this,
we find, as did the Court in Young, that the plain meaning of the restrictive language in
the Maebelle Osborn Trust is intended to provide Charlotte with a source of

- supplemental support that would not feopardize herr access to basic assistance from

Medicaid.
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{135} Appellant's sole assignment of error is sustained.-

{7136} For the foregoing reascns, the judgment of the Court of Common Pleas,

Licking County, Chio, is hereby reversed.

By: Wise, P. J.

Gwin, J., and
,-/.7

p |
.-’/// / / L
J%cff ,////

Hoffran, J., concur.

HQN JOHN W. WISE

Li) %am

HON. W SCOTT GWIN _

////W%%?////ﬁﬁ

HON. WILLIAM B. HOFF

JWW/d 427
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IN THE COURT OF APPEALS FOR LICKJNG COLNTY. OHIO
FIFTH APPELLAT{E/D[STR?C s .

LORETTA PACK, TRUSTEE QF THE
MAEBELLE W. OSBORN TRUST

Plaintift-Appellant

Ve - .. JUDGMENT ENTRY

CHARLOTTE OSBORN, BENEFICIARY
OF THE MAEBELLE W. OSBORN
TRUST, et al.

Defendant-Appellee ) Case No. 05 CA 83

For the reasons stated in our accompanyingr Memorandum-Opinion, the
judgment of the Court of Common Pleas of Licking County, Chio, is reversed.

Costs assessed to Appeliee LCDJFS.
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HCJN JOHN W. WISE

o SCOTT GWIN.
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FILED

IN THE COURT OF APPEALS FOR LIGKING COUNT |
FIFTH APPELLATE DISTRICT 7% J16 1 & 01

LICHENG CCRET OM
HARY B WALTHERG

LORETTA PACK, Trustee of the
MAEBELLE W. OSBORN TRUST, et al

Plaintiff-Appeltant
vs. : JUDGMENT ENTRY
CHARLOTTE OSBORN, Beneficiary of
The MAEBELLE W. OSBORN TRUST,

et al. :

Defendants-Appellees Case No. 05 CA 83

This matter is before the Court upon Appellees’ motion to vacate for lack of
subject matter jurisdiction, or in the alternative, motion for reconsideration, or in the -
| alternative, motion to certify a conflict.

A. Lack of Subject Matter Jurisdiction

As to the issue of subject matter jurisdiction, appellees'fnaintain a declaratory
judgment action is not available for the purpose of determining Medicaid eligibility, .
Specifically, appellees argue the Licking County Department of Job aﬁd Family Services
("LCDJFS") already determined the eligibility of Charlotte Osborn, pursuant-'to O.AC.
5101:1-39-27.1 and found that she had available resources beyond those permitted in
or_der to qualify for Medicaid benefits.

We disagree and conclude the trial court -had‘_jurisdiction to hear this matter for
the following reasons. An appeal pursuant to R.C. Chapter 119, which LCDJFS

'er(. \ bb@
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contends is the appropriate action, is pending before the trial court. However, the trial
court stayed the R.C. Chapter 119 appeal, from the denial of Medicaid benefits, while
the declaratory judgment action was resolved by this Court on appeal. -

Based upon these facts, we conclude the trial court properly exercised
jurisdiction in the declaratory judgment action. The declaratory judgment action did not
decide the issue pending in the administrative appeal (i.e. whether Charlotte Osborn is
entitled to Medicaid benefits..) Rather, the declaratory judgment action merely
determined whether the trust is intended to provide Charlotte with a source of
supplemental. support that would not jeopardize her access to basic assistance from
Medicaid. Appellant correctly points out that the pending R.C. Chapter 119 appeal will
determine Charlotte Osborn's eligibility for Medicaid benefits. While the trust was the
-only reason cited by LCDJFS for denial of beneﬁts,- there may be other reasons for
denial which LCDJFS may raise.

Accordingly, the trial court did not fack subject matter jurisdiction to hear

appeilees’ declaratory judgment action.

B. Motion for Reconsideration

LCDJFS ne‘xt requests this Cbuf[ to reconsi.der its decision pursuant to App.R.
26{A). WQ decline to do so finding, pursuant to Ohio Citizens Bank v. Mills (1989), 45
Ohio St.3d 153, that the law in effect at the time Vof the creation of an inter vivos trust
governs, absent a contrary intent. See Mills at paragraph two of the syllabus.

Appellees’ motion for reconsideration is denied.

P17 | | HO&\



C. Motign to Certify a Conflict

Pursuant to App.R. 25, LCDJFS maintains our judgment, in tiie case sub judice,
15 In conflict with judgments rendered by several other courts of appeals in this state on _
the same question. LCDJFS cites four cases which it represents are in conflict with our
decision. These cases are as follows: |

1. Metz v. Chio Dept. ofHuman Serv. (2001), 145 Ohio App.3d 304;

2. Martin v. Ohio Dept. of Human Serv. i1998), 130 Ohio App.3d 512;

3. Prior v. Ohic Dept. of Human Serv. (1997), 123 Ohici App.3d 381; |

4. Miller v. Chio Debi. of Human Serv. (1895), 105 Chic App.3d 539.

We have reviewed each of the above cases. We find our judgment is in conflict
with all four cases. i-iowever, we would note that three of the cases cited by LCDJFS,
Martin, Prior and Miller, hold that the law in effect on the date of the eligibility review
applies. However, the Mefz case holds that the law in effect at the time the trust
became irrevocable applies. in any event, all four cases conflict with our holding.

Accordingly, we sustain the motion to certify a conflict with other appellate
districts and submit the‘following issue to the Ohio Supreme Court for revie.w-and final
resclution:

Whether the Medicaid eligibility rules are those in effect at the time of the

creation of an inter vivos trust or those in effect on the dat,e of eligibility review?

yd

,/»/ zx/a//éf/// LY s
¢} JZi e —

IT 1S SO ORDERED.
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Judge
Thomes M. Marcelain

740-349-6186

Judge
Jon R. Spahr
740-349-6181

Courthouse

Newark, OH 43055

Loretla Pack, Trustee of

IN THh COURT E)F COMMON PLEAS LICKING COUN'__TY OHIO

2005 JAN 19 P 3 ug
the Maebelle W. quOIII_,TllIS‘t, | g‘"" é E g Hj

¥

.

Plaintiff,

R Case No. 04 CV 589

Charlotte Osborn, Beneficiary of
The Maebelle W. Osborn Trust, ¢t al.,

Defendants.

AMENDED MAGISTRATE'S DECISION WITH
FINDINGS QF FACT AND CONCLUSIONS OF LAW

The above-captioned matter came before the Court on Motions for Summary Judgment
filed by Plaintiff and Defendant, Licking Céunty Department of Job and Family Services,
hereinafter referred to as “LCJFS.”  On Decembe; 17, 2004; a Magistrates’” Memorandum of
Decision was filed finding in favor of LCJFS. Plé.intiff tiled a request fC;I findings of fact and
conclusions of law pursuant to Civil Rule 53. For this reason, this Court amends its previous
Decision to include the _folloWing findings of fact and conclusions of iaw.: :

FINDINGS OF FACT

As indlicaled, this matter is before the Court on Cross-Metions for Sumumary Judgment.
The Parties agree to the facts at issue, and each Party cutlined Lhe_tmdisputed facts in their
regpeclive Memoranda. Therefore, this Court need not make findin gs of féct in order to make a
determination of the legal issues at hand. Generally, however, the facté are as follows:

The Defendant, LCJFS, denied Medicaid benefits to Charlotte Osborn, beneficia_fy of the
Maebelle W. Osborn Trust on the basis that the trust is a countable resource for Medicaid
eligibility purposes. Applying Ohio Administrative Code Sections 5101:1-39-03 and 5101:1-39-

271 as well as Ohia Revigsed Code Secton 5111.151, the LCJFS determined that the resources of
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Charlotte Osborn exceeded the $1500 resource limitation and therefore, denied Medicaid

benefits.

CONCLUSIONS OF LAW

I. The Licking County Department of Job and Family Scrvices correctly determined
that the Trust is a countable resource for purposes of determining Medicaid
eligibility because it correctly disregarded the discretionary clause contained in the
Maebelle W. Osborn Trust, per the Ohio Revised Code and the Administrative

Code.

Laws are presumed to operate prospectively. Martin v. Ohio Dept. of Hum. Sves.

{1998), 130 Ohio St. App. 3d 512, 524 (201 Dist.). See also Metz v. Ohio Dept. of Hum. Sves.

(2001), 145 Ohio App. 3d 304, 309 (6 Dist.). The LCJFS correctly applied the rules in effect at
the time of the May 7, 2004 application for Medicaid benefits. These rules establish that an
individual, in order 1o be eligible for Medicaid, cannot have rescurces that exceed $1500.

In order for LCTES to determine an applicant’é resources, it has to look to the exemptions
listed in Ohio Administrative Code Section 5101:1-39-27.1 and Ohio Revised Code Section
5111.151.

In this case, the Defendant LCJFS applied the exernptions and correctly determined that
the discretionary clause is not a clear slatement of intent of the settlor as required by the Ohio
Revised Code. Th-erefore, the discre‘riornary clause was correctly exduded and:the Macbelle W.

Osborn Trust is a countable rescurce for Charlotte Osborn’s Medicaid eligibility.

II. The Trustee of the Maebelle W, Osborn Trust can be compelled to invade the
trust principal for the medical care and proper maintenance of Charlotte
Osborn as she has an ownership interest in the Trust which she can access

through the courts,
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An applicant for Medicaid is not entitled to its benefits. The persom applying for
Medicaid benefits must be deemed eli gible to receive them. The State is not required to pay for
the medical care and maintenance of an individual who has the means to do so,

In this cése, the person solely responsible for the support of Charlotte Osborn is
Charlotte Osborn through her agent, the trustee of the Maebelle W. Osborn Trust. See Bureau

of Support v. Kreitzer {1968), 16 Ohio St. 2d 147. Therefore, the frustee has an obligation and a

fiduciary duty to provide for the care and maintenance of Charlotte Osborn. In re Gantz, 1986
WL 12960 {Ohio App. 5t Dist.). If the trustee has not done so or will not do so, Charlotte
Osbarn can compei the trustee through the cowt system to pay for her medical care and

support. Kreitzer, 16 Ohio St. 2d 147

111 The Young and Ca1‘nahan decisions are rendered moot by the amendments to
Ohio Administrative Code Section 5101:1-39-27.1 and the enactment of Ohio
Revised Code Section 5111.151.

In Young, the court has stated that “Jw]e prefer to rely on the plain regulatory language

in effect at the time this litigation arose.” Young v, Ohio Dept. of Hum. Svcs., 76 dhio St. 3d
547.

Thus, relying on the current and plain regulatory language, it is clear that the holding in
Young, in its interpretation and appﬁéation of the former .Ohio Adnmﬂén'ative Code Section
510] 11-39-27.1, is not applicable to the case at bar. The Trustee applied for Medicaid benefits for
Charlotte Osborn on May 7, 2004, well after the loophole was closed by. the revisicn of Ohio
Administrative Code Section 5101:1-39-27.1 effective April 27, 1995 and July 2, 1996.

The holding in Carnahan (2000), 139 Ohio App. 3d 214 is similarly inapplicable. That

case also involved “restrictive lanpuace” in a trust. However, the newly amended Qhic
o

(U]
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Administrative Code Section 5101:1-39-27.1 and newly enacted Revised Code Section 5111.151
clearly mstructs the LCJFS to disregard such language and therefore renders Carnahan moot.

Iv. The Maebelle W. QOsborn Trust cannot be reformed because the intent of the
settlor cannot be ascerfained within the bounds of law.

In order for a trust to be reformed, the Court must interpret the trust according to the

Grantor's intent, Domo v. MecCarthy (1993), 66 Ohio 5t. 3d 312, 318. The interpretation of the

trust must be done by looking at the Grantor's intent at the time of the creation of the trust and

the applicable laWS al that ime will govern the terms of the trust. Central Trust Co. v. Bovey

(1971), 25 Ohie St. 2d 187, 190 and Ohio Citizens Bank v. Mills (1989}, 45 Ohio St. 3d 153, 156.

In addition, the court must also assume that the Grantor is aware of laws that affect the trust are

subject to change. See, generally, Pifth Third Bank, supra, citing Solomon v, Central Trust Co.

of Northeastern Ohio, N.A. (1992), 63 Ohio St. 3d 35.

Al this time, the Court cannot reform the Maebelle W. Osborn Trust to conferm to Ohio
Revised Code Section 5111.15H(G)(4), as this was not the intent of the grantor. The statule did
not exist at the time of the creation of th.e trust and therefore, it could not have been the intent of
the grantor to state the statute in the trust word for word.

Upon due consideration, the court finds that reasonable minds can come to but one
conclusion and that conclusion is adverse to the Plaintiff, therelore Defendant is entitled to
judgment as a matter of law. Censequently, this Court finds Plaintif{’s Motion for SL.munary
Judgment not well taken, and hereby DENIES the same in its entirety. Further, this Court finds

Defendants’ Cross-Motion for Summary Judgment well taken, and hercby GRANTS the same

/ <
/4
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in its entirety.
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CC

William J. Browning, Esq., Attorney for Plaintiff
Brownjng & Meyer, Co., LI A

8101 N. High Street, Suite 370

Columbus, OH 43235

Carolyn J. Carnes, Esq., Guardian Ad Litem for Charlotte Osborn
Morrow, Gordon & Byrd

33 West Main Street

P.O. Box 4190

Newark, OH 43058-4190

Anthony W. Stocco, Esq., Attorney for Defendant LCMRDD
Assistant Prosecutor ,

20 South Second Street, 4t Floor

Newarl,, OH 43055

Rachel Oktavec, Esq., Altorney for LCDJFS
Assistant Prosecutor

20 South Second Street, 4th Floor

Newark, OH 43055
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Judge
Themes M. Marcelain
740-349-6186

Judge
Jon R. Spahr
74.0-349-6181

Courlhouse
Newnrk, ON 43055

IN THE COURT OF COMMON PLEAS, LICKING COUNTY, OHIO

Y

Loretta Pack,

o

Plaintiff, RN
V3. Case No. 04 CV 589
Charlotie Cshom, et-al.,

Defendants.

JUDGMENT ENTRY ;NLU\TC. PRO TUNC

This matter 1s before the Court pursuant to cross-motions for surmmary. judgment to
which the magistrate entered a decision in faﬁor of Defendant, Licking County Job and
Family Services and Amended Decision and Findings of Fact and Conclusions of Law filed
January 19, 2005, Objections were filed on behalf of Plaiintiff Loretta Pack February 2, 2005
and Defendant Lickin g County Job and Famuly Services {iled a response to those objections
an Féb]‘uary 23, 2005.

The Court is being asked to construe Ohio Revised Cocie Section 511.151, particularly
whether a specific trust in which Plaintiff Loretta Paclc 1s trustee and Chquotte Osbomn
beneficiary, is Lo be a counted as an assel for purposes of Medicaid benefits.

Based on 511.]51(.6_)(2), the Court finds, as did the magistrate, that the trust 18
required under current law Lo be counted as an available resource.

Plaintiff argues that the trust should not be a countable resource pursuant to Secticn
511.151(G)(4)(a). However, the trust simply does not require a portion of the trust or any part
of income or principal to be set aside for other beneficiaries or remaindermen. The entite

trust, principa) and income could be used for its slaled purpese, for the benefit of its primary

hencticiary, Charlotte Osbom.
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The Court and the magistrate’s duty is t follow the law to the best of their ability and
understanding. Contrary to allegauons of counsel for P]:Lirmiff, (set cut on page 10 of
Objections 1o Amended Magistrate’s Decision with Findings of Fact and Conclusions of Law:

“Perhaps the meagistrate in this matter would also come 1o a different conclusion if he cared
for bis own disabled child.”) that ruling in favor of the Defendant, Licking County Job and
Family Services attacks those people who attempt to leave trusts for disabled adult offspring
(regardless of the express pmvisionsr of Ohio Revised Code Section 1139 .51 and 5111.51)
and despile any persbna] feelings, the oath taken by both the Court and the magistrate require
rulings to be issued to the best of Lhﬁilj Jegal determination, and without 1':%3011 to bias,
prejudice or sympathy.

Accordingly, pursuant to Civil Rule S3(E)4)b) the Court adopts the order of the

magistrate as the order of the Court. it is so ORDERED. There is no just cause for delay.

T U e

Thomas M. Marcelain, Judge

Copies of this Judgment Entry were mailed by ordinary U.S. Mail to all persons listed
below on the date of filing.

Carolyn I. Camnes, Esq., Guardian ad Litem for Charleile Osborn
Morrow, Gordon & Byrd, Lid., 33 W. Main St, P. O. Box 4190, Newark, OH 43058-4190

William J. Browning, Esq., Attorney for Plaintiff
£101 N. High St Ste. 370, Colurnbus, OH 43235

Rachel Oktavec Shipley, Esq., Assistant Prosecutor
20 S. Second St., 3" Flr.,, Newark, OH 43055

Arthur E Osbom
1848 Alward Rd., S.W., Pataskala, OH 43062

Anne Light Hoke, Esq.. Assistant Oluo Attomey General Health & Human Services Section,
Attorney for Appellee ODJFS, 30 E. Broad St, 26" Flr., Columbus, OH 432] 5

2
~
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]udge
Thomes M. Mercelain
T40-249-61806

Jll(lgﬁ
Jon R. Spahr
T40-349-6161

Courthooae
MNewurk, OH 43055

IN THE COURT OF COMMON PLEAS, LICKING COUNTY, OHIO

Charlotie Osbom, TN
Plainuff,
Vs, Case No. 04 CV 389
Ohio Department of Job & Family Services,

Defendants.

JUDGMENT ENTRY

This matter 1s befare the Court pursu-am to cross-motions for summary judgment to
which the magistrate entered a decision in favor of Defeﬁdam, Licking County Job and
Family Services and Amended Decision and Findings of Fact and Conclusions of Law filed
January 19, 2003. Objections were filed on behalf of Plaintiff Loretta Pack February 2, 2005
and Defendant Licking County Tob and Family Services filed a response to those objections
on Feb;‘uary 25, 2005,

The Court is being asked Lo construe Ohic Revised Code Section 511.151, particularly
whether a Specificr trust in which Plaintiff Loretta Paek is .trust'eé and Charlotte Osborn
Ben_eficiary, is to be a counted as an asset for purposes of Medicaid benefits.

Based on 511.151(G)(2), the Court finds, as did the rhag_r:istrate,rthat the trust is
required under curreﬁt law to be counted as an available resource.

Plaintiff argues thal the trust should not be a countable resource pursuant to Section

511.151(G)(4)(a). However, the trust simply does not require a portion of the trust or any part

of income or principal (o be set aside for other beneficiaries or remaindermen. The entire
lrust, principa! and income could be used for its stated purpose, for the benefit of its primary

beneficiary, Charlotie Osbom. I
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The Coﬁrt and the magistrate’s duty 15 to follow the 151\%-" to the best of their abilitv and
understanding. Contrary to allegations of counsel for Plainuff, (set out on page 10 of
Objections to Amended Magistrate’s Decision with Findings of Fact and Conclusions of Law;
“Perhaps the magistrate in this matter would also come 1o a different conclusion if he cared
for his own disabled child.”) that ruling in favor of the Defendant, Licking County Job and
Family Services attacks those people who attempt to leave trusts for disabled adult offspring
(regardless of the express provisions of Ohio Revised Code Section 1139 .51 and 5111.51)
and despite any personal fee.lin s, the oath talﬁen by both the Caurt and the magistrate require
rulings (o be 1ssued to the best of their legal determinati@n, and without resort to bias,
prejudice or sympathy.

Accordingly, pursuant to Civil Rule 53(E)(4)(b) the Court adopts the order of the

magsstrate as the order of the Court. Itis so ORDERED. There is no just cause for delay.

=

“Thornas M. Marcelain, Judge

Copies of this Judgment Entry were mailed by ordinary U.S. Mail to all persons listed
below on the date of filing.

Carolyn I. Camnes, Esq., Guardian ad Litem for Charlotte Osborn
Morrow, Gordon & Byrd, Ltd., 33 W. Main St., P. 0. Box 4190, Newark, OH 43058-4120

William J. Browning, Esq., Attorney for Plaintiff
8101 N. High St., Ste. 370, Columbus, OH 43235

Rache] Oktavec Shipley, Esq., Assistant Prosecutor
20 S. Second St., 3" Flr., Newark, OH 43053

Arthur E. Osbom
1848 Alward Rd., S.W . Pataskala, OH 43062

K]
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- Anderson's Online Documentation ' Page 1 of 9

[§ 5111.15.1] § S5111.151. Eligibility determinations where applicant or recipient is trust
beuneficiary,

(A) This section applies to eligibility determinations for all cases involving medicaid provided pursuant
o this chapter, qualified medicare beneficiaries, specified low-income medicare beneficiaries,
qualifying individuals-1, qualifying individuals-2, and medical assistance for covered families and’
children. :

{B) Asused in this section:

(1) "Trust" means any arrangement in which a grantor transfers real or personal property to a trust with
the intention that it be held, managed, or administered by at least one trustee for the benefit of the .
grantor or beneficiaries. "Trust" includes any legal mstrument or device similar to a trust.

(2) "Legal instrument or device similar o a trusi” includes, but is not limited to, escrow accounts,
investment accounts, partperships, contracts, and other similar arrangements that are not called trusts
under state law but are similar to a trust and to which all of the [ollowing apply:

(a) The property in the trust is held, managed, retained, or admimstered by a trustee.

(b) The trustee has an equitable, legal, or fiduciary duty to hold, manage, retain, or administer the
property for the benefit of the beneficiary.

(¢) The trustee holds identifiable property for the beneficiary.

(3) "Grantor" is a person who creates a trust, including ali of the following:
(a) An individual; -

(b) An individual's spouse;

(c) A person, including a court or administrative body, with legal authority to act in place of or on behalf
of an individual or an individual's spouse; :

{d) A peison, including a court or administrative body, that acts at the direction or on request of an
individual or the mdividual's spouse.

(4) "Beneficiary" is a person or persons, including a grantor, who benefits in some way from a trust,
(5) "Trustee” is a person who manages a trust's principal and income for the benefit of the beneficiaries.

(6) "Person" has the same meaning as in section 1.59 of the Revised Code and includes an individual,
corporation, business trust, estate, trust, partnership, and association.

7 *Apnplicant” is an individual who applies for medicaid or the individual's spouse.
Pp Pl
(8) "Recipient” is an individual who receives medicaid or the individual's spouse.

(9) "Revocable trust” is a trust that can be revoked by the grantor or the beneficiary, including all of the
following, even if the tenms of the trust state that it 1s revocable:
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- Anderson's OnLine Documentation Page 2 of 9

{a) A trust that provides that the trust can be terminated only by a couirt;

(b) A wust that terminates on the happening of an event, but only if the event occurs at the direction or
control ol the grantor, beneficiary, or trustee.

(10) "[rrevocable trust" is a trusl that cannot be revoked by the grantor or terminated by a court and that
terminates only on the occurrence of an event outside of the control or direction of the beneficiary or
grantor.

o

(i1) "Payment" 1s any disbursal from the principal or income of the trust, including actual cash, noncash
or property disbursements, or the right to use and occupy real property.

{12) "Payments to or for the benefit of the applicant or recipient” is a payment to any person resulting in
a direct or mndirect benefit to the applicant or recipient.

(13) "Testamentary trust" is a trust that is established by a will and does not take effect until after the
dcath of the person who created the trust.

(C) If an applicant or recipient is a beneficiary of a trust, the county department of job and family
services shall determine what type of trust it is and shall treat the trust in accordance with the
appropriate provisions of this section and rules adopted by the department of job and family services
governing trusts. The county department of job and family services may determine that the trust or
portion of the trust is one of the following:

{1} A countable I'BSOLll‘Ce;‘

(2) Countable income;

(3) A countable resource and countable income,
(4) Not a countable resource or countable income.

(D) (1) A trust or legal instrument or device sunilar to a trust shall be considered a medicaid qualifying
trust if all of the following apply:

(a) The trust was established on or prior to August 10, 1993,

(b) The trust was not established by a will.

(¢) The Lrust was established by an applicant or recipient.

{d) The applicant or rccipient 15 or may become the beneficiary of all or part of the trust.

(e) Payment from the trust is determined by one or more trustees who are permitled to exercise any
discretion with respect to the distribution to the appiicant or recipient.

(2) If a wust-meets the requirement of division (D)(1) of this section, the amount of the trust that is
considered by the county department of job and family services as an available resource to the applicant
or recipient shall be the maximum amount of payments permitted under the terms of the trust to be
distributed to the applicant or recipient, assuming the full exercise of discretion by the trustee or trustees.
The maximum amount shall include only amounts that are permitted to be distributed but are not
distributed from either the income or principal of the trust.
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~ Anderson's OnLine Documentation . Page 3 0f 9

(3) Amounts that are actually distributed. from a medicaid qualifying trust to a beneficiary for any
purpose shall be treated in accordance with rules adopted by the department of job and family services
governing income. :

(4) Availability of a medicaid qualifying trust shall be considered without regard to any of the
following: '

(a) Whether or not the trust is irrevocable or was established for purposes other than to enable a grantor
to qualify for medicaid, medical assistance for covered families and children, or as a qualified medicare
beneficiary, specified low-income medicare beneficiary, qualifying individual-1, or qualifying
individual-2; '

(b) Whether or not the trustee actually exercises discretion.

(5) If any real or personal property is transferred to a medicaid qualifying trust that is not distributable to
the applicant or recipient, the transfer shall be considered an improper disposition of assets and shall be -
subject to section 5111.0116 [3111.01.16] of the Revised Code and rules to implement that section
adopted under section 5111.011 [5111.01.1] of the Revised Code.

(6) The baseline date for the look-back period for dispo'aition of assets involving a medicaid qualifying
trust shall be the date on which the ayphcam or recipient is both institutionalized and first applies for
medicaid.

(B} (1) A trust or legal instrument or device similar to a trust shall be considered a self-settled trust if all
of the following apply:

(a) The trust was established on or after August 11, 1993.
(b) The trust was not established by a will.

(¢) The trust was established by an applicant or recipient, spouse of an applicant or recipient, or a
person, including a court or administrative body, with legal authority to act in place of or on behalf of an
applicant, recipient, or spouse, or acting at the direction or on request of an applicant, recipient, or
spouse. '

(2) A trust that meets the requirements of division (E)(1) of this section and is a revocable trust shall be
~ reated by the county department of job and family services as follows:

(a) The corpus of the trust shall be considered a resource available {o the applicant or recipient.

(b} Payments from the trust to or for the benefit of the applicant or recipient shall be considered
‘unearned inceme of the applicant or recipient.

(¢) Any other payments from the trust shall be considered an improper disposition ol assets and shall be
subject to section 5111.0116 {5111.01.16] of the Revised Code and rules to implement that section
adopted under section 5111.011 [5111.01.1] of the Revised Code.

(3) A trust that meets the requirements of division (E)(1) of this section and is an mrevocable trust shall
be treated by the county department of job and family services as follows:

(a) Tf there are any circumstances under which payment from the trust could be made to or for the
benefit of the applicant or recipient, including a payment that can be made only in the future, the portion
from which payments could be made shall be considered a resource available to the applicant or
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“Anderson’s OnLine Documentation ' - Page 4 of 9

recipient. The county department of job and family services shall not take into account when payments
can be made.

(b)y Any payment that is actually made to or for the benefit of the applicant or recipient from either the
corpus o income shall be considered unearned income.

(¢) If 2 payment is made to someone other than to the ‘applicant or recipient and the payment is not for
the benefit of the applicant or recipient, the payment shail be considered an improper disposition of
assets and shall be subject to section 5111.0116 [5111.01.16] of the Revised Code and rules to
implement that section adopted under section 5111.011 [5111.01.1] of the Revised Code.

(d) The date of the disposition shall be the later of the date of establishment of the trust or the date of the
occurrence of the event.

(e) When determining the value of the disposed asset under this provision, the value of the trust shall be
its value on the date payment to the applicant or recipient was foreclosed.

{[) Any income earned or other resources added subsequent to the foreclosure date shall be added to the
total value of the trust.

(g) Any payments to or for the bencfit of the applicant or i‘ecipient after the foreclosure date but prior to
the application date shail be subtracted from the total value. Any other payments shall not be subtracted
from the value. ‘

(h) Any addition of assets after the {oreclosure date shall be considered a separate disposition.

(4) If a trust is funded with assets of another person or persons in addition to assets of the applicant or -
recipicnt, the applicable provisions of this section and rules adopted by the department of job and family
services governing trusts shall apply only to the portion of the trust attributable to the applicant or
recipient. - '

(5} The availability of a self-settled trust shall be considered without regard to any of the following:
(a) The purpose for which the trust is established;

(b) Whether the trustees have exercised or may exercise discretion under the trust;

(¢) Any restrictions on when or whether distributions may be made from the trust;

(d) Any restrictions on the use of distributions [rom the trust.

(6) The baseline date for the look-back period for dispositions of assets involving a self-settled trust
shall be the date on which the applicant or recipient is both institutionalized and first appiies for
medicaid.

(F) The principal or income from any of the following shall be exempt from being counted as a resource
by a county department of job and family services:

(1) (a) A special needs trust that meets all of the following requirements:

(1) The trust contains assets of an applicant or recipient under sixty-five years of age and may contain the
assets of other ndividuals.

(ii) The applicant or recipient is disabled as defined in rules adopted by the department of job and family
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SErVICES.

(iii) The trust is established for the benefit of the applicant or recipient by a parent, gfandparent, legal
guardian, or a court. '

(iv) The trust requires that on the death of the applicant or recipient the state will receive all amounts
remaining in the trust up to an amount equal to the total amount of medicaid paid on behall of the
applicant or recipient.

(b) If a special needs trust meets the requirements of division (F)(1)(a) of this section and has been
established for a disabled applicant or recipient under sixty-five years of age, the exemption for the trust
granted pursuant to division (F) of this section shall continue after the disabled applicant or recipient
becomes sixty-five years of age if the applicant or recipient continues 1o be disabled as defined in rules
adopted by the department of job and family services, Except for income earned by the trust, the grantor
shall ot add to or otherwise augment the trust after the applicant or recipient attains sixty-five years of
age. An addition or augmentation of the trust by the applicant or recipient with the applicant's own
assets alter the applicant or recipicnt attains sixty-five years of age shall be treated as an improper
disposition of assets.

(¢) Cash distributions to the applicant or recipient shall be counted as unearned income. Al other
distributions from the trust shall be treated as pravided in rules adopted by the department of job and
family services governing in-kind income.

(d) Transfers of assets to a special needs trust shall not be treated as an improper transfer of resources.
Assets held prior to the transfer to the trust shall be considered as countable assets or countable income
or countable assets and income.

(2) (a) A qualifying income trust that meets all of the following requirements:

{i) The trust is composed only ol pension, social security, and other income to the applicant or recipient,
including accumulated interest in the trust.

(if) The income is received by the individuai and the right Lo receive the income is not assigned or
transferred to the trust.

(iii) The trust requires that on the death of the applicant or recipient the state will receive all amounts
remaining in the trust up to an amount equal to the total amount ol medicaid paid on behalf of the
applicant or recipient.

(b) No resources shall be used to establish or augment the trust.

(¢) If an applicant or recipient has irrevocably transferred or assigned the applicant’s or recipient's right
to receive income 1o the trust, the trust shall not be considered a qualifying income trust by the county
department of job and family services. '

(d) Income placed in a qualifying income trust shall not be counted in determining an applicant's or
recipient's eligibility for medicaid. The recipient of the funds may place any income directly into a
qualifying income trust without those funds adversely affecting the applicant's or recipient's eligibility
for medicaid. Income generated by the trust that remains in the trust shall not be considered as 1ncome to
the applicant or recipient.

(e} All income placed in a qualifying income trust shall be combined with any countable income not
placed in the trust to arrive at a base income figure to be used for spend down calculations.
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(f) The base income figure shall be used for post-eligibility deductions, including personal needs
allowance, monthly income allowance, family allowance, and medical expenses not subject to third
party pavment. Any income remaining shall be used toward payment of patient liability. Payments made
from a qualifying income trust shall not be combined with the base income figure for post-eligibility
calculations. _ '

{(g) The base income figure shall be used when determining the spend down budget for the applicant or
recipient. Any income remaining after allowable deduclions are permitted as provided under rules
adopted by the department of job and family services shail be considered the applicant's or recipient's
spend down hability.

(3) (a) A pooled trust that meets all of the following requirements:

(1) The trust contains the assets of the applicant or recipient of any age who 1s disabled as defined in
rules adopted by the department of job and family services.

(i) The trust is established and managed by a nonprofit association.

(1) A separate account is maintained for cach beneficiary of the trust but, for purposes of investment
and management of funds, the trust pools the funds 1n these accounts.

(iv) Accounts in the trust are established by the applicant or recipient, the applicant's or reciplent's
parent, grandparent, or legal guardian, or a court solely for the benefit of individuals who are disabled.

(v} The trust requires that, to the extent that any amounts remaining in the beneficiary's account on the
death of the beneliciary are nol retained by the trust, the trust pay to the state the amounts remaiming in
the trust up to an amount equal to the total amount of medicaid paid on behall of the beneliciary.

(b) Cash distributions (o the applicant or recipient shall be counted as unearned income. All other
distributions from the trust shall be treated as provided in rules adopted by the department of job and
family services governing in-kind mcome.

(c} Transfers of assets to a pooled trust shall not be treated as an 1improper disposition of assets. Assets
held prior to the transfer to the trust shall be considered as countable assets, countable income, or
countable assets and income.

(4 A supplémenta] services trust that meets the requirem'en‘{s of section 1339.51 of the Revised Code
and to which all of the following apply: -

(a) A person may establish a supplemental services trust pursuant to section 1339.51 of the Revised
Code only for another person who is eligible to receive services through one of the following agencies:

(1) The department of mental retardation and developmental disabilities;
(i) A county board of menta! retardation and developmental disabilities;
(ii1) The department of mental health;

(iv) A board of alcohol, drug addiction, and mental health services.

() A county department of job and family services shall not determine eligibility for another agency's
program. An applicant or recipient shall do one of the following:
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(i) Provide documentation from one of the agencies listed in division (F)(4)(a) of this section that
establishes that the applicant or recipient was determined to be eligible for services from the agency at
the time of the creation of the trust; ' '

(i1} Provide an order from a court of competent jurisdiction that states that the applicant or recipient was
eligible for services from one of the agencies listed in division (F)(4)(a) of this section at the time of the
creation of the trust.

(¢) At the time the trust is created, the trust principal does not exceed the maximum amount permitted.
The maximum amount permitied in calendar year 2006 is two hundred twenty-two thousand dollars.
Fach year thereafter, the maximum amount permitted is the prior year's amount plus two thousand
dollars.

(d) A county department of job and family services shall review the trust to determine whether it
complies with the provisions of section 1 339.51 of the Revised Code.

(¢) Payments from supplemental services trusts shall be exempt as long as the payments are for
supplemental services as defined in rules adopted by the department of job and family services. All
supplemental services shall be purchased by the trustee and shall not be purchased through direct cash

payments to the beneficiary.

(f) If a trust is represented as a supplemental services trust and a county department of job and family
services determines that the trust does not meet the requirements provided in division (F)(4) of this
section and section 1339.51 of the Revised Code, the county department of job and family services
shall not consider it an exempt trust.

(G) (1) A trust or legal instrument or device similar to a trust shall be considered a trust established by
an individual for the benefit of the applicant or recipient if all of the following apply:

(a) The trust is created by a person other than the applicant or recipient.
(b} The trust names the applicant or recipient as a beneficiary.

(¢) The trust is funded with assets or property in which the applicant or recipient has never held an
ownership interest prior to the establishment of the trust.

(2) Any portion of a trust that meets the requirements of division (G)(1) of this section shall be an
available resource only if the trust permits the trustee to expend principal, corpus, or assets of the trust
for the applicant's or recipient's medical care, care, comfort, maintenance, health, welfare, general well

being, or any combination of these purposes.

(3) A trust that meets the requirements of division (G)(1) of this section shall be considéred an available
resource even if the trust contains any of the following types of provisions:

(a) A provision that prohibits the trustee from making payments that would supplant or replace medicaid
or other public assistance;

(b) A provision that prohibits the trustes from making payments that would impact or have an effect on
the applicant's or recipient's right, ability, or opportunity to receive medicaid or other public assistance;

(¢) A provision that attempts to prevent the trust or its corpus or principal from being counted as an
available resource. '
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(43 A trust that meets the requirements of division (G)(1) of this scction shall not be counted as an
available resource if at least one ol the following circumstances applies:

(a) If a trust contains a clear statement requiring the trustee to preserve a portion of the trust for another
beneficiary or remainderman, that portien of the trust shall not be counted as an available resource.
Terms of a trust that grant discretion o preserve a portion of the trust shall not qualify as a clear
statement requiring the trustee to preserve a portion of the trust.

{b) If a trust contains a clear statement requiring the trustee to use a portion of the trust for a purpose
other than medical care, care, comforl, maintenance, welfare, or general well being of the applicant or
recipient, that portion of the trust shall not be counted as an available resource. Terms of a trust that
grant discretion to limit the use of a portion of the trust shall not qualily as a clear statement requiring
the trustee to use a portion of the trust for a particular purpose.

(¢) If a trust contains a clear statement limiting the trustee to making fixed periodic payments, the trust
shall not be counted as an available resource and payments shall be treated in accordance with rules.
adopted by the department of job and family services governing income. Terms of a trust that grant
discretion to limit payments shall not.qualify as a clear stalement requiring the trustee to make fixed
periodic payments, :

{d) 1f a trust contains a clear statement that requires the trustee to terminate the trust if it is counted as an
available resource, the trust shall not be counted as an available resource. Terms of a trust that grant
discretion to terminate the trust do not qualify as a clear statement requiring the trustee to termuinate the
trust.

(e) If a person obtains a judgment from a court of competent jurisdiction that expressly prevents the
trustee from using part or all of the trust for the medical care, care, comfort, maintenance, welfare, or
general well being of the applicant or recipient, the trust or that portion of the trust subject to the court
order shall not be counted as a resource.

(f) 1f a trust is specifically exempt from being counted as an available resource by a provision of the
Revised Code, rules, or federal law, the trust shall not be counted as a resource.

() If an applicant or 1ec1p1enl presents a final judgment from a court demonstrating that the applicant or
recipient was unsuccessful in a civil action against the trustee to compel payments from the trust, the
trust shall not be counted as an available resource.

(h) If an applicant or recipient presents a final judgment from a court demoenstrating that in a civil action
against the trustee the applicant or recipient was only able to compel limited or periodic payments, the
trust shall not be counted as an available resource and payments shall be treated in accordance with rules
adopted by the department of job and family services governing income.

(i) If an applicant or recipient provides writlen documentation showing that the cost of a civil action
brought to compel payments from the trust would be cost prohibitive, the trust shall not be counted as an
available resource.

(5) Any aclual payments to the applicant or recipient from a trust that meet the requirements of division
(G)(1) of this section, including trusts that are not counted as an available resource, shall be treated as
provided in rules adopted by the department of job and family services governing income, Payments to
any person other than the applicant or recipient shall not be considered income to the applicant or
recipient. Payments from the trust to a person other than the applicant or recipient shall not be
considered an improper disposition of assets.
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HISTORY: 150 v 11 85, § 1, eff. 3-9-04; 151 v H 530, § 101,01, eff. 3-30-06.
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5101:1-39-27.1 Medicaid trusts.

(A) Introduction, purpose, and scope
(13 This rule governs when a trust is counted as a resource and/or income.

(2) This rule applies to eligibility determunations for all cases mveolving medicaid, QMB, SLMB, QI-
1, QI-2, and covered families and children medicaid.

(3) All trusts fall into one of five categories. If the applicant/recipient is a beneficiary of a trust, the
CDJFS must {irst determine which category the trust fails under. Then the CIJFS must apply the rules
governing that category of trusts.

(4) The application of the rule to the trust will result in a determination that the trust or a pertion of
the trust is a countable resource, countable income, both income and a resource, or not countable as
income or a resource. Paragraph (C) of this rule sets out the five categories ol trusts.

(B) Dehnitions as used in this rule

(1) "Trust" — As used in this rule, a trust is any arrangement in which a grantor transfers property
(real or personal) to a trust with the intention that it be held, managed, or administered by a trustee(s) for
the benefit of the grantor or certain designated individuals (beneficiaries). As used in this rule, the term

"rust” includes any "legal instrument or device that is similar to a trust.”

(2) "Legal instrument or device similar to a trust” — Any legal instrument, device, or arrangement that

is not called a trust under state law, but is similar to a trust. This includes (but is not hmited to} escrow

accounts, investmenl accounts, partnerships, contracts and other similar arrangements, To constitute a
"legal instrument or device similar 1o a trust," all of the following must be present.

(a) Therc must be a person holding, managing, retaining, or administering the property. For the
purposes of this rule, the person holding, mfmaomg, 1et'nnmrT or administering the property is referred to
as the trustee.

(b) The trustee must have an equitable, legal, or fiduciary duty to held, manage, retain, or administer

the property for the benefit of another person. FFor the purposes of this rule, this othel person is referred '

to as the beneficiary.
() There must be identifiable property held by the trustee for the beneficiary.
(3) "Grantor" — Any person who creates a trust. For purposes of this rule, the term "grantor” includes:
{(a) An individual; '
() An individual's spouse;

(c) A person, including a court or administrative body, with legal authority to act in place of, or on
behalf of, an individual or the individual's spouse;

(d) A person, including a court or administrative body, acting at the direction or upon the request of

an individnal or the individual's spouse.
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(4) "Beneficiary" — Any person benefiting in some way from the trust. The beneficiary can be the
grantor, or another person. There may be more than one beneficiary of a trust,

(5) "Trustee" - Any person who manages a trust. A trustee manages a trust's principal and income fcu
the benefit of the beneficiaries.

(6) "Person" — The term person has the same meaning as set forth in section 1.59 of the Revised Code
and includes an individual, corporation, business trust, estate, trust, partnership and association.

(7) "Applicant/recipient” — The individual who applies for or receives medicaid benefits or the
spouse of the individual.

(8) "Revocable trust” - A trust that can be revoked by the grantor or the beneficiary. For the purposes
of the medicaid program, the following trusts are "revocable trusts" even if the terms of the trust state
that 1t is iirevocable.

{a) A trust that provides the trust can be terminated only by a cowrt,

(b} A trust that terminates upon the happening of an event, but only if the event can occur at the
direction or control of the grantor, the beneficiary, or the trustee.

(9) "Irevocable trust” — A trust that cannot be revoked by the grantor or terminated by a court. A
trust that terminates only upon the occurrence of an event outside of the control or direction of the
beneficiary or the grantor is irevocable.

(10) "Payment" — Any disbursal from the principal or income of the trust. A payment may include
actual cash, noncash or property disbursements, or the right to use and occupy real property.

(11) "Payments to or for the benefit of the applicant/recipient” — Any payment to any person resulting
in any direct or indirect benefit to the applicant/recipient.

(12) "Testamentary trust" — A trust that is established by a will. This type of trust does not take effe:,t
until after the death of the person (testator) who created the trust.

(C) The five categories of trusts

(1) Category one: self-settled trusts established before August 11, 1993, also referred to as "medicaid
qualifying trusts."

(a) A trust, or legal instrument or device similar to a trust, falls under this category if it meets ail the
following criteria:

(1} The trust was esfablished before August 11, 1993:

(1) The trust was not established by will: J

(iil) The trust was established by the applicanl/recipient:

(iv) The applicanl/recipient is or may become the beneficiary of all or part of the trust

(v) Payment from the trust is determined by one or more trustees whoe are permitted to exercise any
discretion with respect to the distribution lo the applicani/recipient,
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(b) The amount of the trust deemed to be an available resource to the applicant/recipient is the
"maxinum amount” of payments that may be permitted under the terms of the trust to be distributed to
the applicant/recipient, assuming the full exercise of discretion by the trustee or trustees. The "maximum
amount” includes only amounts that may be but are not distributed {rom cither the income (interest) or
principal of the trust. ‘

(¢) Amounts that are actually distributed to the beneficiary for any purpose are treated under the rules
gOVeIrning lncoune. '

(d) The availability of a trust in this category will be considered without regard to:

(i) Whether or not the medicaid qualifying trust is irrevocable or is established for purposes other
than to enabie a grantor to qualify for medicaid, OMB, SLMEB, QI-1 or QI-2, or covered families and
children medicaid: '

- (ii) Whether or not the trustee actually exercises discretion.

(¢) If there is any real or personal property transferred to a medicaid qualifyihg trust that 1s not
distributable to the applicant/recipient, the transfer is an improper transler subject to the rules
prohibiting the improper transfer of resources. '

(f) The following are look-back periods for transfers of assets involving trusts under this category.
The baseline date is the date on which the applicant/recipient is both institutionalized and first applies
for medicaid. Reference rule 5101:1-39-07 of the Administrative Code for the regulations relating to

transfers of assets.

(i) For revocable trusts: When a portion of the trust is distributed to someone other than the
applicant/recipient, and the distribution is not for the benefit of the applicant/recipient, the distribution is
an improper transfer. The look-back period is sixty months from the baseline date. The transfer is
“considered to take place on the date upon which the payment to someone other than the
applicant/recipient was made.

(ii) For irrevocable trusts: When a portion of the trust is not distributable to the applicant/recipient, it
is an improper transfer. The look-back period is sixty months from the baseline date. The transfer 18
considered to have been made as of the date the trust was established, or, if later, the date upon which
payment to the applicant/recipicnt was foreclosed. The value of these assets is not reduced by any
payments from the trust that may be made from these unavailable assets at a later date.

(iii) For irrevocable trusts: When some or all of the trust can be disbursed to or for the benefit of the
applicant/recipient, any payment that is made to another person is an improper transfer. The look-back
period is thirty-six months from the baseline date. The transfer 1s considered to have been made as of the
date of payment to another person.

(2) Category two: self-settled trusts established on or after August 11, 1993

(a) A trust, or legal instrument or device similar to a trust, falls under this category if it meets all of
the following criteria:

(i) The assets of the applicant/recipient were used to form all or part of the corpus of the trust; and
(i1) The trust was not established by will; and
(i) The trust was established by the applicant/recipient, the spouse of the applicant/recipient, a
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person, including & court or administrative body, with legal authority to act in place of or on behalf of
the applicant/recipient or on behalf of the spouse of the applicant/recipient, or a person, including a court
or administrative body, acting at the direction or upon the request of the applu,ant/x eciplent or the spouse
of the applicant/recipient.

(b) Revocable trusts in this category will be treated as follows:
(1) The corpus of the trust shall be censidered a resource avaiiable to the applicant/recipient.

(11) Payments from the trust 10 or for the benefit of the applicant/recipient shall be considered
unearned income of the applicant/recipient. :

(iii) Any other payments from the trust shall be considered an improper transfer subject to the rules
prohibiting the improper transfer of resources.

(c) Irrevocable trusts in this category will be treated as follows:

(i) If there are any circumstances under which payment from the trust could be made to or for the
benefit of the applicant/recipient, the portion from which payments could be made shall be considered a
resource available to the applicant/recipient. The CDJFS shall not take into account when payments can
be made. A payment that can be made only in the future satisfies this provision.

(i) Any payments that are actually made to or for the benefit of the applicant/recipient from either
the corpus or income shall be considered unearned income.

(i) If a payment is made to someone other than to the applicant/recipient, and such payment is not
for the benefit of the applicant/recipient, then such payment shall be considered an improper transfer
subject to the rules prohibiting improper trans{ers.

(iv) If any portion of the trust could not under any circumstance be made to the applicant/recipient,
then either the establishment of the trust, or the subsequent event that forecloses payment to the
applicant/recipient, shall be considered an improper transfer subject to the rules prohibiting the improper
transfer of resources.

(v) The date of the transfer shall be cither the date of establishiment of the trust, or the date of the
peeurrence of the event, whichever is later.

* (vi) When determining the value of the transfered resource under this provision, the value of the trust
shall be its value on the date payment (o the applicant/recipient was foreclosed.

(vii) Any income earned or other resources added subsequent to the foreclosure date must be added
to the total value of the trust.

(viii) Any payments to or for the benefit of the applicant/recipient after the foreclosure date but prior
to the application date must be subtracted from the total value. Any other payments will not be
subtracted from the value.

(ix) Any addition ol resources alter the foreclosure date shall be considered a separate transfer.

(d) Where a trust is funded with assets of another person or persons, as well as assets of the
applicant/recipient, the rule provisions governing this category of trust applies only te the portion of the
trust attributable to the applicant/recipient.
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{e) The availability of a trust m this category shall be considered without regard to:
(1) The purpose for which a trust is established.

(i) Whether the trustees have or exercise any discretion under the trust.

{1i1) Any restrictions on when or whether distributions may be made from the trust, or
{(iv) Any restrictions on the use of distributions from the trust.

() The following are look-back periods for transfers of assets involving trusts under this category.
The baseline date is the date on which the applicant/recipient is both institutionalized and first applies
for medicaid.

(i) For revocable trusts: When a portion of the trust is distributed to someone other than the
applicant/recipient, and the distribution is not for the benefit of the applicant recipient, the distribution is
an improper transfer. The look-back period is sixty months {from the baseline date. The transfer is
considered to take place on the date upon which the payment to someone other than the
applicant/recipient was made.

(i1) For irrevocable trusts: When a portion of the trust is not distributable to the apph(,anth ceipient it
is an improper transfer. The look-back period is sixty months from the baseline date. The transfer is
considered to have been made as of the date the trust was established, or, if later, the date upon which
payment to the applicant/recipient was foreclosed. The value of these assets is not reduced by any
payments from the trust that may be made [rom these unavailable assets at a later date.

(ii1) For irrevocable trusts: When some or all of the trust can be disbursed to or for the benefit of the
individual, any payment that is made to another person is an improper transfer. The look-back period 1s
thirty-six months from the baseline date. The transfer is considered to have been made as of the date of
payment lo another person.

(3) Category three: exempt trusts. The principal or income from any one of these trusts is exempt
from being counted as & resource.

(a) "Special needs trusts" are not countable resources. A trust qualifies as a special needs trust under
the following conditions:

(i) The trust contains the assets of an applicant/recipient under age sixty-five. (The trust may also
contain the assets of other individuals.):

(i) The applicant/recipient is disabled as defined in rules 5101:1-39-03 and 5101:1-39-03.1 of the
Administrative Code:

(1ii) The trust is established for the benefit of the applicant/recipient by a parent, grandparent, legal
guardian, or a couit;

(iv) The trust requires that upon the death of the applicant/recipient the state will receive all amounts
remaining in the trust, up to an amount cqual to the tolal amount of medical assistance paid on behalf of
the applicant/recipient; and

(v) When such a trust has been established for a disabled individual under age sixty-five, the
exception for the trust continues even after the individual becomes age sixty-five, provided the
individual continues to be disabled as defined in rules 5101:1-39-03 and 5101:1-39-03.1 of the
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Adminisuative Code. However, with the exception of income earned by the trust, such a trust cannot be
added to or otherwise augmented after the individual reaches age sixty-five. Any such addition or
augmentation by the individual with his or her own assets afier age sixly-five will be treated as a transfer
of assets subject to the rules prohibiting the improper transfer of resources.

(vi) Cash distributions to the applicant/recipient are counied as unearned income. All other
distributions from the trust are treated under the rules governing in-kind mcome.

{vil) Transfers of assets to a special needs trust are not subject to the improper transfer provisions in
rule 5101:1-39-07 of the Administrative Code. However, assets held prior to the transfer to this trust are
countable assets and/or income,

(b) "Qualifying income trusts" (QIT) are not countable resources. A trust qualifics as a QIT only
under all the following conditions and with the following hirnitations:

(i) The trust is composed only of pension, social securify, and other income to the individual,
including accumulated interest in the trust. '

() No resources may be used Lo establish or augment the trust.

(b) The income must be rcceived by the individual, and the right to receive income cannot be
assigned or transferred to the trust.

~(¢) If an individual has irrevocably transferred or assigned his or her right to reccive income to the
irust the trust will not meet this requirement of the rule, and will not qualify as a QIT.

(i1) The trust requires that upon the death of the individual the state will receive all amounts
remaining in the trust up to an amount equal 1o the total amount of medical assistance paid on behalf of
the individual.

(iil) Income placed in a QIT is not counted in determining the individual's eligibility for medicaid.
Thus any income (e.g., VA pension, social security benefits, private pensions, etc.) can be placed
directly into a QIT by the recipient of the funds without those funds adversely affecting the individual's
cligibility for medicaid. Income generated by the trust that remains in the trust is not income to the
mdividual.

(iv) All income placed in a QIT is combined with any countable income not placed in the trust to
arTive at a base income figure to be used in post-eligibility calculations (i.e., patient liability or
spenddown). '

(@) The base income figure must be used for post-cligibility deductions, including but not limited to,
personal needs allowance, monthly income allowance, family allowance, and medical expenses not
subject to third party payment. Any income remaining must be used toward payment of the patient
liability. Payments made from a QIT are not combined with the base income figure for the post-
eligibility calculations.

(b} The base income figure must be used when determining the spenddown budget for the individual.
Any income remaining after allowable deductions permitted in rule 5101:1-39-10 of the Adminisirative
Code is the individual's spenddown Liability.

(¢) "Pocled trusts" are not countable resources. A trust qualifies as a pooled trust only under all the
following conditions:
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(i) The trust contains the assets of an individual of any age who is disabled as defined in rules
5101:1-39-03 and 5101:1-39-03.1 of the Administrative Code:

(11) The trust is established and managed by a nounprofit association:

(iii) A separate account is maintained for each beneficiary of the trust but, for purposes of investment
and management of funds, the trust pools the funds in these accounts:

{(iv) Accounts in the trust are established solely for the benefit of individuals who are disabled, by the
individual, by the parent, grandparent, legal guardian of the individual, or by a cowrt:

(v) To the extent that any amounts remaining in the beneficiary's account upon the death of the
benéficiary are not retained by the trust, the trust-pays to the state the amount remaining in Lhe account
equal to the total amount of medical assistance paid on behalf of the beneficiary. To meet this
requirement, the trust must include a provision specifically providing for such payment.

(vi) Cash distributions to the applicant/recipient are counted as uneamned income. All other
distributions from the trust are treated under the rules governing in-kind income.

(vii) Transfers of assets to a special needs trust are not subject to the improper transfer provisions in
rule 5101:1-39-07 of the Administrative Code. However, assets held prior to the transfer to this trust are
countable assets and/or income.

(d) "Supplemental services trusts” are not countable resources, A trust qualifies as a supplemental
services trust only if it meets the requirements of section 1339.51 of the Revised Code.

(1) Any person may establish a trust under section 1339.51 of the Revised Code only for another
person who is eligible to receive services through one of the following agencies: the department of
mental retardation and developmental disabilities, a county boald of mental retardation and
developmental disabilities, the department of mental health, or a board of alcohol, drug addiction, and
mental health services. The CDIFS cannot determine eligibility for another agency's program. An
applicant/recipient must provide documentation from one of these agencies establishing that the
applicant/recipient was determined to be eligible for services from that agency at the time of the creation
of the trust. Alternatively, an applicant/recipient may provide an order from a court of competent
jurisdiction that states the applicant/recipient was eligible for services hom one of the agencies at the
time of the creation of the trust.

(ii) At the time the trust is created, the trust principal does not exceed the maximum amount
permitted. In 2002, the maximum amount permitted is two hundred fourteen thousand dollars. The
maximum amount each year thereafter shall be the prior year's amount plus twa thousand dollars.

(ii) The CDIJFS must review the trust to determine whether it comphes with the remaining
provisions of section 1339.51 of the Revised Code.

~ {iv) Payments from supplemental services trusts are disregarded as long as the payments are for
supplemental services as defined by rule 5123:2-18-01 of the Admimistrative Code. All supplemental
services must be purchased by the trustee, not through direct cash payments Lo the beneficiary.

{e) If a trust is represented to be an exempt trust, but the CDJFS determines that it does not meet the
requirements for one of the exempt trusts, then it is not an exempt trust and will fall under one of the
four other categories of trusts.

(4) Category four: trusts established by someone else for the benefit of the applicant/recipient
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(a) A trust, or legal mqnumem or device similar to a trust, falls under this category 1f it meets the
following criteria: '

(1) The trust is created by someone other than the applicant/recipient; and
{i1) The trust names the applicant/recipient as a beneficiary; and

(iii) The trust is funded with assets or property that the applicant/recipient never held an ownership
interest in prior to the establishment of the trust.

(b) Any portion of a trust in this category 1s an available resource only if the trust permits the trusiee
to expend principal or corpus or assets of the trust for the applicant/recipient's medical care, care,
comfort, maintenance, health, welfare, general well-being, or a combination of these purposes. The trust
will still be considered an available resource even if the trust contains any of the following types of
provisions:

(1) Any provision that prohibits the trustee from making payments that would supplant or replace
medicaid or public assistance, or other government assistance; -

(ii) Any provision that prohibits the trustee from making payments that would impact or have an
effect on the applicant/recipient's right or ability or Opportunlty to receive medicaid, or public assistance,
- or other government assistance.

(iil) Any provision that attempts to prevent the trust or its corpus or principal from being counted as
an available resource under this rule.

-(¢) A trust in this category thal would normally be considered an available resource shall not be
counted as an available resource under the following circumstances.

(i) If the trust contains a "clear statement" requiring the trustee to preserve a portion of the trust for
another beneficiary or remainderman, then that portion of the trust shall not be counted as an available
resource. Terms of a (rust that grant discretion to preserve a portion of the trust do not qualify as a clear

statement requiring the trustee to preserve a portion of the trust.

(ii) If the trust contains a "clear statement” requiring the trustee lo use a portion of the trust for a
purpose other than the medical care, care, comfort, maintenance, welfare, or general well-being of the
applicant/recipient, then that portion of the trust shall not be counted as an available resource. Terms of
a trust that grant discretion to limit the use of a portion of the trust do not quahfy as a clear statement
requiring the trustee to use a portion of the trust for a particular purpose.

(1) If the trust contains a "clear statement” limiting the trustee to making fixed periodic payments,
then the trust shall not be counted as an available resource; however, the payments will be treated under
the rules governing income. Terms of a trust that grant discretion to limit payments do not qualify as a
clear statement requiring the trustee to make fixed periodic payments.

(iv) If the trust contains a "clear statement” that requires the trustee to terminate the trust if it is
counted as an available resource, then it shall not be counted as an available resource. Terms of a trust
that grant discretion to terminate the trust do not qualify as a clear statement requiring the trustee to
terminate the frust.

(v} If any person obtains a judgment {rom a court of competent jurisdiction that expressly prevents
the trustee from using part or all of the trust for the medical care, care, comfort, maintenance, welfare, or
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general well-beinig of the applicant/recipient, then the trust or that pomon subject to the court or der shall
not be counted as a resource.

(vi) If the trust is specifically exempt from being counted as an available resource by this rule
another rule, the Ohio Revised Code, or the U.S. Code, then it shall not be counted as a resource.

(vii) If the applicant/recipient presents a final judgment from a court demonstrating that he or she was
unsuccessful in a civil action against the trustee to compel payments from the trust, then it shall not be
counted as an available resource.

(vii) If the applicant/recipient presents a final judgment from a court demonstrating that in a civil
action against the trustee they were only able to compel limited or periedic payments, then it shall not be
counted as an available resource; however, the payments will be treated under rules governing income.

(ix) If the applicant/recipient provides written documentation showing that the cost of a civil action
brought te compel payments from the trust would be cost prohibitive, then 1t shall not be counted as an
available resource.

(d) For trusts under this category, even if the trust is not counted as an available resource, any actual
payments from the trust to the applicant/recipient are treated under the rules governing income.
Payments to any person other than the applicant/recipient are not income to the applicant/recipient.
Payment from the trust to any person other than the cxpplleantf‘lemplent 1s not an improper transfer of
assets.

(5) Category five: trusts established by will for the benelit of a surviving spouse

(a) A trust or legal instrument or device similar to a trust, can be established by the will ol'a deceased
spouse.

(i) If there are any circumstances under which payment from the trust could be made to or for the
benefit of the surviving spouse, the portion from which payments could be made, shall be considered an
available resource. The CDJFS shall not take into account when payments can be made. A payment that
can be made only in the future satisfies this provision.

(i1) Any payments that are actually made to or for the benefit of the surviving spouse from either the
corpus or income shali be considered income.

(iii) If a payment is made to someone other than to the surviving spouse, and such payment is not for
the benetit of the surviving spouse, then such payment shall be considered an 1mp10pe1 transter imputed
to the surviving spouse subject 1o the rules prohibiting improper transfers.

{(iv) If a payment 1s requn‘ed o be made to someone other than to the surviving spouse, and such
required payment is not for the benefit of the surviving spouse, then such amount shall be considered an
improper transfer imputed 1o the surviving spouse subject to the rules prohibiting improper transfers.

{v) A surviving spouse will not be subject to a penalty for improper transfers under this subsection of
this rule 1f the surviving spouse elects to take aaamst the will.

(D) This rule supercedes all previous rules governing trusts and the CDIFS shall apply it prospectively
to all determinations and redeterminations of eligibility for all applicants and recipients. Any
determination or redctermination made in accordance with this rule shall not be affected by or governed
by any prior cligibility delerminations made under former rules governing trusts nor shall this rule be
applied retroactively to determine an applicant/recipient's eligibility or Liability for any prior period.
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