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STATEMENT OF THE CASE AND FACTS

Loretta Pack, trustee of the Maebelle W. Osborn Trust filed a declaratory judgnrent

action iii the Licking County Court of Connnon Pleas on May 7, 2004.1 Charlotte Osborne is the

sole beneficiary of the Maebelle W. Osborn Trust. This trust was creatcd on October 7, 1987.2

Charlotte Osbom applied for Medicaid benefits_on May 7, 2004.3 She was denied those benefits,

by the Licking County Department of Job and Family Seivices (hereinafter referred to as

"LCDJFS") because her assets exceeded the statutory threshold limit for eligibility due to lier

status as beneficiary of the Maebelle W. Osborn Tnist.°

The complaint for a declaratory judgment that was filed on May 7, 2004 was filed against

LCDJFS. The complaint requested that the eonnnon pleas coLU-t declare that the Maebelle W.

Osbom trust should not be counted as an available resource for Medicaid eligibility puiposes.5

The answer of the LCDJFS was filed on May 27, 2004. Throughout these p-oceedings the

LCDJFS indicated that the trust corpus, which consisted of $265,000, exceeds the Ohio

Administrative Code asset tlu-eshold amount of $1500. An Order of Reference, Pursuant to Rule

53 of the Ohio Rules of Civil Procedure was entered and the matter was turned over to the

magistrate on September 22, 2004. Plaintiffs motion for Sunlmary Judgment was filed on

October 12, 2004, indicating that the Maebelle W. Osborn Trust should not be counted as an
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'If this Court would like the Licking County Department of Job and Fainily Services to
brief the issue of the appropriateness of filing a declaratory judgEnent action before the
administrative remedies have been exhausted as raised in the Memorandum in Support
Jurisdiction of Appellant Licking County Depai-tment of Job and Family Services, Appellant
would supplement its brief accordingly.

2 See Complaint for Declaratory Judgment and Refonnation of Trust filed May 7, 2004.
3 See Ainended Magistrate's Decision with Findings of Fact of Conclusions of Law Gled

January 19, 2005.
4 See Ainended Magistrate's Decision with Findings of Fact of Conclusions of Law filed

January 19, 2005.
5 See Complaint for Declaratory Judgment and Refonnation of Trust filed May 7, 2004.
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available resourcc for Medicaid eligibility puLposes under the appropriate code sections as it

contains "ascertainable standards" and therefore mirrors this Coui-t's decision in Youn6 v. Ohio

Dept. of Human Serv. (1996), 76 Ohio St. 3d 547. However, the LCDJFS filed a

Meuiorandum ContL-a Plaintiff's MotioLi for Summary Judgment on October 25, 2004, stating

that the decision in Young was rendered moot by the enactment of Ohio Revised Code Section
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5111.15 1. Upon hearing the oral arguments of both sides and a stipulation entered by the parties

that the LCDJFS memorandunT contra to Plaintiff's Motion for Summary Judgment also

contained a Cross-Motion for Summarv Judgment, the PlaintifPs Motion for Summary Judgment

was denied on December 17, 2004. LCDJFS has denied and continues to deny that Charlotte

Osbome is eligible for Medicaid benefits. Objections to the magistrate's decision were filed on

Septeniber 22, 2004.

The Court of Common Pleas then affirmed the decisiou of the magistrate and as a result,

Loretta Pack, filed an appeal in the Licking County Court of Appeals, Fifth Appellate District on

July 25, 2005. Appellant's Merit Brief was filed on October 3, 2005. The Fifth District Court of

Appeals opined that the lower court erred as a matter of law in denying trustees motion for

summary judgment because the laws and rules in effect at the time an inter vivos tLVst is created

should be used to detemTine Medicaid eligibility. In this case, the trust corpus consisted of

$265,000 and the language at issue is as follows:

Income and Principal

(a) The Trustee may, until the death of her daughter, CHARLOTTE
OSBORN, distibute to or expend for the benefit of MAEBELLE W.
OSBORN, CHARLOTTE OSBORN, ARTHUR ELWOOD OSBORN
and LORETTA PACK so much of the principal and the current or
accumulated income therefroLn, at such tin2e or times and in such
aLnotmts and manner as the Trustee, in her sole discretion, shall
detemiine. Any-amounts ofincome, which the Trustee shall detem2ine
not to distribute to or expend for the benefit of MAEBELLE W.

FAX 670-5241 11 2



OSBORN, CHARLOTTE OSBORN, ARTHUR ELWOOD OSBORN
and LORETTA PACK, may be accumulated.
In making such distribution is n1y intent that my Trustee use income or
principal for the benefit of my children only for purposes other than
p-oviding food, clothing or shelter that is to be used only to meet
supplemental needs over andabove those met by entitleTnent benefits.

After the decision by the Fifth District Court of Appeals, the Licking County Department of Job

and Family Services filed a Motion to Vacate for Lack of Subject Matter Jurisdiction and/or

Motion for Reconsideration arid/or Motion to Certify Conflict on May 17, 2006. The Appellee's

(previously referred to as Appellant in the Court of Appeals) reply to said Motion was filed on

May 31, 2006. The Court of Appeals denied the Motion to Vacate as well as the Motion for

Reconsideration but granted the Motion to Certify Conflict. Then, the Licking County

Department of Job and Family Services filed a Notice of Appeal and Memoranduni in Support of

Jurisdiction with this Court. This Court certified the conflict and accepted the appeal.
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ARGUMENT

Proposition of Law No. 1

The applicable Medicaid eligibility rules are those in effect at the time an
application and/or eligibility review is commenced for Medicaid and not
those in effect at the time of the creation of an inter vivos trust because rights
to Medicaid have not vested in an individual who has not yet applied for, or
is not eligible to receive, such benefits.
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A.Introcluction

Charlotte Osborn applied for Medicaid benefits on May 7, 2004. 6 The Appellant,

Licking County Depat-cment of Job and Family Services, made the determination that Charlotte

Osborn is not entitled to Medicaid benefits based on application of the criteria then in effect as

established by the state of Ohio as a condition of participating in the federal Medicaid program.

Medicaid is not an entitlement. Medicaid was enacted for the purpose of pTroviding

"federal assistance to States that choose to reimburse certain costs of medical treatment for needy

persons." Harris v. McRae (1980), 448 U.S. 297, 301.

The history of Medicaid and its purposes is best described in the case of Estate of Marx

v. Albers 97 CV 000791, Clermont County Court of Common Pleas, unreported (Slip

Copy) as follows:

Title XIX of the Social SecuTity Act established the Medicaid program.
42 U.S.C. 1396 et seq. The puJpose of the program is to furnish
medical care to those whose resoui-ces were insufficient to meet the
costs. of necessary medical services. 42 U.S.C. 1396. States
participating in the program are required to develop a plan for
determining the eligibility of individuals seeking medical assistance.
42 U.S.C. 1396a(a). The state plan is required to establish "reasonable
standards" which takes into account these income and resources that are
available to the applicant. 42 U.S.C. 1396a(a)(17).

6 See Amended Magistrate's Decision with Findings of Fact of Conclusions of Law filed
January 19, 2005.
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Two types of recipients have tL-aditionally received Medicaid

Assistance. The first group, the "categorically needy," are those
already receiving general welfare payments under the Aid to Families

with Dependant Children Program, 42 U.S.C. 601 et seq., or the

Supplementary Security Income Program ("SSI"), 42 U.S.C. 1381 et
seq.

The Medicaid laws require all participating states to provide benefits
to the "categorically needy." These are persons whose incomes are too
high to qualify for one of the categorical progranis, but who need
assistance base on the costs of their medical care. .42 U.S.C.
13969(a)(10)(A)(ii). Providing Assistant to the "inedically needy" is
optional for those states that participate in the general medical
program. Id.

Ohio has chosen to participate in the federal Medicaid program. See, O.R.C. 5111.01 et

seq. Therefore, Ohio has developed "reasonable standards" as mandated by federal law to

determine the eligibility of applicants/recipients to receive Medicaid benefits. These standards

ai-e set forth in Ohio Administrative Code Scction 5101:1-39 et seq. and Ohio Revised Code

Section 5111.01 et seq.

The Ohio General Assembly has enacted Ohio Revised Code Section 5111.151 which

provides ntles for eligibility deterLninations involving Medicaid and trust assets. This section

provides criteria for determining whetlier to count as an available resource a trust that has been

ereated by the applicant or for the applicant by another individual. Section 5111.151 states, for

our puLposes, in relevant part, that:
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(G)(1) A trust or legal insti-ument or device similar to a tLUst shall be
considered a trust established by an individual for the benefit of the
applicant or reeipient if all of the following apply:

(a) The trust is created by a person other thau the applicant or
recipient.

(b) The trust names the applicant or recipient as a beTeficiary

FAX etnseni 11 5



(c) The trust is funded with assets or propei-ty in which the
applicant or recipient has never held an ownership interest
prior to the establishment of the tnist.

(2) Any portion of the trust that meets the requirements of division
(G)(1) of this section shall be an available resource only if the trust
pernlits the trustee to expend principal, coJpus, or assets of the trust for
the applicant's or recipient's medical care, comfort, maintenance,
health, welfare, general well being, or any combination of these
purposes
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(3) A trust that meets the requirements of division (G)(1) of this
section shall be considered an available resource even if the trust
contains any of the following types of provisions:

(a) A provision that prohibits the trustee from making payments
that would supplant or replace Medicaid or other public
assistance;

(b) A provision that prohibits the trustee fi-om making payments
that would impact or have an effect on the applicant's or
recipient's right, ability, or opportunity to receive Medicaid or
other public assistance;

(c) A provision that atteEnpts to prevent the trust or its corpus or
principal from being counted as an available resource.

(4) A trust that meets the requirements of division (G)(1) of this
section shall not be counted as an available resource if at least one of
the following circumstances applies:

(a) If a trust contanls a clear statement requiring the trustee to
preserve a poi-tion of the trust for another beneficiary or
remaindeiman, that poi-tion of the trust shall not be counted as
an available resource. Tenns of a trust that grant discretion to
preserve a portion of the trust shall not qualify as a clear
statement requiriug the trustee to preserve a portion of the tiust

(b) If a trust contains a clear statement requiring the trustee to use
a portion of the trust for a puipose other than medical care,
care, conTfort, maintenance, welfare, or general well being of
the applicaErt or recipient, that portion of the trust shall not be
counted as an available resource. Terms of a trust that grant
discretion to liniit the use of a portion of the trust shall not
qualify as a clear statement requiring the trustee to use a
portion of the trust for a particular purpose.

FAX 6705241 11 6



The General Assembly, as required by federal law, has established criteria for

detei7nining Medicaid eligibility. The above rule was in effect at the time that Charlotte Osborne

made her application for Medicaid benefits. Therefore, based on these rules and those contained

in Ohio Administrative Code 5101:1-39-27.1, the Licking Department of Job and Family

Services detennined that Charlotte Osborne was not eligible to receive Medicaid benefits.' The

Licking County Department of Job and Family Services applied the rules in effect at the time of

the application/eligibility revicw.

B. The intent of the legislature was to have the rules for Medicaid
eligibility apply as they are written and in effect as of the date an
apnlicationfor benefits is nYade
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Eligibility for Medicaid benefits are determined based upon the regulatoTy language in

effect at the time an application for benefits is commenced. Accept for the Court of Appeals in

this case, this rule has been consistently followed by the lower courts. See, Martin v. Ohio

Dept. of Hum Svcs. (1998), 130 Ohio App. 3d 512, 524 (2"'' Dist.); Mctz v. Ohio Dept. of

Hum Svcs. (2001), 145 Ohio App. 3d 304, 309 (6"' Dist.); Prior v. Ohio Dept. of Hum. Svcs.

(1997), 123 Ohio App.3d 381, 386; and, Miller v. Ohio Dept. of Hum. Svcs. (1995), 105 Ohio

App.3d 539, 543.$

' Appellee has never disputed that if this version of the rule is applied to her situation
than she was properly determined to be ineligible for benefits. Instead, she has consistontly
argued that it is iniproper to apply this version of the rule to her. Rather, she has claimed that the
Medicaid rules in effect at the time the trust was originally created (i.e. 1987) was the proper set
of rules applicable to lrer situation.

$ Indeed, this Court has itself chosen, in a somewhat analogous case, to apply Medicaid
Lules contained in "the plain regulatory language in effect at the tinie this litigation arose" rather
than apply older or newer versions of Medicaid rules. See, Youn¢ v. Ohio Dept. of Hum. Svcs.
(1996), 76 Ohio St.3d 547, 551. The same rules of eligibility were in effect both at the time of
the appellee's application for benefits as well as at the time the appellee fonnally instituted
litigation.

FAX 670-5241



"A former statute only applies if rights or obligations have been acquired under the

foriner statute." Miller v. Ohio Dept. of Hum. Svcs. (1995), 105 Ohio App.3d 539, 543 citing

Coca-Cola BottlinE Corp. v. Lindley (1978), 54 Ohio St.2d 1. In deviating fi-om this well-

established rule the Court of Appeals misconstrued the holding of this Court's prior opinion in

Ohio Citizens Bank v. Mills (1989) 45 Ohio St.3d 153. Tn that case this Court held that the law

in effect at the time of the creation of an inter vivos trust was to be applied in order to determine
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the grantor's intentions. What that case did not say, however, is that a grantor's intention was

paramount over and above a subsequent legislative enactment shotild the subsequent enactment

conflict with the grantoi's intent. Indeed, this Court recognized that "[w]hile the general rule ...

is that the law existing at the time an inter vivos trust is executed is the law which applies, a

subsequent legislative enactnient ... may apply, depending on the intent of the General

Assembly." Id. at 157. There can be no reasonable argmnent that the General Assembly

intended for Medicaid Jules in effect at the time of the creation of an inter vivos trust control

Medicaid eligibility in perpetuity. This is especially so since so much of Medicaid eligibility

(and funding) is controlled by the Federal goveriunent. The Court of Appeals herein entirely

failed to take into account the fact that the General Assembly has the authority to n-iodify the law

notwithstanding it being contrary to the intentions of a grantor of an inter vivos trust. Such a

application is not prohibited.

Applying the law in effect at the time an application for benefits is made is a

"prospective" application of the law. Statutes that reference past events, in this case execution of

a trust agreement, to cstablish cunent status have been held not to be retroactive. Plavcan v.

School Employees Retirement System (1994), 71 Ohio St.3d 240, 243 (disability

determination necessarily takes place after application and thus in the present, although the

FAX 6J05Y41



timing of the benefits payments is related back to the date of the first incapacity or the date the
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applicant last received compensation). The right to receive benefits "flows from a eurrent right

to apply and a cuiTent computation of eligibility for benefits." Id. at 243. "If the right to receive

certain benefits is a present right, it is not retrospective simply because it references past events.

Id. at 243 citing State ex rel. Bouse v. Cickelli (1956), 165 Ohio St. 191.9

Even if the intent of the grantor of the trust herein was to keep the trust from being

counted as an available resource for purposes of Medicaid eligibility, that intent camiot be

legally enforced because the law, as it stood at the time she applied for benefits, did not allow for

that intent to be carried out. Indeed, if the Court of Appeal's blaLiket determination that a

grantor's intention as gleaned from the law in effect at the time a trust is created is controlling

above all else, including subsequent changes in the law, absurd possibilities exist.

For example, assuLne that a trust was created prior to the Civil Rights Acts of the 1960's

which provided for a donation to a publicly funded scliool or university but that this donation

was expressly conditioned upon that school or uTUversity not enrollnig any African-Americans.

Would airyone doubt that despite the clear intention of the grantor, the law would not permit that

intent to be carried into effect? Similarly, assmiie that a trust expressly provides for a donation

to an organization that has, since the creation of the trust, become a lmown supporter of

terrorism. Undoubtedly, Ohio law (and likely Federal law) would not permit the grantor's

intention to be carried into effect.

9 hi this instance, even if seen as a retrospective application of law, it would be
appropriate. "Section 28, Article 11 of the Oliio Constitution prohibits the General Assembly
from passing retroactive laws and protects vested rights from new legislative eneroachnients."
Smith v. Smith (2006), 109 Ohio St.3d 285, 286, citing, Vogel v. Wells (1991), 57 Ohio St.3d
91, 99. ComreJ-sely, the General Assembly is empowered to apply new laws to old events as long
as a party's rights under the old law lias not "vested". Until a party's eligibility for Medicaid
benefits is determined (whicli, of course can only conie after one has applied for benefits), no
Tights to such benefits are "vested".

FAX 670-5241 11 9



The Court of Appeals decision improperly extrapolated the Mills holding that a grantor's

intention is deterrnined by tlien existing law, into a rule that the legal.effect of that intention is

also determined by then existing law. This was clearly not intended by the Mills Court as it

would subjugate legislative policy changes to individual intent of all grantors of trusts. As

applied to this situation, the intent of the grantor would control how Medicaid eligibility is

determined at all times in the future. The grantor would, in essence, have the ability to tell the

gover-nment how to administer a govenmiental program.

CONCLUSION

Medicaid eligibility rules should be those in effect at the time an application and/or

eligibility review is commenced for Medicaid and not those in effect at the time of the creation

of an inter vivos trust. Any other conclusion improperly gives a grantor of a trust unlimited

autllority to define Medicaid eligibility. Rights to Medicaid have not accrued to au individual

until an application is filed indicating that the individual would like to have their assets reviewed

to detennine their eligibility for Medicaid. Therefore, past events and the past intention of a

settler of a trust agreement should not effect current rights and obligations related to the

implementation of a governmental benefits program. Any contrary conclusion renders all sorts

of governmental benefits programs - not just Medicaid - subject to the whims of individual

grantors.
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Licking County, Case No. 05 CA 83

Wise, P. J.

{¶1} Appellant Loretta Pack, Trustee of the Maebelle W. Osborn Trust

("Appellant"), appeals the decision of the Licking County Court of Common Pleas that

granted Appellee Licking County Department of Job and Family Services' ("LCDJFS")

cross-motion for summary judgment and denied appellant's motion for summary

judgment. The following facts give rise to this appeal.

{¶2} This case involves the right of Charlotte Osborn to receive Medicaid

benefits and other services. Charlotte is a sixty-one year old woman who is physically

and mentally disabled. Charlotte resides with her brother and sister-in-law. They have

been providing in-home care for her since the death of her mother, Maebelle Osborn, in

December 1991.

{¶3} During the past few years, Charlotte has experienced physical setbacks

that have required three short-term rehabilitation stays in a nursing home. Charlotte

does not presently receive services or medical benefits from LCDJFS. However, these

health and support services are needed, for Charlotte, to maintain her present living

arrangement. Charlotte will likely require Medicaid health care benefits, from LCDJFS,

for the remainder of her life.

{¶4} On May 7, 2004, Charlotte applied for Medicaid and Home & Community

Based Services. LCDJFS determined that Charlotte was not eligible for Medicaid

benefits and services because of her beneficiary interest in the Osborn Trust, which has

a corpus of approximately $265,000.00. On this same date, appellant filed a civil

complaint, for declaratory judgnient, and in the alternative, reformation of the Osborn

Trust. Three days after filing the complaint, the trial couit appointed a guardian ad litem
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for Charlotte Osborn. The trial court conducted a pretrial and referred this matter to a

magistrate. On October 12, 2004, appellant filed a motion for summary judgment.

LCDJFS responded to appellant's motion for summary judgment and filed a cross-

motion for summary judgment.

{¶5} On December 17, 2004, the magistrate issued his decision granting

LCDFS' motion for cross-summary judgment and denying appellant's motion for

summary judgment. Pursuant to Civ.R. 52, appellant requested the maaistrate to issue

separate findings of fact and conclusions of law. The magistrate filed an amended

decision, on January 19, 2005, containing conclusions of law.

{76} In its amended decision, the magistrate made the following findings:

{¶7} "I. The Licking County Department of Job and Family Services correctly

determined that the Trust is a countable resource for purposes of determining Medicaid

eligibility because it correctly disregarded the discretionary clause contained in the

Maebelle W. Osborn Trust, per the Ohio Revised Code and the Administrative Code.

{18} "II. The Trustee of the Maebelle W. Osborn Trust can be compelled to

invade the trust principal for the medical care and proper maintenance of Charlotte

Osborn as she has an ownership interest in the Trust which she can access throuah the

courts.

{¶9} "III. The Young and Carnahan decisions are rendered moot by the

amendments to Ohio Administrative Code Section 5101:1-39-27.1 and the enactment of

Ohio Revised Code Section 5111.151.
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{Tj10} "IV. The Maebelle W. Osborn Trust cannot be reformed because the intent

of the settlor cannot be ascertained within the bounds of law." Amended Magistrate's

Decision with Findings of Fact and Conclusions of Law, Jan. 19, 2005, at 2-4.

{111} Thereafter, appellant filed objections to the magistrate's decision. On

June 16, 2005, the trial court affirmed the magistrate's decision finding the Osborn Trust

is required to be counted as an available resource in accordance with R.C.

5111.151(G)(2). The trial court also found that R.C. 5111.151 (G)(4)(a) does not apply

to the Osborn Trust because the trust does not require that any portion of the trust or

any part of the income and principal be set aside for other beneficiaries or

remaindermen. Judgment Entry, June 16, 2005, at 1. The trial court filed a judgment

entry nunc pro tunc on June 30, 2005, reaching the same conclusion.

{¶12} Appellant timely filed a notice of appeal and sets forth the following sole

assignment of error for our consideration:

{¶13} "I. THE LOWER COURT ERRED, AS A MATTER OF LAW, BY

DENYING APPELLANT TRUSTEE'S MOTION FOR SUMMARY JUDGMENT AND

GRANTING APPELLEE LCDJFS' CROSS-MOTION FOR SUMMARY JUDGMENT, IN

ITS ENTIRETY."

Summary Judgment Standard

{¶14} Suinmary judgment proceedings present the appellate court with the

unique opportunity of reviewing the evidence in the same manner as the trial court.

Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36. As such, we must

refer to Civ.R. 56 which provides, in pertinent part:
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{115} Summary judgment shall be rendered forthwith if the pleadings,

depositfons, answers to interrogatories, written admissions, affidavits, transcripts of

evidence in the pending case and written stipulations of fact, if any, timely filed in the

action, show that there is no genuine issue as to any material fact and that the moving

party is entitled to judgment as a matter of law. "*" A summary judgment shall not be

rendered unless it appears from such evidence or stipulation and only therefrom, that

reasonable minds can come to but one conclusion and that conclusion is adverse to the

party against whom the motion for summary judgment is made, such party being

entitled to have the evidence or stipulation construed most strongly in the party's favor.

{¶16} Pursuant to the above rule, a trial court may not enter summary judgrrlent

if it appears a material fact is genuinely disputed. The party moving for summary

judgment bears the initial burden of informing the trial court of the basis for its motion

and identifying those portions of the record that demonsti-ate the absence of a genuine

issue of material fact. The moving party may not make a conclusory assertion that the

non-moving party has no evidence to prove its case. The moving party must specifically

point to some evidence which demonstrates the non-moving party cannot support its

claim. If the moving party satisfies this requirement, the burden shifts to the non-moving

party to set forth specific facts demonstrating there is a genuine issue of material fact for

trial. Vahrla v. Hall, 77 Ohio St.3d 421, 429, 1997-Ohio-259, citing Dresher v. Burt,

(1996), 75 Ohio St.3d 280. It is based upon this standard that we review appellant's

sole assigrnnent of error.
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{¶17} Appellant maintains the trial court erred when it granted the cross-rriotion

for summary judgment filed by the LCDJFS and denied her motion for summary

judgment. We agree.

{¶18} Maebelle Osborn executed the trust at issue on October 7, 1987, and

subsequently died on December 27, 1991. Between the date of the execution of the

trust and the date of Chariotte's application for Medicaid benefits, Ohio's Medicaid

regulations concerning trust beneficiaries changed eight times.'

{¶19} The language of the trust at issue in the case sub judice provides as

follows:

{¶20} "2. Dispositive Provisions:

"Income and Principal

{¶21} "(a) The Trustee may, until the death of her daughter CHARLOTTE

OSBORN, distribute to or expend for the benefit of MAEBELLE W. OSBORN,

CHARLOTTE OSBORN, ARTHUR ELWOOD OSBORN and LORETTA PACK so much

of the principal and the current accuinulated income therefrom, at such time or times

and in such amounts and manner as the Trustee, in her sole discretion, shafl. determine.

Any amounts of income which the Trustee shall determine not to distribute to or to

expend for the benefit of MAEBELLE W. OSBORN, CHARLOTTE OSBORN, ARTHUR

ELWOOD OSBORN and LORTETTA PACK may be accumulated.

' See O.A.C. 5101:1-39-27.1. This regulation was revised on the following dates: Oct.
1, 1989; Dec. 16, 1989; Oct. 1, 1991; Sept. 1, 1992; Feb. 1, 1995; Apr. 27, 1995; July 1,
1996; and Nov. 7, 2002.
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Licking County, Case No. 05 CA 83 7

f122} "In making such distribution (sic) is my intent that my Trustee use income

or principal for the benefit of my children only for purposes other than providing food,

clothing or shelter that is to be used only to meet supplemental needs over and above

those met by entitlement benefits." Trust Agreement, Oct. 7, 1987, at 2.

{¶23} One aspect of an applicant's eligibility for Medicaid benefits and services

concerns a person's available financial resources. In Ohio, a Medicaid recipient is

limited to $1,500.00 in countable resources. See O.A.C. 5101:1-39-05(A)(9). An

applicant's resources includes cash, personal property, and real property that the

applicant can use to pay for his or her own support and maintenance, either because of

an ownership interest in the property or because the applicant may legally access the

property and convert it into cash. See O.A.C. 5101:1-39-05(A)(8).

{724} In addressing the issues raised in this assignment of error, we find it is first

necessary to determine the applicable law. Appellant maintains the applicable law is

the law existing at the time of its creation, absent a contrary intent within the instrument

itself. In support of this argument, appellant cites the Ohio Supreme Court's decision in

Ohio Citizens Bank v. Mills (1989), 45 Ohio St,3d 153. In this case, the Court held as

follows at paragraph two of the syllabus:

{¶25} "Provisions of an inter vivos trust shall be governed by the law existing at

the time of its creation, absent a contrary intent within the instrument itself."

{¶26} LCDJFS disagrees and instead argues that because laws are presumed

to operate prospectively, the rules in effect on the date of application for Medicaid

benefits and services should apply. In support of its argument, LCDJFS cites the
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Licking County, Case No. 05 CA 83 8

following two appellate court cases: Martin v. Ohio Dept. Human Serv. (1998), 130

Ohio App.3d 512, and Metz v. Ohio Dept. Human Serv. (2001), 145 Ohio App.3d 304.

{¶27} Upon review of the cases cited by the parties, we find the Ohio Supreme1-1

Court's decision in the Ohio Citizens Bank case dispositive of the issue concerning the

applicable law to apply to the trust agreement. Although this decision was subsequently

overruled by statute, the portion that was overruled concerned the "stranger to the

adoption" rule. The statute did not effect paragraph two of the syllabus regarding the

law to apply when reviewing provisions of an inter vivos trust. Thus, we conclude the

Ohio Citizens Bank decision is the law in the State of Ohio in determining what version

of the law to apply to the provisions of an inter vivos trust. Further, we note the cases

cited by LCDJFS are appellate court decisions, from other districts, and are not binding

on this Court.

(¶28) Accordingly, having concluded that we must apply the law in effect at the

time Maebelle Osborn executed the trust agreement, we must now determine what law

was in effect on October 7, 1987. The history of O.A.C. 5101:1-39-05 establishes that

the version of the code, in effect when Maebelle Osborn executed the trust agreement,

was that dated June 10, 1985. The language in this version of O.A.C. 5101:1-39-05 is

identical to the language the Ohio Supreme Court considered in Young v. Ohio Dept. of

Human Serv., 76 Ohio St.3d 547, 1996-Ohio-70. Therefore, we find the Young decision

pertinent to the resolution of this matter.

{¶29) In Young, "[t]he issue to be decided [was] whether a testamentary

trust that expressly prohibits the trustee from making any distributions that would affect

the beneficiary's Medicaid benefits constitutes a 'countable resource' under the ODHS
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Medicaid regulatory scheme set out in Ohio Adm.Code Chaoter 5101:1-39." Id. at 547-

548. Although the Young decision involves a testamentary trust, as opposed to an inter

vivos trust, we find the Court's analysis applicable because it involved the interpretation

of the same version of the Ohio Administrative Code.

{¶30} We would note that in Young, the Court applied the regulatory language in

effect at the time the litigation arose as opposed to the regulatory language in effect at

the time of its creation. Id. at 551. We find this distinction is based upon the fact that an

inter vivos trust is created during the lifetime of a settlor and becomes effective in his or

her lifetime. Therefore, the law in effect, at the time of its creation, should be applied.

However, a testamentary trust takes effect at the death of the settlor or testator. Thus,

the law in effect at the time of the settlor/testator's death or at the time litigation arises

should apply.

{¶31} The dispositional language of the trust at issue in the Young case

provided as follows:

{¶32.} "(1) The share to be held for Grantor's daughter JANET LEE YOUNG,

shall be held, managed and distributed by the Trustee as follows: The Trustee shall pay.

such amounts of the net income and, if necessary, principal of this Trust as she deems

necessary for the benefit of JANET LEE YOUNG, provided, however, that the Trustee

shall not make any distributions of income or principal for the benefit of JANET LEE

YOUNG which shall render her ineligible or cause a reduction in any benefit she may be

entitled to receive, including, but not limited to, the following: institutional care provided

by the State or Federal government, Sociai Security, Supplementary Security Income,

Medicare, and Medicaid. ""' Distributior s of income or principal to or for the benefit of

P12 C,̂, Al



Licking County, Case No. 05 CA 83 10

JANET LEE YOUNG shall be made liberally and generously, but not for the purpose of

providing for anything which could otherwise be provided for her by governmental or

other assistance." Id. at 548-549.

{¶33} The Ohio Supreme Court concluded the plain meaning of the above cited

language was that the father intended to provide his daughter with a source of

supplemental support that would not jeopardlze her access to basic assistance from

Medicaid. Id. at 551. The Court also found that under former O.A.C. 5101.1-39-05(8), a

resource will not be counted unless the applicant has both a legal interest in the

resource and the legal ability to use or dispose of the resource. Id. Because the

daughter had no control over the distributions that the trustee decided to make for her

benefit, she did not have the ability to use or dispose of the resource. Id. Thus, the

trust did not meet the former requirements for accountability. Id.

{¶34} Although the language in the case sub judice is not identical to the

language addressed by the Court in Young, the language used results in the same

conclusion. First, the distribution of the principal and accumulated income is left to the

discretion of the trustee. Second, and most importantly, the distributions are not to be

made so as to elirninate eligibility for Medicaid benefits and services. Based upon this,

we find,, as did the Court in Young, that the plain meaning of the restrictive language in

the Maebelle Osborn Trust is intended to provide Charlotte with a source of

supplemental support that would not jeopardize her access to basic assistance from

Medicaid.
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{¶35} Appellant's sole assignment of error is sustained.

{¶36} For the foregoing reasons, the judgment of the Court of Corrimon Pleas,

Licking County, Ohio, is hereby reversed.

By: Wise, P. J.

Gwin, J., and

Hoffman, J., concur.

JWW/d 427

SCOTT GWIN
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IN THE COURT OF^PEALS FOR LICKING COI^J,t^T^Y, OHIO
FIF H APPELLAT^1t,SYTRI0l^^ '

LORETTA PACK, TRUSTEE OF THE
MAEBELLE W. OSBORN TRUST

Plaintiff-Appellant

-vs- JUDGMENT ENTRY

CHARLOTTE OSBORN, BENEFICIARY
OF THE MAEBELLE W. OSBORN
TRUST, et al.

Defendant-Appellee Case No. 05 CA 83

For the reasons stated in our accompanying Memorandum-Opinion, the

judgment of the Court of Common Pleas of Licking County, Ohio, is reversed.

Costs assessed to Appellee LCDJFS.

HON. JOHN W. WISE
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LORETTA PACK, Trustee of the
MAEBELLE W. OSBORN TRUST, et al

Plaintiff-Appellant

-vs- JUDGMENT ENTRY

CHARLOTTE OSBORN, Beneficiary of
The MAEBELLE W. OSBORN TRUST,
etal.

Defendants-Appellees Case No. 05 CA 83

This matter is before the Court upon Appellees' motion to vacate for lack of

subject matter jurisdiction, or in the alternative, motion for reconsideration, or in the

alternative, motion to certify a conflict.

A. Lack of Subiect Matter Jurisdiction

As to the issue of subject matter jurisdiction, appellees maintain a declaratory

judgment action is not available for the purpose of determining Medicaid eligibility.

Specifically, appellees argue the Licking County Department of Job and Family Services

("LCDJFS") already determined the eligibility of Charlotte Osborn, pursuant to O.A.C.

5101:1-39-27.1 and found that she had available resources beyond those permitted in

order to qualify for Medicaid benefits.

We disagree and conclude the trial court had jurisdiction to hear this matter for

the following reasons. An appeal pursuant to R.C. Chapter 119, which LCDJFS

Z^ V-^- ^ 616'z^-
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contends is the appropriate action, is pending before the trial court. However, the trial

court stayed the R.C. Chapter 119 appeal, froin the denial of Medicaid benefits, while

the declaratory judgment action was resolved by this Court on appeal.

Based upon these facts, we conclude the trial court properly exercised

jurisdiction in the declaratory judgment action. The declaratory judgment action did not

decide the issue pending in the administrative appeal (i.e. whether Charlotte Osborn is

entitled to Medicaid benefits.) Rather, the declaratory judgment action merely

determined whether the trust is intended to provide Charlotte with a source of

supplemental support that would not jeopardize her access to basic assistance from

Medicaid. Appellant correctly points out that the pending R.C. Chapter 119 appeal will

determine Charlotte Osborn's eligibility for Medicaid benefits. While the trust was the

only reason cited by LCDJFS for denial of benefits, there may be other reasons for

denial which LCDJFS may raise.

Accordingly, the trial court did not lack subject niatter jurisdiction to hear

appellees' declaratory judgment action.

B. Motion for Reconsideration

LCDJFS next requests this Court to reconsider its decision pursuant to App.R.

26(A). We decline to do so finding, pursuant to Ohio Citizens Bank v. Mills (1989), 45

Ohio St.3d 153, that the law in effect at the time of the creation of an inter vivos trust

governs, absent a contrary intent. See Mills at paragraph two of the syllabus.

Appellees' motion for reconsideration is denied.
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C. Motion to Certify a Conflict

Pursuant to App.R. 25, LCDJFS maintains our judgment, in the case sub judice,

is in conflict with judgments rendered by several other courts of appeals in this state on

the same question. LCDJFS cites four cases which it represents are in conflict with our

decision. These cases are as follows:

1. Metz v. Ohio Dept. of Human Serv. (2001), 145 Ohio App.3d 304;

2. Martin v. Ohio Dept. of Human Serv. (1998), 130 Ohio App.3d 512;

3. Priorv. Ohio Dept. of Human Senv. (1997), 123 Ohio App.3d 381;

4. Miller v. Ohio Dept. of Human Serv. (1995), 105 Ohio App.3d 539.

We have reviewed each of the above cases. We find our judgment is in conflict

with all four cases. However, we would note that three of the cases cited by LCDJFS,

Martin, Prior and Miller, hold that the law in effect on the date of the eligibility review

applies. However, the Metz case holds that the law in effect at the time the trust

becaine irrevocable applies. In any event, all four cases conflict with our holding.

Accordingly, we sustain the motion to certify a conflict with other appellate

districts and submit the following issue to the Ohio Supreme Court for review and final

resolution:

Whether the Medicaid eligibility rules, are those in ef ect at the time of the

creation of an inter vivos trust or those in effect on the date of eligibility review?

IT IS SO ORDERED.

P18



IN THE COURT OF COMMON PLEAS, LICKING COUNTY, OHIO
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LoretLa Pack, Trustee of

the Maebelle W. Osborn, Trust,

Plaintiff,

vs.

Charlotte Osborn, Beneficiary of
The Nlaebelle W. Osborn Trust et al.,

Defendants.

, ^ '.^, ...
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Case No. 04 CV 589

AMENDED MAGISTRATE'S DECISION WITI3
FINDINGS OF FACT AND CONCLUSIONS OF LAW

Judge
Thomes M. Murcelain

740-349-61II6

]udge

]on R. Spahr

740-349-6181

Cour[house
Newark, OH 43055

The above-captioned matter came before the Court on Niotions for Surnmaly Judgnnenl

ffled.by Plaintiff alul Defendant, Licking Cotu2ty Department of Job and Family Services,

hereinafter referred to as "LCJFS." On Decelnber 17, 2004, a Magistrates' Memolauzdum of

Decision was filed finding in favor of LCJFS. Plaintiff filed a request for findings of fact and

conclusions of law pursuant to Civil Rule 53. For this reason, this Court amends its previous

Decision to include t12e following findings of fact and conclusions of law: .

FINDINGS OF FACT

As indicated, this matter is before the Court on Cross-Motions for Sununary Judgment.

The Parties agree.to the facts at issue, and each Party outlined Che tuulisputed facts in their

iespective Memoranda. Therefore, this Court need not make findings of fact in order to make a

determination of the legal issues at hand. Generally, however, the facts are as follows:

The Defendant, LCJFS, denied Medicaid benefits to Charlotle Osborn, beneficiary of the

Maebelle W. Osborn Trust on the basis that i:he h-ust is a cotirttable resource for Medicaid

eligibility purposes. Applyi.ng Ohio Adlninistative Code Sections 5101:1- 39-05 and 5101:1-39-

27.1 as well as Ohio Revised Code Section 5111.151, the LCJFS deternlined that the resources of

I
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Charlotte Osborn exceeded the $1500 resource limitation and therefore, denied Medicaid

benefits.

CONCLUSIONS OF LAW

1. The Licking County Department of Tob and Faniily Services correctly determined
that the Trust is a countable resource for purposes of determininQ Medicaid
elipibility because it correctly disregarded the discretionary clause contained in the
Maebelle W. Osborn Trust, per the Ohio Revised Code and the Administrative

Code.

Laws are presumed to operate prospectively. Martin v. Ohio Dept. of Hum. Svcs.

1998 130 Ohio St. App . 3d 512 , 524 (2nd Dist.).. See also Metz v. Ohio Dept. of I-Ium. Svcs.

(2001), 145 Ohio App. 3d 304, 309 (61h Dist.). The LCJFS correctly applied the rules in effect at

the time of the May 7, 2004 appfication for Medicaid benefits. These rules establish that an

individual, in order to be eligible for Medicaid, caruiot have resources that exceed $1500.

In orcler for LCJFS to deterinine an applicant's resources, it has to look to the exemptions

listed in Ohio Admiilist-ative Code Section 5101:1-39-27.1 and Ohio Revised Code Section

5111.151.

In this case, the Defendant LCJFS applied the exemptions and correctly deterinined that

the discretionary clause is not a clear statement of intent of the settlor as required by the Ohio

Revised Code. Therefore, the discretionary clause was correctly excluded and the Maebelle W.

Osborn Trust is a countable resource for Charlotte Osborn's Medicaid eligibility.

II. The Trustee of the Maebelle W Osborn Trust can be compelled to invade the
trust principal for the medical care and prover maintenance of Charlotte
Osborn as she lias an ownership interest in the Trust which she can access

throuah the courts.

2
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An applicant for Medicaid is not entitled to its benefita The person applying for

Medicaid benefits must be deemed eligible to receive them. 1'he State is not required to pay for

the rnedical care and maintenance of an individual who has the means to do so.

In this case, the person solely responsible for the support of Charlotte Osborn is

Charlotte Osborn through her agent, the trustee of the Maebelle W. Osborn Trust. See Bureau

of Support v. Kreitzer (1968), 16 Ohio St. 2d 147. Therefore, the trustee has an ol?ligation and a

fiduciary duty to provide for the care and maintenance of Charlotte Osboin. In re Gantz, 1956

WL 12960 (Ohio App. 5th Dist.). If the trustee has not clone so or will not do so, Charlotte

Osborn can cornpel the trustee tltyough the court system to pay for her medical care and

support. Kreitzer 16 Ohio St. 2d 147.

111. The Young and Carnahan decisions are rendered nioot by the amendments to
Ohio Administrative Code Section 5101:1-39-27.1 and the enactment of Ohio
Revised Code Section 5111.151.

In Yottllg, the court has stated that `[w]e prefer to rely on the plain regctlatory language

in effect at the tirne this litigation arose.` Youn v. Ohio Dept. of Hum. Svcs., 76 Ohio St. 3d

547.

Tluis, relying on the current and plain regolatory language, it is clear that the holding in

Young, in its interpretation and application of the former Ohio Administrative Code Section

5101:1-39-27.1, is not applicable to the case at bar. The Trustee applied for Medicaid benefits for

Charlotte Osborn on May 7, 2004, well after the loophole was closed by the revision of Ohio

Achninistralive Code Section 5101:1-39-27:1 effective Apri127,1995 and July 1, 1996.

T'he hold'u1g in Carnahan (2000), 139 Ohio App. 3d 214 is similarly inapplicable. That

case also involved "restrictive lang-t.tage° in a trust. However, the newly amencled Ohio

3
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Adminzstrative Code Section 5101:1-39-27.1 and newly enacted Revised Code Section 5111.151

clearly instructs tlle LCJFS to disregard such language and therefore rende^s Carnahan moot.

IV. The Maebelle W. Osborn Trust cannot be reformed because the intent of the
settlor cannot be ascertained within the bounds of law.

In order foi a trust to be reformed, the Court must interpret the trust according to the

Grantor's intent. Domo v. McCarthy (1993), 66 Ohio St. 3d 312, 318. The interpretation of the

trust inust be done by looking at the Grantor's intent at the time of hhe creation of the trust and

the appficable laws at that time will govern the terms of the trust. Central Trust Co. v. Bovev

(1971), 25 Ohio St. 2d 187, 190 and Ohio Citizens Bank v. Mills (1989), 45 Ohio St. 3d 153, 156.

In adclition, the court most also assume that the Grantor is aware of laws that affect the trust are

subject to change. See, generally, Fifth Third Bank, supra, citin Solomon v. Central Trust Co.

of Northeastern Ohio, N.A. (1992), 63 Ohio St. 3d 35.

At this time, the Court caiu2ot reform the Nlaebelle W. OsUorn'I'rust to con[orm to Ohio

Revised Code Section 5111.151(G)(4), as this was not the intent of the grantor. The statcrte did

not exist at the time of the creation of the trust and therefore, it could not have Ueen the intent of

tlu grantor to state the statute in the trust word for word.

Upon due consideration, the cotut finds that reasonable minds can come to but one

conclusion and that conclusion is adverse to the Plaintiff, therefore Defendmzt is entitted to

judgrnent as a matter of law. Consequently, this Court finds Plztintiff's Nlotion for Sununary

Judgment not well taken, and hereby DENIES the same in its entirety. Further, this Court finds

Defendants' Cross-Motion for Smnmaiy Judgment well taken, mzd hereby GRANTS the same

in its entirety.
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cc:

William J. Browning, Esq., Attorney for Plaintiff
Browning & Meyer, Co., L.P.A.
8101 N. High Street, Suite 370
Columbus, OH 43235

Carolyn J. Carnes, Esq., Guardian Ad Litem for Charlotte OsUorn
Morrow, Gordon & Byrd

33 West Main Street
P.O. Box 4190

Newark, OH 43058-4190

Anthony W. Stocco, Esq., Attorney for Defendant LCMRDD
Assistant Prosecutor

20 South Second Sh-eet, 4th Floor
Newark, OH 43055

Rachel Oktavec, Esq., Attorney for LCDJFS
Assistant Prosecutor

20 Souhh Second StTeet, 4Lh Floor
Newark, OH 43055



IN THE COURT OF COMMON FLEAS, LICKING COUNTY, 01-1I0

Loretta Pack,

P1aintiff,

vs. Case No. 04 CV 589

Charlotte Osl_ioni, et-al.,

Defendants.

JUDGMENT El'TRY NLNC PRO'IUNC

Judge
'Phom¢s M. Mnroelain

140-349-6186

Judge

Jon R. Sp¢hr

74.0-349-6181

C¢urthousc
Ncw¢rk, Ol7 43055

This nlatter is before the Court pursuant to cross-motions for stmunary judgrnent to

m,hicb the. niaQistrate entered a decision in favor of Defendant, LickinQ County Job and

Family Servic.es and Amended Decision and Findings of Fact and Conclusions of Law filed

Tanuary 19, 2005. Objections were filed on Lrehalf of Plaintiff Loretta Paclc February 2, 2005

and Defendant Licldng County Job and Fanv.ly Services filed a response to those objections

on February 25, 2005.

The Court is bein^g asked to construe- Ohio Revised Code Section 511.151, p;u-ticularly

whether a specific trust in which Plaintiff Loretta Pack is trustee and Chal lotte Osborn

l.ieneficiary, is to be a counted as an asset for pulposes of Medicaid benefits.

Based on 511.151(G)(2), the Court finds, as did the magistrate, that the trust is

required under current law to be counted as an available resource.

Plainti'ff argues that the trust should not be a countable resource pursuant to Section

511.151(G)(4)(a). However, the trust simply does not require a portion of the trust or any part

of incolise or principal to be set aside for other beneficiLti-ies or remaindermen. The entire

trust, principal and income could be used fol- its stated pulpose, for the benefit of its primary

beneficiarv, Charlotte Osborn.



The Court and the maQistrate's duty is to follow the law to the best of their ability and

understandina. Contrary to allerIauons of counsel for Plaintiff, (set out on paQe 10 of

Objections to Amended Magistrate's Decision with Findings of Fact and Conclusions of Law;

"Perhaps the maQistrate in this matter would also come to a different conclusion if he c.ared

for Iiis own disabled child.") that rulina in favor of the Defendant, Licldns County Job and

Fatnily Services attaclcs those people who attempt to leave trusts for disabled adult offspring

pregardless of the express provisions of Ohio Revised Code Section 1139 :51 and 5111.51)

and despite any personal feelings, the oath tal.en by both the Court and the magistrate require

rtilings to be issued to the best of their leQal detet-mination, and without resort to bias,

prejudice or sympathy.

Acc.ordingly, pursuant to Civil Rule 53(E)(4)(b) the Court adopts the order of the

nagistrate as tlle order of the Court. It is so ORDERED. There is no just cause f9a delay.

Tthomas M. Marcelain, Jud-e

Copies of tltis Judgment Entry were mailed by ordinary U.S. Mail to all persons listed

below on the date of filing.

Carolyn J. Catnes, Esq., Guardian ad Liteiii for Charlotte Osbotn
Mon-ow, Gordon & Byrd, Ltd., 33 W. Main St., P. 0. Box 4190, Newark, OH 43078-4190

William J. Browning, Bsq., Attorney for Plaintiff
8101 N. Hieh St., Ste. 370, Coluwbus, OH 43235

Rachel Oktavec Ship]ey, Esq., Assistant Prosecutor

20 S. Second St., 3`d Fir., Newark, OH 43055

Arthur E. Osbom
1848 Alward Rd., S. W., Pataskala, OH 43062

Anne LiSht Hoke, E-.sq.. Assistant Ohio Attorney Gcneral Health k Human Services Se.c.tion,
Attorney for Appellee OD.TFS, 30 E. Broad St., 36e° Fb-., Coltunbus, OH 43215

I
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IN. THE COUR`I' OF COMMON PLE A'S, LICKING COUNTY, OHIO

Charlotte Osborn,

Plaintiff,

vs.

Ohio Department of Job Pz Family Services,

Defendants.

Case No. 04 CV 589

JUDGMENT ENTRY

)udge
T'homas M. Murcclein

740-349-61II6

]udge

Jen R. spshr

^40-349-6181

Courthouse
1Vewurk, oH 43055

This mattei- is before the Couit pursuant to cross-motions for sunmtary judgment to

wliich the maQistrate- entered a dec.ision in favor of Defendant, Licking County Job arrd

Family Services and Amended Decision and Findings of Fact and Conclusions of Law filed

January 19, 2005. Objections we.re filed on behalf of Plaintiff Loretta Pacl. February 2, 3005

andDefendantLiclcin- Cotinty Job and Ftunily Services filed a response to those objections

ou February 25, 2005.

The Court is bem asked to construe Ohio Revised Code Section 511.151, partic.ularly

whether a specific tr-ust in which Plaintiff Loretta Pack is trustee and Charlotte Osborn

beneficiar},, is to be a counted as an asset for purposes of Medicaid benefits.

Based on511.151(G)(2), the Court finds, as did the maoistrate, that the trust is

required under current law to be counted as an available resource.

Plaintiff argues that the trust should not be a countable resource pursuant to Section

511.151(G)(4)(a). Howe.ver, the trust simply does not require aportion of the trust or any part

of income or principal to be set aside for other beneficiaries or remainderrnen. The entire

trust, principal and income could be used for its stated ptn-pose, 'for the benefit of its ptimary

beneficiary, Charlotte Osborn.



The Court and the matrisn^ate's duty is to folloW the 1aw^to the best of their abilitv and

understanding.. Contrat-y to allegations of counsel for Plaintiff,{set out on paQe 10 of

Objections to Anlended Magisa-ate's Decision with FindinQs of Fact and Conclusions of Law:

"Perhaps the maQisllrate in this matter would also come to a different conclusion if he cared

for his own disabled child.") that rulin, in favor of the Defendant, Liclcing County Job and

Family Services attacl:s those people who attempt to le.ave erusts for disabled adult offspring

(regardless of the express provisions ofOltio Revised Code Section 1139 .51 and 5111.51)

and despite anV peisonal feelings, the oath taken by both the Court and the maQistrate require

ntlinus to be issued to the best of their legal determination, and without resort to bias,

prejuclice or sympathy.

Accordinaly, pursuant to Civil Rule 53(E)(4)(b) the Court adopts the order of the

mauish-ate as the order of the Court. It s so ORDERED. There,is no just cause for delay.

'Thoma.s M. Marcelain, JudSe

Copies of this 7udoment Enti-y were mailed by ordinary U.S. Mail to all persons listed
below on the date of filing.

Carolyn J. Carnes, Esq., Gttardian ad Litem for Charlotte Osboi-n
Monovv, Gordon & Byrd, Ltd., 33 W. Main St., P. 0. Box 4190, Newark, OH 43058-4190

William J. Browninu, Esq., Attomey for Plaintiff

8101 N. Iiigh St., Ste. 370, Columbus, OH 431-35

Rachel Oktavec Shipley, Esq., Assistant Prosecutor
20 S. Second St., 3`1 Flr., Newark, OH 43055

Arthur E. Osbotn

1848 Alward Rd., S.W.; Patasl.ala, OH 43062
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[§ 51I1.15.11 § 5111.151. Eligibility determinatious where applicazTt or recipient is trust

benef3ciarv.

(A) "t'his section applies to eligibility determinations for all cases invol.vn7g medicaid provided pursuant
to this chapter, qualified medicare benefrciaries, specified low-income medicare beneficiaries,
qualifying individuats-1, qualifying individuals-2, and medical assistance for covered families and

children.

(B) As used in this section:

(1) "Trust" meansany an'angement in which a grantor transfers real or personal property to a trttst with
the intention that it be held, managed, or administered by at least one trustee for the benefit of the
grantor or beneficiaries. "Trust" includes any legal instrument or device similar to a trust.

(2) "Legal instrument or device similar to a trust" includes, but is not limited to, escrow accounts,
investrnent accounts,, partnerships, contracts, and other similar art-angen2ents that are not called trusts

mlder state law but are similar to a trust and to which all of the following apply:

(a) The property in the trust is held, managed, retained, or administered by a trustee.

(b) The trustee has an equitable, legal, or fiduciary duty to hold, manage, retain, or administei- the
property for the benefit of the beneficiaty.

(c) The trustee holds identifiable property for the beneficiary.

(3) "Grantor" is a person who creates a trust, including all of the following:

(a) An individual;

(b) An individual's spouse;

(c) A person, including a court or administrative body, with legal authority to act in place of or on behalf

of an individual or an individual's spouse;

(d) A peison, including a court or adn2inistrative body, that acts at the direction or on request of an
individual or the individual's spouse_

(4) "Beneficiary" is a person or persons, including a grantor, who benefits in some way from a trust.

(5) "Trustee" is a person who manages a trust's principal and income for the benefit of the beneficiaries.

(6) "Person" has the same meaning as in seotion 1.59 of the Revised Code and includes an individual,
corporation, business trust, estate, trust, partnership, and association.

(7) "Applicant" is an individual who applies for medicaid or the individual's spouse.

(8) "Recipient" is an individual who receives medicaid or the individual's spouse.

(9) "Revocable trust" is a trust that can be revoked by the grantor or the beneficiary, ineluding all of the

following, even i£the terms of the trust state that it is in'evocable:
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I Anderso)i s OnL.nre Documentation Page 2 of 9

(a) A trust that p)-ovides that the trust can be terminated only by a cotirt;

(b) A trust that terminates on the happening of an event, but only if the event occurs at the direction cn-
control of the grantor, bencticiary, or trustee.

(10) "Irrevocable trust" is a trust that cannot be revoked by the grantoi- or terminated by a eourt and that
terminates only on the occLUrence of an event outside of the control or direction of the beneficiary or
grantor.

(11) "Payment" is any disbursal from the principal or income of the trust, including actual cash, noncash
or prope -ty disbursements, or the right to use and occupy real property.

(12) "Payments to or for the benefit of the applicant or recipient" is a payment to any person resulting in
a direct or indirect benefit to the applicant or recipient.

(13) "Testamentary trust" is a trust that is established by a will and does not take effect until after the
death of the person who created the trust.

(C) If an applicant or recipient is a beneficiary of a trust, the county department of job and family
services shall determine what type of trust it is and shall treat the trust in accordance with the
appropriate provisions of this section and rules adopted by the dcpartment of job and 'family services
governing trusts. The county department of job and fainily services may determine that the trust or
portion of the trust is one of the following:

(1) A countable resource;

(2) Countable income;

(3) A countable resource ancl countable income;

(4) Not a countable resource or countable income.

(D) (1) A trust or legal instrument or device similar to a trust shall be considered a medicaid qualifying
trust if all of the following apply:

(a)The tnist was established on o)- prior to August 10, 1993.

(b) The trust was not established by a will.

(c) The trust was established by an applicant or recipient.

(d) The applicant or recipient is or may become the beneficiary of all or part of the trust.

(e) Payment frorn the t)-ust is determined by one or more trustees who are permitted to exercise any
discretion with respect to the distribution to the applicant or recipient.

(2) If a trustmeets the requireinent of division (D)(1) of this section, the amount of the trust that is
considered by the county departnlent ofjob and farnily services as tm available resource to the applicant
or recipient shall be the maximtmi amount of payments permitted under the terms of the trust to be
distributed to the applicant or recipietrt, assuming the fnll exercise of discretion by the trtlstee or trustees.
The maximum amoumt shall include only amounts that are permitted to be distributed but are not
distributed from either the income or principal of the trust.

P29
httn•//nnlinPrlnrcqnrlarennnnhlichinarnnl/nh/InF.xtr111/Pf1R('/71hir/7? dR h/7? Sa,^7f=tFin 17/11/')O()(



. Anderson's OnLine Documentation Page 3 of 9

(3) Amounts that ai-e actually distributedfrom a medicaid qualifying trust to a beneficiaiy for any
purpose shall be treated in accordance with rules adoptcd by the department ofjob and family services
governing income.

(4) Availability of a mecticaid qualifying trust shall bc considered without regard to any of the
following:

(a) Whether or not the trust is irrevocable or was established for purposes other than to enable a grantor
to qualify for medicaid, medical assistance for covered families and children, or as a qualified medicare
beneficiary, specified low-income medicare beneficiary, qualifying individual-1, or qualifying
individual-2;

(b) Whether or not the trustee actually exercises discretion.

(5) If ai y real or personal property is transferred to a medicaid qualifying trust that is not distributable to
the applicant or recipient, the transfer shall be considered an improper disposition of assets and shall be
subject to section_ 5111.0116 [5111.01.16] of the Revised Code and rules to implement that section
adopted under section 5111.011 [5111.01.1] of the Revised Code.

(6) The baseline date for the look-back period for disposition of assets involving a medicaid qualifying
trust shall be the date on which the appl.icant or recipient is both institutionalized and first applies for
medicaid.

(E) (1) A h'ust or legal insh-mnent or device similar to a trust shall be considered a self-settled trust if all
of the following apply:

(a) The trust was established on or after August 11, 1993.

(b) The trust was not established by a will-

(c) The trust was established by an applicant or recipient, spouse of an applicant or recipient, or a
person, including a court or administrative body, with legal authority to act in place of or on behalf of an
applicant, recipient, or spouse, or acting at the di -ection or on requcst of an applicant, recipient, or
spotrse.

(2) A trust that meets the requirements of division (E)(1) of this section and is a revocable trust shall be
treated by the county department ofjob and family se-vices as follows:

(a) The corpus of the trust shall be considered a resource available to the applicant or-recipient.

(b) Payments from the tnist to or for the benefit of the applicant or recipient shall be considered
tmea -ned income of the applicant or recipient.

(c) Any other payments from the trust shall be considered an improper disposition of assets and shall be
subject to section 5111.0116 [5111.01.16] of the Revised Code and rules to implement that section
adopted under section 5111.011 [5111.01.1] of tlie Revised Code.

(3) A trust that meets the requi-rements of division (E)(1) of this section and is an irrevocable trust shall
be treated by the county depar-tment of job and family services as follows:

(a) If thel-e are any circumstances under which payment froni the trust coLild be made to or for the
benefit of the applicant or i-ecipient, including a payment that can be made only in the future, the portion
from which payments coulct be made shall be consiclered a resource available to the applicant or
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recipient. The county deparhnent of job and fau7ily services shall not take into account when payments
caii be made.

(b) Any payment that is actually made to or for thebenefit of the applicant or recipient fi-om either the
corpus or income shall be considered uneanied income.

(c) If a payment is made to someone other than to the applicant or recipient and the payment is not for
the benefit of the applicant or recipient, the payment shall be considered an improper disposition of
assets and shall be subject to section 5111.0116 [5111.01.16] of the Revised Code and rules to
implement that section adopted under section 5111.011 [5111.01.1] of the Revised Code.

(d) The date of the disposition shall be the later of the date of establislnnent of the trust or the date of the
occun-ence of the event.

(e) When determinina the value of the disposed asset rmder this provision, the value of the trust shall be
its value on the date payment to the applicant or recipient was foreclosed.

(f) Any income earned or other resources added subsequent to the foreclosure date sl all be added to the
total value of the trust.

(g) Any payments to or for the benefit of the applicant or recipient after the foreclosure date but prior to
the application date shall be subtracted from the total value. Any other payments shall not be subtracted
fi-om the value.

(h) Any addition of assets after the foreclosure date shall be considered a separate disposition.

(4) If a trust is funded with assets of another person or persons in addition to assets of the applicant or
recipient, the applicable provisions of this section and rules adopted by the department of job and family
services governing trusts shall apply only to the portion of the trust attriburtable to the applicant or
recipient.

(5) The availability of a self-settled trust shall be considered without regard to any of the following:

(a) The purpose for which the trust is established;

(b) Whether the trilstees have exercised or may exercise discretion under the trust;

(c) Any restrictions on when or whether distributions may be made froni the trust;

(d) Any restrictions on the use of distributions from the trust.

(6) The baseline date for the look-back pcriod fol- dispositions of assets involving a self-settled trust
shall be the date on which the applicant or recipient is both institutionalized and f3rst applies for
medicaid.

(F) The pruicipal or income from any of the following shall be exempt from being counted as a resource
by a county departme-it ofjob ald family services:

(1) (a) A special needs trust that meets all of the following requirements:

(i) The trust contains assets of an applicant or recipient Lmder sixty-five years of age and may contain the

assets of other individuals.

(ii) The applicant or recipient is disabled as definecl in rules adopted by the department of job and faarily
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services.

(iii) The trust is established lor the benefit of the applicant or recipient by a parent, grandparent, legal
guardian, or a court.

(iv) The trust requires that on the death of the applicant or recipient the state will receive all amounts
remaining in the trust up to an amotmt equal to the total amount of medicaid paid on behalf of the
applicant or recipient.

(b) If a special needs trust meets the requii-ements of division (F)(1)(a) of this section and has been
estabiished for a disabled applicant or recipient under sixty-five years of age, the exemption for the trust
granted pursuant to division (F) of this section shall continue after the disabled applicant or recipient
becomes sixty-five years of age if the applicant or recipient continues to be disabled as defined in rules
adopted by the department of job and family services. Except for income earned by the trust, the grantor
shall not add to or otlierwise augment the trust after the applicant or recipient attains sixty-five years of
age. An addition or augmentation of the trust by the applicant or recipient with the applicant's own
assets after the applicant or recipient attains sixty-five years of age shall be treated as an irnproper
disposition of assets.

(c) Cash distributions to the applie.ant or recipient shall be counted as unearned inc-ome. All other
distributions from the trust shall be treated as providcd in rules adopted by the department of job and
family services governing in-kind income.

(d) 1'ransfers of assets to a special meeds trust shall not be treated as an improper transfer of resources.
Assets held prior to the transfer to the trust shall be considered as countable assets or countable income

o- countable assets and income.

(2) (a) A qualifying incorne trust that meets all of the following requirements:

(i) The trust is composed only of pension, social secLuity, and other inconle to the applicant or recipient,
including accumulated interest in the trust.

(ii) The income is received by the individual and the right to receive the income is not assigned or

transferred to the trust.

(iii) The trust requires that on the death of the applicant or recipient the state will receive all amounts
remaiiiing in the trust up to an amount equal to the total amount of niedicaict paid on behalf of the

applicant or recipient.

(b) No resources shall be used to establish or augment the trust.

(c) If an applicant or recipient has irrevocably transferred or assigned the applicant's or recipient's right
to receive income to the trust, the trust shall not be considered a qualifying income trust by the county
department ofjob and family services.

(d) Income placed in a qualifying income trust shall not be cotmted in determining an applicant's or
recipient's eligibility for medicaid. The recipient of the funds may place any income directly into a
qualifying income trust without those funds adversely affecting the applicant's oi- -ecipient's eligibility
for medicaid. Income generated by the trust that remains in the trust shall not be considered as income to
the applicant or recipient.

(e) All income placed in a qttalifying income trust sliall be combined with any countable income not
placed in the trust to a-rive at a base income figure to be used for spend down calcLdations.
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(f) The base inconie figure shall be used for post-eligibility cleductions, including personal needs
allowance, monthly income allowance,family allowance, and medical expenses not subject to third
party payment. Any inconie remaining shall be used toward payment of patient liability. Payments made
from a qualifying income trust shall not be combined with the base income figure for post-eligibility
calculations.

(g) "fhe base income figul-e sl all be used when determining the spend down budget for the applicant or
recipient. Any income remaining after allowable deductions are permitted as provided under rules
adopted by the department ofjob and family services shall be considered the applicant's or recipient's
spend down liability.

(3) (a) A pooled tl-ust that meets all oPthe following requirements:

(i) The trust contains the assets of the applicant or recipient of any age who is disabled as defined in
rules adopted by the department of job and family services.

(ii) The trust is established and managed by a nonprofit association.

(iii) A separate account is maintained for each beneficiary of the trust but, for purposes of investment
and management of fiuids, the tnist pools the funds in these accounts.

(iv) Accounts in the trust are established by the applicant or recipient, the applicant's or recipient's
parent, grandparent, or legal guardian, or a court solely for the beiefit of individuals who are disabled.

(v) The trust requires that, to the extent that any alnounts remaining in the beneficiary's account on the
death of the beneficiary are not retained by the trust, the trust pay to the state the amounts remaining in
the trust up to an amount equal to the total amount of medicaid paid on behalf of the beneficiary.

(b) Cash distributions to the applicant or recipient shall be counted as unearned inconie. All other
distributions from the trust shall be treated as provided in rules adopted by the department of job and
family services governing in-kind income.

(c) Transfers of assets to a pooled trust shall not be h-eated as an improper disposition of assets. Assets
held prior to the transfer to the trust shall be considered as countable assets, countable income, or
countable assets and income.

(4) A supplemental services trust that meets the requirements of section 1339.51 of the Revised Code
and to which all of the following apply:

(a) A person may establish a supplemental services tl-ust pursuant to seCtlon 1339.51_ of the Revised
Code only for another person who is eligible to receive services through one of the following agencies:

( ) The department of mental retardation and developmental disabilities;

(ii) A county board of mental retardation and developmental disabilities;

(iii) The department of mental health;

(iv) A board of alcohol, drug addiction, and mental health services.

(b) A county department of job and family services shall not determine eligibility for another agency's
program. An applicant or recipient sliall do one of the following:
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(i) Provide documentation from one of the agencies listed in division (F)(4)(a) of this section that
establishes that the applicant or recipient was deternzined to be eligible for services from the agency at
the time of the creation of the trust;

(ii) Provide an order from a court of competent jurisdiction that states that the applicant or recipient was
eligible for services from one of the agencies listed in division (F)(4)(a) of this section at the time of the
creation of the trust.

(c) At the time the trust is created, the trust principal does not exceed the maximum amount permitted.
The maximum amount pennitted in calendar year 2006 is two hundred twenty-two thousand dollars.
Each year thereafter, the maximum amottnt permitted is the prior year's amount plus two thousand
dollars.

(d) A cotmty department of job and family services shall review the trust to determine wliether it
complies with the provisions of section 1339.51 of the Revised Code.

(e) Payments f-om supplemental services trusts shall be exempt as long as the payments are for
supplemental services as defined in rules adopted by the department of job and family services. All
supplemental services shall be purchased by the trustee and shall not be purchasec] through clirect cash

payments to the beneficiary.

(f) If a trust is represented as a supplc-mental services trtrst and a county department of job and family
services determines that the trust does not meet the requirements provided in division (F)(4) of this
section and section 1339.51 of the Revised Code, the county department of job and family services
shall not consider it an exempt trust.

(G) (1) A trust or legal instrument or device similar to a trust shall be considered a trust established by
an individual for the benefit of the applicant or recipient if all of the following apply:

(a) The trust is created by a person other than the applicant or recipient.

(b) •Flie trust names the applicant or rec-ipient as a beneficiary,

(c) The trust is fundeci with assets or property in wl7ich the applicant or recipient has never held an
ownership interest prior to the establish neut of the trust.

(2) Any portion of a trust that meets the requirements of division (G)(1) of this section shall be an
available resource only if the trust permits the trustee to expend principal, corpus, or assets of the trust
for the applicant's or recipient's medical care, care, comfort, maintenance, health, welfare, general well
being, or any combination of these purposes.

(3) A trust thattneets the requiren-rents of division (6)(1) of this section shall be considered an available
resource eveii if the trust contains any of the following types of provisions:

(a) A provision that prohibits the trustee from niaking payments that would supplant or replace medicaid
or other public assistance;

(b) A provision that prohibits the trustee from mal<ing payments that would impact or have an effect on
the applicant's or recipient's right, ability, or opportunity to receive medicaid or other public assistance;

(c) A provision that attempts to prevent the trust or its corpus or principal fiom being counted as an

available resource.
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(4) A trust that meets the requiren5ents of division (G)(1) of this section shall not be counted as an
available resource if at least one of the following circumstances applies:

(a) If a trttst contains a clear statement requiring the trustee to preserve a portion of the tn,tst for another
beneficiary or t-emainderman, that portion of the trust shall not be counted as an available resource.
Terms of a tntst that grant discretion to preserve a portion of the trust shall not qualify as a clear
statement requiring the trustee to preserve a portion of the trust.

(b) If a trust contains a clear statement requiring the trustee to use a portion of the tntst for a putpose
other than medical care, care, comfort, maintenance, welfare, ot- general well being of the applicant or
recipient, that portion of the trust shall not be eounted as an available resource. Tenns of a trust that
grant discretion to limit the use of a portion of the trust shall not qLtalify as a clear statement requiring
the trustee to use a portion of the trust for a pat-ticular purpose.

(c) If a tt-ust contains a clear statement limiting the trustee to making fixed periodic payrnents, the trust
shall not be counted as an available resource and payments shall be treated in accordance with t-ules
adopted by the department of job and family services governing income. Terms of a trust that grant
discretion to limit payments shall notqualify as a clear statement requiring the trustee to tnake fixed
periodic payments:

(d) lf a trust contaitls a clear statement that requires the trustee to terminate the trust if it is cotmted as an
available resource, the trust shall not be counted as an available resource. Terms of a trust that grant
discretion to terminate the ttust do not qualify as a clear statement requiring the trustee to termnlate the
trust.

(e) If a person obtains a judgment fi-om a court of competent jurisdiction that expressly prevents the
trustee from using part or all of the trust for the medical care, care, cornfort, maintenance, welfare, o-
general well being of the applicant or recipient, the trust or that portion of the trust subject to the court
order shall not be counted as a t-esource.

(f) If a trust is specifically exempt from being counted as an available resource by a provision of the
Revised Code, rules, or federal law, the trust shall not be counted as a resource.

(g) If an applicant or recipient presents a 5na1 judgment from a court demonstrating that the applicant or
recipient was tmsuccessfiil in a civil action against the trustee to compel payments from the trust, the
h-ust shall not be counted as an available resource.

(h) If an applicant or recipient presents a final judgment from a court denonstrating that in a civil action
against the trustee the applicant or recipient was only able to con2pel limited or periodic payments, the
trust shall not be counted as an available resource and payments shall be treated in accordance with rules
adopted by the departrnent of job and family services govenring income.

(i) If an applicant or recipient provides written doctitmentation showing that the cost of a civil action
brought to compel payments from the trust would be cost prohibitive, the trust shall not be counted as an
available resource.

(5) Any actual payments to the applicant or recipient from a trust that meet the requirements of division
(G)(1) of this section, including trusts that are not counted as an available resource, shall be treated as
provided in rules arlopted by the department of job and family services governing income. Payments to
any person other than the applicant or recipient shall not be considered income to the applicant or
recipient. Payments from the trust to a person other than the applicant or recipient shall not be
considered an improper dispositioi of assets.
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5101:1-39-27.1 D'Icdicaid trusts.

(A) Introduction, purpose, and scope

(1) This rule governs when a trust is counted as a resource and/or income.

(2) This rule applies to eligibility detetminations for all cases involving medicaid, QMB, SLMB, QI-
1, QI-2, and covered families and children medicaid.

(3) All trusts fall into one of five categories. If the applicant/recipient is a beneficiary of a trttst, the
CDJFS must first determine which category the trust falls under. Then the CDJFS must apply the rules
goveming that category of trusts.

(4) The application of the rule to the trust will result in a detetnzination that the tt-ust or a portion of
the trust is a countable resource, countable income, both income and a resource, or not countable as
income or a resource. Paragraph (C) of this rule ssts out the five categories of trusts.

(B) Definitions as uscd in this rttle

(1) "Trust" - As used in this rule, a trust is any arrangement in wl-iich a grantor transfers property
(real or personal) to a trust with the intention that it be held, tnanaged, or administered by a trustee(s) for
the benefit of the grantor or certain designated individuals (beneficiaries). As used in this rule, the term
"trust" includes atry "legal instrunrent or device that is similar to a trust."

(2) "Legal instruntent or device similar to a trust" - Any legal instrunrent, device, or arrangement that
is not called a trust ttnder state law, but is similar to a trust. This includes (but is not limited to) escrow
accounts, investment accounts, partnerships, contracts and otller similar arrangen ents. To constitute a
"legal instrutnent or device sinrilar to a trust," all of the following must be present.

(a) Tliere must be a person holding, managing, retaining, or administering the property. For the
pttrposes of this rule, the person holding, managing, retaining or administerino the property is referred to

as the trtstee.

(b) The trustee must have an equitable, legal, or fiduciary duty to hold, manage, retain, or administer
the property fo - the benefit of atiother person. For the purposes of this rule, this other person is referred
to as the beneticiary.

(c) There must be identi ftable property held by the trustee for the beneficiary.

(3) "G -antor" - Arry person who creates a tntst. For pmposes of this rule, the term "grantor" includes:

(a) An individual;

(b) An individual's spouse;

(c) A person, including a coin't or administrative body, with legal authority to act in place of, or on
behalf of, an individual or the individual's spouse;

(d) A person, including a court or administrative body, acting at the direction or upon the request of
an individtlal or the individual's spouse.
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(4) "Beneficiary" - Any person benefiting in some way from the trust. The beneficiary can be the
grantor, or another person. There may be more ttlan one beneficiary of a trust..

(5) "Trustee" -- Any person who maiages a trust. A trustee manages a trust's principal and income for
the benetit of the beneficiaries.

(6) "Person" - The term person has the same meaning as set forth in section 1.59 of the Revised Code
and includes an individual, corporation, business trust, estate, trust, partnership and association.

(7) "Applicant/recipient" - The individual who applies for or receives medicaid benefrts or the
spouse of the individual.

(8) "Revocable tnlst" - A trust that can be revoked by the grantor or the beneficiary. For the purposes
of the n edicaid program, the following trusts are "revocable trusts" even if the terms of the trust state
that it is iirevocable.

(a) A trust that provides the trust can be telninated only by a courC,

(b) A trust that terminates upon the happening of an event, but only if the event can occur at the
direction or control of the grantor, the beneficiary, or the trustee.

(9) "Iizevocable trtist" - A trust that cannot be revoked by the grantor or terminated by a court. A
trust that terminates only upon the occurrence of an event outside of the control or direction of the
beneticiary or the grantor is iirevocable.

(10) "Payment" - Any disbursal from the principal or income of the trust. A payment may include
actual cash, noncash or property disbm-sements, or the right to use and occupy real property.

(11) "Payments to or for the benefit of the applicanth-ecipient" - Any payment to any person resultiaig

in any direct or indirect benefit to the applicanth'ecipient.

(12) "Testamentary trust" - A trust that is established by a will. This type of trust does not tal<e effect
until afte- the death of the person (testator) who created the trust.

(C) The five categories of trusts

(1) Category one: self-settled trusts established before August 1l, 1993, also referred to as "medicaid

qualifying trusts."

(a) A trust, or legal instrument or device similar to a trust, falls under this category if it meets all the
following criteria:

(i) The trust was established before August 11, 1993:

(ii) The trust was.not established by will:

(iii) The trust was established by the applicant/recipient:

(iv) The applicanth-ecipient is or may become the beneficiary of all or part of the trust:

(v) Payment from the tnist is determined by one or more trustees who are permitted to exercise ariy
discretion with respect to the distribution to the applicanthecipient.
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(b) The amoimt of the trust deemed to be an available resotirce to the applicanthecipient is the
"maxinium amount" of paymenes that may be permitted ttnder the terms of the tntst to be distributed to
the applicant/recipient, assuming the full exercise of discretion by the trustee or trustees. The "maximum
amount" inchtdes only amounts that may be but are not distributed from either the income (interest) or
principa] of the trust.

(c) Amotmts that are actually distributed to the beneficiary for any purpose are treated under the rules
governing income.

(d) The availability of a trust in this category will be considered without regard to:

(i) Wl ether or not the medicaid qualifying trust is irrevocable or is established for purposes other
thaii to enable a grantor to qualify for medicaid, QMB, SLMB, QI-1 or QI-2, or covered families and
children medicaid:

(ii) Whether or not the t-ustee actually exercises discretion.

(e) If there is any real or personal property transfeiTed to a niedicaid qualifying trust that is not
distributable to the applicanUrecipient, the transfer is an improper transfer subject to the rules
prohibiting the improper transfer of resources.

(f) "1'he following are look-back pet-iods for transfers of assets involving trusts under this category.
The baseline date is the date on which the applicanUrecipient is both institutionalized and first applies
for medicaid. Reference rule 5101:1-39-07 of the Administrative Code for the regulations relating to
transfers of assets.

(i) For revocable trusts: Whcn a portion of the trust is clistribt.ited to someone other than the
applicant/recipient, and the distribution is not for the benefit of the applicant/recipient, the distribtition is
an improper transfer. The loolo-back period is sixty months from the baseline date. The transfer is
considered to take place on the date upon which the payment to someone other than the

applicant/recipient was made.

(ii) For irrevocable trusts: When a portion of the trust is not distributable to the applicant/recipient, it
is an improper transfer. The look-back period is sixty months from the baseline date. The transfer is
considered to have been made as of the date the trust was established, or, if later, the date upon which
payment to the applicanUrecipicnt was foreelosed. The value of these assets is not reduced by any
payments from the trust that may be tnade fi'om these unavailable assets at a later date.

(iii) For irrevocable tntsts: When some or all of the trust can be disbursed to or for the benefit of the
applicant/recipient, any payment that is made to another person is an improper transfer. The look-back
period is thirty-six months from the baseline date. The transfer is considered to have been made as of the
date of payment to another person.

(2) Category two: self settled trusts established on or after August 11, 1993

(a) A trust, or legal instrument or device similar to a trust, falls under this category if it meets all of
the following criteria:

(i) The assets of the applicant/recipient were used to forni all or part oPthe corpus of the trtist; and

(ii) The trust was not established by will; and

(iii) The trust was established by the applicant/recipient, the spotise of the appl.icant/recipient, a
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person, incl.uding-a court or administrative body, with legal authority to act in ptace of or on behalf of
the applicant/recipient or on behalf of the spouse of the applicant/recipient, or a person, including a court
or adnlinistrative body, acting at the direction oi- upon the request of the applicant/recipient or the spouse
of the applicant/recipient.

(b) Revocable trusts in this category will be treated as follows:

(i) The corpus of the trust shall be considered a resource available to the applicant/recipient.

(ii) Payments from the trust to or for the benefit of the appl.icant/reeipient shall be considered
uneanied income of the applicant/recipient.

(iii) Any other payments tiom the trust shall be considered an improper transfer subject to the rules
prohibiting the improper transfer of resources.

(c) Irrevocable trusts in this category will be treated as follows:

(i) If there are any circumstances under which payrnent from the ti-ust could be made to or for the
benefit of the applicant/recipient; the portion from which paynrents could be made shall be considered a
resource available to the applicant/recipicnt. The CDJFS shall not take into account when payments can
be made. A payment that can be madc only in the future satisfies this provision.

(ii) Any payments that are actually made to or for the bencfit of the applicant/recipient from either
the cotpus or nicome shall be considered unearned income.

(iii) If a payment is made to someone otlier than to the applicant/recipient, and sucli payment is not
for the benefit of the applicant/recipient, then such payment shall be considered an improper transfer
subject to the rules prohibiting irnproper transfers.

(iv) If any portion of the trttst could not under any ciretunstance be made to the applicant/recipient,
then either the establislunent of the trust, or the subsequent event that forecloses payment to the
applicant/recipient, shall be considered an improper transfer subject to the rules prohibiting the impi'oper

transfer of resources.

(v) The date of the transfer shall be either the clate of establislnnent of the trust, or the date of the
occurrence of the event, whichever is later.

(vi) When detei-niining the value of the transfered i-esource undei- this provision, the value of the trust
shall be its value on the date payment to the applicant/recipient was foreclosed.

(vii) Any income earned or other resowces added subsequent to the foreclosure date must be added
to the total value of the tt-ust.

(viii) Any payments to or for the benefit of the applicant/recipient after the foreclosure date but prior
to the application date must be subtracted fi-om the total value. Any other payments will not be
subtracted from the value.

(ix) Any addition of resotuces after the foreclosure date shall be considered a separate transfer.

(d) Where a triist is funded with assets of another person oi- persons, as well as assets of the
appticant/recipient, the rule provisions governing this category of trust applies only to the poi-tion of the

trust attribulable to the applicant/recipient.
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(e) The availability of a trust in this category shall be considered without regard to:

(i) The purpose for which a trust is established.

(ii) Whether the tnistees haveor exercise any discretion under the trust.

(iii) Any resti-ictions on when or whether distributions niay be made from the tt-ust, or

(iv) Any restrictions on the use of distributions from the trust.

(1) The following are look-back periods for transfers of assets involving trusts under this category.
The baseline date is the date on which the applicant/recipient is both institutionatized and first applies
for medicaid.

(i) For revocable trusts: When a portion of the trust is distributed to sonleone other than the
applicanth'ecipient, and the distribution is not for the benefit of the applicant reeipient, the distribtition is
an impropet- transfer. The look-back period is sixty months from the baseline date. The transfei- is
considered to take place on the date upon which the payment to .sotneone other than the
applicatit/recipient was made.

(ii) For irrevocable trusts: When a portion of the trust is not distributable to the applicant/recipient it
is an improper transfer. The look-back period is sixty months froni the baseline date. The transfer is
considered to have been made as of the date the trust was established, or, if later, the date upon which
payment to the applicant/recipient was foreclosed. The valtte of these assets is not reduced by any
payments from the trust that may be made from these tmavailable assets at a later date.

(iii) For irrevocable trusts: When some or all of the tntst can be disbursed to or for the benefit of the
individual, any payment that is made to anotlzer person is an improper transfer. The look-back period is
tliirty-six months fi-om the baseline date. The transfer is considered to have been made as of the date of
payment to anofller person.

(3) Category three: exempt trusts. The principal or income from any one of these trusts is exempt

from being counted as a resource.

(a) "Special needs trusts" are not countable resources. A trust qualifies as a special needs trust Lmder
the follorving conditions:

(i) The trust contains the assets of an applicant/recipient under age sixty-five. (The trust may also
contain the assets of other individuals):

(ii) The applicant/recipient is disabled as defined in rules 5101:1-39-03 and 5101:1-39-03.1 of the
Administrative Code:

(iii) The trust is established for the benefit of the applicant/recipient by a parent, grandparent, legal
guardian, or a court;

(iv) The trust requires that upon the death of the applicant/recipient the state will receive all amounts
remaiuinQ in the trust, up to an amount equal to the total amount of medical assistance paid on behalf of
the applicant/recipient; and

(v) When such a trust has been established for a disabled individual tmder age sixty-five, the
exception fo- the trust continues even after the individual becomes age sixty-five, provided the
individual continues to'be disabled as defined in rules 5101:1-39-03 and 5101:1-39-03.1 of the
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Administrative Code. However, with the exception of income earned by the trust, such a trust cannot be
added to or otherwise augmented after the individual reaches age sixty-live. Any such addition or
augmentation by the individual with his or het- own assets aftcr age sixty-five.will be treatect as a transfer
of assets subject to the rules pi-ohibiting the improper transfer of resources.

(vi) Casli distributions to the applicant/recipient are couniecl as unearned income. All other
dist-.ibutions from the trust are treated under the rules governing in-kind income.

(vii) Tt-ansfers of assets to a special needs trust are not subject to the improper transfer provisions in
rule 5101:1-39-07 of the Administrative Code. However, assets held prior to the transfer to this ti-ust are

countable assets and/or income.

(b) "Qualifying income trusts" (QIT) are not countable resources. A trust qualifies as a QIT only
under all the following conditions and with the following limitations:

(i) The tntst is composed only of pension, social security, and other income to the individual,
includina accumulated interest in the trust.

(a) No resources may be used to establisb or augment the trust.

(b) The income niust be received by the individual, and the right to receive irtcome cannot be

assigned or transferred to the trust.

(c) If an individual has irrevocably transferred or assigned his or her right to receive income to the
trust thc trust will not meet this requirement of the rule, and will tiot qualify as a QIT.

(ii) The trust requires that upon the deatli of the individual the state will receive all amounts
ren2aining in the h-ust up to an amount edttal to the total amount of medical assistance paid on behalf of
the individual.

(iii) Income placed in a QIT is not counted in determinn-ig the individual's eligibility for medicaid.
Thus any income (e.g., VA pension, social secLUity benefits, private pensions, etc.) can be placed
directly into a QIT by the recipient of the ftinds without those funds adversely affeeting the individual's
eligibility for medicaid. Income generated by the trust that remains in the trust is not incoine to the
individual.

(iv) All income placed in a QIT is combined with any comitable income not placed in the trust to
arrive at a base income frgure to be used in post-eligibility calculations (i.e., patient liability or
spenddown).

(ca) "fhe base income Ftgure must be used for post-eligibility deductions, including but not limited to,
personal needs allowance, monthly income allowance, family allowance, and medical expenses not
subject to third party payment. Any income remaining must be used toward payment of the patient
liability. Payments made from a QIT are not combined with the base income figtu'e for the post-

eligibility calculations.

(b) Tlie base income figure must be used when determining the spenddown budget for the individual.
Any incorne remaining aftcr allowable deductions permitted in rule 5101:1-39-10 of the Administrative
Code is the individual's spenddown liability.

(c) "Pooled trusts" are not countable resources. A trust qualifies as a pooled trust only under all the
following conditions:
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(i) The trust contains the assets of an individual of any age who is disabled as defined in rules
5101:1-39-03 and 5101:1-39-03.1 of the Administrative Code:

(ii) The trust is established and managed by a nonprofit association:

(iii) A separate accomrt is maintained for each benet3ciary of the trust but, for purposes of investtnent
and nlanagement of funds, the trust pools the funds in thcse accounts:

(iv) Accotmts in the trust are established solely for the benefit of individuals who are disabled, by the
individual, by the parent, grandparent, legal guardian of the individual, or by a court:

(v) To the extent that any amounts remaining in the beneficiary's account upon the death of the
beneficiary are not retained by the trust, the trust pays to the state the an2ount remaining in the accoLn7t
equal to the total zunount of inedical assistance paid on behalf of the beneficiary. To meet this
requirement, the trust must inclucle a provision specifically providing for such payment.

(vi) Cash distributions to the applicant/recipient are counted as uneatlied income. All other
distributions from the trust are treated under the rules goveming in-lcind income.

(vii) Transfers of assets to a special needs trust are not subject to the improper transfer provisions in
rule 5101:1-39-07 of the Administrative Code. However, assets held prior to the transfer to this trust are

cotmtable assets and/or income.

(d) "Supplemental services trusts" are not cotmtable resources. A trust qualifies as a sttpplemental
services trust only if it meets the requirements of section 1339.51 of the Revised Code.

(i) Any person may establish a trust under section 1339.51 of the Revised Code only for another
person who is eligible to receive services through one of the following agencies: the department of
mental retardation and developmental disabilities, a county board of mental retardation and
developmental disabilities, the depat-tment of inental health, or a boai-d of alcohol, drug addiction, and
mental health services. The CDJFS catuiot determine eligibility for anotl7er agency's program. An
applicant/recipient must provide documentation froni one of these agencies establishing that the
applicant/recipient was determined to be eligible for services from that agency at the time of the c-eation
of the trust. Alternatively, an applicant/recipient may provide an order from a court of competent
jirisdiction that states the applicant/recipient was eligible for services from one of the agencies at the

time of the creation of the trust.

(ii) At the time the trust is created, the trust principal does not exceed the maximum amottnt
perinitted. In 2002, the maximtun an7ount permitted is two lnuidred fourteen thousand dollars. The
maximim2 amount each year thereafter shall be the prior year's amount plus two thousand dollars.

(iii) The CDJFS must review the trust to determine whether it complies with the remaitiing
pt-ovisions of section 1 339.51 of the Rcvised Code.

(iv) Payments from supplemental setvices trusts are dis-egarded as long as the payments are for
supplemental services as defined by rule 5123:2-18-01 of the Administrative Code. All suppleinental
services nntst be purchased by the trustee, not through direct cash payments to the beneficiary.

(e) If a trust is represcnted to be an exenipt trust, but the CDJFS determines that it does not meet the
requirements for one of the exenipt trusts, then it is not an exempt trust and will fall under one of the

four other categories of trusts.

(4) Category four: trusts estabtished by someone else for the benefit of the applicant/recipient
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(a) A trust, or legal instrument or device similar to a trust, fallsunder this category if it meets the
following criteria:

(i) The trust is created by someone other than the applicant/recipient; and

(ii) The trust names the applicant/recipient as a beneficiaty; and

(iii) The tn.ist is funded with assets or property that the applicant/recipient never held an ownership
interest in prior to the establislunent of the trust.

(b) Any portion of a trust in this categoiy is an available resource only if the trust permits the trustee
to expend principal or coipus or assets of the trust for the appl.icant/recipient's medical care, care,
comfort, maintenance, health, welfare, general well-being, or a combination of these purposes. The trust
will still be considered an available resource even if the trust contains any of the following types of
provisions:

(i) Any provision that prohibits the trustee from making paymcnts that would supplant or replace
medicaid or public assistance, or other govermnent assistance;

(ii) Any provision that prohibits the trustee from making payments that would impact or have an
effect on the applicant/recipient's right or ability or opportunity to receive medicaid, or public assistance,
or other govermnent assistance.

(iii) Any provision that attempts to prevent the tnist or its corpus or principal from being counted as
an available resource tulder this rule.

(e) A trust in this category that would normally be considered an available resource shall not be
counted as an available resource under the following circurnstances.

(i) If the trust contains a "clear statement" requiring the trustee to preserve a portion of the trust for
another beneficiary or remaindernian, tilen that pom-tion of the trust shall not be counted as an available
resource. Terms of a trust that grant cliscretion to preserve a portion of the trust do not qualify as a clear
statement requiring the trustee to preserve a portion of the tnist.

(ii) If the trust contains a "clear statement" requiring thc trustee to use. a portion of the trust for a
ptirpose other than the medical care, care, comfort, maintenance, welfare, or general well-being of the
applicant/recipient, then that portion of the trust shall not be counted as an available resource. Terms of
a trust that grant discretion to limit the use of a portion of the trust do not qualify as a clear statement

requiiing the trustee to use a portion of the trust for a particular purpose.

(iii) If the trust contains a"cl.eai- statement" limiting the trustee to maldng fixed periodic payments,
then the trust shall not be counted as an available resotu-ce; however, the payments will be treated under
the rules governing income. Tenns of a trust that grant discretion to limit payments do not qualify as a
clear statement requiring the trustee to make fixed periodic payments.

(iv) If the trust contains a "clear statement" tliat requires the trustee to terminate the trust if it is
coLmted as an available resource, then it shall not be c-ounted as an available resource. Terms of a trust
that grant discretion to terminate the trust do not qualify as a clear statement requiring the trustee to
terminate the trust.

(v) If any person obtains a judgment from a court of competent jurisdiction that expressly prevents
the trustee from using part or all of the trust for the medical care, care, comfort, maintenance, welfare, or
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general well-being of the applicant/recipient, then the trust or that portion subject to the court order shall
not be coLmted as a resotuce.

(vi) If the trust is specifically eYempt from being counted as an avai-lable resource by this rule,
another rule, the Ohio Revised Code, or the U.S. Code, then it shall not be counted as a resource.

(vii) If the applicant/recipient prescnts a tuial judgment from a court demonstrating that he or she was
unsuccessful in a civil action against the trustee to compel payments from the trust, then it shall not be
counted as an available resource.

(viii) If the applicant/recipient presents a final judgment from a cow-t demonstrating that in a civil
action against the trustee they were only able to compel limited or periodic payments, then it shall not be
counted as an available resource; however, the payments will be treated under rules governing income.

(ix) If the aphlicant/recipient provides written documentation showing that the cost ofa civil action
brought to compel payments from the trust would be cost prohibitive, then it shall not be counted as an
available resource.

(d) For trusts under this category, even if the tnist is not counted as an avallable resource, any actual
payments from the trust to the applicant/recipient are treated under the rules governing income.
Payments to anv person other than the applicant/recipient are not income to the applicant/recipient.
Payment from the trust to any person other tlian the applicant/recipient is not an iniproper transfer of
assets.

(5) Category five: trusts establisl ed by will for the benefit of a surviving spouse

(a) A trust or legal instriiment or device similar to a trust, can be established by the will of a deceased

spouse_

(i) If tbere are any circumstances under which payment from the trust could be made to or for the
benefit of the surviving spouse, the portion from which payments could be made, shall be considered an
available resource. The CDJFS shall not take into accotmt when payments can be made. A payment that
can be made only in the futtue satisfies this provision.

(ii) Any payments that are actually made to or for the benefit of the surviving spouse from either the
corpus or income shall be considered income.

(iii) If a payment is made to someone other than to the surviving spouse, and such paymetit is not for
the benefit of the stuviving spouse, then such payment shall be considered an improper transfer imputed
to the surviving spouse subject to the rules prohibiting improper transfers.

(iv) If a payment is required to be made to someone other than to the surviving spouse, and such
required payment is not for the benefit of thc stirviving spouse, then such amount shall be considered an
in2proper tr<msf.er imputed to the surviving spouse subject to the niles prohibiting improper transfers.

(v) A survivirig spouse will not be subject to a penalty foi- improper transfers under this subsection of
this rule if the surviving spouse elects to take against the will.

(D) This rule supercedes all previous rules Qovei-ning trusts and the CDJFS sha11 apply it prospectively
to all determinations and redetei-minations of eligibility for all applicants and recipients. Any
dete -mination or redetermination macle in accordance with this rule shall not be affected by or govemed
by any pior eligibility determinations made tmder former rtiles governina tntsts nor shall this rule be
applied retroactively to detennine an applicant/recipient's eligibility or liability for any priorpei-iod.
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