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APPELLANT/RELATOR MUNICIPAL CONSTRUCTION EQUIPMENT
OPERATORS’ LABOR COUNCIL’S BRIEF ON THE MERITS

Assignment of Error I

THE EIGHTH DISTRICT COURT OF APPEALS ERRED IN GRANTING RESPONDENT
THE CITY OF CLEVELAND’S MOTION FOR SUMMARY JUDGMENT,

Assignment of Error II
THE EIGHTH DISTRICT COURT OF APPEALS ERRED IN DENYING RELATOR CEO
UNION’S MOTION FOR SUMMARY JUDGMENT.
STATEMENT OF THE CASE

This case was filed with the Eighth District Court Appeals as an original action pursuant to
R.C. §2731.01, 2731.02 and Ohio Const. Art. IV, §3(B). The action was filed by the Municipal
Construction Equipment Operators’ Labor Council (hereafter the “CEO Union™), an employee
organization as defined in R.C.§4117.01(C), on behalf of its members. The CEO Union is a certified
exclusive collective bargaining agent as defined in R.C.§4117.01(D). The action sought a writ of
mandamus to require Respondents (hereafter collectively referred to as “Cleveland”) to provide
compensation to the CEO Union’s members at prevailing wage rates for the period from January 30,
2003 to February 14, 2005. The Eighth District court ordered that cross-motions for summary
judgment be filed by the parties. The motion of Cleveland for summary judgment was granted. The

motion of the CEQ Union for summary judgment was denied.

STATEMENT OF FACTS
During the relevant time period from January 30, 2003 to February 14, 2005, the

Petitioner CEO Union was the exclusive bargaining agent for construction equipment operators and




master mechanics employed by Cleveland (hereafier referred to collectively as “CEOs™). The
relevant time period extends from the date on which the CEO Union was certified as the exclusive
bargaining representative of the CEOs pursuant to R.C. §4117.05, and the date upon which it and
Cleveland entered into a collective bargaining agreement - February 14, 2005." The CEO Union
had no collective bargaining agreement with Cleveland during the relevant time period.> The
period from January 30, 2003 to February 14, 2005 was made the subject of this lawsuit for the
specific reason that it is easily established that no collective bargaining agreement was in place
during that time. The two-year delay in reaching a collective bargaining agreement was due to
Cleveland’s bad faith in bargaining. This was the ruling of the State Employment Relations Board
(hereafter “SERB™)?, which stated “Despite its protestations that it was not refusing to bargain, the
City’s conduct at the June 14, 2003 meeting can only be described as “surface bargaining.” The City
refused to engage with the Union in any give-and-take whatsoever. . . . the City of Cleveland violated
R.C. §§4117.11(A)(1) and (A)(5) by engaging in bad-faith ‘surface bargaining’ when it refused to
propose any reasonable alternatives. . .”

When no collective bargaining agreement is in place, the Cleveland City Charter® controls

"The Certification of the CEQ Union is admitted by Cleveland. The date of the first collective bargaining agreement is
contained in Exhibit 9 attached to Petitioner’s Motion for Summary Judgment, which is the Cleveland Ordinance no, 237-03
approving the collective bargaining agreement as provided in R.C. §4117.09, passed Febiuary 14, 2003.

% Thisis explicit in the findings adopted by SERB in SERB v. City of Cleveland, SERB Opinion 2004-004, See
Record at no, 18, Exhibit § and Appendix F. hereto.

3See SERB Opinton 2004-004

A copy of the relevant Charter section 191 is in the Record at no. 18, Exhibit 1 and App.

2



the wages of the CEQs.” The Charter requires that the CEOs are be compensated at the prevailing
wage rate. The prevailing wage rates are set forth in a contract commonly referred to as the “Building
Agreement,” between the Construction Employers Association and the International Union of
Operating Engineers, Local 18%. During the relevant time period CEOs were paid less than the
prevailin.g wage rate.” Specifically, CEOs were compensated:
. $4.57 per hour below the prevailing rate from January 30, 2003 through April, 2003;
. $5.77 per hour below the prevailing rate from May, 2003 through April, 2004; and
. $6.97 per hour below the prevailing rate from May, 2004 through February 13, 2005.
Prior to the certification of the CEO Union as the exclusive bargaining representative of the
Cleveland CEOs, those employees had no collective bargaining representative.® The wages of the
CEOs prior to February 14, 2005, were not the result of collective bargaining.’ For a time, these
issues had been clouded by the unsupported assertions of Cleveland at various times that it had a

collective bargaining relationship with another labor union, referred to herein as “Local 18.” SERB

3 Sec State ex rel. IUOE v. Cleveland (1992}, 62 Ohio St. 3d 537 at 339 - When negotiations between public
employees represented by an exclusive bargaining agent and a city have not produced a collective bargaining agreement,
[mandamus will lig] to resolve a wage dispute by compelling compliance with a city charter provision pursuant to R.C. §
4117.10(A), and State ex rel. Console v. Cleveland (2004), 103 Ohio 5t. 3d 362 at 367 - “If appeliees prevail . . , on their claim
that their wages did not result from collective bargaining, then the city charter controls.”

8 The two Building Agreements for the relevant time period are in the Record no. 18, Exhibit 10 {which covers the
years from May of 2000 through April of 2003), and Exhibit 11 (which covers the period from May of 2003 through April of
2006). The actual pay rates for the relevant period are set forth in the Affidavit of Frank P. Madonia, President, CEO Union,
Record 18, Exhibit 5.

7 The actual pay rates for the relevant period are set forth in the Affidavit of Frank P. Madonia, President, CEO Union,
Record at no. 18, Exhibit 5, and Second Madonia Affidavit Record at 30, Exhibit 9.

8 SERB Opinon 2006-008, SERB v. Cleveland, case no. 02-REP-06-0116, see Appendix J. at p. 2.
® Id See also SERB Opinion 2004-004, in the Matter of Municipal Construction Equipment Qperators’

Labor Council, et al., in which SERB states that efforts began in 2003 to negotiate the first contract on behalf of
CEQs.



specifically determined that the claimed relationship never existed, neither before nor after the
enactment of R.C. §4117, in 1984.'

Local 18 supported, and asked SERB to adopt, the findings that it had not been the bargaining
representative for Cleveland CEOs, and that no collective bargaining agreement existed between it
and Cleveland'!, Cleveland has not appealed the rulings by SERB, which are now final.

STANDARD OF REVIEW

On appellate review, the decision of a trial court granting a motion for summary judgment
pursuant to Ohio R. Civ. Pro. 56 is reviewed de nove. Doe v. Shaffer (2000), 90 Ohio 8t.3d 388,
390, 738 N.E.2d 1243 ("We review the grant of summary judgment de novo. Grafton v. Ohio Edison
Co. (1996), 77 Ohio St.3d 102, 105, 671 N.E.2d 241, 245™).

During a de novo review, this Supreme Court, acting here as an appellate court, will apply
the standards in Rule 56, Ohio R. Civ. Pro. This Court applies the same standard as the trial court,
viewing the facts of the case in the light most favorable to the non-moving party and resolving any
doubt in favor of the non—mov_ing party. Viock v. Stowe-Woodward Co. (1983), 13 Ohio App.3d 7,
12. Pursuant to Civ.R. 56(C), summary judgment is proper if: "(1} No genuine issue as to any
mateﬁél fact remains to be litigated; (2) the moving party is entitled to judgment as a matter of law;
and (3) it appears from the evidence that reasonable minds can come to but one conclusion, and
viewing such evidence most strongly in favor of the party against whom the motion for sammary
judgment is made, that conclusion is adverse to that party." Temple v. Wean United, Inc. (1977}, 50

Ohio St.2d 317 at 327.

10 I

H1ocal 18's motion is attached as Appendix 1.



“The party seeking summary judgment bears the initial burden of informing the trial court of
the basis for the motion and identifying portions of the record that demonstrate an absence of a
genuine issue of material fact as to some essential element of the non-moving party's claim. Dresher
v. Burt (1996), 75 Ohio St.3d 280, 292. To support the motion, such evidence must be present in the
record and of the type listed in Civ.R. 56(C). Id.
JURISDICTION
The jurisdiction of courts over a claim for wages or benefits made by a public employee in
the absence of a collective bargaining agreement has been established. State ex rel JTUOE v.
Cleveland, (1992) 62 Ghio St.3d 537. It is beyond cavil, as discussed below in this brief, that the
Cleveland CEOs were not covered by a collective bargaining agreement during the relative period
herein, Pursuant to R.C. §4117.10(A), in that situation local laws and state law outside R.C. Chap.
4117 is applicable, and jurisdiction belongs to this court. A writ of mandamus issued by a court is
the appropriate remedy for a public employee who is denied wages or benefits which are granted by
state or local law. State ex rel. Villari v. Bedford Hits. (1984), 11 Ohio St.3d 222 at 223, In the
instant case compensation is being sought for the deficiency of wages below the prevailing wage
rates guaranteed by Cleveland City Charter Sec. 191 and paid sick leave is being sought as
guaranteed by R.C. §§124.38 and 39.
ARGUMENT
With respect to both of the assignments of error below, the significance of the relevant period
of time (from January 30, 2003 to February 14, 2005) should be recognized. That period was made
the subject of this lawsuit for the specific reason that it is demonstrable that no collectively bargained

agreement was in effect, and the Cleveland City Charter required that construction and building



trades employees receive the prevailing wage rate. This is supported by several uncontradicted items
of evidence. First, SERB Opinion 2004-004 sets forth certain facts relevant to negotiations which
took place in 2003, which were suspended due to bad faith bargaining by Cleveland. SERB Opinion
2004-004 clearly states that the negotiations which took place in 2003 were toward an initial
collective bargaining agreement (at p. 2). The findings specifically adopted by SERB further specify
that the starting point for the negotiations was a contract Cleveland had with another bargaining unit
and a proposal from the CEO Union. (See SERB Opinion 2004-004 at p. 2 of proposed order of
administrative law judge at Finding of Fact no. 4). The law provides that any alteration of existing
terms are a mandatory subject of bargaining if a prior agreement exists. R.C. §4117.08(A). No
previous contract existed to serve as the basis for bargaining. Cleveland did not proffer any prior
contract at that time. Cleveland has never, at any time, produced an agreement or contract dated
earlier than February 14, 2005 between it and a labor union for the CEOs.

Second, two long-term Cleveland employees, Frank P. Madonia and Santo Consolo,
presented their affidavits verifying that they were not covered by a collective bargaining agreement
nor represented by a labor union in their employment with Cleveland until January 31, 2003.

Third, when the CEO Union filed a Request for Recognition by Cleveland as the exclusive
bargaining agent for CEOs, it did so pursuant to R.C. §4117.05(A)(2), supported by the declarations
of a majority of the CEOs. Section 4117.05(B) would not have permitted the certification of the
CEO Union by SERB if a “lawful written agreement”had been in effect between Cleveland and
another organization. R.C. §4117.05(B) states in relevant part:

Nothing in this section shall . . . permit the state employment relations board to

certify . . . an exclusive representative . . . if there is in effect a lawful written
agreement . . . between the public employer and another employee organization



which . . . has been recognized . . . as the exclusive representative. . . .

Thus, during the certification process it was established that no agreement covering the CEQs was
in existence.

Fourth, the findings of SERB administrative law judge Beth Jewell, adopted by the full state
employment relations board, were issued. These findings establish in SERB Opinion 2006-008 that
no contract covered the Cleveland CEOs before February 14, 2005. Further, the Opinion states that
the CEOs had no bargaining representative and did not engage in collective bargaining with
Cleveland before the certification of the CEO Union January 30, 2003,

It is indisputable that during the period January 30, 2003 to February 14, 2005 no collectively
bargained agreement was in place. Since no agreement was in place, the Cleveland City Charter sec.
191 requires compensation of CEOs at prevailing wage rates. This Court’s decisions in State ex rel.
{UOE v. VCleveland (1992), 62 Ohio St.3d 537 at 599 and State ex rel. Consolo (2004), 103 Ohio
St.3d 362 at 367 respectively determined that “when negotiation between public employees
represented by an exclusive bargaining agent and a city have not produced a collective bargaining
agreement, [mandamus will lie] to resolve a wage dispute by compelling compliance with a city
charter provision,” and “[when] wages did not result from collective bargaining, then the city charter
conirols.” The inevitable conclusion is that during the subject period of time, the CEOs working for
Cleveland were entitled to receive compensation for their services at prevailing wage rates.
Assignment of Error 1
THE EIGHTH DISTRICT COURT OF APPEALS ERRED IN GRANTING RESPONDENT THE
CITY OF CLEVELAND’S MOTION FOR SUMMARY JUDGMENT.

The first reason stated by the Eighth District for denying judgment to the CEO Union was



that the collective bargaining agreement entered into between Cleveland and the CEO Union was
a “remedy at law” which was exercised by Relator and precludes relief by way of a writ of
mandamus. This reasoning was erroneous.

Proposition of Law A. Collective bargaining is not a “remedy-of-law” which will preclude the
availability of a writ of mandamus for public employees who are denied lawful wages and
benefits.

Bargaining is not a “remedy-at-law.” The Ohio Supreme Court considered and rejected the
arguments raised by Cleveland in 1992 that an alternative remedy to mandamus was available to
enforce the CEQ’s right to the prevailing wage. State ex rel. IUOE v. Cleveland, (1952) 62 Ohio
St.3d 537 at 540. This Court also rejected in State ex rel. {UOE, the theory proposed by the Court
below that the bargaining process is a legal “remedy”. In response to the argument that when
bargaining fails to resolve a dispute thé ultimate “relief” is a strike (which may also fail to produce

the desired result) this court stated:

“Neither remedy [ie. negotiation or strike] directly enforces [the
Union’s] right, established by charter provision pursuant to R.C.
4117.10(A), to have its members compensated in accordance with
prevailing wage in industry.

Statutory remedies are adequate and the city charter, in light of R.C.
4117.10(A), identifies a clear legal right to the relief sought and a
concomitant clear legal duty to grant that relief.” State ex rel. [UOCFK at
540.
[underlining added]
That rule announced in 1992 applies with even more force to the current situation. Inthis case

an adjudication has already been made by SERB in SERB Opinion 2004-004 that bargaining was

fruitless because Cleveland engaged in the bad faith practice of “surface bargaining.” During the



period that Cleveland was engaging in the bad faith practices, and consequently negotiations could
not move forward, the CEOs were receiving less than the prevailing wage rates. Clearly the “remedy”
for the bad faith bargaining was not a “remedy” for the failure to receive the prevailing wage. That
is, the cease and desist order ultimately issued by SERB against Cleveland in SERB Opinion 2004-
004 did not put in the pockets of the CEOs the prevailing wage to which they were entitled under the
Cleveland Charter.

A “remedy at law” is a “means employed to enforce a right or redress an injury.” Chelentis
V. Luckenb;lck S8 Co., 247 U.S. 372 (1918). A remedy-at-law is enforceﬁble in court. Id.
Negotiating over one’s rights is not the same as enforcing them. If a person has a right to a thing
negotiation is unnecessary and one may enforce that right in court. The judgment of the court which
grants a person that thing to which he has a right, does not also require him to give up some other
thing in exchange. In the instant case, the public officials would be properly compelied to do that
which the Cleveland City Charter requires them fo do by a writ of mandamus from this court. State
ex rel. IUOE, supra, and State ex rel. Consolo, supra.

R.C. §2731.05 provides that a "writ of mandamus must nclyt be issued when there is a plain and
adequate remedy in the ordinary course of the law," indicating that an “adequate” remedy is one
which carries the force of law, not a self-help remedy or a procedure that ieaves the injured party to
engage in trading in order to obtain what he is due. Further, an “adequate” remedy is a remedy which
secures the rights of the party seeking relief. Whether a remedy is adequate requires an examination
of those rights. A finding that an adequate remedy at law exist is a decision on the merits, since hie
lack of an adequate remedy at law is a necessary element for the issuance of a write of mandamus.

In State ex rel. Hipp v. N. Canton (1994), 70 Ohio St.3d 102 this court reversed an appellate ruling



dismissing a mandamus complaint, based on the pleadings, and stating that a remedy at law existed.

This court stated: “We have previously approved mandamus as the remedy for . . . denial of

promotion of a public employee and back pay with interest, citing State ex ref. Bednar v. N. Canton
(1994), 69 Ohio St. 3d 278.

To repeat the holding in Stare ex rel. IUOE, supra, neither bargaining nor going out on strike
“directly enforces” the “right established by charter provision” to be “compensated in accordance with
prevailing wage in industry.” Engaging in the give-and-take of bargaining requires the cooperation
of both partiés. Although cooperation is desirable, it cannot preclude the enforcement of rights,
particularly when one party refuses to recognize the rights of the other, as Cleveland as historically
failed to do with respect to the Cleveland charter’s prevailing wage requirement.

Bargaining is not a means of enforcing existing rights. It is a means of altering or creating
rights. The Cleveland Charter confers a right on CEOs fo receive compensation in accord with the
prevailing wages in industry. Mandamus is the appropriate remedy to compel payment of the
prevailing wage when no collective bargaining agreement is in effect. State ex rel. IUOE, supra at
539, See also State ex rel. Villariv. Bedford His. (1984), 11 Ohio St.3d 222 at 223. “It is well-settled
that a claim by a public employee of entitlement to wages or benefits which are granted by statute or
ordinance is actionable in mandamus. See State ex rel. Britton v. Scott (1983), 6 Ohio St.3d 268;
State ex rel. Bossa v. Giles, (1980), 64 Ohio St.2d 273; State ex rel. Fenske v. McGovern, (1984), 11
Ohio St.3d 129.” “A public employee’s claim for wages or benefits that are granted by statute or
ordinance is actionable in mandamus. . . . The writ is properly issued when the right to relief is clear
and the amount can be established with certainty.” State ex rel. Adkins v. Sobb, (1986), 26 Ohio St.

3d 46 at 48. The Ohio Supreme Court further stated that the amount to be recovered need not be
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known, but must be ascertainable,” fd. at49. This establishes that mandamus, rather than bargaining
or striking, is the remedy-at-law which can to enforce the CEOs’ right to the prevailing wage.

The assertion by the Eighth District that “negotiation” is a “remedy-at-law,” is a novel
argument, never previously accepted. No precedent or logic supports that theory. Itis ironic that this
novel argument should be advanced by the party which was found to have bargained in bad faith,"”
and thus to have delayed the achievement of a collective bargaining agreement. A deficiency of
$6.97 per hour" below the prevailing wage rate, multiplied by 1400 hours of labor, equals a shortage
in gross wages of $13,940. Cleveland secks now to take advantage of the delay caused by its bad
faith, and avoid compensating its employees for the deficiency in its wages.

Proposition of Law B. An interpretation of a contract which renders a provision in the contract

meaningless and of no effect will be rejected when an alternate interpretation gives meaning
to all provisions in the contract.

The collective bargaining agreement does not bar a writ of mandamus enforcing the right to prevailing
wages .

“In the construction of a contract courts should give effect, if
possible, to every provision therein contained, and if one
construction of a doubtful condition written in a contract
would make that condition meaningless, and it is possible to
give it another construction that would give it meaning and
purpose, then the latter construction must obtain.” Farmers
Natl. Bank v. Delaware Ins. Co. (1911), 83 Qhio St. 309,
syllabus.

The Eighth District construed a clause in the parties’ February 14, 2005 collective bargaining

12 SERB Opinion 2004-004,
38ee Record at no. 18, Exhibit 5, Affidavit of Frank Madonia at 714
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agreement as barring this litigation, when the terms of the agreement clearly state that the contract
will have no effect on claims for prevailing wage rates. The last substantive paragraph of the 2005
collective bargaining agreement states:

“This Agreement shall have no effect on or be used by either party to this Agreement,

. in lawsuits related to any claims for back or future pay benefits pertaining to
prevailing wage rates, . . . except with respect to a $2,500 offset to any judgment
against the City for back pay pertaining to the period of January 1, 2004 through
January 31, 2005." [Underlining added.]

It was proven herein that no litigation was currently in progress on February 14, 2005. ™
However, the parties clearly intended that a “judgment” might be taken “against the City.” The
parties further clearly state that the agreement “shall have no effect on” “lawsuits related to any claims
. .. pertaining to prevailing wage rates.” The Eighth District ignored these expressions of intent by
the parties.

While quoting that the collective bargaining agreement “represents a complete and final
understanding of bargainable issues,” the Eighth District failed to give effect to the “understanding”
of the parties that some of those issues pertaining to back pay and prevailing wage were going to be
resolved in lawsuits, that the contract would have no effect in any lawsuit, other than a mere offset
for a single year. The case of State ex rel. Consolo v. Cleveland was pending during the early period
of negotiation of the agreement. A clause wﬁs proposed during that tiﬁle th-ét thé agfeément would
have no effect on the claims for back wages in pending litigation. The Consolo case was decided by
this Court in October of 2004 as State ex rel. Consolo v. Cleveland (2004) 103 Ohio St. 3d 362, but

the possibility of future litigation was not foreclosed. Once the Consolo case was decided, the word

“pending” was removed from the text. Further litigation was clearly anticipated by both parties.

1 Record at no. 18, Exhibit 5. Affidavit of Frank Madonia,
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Within its terms, the contract permitted a partial offset against an eventual judgment against
Cleveland.

In interpreting a contract, a court's role "is to give effect to the intent of the parties to the
agreement.” Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, at § 11. In doing so,
"[w]e examine the . . . contract as a whole and presume that the intent of the parties is reflected in the

language used . . . . We look to the plain and ordinary meaning . . . " Id.

At the time the agreement was executed, there were no existing lawsuits before any court
involving the CEQ Union and éleveland. I—Ioﬁever, State ex rel. Consolo identified certain factual
issues which, when decided, might establish the CEOs right to receive the prevailing wage during the
time period covered by the Consolo case. The right of CEOs to prevailing wages during the two years
prior to conclusion of the agreement was apparently discussed, but a definitive result was lefl to
litigation, as set forth in the quoted paragraph above. Shortly after the agreement was executed, a
lawsuit was filed. Until filed, a lawsuit was impending or imminent. The language in the quoted
paragraph referring to a “judgment,” reflected the parties’ anticipation that a lawsuit would shortly
be filed. Rather than giving effect to the intent of the parties, the Eighth District’s interpretation of
the 2005 Agreement renders it a nullity. Where the parties agreed that the agreement would “have

no effect” on lawsuits, the Eighth District construed it instead as precluding all relief.

{fC} Where an ambiguity exists, interpretation of a contract involves both factual and legal
questions. Four Star Service, Inc. v. Akron, (Oct. 27, 1999), 9™ Dist, No. 19124, at 5. Where that
ambiguity is coupled with a material issue of fact supported by proper evidentiary materials, summary
judgment is iproper. Inland Refuse Transfer Co. v. Browning-Ferris Industries of Ohio, Inc.
(1984), 15 Ohio St.3d 321, 323-24. Although appellant contends that the intent of the parties is clear
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that the contract shall have no affect on litigation, if the Eighth District perceived ambiguity it should

not have granted a summary judgment.

A general rule of construction is that a contract provision should be interpreted to be
consistent with the remainder of the contract. In Foster Wheeler Enviresponse, Inc. v. Franklin
County Convention Facilities Authority, 78 Ohio St. 3d 353 (1997), the Ohio Supreme Court stated,

in pertinent part, that

In the construction of a contract courts should give effect, if possible, to every
provision therein contained, and if one construction of a doubtful condition written
in a confract would make that condition meaningless, and it is possible to give it
another construction that would give it meaning and purpose, then the latter
construction must obtain.

See also, In Re Kelley & Ferraro Asbestos Cases, 153 Ohio App. 3d 458, 2003
Ohio 3936 (Eighth Dist. Ct. App., 2003).

An accepted meaning for the word “pending” is “imminent orimpending”
Merriam-Webster's Collegiate® Dictionary, Eleventh Edition. When one recognizes that the
definition of pending includes “impending,” the language in the body of the paragraph is consistent
with the heading, as well as being consistent with the remainder of the contract. The Court of
Appeals disregarded the rule that when possible the terms of a contract should be interpreted so as
to be in harmony with the overall contents of the instruments. Foster Wheeler at p. 10. “Words
should be given their ordinary meaning unless manifest absurdity results, or unless some other
meaning is clearly evidenced from the fact or overall contents of the instrument.” The heading and
body of the agreement are reconciled by the above accepted definition of “pending,” to include
“impending.” Cleveland has advanced no logical reason for the inclusion of the paragraph.

Cleveland knew there were no lawsuits currently pending before any court. The parties must have
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either mistakenly left the word in the heading, or they anticipated that a suit would be filed soon —

1.e. that it was impending,

Further, it is obvious that the reference to an offset of only $2,500 was made in anticipation
of additional litigation. The provision of an offset “against a judgment” is a clear indication that
both parties anticipated that a judgment would be rendered, and is likewise a clear indication that
it was not intended nor anticipated that all litigation would cease. If the collective bargaining
agreement were meant to provide full compensation for all back prevailing wage claims, the
agreement would have so stated. It did not. It specifically limited the use of the contract in lawsuits,
and specifically anticipated a judgment, and spectfically stated that the $2,500 could only be used

as an offset.

If the agreement were intended to settle all past claims, the “no effect on litigation” paragraph
is rendered meaningless. The reasonable interpretation is that the parties agreed: (1) that
Cleveland’s payment of the $2,500 would not be used by the CEO Union as an admission by
Cleveland that it had failed to pay the prevailing wage rate, and (2) that the $2,500 payment would

not be asserted by Cleveland as payment-in-full of back claims for prevailing wages.

The case of In Re Kelley & Ferraro Asbestos Cases, 153 Ohio App. 3d 458, 2003 Chio 3936
(Eighth Dist. Ct. App., 2003) is relevant to this issve. In this case, the law firm of Kelley & Ferraro
(“K&F”) represented thousands of plaintiffs who had filed asbestos claims against various
defendants. K&F and the defendants reached a “Settlement Agreement” whereby the defendants
agreed jointly and severally to pay damages of $120 million over 10 years. The defendant companies

formed a consortium and entered into a “Producer Agreement,”to facilitate the payment of the
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damages pursuant to which each member was liable for only a certain portion of the settlement
amounts. The plaintiffs were not parties to the Producer Agreement.

When some defendants failed to pay their share of the judgment, a question arose as to the
proper interpretation of the Producer Agreement which divided the liabilities, when read in
conjunction with the Settlement Agreement with the plaintiffs, which allowed joint and several
liability.

The Court stated that

If possible, cvery provision in a contract should be held to have been inserted for

some purpose and to perform some office, and an attempt must be made to

harmonize, if possible, all the provision of a contract. /d. at p. 466 (quoting from

Ford Motor Co. v. John L. Frazier & Sons, 8 Ohio App.2d 158, 161 (1964), which
in turn quoted from 11 O. Jur. 2d 399, Contracts, Section 155.)

The Court continued,

In harmonizing apparently conflicting clauses of a contract they must be construed
so as to give effect fo the intention of the parties as gathered from the whole
instrument, and where the object to be accomplished is declared in the instrument,
the clause which contributes the most essentially to that object will control. So,
anything in an agreement which in any way conflicts with the chief purpose therein
must give way to the clause which makes the major intent effective. Id. at p. 467
(Again, quoting from Ford Motor, supra.)

The object declared in the instant collective bargaining agreement is that the agreement will
have no effect on lawsuits, except for a stated offset against a “judgment.” The language most
essential to that declared purpose - in the body of the “no effect on litigation” provisions- makes that

intent effective.

Construing the evidence most strongly in favor of the Relator’s members, the contract may

not be considered a bar to their claim.

16



Proposition of Law C. (i) A relator in 2 mandamus action does not have an adequate remedy
in the ordinary course of the law by way of declaratory judgment where complete relief for
relator can only be obtained by mandamus action on the part of the public official. (ii)
Pursuant to R.C. §2731.09, disputed facts in a mandamus action shall be determined through
evidentiary hearing as in civil trial, regardless of whether a declaratory judgment has been
requested. (iii)A court in a mandamus action has the duty to interpret the constitution and

applicable laws, and may not render judgment against a relator rather than do so.

The law has no preference for declaratory judgment over a mandamus action. At 22 of its
decision, the Eighth District posited that a declaratory judgment would have been a more
“comprehensive” solution to the issues in this case. The Eighth District suggested that only in a
declaratory judgment proceeding could it have resolved factual issues. Had this issue been raised
in the briefs, Appellant would have cited R.C. §2731.09 which states that in a mandamus action,
issues of fact must be tried and further proceedings thereon had in the same manner as in civil
actions. See also 67 O. Jur. 3d §123 (1999). Once the relator establishes a prima facie case, the
burden of going forward with the proof rests upon the respondent and the respondent, of course, has
the burden of proving any affirmative defense which he asserts. /d at §145. A court considering a
petition for a writ of mandamus may hold hearings and make determinations of fact. That is the
course the Eighth District should have taken, if it believed genuine issues of material fact were
present. It is therefore unnecessary to couple this mandamus action with a request for declaratory
judgment, in order for issues of fact to be resolved. Further, a court considering a mandamus action
has a duty to construe constitutions and local laws, if necessary, and thereby determine whether a
legal right on the part of the relator and legal duty on the part of the respondent exist. Stafe ex rel.
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Farttlar v. Boyle (1998), 83 Ohio St. 3d 123 at 125, citing State ex rel. Tomino v. Brown (1989), 47

Ohio St.3d 119, 120; State ex rel. Ashbrook v. Brown (1988), 39 Ohio St.3d 115, 117.

Not only was a request for a declaratory judgment unnecessary, but declaratory judgment
alone would not be an adequate remedy at law. Declaratory judgment, merely announces the
existence of a duty to be performed. It has generally not been deemed as adequate as the writ of
mandamus, which compels performance. Relator did not have a plain and adequate remedy in the
ordinary course of law by way of an action for declaratory judgment where a mandatory injunction
was also required to obtain complete relief. State ex rel. Ohio Civ. Serv. Employees Assn., AFSCME,

Local 11, AFL-CIO v. State Emp. Relations Bd. (2004) 014 Ohio St. 3d 122.

The Eighth District’s order that the parties to this action should file cross motions for
summary judgment, and the references in its opinion to a declaratory judgment being needed to
resolve issues of fact and law, taken together with its insistence that the right to relief in mandamus
must be free of factual issues, suggests that it has mixed the standard for issnance of a writ of
mandamus with the requirements for rendering a summary judgment. Under Rule 56, Ohio R. Civ.
Pro., judgment may be issued summarily when there is no genuine issue of material fact, and the
moving party is entitled to judgment as a matter of law. A writ of mandamus should issue when the
relator has a clear legal right fo the performance by a public official of his duty under the law. The
Eighth District appears to have interpreted the statements “It should not issue in doubtful cases™ and
“the proof must be plain, clear, and convincing,” quoted at 1§35 and 6 of the decision appealed
herein, as meaning that if issues of fact are present the writ must be denied. This is incorrect, for the
statutes provide the means for the resolution of factual issues through a trial, see R.C. 2731.09, and
the Ohio Supreme Court has proclaimed that a court in mandamus has the duty to interpret the
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constitution and laws. State ex rel. Fattlar, supra. R.C. §2731.06 allows that a writ of mandamus
may issue when no valid excuse can be given for not doing the act to which the relator has a right.
Cleveland has proposed several excuses over the years, for not providing the prevailing wage, but
none of those excuses are valid. The court below did not perform its duty to examine evidence and

discover that the excuses given were not valid.

When no other remedy at law is available, the court must attempt to provide that justice
which a party would otherwise by denied, through issuance of the writ. Marbury v. Madison, 5 U.S.
137 (1803). This court has already applied that concept to this group of employees when it found
that a writ requiring payment of the prevailing wage was appropriate in the absence of a collective

bargaining agreement. State ex rel. IUOE, supra, and State ex rel. Consolo, supra.

Proposition of Law D. When considering a motion for summary judgment, a court may not

assume asserted facts to be true and render judgment thereon.

The Eighth District’s disregard for the decision of the SERB administrative law judge, which
decided matters the court considered issues of fact, contradicts that court’s assertion that it should
defer to the expertise of SERB. It was the clear argument of Appellant CEQO Union that the factual
issues pending before SERB were not relevant to the period January 2003 to February 14, 2005, that
is, the period beginning with its (the CEO Union’s) election and certification as the first exclusive
bargaining agent for the CEOs, extending through two years of negotiations during which Cleveland
acted in bad faith, and ending when a collective bargaining agreement was reached which complies

with R.C. §4117.05. In the absence of a collective bargaining agreement, the instruction of State ex
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rel. [UQE, supra, and State ex rel. Consolo, supra, make clear that these employees must receive the

prevailing wage rate.

The Eighth District determined that it would consider as relevant the claimed, but
unsupported, existence of a pre-2003 contract, but acknowledged that the question of whether
collective bargaining or a collectively bargained contract, ever existed was at that time before
SERB." One of the questions put before SERB was whether the wages of the CEOs were the result
of collective bargaining." In its opinion, the Eighth District stated “SERB’s particular expertisc in
labor issues should be given deference,” however, when the recommended determination of the
administrative law judge was released, the two-judge majority in the instant case below chose to
ignore the decision in its entirety. The dissenting judge specifically referred to the administrative

law judge’s decision, indicating that the court was aware of the decision.

Instead of deferring to the expertise of SERB, the Eighth District pushed its decision to filing
before SERB approved the administrative law judge’s recommendation, noting innocently in a
footnote that “SERB has not yet rendered a decision.” SERB has ruled, and the issues of fact are

resolved in favor of relator.
Assignment of Error IT

THE EIGHTH DISTRICT COURT OF APPEALS ERRED IN DENYING RELATOR CEOQO
UNION’S MOTION FOR SUMMARY JUDGMENT.

15 SERB Case no. 02 REP 06-0116 before Administrative Law Judge Beth Jewell.
16 SERB Opinion 2006-008 at p. 2.
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As ordered by the Eighth District Court of Appeals, the Appellant/Relator CEO Union filed
a motion for summary judgment and met its burden of producing evidence in support of each
element of its case. “Once the moving party's burden has been satisﬁed, the non-moving party must
meet its burden as set forth in Civ.R. 56(E). Id. at 293. The non-moving party may not rest upon the
mere allegations and denials in the pleadings, but instead must point to or submit some evidentiary
material to demonstrate a genuine dispute over the material facts. Id. See, also, Henkle v. Henkle
(1991), 75 Ohio App.3d 732, 735.” Metcalfe v. Akron, 2006-Ohio-4470 (9" District Aug. 30, 2006).
Cleveland did not produce evidcnce which demonstrated a genuine dispute as to material facts.
Instead, Cleveland rested upon its assertions: (1) that it dealt with a different exclusive bargaining
agent for CEOs (without presenting proof of that contention), (2) that the CEO Union members
receive benefits of employment (without presenting proof of that contention, naming the alleged

benefits, or proving an hourly value for alleged benefits),

Proposition of Law A. A municipal charter provision requiring that certain employees shall

be compensated at prevailing wage rates means that such employees shall receive as gross
wages 100% of the prevailing wage rate, with only such payroll deductions as are permitted

by law.

Appellant’s members are entitled to receive 100% of the prevailing wage. This Court
rendered its opinion in State ex rel. Pinzone v. Cleveland (1973), 34 Ohio 8t.2d 26, that mandamus
will lie to compel compliance with a municipal charter requiring that municipal wages be set in
accordance with the prevailing wage in private industry. Still further, this Court ruled that the

prevailing wage rate should not be offset by fringe benefits, saying:
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“Permitting an offset for such “fringe benefits” would necessarily
encourage arbitrary and probably inaccurate lowerings of the
municipal wage scale. Clearly, this is not the intent or meaning of
Section 191.” (Pinzone at p.31).

In 1979 Cleveland City Council enacted Ordinance 1682-79 (1979) (Exhibit “F”*), which set
the wage of building irades employees, including Construction Equipment Operators Group 1 (now
referred to as “Group A™) Construction Equipment Operators Group 2 (now referred to as “Group
B”) and Master Mechanics, at prevailing wage rates in private industry. The wages so set were taken
from the then-current Building Agreement union contract for private sector construction equipment
operators. A true copy of the relevant portion of the 1979 Building Agreement is attached to the
affidavit of Santo Consolo, Exhibit “I” to31 in the Record. In accord with the Pinzone decision, all
components (100%) of the wage rate in the private sector contract were added together to calculate

the prevailing wage rates prescribed in Cleveland Ordinance 1682-79.

In November 1980, the people of the City of Cleveland adopted the current version of Charter
§191 by popular vote, effective February 17, 1981. Sec. 191 of the Charter (Appendix K) refers
specifically to the schedule of compensation for building trade employees passed by the city council
in 1979 as 1979 Ord. 1682-79". The “Building Agreement” wage rates shown for 1979 in the
attachment to the Affidavit of Santo Consolo (Record at no. 31, Exhibit A), when all components
are totaled (100%), are the same as the prevailing wage rates in the 1979 ordinance, and the same
as the wages paid in 1979 to Mr. Consolo, as also evidenced in Mr. Consolo’s Affidavit. These

items of evidence are unrefuted by Cleveland.

" Appendix at L.
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The Building Agreements’ components are as follows: Base rate + H & W (Health and

Welfare) + Pension + Industry Advancement Program (IAP) + Apprenticeship Program.

1979 “Building Agreement” 1979 Ordinance
Effective Private sector contract- #1682-79 pay

100% of all components range
Classification Date
CEO 1 (or A) May 1, 1979 $15.88 $15.88
CEO 2 (or B) May 1, 1979  $15.73 $15.73
CEO 3 (or C) May 1, 1979  §$15.38 $15.38
CEO 4 (or D) May 1, 1979 §$14.60 $14.60
Master Mechanic May 1, 1979 §16.38 $16.38

Difference
None
None
None
None
None

This chart shows that the rates established in the benchmark 1979 Ordinance, referred to in City

Charter §191, included all components, and were thus equal to 100% of the prevailing wage. This

is what the people of Cleveland approved when they voted on the Charter.

The charter of a municipality is enacted by the vote of the people and, as the will of the

people, carries supreme authority within a municipality. The Ohio Supreme Court in State ex rel.

Pell v. Westlake (1980), 64 Ohio St. 2d 360, stated:

We begin the analysis by recognizing that the charter of a city, as
approved by the residents of that city, represents the framework
within which the city government must operate. Cleveland ex rel.
Neelon v, Locher (11971), 25 Ohio St. 2d 49,

The Ninth District Court of Appeals expressed the relationship in this way:

A municipal charter acts as the constifution of the municipality.
Calco v. Stow (Apr. 29, 1981) 9™ Dist, No. 9990, at 4, citing State ex

rel. Pell v. Westlake (1980), 64 Ohio St. 2d 360, 36l. Accordingly,
when provisions of a city’s charter and its ordinances conflict, the
charter provision prevails. Reedv. Youngstown (1962}, 173 Ohio St.
265, paragraph two of the syllabus. See, also, Deluca v. Aurora
(2001), 144 Ohio Supp. 3d 501, 511.
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The Ohio Supreme Court has also held that “. . . ordinances and resolutions in conflict with
provisions of [a] city charter [are] invalid.” State ex rel. Plain Dealer Publishing Co., v. Barnes
(1988), 38 Ohio St. 3d 165 at 168. Consequently, the vote of the people of Cleveland, adopting a
Charter requirement for compensation at prevailing wage rates which cites compensation set at 100%
of those rates, may not be overridden by any other municipal power. The vote of the people requires
payment to the CEOs at 100% of the prevailing wage. Cleveland’s payment of wages at below the
prevailing wage rates was improper and should be remedied by the issuance of the requested writ

of mandamus.

Proposition of Law B. Pursuant to R.C. §4117.10(A), in the absence of a collective bargaining
agreement as defined in R.C. §4117.01, all applicable state and local laws pertaining to the
wages, hours, and terms and conditions govern public employees, including a municipal
charter and R.C. §§124.38 and .39 providing the accrual of paid sick leave and a cash payment

for unused sick leave upon retirement.

If there is no collective bargaining agreement, 100% of the prevailing wage rates must be
paid. Under R.C. §4117.10(A), in the absence of a collective bargaining agreement, the public
employer (here, Cleveland) and the public employees are “subject to all applicable state or local laws

pertaining to the wages, hours, and terms and conditions of employment for public employees.”

This Ohio Supreme Court specifically ruled in 1992** that R.C. §4117.10(A)means that the

wages of construction equipment operating engineers employed by Cleveland continue to be

'8 crate ex rel. IUOE v. Cleveland, (1992) 62 Ohio St. 3d 537
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governed by the City Charter when “there is no collective bargaining agreement.” State ex rel. [IUOE

v. Cleveland (1992), 62 Ohio St.3d 357 at p.540.

“When negotiations between public employees represented by an
exclusive bargaining agent and a city have not produced a collective
bargaining agreement, will mandamus lie to resolve a wage dispute
by compelling compliance with a city charter provision pursuant to
R.C. 4117.10(A)? We find that it does, . . . and allow the writ.” Stale
ex rel. Internat’l Union of Operating Engineers v. Cleveland (1992),
62 Ohio St. 3d 537 at 539.

Further

“, .. the city charter, in light of R.C. 4117.10(A), identifies a clear
legal right to the relief sought and a concomitant clear legal duty to
grant that relief.” Id. At 540.

See also, Consolo, supra, at 368, §22.
To reiterate, SERB determined'” that Cleveland does not provide benefits of employment to CEOs.

Cleveland had no valid reason to reduce the gross wages of CEOs below the prevailing wage rates,

Proposition of Law C. Res Judicata is not applicable when the facts and legal issues actually
litigated in two cases are not the same, nor does it apply to an issue that was not litigated and

presented to a court for adjudication.
The Eighth District’s reliance on the concept of res judicata is misplaced.

“ .. Civ. R. 8(C) designates res judicata as an affirmative defense. Further, Civ. R. 12(B)
lists those defenses which may be raised by motion, and this procedural rule does not mention
res judicata. Thus, the affirmative defense of res judicata must be raised in a responsive
pleading; otherwise, it is waived. See State ex rel. Freeman v. Morris (1991), 62 Ohio St. 3d
107, 109. .. Nelson v. Tubbs Jones (1995), 104 Ohio App. 3d 823 at 825,

9 SERB Opinion 2006-008. App. At F.
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In Nelson, a dismissal based upon res judicata was reversed because the Defendant attempted
to raise this defense by motion. As discussed below, to decide whether res judicata applies requires
inquiry into the facts and issues of both the previous case and the current case. Itis not a preliminary

matter.
A statement in a prior case cannot be res judicata on an issue, in a subsequent suit unless:

. the matter attempted to be disputed in the subsequent suit must have
been put in issue in the first action, and therein necessarily tried and
determined. It is the collateral estoppel aspect of res judicata that precludes
the relitigation, in a second action, of an issue that has been actually and
necessarily litigated and determined in a prior action based on a different
cause of action.” 63 O. Jur.3d Judgments §§417, 419 at pp. 202-203.
[Underlining added.]

The assertion of res judicata thus necessarily raises factual issues that require inquiry into the issues
actually litigated previously, the identities of the parties, whether the same claims are presented, and

whether relevant facts have changed.

The Ohio Supreme Court in Ameigh v. Baycliffs Corp., 81 Ohio St.3d 247 (1998) re-
emphasized that where the judgment of a court is not dispositive of issues that a party later secks to
litigate, res judicata is not applicable, even though the discussion in a prior case decision mentions

the issues that are the subject of current litigation.

In 2003 this Ohio Supreme court declined to find Cleveland in contempt of court for failing
to comply with the 1992 writ of mandamus issued against it, requiring it to pay construction
equipment operators at prevailing wage rates, in the case of State ex rel. IUOE v. Cleveland (1992),
762 Ohio St. 3d 537. No rationale was stated for the decision. However, various defenses were

raised by Cleveland, which might have been resolved in the case of State ex rel. Consolo v.
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Cleveland (2004) 103 Ohio St. 3d 362, but which this court deferred to SERB. Among those
questions was whether any agreement existed that Cleveland could pay CEOs less than the full
prevailing wage rates, and whether a “benefits package” had been negotiated for CEOs. The false
assertions of Cleveland that it had formed a collectively bargained agreement, and that it was paying

the full prevailing wage rate, might have served to prevent a contempt finding.

In State ex rel. Consolo, the Ohio Supreme Court itself did not consider the contempt action
to be dispositive. Instead, this Court identified the issues as it perceived them. As of the present
day, the rulings made by this Court in State ex rel. Consolo, and the subsequent findings of SERB,
render the failure of the contempt action of no consequence. The Consolo decision makes clear that
the this court was concerned about the relationships among Cleveland, Local 18, and the CEOs, not
a belief that Cleveland’s duty under its Charter to pay the prevailing wage rate was not enforceable
by mandamus. Consolo held that if SERB determined that no collective agreement covered the
CEOs’ wages, Cleveland’s duty to pay prevailing wages was enforceable by mandamus. Stafe ex
rel. Consolo at 920. In the absence of a collective bargaining agreement, the Charter’s requirement

for prevailing wages is controlling.

The Eighth District failed to carefully examine the evidence. The evidence showed that no
pre-2003 agreement existed, no exclusive bargaining agent existed before January of 2003, since
there was no pre-2003 agreement, the phrase “status quo terms” is meaningless, and the theory - for

that is all that it is - that an unwritten collective bargaining agreement was in place was unfounded.

In the absence of a stated rational for the refusal to find Cleveland in contempt, it not possible

to state which issues, if any, were litigated and decided in that action. The instant case, moreover,
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is not a contempt action, but is a request for a writ of mandamus. Different elements are present.
A ruling in a contempt action does not mean that the Cleveland CEOs will never again be afforded

the protection of the City Charter and paid at prevailing wage rates.

Proposition of Law D. A Court may not base a summary judgment upon the asserted
existence of a collective bargaining agreement, when the evidence shows that no collective
bargaining agreement had been made, and that evidence is supported by rulings of the

state employment relations board.

The Eighth District acted in blatant disregard of Rule 56, Ohio Civ. Pro. when it based a
summary judgment upon the presumed existence of an agreement. The absence of a Collective
Bargaining Agreement was established by the evidence and in two rulings by SERB. In SERB
Opinion 2004-004, the board stated that the CEO Union and Cleveland began to negotiate an
“initial” contract in 2003% the reference to an “initial” contract means that when the negotiations
commenced, no other agreement was in effect. R.C.§4117.08 lists among the topics which are
the dispute settlement procedures of R.C.§4117.14 mandatory subjects of collective bargaining,
“the continuation modification, or deletion of an existing provision of a collective bargaining
agreement.” (R.C.§4117.08(A)). Thus if an agreement already exists its terms will necessarily
be a starting point for the negotiation of a new agreement. R.C.§4117.14(A) refers to disputes
under existing agreements, the negotiation of successor agreements, and the negotiation of initial
agreements.  Subsection 4117.14(B)2) deals with initial negotiations, as opposed (o

R.C.§4117.14(B)(1) which describes the procedures where a party seeks to terminate, modify, or

PSERB Opinion 2004-004 at P2
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negotiate a successor to an existing agreement. In the instant case there was no existing

agreement.

Cleveland was found to have committed an unfair labor practice during the initial
bargaining session over its initial proposal,”’ toward an initial agreement.”” The starting point
proposed by Cleveland was a contract it had recently reached with other employees. In 2006,
Local 18 specifically asked SERB to adopt the findings that it was not an exclusive bargaining
representative, and that it did not enter into collective bargaining agreement with Cleveland on

behalf of the CEQs.?

The Eighth District did not give deference to the SERB Opinion 2004-004 when it
posited below that an existing agreement “remained in effect” after the CEO Union was certified
on January 30, 2003. Construing the evidence most strongly in favor of the CEO Union, as must
be done when considering Cleveland’s motion for summary judgment, in the Eighth District and
this court cannot conclude that a contract was in effect as of January 30, 2003. SERB concluded
similarly in SERB Opinion 2006-008 that no CEO contract was in effect at any time prior to
February 14, 2005. Therefore, the Eighth District wrongly entered a summary judgment against
the CEQ Union, on the theory that certain “status quo terms” took priority over the Cleveland

Charter prevailing wage requirement.

SERB Opinion 2004-004 clearly states that the negotiations which took place in

2003 were toward an initial collective bargaining agreement. (at p.2) The findings specifically

;; 1d at Finding of Fact no. 4, adopted by SERB at p.1 of Opinion
Idatp.2

2Motion of Local 18 that SERB adopt the recommended findings and conclusions of the administrative law judge.
Appendix 1.
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adopted by SERB further specify that the starting point for the negotiations was a contract
Cleveland had with another bargaining unit, and a proposal from the CEO Union. SERE Opinion
2004-004 at p.2 of proposed order of administrative law judge at Finding of Fact no. 4). No
previous contract covering the CEQs existed, is mentioned, nor served as the basis for

negotiations.

Two long-term employees presented their affidavits* verifying that they were not
covered by a collective bargaining agreement nor represented by a labor union in their

employment with Cleveland until January 30, 2003.

As further evidence, it was shown below that when the CEO Union filed a
Request for Recognition by Cleveland as the exclusive bargaining agent for CEQ’s, it did so
pursuant to R.C. §4117.05(A)(2), supported by the declarations of a majority of the CEOs. The
CEQ Union was certified as the exclusive representatives, R.C. §4117.05(B) would not have
permitied the certification of the CEO Union by SERB if a “lawful written agreement” had been

in effect between Cleveland and another organization. R.C. §4117.05(B) states in relevant part:

Nothing in this section shall...permit...the state
employment board to certify...an exclusive representative...if there
is in effect a lawful written agreement...between the public
employer and another employee organization which...has been
recognized...as the exclusive representative...

Thus, during the certification process it was established that no agreement covering the

CEOQs was in existence.

*Erank P. Madonia Regord at 18, Exhibit 5, and Recerd at 30, Exhibit @ (Second Affidavit of Frank Madonia) and
Santo Consolo, Record at no. 31, Exhibit A, Affidavit of Santo Consolo.
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Consequently, the conclusion of the court below that a prior contract might have
existed is contrary to the evidence, is based only on supposition, and does not permit the entry of

summary judgment in Cleveland’s favor.

Proposition of Law E: A municipality may not, by ordinance, eliminate sick leave
provided under a state law providing for the health, safety and general welfare of all

employees. Ohio Const. Art, I, Sec. 34.

Ohio Coﬁst. Art, 1, Sec. 34 specifically provides that “no other provision of the
constitution shall impair or limit” the power of the state to provide for the health, safety and
general welfare of all employees. The “home rule” section of the Ohio Constitution, Art. XVIII,
Sec. 7, is specifically limited by Sec. 3 of Art. XVIII so as not to conflict with “general laws”
and matters of statewide concern. The limits of municipal home rule power were thoroughly
discussed by this Court recently in Am. Financial Servs. Assn. v. Cleveland (2006), __ Ohio St.
3d _ , 2006-Ohio-6043, finding that Cleveland’s “predatory lending” ordinance was in conflict
with, and subordinate to, a state law of general application relating o a matter of state-wide

concern. Revised Code sec. 124.38 states that employees in municipal offices:

“. .. shall be entitled, for each completed eighty hours of service, to sick
leave of four and six-tenths hours with pay. . . . Unused sick leave shall be
cumulative without limit.” §124.38

And R.C. §124.39 provides:

“, .. an employee of a political subdivision covered by section 124.38 or
3319.141 [3319.14.1] of the Revised Code may elect, at the time of retirement
from active service with the political subdivision, and with ten or more years of
service with the state, any political subdivisions, or any combination thereof, to be
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paid in cash for one-fourth the value of the employee's accrued but unused sick
leave credit.. .. "

This requirement for paid sick leave is a general statute relating to a state-wide concern

for the health and welfare of public employees throughout the state.
This court stated in Ebert v. Bd. of Mental Retardation (1980}, 63 Ohio St. 2d 31

“R.C. §124.38 . . . ensures that the employees of [certain] offices will receive at
least a minimum sick leave benefit , . .” at p. 32, citing State ex rel Randel v. Scott
(1952), 95 Ohto App. 197 with respect to paid sick leave, said “The municipality
would not have the power to reduce the allowance [for sick leave] so provided . .
S atp. 32

“We interpret R.C. 124.38 as conferring a minimum benefit upon the
board’s employees . . .” Atp. 33.

Cleveland elimmated all sick leave for building and construction trades employees with the

enactment of a section of Cleveland City Code. That Code sec. 171.31 “Sick Leave” provides:

{a) All full-time annual rate City employees and all full-time hourly rate
employees, except hourly rate craft employees paid on the basis of building
trades prevailing wages, shall be entitled to sick leave with pay..

The City of Cleveland conceded in sworn admissions that it does not provide paid sick leave to

the CEQs in its employ. (Record at 30, Exhibit 8, admissions nos. 4 and 5%)

In Seuth Euclid Fraternal Order of Police v. D’Amico (1983) 13 Ohio App. 3d 46 at 47
(Cuy. Cty.) This court held that R.C. sec. 124.38 is a law of general nature and has uniform

operation throughout Ohio under Section 26, Article II of the Ohio Constitution. R.C. §124.38

Request for Admission no. 4; That Cleveland does not accrue, and has not, since 1992,
accrued an entitlement to paid sick leave for Construction Equipment Operators Group A and Group b,
nor Master Mechanic employees.” “ANSWER: ADMITTED.”

Request for Admission no. 5: Cleveland pays Construction Equipment Operators and Master Mechanics
for sick days only if the employee has accrued an entitlement to sick leave during service for Cleveland
in some other employment classification.” “ANSWER: ADMITTED.”
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gives employees a vested right in accumulated sick leave, the right to use sick leave, and does not
give the employing unit the right to grant sick leave, or to deny, but only the power to see that
sick leave is used for the limited purposes stated in the statute. A local ordinance which denied

the use of sick leave where it was permitted by sec. 124.38 was declared unconstitutional.

In State ex rel. Adkins v. Sobb (1986), 26 Ohio St. 3d 46, the relators seeking a writ of
mandamus were police offers for a charter city. Their municipal employer, by ordinance,
attempted to disregard R.C. §9.44 which combines periods of state and local government
employment when figuring vacation leave credits. The City disregarded state employment and
counted only municipal service. The City claimed its home rule power allowed it to disregard
R.C. §9.44 when regulating the vacation leave of its employees. The Ohio Supreme Court issued
a writ of mandamus and upheld the state law, on the basis that Article II, Sec. 34 of the Ohio
Constitution, supra, gives laws providing for the general welfare of all employees precedence
over laws enacted under the home rule power of municipalities, and O. Const. Art. XVIII sec. 3

prohibits municipalities from conflicting with general laws,

Both South Euclid, supra, and Fraternal Order of Police v. East Cleveland (1989), 64
Ohio App. 3d 421 at 424 (Cuy. Cty.) declare that R.C. §§124.38 and 124.39 are laws of a general
nature, which provide for the comfort, health, safety and general welfare of all employees, govern
a statewide concern, and they prevail over conflicting municipal ordinances, Such statutes take
precedence over local ordinances enacted under home rule authority of municipalities. Weir v.

Rimmelin (1984) 15 Ohio St. 3d 55 at 56.
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Consequently, the City of Cleveland’s attempt to exclude Petitioner’s members from
receiving paid sick leave is unconstitutional. See also State ex rel. Reuss v. Cincinnati (1995)
102 Ohio App. 3d 521 at 524; Ebert v. Bd. Of Mental Retardation (1980} 63 Ohio St. 2d 31 at
33. Relator prays that this court shall issue a writ of mandamus requiring that Cleveland comply
with the state statute and provide accrued paid sick leave at the rate of 4.6 hours for every 80
hours worked during the relevant time period, and that Cleveland pay to those employees who
retired during the relevant period for their accumulated but unused sick leave, in accord with

R.C. §124.39.

CONCLUSION

The Eighth District Counrt of Appeals erred when it entered summary judgment in favor of
Cleveland, and when it failed to enter summary judgment in favor of Relator CEQ Union for the

reasons that follow:

. “Negotiation” is not a remedy-at-law which bars the issuance of a writ of
mandamus.
. The facts pertaining to the relevant time period eliminate all ambiguity and

establish that no collective bargaining agreement on wages previously existed.

. The ruling in State ex rel. Consolo, supra establishes that in the absence of a
collective bargaining agreement, the City Charter requirement for prevailing wage rates is
controlling and the request for a contempt finding under the 1992 writ is irrelevant. Under State
ex rel. IUOE v. Cleveland, supra and State ex rel. Consolo, supra, jurisdiction is proper in the

court in an action for mandamus to compel the payment of wages to public employees.
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. Pursuant to R.C. §2731.09 it is the responsibility of a court to determine questions
of fact in an action for a writ of mandamus. Consequently it is not proper to render judgment

against the realtor, simply because issues of fact are present.

It was error for the Eighth District Court of Appeals to deny Relator’s Motion for

Summary Judgment because:

. The Cleveland Charter grants Relator’s members the clear legal right to be

compensated at prevailing wage rates.

. No other remedy-at-law is available for public employees to receive the wages
they are due.

. Cleveland has a clear legal duty to follow its Charter,

. During the relevant period of time, no genuine issue of fact exists that no

collective bargaining agreement covered the CEOs.

’ The amounts of the prevailing wage rates for construction equipment operators A

and B and Master Mechanics is established with certainty.
. The amounts of the wages actually paid are below the prevailing wage rates.

Relator prays that the ruling of the Eighth District court shall be reversed, and that summary
judgment should be granted in favor of Relator on behalf of its members and a writ issued which
compels Cleveland to produce the number of hours worked by each CEO employee so as to
allow an accurate calculation of the amounts due to each employee in order to compensate for the
deficiency below the prevailing wage rates, and so as to allow an accurate calculation of the paid

gick leave with which each employee shounld be credited, at the rate of 4.6 hours for every 80
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hours worked. Relator further prays that the Court for an award of prejudgment and post

judgment interest.
Respectfully submitted,
OF COUNSEL: STEWART D. ROLL (Reg. #038004)
PATRICIA M. RITZERT (Reg. #0009428)
PERSKY, SHAPIRO & 25101 Chagrin Boulevard, Suite 350
ARNOFF CO., L.P.A. Cleveland, Ohio 44122-5687

(216) 360-3737
(216) 593-0921 Fax

Representing Relator CEQ Union and
Individual Relators
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SERB Opinion 2006-008 in Case No. 02-REP-06-0116 “In the Matter
of Municipal Construction Equipment Operators® Labor Council, et al.”

Cleveland City Charter Sec. 191
Cleveland Ordinance No. 1682-79 (1979)

Ohio Const. Art. II Sec. 26 and 34
Ohio Const. Art. XVII Secs. 3 and 7
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38



IN THE SUPREME COURT OF OHIO
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The Relator Municipal Construction Ec;x;pm;nt Operators’ Labor Council, hereby gives
notice that it appeals from the attached judgment of the Eighth District Court of Appeals, Cuyahoga
County, in Case No. CA-05-086263, to the Ohio Supreme Court. This appeal is taken from a
judgment in a case which originated in the court of appeals, and therefore this is an appeal of right.
The judgment from which this appeal is taken is dated August 15, 2006.

This notice is accompanied by a copy of the court of appeals judgment entry which is being
appealed. That judgment entry bears the file stamp of the clerk of the court of appeals at page 12,
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Respectfully submitted,
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OF COUNSEL: _ STEWART D. ROLL (Reg. #0078004)

PATRICIA M. RITZERT (Reg. #0009428)
PERSKY, SHAPIRO & 25101 Chagrin Boulevard, Suite 350
ARNOFF CO.,L.P.A, Cleveland, Ohio 44122-5687
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Representing Municipal Construction
Equipment Operators’ Labor Council
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601 Lakeside Avenue, Room 106
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Attorney for City of Cleveland
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COLLEEN CONWAY COCNEY, P.J.:

The relator, the Municipal Construction Equipment Operators’
Labor Council (hereinafter *the Union”), brought this mandamus
action against the respondents, the City of Cleveland, the Mayor of
Cleveland, and Cleveland City Council (hereinafter collectively
referred to as “the City”), to obtain certain benefits for its
union members, the City’s consﬁruction equipmegt ope;ators.

In its first claiﬁ, the qupn seeks, pursuant to.the City’'s
Charter, Sec. 121, to compel the City to pay its members the
prevalling wage paid in the building and construction trades for
the subject period of time, which is January 30, 2003, when the
Union became the certified union for the construction eguipment
operators, to February 13, 2005, when the City and thé Union
effected a collective bargaining agreement. In the second claim,
the Union, pursuant to R.C. 124.38, séeks to compel the City to
provide gick time benefits for the subject period and, in the third
claim, the Union séeks payment‘of“unused gick leave for retiree
members during the subject period pursuﬁnt to R.C. 124.39.

Both parties filed motions for;summary judagment and briefs in
cpposition.  This court concludes that there is no genuine issue of
material fact and denies the application for a writ of mandamus.

The requisites for mandamus are well establighed: (1) the
relator must have a clear legal right to the requested relief, (2)

the respondent must have a clear legal duty to perform the
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requested relief, and (3) there must be no adequate remedy at law.
State ex rel. Ney v. Niehaus (1987), 33 Chio St.3d 118, 515 N.E.24d
914, and State ex rel. Harris v. Rhodes (1978), 54 Ohio St.2d 41,
374 N.E.2d 641. Furthermore, if the relator had an adequate
remedy, regardless of whether it was used, relief in mandamus is
precluded. State ex rel. Tran v. McGrath, 78 Ohio St.3d 45, 1997-
Ohio-245, 676 N.E.2d 108, and State ex rel. Boardwalk Shopping
Center, Inc. v. Court of Appeals for Cuyahoga Cty. (1990}, 56 Ohio
8t.3d 33, 564 N.E.2d 86..

Moreover, mandamus is an extraordinary remedy which is to be
exercised with caution and only when the right iz clear. It should
not issue in doubtful cases. State ex rel. Taylor v. Glasser
(1977), 50 Ohio St.2d 165, 364 N.E.2d 1; State ex rel. Shafer v.
Chic Turnpike Cormm. {(1953), 159 Ohio St. 581, 113 N.E.2d 14; State
ex rel. Connole v. Cleveland Bd. of Edn. (1993), 87 Ohio App.3d 43,
621 N.E.2d 850; and State ex rel. Dayton-Oakwood Press v. Dissinger
(1940), 32 Ohic Law Abs. 308.

Additionally, “the issuance of é writ of ﬁandamus rests, to a
considerable extent at least, withiﬁ the sound discretion of the
court to which application for the writ is made. The writ is not

demandable as a matter of right, or at least is not wholly a matter

' of right; nor will it issue unless the relator has a clear right to

the relief sought, and makes a clear case for the issuance of the

writ. The facts submitted and the proof produced must be plain,
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clear and convincing before a court is justified in using the
strong arm of the law by way of granting the writ.” State ex rel.
Pregsley v. Indus. Comm. (1967), 11 Ohio St.2d 141, 161, 228 N.E.2d4
31.

In the present case, the Union had a remedy which it exercised
and which now precludes the granting of mandamus, namely effecting
a collective bargaining agreément.‘ The agreement, effective
February 14, 2005, provides on the last page that it “represents a
compleﬁe and final understanding on all bargainable issues between
the City and the Union ***.” Thisg scope would necessarily include
past grievances and tﬁe bargainable issues of benefits before the
parties effected the agreement. Indeed, on the relevant issues,
wages and gick time benefits, consideration was giveﬁ for the time
period prior to the effective date of the agreement. In the wages
section, the parties agreed that the City would make a one-time
lump sum payment of $2,500 to each -employee who worked 1,400 oxr
more hours during 2004; employees who worked less than 1,400 hours
would receive an adjusted payment based on a percentage of hours
worked. Thisrprovision was méde in-consideration of the fact that
there had been no pay increases for some time before the agreement
became effective.

On the issue of sick time benefits, the equipment operators

had not received any paid sick time before the effective date of
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the agreement.' The agreement provided that upon ratification, all
regular full-time employees would be credited with three days of
paid sick leave. This further establishes that the scope of the
agreement encompassed the bargainable issues of previous grievances
and benefits.

Additionally, the agreement contained the following section:

Agreément Hae No Effect on Pending Litigation

This agreement shall have no effect on or be used by

either party to this Agreement, or any other entity, in

lawsuitz related to any claims for back or future pay

benefits pertaining to prevailing wage rates, or outside

contracte, except with respect to a $2,500.00 offset to

any judgment against the City for back pay pertaining to

the period of January 1, 2004 through Janunary 31, 2005.
2Although the gravamen of this section would seem to preclude the
use of the agreement as a bar to lawsuits such as this mandamus
action, the use of the phrase “Pending Litigation” in the heading
of this section 1limits the reach of the following clause to
lawsuits pending on February 14, 2005. The Union did not commence
the instant action until two months after the effective date of the
agreement., Thus, the instant casge falls outside the applicable
savings clause. Accordingly, this mandamus action is barred

because the Union had a remedy concerning its claims for prior

benefits and exercised it.

! Because of the seasonal nature of the work of construction
equipment operators, such workers in the private sector received a
higher prevailing wage, but no benefits. Likewise, comparable City
employees were entitled to the full prevailing wage, but no
penefits.
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Additionally, res judicata alsc bars this action. The City,
the construction equipment operators and their unions have been
litigating the issues of wages and benefits for approximately
seventeen years; In 1989, thé International Union of Operating
Engineers, Local 18 (hereinafter “Local 18”"), commenced a mandamus
action in this court to compel the City to pay the prevailing wage
pursuant to Cleveland Charter Section 1891.% State, ex rel.
Internatl. Union of Operating Engineers v. Cleveland (1992}, 62
Ohié St.3d 537, 584 N.E.2d 727. The Ohio Supreme Court allowed the
~writ and directed the City to pay the prevailing wage, including
future and back wages, to the eguipment operators as required under
the Charter.

On October 30, 2003, during the subject period of time, the
Union filed a motion to show cause why the City should not be held
in contempt for failing to comply with the Court’s 1952 order to
pay the prevailing wage. -That claim is identicél to the Unicn’s
first claim in the instant case. The Supreme Court considered the
Union’s motion and ruled “that appelleegs [the Cityl are found not

to be in contempt.” April 28, 2004 journal entry in Supreme Court

Case No. 90-1780.

? Local 18 represented the equipment operators at that time.
However, the scope and duration of that representation iz currently
before the State Employment Relations Board (™SERB”) in other

related litigation.
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“*It has long been the law of Ohio that ‘an existing final
judgment or decree between the parties to litigation is conclusgive
as to all claims which were or might have been litigated in a first
lawsuit’® (emphasis sic) (quoting Rogers v. Whitehall [19861, 25
.Ohio St .3d 67, 69, 494 N.E.2d 1387, 1388). We alsc declared that
‘[tlhe doctrine of res judicata requires a plaintiff to present
every ground for relief in thé'first action, or be forever barred
from asserting it.’” Grava v. Parkman Twp., 73 Ohio St.2d 379,
382, 1995-Chio-331, 653 N.E.2d 226 quoting Natl. Amusements, Inc.
'v. Springdale (1990), 53 Ohio St.3d 60,62, 558 N.E.2d 1178, 1180.
In Grava, the Supreme Court found that a valid, f£irpal judgment
extinguishes a c¢laim, stating “all rights of the plaintiff to
remedies against the defendant with respect to all or any part of
the transaction, or series of connectéd transactions,” are
extinguished.' Id.  Thus, the Supreme Court’s decision that the
City was not in contempt of  its previous order to pay the
prevalling wage, extinguishés:the Unioﬁ{s fifst claim; at the vervy
least, that the City has a duty enforceable in mandamus to pay the
prevailing wage. State ex rel. Banaszkewycz v. Merrick (1968), 15
Ohio St.2d8 234, 238 N.E.2d 802 (a motion to produce transcript
denied by the probate court preclﬁdeq the same relief in mandamus

" because of res judicata), and State ex rel. Welsh v. Ohio State

Medical Bd. (1964), 176 Chio St.3d 1326, 198 N.E.2d 74.
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The Union has not established ihat this court has jurisdiction
over these claims. In October 2001, various construcﬁion equipment
operators commenced Console v. Cleveland and Local 18, Cuyahoga
County Common Pleas Court Case No. CV-451905. The individual
operators sought declaratory judgment, mandamus, and money damages
from the City for prevailing wages pursuant to Charter Section 191
and sick timé benefits as a matter of eqgual protection. The
lawsuit also stated- claims against Local 18 for unfair labor
pfacticesh aileging' that it did mnot properly represent the
equipment operators.

On appeal from our decision, the Chio Supreme Court ruled that
any claims against Local 18 should have been brought before SERB,
because such claims involved alleged unfair labor practices.
Consolo wv. C(leveland, 103 Ohio St.3d 362, 2004-Chio-5389, 815
N.E.2d 1114. Thus, this court did not have jurisdiction over those
claims. -The Supreme Court also noted that, in 1998, there appeared
to be some form of .collactive_bargaining between Local 18 and the
Ccity. Local 18 agreed to compensatién less than the prevailing
wage and also agreed to a reduction in?certain benefits, including
retirement benefits, in exchange fof the City's foregeing any
recoupment of double retirement bepefits it bhad paid. The Supreme
Court ruled that SERB must first 'dgtermine various thresﬁold
issues. Until SERB resolved whether Local 18 was the

representative of the construction equipment operators and whether
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collective bargaining occurred, the matter was not zripe for
judicial adjudication. Those issues are within SERB‘s exclusgive
jurisdiction. To the extent that therxe was colléctive bargaining
over these matters, then SERB also ha#& exclusive jurisdiction over
the claims as unfair labor practices.

In addition, the Supreme Court dismissed the claim for sick
time benefits as a restatement of the unfair labor practices claims
and becauge the courts “should not decide constitutional igsues if
the case can be decided without reaching them.” 103 Chio St.2d at
368, quoting Cincinnati v. Ohio Council 8, American Fedn. of State,
Cty. and Mun., Emp., AFL-CIO (1991), 61 Ohic B8t.3d 658, 672, 576
N.E.2d 745. Following this decision, SERB agreed in August 2005 to
determine the isspes noted by the Ohilio Supreme Court, including:
“Did the City and Local 18 negotiate and implement a benefits
package that provided the construction equipment operators *** with

"egual or better benefits than are provided by the City Charter?”
Thus, SERB will examine at least to some extent the'sick time
igsue.?

This court concludes . that ther claimg sub judice are not
justiciable, on the grounds of either jurisdiction or ripeness, at
leagt until SERB has ruled on the issues raised in'bonsolo. If

SERB determines that some form of collective bargaining determined

' SERB has not yet rendered a decision.
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wages and/or benefits, then under the “status quo ante” rule, SERB
would retain jurisdiction of those matters.
In Young v. Washington Local School Dist. Bd. of Edn. (1993),
85 Ohio App.3d 37, 41, 619 N.E.2d 62, the court held,

“Applying the common law of contracts to this case, we f£ind that
where both parties to a public employee collective bargaining
agreement continue to operate as if there were a contract, and
neither party breaches or indicates its intention to no longer
be bound, then the status gquo continues. We alsoc hold that
since the terms of a collective bargaining agreement, entered
into under R.C. Chapter 4117, prevalls over conflicting law
unless it f£falls within one of exceptions listed in R.C.
4117.10(a), the conflicting contract terms would prevall
during this carryover period.”

Cf. Internatl. Bhd. of Teamsters, Chauffeurs, Warehousemen &
Helpers of America, Local Union 20 v. Toledo (1988), 48 Ohio App.3d
11, 548 N.E.2d 257; Cleveland Police Patrolmen’s Assn. v. Cleveland
(1994}, 95 Ohio App.3d 645, 643 N.E.2d 559; SERB v. Cleveland, SERB
HO 1997-HO-008 (1-24-97); and OAC 4117-9-02(E).

In the instant case, both the City and the construction
equipment operators continued their relationship pursuant to the
status quo terms without strike or lock-out. Therefore, this court
concludes that the collgctive bargaining terms, if any, continued
into the subject period of time and that jurisdiction remains with
SERB.

Moreover, the Union has failed #5 show that jurisdicticn does
not properly lie with SERB. SERB’s particular expertise in labor

igsues should be given deference. 2As the Supreme Court noted in
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Console; “SERB alsgso has exclusive authority to determine whether
appelleeg’s compensation levels were the result of collective
bargaining. Where collective bargaining has occurred, R.C. 4117
prevaile over any and all other conflicting laws.” Therefore,
SERB, not this court, is the proper entity to determine the scope
of the February 2005 collective bargaining agreement, especially
the issues of whether benefits for the subject period of time as
well as .past grievances were part ‘of the consideration ﬁo:_; the
current agreement.

Finally, mandamus will not issue in doubtful cases. It should
issue only when there are clear legal rights and clear legal
duties. The instant case lacks such clarity. In considering the
preclusive effects of the February 2005 collective bargaining
agreement, the international Union of Operating Engineers case, its
subsequent contempt wmotion, the Consolo case, and any related
issues, there are too many doubtsr and uncertainties. concerning this
“matter for mandamus to issue. |

The court notes that in Consolo, which concerned _the
prevailing wage under the Charter and berniefits, including sick
time, the plaintiffs sought a more comprehensive legal soluticn,
gseeking declaratory judgment relief énd money damages in addition
to mandamus relief. The unresolvedl igsues in the instant case
appear more appropriate for declaratory judgment, for which this

court lacks jurisdiction. State ex rel. Neer v. Indus. Comm.
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(1578), 53 Ohio St.2d 22, 371 N.E.2d 842; State ex rel. Bedocs v.
Indus. Comm. {Nov. 25, 1986), Franklin App. No. 86AP-497; and State
ex rel. Ministerial Day Caré v. Zelman, (Cuyahoga App. No, 82128),
2003-0hio-2653, affirmed, 100 Ohio 8t.3d 347, 2003-Ohio-5447,
Although an action for declaraitory judgment is not necessarily an
adequate remedy at law  precluding mandamus, it may be.
Furthermore, the court may consider the availability of declaratory
judgment in exercising its discretion whether the writ should
issue. State ex rel. Grendell v. Davidson, 86 Ohic 8t.3d 629,
1999-0Chio-130, 716 N.E.2d 704; GState ex rel. BSatow v. Gausge-
Milliken, 98 Ohio St.3d 479, 2003-Ohio-2074, 786 N.E.Zd 1289; and
State ex rel. Eliza Jenmings, Inc. v. Noble (12%0); 49 Ohio st.24
71, 551 N.E.2d 128.

Accordingly, this. court grants the City’s motion for summary
Judgment, denies the Union’s motion for -summary judgment, and
declines to issue the writ of mandamus. Relator to pay costs. The

clerk is directed to serve upon the parties notice of this judgment

and its date of entry upon the journal. <Civ.R. 58(B).

CHRISTINE T. McMONAGLE, J. CONCURS

MARY BILEEN KILBANE, J. DISSENTS
(SEE SEPARATE DISSENTING OPINION)

FILED AND JQURNALIZED - ~ %J z @W ,

PERAPP .
R ZZ{Ej ‘ " COLLEEN comﬁ OONEY
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MARY EILEEN KILBANWE, J., DISSENTING:

For the following reasons, I respectfully dissent from the
majority opinion as I find there are genuine issues of material

fact that preclude the granting of respondents’ motion for summary

judgment.
I find that genuine guestions remain as to whether the

construction ecuipment operators (“CEC") were entitled to

prevailing wage and sick time benefits during the periocd of January
30, 2003 to February 13, 2005. I believe that a material @estion
remains as to whether in agreeing to the collective bargaining
agreement. with the City, the Union supplied consideration for

benefits for the subject pericd of time as well as for past

grievances. As such, I cannot find as a matter of law that the




Union had and pursued an adequate remedy of law.

Additionally, on July 20, 2006, SERB’'s administrative law
judge issued a decision that Local 18 was not the exclusive
bargaining representative for the CEQ's. As such, this
recommendation ralses additional questions of fact that preclude
the granting of summary judgment.

For the abovementioned reasons, I would den? respondents’

motion for summary Jjudgment and dissent from the majority opinion.




[Cite as Censolo v. Cleveland, 103 Ohio St.3d 362, 2004-Ohio-5389.]

CONSOLO ET AL., APPELLEES, v. CITY OF CLEVELAND ET AL., APPELLANTS,
[Cite as Consolo v. Cleveland, 103 Ohio 5t.3d 362, 2004-Ohio-5389.]
Municipal corporations — Public employment — Subject-matter jurisdiction of

the State Employment Relations Board — State Employment Relations
Board has exclusive jurisdiction to decide whether collective bargaining
occurred.
(No. 2003-0230 — Submitted January 14, 2004 — Decided October 20, 2004.)
APPEAL from the Court of Appeals for Cuyahoga County, No. 81117, 2002-Ohio-
7065.

O’CONNOR, J.

11} Appellees, including Santo Consolo, work as construction-
equipment operators and master mechanics for appellant city of Cleveland.
Thirty-eight of the 40 appellees are or were dues-paying members of appellant
International Union of Operating Engineers, Local 18 (“Local 18”). On October
30, 2001, appellees filed a complaint in common pieas court seeking a declaratory
judgment, a writ of mandamus, and a money judgment against appellants,
asserting that appellants are illegally denying prevailing wages to appellees.
Appellees contend that they ,'are entitled to wages and benefits consistent with
those of other city employees pursuant to a writ of mandamus that this court
issued in 1992, ordering the city to pay back and future wages to them in
accordance with Cleveland’s city charter. State ex rel. Internatl. Union of
Operating Engineers v. Cleveland (1992), 62 Ohio St.3d 537, 584 N.E.2d 727
(“IUOE™. Appellees claim that the city failed to pay increases in prevailing
wages after 1993 and stopped paying pension contributions as part of appellees’

compensation in 1998.
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{92} Appellees also claim that in 1998, Local 18 negotiated with the
city on their behalf but without their authorization. In a verbal agreement that
appellees claim they never ratified, Local 18 agreed with the city that appellees
would waive their right to receive a pension contribution and prevailing-wage
increases. This agreement apparently occurred after the city and Local 18 agreed
that the pension contributions were a windfall to appellees because they also
participated in the public retirement system.

{93} As part of their claim regarding prevailing wages, appellees allege
that the city has violated R.C. 124.38 in failing to provide paid sick leave and has
treated appellees differently from similarly situated city employees by failing to
provide certain employment benefits such as paid vacations, group term life
insurance, and longevity pay. According to appellees, this disparate treatment has
denied them equal protection of the law.

{§ 4} Both the city and Local 18 filed motions to dismiss for lack of
subject-matter jurisdiction and other deficiencies in the complaint. After a
hearing, the trial court found appellees’ allegations tantamount to unfair-labor-
practice claims and thus within the exclusive jurisdiction of the State Employment
Relations Board (“SERB”). The court granted appellants’ motions to dismiss.
The appellate court reversed, holding that the trial court did not lack jurisdiction
over the equal-protection claim or, potentially, any claim regarding what
constitutes a “prevailing wége.” The city and Local 18 have appealed, asserting,
among other allegations, that SERB has exclusive jurisdiction to determine the
claims raised by appellees. This cause is before us upon our acceptance of a
discretionary appeal.

[
IUOE

{5} Appellants in this case were before us as opposing parties in [UCE,

62 Ohio St.3d 537, 584 N.E.2d 727. In that case, Local 18 sought a writ of
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mandamus in the court of appeals on behalf of the appeliees here, asking that the
city be ordered to pay “prevailing wages” as required by the city’s charter. The
city and Local 18 stipulated several facts, including that “as defined in R.C.
4117.01, the city recognized Local 18 as the exclusive bargaining representative
of its construction equipment operators and master mechanics” and that no
collective bargaining agreement exiéted at that time. JUQOE, 62 Ohio St.3d at 538,
584 N.E.2d 727. The cowt of appeals refused to. grant the writ because the
actions alleged in the complaint “arguably constituted an unfair labor practice
under R.C. 4117.11(A)(5),” over which SERB has exclusive jurisdiction. 1d. We
reversed that decision and issued the writ, noting that a collective-bargaining
agreement did not exist and the rights Local 18 sought to enforce emanated from
the city charter and not from R.C, Chapter 4117. We ordered back and future
wages paid in conformity with the city charter.

{6} In the case sub judice, appellees claim that after JUOE, the city
violated its charter by not annually increasing their wages and by reducing the
retirement benefit that appellees accrue, Appellees argue that Local 18, by
agreeing to these changes, essentially gave up the ground it had won for appellees
in JUOE. , '

{97} Appellants counter that wages negotiated under R.C. Chapter 4117
prevail over conflicting laws, including city charters. Indeed, R.C. 4117.10(A)
states, “[T]his chapter prevails over any and all other conflicting laws, resolutions,
provisions, present or future, except as otherwise specified in this chapter or as
otherwise specified by the general assembly.” When asked to review this statute,
we held, “The provisions of a collective bargaining agreement entered into
pursuant to R.C. Chapter 4117 prevail over conflicting laws, including municipal
home-rule charters * * *.” (Emphasis added.) Cincinnati v. Chio Council 8, Am.
Fedn. of State, Cty. & Mun. Employees, AFL-CIO (1991), 61 Ohio St.3d 658, 576
N.E.2d 7435, paragraph one of the syllabus. Appellees do not dispute this holding.
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They instead contend that the holding does not apply here because there is no
collective-bargaining agreement.

{918} It is important to note that the appellees’ allegationsra,rc contrary to
facts stipulated in IUOE. Appellees assert that Local 18 is not and never has been
their exclusive bargaining representative. They also assert that the R.C.
4115.03(E) definition of “prevailing wage” is controlling. Before visiting the
prevailing-wage issue, we first focus upon Local [8’s relationship with appellees.

' I
Local 18

{9} The city contends that appellees were in privity with Local 18 in

IUOE and that the stipulations from IUQE estop appellees from asserting that

Local 18 is not their exclusive bargaining representative. Collateral estoppel,

however, does not apply because JUOE does not speak to Local 18’s current
status as collective-bargaining representative. Hence, even if appeliees might
otherwise have been estopped from litigating issues decided by [UQE, the identity
of appellees’ bargaining representative afier 1992 was not an issue addressed in

that opinion. Moreover, Local [8’s status was neither actually litigated nor

essential to our judgment. ocal 18’s status as a collective-bargaining
J nt g g

representative appears to have been stipulated in IUOE to demonstrate its

—

st.::mding to file suit against the city. Here, appellees agree that Local 18 was a

collective-bargaining agent but not their exclusive bargaining agent as
contemplated by R.C. 4117.05. This distinction was immaterial to our /[UOE
decision. It may‘ be key here. Therefore, JUOE does not bar appellees from
arguing that Local 18 is not their exclusive bargaining agent.’

{9 10} The city and Local 18 do not dispute that they never entered into a

collective-bargaining agreement and that Local 18 was never certified as the

I. This holding does not, however, exclude appellants from citing JUOE to show that the parties
have treated Local 18 as appellees’ exclusive bargaining representative.
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exclusive collective-bargaining agent for appellees. They both contend, however,
that Local 18 is “deemed” certified because it represented appellees prior to the
enactment of R.C. Chapter 4117. Section 4(A) of 1983 Am.Sub.S.B. No. 133,
140 Ohio Laws, Part I, 367. See Ohio Council 8, Am. Fedn. of State, Cty. & Mun.
Employees, AFL-CIO v. Cincinnati (1994); 69 Ohio St.3d 677, 681-682, 635
N.E.2d 361. They also assei't_that Local 18, in fact, negotiated on behalf of
appellees. Appellants conclude that since Local 18 is deemed certified and has
been treated as certified by the parties, any claim that Local 18 is. no longer
appeliees’ exclusive bargaining agent must be brought before SERB. Appellees
counter that uncodified Section 4(A) is not applicable here.

{4 11} Under Section 4(A) of 1983 Am.Sub.5.B. No. 133, a bargaining
representative is deemed certified where “specifically stated or through tradition,
custom, practice, election, or negotiation the employee organization has been the
only employee organization representing all employees in the unit” prior to April
1, 1984. The representative will be “deemed certified until challenged by} another
employee organization under the provisions of this act and the State Employment
Relations Board has certified an exclusive representative.” Id. See, also, Univ.
Hosp., Univ. of Cincinnati College of Medicine v. State Emp. Relations Bd.
(1992), 63 Ohio St.3d 339, 345, 587 N.E.2d 835.

{412} 1t is not clear whether Local 18 represented appellees prior to April
1, 1984, It is also unclear how long a représentative can retain “deemed certified”
status. Thus, there are questions of law and fact regarding whether Local 18
should be deemed to have been appellees’ exclusive representative any time from
1994 through 1998. As SERB “has exclusive jurisdiction to decide matters
committed to it pursuant to R.C. Chapter 4117,” these questions must be first -
addressed by SERB. Franklin Cty. Law Enforcement Assn. v. Fraternal Order of
Police, Capital City Lodge No. 9 (1991), 59 Ohio St.3d 167, 572 N.E.2d 87,
paragraph one of the syllabus.
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{9 13} Appellees claim that Local 18 breached a fiduciary duty by not
becoming a certified exclusive bargaining agent. We will not address this claim.
If SERB determines that Local 18 was deemed certified, this claim will be moot.
Moreover, this claim centers upon actions that the appellees claim Local 138
should have taken under R.C. Chapter 4117, i.e., seeking SERB certification.
“R.C. Chapter 4117 has created a series of new rights and set forth the remedies
and procedures to be applied regarding those rights. * * * [Tlhose remedies and
procedures are exclusive.” Franklin. Cty. Law Enforcement Assn. v. Fraternal
Order of Police, Capital City Lodge No. 9, 59 Ohio St.3d at 170, 572 N.E.2d 87,
Therefore, any issues pertaining to Local 18’s certification and fiduciary duties
must be brought before SERB as an unfair-labor-practice allegation.

{4 14} Appelieces also allege that Local 18 agreed to compensation
adjustments on appellees’ behalf without their authorization or ratification. Local
18’s approval of the compensation adjustments takes us beyond the holding of
IUOE. TIn that case, because the union never agreed to the unilateral wage
changes, the city charter applied. Here, where Local 18 actively represents
appellees and negotiates the terms and conditions of their employment, some form
of collective bargaining occurred. Collective bargaining on behalf of public
employees is the province of SERB.

{415} R.C. 4117.11(B) reads, “It is an unfair labor practice for an
employee organization, its agents, or representatives, or public employees to:

{16} “(1) Restrain or coerce employees in the exercise of the rights
guaranteed in Chapter 4117, * * *

{917} “(2) Cause or attempt to cause an employer to [commit an unfair

" labor practice].”

{918} If Local 18 negotiated a decrease in appeliees’ salaries without
their knowledge or consent, that conduct would likely constitute an unfair {abor

practice under R.C. 4117.11(B)(1). Moreover, falsely informing the city that
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appellees had agreed to the changes could also violate R.C. 4117.11(B)(2). As
SERB “has exclusive jurisdiction to decide matters committed to it pursuant to
R.C. Chapter 4117, this question must also be first addressed by SERB.
Franklin Cty. Law Enforcement Assn., 59 Ohio St.3d 167, 572 N.E.2d §7,
paragraph one of the syllabus. '

{919} All of appellees’ claims against Local 18 should have been brought
before SERB. The trial court correctly dismissed those claims.

111
Prevailing Wages

{420} Appellees contend that the city violated its charter by not paying
“prevailing wages,” a term that encompasses wages and benefits. See R.C.
4115.03(E). This claim is twofold. First, the city allegedly failed to pay the
prevailing wage by not giving raises from 1994 through 1998. Second, the city
allegedly stopped providing the benefits required by R.C. 4115.03 in 1998.

{4 21} These issues are not ripe for our review. Because appellees allege
that Local 18 approved or acquiesced in the compensation decisions, JUOE does
not apply here. As addressed above, SERB should be given the opportunity to
determine whether Local 18 was an employee organization, an exclusive
representative, or neither. SERB also has exclusive authority to determine
whether appellees’ compensation levels were the result of collective bargaining.
Where collective bargaining has occurred, R.C. Chapter 4117 prevails over any
and all other conflicting laws.”> Franklin Cty. Law Enforcement Assn., 59 Ohio
St.3d at 170, 572 N.E.2d 87. In IUOE, we stated that the city must comply with
its charter, specifically because the employees’ compensation was not a result of

collective bargaining. If appellees’ compensation levels were the result of

2. “Except for sections 306.08, 306.12, 306.35, and 4981.22 of the Revised Code and arrangements entered
into thereunder, * * * this chapter prevails over any and all other conflicting laws, resolutions, provisions,
present or future, except as otherwise specified in this chapter or as otherwise specified by the general
assembly.” R.C. 4117.10(A). Appellees donot contend that the excepted sections apply here.
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collective bargaining under R.C. Chapter 4117, then the city’s charter provisions
would be inapplicable. We have already stated that SERB has exclusive
jurisdiction to decide whether collective bargaining occurred. ‘

{9 22} If appellees prevail before SERB on their claim that their wages
did not result from collective bargaining, then the city charter controls. IUOE, 62
Ohio St.3d 537, 584 N.E.2d 727. Appellees’ argument that the R.C. 4115.03(E)
definition of “prevailing wages” should apply to the city charter will be
considered only if the city charter is established as controlling. That said, we note
that we have expressly held, “A city which has adopted a charter under the Home-
Rule Amendment to the Ohio Constitution and has adopted civil service
regulations consistent with the statutes with respect to civil service is not
amenable to the provisions of * * * Section 4115.03 et seq., Revised Code,
commonly referred to as the Prevailing Wage Law, with respect to the
construction of public improvements with its classified civil service employees.”
Craig v. Youngstown (1954), 162 Ohio St. 215, 55 0.0. 110, 123 N.E.2d 19,
syllabus.

v
Equal Protection

{91 231 Appellees assert that they were denied equal protection because the
charter grants other city employees paid sick leave, holidays, and vacation, term
life insurance, denta! insurance, longevity pay, and other benefits. Appellees, on
the other hand, are provided with the right to negotiate these aspects of their
employment. Appellees’ equal-protection claim is not based on the language of
the charter but rather on the alleged resulting disparity. If app'ellees and Local 18
had succeeded in negotiating a benefit package that was as good as or better than
that received by the other employees, the claim would vanish. This equal-
protection claim is simply a restatement of the unfair-labor-practice claims.

“Courts should not decide constitutional issues if the case can be decided without
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reaching them.” Cincinnati v. Ohio Council 8, Am. Fedn. of State, Cty. & Mun.
Emp., 61 Ohio St.3d at 672, 576 N.E.2d 745, fn. 7, citing Kinsey v. Bd of
Trustees of Police & Firemen’s Disability & Pension Fund of Ohio (1990), 49
Ohio St.3d 224, 225, 551 N.E.2d 989. Because the equal-protection claim is
based upon alleged unfair labor practices, which, once resolved, might remedy the
claimed compensation disparity, the equal-protection claim will not become ripe
until after SERB reviews it. We therefore decline to rule upon the equal-
protection claim now.
v
Conclusion
{924} All of the claims asserted by appellees relate to rights created by
R.C. Chapter 4117. These claims must be pursued through SERB,
Judgment reversed.
MovYEer, C.J., F.E. SWEENEY, PFEIFER, LUNDBERG STRATTON and
O’DONNELL, JJ., concur. -

RESNICK, ]., concurs in judgment only.

Persky, Shapiro & Arnoff Co., L.P.A., ,Steward D. Roll, Patricia M.
' Ritzert and Paul R. Rosenberger, for appellees.

Sobodh Chandra, Director of Law, Jose M. Gonzalez and William A.
Sweeney, Assistant Directors of Law, for appellant city of Cleveland.

Wuliger, Fadel & Beyer, William Fadel and Joan E. ‘Pettinel-li, for

appellant International Union of Operating Engineers, Local 18,
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62 Ohio St.3d 537; State, ex rel. Internatl. Union of Operating
Engineers, v. Cleveland; 584 N.E.2d 727
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The State, ex rel. International Union of Operating Engineers, Local 18, 18a, 18b,
18c, 18ra, AFL-CIO, Appellant, v. City of Cleveland et al., Appellees.

[Cite as State, ex rel. Internatl. Union of Operating Engineers, v. Cleveland (1992),
62 Ohio $t.3d 537]

Municipal corporations-Public employment-When negotiations between public
employees represented by an exclusive bargaining agent and a
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city have not produced a collective bargaining agreement, a writ of mandamus will
lie to resolve a wage dispute by compelling compliance with a city charter provision
pursuant to R.C. 4117.10(A).

(No. 90-1780-Submitted September 17, 1991 - Decided February 12, 1992.)
APPEAL from the Court of Appeals for Cuyahoga County, No. 57729.

On May 15, 1989, relator-appellant, International Union of Operating Engineers
Local 18, 18A, 18B, 18C, 18RA, AFL-CIO ("Local 18"), filed a complaint in the
Court of Appeals for Cuyahoga County seeking a writ of mandamus requiring the
city of Cleveland, its council and its mayor ("city") to pay members of Local 18, the
exclusive bargaining representative for the city's construction equipment operators
and master mechanics, back and future wages in accordance with prevailing wage
rates paid in private industry, as set forth in Section 191 of the city's charter. Before
May 1, 1987, overtime wages were paid in conformity with the Construction
Employers Association Building Agreement ("Agreement") with Local 18;
sometime after May 1, 1987, the city unilaterally changed the wage structure for
overtime. Also, prior to May 1, 1987, the city did not make shift differential
payments as provided for in the Agreement. In early 1987, Local 18 and the city
began negotiating a collective bargaining agreement pertaining to wages, hours, and
other terms and conditions of employment, but negotiations reached an impasse in
June or July 1987, and no such agreement was achieved.

On March 13, 1990 the parties entered into stipulations of fact that: as defined

12/12/2006 1:24 PM
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] in R.C. 4117.01, the city recognized Local 18 as the exclusive bargaining

) representative of its construction equipment operators and master mechanics; since
April 1, 1984, the city and Local 18 have been unable to negotiate a collective
bargaining agreement; since May 1, 1987, the city has not paid prevailing wages;
and no collective bargaining agreement exists between the parties concerning
wages, hours, and other terms and conditions of employment.

The court of appeals denied the writ of mandamus, finding that the city's
unilateral change in wages in this case arguably constituted an unfair labor practice
under R.C. 4117.11(A) (5) for "[r]efus[ing] to bargain collectively with the
representative of * * * employees recognized as the exclusive bargaining
representative or certified pursuant to Chapter 4117. of the Revised Code," and for
which the filing of an unfair labor practice charge under R.C. 4117.12 provides an
adequate remedy at law.

The cause is before this court upon an appeal as of right.

Page
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Wuliger, Fadel & Beyer, William Fadel and Kathleen M. Sasala, Cleveland, for
appellant.

Craig S. Miller, Director of Law, and Franzetta D. Turner, Cleveland, for
appellees. '

Per Curiam.

The case presents a single question: When negotiations between public
employees represented by an exclusive bargaining agent and a city have not
produced a collective bargaining agreement, will mandamus lie to resolve a wage
| dispute by compelling compliance with a city charter provision pursuant to R.C.

! 4117.10(A)? We find that it does, and reverse the decision of the court of appeals
and allow the writ.

The city contends that mandamus is not appropriate because of the availability

| of other remedies, namely R.C. 4117.11, 4117.12 and 4117.14. Although the city

| characterizes the negotiation procedures of R.C. 4117.14 as "elaborate yet precise,"

, it contends that this remedy is adequate and can lead to the relief which Local 13

| seeks. R.C. 4117.14 prescribes certain procedures for settling disputes arising out of
negotiations involving existing or initial collective bargaining agreements. If the

l procedures do not resolve the dispute, then noncritical employees, such as those
represented by Local 18, are granted the right to strike. Thus, the city argues, the

L of 4 12/12/2006 1:24 PM
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] right to strike is an adequate remedy.

The city also argues, and the court of appeals held, that its failure to negotiate a
collective bargaining agreement may be an unfair labor practice for which relief is
available under R.C. 4117.12. If so, SERB would investigate the violation and, if
' l probable cause were found, conduct a hearing. In the appropriate case an order

would issue and temporary relief or a restraining order would be granted. In
addition, by appeal to the court of common pleas from the order grantmg or denying
| relief, the court could enforce, modify or set aside the order.

. Local 18 contends that city charter Section 191 specifically requires the city to
i pay its city construction equipment operators and master mechanics according to
the prevailing wages in industry. In support, Loocal 18 points to an excerpt from
Section 191:

"Only in the case of employees in those classifications for which the Council
provided in 1979 a schedule of compensation in accordance with prevailing wages
paid in the building and construction trades, the schedule established by the council
shall be in accordance with prevailing rates of salary or compensation for such
services."

Local 18 coordinates that excerpt with a reference to R.C. 4117.10(A):

Page

540

! " * * Where no agreement exists or where an agreement makes no
specification about a matter, the public employer and public employees are subject
to all applicable state or local laws or ordinances pertaining to the wages, hours,

’ and terms and conditions of employment for public employees. * * *" (Emphasis
added.)

J Here, there is no existing collective bargaining agreement.

The statutory remedies proposed by the city would not grant the relief sought by
Local 18. The relief available to Local 18, if the city were guilty of an unfair labor
practice, under R.C. 4117.12, is a "cease and desist" order from SERB requiring
collective bargaining which may be enforced through a court of common pleas.
R.C. 4117.13. The ultimate relief available for an unresolved dispute under R.C.
4117.14 is the right to strike.

| Neither remedy directly enforces Local 18's right, established by charter
) provision pursuant to R.C. 4117.10(A), to have its members compensated in

3of4 12/12/2006 1:24 PM
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accordance with prevailing wages in industry. We have allowed resort to local law
under R.C. 4117.10(A) where collective bargaining agreements did not specifically
cover certain matters. See State, ex rel. Clark, v. Greater Cleveland Regional
Transit Auth. (1990), 48 Ohio St.3d 19, 548 N.E.2d 940, Bashford v. Portsmouth
(1990), 52 Ohio St.3d 195, 556 N.E.2d 477, State, ex rel. Caspar, v. Dayton (1990),
53 Ohio St.3d 16, 558 N.E.2d 49. The same reasoning applies here when there is no
collective bargaining agreement. .

Local 18's statutory remedies are not adequate and the city charter, in light of
R.C. 4117.10(A), identifies a clear legal right to the relief sought and a concomitant
clear legal duty to grant that relief.

We reverse the judgment of the court of appeals and allow a writ of mandamus
directing respondents to comply with city charter Section 191 by paying back and
future wages to the city's construction equipment operators and master mechanics,
members of International Union of Operating Engineers Local 18, 18A, 18B, 18C,
18RA, AFL-CIQ, in accordance with prevailing wage rates.

Judgment reversed and writ allowed.

MOYER, C.J.,, SWEENEY, DOUGLAS, WRIGHT, H. BROWN and
RESNICK, JJ., concur,

HOLMES, J., dissents.

HOLMES, I., dissenting. [ would affirm the court of appeals in all respects.

Lawriter Corporation. All rights reserved.

The Casemaker Online database is a compilation exclusively owned by Lawriter
Corporation. The database is provided for use under the terms, notices and
conditions as expressly stated under the online end user license agreement to which
all users assent in order to access the database.
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SERB OPINION 2004-004

STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

tn the Matter of
State Employment Relations Board,
Complainant, \
V.
City of Cleveland,
Respondent.
Case No. 2003-ULP-06-0322

ORDER
(OPINION ATTACHED)

Before Chairman Drake, Vice Chairman Gilimer, and Board Member Verich:
August 5,2004.

On June 17,2003, the Municipal Construction Equipment Operators' Labor Council
("Intervenor)filed an unfair labor practice charge with the State Employment Relations
Board ("Board" or "Complainant”) alleging that the City of Cleveland ("Respondent") had
violated Ohio Revised Code Sections 4117.11(A)1) and {AX5}. On October 1,2003, the
Board found probable cause to believe an unfair labor practice had been committed and
directed the unfair labor practice case to hearing.

On February 26, 2004, an expedited hearing was held. Subsequently, the parties
filed briefs setting forth their positions. On April 15,2004, a Proposed Order was issued by
the Administrative Law Judge, recommending that the Board find that the Respondent
violated Ohio Revised Code Sections 4117.11(A){(1) and (A}5) when it engaged in bad-
faith "surface bargaining" when it refused to propose any reasonable alternatives to the
31 pending bargaining items. On May 10, 2004, the Respondent filed exceptions to the
Proposed Order. On May 24,2004, the Complalnant filed a response to the Respondent'
exceptions.

After reviewing the record, the Proposed Order, and all other filings in this case, the
Board adopts the Findings of Fact, Analysis and Discussion, and Conclusions of Law in the
Proposed Order, incorporated by reference. The Board also issues this Order, with a
Notice to Employees, to the City of Cleveland to cease and desist from interfering with,
restraining, or coercing employees in the exercise of their rights guaranteed in Ohio
Revised Code Chapter 4117, and from refusing to bargain collectively with the exclusive
representative of its employees, by engaging in bad-faith "surface bargaining” when it
refused to propose any reasonable alternatives to the 31 pending bargaining items during
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August 5,2004
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the parties' negotiations for their initial collective bargaining agreement, and from otherwise
violating Ohio Revised Code Sections 4117.11(A){1) and (A)}{5).

The City of Cleveland is hereby ordered to:

(1)  Bargain in good faith with the Municipal Construction Equipment
Operators' Local Council toward an initial coliectlve bargaining
agreement; ,

(2)  Postfor sixty days in all the usual and normal posting locations where
bargaining-unit employees representedby the Municipal Construction
Equipment Operators' Local Council work, the Notice to Employees
furnished by the Board stating that the City of Cleveland shall cease
and desist from actions set forth in paragraph (A) and shall take the
affirmative action set forth in paragraph (B); and

{3)  Notify the Board in writing within twenty calendar days from the date
the Order becomes final of the steps that have been taken to comply
therewith.

It is so ordered.

DRAKE, Chairman; GILLMOR, Vice Chairman; and VERICH, Board Member,

&a-( A Vol Dt

CAROL NOLAN DRAKE, CHAIRMAN

You are hereby notified that an appeal may be perfected, pursuant to Ohio Revised
Code Section 4117.13(D} by filing a notice of appeal with the State Employment Relations
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and with the court
of common pleas in the county where the unfair labor practice in question was alleged to
have been engaged in, or where the person resides or transacts business, within fifteen
days after the mailing of the State Employment Relations Board's order.

| certify that a copy of this document was served upon each party's representative
by certified mail, return receipt requested, this ? day of August, 2004.

VAR =N

DONNA J. GLANTON/ADMINISTRATIVE ASSISTANT

direct\08-06-04.01



NOTICE TO
EMPLOYEES

FROM THE _
STATE EMPLOYMENT RELATIONS BOARD

POSTED PURSUANT TO AN ORDER OF THE STATE EMPLOYMENT
RELATIONS BOARD, AN AGENCY OF THE STATE OF CHIO

After a hearing in which all parties had an opportunity to present evidence, the State
Employment Relations Board has determined that we have violated the law and has
ordered us to post this Notice. Wa intend to carry out the order of the Board and to abide
by the following:

A CEASE AND DESIST FROM:

Interfaring with, restraining, or coercing employess in the exercise of their
rights guarantead in Chio Revised Code Chapter 4117, and from refusing to
bargain collectively with the exclusive representative of its employees, by
engaging in bad-faith "surface bargaining" when it refused to propose any
reasonable alternatives to the 31 pending bargaining items during the
parties’ negofiations for their initial collective bargaining agreement, and from
otherwise violating Ohic Revised Code Sections 4117.11(A)1) and (A)({5).

B. TAKE THE FOLLOWING AFFIRMATIVEACTION:

1 Bargain in good faith with the Municipal Construction Equipment
Operators' Local Council toward an initial collective bargaining
agresment;

2. Paost for sixty days in all the usual and normal posting locations where
bargaining-unit empicyees represented by the Municipal Construction
Equipment ) at  Local Council work, the Notice to Employess
fuishsdt , tt St Employment Relations Board stating that the
City of Cleveland shall caase and desist from actions set forth in
paragraph (A} and shall take the affirmative action set forth in
paragraph {B); and

3. Notify the State Employment Relations Board in writing twenty
calendar days from the date that this Order becornes final of the steps
that have been taken to comply therewith.

SERB v. City of Cleveland, Case No, 2003-ULP-056-0322

BY DATE

TITLE

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED

This Notice must remain posted for sixty consecutive days fromthe date of postingand mustnot be
altered, defaced, or covered by any other material. Any questions conceming this Notice or
oompilanoe with its provisions may be directedto the State Employment Relafions Board.
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STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

STATE EMPLOYMENT RELATIONS BOARD, :
: CASE NO. 03-ULP-06-0322
Complainant, :

V. : BETH C. SHILLINGTON

. ¢ Administrative Law Judge
CITY OF CLEVELAND, :
: PROPOSED ORDER
Respondent.

. INTRODUCTION

On June 17, 2003, the Municipal Construction Equipment Operators' Labor
Council filed an unfair labor practice charge against the City of Cleveland (the "City"),
alleging that the City violated §§ 4117.11(A)(1) and (A)(5)." On October 1, 2003, the
State Employment Relations Board ("SERB or "Complainant”) found probable cause to
believe that the City violated §§ 4117.11(A)}(1) and (A}5) by refusing to bargain in good
faith.

On February 17, 2004, a complaint was issued. An expedited hearing was held
on February 26, 2004, wherein the parties presented testimonial and documentary
evidence. Subsequently, both parties filed post-hearing briefs,

I, ISSUE

Whether the City violated §§ 4117.11(A)(1) and (A)(5) by refusing to
bargain in good faith?

‘Al references to statutes are to the Ohio Revised Code, Chapter 4117, and all
references to administrative code rules are to the Ohio Administrative Code, Chapter 4117,
unless otherwise indicated. '
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It. FINDINGS OF FACT?
1. The City of Cleveland is a "public employer” as defined by § 4117.01(B}. (S. 1)
2. The Municipal Construction Equipment Operators' Local Council {the "Union"} is
an "employee organization" as defined by § 4117.01(D} and is the exclusive
representative for a bargaining unit of the City's employees. (S. 2)

3 The Union was certified as the exclusive representative on January 30, 2003,
replacing the International Union of Operating Engineers, Local 18. (S. 3)

4. Before the parties’ initial collective bargaining session, as its initial proposal, the

City mailed the Union a copy of a collective bargaining agreement it had recently
reached with the Cleveland Building and Construction Trades Council
("CBCTC). On May 14, 2003, the Union mailed the City a counterproposal.
(5.5,6;C.Exhs. 3,4,5,6,7)

5. The City and the Union met for their first collective bargaining session on
June 13, 2003. (S. 4)

8. The June 13, 2003 meeting began at 10 a.m. in Cleveland City Hall and was
attended by five negotiating-team members from each side. (7. 20; Jt. Exh. 2)

7. Assistant Law Director William Sweeney spoke first. He outlined the City's
position and explained how the City's proposal came about from exiensive
negotiations between the City and the CBCTC. Mr. Sweeney explained that the
City did not want to enter into a collective bargaining agreement with the Union
that differed substantially from the City's coilective bargaining agreement with the
CBCTC because this situation would cause "labor chaos" and disrupt the
relationships the City had established with other unions. The City also stated
that it could not offer different benefits to the. Union. (T.21-23, 26, 95-96, 97)

8. The City demanded that the Union move off its wage counterproposal of
100 percent of the prevailing wage rate contained in a contract known as the
"Building Agreement" between the International Union of Operating Engineers,

2 References in the record to the Joint Stipulations of Fact filed by the parties are
indicated parenthetically by “S.,” followed by the stipulation number. References to the transcript
of hearing are indicated parenthetically by “T.,” followed by the page number(s). References to
the Joint Exhibits in the record are indicated parenthetically by "Jt. Exh.," followed by the exhibit
number(s). References to the Complainant's exhibits in the record are indicated parenthetically
by "C. Exh.," followed by the exhibit number(s). References to the City's exhibits in the record
are indicated parenthetically by “R. Exh.," followed by the exhibit number(s). References to the
stipulations, transcript, and exhibits in the Findings of Fact are intended for convenience only
and are not intended to suggest that such references are the sole support in the record for the
related Finding of Fact. '
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10.

1.

Local 18 and a number of private employers of construction equipment
operators. The City demanded that the Union accept the City's wage proposal of
80 percent of a different prevailing wage rate contained in a contract known at
the "Heavy Highway" contract. (T. 26-30)

The City reviewed with the Union a list of 31 items in the Union's counterproposal
that the City viewed as unacceptable. Some of these items were unacceptable
to the City because they differed from the City's current practices. The City also
stated that it believed that the Union's proposals on management rights,
overtime, and hiring were "illegal.” The Union responded to the City's concern
regarding management rights by offering to include a management rights clause
in the collective bargaining agreement. (T. 31-32, 35, 61-62, 75-76, 79; C.
Exh. 8)

The Union asked the City to set aside the wage issue and move forward to
negotiate the remaining items of concern that the City had reviewed with the
Union. The City refused, stating only that the Union's counterproposal was
unacceptable. The City took the position that it would not discuss anything
further until the Union moved off its wage proposal. The City asked the Union to
caucus for the purpose of preparing a different counterproposal on the wage
issue and on the otherissues. (T. 32, 33-34, 99, 105-106, 126-128, 154-155; R.
Exh. 2)

The Union refused to withdraw its counterproposal and submit new
counterproposals. The City would not discuss anything further. The City left the
bargaining session. The session lasted 52 minutes. (T. 33-35, 126-128)

IV. ANALYSIS AND DISCUSSION

Section 4117.11 provides in relevant part as follows:

Ay M is an unfair labor practice for a public employer, ifs agents, or
representatives to:

(1)  Interfere with, resirain, or coerce employees in the exercise of the
rights guaranteed in Chapter 4117. of the Revised Code™;

(5) Refuse to bargain collectively with the representative of its
employees recognized as the exclusive representative *** pursuant
to Chapter 4117, of the Revised Codel.]

Section 4117.01(G) provides as follows:
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"“To bargain collectively” means to perform the mutual obligation of
the public employer, by its representatives, and the representatives of its
‘employees to negotiate in good faith at reasonable times and places with
respect to wages, hours, terms, and other conditions of employment and
the continuation, modification, or deletion of an existing provision of a
collective bargaining agreement, with the intention of reaching an
agreement, or to resolve questions arising under the agreement. "To
bargain coliectively” includes executing a written contract incorporating the
terms of any agreement reached. The obligation to bargain collectively
does not mean that either party is compelled to agree to a proposal nor
does it require the making of a concession.

At issue in this case is whether the City engaged in bad-faith bargaining during
the June 13, 2003 negotiation session. Based upon the record herein, the City
bargained in bad faith in violation of §§ 4117.11(AX1) and (A}5).* In In_re Springfield
Local School Dist Bd of Ed, SERB 97-007 (5-1-97), at 3-46, SERB stated as follows:

Good-faith bargaining is determined by the fotality of the
circumstances. The duty to bargain does not compel either party to agree
to a proposal or require either party to make a concession. A
circumvention of the duty to bargain, regardless of subjective good faith, is
unlawful. Hard bargaining, however, is not bad-faith bargaining.

In the private sector, when a party is found to have used
hegotiation techniques to frustrate or avoid mutual agreement, that party is
said to have engaged in "surface bargaining." A party is alleged to have
engaged in surface bargaining based upon the totality of its conduct at or
away from the bargaining table, since an intent to frustrate an agreement
is rarely articulated, "More than in most areas of labor law, distinguishing
hard bargaining from surface bargaining calls for sifting a complex array of
facts, which taken in isolation may often be ambiguous." "[Nf the Board is
not to be blinded by empty talk and by the mere surface motions of
collective bargaining, it must take some cognizance of the reasonableness
of the positions taken by an empioyer in the course of bargaining
negotiations." Although an employer may be willing to meet at length and
confer with the union, the employer has refused to bargain in good faith if
it merely goes through the "motions” of bargaining, such as where an
employer offers a proposal that cannot be accepied, along with an
inflexible attitude on major issues and no proposal of reasonable
alternatives. We adopt the foregoing treatment of "surface bargaining” as
persuasive authority under O.R.C. Chapter 4117.

% Section 4117.11(A)(1) represents an alleged derivative violation of § 4117.11(A)5) in
this instance. In re Amalaamated Transit Union, Local 268, SERB 93-013 (6-25-93) at n.14.
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In In re Toledo City School Dist Bd of Ed, SERB 2001-006 {10-1-01) {"Toledo"),

the Board found that "hard bargaining" had occurred. In that case, the union was not
required to back down from its position, nor was the employer required to give in to the
union's demands. But in that case, the parties exchanged proposals and counter-
proposals on several occasions. Through negotiations, the parties were able {o resolve
many issues before reaching ultimate impasse on the remaining issue.

Despite its protestations that it was not refusing to bargain, the City's conduct at
the June 13, 2003 meeting can only be described as "surface bargaining." The City
refused to engage with the Union in any give-and-take whatsoever. The City expressed
a desire to obtain the Union's consent to the terms set forth in the CBCTC agreement.
The City's expressed desire for uniformity evidenced an inflexible attitude on major
issues. The City's refusal to make any counterproposals to the Union's opening
counterproposal indicates that while the City was willing to "meet and confer" with the
Union on June 13, 2003, the City was not willing to propose any reasonable alternatives
on the 31 items at issue. Thus, the City, unlike the employer in the Toledo case,
engagedin "surface bargaining,” not hard bargaining.

The City rejected the Union's suggestion that the pariies table the wage issue for
the moment and move on to negotiate other items. When the Union refused to submit
another counterproposal despite the lack of movement by the City, the City terminated
the negotiation session. The City's inflexible attitude on June 13, 2003, constituted bad-
faith "surface bargaining"” in violation of §§ 4117.11(A)(1} and {(A)(5).

V. CONCLUSIONS OF LAW

Based upon the entire record herein, this Administrative Law Judge
recommends the following Conclusions of Law:

1. The City of Cleveland is a "public employer" as defined by § 4117.01(B).

2. The Municipal Construction Equipment O_peratorS' Local Council is an "employee
organization" as defined by § 4117.01(D).

3. The City of Cleveland violated §§ 4117.11{A)(1) and (A)(5) by engaging in bad-
faith "surface bargaining” when it refused to propose any reasonable alternatives
to the 31 pending bargaining items.

VI. RECOMMENDATIONS

Based upon the foregoing, the following is respectfully recommended:
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1. The State Employment Relations Board adopt the Findings of Fact and
Conclusions of Law set forth above.

2. The State Employment Relations Board issue an ORDER, pursuant
§ 4117.12(B), requiring the City of Cleveland to do the following:

A. CEASE AND DESIST FROM:

(1)  Interfering with, restraining, or coercing employees in the exercise
of their rights guaranteed in Ohio Revised Code Chapter 4117 by
engaging in bad-faith "surface bargaining" when it refused to
propose any reasonable alternatives to the 31 pending bargaining
items, and from otherwise violating Ohio Revised Code
Section 4117.11{A){1}; and

(2) Refusing to bargain collectively with the exclusive representative of
its employees by engaging in bad-faith "surface bargaining” when it
refused to propose any reasonable alternatives to the 31 pending
bargaining items, and from otherwise violating Ohio Revised Code
Section 4117.11{A)(5).

B. TAKE THE FOLLOWING AFFIRMATIVE ACTION:

(1) Bargain in good faith with the Municipal Construction Equipment
Operators' Local Council toward an initial collective bargaining
agreement;

(2) Post for sixty days in all the usual and normal posting locations
where bargaining-unit employees represented by the Municipal
Construction Equipment Operators' Local Council work, the Notice
to Employees furnished by the State Employment Relations Board
stating that the City of Cleveland shall .cease and desist from
actions set forth in paragraph (A) and shall take the affirmative
action set forth in paragraph (B); and

(8) Notify the State Employment Relations Board in writing within
twenty calendar days from the date the ORDER becomes final of
the steps that have been taken to comply therewith.



STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Municipal Construction Equipment Operators’ Labor Council,
Petitioner,
and
International Union of Operating Engineers, Local 18,
| Employee Organization,
and
City of Cleveland,

Employer.

Case No. 02-REP-06-01186

ORDER DIRECTING ADMINISTRATIVE HEARING

Before Chairman Drake, Vice Chairman Gillmor, and Board Member Verich: August
25, 2005.

On April 11, 2005, the Municipal Construction Equipment Operators’ Labor Council
(“Petitioner”) filed a Petition for Administrative Hearing with SERB, in which it requested
that the Board appoint a hearing examiner to adjudicate certain issues that the  Ohio
Supreme Court had found to be within the agency’s jurisdiction in Consolo v. Cily of
Cleveland {2004), 103 Ohio St. 3d 361.

In that case, employees formerly represented by the International Union of
Operating Engineers (“Employse Organization” or “Local 187) and since January 30, 2003,
represented by the Petitioner, had claimed that the City of Cleveland (“Employer”) had
unlawfully failed to pay them prevailing wages. The Court concluded that the employees’
claims turned on a number of issuss that were within SERB’s jurisdiction to determine.

On May 2, 2005, Local 18 and the Employer filed a Joint Motion to Strike the
Petitioner's Petition for Administrative Hearing and Brief in Opposition. The Pestitioner
responded by filing on May 11, 2005, an Opposition to Respondents’ Motion to Strike
Petition for Administrative Hearing.
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We have considered the arguments raised by Local 18 and the Employer
maintaining that the Board possesses no legal authority fo conduct such a hearing outside
the parameters of an unfair labor practice charge proceeding. However, in this particular
matter, in which the Ohio Supreme Court has specifically identified issues that it says must
first be addressed by SERB, we have decided to exercise our plenary jurisdiction to resolve
them. We are cognizant of the mandate of Ohio Revised Code §4117.22, which charges
SERB with construing Chapter 4117 liberally to promote orderly and constructive
relationships between public employers and public employees.

it is our conclusion that holding the requested hearing and resolving underlying
issues that have been specifically identified for us by the State’s highest court will serve to
promote orderly and constructive relationships among these parties.

Accordingly, we deny the Joint Motion to Strike the Petition, grant the Petition and
order that testimony be taken before an Administrative Law Judge, upon notice to the
Petitioner, the City, and Local 18, for the purpose of preparing recommendations to the
Board on the following questions:

(1) Whether before April 1, 1984, Local 18 ever was the deemed certified
representative of those persons employed by the City as construction equipment operators,
who are now represented by Petitioner as their exclusive bargaining agent.

(2) If Question No. 1 is answered affirmatively, how long may a deemed certified
representative retain that status if Local 18 never complied with the reporting requirements
of Ohio Revised Code Section 4117.19? '

(8) Was Local 18 the “exclusive representative” of those persons employed by the
City as construction equipment operators anytime during the period of 1994 through 19987

(4) Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as construction equipment operators without their knowledge
or consent? .

(5) Did Local 18 falsely inform the City that those persons employed by the City as
construction equipment operators had agreed to a decrease in compensation?

(8) Were the wages of the construction equiphent operators who were appelieesin
the Consolo case the result of collective bargaining between Local 18 and the City?

(7) Did the City and Local 18 negotiate and implement a benefits package that
provided the construction equipment operators described above in Paragraph (8) with
equal or better benefits than are provided by the City Charter?
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It is so ordered.

DRAKE, Chairman; GILLMOR, Vice Chairman; and VERICH, Board Member,
concur,

@J/MZM,

CAROL NOLAN DRAKE, CHAIRMAN

| certify that a copy of this document was served upomparty s
representative by regular U.S. Mail this . ﬁ day of

2005
LS
(/ 7

DONNA J. GLANTON, ADMINISTRATIVE ASSISTANT




STATE OF OHIO
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MUNICIPAL CONSTRUCTION
EQUIPMENT OPERATORS’ LABOR
COUNCIL,
Employee Organization, CASE NO. 02-REP-06-0116
and BETH A. JEWELL

Administrative Law Judge

INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL 18,

Employee Organization,
and
CITY OF CLEVELAND,

RECOMMENDED DETERMINATION

Employer.

[. INTRODUCTION

On Aprit 11, 2005, the Municipal Construction Equipment Operators’ Labor
Council (*MCEOLC") filed a “Petition for Administrative Hearing,” in which it requested
that the State Employment Relations Board (“SERB” or “Board") appoint a hearing
examiner to adjudicate certain issues that the Ohio Supreme Court had found to be
within SERB's jurisdiction in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362.
- On August 25, 2005, the State Employment Relations Board ("SERB” or “Board"”) issued
an Order Directing Administrative Hearing. In its order, SERB stated as follows:

We have considered the arguments raised by Local 18 and-.the
Employer maintaining that the Board possesses no legal authority to
conduct such a hearing outside the parameters of an unfair labor practice
charge proceeding. However, in this particular matter, in which the Ohio
Supreme Court has specifically identified issues that it says must first be
addressed by SERB, we have decided to exercise our plenary jurisdiction
to resolve them. We are cognizant of the mandate of Ohio Revised Code
§4117.22, which charges SERB with construing Chapter 4117 liberally to

" promote orderly and constructive relationships between public employers
and public employees. :
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Thereafter, the Board assigned this Administrative Law Judge to take testimony
for the purpose of preparing recommendations to the Board on seven questions. A
hearing was held on February 6, 2006, wherein testimonial and documentary evidence
was presented. Subsequently, all parties filed post-hearing briefs.

Il. PROCEDURAL HISTORY

In 1973, the Ohio Supreme Court decided Pinzone v. Cleveland (1973), 34 Ohio
St.2d 26 (“Pinzone”), holding that, under Section 191 of the City Charter of the City of
Cleveland, wages for building and construction trades employees working for the City
should be paid at the prevailing wage rates in the private sector, in accordance with a
private sector contract between Cleveland Building and Construction Trades Employers
Association and the Mechanical Contractors Association. The City argued that such
items as paid sick leave, greater job security and more steady employment could be
offset against the higher base wage in private industry. The Court disagreed:
“Permitting an offset for such ‘fringe benefits’ would necessarily encourage arbitrary and
probably inaccurate lowerings of the base municipal wage scale. Clearly, this is not the
intent or meaning of Section 1981.” Pinzone, 34 Ohio St.2d at 31.

In State ex rel. Internatl. Union of Operating Engineers v. Cleveland (1992), 62
Ohio St.3d 537 ("IUOE"), an action in mandamus brought by Local 18 as the bargaining
representative for construction equipment operators and master mechanics (collectively,
“CEQs") working for the City, the Ohio Supreme Court issued a writ of mandamus
ordering the City to pay back and future wages to the CEOs in accordance with the City
Charter.

In 2001, forty CEOs filed a complaint in the court of common pieas, asserting
that the City was not compensating them in accordance with IUQE and the Clty
Charter.! See Consolo_v. Cleveland (2004), 103 Ohio St.3d 362 (“Consolo™). |
Consolo, the CEOs claimed that the City stopped paying increases in prevailing wages
after 1993 and that the Clty stopped paying pension contributions in 1998. The CEOs
additionally claimed that in 1998, Local 18 negotiated with the City on their behalf but
without their authorization. The CEOs claimed that Local 18 and the City verbally
agreed that the CEOs would waive their rights to pension contributions and prevailing
wage increases. Local 18 and the City argued that the CEOs’ claims belonged before
SERB as unfair labor practices because Local 18 was the CEOs' exclusive bargaining
representative during the time periods in question. The trial court dismissed the CEQs’
claims, holding that the allegations were tantamount to unfair fabor practice claims and
thus within SERB’s exclusive jurisdiction. The CECs appealed. Ultimately, the Ohio
Supreme Court upheld the trial court’s dismissal, holding that SERB has the exclusive
authority to determine whether the CEQOs’ compensation levels were the result of
collective bargaining. However, the Ohio Supreme Court noted the following arguments

! On January 30, 2003, SERB certified the MCEOLC as the exclusive representative of Clty
employees in a bargaining unit including CEOs. _
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asserted by the CEOs as appellees in the Consolo litigation:

It is important to note that the appellees' allegations are contrary to facts
stipulated in JUOE. Appeliees assert that Local 18 is not and never has
been their exclusive bargaining representative. They also assert that the
R.C. 4115.03(E) definition of "prevailing wage" is controlling. Before
visiting the prevailing-wage issue, we first focus upon Local 18's
relationship with appellees.

The city contends that appellees were in privity with Local 18 in [JUQE and
that the stipulations from |UQE estop appellees from asserting that Local
18 is not their exclusive bargaining representative. Collateral estoppel,
however, does not apply because |JUCE does not speak to Local 18's
current status as collective-bargaining representative. Hence, even if
appellees might otherwise have been estopped from litigating issues
decided by |UQE, the identity of appellees' bargaining representative after
1892 was not an issue addressed in that opinion. Moreover, Local 18's
status was neither actually litigated nor essential to our judgment. Local
18's status as a collective-bargaining representative appears to have been
stipulated in |JUOE to demonstrate its standing to file suit against the city.
Here, appellees agree that Local 18 was a collective-bargaining agent but
not their exclusive bargaining agent as contemplated by R.C. 4117.05.
This distinction was immaterial to our JUOE decision. It may be key here.
Therefore, [UOE does not bar appellees from arguing that Local 18 is not
their exclusive bargaining agent.

Consolo, supra, at 364-365. The Court concluded, in relevant part, as follows:

“If appellees’ compensation levels were the result of collective bargaining under
R.C. Chapter 4117, then the city's charter provisions would be inapplicable.... If
appellees prevail before SERB on their claim that their wages did not resuit from
collective bargaining, then the city charter controls.” Consolo, supra, at 367.

Foliowing the Ohio Supreme Court's decision in Consolo, the MCEQLC filed its
“Petition for Administrative Hearing” with SERB. -

lll. ISSUES

The following seven questions were presented by the Board for the
Administrative Law Judge's consideration:

1. Whether before April 1, 1984, the International Union of Operating Engineers,
Local 18 ("Local 18") ever was the deemed-certified representative of those persons
employed by the City as construction equipment operators, who are now represented by
the Municipal Construction Equipment Operators’ Labor Council ("MCEOQLC") as their
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exclusive bargaining agent.

2. If Question No. 1 is answered affirmatively, how long may a deemed certified
representative retain that status if Local 18 never complied with the reportlng
requirements of § 4117.19%?

3. Was Local 18 the “exclusive representative” of those persons employed by
the City of Cleveland ("City”) as construction equipment operators anytime during the
period of 1894 through 19987

4. Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as construction equipment operators without their
knowledge or consent?

5. Did Local 18 falsely inform the City that those persons employed by the City
as construction equipment operators had agreed to a decrease in compensation?

6. Were the wages of the construction equipment operators who were appellees
in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, the result of collective
bargaining between Local 18 and the City?

7. Did the City and Local 18 negotiate and implement a benefits package that
provided the construction equipment operators described above in Paragraph (6) with
equal or better benefits than are provided by the City Charter?

IV. FINDINGS OF FACT®

1. The MCEOLC is an "employee organization” as defined in § 4117.01(D). . (Consent
Election Agreement, December 2002, SERB Case No. 02-REP-06-0116)

2. The Ihtemational Union of Operating Engineers, Local 18 (*Local 18"), is an
“employee organization” as defined in §4117.01(D). (Consent Election Agreement,
December 2002, SERB Case No. 02-REP-06-0116)

2 All references to statutes are to the Ohio Revised Code, Chapter 4117, unless otherwise
indicated.

3 All references to the transcript of hearing are indicated parenthetically by “T.,” followed by the
page number(s). All references to the parties’ stipulations of fact in the record are indicated
parenthetically by “S..,"” followed by the stipulation number(s). References to the MCEOLC's
exhibits in the record are indicated parenthetically by "P. Exh.,” followed by the exhibit
number(s). References to Local 18's exhibits in the record are indicated parenthetically by “U.
Exh.,” followed by the exhibit number(s). References to the City's exhibits in the record are
indicated parenthetically by “C. Exh.,” followed by the exhibit number(s). References to the
record in the Findings of Fact are for convenience only and are not intended to suggest that
such reference is the sole support in the record for that related finding of fact,
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3. The City of Cleveland (“City") is a “public employer” as defined in § 4117.01(B).
{Consent Election Agreement, December 2002, SERB Case No. 02-REP-06-0116)

4. During the years before and at the time Chapter 4117 became effective, the. Civil
Service Employees Association (“CSEA") represented dues-paying civil service
employees of the City by filing grievances on their behalf. The CSEA was open to all
civil service employees, without regard to union affiliation. (T. 23, 57-58, 60)

5. Before and after Chapter 4117 became effective, the Construction Equipment
Operators ("CEQOs") working for the City received the prevailing wage under Section 191
of the City Charter. The CEOs relied upon Local 18 to inform the City of the current
prevailing wage under Local 18’s Building Agreement with the Construction Employers
Association (“Building Agreement”). (T. 46, 111; U Exhs. 11-17; P. Exhs. 34-37)

6. On March 1, 1983, seven individual CEOs employed in the City's Water
Department signed a letter to the Commissioner of the Water Department, accepting a
new policy put in place by the department that clarified when the employees would
receive overtime pay. Their signatures on the letter are witnessed by Local 18 Business
Representative Dudley Snell. At that time, approximately 50 CEOs were employed by
the City in various departments, including water, parks, streets, and the municipal power
plant. (T. 124; C. Exh.1,p.7)

7. In 1987, employee organizations representing several bargaining units of
employees working for the City entered into collective bargaining agreements with the
City. These collective bargaining agreements typically involved wages in the amount of
80 percent of the prevailing wage rate, plus City fringe benefits. Although they were not
receiving City fringe benefits, the CEOs did not want a collective bargaining agreement
with a wage rate lower than the prevailing wage. The CEOs rejected the collective
bargaining agreement proposed by the City. (T. 107-108; C. Exh. 1, pp. 7-9)

8. Between 1988 and 1996, many CEOs joined Local 18 and signed dues deduction
authorization cards. (C. Exh. 8)

9. In 1992, the Ohio Supreme Court granted a writ of mandamus directing the City to
comply with City Charter Section 191 by paying back and future wages to the City's
CEOs in accordance with prevailing wage rates. Local 18 brought the mandamus
action on behalf of its members who were working as CEQs for the City. State ex rel.
Internatl. Union of Operating Engineers v. Cleveland (1992), 62 Ohio St.3d 537("IUQE").

10. On August 6, 1996, a meeting of Local 18 members working for the City was held at
Local 18's Cleveland headquarters. At this meeting, Local 18 President Dudley Snell
asked the members if they would like to vote on whether they wanted Local 18 to
negotiate a contract with the City on their behalf. The members voted not to authorize
Local 18 to reépresent them in negotiating a contract with the City. (T. 25-26, 27, 106,
132; P. Exh. 45)
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11. After 1993, the City disputed the prevailing wage rate it was required to pay the
CEOs. The City argued that it was entitled to offset certain items from the private sector
prevailing wage rate. Local 18 then filed a contempt action to compel the City to comply
with the terms of the Ohio Supreme Court’'s decision in IUOE, supra. In 1998, Local 18
and the City resolved this litigation by agreeing to a calculation of the prevailing wage
rate that included a deduction for pension contributions, and Local 18 dismissed the
contempt action. Local 18 President Snell and Assistant City Law Director Thomas
Corrigan held a meeting with the CEOs to explain how Local 18 and the City had
calculated the prevailing wage rate. The CEOs were not asked to vote on, and never
voted to approve, the settlement of the litigation or the calculation of the prevailing wage
rate. (T.35-36, 134-135, 139-142, 143-144, 159-160; C. Exh. 1, pp. 24-27)

12. No City records can be found to indicate that the City Council approved a collective
bargaining agreement between the City and a union that represented a bargaining unit
including CEOs and master mechanics prior to February 14, 2005. (S., T. 12)

13. No City records indicate the receipt by the City prior.to April 1, 1984, of a request
for recogniton by Local 18 to be the exclusive bargaining representative for a
bargaining unit which included CEOs and master mechanics. (S., T. 13)

14, During the period of time from April 1, 1984 to February 5, 2002, SERB has no
record of certification or recognition for the CEOs employed by the City in its lesnon of
Streets or Division of Water. (P. Exh. 48)

15. On June 28, 2002, the MCEOLC filed a Request for Recognition with SERB,
seeking to represent a proposed bargaining unit of City employees in the classifications
of Master Mechanic, Construction Equipment Operator A, and Consfruction Equipment
Operator B, within the City's Departments of Public Utilities and Public Service. (SERB
Case No, 02-REP-06-0116)

16. Following the execution of a Consent Election Agreement, SERB conducted a
secret ballot election on January 16, 2003. On January 30, 2003, SERB certified the
MCEOLC as the exclusive representative of the employees in the proposed bargaining
unit. (SERB Case No. 02-REP-06-0116) |

V. ANALYSIS AND DISCUSSION

RECOMMENDED ANSWERS TO THE SEVEN QUESTIONS PRESENTED

1. Whether before April 1, 1984, the International Union of Operating Engineers,
Local 18 (“Local 18") ever was the deemed certified representative of those persons
employed by the City as construction equipment operators, who are now represented by
the Municipal Construction Equipment Operators’ Local Council (“MCEQLC") as their
exclusive bargaining agent. '
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No. After examining the facts, and for the reasons that follow, it is recommended
that Local 18 never was the deemed-certified representative of the CEQOs.

1983 S 133, § 4, also referred to in SERB Opinions as the “temporary law” or the
“uncodified law,” provides in relevant part as foliows:

(A) Exclusive recognition through a written contract, agreement, or
memorandum of understanding by a public employer to an employee
organization whether specifically stated or through tradition, custom,
practice, election, or negotiation the employee organization has been the
only employee organization representing ali employees in the unit is
protected subject to the time restriction in division (B} of section 4117.05
of the Revised Code. Notwithstanding any other provision of this act, an
employee organization recognized as the exclusive representative shall be
deemed certified until challenged by another employee organization under
the provisions of this act and the State Employment Relations Board has
certified an exclusive representative,

(B) Any employee organization otherwise recognized by the public
employer without a written contract, agreement, or memorandum of
understanding shall continue to be recognized until challenged as
provided in this act, and the Board has certified an exclusive
representative.

C) Nothing in this act shall be construed to permit an employer to
terminate or refuse to make payroll deductions of dues, fees, or
‘assessments to any employee organization pursuant to written
authorization; except that the deductions may not continue to be made
after another employee organization has been certified under this act by
the Board.

ek

(F) This act does not preclude any nonprofit, voluntary, bona fide
organization which, by tradition, custom and practice, has engaged in the
processing of grievances for public empioyees before political subdivision
civil service commissions as of June 1, 1983, from providing the services if
has heretofore offered on a voluntary baSiS or from receiving a voluntary
check-off of dues.

In In re City of Akron, SERB 94-012 (4-28-94)("Akron”), at 3-81, SERB explained
deemed-certified status as follows:

An employee organization has deemed-certified status if, at the time
Chapter 4117 went into effect, it was recognized by the employer as the
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exclusive bargaining representative of certain employees of an employer
in a specific bargaining unit. Thus, the crucial time for determining
deemed-certified status is the law's effective date, April 1, 1984. The
policy behind creating deemed-certified status was to preserve the status
quo when the new law took effect and to ensure stability in public sector
labor relations as the state entered an era of regulated collective
bargaining.

The controlling factor in determining deemed-certified status is the type of
relationship existing between the employee organization and the employer
on April 1, 1984, specifically whether the employer exclusively recognized
the employee organization as the representative of certain employees of
an employer in a given bargaining unit at that time. Obviously, the most
significant indicator of exclusive recognition is a collective bargaining
agreement or memorandum of understanding between the employee
organization and the employer in effect on that date, which by its terms
recognizes the employee organization as the exclusive representative.
However, exclusive recognition not specifically written might be proven
through tradition, custom, practice, election, or negotiation.

In this case, the parties agree that no collective bargaining agreement or other
writing exists to establish Local 18 as the exclusive representative of the CEOs. Even
Local 18 asserts that the CEOs limited Local 18's “representation” to periodically
informing the City of the amount of the prevailing wage under the Building Agreement
and to representing the CEOs in grievance procesdings.

SERB examined the concept of exclusive recognition established through
- tradition, practice and negotiation in SERB v. City of Bedford Hts., SERB 87-016 (7-24-
87), affd 41 Ohio App. 3d 21 (11 -25-87) ("Bedford Hts"). In Bedford Hts., a
memorandum of understanding was in effect from January 1984 to December 1985,
which encompassed the crucial time for deemed-certified status. However, the
memorandum contained no provision recognizing the employee organization as the
exclusive representative of the employees. Because the contract was silent on the issue
of exclusive recognition, the Board looked to the parties’ tradltlon custom and
negotiation to ascertain the employee organization’s status.

The facts in_Bedford Hts. are significantly different from those presented in this
case, where the parties have never entered into a contract. Here, as in Akron, supra,
the absence of any collective bargaining agreement on April 1, 1984, presents particuiar
difficulties in establishing exclusive recognition:

Although exclusive recognition may conceivably be established without a
formal contract in existence on April 1, 1984, the party seeking to prove
such status without a contract has a substantial burden....- A collective
bargaining agreement, even one without an exclusive recognition clause,
is probative of the parties’ relationship and may contribute to establishing
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exclusive recognition. The existence of a contract shows that the employer
and the employee organization conducted negotiations on terms and .
conditions of employment. Typically, the contract identifies the employees
covered by the contract or the bargaining unit. Where no contract exists,
status must be proven solely by evidence of live conduct and interaction
between the parties, which rises to the level of exclusivity.

Akron, supra, at 3-82.

Here, without a contract, the City and Local 18 rely on dues deductions and
grievance processing fo establish exclusive representative status as of April 1, 1984. -
These factors are not persuasive. Under § 4(C) of the temporary law, an employer
cannot refuse to-make dues deductions under written authorization where no certified
representative exists. But § 4(C) does not vest an employee organization with deemed-
certified status. Under § 4(F) of the temporary law, an organization does not even have
to be an employee organization to be allowed to continue processing grievances and
have dues deducted if such was done as of June 1, 1983. An organization does not
become deemed certified only by processing grievances and having dues deducted.
Akron, supra, at 3-82. Furthermore, the evidence in the record reveals that both Local
18 and the CSEA were involved in processing the CEOs' grievances. Even for
grievance processing purposes, Local 18 was not an exclusive representative.

Moreover, the record does not establish that the City ever actually negotiated
wages with Local 18 before April 1, 1984. The record shows only that Local 18
periodically wrote letters informing the City of the prevailing wage rate under the
Building Agreement.* Even Local 18 does not characterize the CEOs’ wages as being
the result of collective bargaining: "The wages paid the CEOs were based upon the
City Charter requiring the city of Cleveland, absent a collective bargaining agreement, to
pay the prevailing wage rate negotiated between construction union and private
employers.”

The only other documentary evidence of pre-April 1, 1984 contact between the
City and Local 18 is a March 1, 1983 document involving Local 18 members who
worked in the City's Water Department. According to a March 2, 1983 cover letter sent
from the Commissioner of the Water Department to the Assistant Commissioner, the
subject of the document is a staggered work week for the employees. Most significant
about this document is that it was signed by the employees themselves,
“acknowledg[ing] their agreement to the policy change.” The Local 18 business
representative’s signature appears only in the capacity of witness to the employees’
signatures.’ Rather than an indication of exclusive recognition, this document
corroborates the hearing testimony of CEO witness Anthony Mangano, who stated that

4 C. Exh. 1, pp. 1-5.
® Post-Hearing Brief of Local 18, p. 11,
8 C. Exh. 1, pp. 6-7.
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he understood that he was on his own regarding conditions of employment.”

The earliest documentation of specific discussions on working conditions
between the City and Local 18 are July and August 1987 letters involving efforts to
negotiate a collective bargaining agreement.® Such efforts, even if they culminated in a
written collective bargaining agreement, could not make Local 18 a deemed-certified
representative because the critical date, April 1, 1984, had long passed. “Private
agreements reached after April 1, 1984 cannot bestow on the employee organizations
involved deemed-certified status and do not confer 4117 rights.” Akron, supra, at 3-82.

In sum, the parties in Bedford Hts. engaged in regular, full-fledged contract

~ negotiations. The relationship between the City and Local 18 does not rise to the level

of contract negotiations. In Bedford Hts., the description of the bargaining unit was
clear. In this case, no evidence of a bargaining-unit description exists. And finally, in
Bedford Hts. the employee organization had a written memorandum of understanding
with the City effective January 1984 to December 1985, even though the written
agreement was silent on the recognition issue. [n the instant case, the City and Local
18 never signed a written agreement.

“Section 4 of the Temporary Law was designed to maintain the status quo in
those public sector employer-employee collective-bargaining relationships predating
Aprit 1, 1984. But not all the degrees, shapes and forms of collective bargaining
permitted by Chapter 4117 result in deemed-certified status. Only the existence of
exclusive recognition on April 1, 1984 creates deemed-certified status after April 1,
1984." Akron, supra, at 3-83 to 3-84. The record in the case at issue does not
establish that the relationship between the City and Local 18 was one of exclusive
recognition on April 1, 1984. Thus, Local 18 never was a deemed-certified
representative of the CEOs employed by the City.

2. if Question No. 1 is answered affirmatively, how long may a deemed certified
representative retain that status if Local 18 never complied with the reporting
requirements of Ohio Revised Code Section 4117.197

The answer to Question No. 1 is no. Therefore, Question No. 2 is not
applicable, '

3. Was Local 18 the “exclusive representative” of those persons employed by
the City of Cleveland as construction equipment operators anytime during the period of
1994 through 19987 :

No, Local 18 was not the exclusive representative of the CEOs at any time.

Under Question No. 1, supra, Local 18 was not deemed certified. Furthermore, it is

undisputed that SERB has never certified Local 18 as the exclusive collective-

7T. 98, 112,
8 F.F. No. 7.
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bargaining representative for the CEQs under §'4117.05.

4. Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as construction equnpment operators without their
knowledge or consent?

The record demonstrates that in 1998, the City and Local 18 informed the CEOs
of the prevailing wage rate agreed to by Local 18 and the City to settle a contempt
action. The CEOs did not consent to the prevailing wage rate agreed upon.

After 1993, the City disputed the prevailing wage rate it was required to pay the
CEOs. The City argued that it was entitled to offset certain items from the private sector
prevailing wage rate. Local 18 then filed a contempt action to compel the City to comply
with the terms of JUQE, supra. In 1996, Local 18 members working for the City voted,
at a meeting called by Local 18 President Snell, on whether to authorize Local 18 to
negotiate a contract with the City. The members voted no. Thereafter, in 1998, Local
18 and the City resolved their litigated dispute over the calculation of the prevailing
wage rate. Local 18 President Dudley Snell and Assistant City Law Director Thomas
Corrigan held a meeting with the CEOs to explain how Local 18 and the City had
calculated the prevailing wage rate.’ At this meeting, the CEOs were not asked to
approve or consent to the prevailing wage rate agreed to by Local 18 and the City in
settlement of the contempt action.

5. Did Local 18 falsely inform the City that those persons employed by the City
as construction equipment operators had agreed to a decrease in compensation?

No. No evidence is present in the record that Local 18 informed the City that the
CEOs themselves, as individual employees, had agreed to a decrease in compensation.

6. Were the wages of the construction equipment operators who were appellees
in Gonsolo v. City of Cleveland (2004), 103 Ohio St.3d 362, the result of collective
bargaining between Local 18 and the City?

No. Collective bargaining cannot be held to have occurred because Local 18
never was the exclusive representative of the CEOs within the meaning of Chapter
4117. The wages paid to the CEOs were based upon the City Charter provision
requiring the City to pay the prevailing wage rate in the Building Agreement negotiated
between construction unions and private employers. Every witness who testified
confirmed that Local 18 informed the City of the amount of prevailing wages only, and
that Local 18 never was authorized by the CEOs to negotiate terms of employment.

Furthermore, the City and Local 18 do not dispute that they never entered into a
collective bargaining agreement. The City did not enter into a.collective bargaining
agreement with a bargaining unit of CEOs until February 2005, after SERB certified

* F.F. No. 10.
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MCEOLC as the CEOs’ exclusive representative in January 2003.

7. Did the City and Local 18 negotiate and implement a benefits package that
provided the construction equipment operators described above in Paragraph (6) with
equal or better benefits than are provided by the City Charter?

No. No evidence is present in the record that any benefits package was

negotiated or implemented for the CEOs until February 2005, after SERB certified
MCEOLC as the CEOs' exclusive representative in January 2003.

ISSUED and SUBMITTED to the State Empioyment Relations Board in
accordance with Ohio Administrative Code Rule 4117-1-15 and SERVED on all parties
listed below by Certified U.S. Mail, return receipt requested, thi%ﬂ_ﬂf@ay of July, 2008.

BETHA. JEWELL '
Administrative Law Judge
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STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Municipal Construction Equipment Operators’ Labor Council,
Employee Organization,
and
International Union of Operating Engiheers, Local 18,
Employee Orga_niz_a_tion,
and.
City of Cleveland,
Employer.
Case No. 2002-REP-06-0116

DIRECTIVE
(OPINION ATTACHED)

Before Chairman Mayton, Vice Chairman Gilimor, and Board Member Verich:
September 28, 2006.

On April 11, 2005, the Municipal Construction Equipment Operators' Labor Council
("MCEOLC") filed a “Petition for Administrative Hearing,” in which it requested that the
State Employment Relations Board (*“SERB" or “Board”) appoint a hearing examiner to
adjudicate certain issues that the Ohio Supreme Court had found, in Consolo v. City of
Cleveland (2004), 103 Ohio St.3d 362, 2004-Ohio-5389, to be within SERB's jurisdiction.
On August 25, 2005, the Board issued an Order Directing Administrative Hearing
identifying seven questions to be addressed through the hearing by the Administrative Law
Judge.

On February 6, 2006, a hearing was held. Subsequently, all parties filed post-
hearing briefs. On July 20, 2008, a Recommended Determination was issued by the
Administrative Law Judge. On August 16, 2006, the City of Cleveland filed exceptions to
the Recommended Determination. On August 29, 2008, MCEOLC filed a response to the
exceptions. On September 1, 2006, the International Union of Operating Engineers,
{.ocal 18 filed a petition to join the response of MCEOLC in support of the Recommended
Determination.
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After reviewing the record, the Recommended Determination, the Employer's
exceptions, the Employee Organizations’ responses to the exceptions, and all other filings
in this case, the Board construes the Analysis and Discussion in the Administrative Law
Judge's Recommended Determination as Conclusions of Law; adopts the Introduction,
Procedural History, Issues, Findings of Fact, and Analysis and Discussion/Conclusions of
Law in the Administrative Law Judge's Recommended Determination, incorporated by
reference; and finds that: (1) International Union of Operating Engineers, Local 18 was not
a deemed-certified bargaining agent on or before April 1, 1984, for those persons
employed by the City of Cleveland as construction equipment operators; (2) Internationail
Union of Operating Engineers, Local 18 was not the exclusive representative for the
construction equipment operators at any time during the period of 1994 through 1998,
(3) the City of Cleveland and International Union of Operating Engineers, Local 18
informed the construction equipment operators of the prevailing wage rate agreed to by
international Union of Operating Engineers, Local 18 and the City of Cleveland to settle a
contempt action, but International Union of Operating Engineers, Local 18 did not negotiate
a decrease in compensation of those persons employed by the City of Cleveland as
construction equipment operators with the knowledge or consent of the construction
equipment operators; (4) no evidence was presented in the record showing that
international Union of Operating Engineers, Local 18 informed the City of Cleveland that
the construction equipment operators themselves, as individual employees, had agreed to
a decrease in compensation; (5) the wages of the construction equipment operators who
were appellees in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, 2004-Ohio-
5389, were not the result of collective bargaining between International Union of Operating
Engineers, Local 18 and the City of Cleveland; and (6) no evidence was presented in the
record showing that any benefits package was negotiated or implemented for the-

construction equipment operators until February 2005, which was after SERB certified the -

Municipal Construction Equipment Operators’ Labor Council as the construction equipment
operators’ exclusive representative in January 2003.

It is so ordered.

MAYTON, Chairman; GILLMOR, Vice Chairman; and VERICH, Board Member,
concur.

CMIWAWON, CHAIRMAN

You are hereby notified that an appeal may be perfected, pursuant to Ohio Revised
Code Section 118.12, by filing a notice of appeal with the State Employment Reiations
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and with the
Franklin County Court of Common Pleas within fifteen days after the mailing of the State
Employment Relations Board's directive.
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BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

MUNICIPAL CONSTRUCTION
EQUIPMENT OPERATORS’ LABOR
COUNCIL,
CASE NO. 02-REP-06-0116
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and BETH A. JEWELL
Administrative Law Judge

INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL 18,

Employee Organization,

RECOMMENDED
and DETERMINATION
CITY OF CLEVELAND,
Employer.
|. INTRODUCTION

On April 11, 2005, the Municipal Construction Equipment Operators’ Labor
Councit ("MCEOLC”) filed a "Petition for Administrative Hearing,” in which it requested
that the State Employment Relations Board (“SERB” or “Board”) appoint a hearing
examiner fo adjudicate certain issues that the Ohio Supreme Court had found to be
within SERB's jurisdiction in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362,
2004-Ohio-5389. - On August 25, 2005, the State Employment Relations Board (“SERB”
or “Board”) issued an Order Directing Administrative Hearing. !n its order, SERB stated
as follows:

We have considered the arguments raised by Local 18 and the
Employer maintaining that the Board possesses no legal authority to
conduct such a hearing outside the parameters of an unfair labor practice
charge proceeding. However, in this particular matter, in which the Ohio
Supreme Court has specifically identified issues that it says must first be
addressed by SERB, we have decided to exercise our plenary jurisdiction
to resolve them. We are cognizant of the mandate of Ohio Revised Code
§ 4117.22, which charges SERB with construing Chapter 4117 liberally to
promote orderly and constructive relationships between public employers
and public employees.
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Thereafter, the Board assigned this Administrative Law Judge to take testimony
for the purpose of preparing recommendations to the Board on seven questions. A
hearing was held on February 6, 2006, wherein testimonial and documentary evidence
was presented. Subsequently, all parties filed post-hearing briefs.

Il. PROCEDURAL HISTORY

In 1973, the Ohio Supreme Court decided Pinzone v. Cleveland (1973), 34 Ohio
St.2d 26 (“Pinzone”), holding that, under Section 191 of the City Charter of the City of
Cleveland, wages for building and construction trades employees working for the City
should be paid at the prevailing wage rates in the private sector, in accordance with a
private sector contract between Cleveland Building and Construction Trades Employers
Association and the Mechanicai Contractors Association. The City argued that such
items as paid sick leave, greater job security and more steady employment could be
offset against the higher base wage in private industry. The Court disagreed:
“Permitting an offset for such ‘fringe benefits’ would necessarily encourage arbitrary and
probably inaccurate lowerings of the base municipal wage scale. Cleatly, this is not the
intent or meaning of Section 191.” Pinzone, supra at 31.

In State ex rel. Internatl. Union of Operating Engineers v. Cleveland (1992),
62 Ohio St.3d 537 ("IUOE"), an action in mandamus brought by Local 18 as the
bargaining representative for construction equipment operators and master mechanics
(collectively, “CEOs") working for the City, the Ohio Supreme Court issued a writ of
mandamus ordering the City to pay back and future wages to the CEOs in accordance
with the City Charter.

In 2001, forty CEQs filed a complaint in the court of common pleas, asserting that
the City was not compensating them in accordance with IUOE and the City Charter.!
See Consolo v. Cleveland (2004), 103 Ohio St.3d 362, 2004-Ohio-5389 (“Consolg”). in
Consolo, the CEOs claimed that the City stopped paying increases in prevailing wages
after 1993 and that the City stopped paying pension contributions in 1998. The CEOs
additionally claimed that in 1898, Local 18 negotiated with the City on their behalf but
without their authorization. The CEOs claimed that Local 18 and the City verbally
agreed that the CEOs would waive their rights to pension contributions and prevailing
wage increases. Local 18 and the City argued that the CEOs’ claims belonged before
SERB as unfair labor practices because Local 18 was the CEOs’ exclusive bargaining
representative during the time periods in question. The trial court dismissed the CEOs’
claims, holding that the allegations were tantamount to unfair labor practice claims and
thus within SERB’s exclusive jurisdiction. The CEOs appealed. Ultimately, the Ohio
Supreme Court upheld the trial court’s dismissal, holding that SERB has the exclusive
authority to determine whether the CEOs’ compensation levels were the result of
¢ollective bargaining. However, the Ohio Supreme Court noted the following arguments
asserted by the CEOs as appellees in the Consolo litigation:

' On January 30, 2003, SERB certified the MCEOLC as the exclusive representative of
City employees in a bargaining unit including CEQs,
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It is important to note that the appeliees' allegations are contrary to facts
stipulated in IUOE. Appellees assert that Local 18 is not and never has
been their exclusive bargaining representative. They also assert that the
R.C. 4115.03(E) definition of "prevailing wage" is controlling. Before
visiting the prevailing-wage issue, we first focus upon Local 18's
relationship with appeliees.

The city contends that appellees were in privity with Local 18 in JUOE and
that the stipulations from JUQE estop appellees from asseriing that
Local 18 is_not their exclusive bargaining representative. Collateral
estoppel, however, does not apply because |UOE does not speak fo
Local 18's current status as collective-bargaining representative. Hence,
even if appellees might otherwise have been estopped from litigating
issues decided by IUOE, the identity of appeliees’ bargaining
representative after 1992 was not an issue addressed in that opinion.
Moreover, Local 18's status was neither actually fitigated nor essential to
our judgment. Local 18's status as a collective-bargaining representative
appears to have been stipulated in JUOE to demonstrate its standing to file
suit against the city. Here, appellees agree that Local 18 was a collective-
bargaining agent but not their exclusive bargaining agent as contemplated
by R.C. 4117.05. This distinction was immaterial to our JUOE decision. It
may be key here. Therefore, JUOE does not bar appellees from arguing
that Local 18 is not their exclusive bargaining agent.

Consolo, supra at 364-365. The Court concluded, in relevant part, as follows: ‘If
appellees’ compensation levels were the result of collective bargaining under R.C.
Chapter 4117, then the city's charter provisions would be inapplicable.... If appelices
prevail before SERB on their claim that their wages did not result from collective
bargaining, then the city charter controls.” Consolo, supra at 367.

Following the Ohio Supreme Court's decision in Consolo, the MCEOLC filed its
“Petition for Administrative Hearing” with SERB.

. ISSUES

The following seven questions were presented by the Board for the
Administrative Law Judge's consideration:

1. Whether before April 1, 1984, the International Union of Operating Engineers,

_Local 18 (“Local 18") ever was the deemed-certified representative of those persons

employed by the City as construction equipment operators, who are now represented by
the Municipal Construction Equipment Operators’ Labor Council ("MCEOLC") as their
exclusive bargaining agent.
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2. If Question No. 1 is answered affirmatively, how long may a deemed certified
representative retain that status if Local 18 never complied with the reporting
requirements of § 4117.19%?

3. Was Local 18 the “exclusive representative” of those persons employed by
the City of Cleveland (“City") as construction equipment operators anytime during the
period of 1994 through 19987

4. Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as construction equipment operators without their
knowledge or consent?

5. Did Local 18 falsely inform the City that those persons employed by the City
as construction equipment operators had agreed to a decrease in compensation?

8. Were the wages of the construction equipment operators who were appellees
in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, [2004-Ohio-5389,] the result
of collective bargaining between Local 18 and the City?

7. Did the City and Local 18 negotiate and implement a benefits package that

‘provided the construction equipment operators described above in Paragraph (8) with

equal or better benefits than are provided by the City Charter?

IV. FINDINGS OF FACT®

"1.. The MCEOLC is an “employee organization” as defined in § 4117.01(D). (Consent

Election Agreement, December 2002, SERB Case No. 02-REP-06-0116)

2. The International Union of Operating Engineers, Local 18 ("Local 18"), is an
“employee organization” as defined in § 4117.01(D). (Consent Election Agreement,
December 2002, SERB Case No. 02-REP-06-0116) -

3. The City of Cleveland (“City") is a “public employer” as defined in § 4117.01(B).
(Consent Election Agreement, December 2002, SERB Case No. 02-REP-06-0116)

2 All references to statutes are to the Ohio Revised Code, Chapter 4117, unless
otherwise indicated.

® All references to the transcript of hearing are indicated parenthetically by “T.,” followed
by the page number(s). All references to the parties’ stipulations of fact in the record are
indicated parenthetically by "S.." followed by the stipulation number(s). References to the
MCEOLC’s exhibits in the record are indicated parenthetically by “P. Exh.,” followed by the
exhibit number(s). References fo Local 18’s exhibits in the record are indicated parenthetically
by “U. Exh.,"” followed by the exhibit number(s). References to the City's exhibits in the record
are indicated parenthetically by "C. Exh.," followed by the exhibit number(s). References io the
record in the Findings of Fact are for convenience only and are not intended to suggest that
such reference is the sole support in the record for that related finding of fact.
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4. During the years before and at the time Chapter 4117 became effective, the Civil
Service Employees Association (‘CSEA") represented dues-paying civil service
employees of the City by filing grievances on their behalf. The CSEA was open to all
civil service employees, without regard to union affiliation. (T. 23, 57-58, 60)

5. Before and after Chapter 4117 became effective, the Construction Equipment
Operators (“CEOs") working for the City received the prevailing wage under Section 191
of the City Charter. The CEOs relied upon Local 18 to inform the City of the current
prevailing wage under Local 18's Building Agreement with the Construction Employers
Association ("Building Agreement”). (T. 48, 111; U Exhs. 11-17; P. Exhs. 34-37)

6. On March 1, 1983, seven individual CEOs employed in the City's Water
Department S|gned a letter to the Commissioner of the Water Department, accepting a
new policy put in place by the depariment that clarified when the employees would
receive overtime pay. Their signatures on the letter are witnessed by Local 18 Business
Representative Dudley Sneil. At that time, approximately 50 CEOs were employed by
the City in various departments, including water, parks, streets, and the municipal power
plant. (T.124; C. Exh. 1,p. 7)

7. In 1987, employee organizations representing several bargaining units of
employees working for the City entered into collective bargaining agreements with the
City. These collective bargaining agreements typically involved wages in the amount of
80 percent of the prevailing wage rate, plus City fringe benefits. Although they were not
receiving City fringe benefits, the CECs did not want a collective bargaining agreement
with a wage rate lower than the prevailing wage. The CEOs rejected the collective
bargaining agreement proposed by the City. (T. 107-108; C. Exh. 1, pp. 7-9)

8. Between 1988 and 1996, many CEOs joined Local 18 and signed dues deduction
authorization cards. (C. Exh. 8)

9. In 1992, the Ohio Supreme Court granted a writ of mandamus directing the City fo
comply with City Charter Section 191 by paying back and future wages fo the City's
CEOQOs in accordance with prevailing wage rates. Local 18 brought the mandamus
action on behalf of its members who were working as CEOs for the City. State ex rel.
internatl. Union_ of Ogeratlng Engineers v. Cleveland (1992), 62 Ohio St.3d
537 ("IUCE".

10. On August 6, 1996, a meeting of Local 18 members working for the City was held at
Local 18's Cleveland headquarters. At this meeting, Local 18 President Dudley Snell
asked the members if they would like to vote on whether they wanted Local 18 to
negotiate a contract with the City on their behalf. The members voted not to authorize
Local 18 to represent them in negotiating a contract with the City. (T. 25-26, 27, 1086,
132; P. Exh. 45)
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11. After 1893, the City disputed the prevailing wage rate it was required to pay the
CEOs. The City argued that it was entitled to offset certain items from the private sector
prevailing wage rate. lLocal 18 then filed a contempt action to compel the City to comply
with the terms of the Ohio Supreme Court's decision in JUQE, supra. In 1998, Local 18
and the City resolved this litigation by agreeing to a calculation of the prevailing wage
rate that included a deduction for pension contributions, and Local 18 dismissed the
confempt action. Local 18 President Snell and Assistant City Law Director Thomas
Corrigan held a meeting with the CEOs to explain how Local 18 and the City had
calculated the prevailing wage rate. The CEOs were not asked to vote on, and never
voted to approve, the settlement of the litigation or the calculation of the prevailing wage
rate. (T. 35-36, 134-135, 139-142, 143-144, 159-160; C. Exh. 1, pp. 24-27)

12. No City records can be found to indicate that the City Council approved‘ a collective
bargaining agreement between the City and a union that represented a bargaining unit
including CEOs and master mechanics prior to February 14, 2005. (S., T. 12)

13. No City records indicate the receipt by the City prior to April 1, 1984, of a request
for recognition by Local 18 fo be the exclusive bargaining representative for a
bargaining unit which included CEOs and master mechanics. (S., T. 13)

14. During the period of time from April 1, 1984 to February 5, 2002, SERB has no
record of certification or recognition for the CEOs employed by the City in its Division of
Streets or Division of Water. (P. Exh. 48)

15. On June 28, 2002, the MCEOLC filed a Request for Recognition with SERB,
seeking to represent a proposed bargaining unit of City employees in the classifications
of Master Mechanic, Construction Equipment Operator A, and Construction Equipment
Operator B, within the City’s Departments of Public Utilities and Public Service, (SERB
Case No. 02-REP-06-0116)

16. Following the execution of a Consent Election Agreement, SERB conducted a
secret ballot election on January 16, 2003. On January 30, 2003, SERB certified the
MCEOLC as the exclusive representative of the employees in the proposed bargaining
unit. (SERB Case No. 02-REP-06-0118)

V. ANALYSIS AND DISCUSSION

RECOMMENDED ANSWERS TO THE SEVEN Q- UESTIONS PRESENTED

1. Whether before April 1, 1984, the International Union of Operating Engineers,
Local 18 (“Local 18") ever was the deemed certified representative of those persons
employed by the City as construction equipment operators, who are now represented by
the Municipal Construction Equipment Operators’ Local Council (*MCEQOLC") as their
exclusive bargaining agent.



SERB OPINION 2006-008
Case No. 2002-REP-06-0116
Page 7 of 12

No. After examining the facts, and for the reasons that follow, it is recommended
that Local 18 never was the deemed-certified representative of the CEOs.

1983 S 133, § 4, also referred to in SERB Opinione as the “temporary law” or the
“uncodified law,” provides in relevant part as follows:

(A) Exclusive recognition through a written contract, agreement or
memorandum of understanding by a public employer to an employee
organization whether specifically stated or through tradition, custom,
practice, election, or negotiation the employee organization has been the
only employee organization representlng all employees in the unit is
protected subject to the time restriction in division (B) of section 4117. 05
of the Revised Code. Notwithstanding any other provision of this act, an
employee organization recognized as the exclusive representative shall be
deemed certified until challenged by another employee organization under
the provisions of this act and the State Employment Relations Board has
certified an exclusive representative.

(B) Any employee organization otherwise recognized by the public
employer without a written contract, agreement, or memorandum of
understanding shall continue to be recognized until challenged as
provided in this act, and the Board has certified an exclusive
representative.

(C) Nothing in this act shall be construed to permit an empioyer fo
terminate or refuse to make payroll deductions of dues, fees, or
assessments to any employee organization pursuant to written
authorization; except that the deductions may not continue to be made
after another employee organization has been certified under this act by
the Board.

Thk

(F) This act does not preclude any nonprofit, voluntary, bona fide
organization which, by tradition, custom and practice, has engaged in the
processing of grievances for public employees before politicat subdivision
civil service commissions as of June 1, 1983, from providing the services it
has heretofore offered on a voluntary basis or from receiving a voluntary
check-off of dues.

In In_re City of Akron, SERB 94-012 (4-28-94) (“Akron”), at p. 3-81, SERB
explained deemed-certified status as follows:

An employee organization has deemed-certified status if, at the time
Chapter 4117 went into effect, it was recognized by the employer as the
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exclusive bargaining representative of certain employses of an employer
in a specific bargaining unit. Thus, the crucial time for determining
deemed-certified status is the law's effective date, April 1, 1984. The
policy behind creating deemed-ceriified status was to preserve the status
quo when the new law took effect and to ensure stability in public sector
labor relations as the state entered an era of regulated collective
bargaining.

The controlling factor in determining deemed-certified status is the type of
relationship existing between the employee organization and the employer
on April 1, 1984, specifically whether the employer exclusively recognized
the employee organization as the representative of certain employees of
an employer in a given bargaining unit at that time. Obviously, the most
significant indicator of exclusive recognition is a collective bargaining
agreement or memorandum of understanding between the employee
organization and the employer in effect on that date, which by its terms
recognizes the employee organization as the exclusive representative.
However, exclusive recognition not specifically written might be proven
through tradition, custom, practice, election, or negotiation.

In this case, the parties agree that no collective bargaining agreement or other
writing exists to establish Local 18 as the exclusive representative of the CEOs. Even
Local 18 asserts that the CEOs limited Local 18's “representation” to periodically
informing the City of the amount of the prevailing wage under the Building Agreement
and to representing the CEOs in grievance proceedings.

SERB examined the concept of exclusive recognition established through
tradition, practice and negotiation in SERB v. City of Bedford Hts., SERB 87-016 (7-24-
87), affd 41 Ohio App. 3d 21 (11-25-87) (“Bedford Hts."). In Bedford His., a
memorandum of understanding was in effect from January 1984 to December 1885,
which encompassed the crucial time for deemed-certified status. However, the
memorandum contained no provision recognizing the employee organization as the
exclusive representative of the employees. Because the contract was silent on the
issue of exclusive recognition, the Board looked to the parties’ tradition, custom, and
negotiation to ascertain the employee organization's status.

The facts in Bedford His. are significantly different from those presented in this
case, where the parties have never entered into a contract. Here, as in Akron, supra,
the absence of any collective bargaining agreement on April 1, 1984, presents particular

difficulties in establishing exclusive recognition:

Although exclusive recognition may conceivably be established without a
formal contract in existence on April 1, 1984, the party seeking to prove
such status without a contract has a substantial burden.... A collective
bargaining agreement, even one without an exclusive recognition clause,
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is probative of the parties' relationship and may contribute to establishing
exclusive recognition. The existence of a contract shows that the employer
and the employee organization conducted negotiations on terms and
conditions of employment. Typically, the contract identifies the employees
covered by the contract or the bargaining unit. Where no contract exists,
status must be proven solely by evidence of live conduct and interaction
between the parties, which rises to the level of exclusivity.

Akron, supra at 3-82.

Here, without a contract, the City and Local 18 rely on dues deductions and
grievance processing to establish exclusive representative status as of April 1, 1984.
These factors are not persuasive. Under § 4(C) of the temporary law, an employer
cannot refuse to make dues deductions under written authorization where no certified
representative exists. But § 4(C) does not vest an employee organization with deemed-
certified status. Under § 4(F) of the temporary law, an organization does not even have
to be an employee organization to be allowed to continue processing grievances and
have dues deducted if such was done as of June 1, 1983. An organization does not
become deemed certified only by processing grievances and having dues deducted.
Akron, supra at 3-82. Furthermore, the evidence in the record reveals that both
Local 18 and the CSEA were involved in processing the CEOs’ grievances. Even for
grievance processing purposes, Local 18 was not an exclusive representative.

Moreover, the record does not establish that the City ever actually negotiated
wages with Local 18 before April 1, 1984. The record shows only that Local 18
periodically wrote letters informing the City of the prevailing wage rate under the
Building Agreement* Even Local 18 does not characterize the CEOs' wages as being
the resuit of collective bargaining: “The wages paid the CEOs were based upon the
City Charter requiring the city of Cleveland, absent a collective bargaining agreement, to
pay the prevailing wage rate negotiated between construction union and private
employers.”

The only other documentary evidence of pre-April 1, 1984 contact between the
City and Local 18 is a March 1, 1983 document involving Local 18 members who
worked in the City's Water Department. According to a March 2, 1983 cover letter sent
from the Commissioner of the Water Department to the Assistant Commissioner, the
subject of the document is a staggered work week for the employees. Most significant
about this document is that it was signed by the employees themselves,
“acknowledgling] their agreement to the policy change.” The Local 18 business
representative’s signature appears only in the capacity of witness to the employees’
sigm\t:.xres.6 Rather than an indication of exclusive recognition, this document

4C. Exh. 1, pp. 1-5.
5 post-Hearing Brief of Local 18, p. 11.
®C. Exh. 1, pp. 6-7. _
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corroborates the hearing testimony of CEO witness Anthony Mangano, who stated that
he understood that he was on his own regarding conditions of employment.”

The earliest documentation of specific discussions on working conditions
between the City and Local 18 are July and August 1987 letters involving efforts to
negotiate a collective bargaining agreement.® Such efforts, even if they culminated in a
written collective bargaining agreement, could not make Local 18 a deemed-certified
representative because the critical date, April 1, 1984, had long passed. “Private
agreements reached after April 1, 1984 cannot bestow on the employee organizations
involved deemed-certified status and do not confer 4117 rights.” Akron, supra at 3-82.

In sum, the pariies in Bedford His. engaged in regular, full-fledged contract
negotiations. The relationship between the City and Local 18 does not rise to the level
of contract negotiations. In Bedford Hts,, the description of the bargaining unit was
clear. In this case, no evidence of a bargalnmg -unit description exists. And finally, in
Bedford Hts., the employee organization had a written memorandum of understanding
with the C[ty effective January 1984 {fo December 1985, even though the written
agreement was silent on the recognition issue. In the instant case, the City and
Local 18 never signed a written agreement.

“Section 4 of the Temporary Law was designed to maintain the status quo in
those public sector employer-employee collective-bargaining relationships predating
Aprii 1, 1984. But not all the degrees shapes and forms of collective bargaining
permitted by Chapter 4117 result in deemed-certified status. Only the existence of
exclusive recognition on April 1, 1984 creates deemed-ceriified status after April 1,
1984." Akron, supra at 3-83 to 3- 84 The record in the case at issue does not establlsh
that the refationship between the City and Local 18 was one of exclusive recognition on
April 1, 1984. Thus, Local 18 never was a deemed-certified representative of the CEQs
employed by the City.

2. If Question No. 1-is answered affirmatively, how long may a deemed certified
representative retain that status if Local 18 never complied with the reporting
requirements of Ohio Revised Code Section 4117.197

The answer to Question No. 1 is no. Therefore, Question No. 2 is not applicable.

3. Was Local 18 the "exclusive representative” of those persons employed by
the City of Cleveland as construction equipment operators anytime during the period of
1994 through 19987

No, Local 18 was not the exclusive representative of the CEOs at any time.
Under Question No. 1, supra, Local 18 was not deemed certified. Furthermore, it is

TT.98, 112.
8F.F.No.7.



SERB OPINION 2006-008
Case No. 2002-REP-06-0116
Page 11 of 12

undisputed that SERB has never certified Local 18 as the exclusive collective-
bargaining representative for the CEOs under § 4117.05.

4. Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as construction equipment operators without their
knowledge or consent?

The record demonstrates that in 1998, the City and Local 18 informed the CEOs
of the prevailing wage rate agreed to by Local 18 and the City o seftle a contempt
action. The CEOs did not consent to the prevailing wage rate agreed upon.

After 1993, the City disputed the prevailing wage rate it was required to pay the
CEOs. The City argued that it was entitled to offset certain items from the private sector
prevailing wage rate. Local 18 then filed a contempt action to compel the City to comply
with the terms of JUOE, supra. In 1996, Local 18 members working for the City voted,
at a meeting called by Local 18 President Snell, on whether to authorize Local 18 to .
negotiate a contract with the City. The members voted no. Thereafter, in 1998, Local
18 and the City resolved their litigated dispute over the calcuiation of the prevailing
wage rate. Local 18 President Dudley Snell and Assistant City Law Director Thomas
Corrigan held a meeting with the CEOs to explain how Local 18 and the City had
calculated the prevailing wage rate.? At this meeting, the CEOs were not asked to
approve or consent to the prevailing wage rate agreed to by Local 18 and the City in
settlement of the contempt action.

5, Did Local 18 faisely inform the City that those persons employed by the City
as construction equipment operators had agreed to a decrease in compensation?

No. No evidence is present in the record that Local 18 informed the City that the
CEOs themselves, as individual employees, had agreed to a decrease in compensation.

6. Were the wages of the construction equipment operators who were appellees
in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, [2004-Ohio-5389,] the result
of collective bargaining between Local 18 and the City? .

No. Collective bargaining cannot be held to have occurred because Local 18
never was the exclusive representative of the CEOs within the meaning of
Chapter 4117. The wages paid to the CEOs were based upon the City Charter
provision requiring the City to pay the prevailing wage rate in the Building Agreement
negotiated between construction unions and private employers. Every witness who
testified confirmed that Local 18 informed the City of the amount of prevailing wages
only, and that Local 18 never was authorized by the CEOs to negotiate terms of
employment.

°F.F. No. 10.
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Furthermore, the City and Local 18 do not dispute that they never entered into a
collective bargaining agresment. The City did not enter into a collective bargaining
agreement with a bargaining unit of CEOs until February 2005, after SERB certified
MCEOLC as the CEOs’ exclusive representative in January 2003.

7. Did the City and Local 18 negotiate and implement a benefits package that
provided the construction equipment operators described above in Paragraph (6) with
equal or better benefits than are provided by the City Charter?

No. No evidence is present in the record that any benefits package was
negotiated or implemented for the CEOs until February 2005, after SERB certified
MCEQCLC as the CEOs’ exclusive representative in January 2003.
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63 Officers and Employees

§ 193

Chapter 37
OFFICERS AND EMPLOYEES

Compensation of Officers and Employees

§ 191

§192 Official Bond

§193 Continuation in Office

§ 194 Oath of Office

§195 Financial Interest in Contracts

§ 196 Hours of Labor

§197 Employment Contracts

§198 Minimum Wage-~Repealed

§198-1  Annuai Rate of Pay to Be Paid Members of
Fire Division—Repealed

§ 198-2  Annual Rate of Pay to Be Paid Members of

: Police Division—Repealed

§199 Continuance of Contracts; Miscellaneous Pro-
visions-—Repealed

§ 199-1 Daylight Savings Time—Repealed

* § 191 Compensation of Officers and Employ-

ees

The salary or compensation of all officers and
employees in the unciassified service of the City
shall be fixed by ordinance, or as may be provided
by ordinance. The salary or compensation of all
other officers and employees shall be fixed by the
appointing authority in accordance with ability,
fitness and seniority within the limits set forth in
the Council’s salary or compensation schedule for
which provision is hereinafter made, The Council
shall by ordinance establish a schedule of com-
pensation for officers and employees in the classi-
fied service, which schedule shall provide for like
compensation for like services and shall provide
minimum and maximum rates (which may be
identical) of salary or compensation for each
grade and classification of positions determined
by the Civil Service Commission under Section
126 of this Charter. Only in the case of employees

" in those classifications for which the Council pro-

vided in 1979 a schedule of compensation in
accordance with prevailing wages paid in the
building and consfruction trades, the schedule

established by the Council shall be in accordance
with the prevailing rates of salary or compensa-
tion for such services. For the guidance of Council
in determining the foregoing schedule the Civil
Service Commission shall prepare salary or com-
pensation schedules, and the Mayor or any direc-
tor may, and when required by Council shall, pre-
pare suggested salary or compensation schedules.

The salary of any officer or member of a board
or commission in the unclassified service of the
City shall not be increased or diminished during
the term for which he was elected or appointed.
Salaries and compensation fixed at the time this
section takes effect shall continue in force until
otherwise fixed as provided in this section. All
fees pertaining to any office shall be paid into the
City Treasury. (Effective February 17, 1981)

§ 192 Official Bond

The Mayor, the Director of Finance, the Com-
missioner of Accounts, the City Treasurer, and
such other officers or employees as the Council
may require so to do, shall give bonds in such
amount and with such surety as may be approved
by the Council. The premium on such bonds may
be paid by the City. (Effective November 9,
1931) '

§ 193 Continuation in Office

All persons holding administrative office,
excepting the office of City Manager, at the time
provisions of this Charter take effect, shall con-
tinue in office and in the performance of their
duties until provisions shall have been made in
accordance therewith for the performance of such
duties or the discontinuance of such office. The
directors of all departments, whether created by
charter or by ordinance, shall continue in office
and in the performance of their duties until their
successors are appointed by the Mayor, as pro-
vided in this Charter, and until their successors
have qualified. The powers which are conferred
and the duties which are imposed upon any
officer, commission, board or department of the
City under the laws of the State shall, if such
office or department is abolished by this Charter,
be thereafter exercised and discharged by the
officer, board or department upon whom or upon
which are imposed corresponding functions, pow-
ers and duties hereunder. (Effective November
9,193D)
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traet, or by separate cvontract for
ecach or anx vembination of said
Heme as the Board of Control shall
determine. Alternate bids for a
period lesxs than a »ear max be
taken if deemed desirably by the
Commisgioner of Purchases and Sop-
plies untl] provision is made far the
reyuirements for the entire yearn.

Section 2. The cogt of said contract
shall- be ¢harged against the proper
appropriation account and the Dirces
tor of Fipnance ghall vertify thereon
the amount of the initial purchase
thereonder, which purchiase,
together with all subseqguent pur-
chases, shall Le made on order of
the Commissioner of Purchoses and
Supplies pursuant to a regulsition
against such contract duely certified
by the Director of Financee,

Section 3, That thiz ordinance is
hereby declared {0 be an emergency
meunsure. and, provided it recelves
the affirmative vote of two-thirds of
2!l the members elected tv Coungil,
it shall take effecl and be in fource
immediately upon its passage and
approval by the Mpyor; otherwilse it
sharll tuke effect and be in foree
from and afler Lhe earliest period
wllowed by faw. .

Pussed September 24, 1979,

Effeetive September 25, 1979,

Ord. No. 1676-TH.

By Councilmen Burten, G&Gets,
Ercso =nd Forbex (by deprrimental
reguest)., . )

An emergency ordingnes to zmend
Section 1 gnd the title of Crilnanes
No. 2851-78, pecped Janmery 8§, 1PTE,

relating to the isenence of a peramlt |

for the copmtruction of -2 spur irack

enmement acrozs Epst 48th Plses,
Whereag, this ordinance con-

stituter 2n emergency MERsure.pro-

viding for the usuel dally cperation

of a municiprl department; now,
therefore, .

Be It ordained by the Counci] of
the City of Cleveland:

Seetlom 1. That Seetion 1 of Or-
dinance MNo. 2851-T8, passed January
g, 1879,\be and the same is hereby
amend to read s follows:

Section 1. Thet the Director of
Public Service be apd he hereby is
anthorized to lssue & permit,
revocable pt the wlll of Councl), to
Hurry Rock and Company, lts suce-
cexsors gnd esslgns for the construe-
tion, melntenance end use of B spur

treck epsement st the following

deseribed location: .

Sftuated in the Clty of Cleveland,
County of Cuyahoga and Btate of
. Ohlo! and known aE being part of
Eret’48th Place and being a strip of
lend 30 feet in width extending 16
feet northeasterly zand 1§ feet

sputhwesterly from the fellowing

described centerline: R

Beginning on the westerly line of
East 4Bth Place gl Its Intersection
with the southerly line of Woopdland
Avenue, SE.; thence southerly elong
seid westerly line of Eest 48th Place
592 feet to the principal place of
beginning of said centeriine; thence
southeegterly In p direct line zbout
E6 reet to e polnt on the easterly line
of East 48th Plece dletant €31 feet
southerly from the southerly line of
Woodland Avenue, 8. E. -

Further, -that the tltle of szid or

dinance be emended to read BB,

ollowe: . .
f An emergency ordinance authortz-

Ing the Director of Public Bervice to
Apstte n permit to Harry Roek' And
_Qompany for the vonstrucilen of 4

spur .track esssment across- East

£Bth Plece. ; -

Sectiom 2. That existing Section 1
of Ordinence No, 2BBl-T8,
Jenuary B, 1979, be and the pame is
hereby repealed. .

Seetion 3 That thla ordinance s
hereby declared to be an emergency
meapure and, provided It recelves
the affirmative vote of two-thirde of
all the members ejected to Ceouncll,
it shall teke effect and be In force
immediately upon its passage and
approval by the Mayor otherwise It
shell teke effect and -be In ferce
from &nd after the earliest period
aliowed by law,

Passed September 24, 1878,
Effective September 25! 18748,

Ord. No, 1682-TB. \ :
By Counellman Forbes (ky depsart-

pasged _

mental requent)..-

1. Asbertor Worker |

2. Asphalt Construction Foreman
3. Asphelt Raker

4. Asphalt Tamper -

5. Boiler Maker

5a Boller Maker—Certified High

Pressure Weider

8. Bricklayer

7. Bricklayer Helper

E. Carpenter

8. Cearpenter Foremsan
10. No Provielon
11. Cement Finiegher

Group 1

An emergeney orédinence {0 amend
Seection of & ee No. 1286-A
pzased June 11, 1878, reiatisg fo
honrly ratex for crefi employeps.

Whereses, this ordlnance con-
stitutes an emergency MeaEure pro-
viding for the usugal dally'operation
of &8 munieipal ‘department; now,
therefore, :

.Be it ordeined by the Councl] of
the City of Clevelend: - :

Section 1. That Sectlon 33 of Or
dinanece No, I266-A-78, pessed June
11, 1879, be and the same i8 hereby
amended to read ez follows:

Section Z8. Hourly Rates—Crafin. '

Compensation for gall persons
employed by the hour in any of the
following claesifieations shall be
fixed by the appointing authority
within the limits establighed In the

12. Construcetion 'Equlpfnent Operator— {

13. Construction Equipment Operator—

Group 2

14. Construct‘io‘n'E‘qulpm'ent Operetor—

Group 3.

15. Construction Equipment Operator—

Group 4

16. Constroetlon Egulpment Operator——

Oller
17. Crene Operator—Electrie
18, Curb Cutter
18. Neo Provizion
2{. Curb Better
21. Electrige! Worker .
22. Electricgl Worker Foreman
23. Gla.z_l_er_ PN
24, Ironworker. -
25, Ironwoerker Foreman
28. Jackhammer Operator
27. Master Mechanic
28. Overhesad Flopdiight
Maintenance Man’
28, Painter

3. Painter ‘Fore man _

3L Palnt SPTQ.J.I Ober-'ator

.32, Paver

33. -Paving Foremen .
34, Plpeflitter :

.35, Pipefltter—Certified High

Pressure Welder -
318, Plipefitter Foreman .
3%, Plpefitier Weilder
8. Plesterer
39, Plumber.
40, . Plumhber Foreman', |
41, .Pounder.+. .. . | ]
42, Roofer. -- " -.. - o
43, "Nv Provigion " =

1516,

followlng sehedule for each
clpeglfication:

Effectlve Min}i- Mxxi-
Date mum muam
>1-79 $ 5.00 - $16.07
5-1-7% ' 5.00 14,35
5-1-7% .. .. .5.00 12.32
5-1-75- . - 0D .. -13,32
8-1-79 500 °  16.06

T 6-1-79 . .00 16.08
5-1-7% 5.00 16.25
5-1-719 5.00 12.87
5-1-78 5.00 16.31
5-1-78 5.00. 17.06
5-1-79 5.00 15.85
5-1-75 ‘5.00, 15.88
5-1-7% 5.00 15.73
5-1-75 5.00 15.38
5-1-70 5.00 14.60
§-1-78 U500 12,10
5-1-79 - 5.00 16.63
5-1-79 5.00 13,85
5-1-79 5.00 13.85
§-1-79 5.00 16.63
5-1-79% 5.00 17.53

5.00 14,88
8-29-79 5.00 16.14
5179 w00 16.28
5.1-79 JBO0 T 17.08
5-1-79 0. 13.32
5-1-70 OO0 - 16.3%
5-1-7h 5.00. 16.63
B-1-79 5.00 14.B3
11-1-79 5.00 15,18
5-1-79 5.00 15.13
11:1-79 5.00 15.48
5-1-79 5.00 15.23
11-1-7% 5.00 15.58
‘ 5-1-7% 5.00 13.66
5178 5.00 "'14.35
5179 .00 16.37
6-1-79 -5.00 16.37
5-1-79 UB00 U 1B.BT
5-1-79 5.00 16,37
b-1-79 B.0D 1e.24
&-1-79 - B.to 16.23
5-1.78 5.00 - 1658
5-1-79 5,00 13.20 -
CURDD 6T

yam
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44, Sheet Metal Worker

45, Sign Pealnter

46, Sign Painter Furemen'

¢7. Superintendent of Construction
_Equlpment und Agphualt Plani

Seectior 2. That exieting Section 33
of Ordinance . No, 1266-A-T9, puzsed
June 11, 1879, be and the sume |4
hereby repegled,

Sention % That this ordinance is
hereby declared to be an emergency
mégsure and, provided il reeelves
the affirmative vote of two-thirds of
ell the members elected ta Counceil,
it shall teke offect and be In force
immediately upon its Daskrage and
approval by the Mayor otherwlae, it
ghull take effect nhd be in force
from and aofter the earliest perlod
allowed by law. .

Pasged Sepiermber 24,1979,

Effective Septembpr 25, 18974,

Ord. Ne, 1654-78.

By Ceounellmen Trenten =and

Forbes (by departmental reguesi),

An emergemey grilnance guthoriz.
Img the Director of Port Contrel to
enter info A Lezse By Way of Con-
cekzlon with Midway Aiflines for of-
fice nnd related zpace at Burke
Lekefront Alrport,

Whereas, Mldway Alriines re-
guires the use of certein office and
related operetions space in the West
Concourse at Burke Lpkefront Alr-
port in -connection with its alr car-
rier operations; and,

Whereas, the City. of -Cleveland
desiree to leass such spece to Mid-
way for such purpose in furtherance
of the public purpoee of providing
fuclilities in nid of alr commerce; and

Whereas,- this ordlnance con-
stitute=z an emergency measure pro-
viding for the ususal dally cperaticn
e!f & municipal department; now,
therefore.

Be it ordained by the Council of
the Chy of Cleveland:

Sectior 1. That any . provision of
the Codified Ordinances of
Cleveland, Ohio, 1976 to the contrary
notwithstanding, the,.Director of
Port Centrol be and sald. Director
hereby 18 puthorlzed to enter into s
Lease By Way of Concession wlith
Midway Alrlines for the use and oc-
cupancy .of approximately 1560

. Byunre feet of office and beagpage

space and approximetely 250 square
feet of ticket ,counter, beggege
handiing--and Becurity screening
aresn epace, gll in-the West Con-
course at Burke Lakefront Alrport
in connectlon with jts alr cerrier
operations; gt a rental rate of $8.00
rer square’ foot per- yeéar for a one
(1) year term commencing upon ex-
ecution. | -

Seetion 2, Thet the Liease authorlz-
ed hereby shall puthorize the use o”
public alr operztions eresk pt the
Alrport in common wlth.other usern
et the then, prevaillng landing, park
ing and other fees and -rates, shel
be prepared by the Director of Law
and =shell -econtaln such sadditiona
conditions snd proviaslons me he
deermns necessary to protect anc
benetit the public interest,

geetion £ Thel Lhis ordinance Is
heréby deelared to be an emergency
medsure and, provided
the affirmnative vote of two-thlrde of
gll the members elected to Councll,
it ehell teke effect apd be in force
Immediately  upon !t paesage and
wpproval by the Mayour; otherwise, it
ehail take effect end be in force

It recelves-

Effective Mimi- Maxl-
Date mum mum
5-1-79 5,00 16.22
5-1-78 5.00 13.98
5-1-79 .04 14.98

5.0 16.44

trom and after the earliest period
ellowed by law.
Peeged September 24, 15879,
Effective September 25, 1978,

Ord, No. 1886-78. .

By Councilmen Trenton and
Forbex (by departmental request),

An emergency ordinenee pathortz-
ing and direeting the rental by re-
guirement contreet of Enow remdoval
eguipment, with operateors, for the
Division of Alrports, Department of
Port Control.

Whereas, this ordinance con-
etitutes an emergency MERBUre pro-

viding for the usuzl 2=zily operation -

department; now,

of a ‘municipal
therefore, ,

Be it ordalned by the Couneil of
the City of Cieveland:

Seetlonm 1. That the Director of
Port Control be and hereby is
suthorized mnd directed to make &
written requirement contract in ae-
cordance with the Charter and the
Codified Ordinances of Cleveland,
Ohio 1%76, for the reguirements for
the necessary items of rental of
gnow removal equipment, with
operators, for the period November
16, 1979, through March. 21, 1880, in
the approximate emount ap procured
during the preceding such perled, to
be procured by the Commlssioner of
Purcheses and Supplies upon & unit
basle for the Dilvielon of Alrports,
Department of Port Control.

Bids gheli be tzken In such meaen-
ner aB to permit en-award to mede
faor all items g8 a Bingle contract, or
by separate contract for each or any
combinetion of -'sajd itermne as .the
Board of Control shell deterimine.

Section 2. Thet the costs of seid

. contraect ghall be charged. agelinst
. the preper appropriztion sccount

end the Director of Finance shall
certify thereon the amount of the in-
itial purchase théreunder, which
purcheee, together with ai} subse-

guent purcheses, shell be.rande on-

order of the Commissioner of Pur-
chages and Supplies pursuent to a
reguisltion agalnsgt such contract du-
ly eertified by: the Diréctor of
Finance. .

Seption. 3. That this ordinance s
hereby declared to be BT emergency
mensure and, provided It receives
the afflrmatlve vote of two-thirds of
gl]l the members elected to Council,
it shall teke effect end be in force
immediately upon iis parsage and
approvel by the Mayor; otherwige 1t
shall teke effect and be in force
from and after the earliest peried
nllowed by law,

Papsed Seprember 24, 1878,

Effective Seplembor 25, 1879,

Ord. No. 1873-78, ’

By Councillmen Forbes (by depari-
mental reguest). ' .

Ap emergency ordigkbce to issune
noten in the aggregale prinecipal
emount of One Milllon Five Hundred

Thousznd Dollars {¥1,500,008,00) In

anticlpation of the isnuapes of bondsx
for the purpomse of providimg funds
for improving streets, ropds, mlicys
and boulevirds im the Clty eof
Clevelagd by grading, drsinlng,
eurbing, paving, recertacing, exten-

1517

.that a note

ging =2zd widenlpg and otherwice
improving the ezme,

Wherear, pursweenl to Ordinence
Nok. 638-TT and, 1073-78, passed by the
Counctl of the Clity of Cleveland (the
“Council’) on April 25, 1877 and May
15, 1878, regpectively, notes in the
aggregite principal amount of One
Million Five Hundred Thousend
Dollare ($1,500,000.00) were suthoriz-
ed for the purpose hereinafter stated
and, under the authority of eald or-
dinances, there is ocutgtanding a note

in the prinecipal amount of One
Mlllion Flve Hundred Thoueand
Dollare ($1,500,000.00) which e

dated October 6, 1978 and metures
October §, 1979; and

Whereas, thie Council has deter-
mined thet said ocutstanding note
should be renewed by the issuence
of new notes in anticlpation of the
iesuance of bonde; and

Wheregas, it has heretofore been
duly certified to the Council thet the
eptimated life of the property, aeset
or improvement proposed to be =ae-
guired or constructed from the pro-
ceeds of the bonde hereinafter refer-
red to 18 atl leagt five (5) years, and
it hes heretofore been further duly
certified that the meximum matority
uf sald bonde is Lweniy (20) years,
based upon the welghtied average of
the amounts aliveated 1o the several
clegses of improvements aa set forth
In such certificetion, which alloca-
tivn 18 hereby approved and eonfirm-
ed, and that the maximum maturlty
af Tiotes iesued in eanticvipation
thereof ls elght (8} years from the
date of the original nutes isgued for
such purpose; provided, however,
thit If sald noies ure sold at private
gile, then thelr maximurm maturity
may notl exceed prne (1) year and

. Whereas, thiz Ordinance con-
atitules An emergency Measure pro-
viding for the |mmediale preserva-

<tion of the publle property, health

and eafety of the Clty of Cleveland
{the "City") and ita inhabitants in
in anticipation of the.
bonds hereinafter referred to in
about to mature and musl be renew-
ed with the proceeds of the notes
hereln authorized; now, therefure,

- Be It vrdeined by the Councl] of
the City of Cleveland. State of Ohlo:

Sectlon 1, That it iz deemed
necessury 1o f(gsue bunde (the
“Bonds™) of .the Clty in the ag-
gregale principal amount of One
Miliion Flve Hundred Thousand
Dollars %1,600,000.00) four the pur-
pose of providing funds for improv-
Ing slreets, ruads, alleys and
bpuleverds in The City by grading,
drulning, curbing, paving, resurfac-
ing.” extending and wldenlng and
otherwise |mproving the game
the pauyment of such expenses ag wrv
Ineurred in connectiun with the (s
Buanece and euzle of ‘Lthe Bonde for
such purpose,

Section 2. That the Bondg shall be
iestied pursuant te the provislons of
the Constitution of the State of Ohiuo,
the Uniform Bend Luw, Chapler 133
¢f the Revised Code of the State of
Ohiv, the Charter of the City of
Clevelund and Chapter 177 of the
Codifted "Ordinances ‘of Cleveland,
Ohlo, 1976, us umended, in the LYo
gregale principal amount of One
Milllen Flve Hundred Thousand
Dollars {$1.5000,000.00) for the pur-
poBe aforeguld. The Bonds shall. be
deulg’t}u.ted "SBtreets Improvement
Bonds™; shall be of the denomination
of Five Thouzand Dollure ($5,000.00 )
each or uny multliple thereof ehall
be dated approximuately October 1,
158 ehall bewr intereet ot the rate

und




CONSTITUTION OF THE STATE OF OHIO - § 26 http://66.161.141.176/cgi-bin/texis/web/ohconst/+dww...

| § 26
CONSTITUTION OF THE STATE OF OHIO

Article Il - Legislative
§ 26 What laws to have a uniform operation

§ 26 What laws to have a uniform operation

All laws, of a general nature, shall have a uniform operation throughout the state; nor,
shall any act, except such as relates to public schools, be passed, to take effect upon the
approval of any other authority than the general assembly, except, as otherwise provided in
this constitution.
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§ 34

CONSTITUTION OF THE STATE OF OHIO
Article Il - Legislative
§ 34 Welfare of employees

§ 34 Welfare of employees

Laws may be passed fixing and regulating the hours of labor, establishing a minimum
wage, and providing for the comfort, health, safety and general welfare of all employes; and
no other provision of the constitution shall impair or limit this power.
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§3

CONSTITUTION OF THE STATE OF OHIO
Article IV - Judicial

§ 3 Court of appeals

§ 3 Court of appeals

(A) The state shall be divided by law into compact appellate districts in each of which
there shall be a court of appeals consisting of three judges. Laws may be passed increasing
the number of judges in any district wherein the volume of business may require such
additional judge or judges. In districts having additional judges, three judges shall
participate in the hearing and disposition of each case. The court shall hold sessions in each
county of the district as the necessity arises. The county commissioners of each county shall
provide a proper and convenient place for the court of appeals to hold court.

(B)(1) The courts of appeals shall have original jurisdiction in the following:
(a) Quo warranto;

(b) Mandamus;

(c) Habeas corpus;

(d) Prohibition;

(¢) Procedendo;
(f) In any cause on review as may be necessary to its complete determination.

(2) Courts of appeals shall have such jurisdiction as may be provided by law to review
and affirm, modify, or reverse judgments or final orders of the courts of record inferior to
the court of appeals within the district, except that courts of appeals shall not have
jurisdiction to review on direct appeal a judgment that imposes a sentence of death. Courts
of appeals shall have such appellate jurisdiction as may be provided by law to review and
affirm, modify, or reverse final orders or actions of administrative officers or agencies.

(3) A majority of the judges hearing the cause shall be necessary to render a judgment.
Judgments of the courts of appeals are final except as provided in section 2(B)(2) of this
article. No judgment resulting from a trial by jury shall be reversed on the weight of the
evidence except by the concurrence of all three judges hearing the cause.

1 (4) Whenever the judges of a court of appeals find that a judgment upon which they have
\ agreed is in conflict with a judgment pronounced upon the same question by any other court
E of appeals of the state, the judges shall certify the record of the case to the supreme court for
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review and final determination.

(C) Laws may be passed providing for the reporting of cases in the courts of appeals.
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§3

CONSTITUTION OF THE STATE OF OHIO
Article XVIII - Municipal Corporations

§ 3 Powers

§ 3 Powers

Municipalities shall have authority to exercise all powers of local self-government and to
adopt and enforce within their limits such local police, sanitary and other similar regulations,
as are not in conflict with general laws.

© Lawriter Corporation. All rights reserved.

The Casemaker™ Online database is a compilation exclusively owned by Lawriter
Corporation. The database is provided for use under the terms, notices and conditions as
expressly stated under the online end user license agreement to which all users assent in
order to access the database.

12/12/2006 12:46 PM



~CONSTITUTION OF THE STATE OF CHIO - § 7 http://66.161.141.176/cgi-bin/texis/web/ohconst/+lww...

|

? 7
| §

CONSTITUTION OF THE STATE OF OHIO
| Article XVIII - Municipal Corporations

§ 7 Home rule

§ 7 Home rule

Any municipality may frame and adopt or amend a charter for its government and may,
subject to the provisions of section 3 of this article, exercise thereunder all powers of local
self-government.
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§ 2731.01

Statutes & Session Law

TITLE [27] XXVII COURTS -- GENERAL PROVISIONS -- SPECIAL REMEDIES
CHAPTER 2731: MANDAMUS

2731.01 Mandamus defined.

2731.01 Mandamus defined.

Mandamus is a writ, issued in the name of the state to an inferior tribunal, a corporation,
l board, or person, commanding the performance of an act which the law specially enjoins as
| a duty resulting from an office, trust, or station.

| ' Effective Date: 10-01-1953
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§ 2731.02
Statutes & Session Law
TITLE [27] XXVI| COURTS -- GENERAL PROVISIONS -- SPECIAL REMEDIES

CHAPTER 2731: MANDAMUS
2731.02 Courts authorized to issue writ - contents.

2731.02 Courts authorized to issue writ - contents.

The writ of mandamus may be allowed by the supreme court, the court of appeals, or the
| court of common pleas and shall be issued by the clerk of the court in which the application
| is made. Such writ may issuc on the information of the party beneficially interested.

i Such writ shall contain a copy of the petition, verification, and order of allowance.

Effective Date: 10-01-1953
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| § 2731.05
Statutes & Session Law
( TITLE [27] XXVII COURTS -- GENERAL PROVISIONS -- SPECIAL REMEDIES
CHAPTER 2731: MANDAMUS
) 2731.05 Adequacy of law remedy bar to writ.

2731.05 Adeguacy of law remedy bar to writ.

The writ of mandamus must not be issued when there is plain and adequate remedy in
the ordinary course of the law.

Effective Date: 10-01-1953

© Lawriter Corporation. All rights reserved.

The Casemaker™ Online database is a compilation exclusively owned by Lawriter
Corporation. The database is provided for use under the terms, notices and conditions as
expressly stated under the online end user license agreement to which all users assent in
order to access the database.

1‘ of 1 12/12/2006 12:49 PM



Jtatutes & Session Law - 2731.10 hitp://66.161.141.176/cgi-bin/texis/web/ohstat/+bwwB...

§ 2731.10

Statutes & Session Law

TITLE [27] XXVII COURTS -- GENERAL PROVISIONS -- SPECIAL REMEDIES
CHAPTER 2731: MANDAMUS -

2731.10 Peremptory writ allowed on failure to answer.

2731.10 Peremptory writ allowed on failare to answer.

If no answer is made to an alternative writ of mandamus, a peremptory mandamus must
; be allowed against the defendant.

Effective Date: 10-01-1953
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}

| § 2731.09
Statutes & Session Law
! TITLE [27] XXVII COURTS -- GENERAL PROVISIONS -- SPECIAL REMEDIES
CHAPTER 2731: MANDAMUS
t 2731.09 Pleadings - effect.

2731.09 Pleadings - effect.

* On the return day of an alternative writ of mandamus, or such further day as the court
allows, the defendant may answer as in a civil action. If the writ is allowed by a single judge,
said defendant may demur.

The plaintiff may demur to the answer or reply to new matter therein, and the defendant
may demur to the reply, as in a civil action.

The pleadings have the same effect, must be construed, may be amended, and issues of
fact made by them must be tried, and further proceedings thereon had, in the same manner as
in civil actions.

Effective Date: 10-01-1953
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§ 4117.01

Statutes & Session Law

TITLE [41] XLI LABOR AND INDUSTRY

CHAPTER 4117: PUBLIC EMPLOYEES' COLLECTIVE BARGAINING
4117.01 Public employees’ collective bargaining definitions.

4117.01 Public employees' collective bargaining definitions.
As used in this chapter:

N (A) "Person,” in addition to those included in division (C) of section 1.59 of the Revised
Code, includes employee organizations, public employees, and public employers.

(B) "Public employer" means the state or any political subdivision of the state located
entirely within the state, including, without limitation, any municipal corporation with a
population of at least five thousand according to the most recent federal decennial census;
county; township with a population of at least five thousand in the unincorporated area of
the township according to the most recent federal decennial census; school district;
governing authority of a community school established under Chapter 3314. of the Revised
Code; state institution of higher learning; public or special district; state agency, authority,
commission, or board; or other branch of public employment.

(C) "Public employee" means any person holding a position by appointment or
employment in the service of a public employet, including any person working pursuant fo a
contract between a public employer and a private employer and over whom the national
labor relations board has declined jurisdiction on the basis that the involved employees are
employees of a public employer, except:

(1) Persons holding elective office;

(2) Employees of the general assembly and employees of any other legislative body of
| the public employer whose principal duties are directly related to the legislative functions of
the body;

(3) Employees on the staff of the governor or the chief executive of the public employer
whose principal duties are directly related to the performance of the executive functions of
the governor or the chief executive;

(4) Persons who are members of the Ohio organized militia, while training or performing
duty under section 5919.29 or 5923.12 of the Revised Code;

(5) Employees of the state employment relations board;

(6) Confidential employees;
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(7) Management level employees;

(8) Employees and officers of the courts, assistants to the attorney general, assistant
prosecuting attorneys, and employees of the clerks of courts who perform a judicial
function;

(9) Employees of a public official who act in a fiduciary capacity, appointed pursuant to
section 124.11 of the Revised Code;

(10) Supervisors;

(11) Students whose primary purpose is educational training, including graduate
assistants or associates, residents, interns, or other students working as part-time public
employees less than fifty per cent of the normal year in the employee's bargaining unit;

(12) Employees of county boards of election;

(13) Seasonal and casual employees as determined by the state employment relations
board,

(14) Part-time faculty members of an institution of higher education;

(15) Employees of the state personnel board of review;

(16) Participants in a work activity, developmental activity, or alternative work activity
: under sections 5107.40 to 5107.69 of the Revised Code who perform a service for a public
l employer that the public employer needs but is not performed by an employee of the public
employer if the participant is not engaged in paid employment or subsidized employment
’ pursuant to the activity;

(17) Employees included in the career professional service of the department of
} transportation under section 5501.20 of the Revised Code;

(18) Employees of community-based correctional facilities and district community-based
correctional facilities created under sections 2301.51 to 2301.58 of the Revised Code who
are not subject to a collective bargaining agreement on June 1, 2005,

(D) "Employee organization" means any labor or bona fide organization in which public
employees participate and that exists for the purpose, in whole or in part, of dealing with
public employers concerning grievances, labor disputes, wages, hours, terms, and other
conditions of employment.

(E) "Exclusive representative” means the employee organization certified or recognized
as an exclusive representative under section 4117.05 of the Revised Code.

(F) "Supervisor" means any individual who has authority, in the interest of the public
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employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or
discipline other public employees; to responsibly direct them; to adjust their grievances; or
to effectively recommend such action, if the exercise of that authority is not of a merely
routine or clerical nature, but requires the use of independent judgment, provided that:

(1) Employees of school districts who are department chairpersons or consulting
teachers shall not be deemed supervisors;

(2) With respect to members of a police or fire department, no person shall be deemed a
supervisor except the chief of the department or those individuals who, in the absence of the
chief, are authorized to exercise the authority and perform the duties of the chief of the
department. Where prior to June 1, 1982, a public employer pursuant to a judicial decision,
rendered in litigation to which the public employer was a party, has declined to engage in
collective bargaining with members of a police or fire department on the basis that those
members are supervisors, those members of a police or fire department do not have the
rights specified in this chapter for the purposes of future collective bargaining. The state
employment relations board shall decide all disputes concerning the application of division
(F)(2) of this section.

(3) With respect to faculty members of a state institution of higher education, heads of
departments or divisions are supervisors; however, no other faculty member or group of
faculty members is a supervisor solely because the faculty member or group of faculty
members participate in decisions with respect to courses, curriculum, personnel, or other
matters of academic policy;

(4) No teacher as defined in section 3319.09 of the Revised Code shall be designated as
a supervisor or a management level employee unless the teacher is employed under a
contract governed by section 3319.01, 3319.011, or 3319.02 of the Revised Code and is
assigned to a position for which a license deemed to be for administrators under state board
rules is required pursuant to section 3319.22 of the Revised Code.

(G) "To bargain collectively" means to perform the mutual obligation of the public
employer, by its representatives, and the representatives of its employees to negotiate in
good faith at reasonable times and places with respect to wages, hours, terms, and other
conditions of employment and the continuation, modification, or deletion of an existing
provision of a collective bargaining agreement, with the intention of reaching an agreement,
or to resolve questions arising under the agreement. "To bargain collectively” includes
executing a written contract incorporating the terms of any agreement reached. The
obligation to bargain collectively does not mean that either party is compelled to agree to a
proposal nor does it require the making of a concession. '

(H) "Strike" means continuous concerted action in failing to report to duty; willful
absence from one's position; or stoppage of work in whole from the full, faithful, and proper
performance of the duties of employment, for the purpose of inducing, influencing, or
i coercing a change in wages, hours, terms, and other conditions of employment. "Strike"
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does not include a stoppage of work by employees in good faith because of dangerous or
unhealthful working conditions at the place of employment that are abnormal to the place of
employment.

(I) "Unauthorized strike" includes, but is not limited to, concerted action during the term
or extended term of a collective bargaining agreement or during the pendency of the
settlement procedures set forth in section 4117.14 of the Revised Code in failing to report to
duty; willful absence from one's position; stoppage of work; slowdown, or abstinence in
whole or in part from the full, faithful, and proper performance of the duties of employment
for the purpose of inducing, influencing, or coercing a change in wages, hours, terms, and
other conditions of employment. "Unauthorized strike" includes any such action, absence,
stoppage, slowdown, or abstinence when done partially or intermittently, whether during or
after the expiration of the term or extended term of a collective bargaining agreement or
during or after the pendency of the settlement procedures set forth in section 4117.14 of the
Revised Code.

(J) "Professional employee" means any employee engaged in work that is predominantly
intellectual, involving the consistent exercise of discretion and judgment in its performance
and requiring knowledge of an advanced type in a field of science or learning customarily
acquired by a prolonged course in an institution of higher learning or a hospital, as
distinguished from a general academic education or from an apprenticeship; or an employee
who has completed the courses of specialized intellectual instruction and is performing
related work under the supervision of a professional person to become qualified as a
professional employee.

(K) "Confidential employee" means any employee who works in the personnel offices of
a public employer and deals with information to be used by the public employer in collective
bargaining; or any employee who works in a close continuing relationship with public
officers or representatives directly participating in collective bargaining on behalf of the
employer.

(L) "Management level employee" means an individual who formulates policy on behalf
of the public employer, who responsibly directs the implementation of policy, or who may
reasonably be required on behalf of the public employer to assist in the preparation for the
conduct of collective negotiations, administer collectively negotiated agreements, or have a
major role in personnel administration. Assistant superintendents, principals, and assistant
principals whose employment is governed by section 3319.02 of the Revised Code are
management level employees. With respect to members of a faculty of a state institution of
higher education, no person is a management level employee because of the person's
j involvement in the formulation or implementation of academic or institution policy.

(M) "Wages" means hourly rates of pay, salaries, or other forms of compensation for
services rendered.

(N) "Member of a police department” means a person who is in the employ of a police
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department of a municipal corporation as a full-time regular police officer as the result of an
appointment from a duly established civil service eligibility list or under section 737.15 or
737.16 of the Revised Code, a full-time deputy sheriff appointed under section 311.04 of the
Revised Code, a township constable appointed under section 509.01 of the Revised Code, or
a member of a township police district police department appointed under section 505.49 of
the Revised Code.

(O) "Members of the staie highway patrol" means highway patrol troopers and radio
operators appointed under section 5503.01 of the Revised Code.

(P) "Member of a fire department” means a person who is in the employ of a fire
department of a municipal corporation or a township as a fire cadet, full-time regular
firefighter, or promoted rank as the result of an appointment from a duly established civil
service eligibility list or under section 505.38, 709.012, or 737.22 of the Revised Code.

(Q) "Day" means calendar day.

Effective Date: 12-13-2002; 12-30-2004; 06-27-2005; 03-30-2006; 10-12-2006
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§ 4117.05

Statutes & Session Law

TITLE [41] XLI LABOR AND INDUSTRY

CHAPTER 4117: PUBLIC EMPLOYEES' COLLECTIVE BARGAINING

4117.05 Employee organization to hecome exclusive representative - procedure.

4117.05 Employee organization to become exclusive representative - procedure.

(A) An employee organization becomes the exclusive representative of all the public
employees in an appropriate unit for the purposes of collective bargaining by either:

(1) Being certified by the state employment relations board when a majority of the voting
employees in the unit select the employee organijzation as their representative in a
board-conducted election under section 4117.07 of the Revised Code;

(2) Filing a request with a public employer with a copy to the state employment relations
board for recognition as an exclusive representative. In the request for recognition, the
employee organization shall describe the bargaining unit, shall allege that a majority of the
employees in the bargaining unit wish to be represented by the employee organization, and
shall support the request with substantial evidence based on, and in accordance with, rules
prescribed by the board demonstrating that a majority of the employees in the bargaining
unit wish to be represented by the employee organization. Immediately upon receipt of a
request, the public employer shall either request an election under division (A)(2) of section
4117.07 of the Revised Code, or take the following action:

(a) Post notice in each facility at which employees in the proposed unit are employed,
setting forth the description of the bargaining unit, the name of the employee organization
requesting recognition, and the date of the request for recognition, and advising employees
that objections to certification must be filed with the state employment relations board not
later than the twenty-first day following the date of the request for recognition;

(b) Immediately notify the state employment relations board of the request for
recognition.

The state employment relations board shall certify the employee organization filing the
request for recognition on the twenty-second day following the filing of the request for
recognition, unless by the twenty-first day following the filing of the request for recognition
it receives:

(i) A petition for an election from the public employer pursuant to division (A}(2) of
section 4117.07 of the Revised Code;

(ii) Substantial evidence based on, and in accordance with, rules prescribed by the board
[ demonstrating that a majority of the employees in the described bargaining unit do not wish
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to be represented by the employee organization filing the request for recognition;

(iii) Substantial evidence based on, and in accordance with, rules prescribed by the board
from another employee organization demonstrating that at least ten percent of the employees
in the described bargaining unit wish to be represented by such other employee organization;
or

(iv) Substantial evidence based on, and in accordance with, rules prescribed by the board
indicating that the proposed unit is not an appropriate unit pursuant to section 4117.06 of the
Revised Code.

(B) Nothing in this section shall be construed to permit a public employer to recognize,
or the state employment relations board to certify, an employee organization as an exclusive
representative under Chapter 4117. of the Revised Code if there is in effect a lawful written
agreement, contract, or memorandum of understanding between the public employer and
another employee organization which, on the effective date of this section, has been
recognized by a public employer as the exclusive representative of the employees in a unit or
which by tradition, custom, practice, election, or negotiation has been the only employee
organization representing all employees in the unit; this restriction does not apply to that
period of time covered by any agreement which exceeds three years. For the purposes of this
section, extensions of agreement do not affect the expiration of the original agreement.

Effective Date: 04-01-1984
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§ 4117.08

Statutes & Session Law

TITLE [41] XLI LABOR AND INDUSTRY

CHAPTER 4117: PUBLIC EMPLOYEES' COLLECTIVE BARGAINING
4117.08 Matters subject to collective bargaining.

’ 4117.08 Matters subject to collective bargaining,

(A) All matters pertaining to wages, hours, or terms and other conditions of employment
{ and the continuation, modification, or deletion of an existing provision of a collective
bargaining agreement are subject to collective bargaining between the public employer and
the exclusive representative, except as otherwise specified in this section and division (E) of
1 section 4117.03 of the Revised Code.

(B) The conduct and grading of civil service examinations, the rating of candidates, the
establishment of eligible lists from the examinations, and the original appointments from the
eligible lists are not appropriate subjects for collective bargaining.

(C) Unless a public employer agrees otherwise in a collective bargaining agreement,
nothing in Chapter 4117. of the Revised Code impairs the right and responsibility of each
public employer to:

(1) Determine matters of inherent managerial policy which include, but are not limited to
| areas of discretion or policy such as the functions and programs of the public employer,
| standards of services, its overall budget, utilization of technology, and organizational
structure;

(2) Direct, supervise, evaluate, or hire employees;
(3) Maintain and improve the efficiency and effectiveness of governmental operations;

! (4) Determine the overall methods, process, means, or personnel by which governmental
operations are to be conducted;

(5) Suspend, discipline, demote, or discharge for just cause, or lay off, transfer, assign,
schedule, promote, or retain employees;

(6) Determine the adequacy of the work force;
(7) Determine the overall mission of the employer as a unit of government;
(8) Effectively manage the work force;

(9) Take actions to carry out the mission of the public employer as a governmental unit.

12/12/2006 12:54 PM

[ —
o

ey

o




|

20f2

“ratutes & Session Law - 4117.08 http://66.161.141,176/cgi-bin/texis/web/ohstat/+1wwB...

The employer is not required to bargain on subjects reserved to the management and
direction of the governmental unit except as affect wages, hours, terms and conditions of
employment, and the continuation, modification, or deletion of an existing provision of a
collective bargaining agreement., A public employee or exclusive representative may raise a
legitimate complaint or file a grievance based on the collective bargaining agreement.

Effective Date: 04-01-1984; 09-29-2005
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Statutes & Session Law

TITLE [41] XL! LABOR AND INDUSTRY

CHAPTER 4117: PUBLIC EMPLOYEES' COLLECTIVE BARGAINING
4117.09 Parties to execute written agreement - provisions of agreement.

4117.09 Parties to execute written agreement - provisions of agreement.

(A) The parties to any collective bargaining agreement shall reduce the agreement to
! writing and both execute it.

(B) The agreement shall contain a provision that:

(1) Provides for a grievance procedure which may culminate with final and binding
arbitration of unresolved grievances, and disputed interpretations of agreements, and which
is valid and enforceable under its terms when entered into in accordance with this chapter.
No publication thereof is required to make it effective. A party to the agreement may bring
suits for violation of agreements or the enforcement of an award by an arbitrator in the court
of common pleas of any county wherein a party resides or transacts business.

(2) Authorizes the public employer to deduct the periodic dues, initiation fees, and
assessments of members of the exclusive representative upon presentation of a written
deduction authorization by the employee.

(C) The agreement may contain a provision that requires as a condition of employment,
on or after a mutually agreed upon probationary period or sixty days following the beginning
of employment, whichever is less, or the effective date of a collective bargaining agreement,
whichever is later, that the employees in the unit who are not members of the employee
organization pay to the employee organization a fair share fee. The arrangement does not
| require any employee to become a member of the employee organization, nor shall fair share

fees exceed dues paid by members of the employee organization who are in the same
1 bargaining unit. Any public employee organization representing public employees pursuant
j to this chapter shall prescribe an internal procedure to determine a rebate, if any, for
nonmembers which conforms to federal law, provided a nonmember makes a timely demand
on the employee organization. Absent arbitrary and capricious action, such determination is
conclusive on the parties except that a challenge to the determination may be filed with the
state employment relations board within thirty days of the determination date specifying the
arbitrary or capricious nature of the determination and the board shall review the rebate
determination and decide whether it was arbitrary or capricious. The deduction of a fair
share fee by the public employer from the payroll check of the employee and its payment to
the employee organization is automatic and does not require the written authorization of the
employee.

The internal rebate procedure shall provide for a rebate of expenditures in support of
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partisan politics or ideological causes not germaine [germane] fo the work of employee
organizations in the realm of collective bargaining,

Any public employee who is a member of and adheres to established and traditional
tenets or teachings of a bona fide religion or religious body which has historically held

- conscientious objections 1o joining or financially supporting an employee organization and

which is exempt from taxation under the provisions of the Internal Revenue Code shall not
be required to join or financially support any employee organization as a condition of
employment, Upon submission of proper proof of religious conviction to the board, the
board shall declare the employee exempt from becoming a member of or financially
supporting an employee organization. The employee shall be required, in lieu of the fair
share fee, to pay an amount of money equal to the fair share fee to a nonreligious charitable
fund exempt from taxation under section 501(c)(3) of the Internal Revenue Code mutually
agreed upon by the employee and the representative of the employee organization to which
the employee would otherwise be required to pay the fair share fee. The employee shall
furnish to the employee organization written receipts evidencing such payment, and failure
to make the payment or furnish the receipts shall subject the employee to the same sanctions
as would nonpayment of dues under the applicable collective bargaining agreement.

No public employer shall agree to a provision requiring that a public employee become a
member of an employee organization as a condition for securing or retaining employment.

(D) As used in this division, "teacher" means any employee of a school district certified
to teach in the public schools of this state.

The agreement may contain a provision that provides for a peer review plan under which
teachers in a bargaining unit or representatives of an employee organization representing
teachers may, for other teachers of the same bargaining unit or teachers whom the employee
organization represents, participate in assisting, instructing, reviewing, evaluating, or
appraising and make recommendations or participate in decisions with respect to the
retention, discharge, renewal, or nonrenewal of, the teachers covered by a peer review plan,

The participation of teachers or their employee organization representative in a peer
review plan permitted under this division shall not be construed as an unfair labor practice
under this chapter or as a violation of any other provision of law or rule adopted pursuant
thereto.

(E) No agreement shall contain an expiration date that is later than three years from the
date of execution. The partics may extend any agreement, but the extensions do not affect
the expiration date of the original agreement.

Effective Date: 03-01-1990
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§ 411710
- Statutes & Session Law
TITLE [41] XLi LABOR AND INDUSTRY
CHAPTER 4117: PUBLIC EMPLOYEES' COLLECTIVE BARGAINING
4117.10 Terms of agreement.

4117.10 Terms of agreement.

(A) An agreement between a public employer and an exclusive representative entered
I into pursuant to this chapter governs the wages, hours, and terms and conditions of public
N employment covered by the agreement. If the agreement provides for a final and binding
arbitration of grievances, public employers, employees, and employee organizations are
subject solely to that grievance procedure and the state personnel board of review or civil
service commissions have no jurisdiction to receive and determine any appeals relating to
| matters that were the subject of a final and binding grievance procedure. Where no
| agreement exists or where an agreement makes no specification about a matter, the public
employer and public employees are subject to all applicable state or local laws or ordinances
pertaining to the wages, hours, and terms and conditions of employment for public
employees. Laws pertaining to civil rights, affirmative action, unemployment compensation,
workers' compensation, the retirement of public employees, and residency requirements, the
minimum educational requirements contained in the Revised Code pertaining to public
education including the requirement of a certificate by the fiscal officer of a school district
pursuant to section 5705.41 of the Revised Code, the provisions of division (A) of section
124.34 of the Revised Code governing the disciplining of officers and employees who have
been convicted of a felony, and the minimum standards promulgated by the state board of
education pursuant to division (D) of section 3301.07 of the Revised Code prevail over
conflicting provisions of agreements between employee organizations and public employers.
The law pertaining to the leave of absence and compensation provided under section
5923.05 of the Revised Code prevails over any conflicting provisions of such agreements if
the terms of the agreement contain benefits which are less than those contained in that
section or the agreement contains no such terms and the public authority is the state or any
agency, authority, commission, or board of the state or if the public authority is another
entity listed in division (B) of section 4117.01 of the Revised Code that elects to provide
i leave of absence and compensation as provided in section 5923.05 of the Revised Code.
Except for sections 306.08, 306.12, 306.35, and 4981.22 of the Revised Code and
arrangements entered into thereunder, and section 4981.21 of the Revised Code as necessary
to comply with section 13(c) of the "Urban Mass Transportation Act of 1964," 87 Stat. 295,
49 U.S.C.A. 1609(c), as amended, and arrangements entered into thereunder, this chapter
prevails over any and all other conflicting laws, resolutions, provisions, present or future,
l except as otherwise specified in this chapter or as otherwise specified by the general
assembly. Nothing in this section prohibits or shall be construed to invalidate the provisions
1 of an agreement establishing supplemental workers' compensation or unemployment
compensation benefits or exceeding minimum requirements contained in the Revised Code
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pertaining to public education or the minimum standards promulgated by the state board of
education pursuant to division (D) of section 3301.07 of the Revised Code.

(B) The public employer shall submit a request for funds necessary to implement an
agreement and for approval of any other matter requiring the approval of the appropriate
legislative body to the legislative body within fourteen days of the date on which the parties
finalize the agreement, unless otherwise specified, but if the appropriate legislative body is
not in session at the time, then within fourteen days after it convenes. The legislative body
must approve or reject the submission as a whole, and the submission is deemed approved if
the legislative body fails to act within thirty days after the public employer submits the
agreement. The parties may specify that those provisions of the agreement not requiring
action by a legislative body are effective and operative in accordance with the terms of the
agreement, provided there has been compliance with division (C) of this section. If the
legislative body rejects the submission of the public employer, either party may reopen all or
part of the entire agreement.

As used in this section, "legislative body" includes the governing board of a municipal
corporation, school district, college or university, village, township, or board of county
commissioners or any other body that has anthority to approve the budget of their public
jurisdiction and, with regard to the state, "legislative body" means the controlling board.

(C) The chief executive officer, or the chief executive officer's representative, of cach
municipal corporation, the designated representative of the board of education of each
school district, college or university, or any other body that has authority to approve the
budget of their public jurisdiction, the designated representative of the board of county
commissioners and of each elected officeholder of the county whose employees are covered
by the collective negotiations, and the designated representative of the village or the board
of township trustees of each township is responsible for negotiations in the collective
bargaining process; except that the legislative body may accept or reject a proposed
collective bargaining agreemeni. When the matters about which there is agreement are
reduced to writing and approved by the employee organization and the legislative body, the
agreement is binding upon the legislative body, the employer, and the employee organization
and employees covered by the agreement.

(D) There is hereby established an office of collective bargaining in the department of
administrative services for the purpose of negotiating with and entering into written
agreements between state agencies, departments, boards, and commissions and the exclusive
representative on matters of wages, hours, terms and other conditions of employment and the
continuation, modification, or deletion of an existing provision of a collective bargaining
agreement, Nothing in any provision of law to the contrary shall be interpreted as excluding
the bureau of workers' compensation and the industrial commission from the preceding
sentence. This office shall not negotiate on behalf of other statewide elected officials or
boards of trustees of state institutions of higher education who shall be considered as
separate public employers for the purposes of this chapter; however, the office may negotiate
on behalf of these officials or trustees where authorized by the officials or trustees. The staff
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" of the office of collective bargaining are in the unclassified service. The director of
L administrative services shall fix the compensation of the staff,

The office of collective bargaining shall:

(1) Assist the director in formulating management's philosophy for public collective
bargaining as well as planning bargaining strategies;

(2) Conduct negotiations with the exclusive representatives of each employee
organization;

(3) Coordinate the state‘sr resources in all mediation, fact-finding, and arbitration cases as
well as in all labor disputes;

(4) Conduct systematic reviews of collective bargaining agreements for the purpose of
contract negotiations;

(5) Coordinate the systematic compilation of data by all agencies that is required for
negotiating purposes;

(6) Prepare and submit an annual report and other reports as requested to the governor
and the general assembly on the implementation of this chapter and its impact upon state
government.

Effective Date: 03-22-1999; 09-29-2005
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[ § 4117.11

Statutes & Session Law

TITLE [41] XLI LABOR AND INDUSTRY

CHAPTER 4117: PUBLIC EMPLOYEES' COLLECTIVE BARGAINING
4117.11 Unfair labor practice.

4117.11 Unfair labor practice,
(A) It is an unfair labor practice for a public employer, its agents, or representatives to:

(1) Interfere with, restrain, or coerce employees in the exercise of the rights guaranteed
in Chapter 4117. of the Revised Code or an employee organization in the selection of its
representative for the purposes of collective bargaining or the adjustment of grievances;

(2) Initiate, create, dominate, or interfere with the formation or administration of any
employee organization, or contribute financial or other support to it; except that a public
employer may permit employees to confer with it during working hours without loss of time
or pay, permit the cxclusive representative to use the facilities of the public employer for
membership or other meetings, or permit the exclusive representative to use the internal mail
system or other internal communications system;

I (3) Discriminate in regard to hire or tenure of employment or any term or condition of
employment on the basis of the exercise of rights guaranteed by Chapter 4117. of the
' I Revised Code. Nothing precludes any employer from making and enforcing an agreement
pursuant to division (C) of section 4117.09 of the Revised Code.

ll (4) Discharge or otherwise discriminate against an employee because he has filed
charges or given testimony under Chapter 4117. of the Revised Code;

[ (5) Refuse to bargain collectively with the representative of his employees recognized as
the exclusive representative or certified pursuant to Chapter 4117. of the Revised Code;

| (6) Establish a pattern or practice of repeated failures to timely process grievances and
requests for arbitration of grievances;

| (7) Lock out or otherwise prevent employees from performing their regularly assigned
duties where an object thereof is to bring pressure on the employees or an employee
organization to compromise or capitulate to the employer's terms regarding a labor relations
dispute;

(8) Cause or attempt to cause an employee organization, its agents, or representatives to
violate division (B) of this section.

(B) It is an unfair labor practice for an employee organization, its agents, or

|
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l representatives, or public employees to:

(1) Restrain or coerce employees in the exercise of the rights guaranteed in Chapter
4117. of the Revised Code. This division does not impair the right of an employee
organization to prescribe its own rules with respect to the acquisition or retention of
membership therein, or an employer in the selection of his representative for the purpose of
collective bargaining or the adjustment of grievances.

(2) Cause or attempt to cause an employer to violate division (A) of this section;

(3) Refuse to bargain collectively with a public employer if the employee organization is
E recognized as the exclusive representative or certified as the exclusive representative of
public employees in a bargaining unit;

{ (4) Call, institute, maintain, or conduct a boycott against any public employer, or picket
: any place of business of a public employer, on account of any jurisdictional work dispute;

(5) Induce or encourage any individual employed by any person to engage in a strike in
violation of Chapter 4117. of the Revised Code or refusal to handle goods or perform
services; or threaten, coerce, or restrain any person where an object thereof is to force or
require any public employee to cease dealing or doing business with any other person, or
force or require a public employer to recognize for representation purposes an employee
organization not certified by the state employment relations board;

(6) Fail to fairly represent all public employees in a bargaining unit;

(7) Induce or encourage any individual in connection with a labor relations dispute to
picket the residence or any place of private employment of any public official or
] representative of the public employer;

. (8) Engage in any picketing, striking, or other concerted refusal to work without giving
[ written notice to the public employer and to the state employment relations board not less

' than ten days prior to the action. The notice shall state the date and time that the action will
1 commence and, once the notice is given, the parties may extend it by the written agreement
) of both.

l (C) The determination by the board or any court that a public officer or employee has
committed any of the acts prohibited by divisions (A) and (B) of this section shall not be

, made the basis of any charge for the removal from office or recall of the public officer or the

[ suspension from or termination of employment of or disciplinary acts against an employee,
nor shall the officer or employee be found subject to any suit for damages based on such a

| determination; however nothing in this division prevents any party to a collective bargaining

l agreement from seeking enforcement or damages for a violation thereof against the other
party to the agreement.

[ (D) As to jurisdictional work disputes, the board shall hear and determine the dispute
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unless, within ten days after notice to the board by a party to the dispute that a dispute exists,
the parties to the dispute submit to the board satisfactory evidence that they have adjusted,
or agreed upon the method for the voluntary adjustment of, the dispute.

Effective Date: 04-01-1984
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§ 4117.14

Statutes & Session Law
TITLE [41] Xi.1 LABOR AND INDUSTRY
CHAPTER 4117: PUBLIC EMPLOYEES' COLLECTIVE BARGAINING

4117.14 Settlement of dispute between exclusive representative and public employer -
procedures.

4117.14 Settlement of dispute between exclusive representative and public employer -
procedures.

(A) The procedures contained in this section govern the settlement of disputes between
an exclusive representative and a public employer concerning the termination or
T modification of an existing collective bargaining agreement or negotiation of asuccessor
agreement, or the negotiation of an initial collective bargaining agreement.

f (B)(1) In those cases where there exists a collective bargaining agreement, any public
employer or exclusive representative desiring to terminate, modify, or negotiate a successor
collective bargaining agreement shall:

(a) Serve written notice upon the other party of the proposed termination, modification,
or successor agreement. The party must serve the notice not less than sixty days prior to the
expiration date of the existing agreement or, in the event the existing collective bargaining
agreement does not contain an expiration date, not less than sixty days prior to the time it is
proposed to make the termination or modifications or to make effective a successor
agreement.

(b) Offer to bargain collectively with the other party for the purpose of modifying or
terminating any existing agreement or negotiating a successor agreement;

& (c) Notify the statc employment relations board of the offer by serving upon the board a
J copy of the written notice to the other party and a copy of the existing collective bargaining
l agreement.

(2) In the case of initial negotiations between a public employer and an exclusive
i representative, where a collective bargaining agreement has not been in effect between the
parties, any party may serve notice upon the board and the other party setting forth the
\_ names and addresses of the parties and offering to meet, for a period of ninety days, with the
1 other party for the purpose of negotiating a collective bargaining agreement.

: If the settlement procedures specified in divisions (B}, (C), and (D) of this section

‘ govern the parties, where those procedures refer to the expiration of a collective bargaining
agreement, it means the expiration of the sixty-day period to negotiate a collective

1‘ bargaining agreement referred to in this subdivision, or in the case of initial negotiations, it

] means the ninety day period referred to in this subdivision.
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l (3) The parties shall continue in full force and effect all the terms and conditions of any

) existing collective bargaining agreement, without resort to strike or lock-out, for a period of
sixty days after the party gives notice or until the expiration date of the collective bargaining

] agreement, whichever occurs later, or for a period of ninety days where applicable.

(4) Upon receipt of the notice, the parties shall enter into collective bargaining.

(C) In the event the parties are unable to reach an agreement, they may submit, at any
time prior to forty-five days before the expiration date of the collective bargaining

. agreement, the issues in dispute to any mutually agreed upon dispute settlement procedure

which supersedes the procedures contained in this section.

. (1) The procedures may include:
(a) Conventional arbitration of all unsetiled issues;

(b) Arbitration confined to a choice between the last offer of each party to the agreement
as a single package;

(c) Arbitration confined to a choice of the last offer of each party to the agreement on
each issue submitted;

(d) The procedures described in division (C)}(1)(a), (b), or (c) of this section and
including among the choices for the arbitrator, the recommendations of the fact finder, if
there are recommendations, either as a single package or on each issue submitted;

(e) Settlement by a citizens' conciliation council composed of three residents within the
jurisdiction of the public employer. The public employer shall select one member and the
exclusive representative shall select one member. The two members selected shall select the
third member who shall chair the council. If the two members cannot agree upon a third
member within five days afier their appointments, the board shall appoint the third member.
Once appointed, the council shall make a final settlement of the issues submitted to it
pursuant to division (G) of this section.

(f) Any other dispute settlement procedure mutually agreed to by the parties.

(2) If, fifty days before the expiration date of the collective bargaining agreement, the
parties are unable to reach an agreement, any party may request the state employment
relations board to intervene. The request shall set forth the names and addresses of the
parties, the issues involved, and, if applicable, the expiration date of any agreement.

The board shall intervene and investigate the dispute to determine whether the parties
have engaged in collective bargaining.

If an impasse exists or forty-five days before the expiration date of the collective
bargaining agreement if one exists, the board shall appoint a mediator to assist the parties in
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the collective bargaining process.

(3) Any time after the appointment of a mediator, either party may request the
appointment of a fact-finding panel. Within fifteen days after receipt of a request for a
fact-finding panel, the board shall appoint a fact-finding panel of not more than three
members who have been selected by the parties in accordance with rules established by the
board, from a list of qualified persons maintained by the board.

(a) The fact-finding panel shall, in accordance with rules and procedures established by
the board that include the regulation of costs and expenses of fact-finding, gather facts and
make recommendations for the resolution of the matter. The board shall by its rules require
! each party to specify in writing the unresolved issues and its position on each issue to the
1 fact-finding panel. The fact-finding panel shall make final recommendations as to all the
unresolved issues.

(b) The board may continue mediation, order the parties to engage in collective
bargaining until the expiration date of the agreement, or both.

(4) The following guidelines apply to fact-finding:

(a) The fact-finding panel may establish times and place of hearings which shall be,
where feasible, in the jurisdiction of the state.

B (b) The fact-finding panel shall conduct the hearing pursuant to rules established by the
board.

(c) Upon request of the fact-finding panel, the board shall issue subpoenas for hearings
conducted by the panel.

(d) The fact-finding panel may administer oaths.

(€) The board shall prescribe guidelines for the fact-finding panel to follow in making
findings. In making its recommendations, the fact-finding panel shall take into consideration
the factors listed in divisions (G)}(7)(a) to (f) of this section.

(f) The fact-finding panel may attempt mediation at any time during the fact-finding

; process. From the time of appointment until the fact-finding panel makes a final
N recommendation, it shall not discuss the recommendations for settlement of the dispute with
parties other than the direct parties to the dispute.

j (5) The fact-finding panel, acting by a majority of its members, shall transmit its findings
of fact and recommendations on the unresolved issues to the public employer and employee
organization involved and to the board no later than fourteen days after the appointment of
the fact-finding panel, unless the parties mutually agree to an extension. The parties shall
share the cost of the fact-finding panel in a manner agreed to by the parties.
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I (6)(a) Not later than seven days after the findings and recommendations are sent, the

) legislative body, by a three-fifths vote of its total membership, and in the case of the public
employee organization, the membership, by a three-fifths vote of the total membership, may

i reject the recommendations; if neither rejects the recommendations, the recommendations

shall be deemed agreed upon as the final resolution of the issues submitted and a collective

bargaining agreement shall be executed between the parties, including the fact-finding

‘ panel's recommendations, except as otherwise modified by the parties by mutual agreement.
If either the legislative body or the public employee organization rejects the

1 recommendations, the board shall publicize the findings of fact and recommendations of the

| fact-finding panel. The board shall adopt rules governing the procedures and methods for
public employees to vote on the recommendations of the fact-finding panel.

| (b) As used in division (C)(6)(a) of this section, "legislative body" means the controlling
. board when the state or any of its agencies, authorities, commissions, boards, or other

j branch of public employment is party to the fact-finding process.

}

| (D) If the parties are unable to reach agreement within seven days after the publication
of findings and recommendations from the fact-finding panel or the collective bargaining
agreement, if one exists, has expired, then the:

(1) Public employees, who are members of a police or fire department, members of the
state highway patrol, deputy sheriffs, dispatchers employed by a police, fire or sheriff's
department or the state highway patrol or civilian dispatchers employed by a public
employer other than a police, fire, or sheriff's department to dispatch police, fire, sheriff's
department, or emergency medical or rescue personnel and units, an exclusive nurse's unit,
employees of the state school for the deaf or the state school for the blind, employees of any
public employee retirement system, corrections officers, guards at penal or mental
institutions, special police officers appointed in accordance with sections 5119.14 and
5123.13 of the Revised Code, psychiatric attendants employed at mental health forensic
facilities, or youth leaders employed at juvenile correctional facilities, shall submit the
| matter to a final offer settlement procedure pursuant to a board order issued forthwith to the
' parties to settle by a conciliator selected by the parties. The parties shall request from the

board a list of five qualified conciliators and the parties shall select a single conciliator from
| the list by alternate striking of names. If the parties cannot agree upon a conciliator within
five days after the board order, the board shall on the sixth day after its order appoint a
= conciliator from a list of qualified persons maintained by the board or shall request a list of
l qualified conciliators from the American arbitration association and appoint therefrom.

(2) Public employees other than those listed in division (D)(1) of this section have the
right to strike under Chapter 4117. of the Revised Code provided that the employee
organization representing the employees has given a ten-day prior written notice of an intent
to strike to the public employer and to the board, and further provided that the strike is for
full, consecutive work days and the beginning date of the strike is at least ten work days
after the ending date of the most recent prior strike involving the same bargaining unit;
however, the board, at its discretion, may attempt mediation at any time.
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l (E) Nothing in this section shall be construed to prohibit the parties, at any time, from

) voluntarily agreeing to submit any or all of the issues in dispute to any other alternative
dispute seftlement procedure. An agreement or statutory requirement to arbitrate or to settle

| a dispute pursuant to a final offer settlement procedure and the award issued in accordance
with the agreement or statutory requirement is enforceable in the same manner as specified

in division (B) of section 4117.09 of the Revised Code.

(F) Nothing in this section shall be construed to prohibit a party from seeking
) enforcement of a collective bargaining agreement or a conciliator's award as specified in
division (B) of section 4117.09 of the Revised Code.

| (G) The following guidelines apply to final offer settlement proceedings under division
) (D)(1) of this section: '

(1) The parties shall submit to final offer settlement those issues that are subject to
collective bargaining as provided by section 4117.08 of the Revised Code and upon which
the parties have not reached agreement and other matters mutually agreed to by the public
employer and the exclusive representative; except that the conciliator may atiempt mediation
at any time.

(2) The conciliator shall hold a hearing within thirty days of the board's order to submit
to a final offer settlement procedure, or as soon thereafter as is practicable.

(3) The conciliator shall conduct the hearing pursuant to rules developed by the board.
The conciliator shall establish the hearing time and place, but it shall be, where feasible,
within the jurisdiction of the state. Not later than five calendar days before the hearing, each
of the parties shall submit to the conciliator, to the opposing party, and to the board, a
written report summarizing the unresolved issues, the party's final offer as to the issues, and
the rationale for that position.

(4) Upon the request by the conciliator, the board shall issue subpoenas for the hearing.
(5) The conciliator may administer oaths.

(6) The conciliator shall hear testimony from the parties and provide for a written record
to be made of all statements at the hearing. The board shall submit for inclusion in the
record and for consideration by the conciliator the written report and recommendation of the
fact-finders.

(7) After hearing, the conciliator shall resolve the dispute between the parties by
selecting, on an issue-by-issue basis, from between each of the party's final settlement offers,
taking into consideration the following:

(a) Past collectively bargained agreements, if any, between the parties;

(b) Comparison of the issues submitted to final offer settlement relative to the employees
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in the bargaining unit involved with those issues related to other public and private
employees doing comparable work, giving consideration to factors peculiar to the area and
classification involved;

(c) The interests and welfare of the public, the ability of the public employer to finance
and administer the issues proposed, and the effect of the adjustments on the normal standard
of public service;

(d) The lawful authority of the public employer;

(e) The stipulations of the parties;

(f) Such other factors, not confined to those listed in this section, which are normally or
traditionally taken into consideration in the determination of the issnes submitted to final
! offer settlement through voluntary collective bargaining, mediation, fact-finding, or other
J impasse resolution procedures in the public service or in private employment.

{ (8) Final offer settlement awards made under Chapter 4117, of the Revised Code are
subject to Chapter 2711. of the Revised Code.

(9) If more than one conciliator is used, the determination must be by majority vote.

(10) The conciliator shall make written findings of fact and promulgate a written opinion
and order upon the issues presented to the conciliator, and upon the record made before the
conciliator and shall mail or otherwise deliver a true copy thereof to the parties and the
board.

(11) Increases in rates of compensation and other matters with cost implications awarded
by the conciliator may be effective only at the start of the fiscal year next commencing after
the date of the final offer settlement award; provided that if a new fiscal year has
commenced since the issuance of the board order to submit to a final offer settlement
procedure, the awarded increases may be retroactive to the commencement of the new fiscal
year. The parties may, at any time, amend or modify a conciliator's award or order by mutual
| agreement.

(12) The parties shall bear equally the cost of the final offer settlement procedure,
(13) Conciliators appointed pursuant to this section shall be residents of the state.

(H) All final offer settlement awards and orders of the conciliator made pursuant to
Chapter 4117. of the Revised Code are subject to review by the court of common pleas
having jurisdiction over the public employer as provided in Chapter 2711, of the Revised
Code. If the public employer is located in more than one court of common pleas district, the
court of common pleas in which the principal office of the chief executive is located has
jurisdiction.
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! (I) The issuance of a final offer settlement award constitutes a binding mandate to the
| public employer and the exclusive representative to take whatever actions are necessary to
implement the award.

‘ Effective Date: 06-26-2003; 01-27-2005
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CODIFIED ORDINANCES OF THE CITY OF
CLEVELAND

PART ONE — ADMINISTRATIVE CODE
Title XI — Employment And Compensation

Chapter 171 — Employment Provisions
Complete to June 30, 2006 .

Note: The legislative history of this chapter, except where specifically noted at the end of a section,
is as follows: Ordinance No. 63410-A, passed September 22, 1924,

171.31 Sick Leave

1.(a) All full-time annual rate City employees and all full-time hourly rate employees, except hourly
rate craft employees paid on the basis of building trades prevailing wages, shall be entitled to sick
leave with pay.

(b) The Board of Control shall establish by resolution rules and regulations for those entitled to sick
leave. Such resolution shall have regard to absence due to illness, exposure to contagious disease
which could be communicated to other employees, death or serious illness in the employee's
immediate family and any other equitable factor present in the absence of employees on account of
illness. Such resolution may provide for cumulation of sick leave,

(Ord. No. 2294-80. Passed 10-27-80, eff. 10-29-80)
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