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Now comes Michael W. Sandwisch, Attorney for Defendant-Appellee, Michael A.

Lather, Jr., who moves this Honorable Court, for an Order and Decision directing the Sixth

District Court of Appeals to rule on Defendant's Assignment of Errors II through VI which

were previously briefed and orally argued before the Sixth District Court of Appeals, but not

yet ruled upon by the Sixth District Court of Appeals, now that this Court has overturned the

Sixth District Court of Appeals' decision as to Assigoment of Error #1 only. The Sixth

District Court of Appeals has denied the Defendant's request to rule on these Assignments

of Error asserting lack of jurisdiction for the reason that this Honorable Court did not

explicitly order the Sixth District Court of Appeals to rule on these undecided Assignments

of Error II through VI. in the mandate issued herein. See, Decision of the Sixth District

Court of Appeals, dated November 14, 2006, attached hereto.

The Mandate from the Ohio Supreme Court, Case No. 05-400, dated September 13,

2006, and the Decision of the Ohio Supreme Court in State of Ohio vs. Michael A. Lather,

110 Ohio St. 3d 270, 2006-Ohio-4477, which Reversed the Judgment of the Sixth District

Court of Appeals, dated February 18, 2005 (copy attached), wherein the Ohio Supreme

Court Ordered "this cause is remanded to the Court of Appeals, consistent with the Opinion

rendered herein," and the Ohio Supreme Court's Opinion at Page 5, specifically held that

"Finding the Court of Appeals erred, we reverse the Judgment of the Sixth District Court

of Appeals, and remand for further proceedings"; the further proceedings can only be those

issues that the Sixth District Court of Appeals in granting Appellant's First Assignment of

Error found Assignments of Error 11 through VI to be moot and not well taken. (See page 11
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of the Court of Appeals Decision of February 18,2005). The Mandate ofthe Ohio Supreme

Court remanding this matter to the Court of Appeals for further proceedings is consistent

with O.R.C. Section 2505.39.

Therefore, now that the Ohio Supreme Court has Reversed the Sixth District Court

of Appeals Judgment as to Assignment of Error I, the remaining Assignments of Error II

through VI still pending an undecided by the Sixth District Court of Appeals are now subj ect

to decision on the merits. The Defendant would be greatly prejudiced ifthese assigned errors

are never ruled upon as every Defendant is entitled to an appeal of right to the court of

appeals in every case, and the Defendant herein has not had that opportunity as to

Assignments of Error II through VI..

Attached is the applicable provisions of 5 Ohio Jurisprudence 3d Section 610, which

states the propositions of law regarding consideration of assigned errors not passed upon by

the lower Appellate Court after reversal by the Supreme Court on other grounds.

Wherefore, Defendant-Appellee respectfully moves this Honorable Court for a

Decision directing the Sixth District Court of Appeals to rule and decide upon the

Defendant's Assignment of Errors II through VI which were previously briefed and orally

argued before the Sixth District Court of Appeals, but not yet ruled upon by the Sixth District

Court of Appeals, now that this Honorable Court has overturned the Sixth District Court of

Appeals' decision as to Assignment of Error I only.
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Respectfiilly Submitted,

p "c rZ"^ 0 0-t-A 0

Michael W. Sandwisch "
Attorney for Defendant-Appellee,
Michael A. Lather, Jr.
P.O. Box 129
Port Clinton, OH 43452
(419) 734-6511
Registration No. 0010584

PROOF OF SERVICE

This is to certify that a copy of the foregoing was mailed by regular United States

Mail to the office of the Sandusky County Prosecuting Attomey, Atln: Mr. John Kolesar,

100 North Park Avenue, Fremont, Ohio 43420, on December 14, 2006.

Michael W. Sandwisch
Attomey for Defendant-Appellee
Michael A. Lather, Jr.
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Defendant-appellant, Michael A. Lather, Jr., has filed a motion requestuxg that this

court now address his Assigntn.ents of Error Nos. 2 through 4 whi.ch; in our February 18,

2005 decision and judgment entry, we determined were moot based upon our disposition

of appellant's first assignment or error. Appellant's request is based upon the September

13, 2006 judgment of the Supreme Court of Ohio which reversed our decision.

Although the court remanded the matter to this court (presumably to enter the

judgment on the docket), the court did not direct us to rule on the assignments of error

that had not been addressed. See State v. Hill, 92 Ohio St.3d 191, 204, 2001-Ohio-141;

P'ance v. Consol. Rail Corp., 73 Ohio St.3d 222, 234, 1995-Ohio-134; Stade ex rel. Paluf



v. Feneli, 69 Ohio St.3d 138, 1994-Ohio-325. Moreover, the court issued a mandate to

the Sandusky County Court of Common Pleas to "cazxy th[e] judgment into execution

* **." A mandate has been defined as not merely a suggestion or request, "it is a

command or order which the issuing court has authority to give, and the receiving court is

bound to obey. It directs what action is to be taken." First Bank o, f Marietta v. Roslovic

& Partners, Inc. (2000), 138 Ohio App.3d 533, 539.

Based on the foregoing, because the Supreme Court of Ohio failed to direct this

court to rule on the assignments of error not addressed and because it issued a mandate to

the Sandusky County Court of Common Pleas to execute the judgment, we lack

jurisdiction to further consider the matter. Appellant's motion is not well-taken and it is

denied.

2.



,A#DL'SKY Ca:,'TTY
; sUaTG°t^^i a^s

FEB 18 2005

1ARftElV p. i3etuWP1
CLERK

IN THE COURT. OF APPEALS OF OHIO
SIXTH APPEL.LATE DISTRICT

SANDUSKY COUNTY

State of Ohio

Appellee

V.

Michael A. Lather

Appellant

Court of Appeals No. S-03-008

Trial Court No. 01-CR-726

DECISION AND JUDGMEN'T ENTRY

Decided: FEB 18 2005

Thomas L. Stierwalt, Prosecuting Attorney, and John P. Kolesar,
Assistant Prosecuting Attorney, for appellee.

Michael W. Sandwisch, for appeIlant.

*^«s*

PIETRYKOWSKI, J.

Defendant-appellant, Michael A. Lather; Jr., appeals the February 5, 2003

judgment of the Sandusky County Court of Common Pleas which, following ajury trial,

found appellant guilty of trafficking in crack cocaine, in violation of R.C. 2925.03(A)(1),



(C)(4)(f), and sentenced him to seven years of imprisonment and a$7,500 mandatory

fine. From that judgment and the court's prior judgment denying his motion to suppress,

appellant raises the following six assignments of error:

"1) The trial court erred to the prejudice of the defendant in denying defendant's

motion to suppress.

"2) The trial court erred to the prejudice of the defendant in calling as the court's

witness, Jeffrey Moore, at the request of the prosecuting attorney.

"3) The ruling of the trial court. denying the defendant's motion for acquittal was

erroneous and the verdict of the jury was against the manifest weight. of the evidence.

"4) The trial court erred to the prejudice of the defendant in admitting evidence

regarding other unrelated acts regarding the alleged conduct of the defendant that

allegedly occurred subsequent in time to the arrest of the defendant herein, which denied

the .defendant a fair trial.

"5) The conduct and demeanor of the trial judge during the defendant's trial in the.

presence ofthe jury was prejudicial to the defendant and'denied the defendant a fair trial.

"6) The trial court erred to the prejudice of the defendant in•failing to hold a

hearing to determine his ability to pay the mandatory drug fine when the trial court

previously found the defendant to be indigent for purposes of court appointed counsel."

On August 17, 2001, appellant. was arrested in Fremont, Sandusky County, Ohio,

following a traffic stop, for allegedly trafficking in crack cocaine earlier in the day in

Huron County, Ohio. Thereafter, on August 31, 2001, the Ottawa County Sheriff's
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Department, concerning an unrelated drtig investigation involving appellant, obtained a

search warrant through Sandusky County to execute on appellant's alleged residence.

Three digital seales were recovered.

On September 6, 2001, appellant was indicted on one count of trafficking in crack

cocaine for the August 17, 2001 incident; appellant entered a not guilty plea.

Subsequently, appellant filed a motion to suppress all evidence seized during the search

of appellant's apartment and vehicle and any statements made by appellant following his

arrest after each incident. On October 24, 2002, following a hearing, the trial court

denied appellant's motion.

The November.21, 2002 trial on the matter resulted in a hung jury. Thereafter,

appellant filed a.motion in limnie to prevent the state from offering any evidence

regarding any charged or non-charged alleged drug dealings involving appellant, for

which he had not been convicted. Following a hearing on the ma.tter; the motion was

denied.

The second trial commenced on January 29, 2003, and appellant was found guilty.

On February 5, 2003, appellant was sentenced to seven years of imprisonment, a $7,500

mandatory fine, and forfeiture of his 1988 BMW and the $3,143 found on appellant's

person at the time of his arrest. This appeal followed.

In appellant's first assignment of error he argues that the court erroneously denied

his motion to suppress because the August 31, 2001 search warrant was not based on

probable cause and, even assuming the warrant's validity, it did not give the officers



authority to search for the scales. Appellant further contends that during the August 17

and August 31, 2001 incidents he was not properly advised of his Miranda rights.

We first note that when considering a motion to suppress, a trial court is in the best

position to resolve factual questions and evaluate the credibility. of witnesses. State v

Mills (1992), 62 Ohio St.3d 357, 366. When reviewing a trial court's ruling on.a.motion

to suppress, an appellate court must accept the trial court's findings of fact if they are

supported by competent, credible evidence. State v. Guysinger (1993), .86 Ohio App.3d

592, 594. An appellate court must independently determine, without deferring to a trial

court's conclusions, whether, as a matter of law, the facts meet the applicable.standard.

State v. Klein (1991), 73 Ohio App.3d 486, 488.

In7eviewing whether the affidavit sufficiently supported the issuance of the search

warrant, the role ofthe trial court and the appellate court is limited as follows:

."In reviewing the sufficiency ofprobable cause in an affidavit submitted in

support of a search warrant issued by a magistrate, neither a trial judge nor an appellate

court should substitute its judgment for that of the magistrate by conducting a denovo

detennination as to whether the affidavit contains sufficient probable cause upon which

that court would issue the search warrant. Rather,. the duty of a reviewing court is simply

to ensure that the magistrate had a substantial basis for concluding that probable cause

existed. In conducting any after-the-fact scrutiny of an affidavit submitted in support of a

search warrant, trial and appellate courts should accord great deference to the

magistrate's determination of probable cause, and doubtful or marginal cases in this area



should be resolved in favor of upholding the warrant." State v. George (1989), 45 Ohio

St.3d 325, paragraph two of the syllabus.

In determining whether and affidavit in support of a request for a search warrant

provides sufficient informadon to satisfy the probable cause requirement, the issuing

magistrate must determine whether, "* ** given all the circumstances set forth ***

including the `veracity' and `basis of knowledge' of persons supplying hearsay

information, there is a fair probability [that evidence will be found.]" Id. at paragraph

one of the syllabus. .

The affidavit in this case chronicled the events from appellant's arrest on August

17, 2001, through the following week; Included was information that the

affiant/detective had been infonned that appellant, prior to his arrest.on August 1,7, 2001,

had given a large amount of narcotics to his girlfriend Ii.ving in Port Clinton, Ottawa

County, Ohio. According to the named informant, on approximately:Augqst 21,.2001,.

the narcotics were located in her apartment, in a BIack & Decker box under her kitchen.

sink. The affiant.stated that following a consent search of the informant's apartment, a

detective recovered a Black & Decker box which contained a"large plastic wrapped

package.." The.package was tested and preliminary results indicated that the substance

was crack cocaine in an amount greater than 500 grams.

The affiant further stated that he had been employed with the Ottawa.County Drug

Task Force for the past five and one-half years and, that based upon this experience, he

knows that drug traffickers maintain certain records, secrete contraband, use certain



electronic devices to store telephone numbers of customers, keep various drug

paraphemalia for packaging diIuting, weighing and distributing drugs, and attempt to

secret their profits. Based on the foregoing, the afflant stated that he had reason to

'beiieve that appellant, at his Sandusky County residence, had the above property which

::us.ed in drug trafdck"'g'

xK g^tel careful review ofthe affidavit, we find that the judge had a substantial basis

eaiuning that there was sufficient probable cause to issue a search warrant.

vellant was recently arrested on a drug trafficking charge; and a large quantity of crack

cocaine, allegedly his, was recovered in Ottawa County.

Also relating to the issuance of the search warrant, appellant claims that the search

warrant did not give the officers the authority to search for and confiscate, inter alia, three

electronic'scales. Appellant contends that the officers were limited to the items listed on

the face of the warrant. The search, warrant authorized seizure of the following items:

"a) letters, correspondences, records, or any documentation of any transactions,

including but not limited to checking and saving accounts, bank statements, income tax

Tetorir4 safety deposit keys and/or records, or records of purchases of any and all items.

Also, any. record, correspondence or photographs that would connect the possessor with a

criminal enterpryse or to other members of a criminal enterprise: Instruments used to

facilitate the criminal enterprise, including biut not limited to cell phones and/or pagers

aud records indicating their purchase and or use in the enterprise. Fruits and/or evidence

of the criminal enterprise, such as large sums of cash and other assets."



In State v. Kobi (1997), 122 Ohio App.3d 160, this court found that "[e]vidence

not specifically described in a search warrant may be validly seized if, based on evidence

known to the officers, the seized items were closely related to the crime being

investigated or were instrumentalities of the crime." Id.at 171, citing State v. McGettrick

(1988), 40 Ohio App.3d 25, 29.

In this case, the criminal enterprise under investigation was drug trafficking.

Digital scales are commonly used as instrumentalities of drug trafficking. Accordingly,

we find that the officers did not seize items beyorid the scope of the search warrant.

In his motion to suppress, appellant also argued that the police officers, following.

the August 17 and August 31, 2001 arrests, failed to advise him of his rights as required

under Miranda v. Arizona (1966), 384 U.S. 436.. We will separately examine each arrest.

At the April 18, 2002 suppression hearing, Officer Woolf testified that following

appellant's August 17, 2001 arrest, Woolf, at the Fremont Police station, read appellant ..

the Miranda warnings and con$rmed that he understood them. Appellant then signed a

waiver of rights form which was admitted into evidence.

Appellant testified that Woolf never explained that he was signing a waiver of

rights fonn; Woolfjust requested that appellant sign a"group. of papers." Appellant

testified that he did not understand that anything he said could be used against him.

During cross-examination, appellant admitted that he had been arrested on several prior

occasions.

According to Miranda v. Arizona, before a. suspect in police custody is questioned,

the suspect:

7.



"must be warned prior to any questioning that he has the right to remain silent, that

anything he says can be used against him in a court of law, that he has the right to the

presence of an attorney, and that if he cannot afford an attorney one will be appointed for

him prior to any questioning if he so desires." Id..at 479.

A suspect may waive his Miranda rights provided his waiver is knowing and

voluntary. Edwards v. Arizona (1981), 451 U.S. 477, 483. In North Carolina v. Bu,tler

(1979), 441 U.S. 369, 373, the United States Supreme Court explained:

"An express written or oral statement of waiver of the right to remain silent or of

the right to counsel is usually strong proof of the validity of that waiver, but is not

inevitably either necessary or sufficient to establish waiver. The question is not. one of

fonn, but rather whether the defendant in fact Imowingly and voluntarily waived the

rights delineated in the Miranda case. As was unequivocally said in Miranda, mere

silence is not enough. That does not mean that the defendant's silence, coupled with an

understanding.of his rights and a course of conduct indicating waiver, may never support

a conclusion that a defendant has waived his rights. The court must presume that a

defendant did not waive his rights; the prosecution's burden is great; but in at least some

cases waiver can be clearly inferred from the actions and words of the person

interrogated."

The issue of waiver is determined by the totality of the circumstances in each case,

including the defendant's background, experience and conduct. Id. The state is required

to prove only that appellant waived his right to remain silent by a preponderance of the

evidence. Colorado v. Connelly (1986), 479 U.S. 157.



Upon review of the evidence presented at the suppression hearing, we find that the

court did not err by admitting appellant's statements following his August 17, 2001

arrest. Testimony was presented that appellant was read his rights and understood them;

he also signed the written waiver fo.rm. Further, appellant had completed high school and

some college, and had been arrested on prior occasions.

On August 31; 2001, pursuant to the Ottawa County arrest warrant, appellant was

arrested and retumed to his alleged apartment so he could be present during the execution

ofthe search warrant. Officer Woolf testified that he `°Mu'andized" appellant by reading

from an "Advice of Rights" form. Woolf testified that he did not ask appellant if he

understbod his rights and he did not asked appellant if he wished to waive his rights:

Woolf also testified that he did not read the waiver of rights language on the back of the

_"Advice of Rights" form. Woolf stated that it was "standard protocol" for the arresting

officer, in this case Sergeant Garza, to read the suspect his Miranda warnings. Woolf

acknowledged that he never confirmed that Garza, in fact, read appellant his rights.

Finally, Woolf stated that he did not interrogate appellant.

Ottawa County Detective Larry St Clair testified that, during the search, after he

found the first digital scale he asked appellant what he used it for. Appellant responded

that the prior renter had left it. After St. Clair found two additional scales, he asked.

appellant if they were his. Appellant again responded that the prior renter left them and

he stated that they were not working.

9.



St. Clair stated that he did not read appellant his rights. St. Clair testified that he

asked Officer Woolf is he had read appellant his rights, and relied on Woolf s

representation that he had.. St. Clair did nothing to independently verify that appellant

understood his rights and waived them.

As set forth above, a Miranda waiver need not be expressly made in order to b.e

valid. However, even if the waiver is implied, it must be shown that the suspect, in fact;

knowingly and voluntarily waived his rights before making the statement. State v: Scott

(1980), 61 Ohia St.2d 155, paragraph one of the syllabus, following North Carolina v.

Butler, 60 L.Ed. 2d 286, 292.

In Tague v. Louisiana (1980); 444 U.S. 469, the United States Supreme Court

concluded that. the petitioner's inculpatory statement was erroneously admitted into

evidence where the arresting officer could not recall if he asked petitioner whether he

understood the rights as read to him. In Tague, the Louisiana Supreme Court concluded

that the arresting off cer "is not `compelled to give an intelligence test to a person who.

has been advised of.his rights to determine if he understands them ***. "' Id. at 469-

470, quoting 372 So.2d. 55.5, 557. Reversing the majority, the United States Supreme

Court, concurred with the dissent's analysis, quoting:

"` *** the majority today creates a presumption that thedefendant understood his

constitutional rights and places the burden of proof upon the defendant, instead of the

state, to demonstrate whether the defendant knowingly and intelligently waived his

privilege against self-incrimination and his.right to retained or appointed counsel."' Id: at

470, quoting 372 So.2d at 558.

10.



In State v: Murphy (2001), 91 Ohio St.3 d 516, the Ohio Supreme Court noted that

"[w]here a suspect speaks freely to police after acknowledging that he understands his

rights, a court may infer that the suspect implicitly waived his rights." (Emphasis in

original.) (Citations omitted:) Id. at 519. The court noted that "[a] suspect's

acknowledgment that he understands his rights should not, perhaps, `inevitably carry the

day,' but such an acknowledgment `is especially significant when defendant's

incriminating statement follows immediately thereafter ***."' Id., quoting 2 LaPave,

Israel & King, Criminal Procedure (2 Ed.1999), 592, Section 6.9(d). The court then

examined the surrounding circurristances to confirm that the waiver was voluntary: Id.

In this case, Officer Woolf unequivocally testified that he neither asked appellant

if he understood his rights nor asked appellant if hewished to waive his rights.

Thereafter, Officer St. Clair, without apprising appellant of his rights, questioned him

about #he digital scales found in the apartment. We do acknowledge that appellant had

prior contacts with the criminal justice system and had recently been arrested; appellant

had also completed high school and some college. However, in order for appellant to, at

minimum, impliedly waive his Mzranda rights, it must be shown that.he understood those

rights. Such. an understanding may not be presumed. Accordingly, we find appellant's

fitst assignment of error well-taken, in part, as it relates to the August 31, 2001

interrogation.

Accordingly, based on our disposition of appellant's first assignment of error, we

find Assignments of Error Nos. II through VI are moot and not well-taken. Because

11.



appellant's August 31, 2001 statements were adiuitted at trial, and because, after review

of the entire record we believe that the evidence of appellant's guilt was not

overwhelming, we fi.nd that the matter must be remanded for a new trial.

On consideration whereof, we find that appellant was prejudiced and prevented

from having a fair trial and the judgment of the Sandusky County Court of Common

Pleas is reversed. The matter is remanded for a new trial. Pursuant to App.R. 24, court

costs are assessed to appellee:

JUDGMENT REVERSED.

A certified copy of this entry shall constitute the mandate pursuant to AppR. 27.
See, also, 6th Dist.Loc.App.R. 4, amended 1/1/98.

Peter M. Handwork. J.

Mark L. Pietrykowski. J.

Arlene Singer. P.J.
CONCUR:

12.
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APPELLATE REVIEW

§ 609. Error in instructions

West's Ohio Digest

Appeal:and Error e-. 1203
The court of appeals should reverse the trial court judgment and

remand the cause'for ftuther proceedings according to law where there
is an issue of fact triable to a jury and the court of appeals lias found
prejudicial error in the .trial court's charg'e."a The entry of final judg-
ment by the court of appeals under such circumstances is error.b9

§ 610. Tti intermediate court for consideration of assigned errors

not passed on -

West's Ohio Digest -

Appeal and Error a 1203

It is the duty of a court of appeals to pass upon all properly assigned
errors.60 It will be presumed by the Ohio Supretne Court that the inter-
mediate appellate court did pass upon all such assignments of error,
and where it does not. affirmatively appear from the record that all the
assignments of error. were not considered;. the court upon reversal will,
not remand the case to pass upon such assigmnents 61

i However, when the record in'the Ohio Supreme Courtaffitmmatively

shows that some of the assignments of error were not. passed on by the ,.

lower appellate court, the case will be remanded for the consideration
.of such assignments."

OIllusrration: Where the court of appeals passed upon only
one assignment of etror, whether the judgment. of the corn-
mon pleas court was contrary to law and in effect then held,
erroneously, that the defendant in the trial court should have
had a verdict instructed in its favor, and did not pass at all

Abs. 125, 187 N.E..370 (Ist Dist. Cler-
mont County 1933). . . .

58. Hickman v. Ohio State Life Ins.
Co., 92 Ohio SL 87, 110 N.E. 542 (1915).

59. Hickman v. Ohio State Life Ins.
Co., 92 Ohio St 87, 110 N.E. 542 (1915).

60. § 423.

61: § 565.

5 Ohio Jur 3d

62. Peer v. Industrial Commission of
Ohio, 134 Ohio St. 61, 11 Ohio Op. 454,
15 N.E.2d 772 (1938); Winslow v. Ohio
Bus Line Co., 148 Ohio St 101, 35 Ohio
Op. 91, 73 N.E:2d504 (1947)
(disapproved on other grounds of by..._
Oberlin v. Friedman, 5 Ohio St 2d 1,34
Ohio Op. 2d 1, 213 N.E.2d 168 (1965));
Taylor v. City ofToledo, 96 Ohio St 603,
118 N.E. 1087 (191]).



§ 610 APPELLATE REVIEW I APPEI

upon the assignment of error that the judgment of the trial
court was not sustained by sufficient evidence, the cause
was reversed and remanded to the court of appeals with.
instructions to pass upon questions pertaining to the weight
of the evidence, because the.Ohio Supreme Court deems it
unwise to depart from its salutary ruling of long standing
that it will not weigh the evidence.68

In certain circumstances, however, where another question clearly
appears on the record and was presented to tlye court of appeals, al-
though it was not covered in that court's journal entry, and the Ohio

Supreme Court determines that the court of appeals erred in the grounds-
which it did state in its entry for reversal, the Ohio Supieme Court will
itself pass upon the other question to avoid a useless retnand."

§ 611. On miscellaneous graunds

West's Ohio Digest

Appeal and Error a 1203

If a reviewing court finds the verdict or judgment to be excessive,
appearing to be induced by passion and prejudice, it is the duty of the.
court to reverse and remand for a new trial'^ Otlier matters involving

remand have included-

-where the trial court based its decision in part on an erroneous in-
terpretation of a Ohio Supreme Court decision and found it unneces-
sary to pass upon an.issue raised in trial court as to the constitutionality
of the zoning ordinance ; the:Obio Supreme Court did not pass on the
constitutionality but remanded the case with instructions to afford a full
hearing on that question `"

-where the trial court refused to' make requested separate findings
of fact and cohclusions of law and the judge presiding at trial had
retired, the case being remanded for a new trial rather than remanded

63. Peer v. Industrial Commission of -65. § 591.
Ohio, 134 Ohio St 61, 11 Ohio Op. 454,
15 N.E.2d 772 ( 1938). 66. Appeal of Messiah Lutheran

28 Ohio St. 2d 52, 57 Ohio Op.Church
64. § 606.

,
2d 212,275 N.E.2d 608 (1971).

382 5 Ohio Jur 3d
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