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Now comes Michael W. Sandwisch, Attorney for Defendant-Appellee, Michael A.
Lather, Jr., who moves this Honorable Court, for an Order and Decision directing the Sixth
District Court of Appeals to rule on Defendant’s Assignment of Errors II through VI which
were previously briefed and orally argued before the Sixth District Court of Appeals, but not
yet ruled upon by thé Sixth District Court of Appeals, now that this Court has overturned the
Sixth District Court of Appeals’ decision as to Assignment of Error #1 only. The Sixth
District Court of Appeals has denied the Defendant’s request to rule on these Assignments
of Error asserting lack of jurisdiction for the reason that this Honorable Court did not
explicitly order the Sixth District Court of Appeals to rule on these undecided Assignments
of Error II through VI. in the mandate issued herein. See, Decision of the Sixth District
Court of Appeals, dated November 14, 2006, attached hereto.
The Mandate from the Ohio Supreme Court, Case No. 05-400, dated September 13,
2006 , and the Decision of the Ohio Supreme Court in State of Ohio vs. Michael A, T ather,
110 Ohio St. 3d 270, 2006-Ohio-4477, which Reversed the Judgment of the Sixth District
Court of Appeals, dated February 18, 2005 (copy attached), wherein the Ohio Supreme
Court Ordered “this cause is remanded to the Court of Appeals, consistent with the Opinion
| rendered herein,” and the Ohio Supreme Court’s Opinion at Page 5, specifically held that
“Finding the Court of Appeals erred, we reverse the Judgment of the Sixth District Court
of Appeals, and remand for further proceedings™; the further proceedings can only be those
issues that the Sixth District Court of Appeals in granting Appellant’s First Assignment of

Error found Assignments of Error IT through VI to be moot and not well taken. (See page 11
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of the Court of Appeals Decision of February 18, 2005). The Mandate of the Ohio Supreme
Court remanding this matter to the Court of Appeals for further proceedings is consistent
with O.R.C. Section 2505.39.

Therefore, now that the Ohio Supreme Court has Reversed the Sixth District Court
of Appeals Judgment as to Assignment of Error [, the remaining Assignments of Error IT
through VI still pending an undecided by the Sixth District Court of Appeals are now subject
to decision on the merits. The Defendant would be greatly prejudiced if these assigned errors
are never ruled upon as every Defendant is entitled to an appeal of right to the court of
appeals in every case, and the Defendant herein has not had that opportunity as to
Assignments of Error II through VI..

Attached is the applicable provisions of 3 Ohio Jurisprudence 3d Section 610, which
states the propositions of law regarding consideration of assigned errors not passed upon by
the lower Appellate Court after reveréal by the Supreme Court on other grounds.

Wherefore, Defendant-Appellee respectfully moves this Honorable Co-urt for a
Decision directing the Sixth District Court of Appeals to rule and decide upon the
Defendant’s Assignment of Errors 1 through VI which were previously briefed and orally
argued before the Sixth District Court of Appeals, but not yet ruled upon by the Sixth District

Court of Appeals, now that this Honorable Court has overturned the Sixth District Court of

Appeals’ decision as to Assignment of Error I only.
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Respectfully Submitted,
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Michael W. Sandwisch
Attorney for Defendant-Appellee,
Michael A. Lather, Jr.
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Defendant-appellant, Michael A. Lather, Jr., has filed a motion requesting that this

court now address his Assignments of Error Nos, 2 through 4 which, in our February 13,

2005 decision and judgment entry, we determined were moot based upon our disposition

of appellant's first assignment or error. Appellant's request is based upon the September

13, 2006 judgment of the Supreme Court of Ohio which reversed our decision.

- Although the court remanded the matter to this court (presumably to enter the

judgment on the docket), the court did not direct us to rule on the assignments of error

that had not been addressed. See State v. Hill, 92 Ohio $t.3d 191, 204, 2001-Ohio-141;

Vance v. Consol. Rail Corp., 73 Ohio 8t.3d 222, 234, 1995-0hi0-134; State ex rel. Palyf




V. Feneli,.é'? Ohio $t.3d 138, 1994-Ohio-323. Morwv&, the court issued a mandate to
the Sandusky County Court of Common Pleas to "carry th[e] judgment into execution

*** " A mandate has been defined as not merely a suggestion or request, "itis a
command or order which the issuing court hag authority to give, and the receiving court is
bouﬁd to fabey. It directs what action is to be taken." First Bank of Marietta v. Roslovic
& Partners, Inc. (2000), 138 Ohio App.3d 533, 539.

Based on the foregoing, because the Supreme Court of Ohio failed to direct this
co.uﬁ to rule on the assignments of érmf not addressed and becauss it issued a mandate to
the Sandusky County Court of Common Pleas to execute the judgment, we lack | A
jurisdiction to further consider the matter. Appellant's motion is not well-taken Vand itis

denied.

Peter M, Handwork. J.

Mark L. Pietrykowski. J.

l Arlene Singer, P.J,
CONCUR.




do ;#S EF ‘}égF_ALS

FEB 182003

JARREN P. BHOWN
CLERK

IN THE COURT OF APPEALS OF OHIO

SIXTH APPELLATE DISTRICT
- SANDUSKY COUNTY -
State of Ohio ~ Court of Appeals No. S-03-008"
Appellee ' Trial Court No. 01-CR-726
V.

DECISION AND JUDGMENT ENTRY
Decided: FEB 182005

Michacl A. Lather
Appellant

*****

Thomas L. Stlerwalt, Prosecutmg Attorney, and John P. Kolesar
Assm’tant Prosecutmg Attorney, for appellee

MlchaelW Sandwzsch for appeIIaut

*****

PIETRYKOWSKL, J.
'Defendant-appellant, Michael A. Lather, Jr., appeals the February 5_;_ 2003
: judgment of the Sandusky County Court of Common Pleas which, following a jury trial,

found apﬁellant guﬂty of trafficking in crack cocaine,'m violation of R.C. 2525.03(A)(1),
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(CY4)(D), and sentenced him to seven yearé of hﬁprisonment' and 'a $7,500 mandatory
| fine. From that judgment'and the céurt’s prior judgment denying his motion to supi:::ess, |
appellant raises the following six assignments of error: o
1) The triéi court erred to the prejudicé of.the' defendant in dcnﬁrmg defeﬁdant’s 7
motion to supp_ress.- - |
;‘2) The trial court erred to the ~preej1.1'dif:,ia' of the defendant in calling as the court’s
witness, Jefirey Moore, at the request' Qf the Prosecuting attorney.
“3) The niling of the trial court denying the defendmt’s-ﬁoﬁOn for acquittal was- |
erroneous and the verdict of the jury was against- the manifest weight of the evidence. |
“4) The trial éourt erred to the prejudice of the defcndant in_ﬁdnﬁtting-evidence
regaiding other unrelated acts regardiﬁg the alleged coﬁduct of the defendant that
aileéedly occurred subseqqenf in ﬁ.me" to the arrest of the defendant herein, which deniéd :
the defendant a fair trial. -
~ “5) The conduct and demeanor of the tﬁal judgér durmg the defendant’s trial in the
preséﬁce of the jhry was prejudicial to the defendént andfdéniéd tﬂe d.efendaﬁt arfajr trial..
“6) The trial court erred t§ the prejudice of the defendant in failing to hold é. :
* hearing to determine his ability to Iﬁasz the mandatory drug ﬁﬂe when the_ irial court
| ﬁreviously found the defendant to be indigent for purposes of court appointed counsel.”
'O-n August 17, 2001, appellant was a;rested in Fremént, Sandusky County, Ohio,
| following a traffic stop, for -aﬂegédly trafﬁckiﬁg in crack cocaine earfier in the day in

Huron County, Ohio. Theréaftér, on August 31, 2001, the Ottawa County Sheriff’s ;



Department, concem-ing an unrelated drug .investigation involving appellaﬂ‘i, obtained a
search warrant through Sandusky Couﬁty to execute on appe]l'ant’s alleged residence.
‘Three digital scales were recovered. , |
o On September 6, 2001, appellant was indicted on one count of trafficking in crack :
cocaine for the August 17, 2001 incident; appellant entered 2 not guilty plea.
Subsequently, app'ellant filed a motion to suppress all evidence seized during the éearch
of appellant’s apartment and vehicle an-ld.any statements made by appellant followlng his
o arrest after each irlcident On October 24, 2002,'following a hearing, the trial court |
demed appellant’s mmotion. | B | | |
The November 21, 2002 trial on the matter res"ulted in a hung j Jury Thereafter
appellant filed a.monorl in lnmne to prevent the state from offering-any evidence .
regardin‘g any charged or non-charged alleged drug dealinga involving appellant, for
which he had not been convicted. Folloﬁring a hearing on the matter, the motio_n was
. dened. | | | |
‘The second trial commenced on January 29,2003, and appellant was found gu11ty.'
On February 5, 2003 appellant was senteneed to seven years of i mpnsonment a$7, 500 '
mandatory fine, and forfeiture of his 1988 BMW and the_$3,143 found on appellant_s
person at the time of hia aIrest._ This appeal followed.
| In appellant’s first assignnrent of error he argues that the court erropeously denied
his motion 0 euppress because the Au_gost-3 1, 2001 searcl_l Warr_ant was not based on

probable: cause and, exren assuming the warrant’s validity, it did not give the officers



authority to search for t]:te scales. Appellant firther contends that during the August 17
and August 31, 2001 inoidents he was not properly advtsed of his Mz‘ﬁnda rigﬁts

We first note that when consrdenng a motlon to suppress a trial court is in the best
| position to resolve factual quesﬁons and evaluate the cred1b111ty of wrtnesses Srare V.
Mills (1992)_, 62 Ohio St.3d 357, 366. When reviewing a trial court's rulmg 'on-.a_m.otion_
to suppress, an appellate court must accept the triat coprt's findings of fact if they are
supported b;V competent, credible evidence. State v. Guysiﬁger ( 1993), 86 é)hio App.Sd ,
592, 594. An appellate court must mdependenﬂy determme withourt defemng toa tnal
“ 'court’s conctusmns Whether as a matter of law the facts meet the apphcable standard.
Sraz‘e v, Klein (1991) 73 Ohlo App 3d 438, 488 |

I revrewmg whether the affidavit sufficiently supported the issuance of the search
warrant, the role of the trial court and the appellate court is lm‘uted as follows:

 “In reviewing the sufficiency of probable cause in an afﬂdawt submitted in
support of a search warrant issued by a magistrate, nerther a trial Judge nor an-appellate
 ' court should substitute its judgment for that of the'magrstrate by conduotmg ade novo .
detenmnatlon asto whether the affidavit contains sufficient probeble cause upon which
that court would issue the searctr warrant Rather the dtity of a reviewing court is simply
to ensure that the maglstrate had a substanﬁal basis for conc}udmg that probable cause’
existed. In conductmg any after—the-fact scrutmy of an affidavit subm1tted in support ofa
search warrant, trial-and appellate courts should: accord great deference 10 the : |

magistrate’s determination of probable cause, and doubtful or marginal cases in this area



should be resolved in favor oi upholding the warrant.” State v. George (1989), 45 Ohio
St.3d 325, paragraph two of the syllabus.. |

In determining whether and affidavit in support of a request for 2 search warrant
nrovides sufﬁcient infcnnatian to satiafy' the probabie' cause requirement,-the issuing |
' | maglstrate must deternnne whether, “* * * given all the cnrcumstances set forth *E

including the ‘veracity’ and ‘baSIS of knowledge’ of persons supplymg hearsay
Jnformation there isa fan' probablhty [that evidence will be found 17 Id.at paragraph
one of the syllabus ' |
The affidavit in this case chronicled the events froin appel-lant’s arrest on August o

17,2001, through the following week. Included was information that the
afﬁant/detecti?e had been infortned that appellant, iJrior to his arrest,cn August 17, 2001,
had given a -large amount of narcotics to his girlfriend ']iving-in Port Clinton, Qttawa
Ccunty, Ohio. According to the narned'informant, on approxirnately_ Angust 2i , 2001,
‘the narcotics were Iocated in her apartment, in a Black & Decker box under her kitchen
sink. The aﬂiant stated that followmg & consent search of the mformant § apart:ment a
detective recovered a Bla.ck & Decker box which contamed a “large plastic Wrapped
- package.” The package was tested and preiiminary ‘.result_s indicated that the substance -
was crack cocaine in an amount greater than 500 grams. - | |

- The affiant further stated that he had been ernployed w1th the Ottawa County Dmg |
- Task Force for the past five and one-half years and, that based upon this experience, he - |

knows that drug traffickers maintain certain records, secrete contraband, use certain



electronic devices to Store telephone numbers of customers, keep various drug

paraphem aha for packagm difuting, weighing and distributing drugs, and attempt to

secret their proﬁfs Based on the foregomg, the affiant stated that he had reason to

' Fefieve that appellant, ‘at his Sandusky County remdence, had the above pr0perty which

or careful revieW of the affidavit, we ﬁnd that the Judge had a substantial basis

ferriining that there was sufficient probable cause to issue a searc:h warrant.

: A;;;ﬁam was recently arrested on a drug trafficking chm‘ge and a large quantity of crack
cocaine, allegedly his, WaS re'covered in Ottawa County.' |
Also relating to tiie issuance of the searchwarraint, appellant claims that the search ._
warrant did. not give the bfﬁcers the authority to search for and confiscate, inter a]ia, three
electronic scajes. Appéllant contends that the ofﬁcers Werc limited to the itemé iisted on -
the facie of the warrant. The search warrant authorized ée_iziire of the following items:
“a) letters, corrcspondenceé, i'ecords, olr'an}"f docuﬁleniétiou of any'transacti'ons, '
in.cluding. but not limited to checking ‘and .‘saviﬁg éccoimts, bank statements, income tax
| Eeﬁmzs, Safety deposit keys and/or records, or recd;ds of purchases of any and‘ail items.
-+ Also, any reco‘rd, ‘correspondence or photographs thé.t iwoul_d connect the possessor witha -
| Qriminal enterpiise or to other m«:mbe:rs of & criminal enterprise; Insu'ument_s used to -
facilitate the criminal enterprisé, including but 'Iibt limited to cell phones and/or pagers
~ and reéordg indicating their purchase and or use in the cntérprise. Fruits and/or evideni:e*

of the Criming] enterprise, such as large sums of cash and o_ther assets.”



In State v, Kobi (1997), 122 Ohio App.3d 160, this court fourld that “[e]vidence
not specifically desen'bed in e‘ search warrant may be validly seized if, based on eviclence
known to the officers, the s_eized itenls were clesely related to the crime being . |
investigated or were instrumentalities of the crime.’l Id. at 171, citi;ig, State v. McGettrick
(1988), 40 Ohio App.3d 25, 29.

In this case, the criminal enterprise under investigation was drug tra.fﬁcldng.
Digital scales are commonly used as instrumentalities of drug trafﬁclang Accordmgly,
we find that the ofﬁcers dld not selze  items beyond the scope of the search warrant.

In his motion ta suppress, appellant also‘argued that the police ofﬁcers, following .
the August 17 and .Aﬁgust -3 1, 2001 arrests, faile& to advlse hun of l'lis rights as required
under Miranda v. Arizona (1966), 38.4 U.S. 436. We will separately examine each arrest.

At the April 18, 2002 suppression hearing, Officer Woolf testified that following
. appellant’s August 17, 2001 arrest, Weolf at the Fremont Poliee station, read appellant .
the eranda warmngs and conﬂrmed that he understood them. Appellant then szgned a

waiver of rights form Wl:uch was adnutted mto ewdence

Appellant tesuﬁed that Woolf never explamed that he was 51gmng a waiver of

rights form; Woolf just requested_ that appellant sign a “group. of papers.’ Appellant

testified that he d1d not understand that anything he said copld be used against him, .'

: During cross-examination, appellant admitted that he had be_en arrested on several‘ prlor
- occasions. | )

According to Miranda v. Arizona, before a suspect in police custody is questioned,

the suspect:



“must be Warned prior to aﬁy questioning that he has the right to remain silent, that
anything he says csn Be used against him in a court of law, that he has the rightlto .the |
| p'resence of an attorney, and that if he cannot afford an attorney one will be appointed for

him prior to 'any questioning if he so desires ”.1d..at 479. | | |
A suspect may wative his Miranda nghts provrded hlS waiver is knowmo and
_ voluntary Edwards V. Arzzona (1981) 451 U.S. 477, 483, InNorﬂz C‘aro[ma V. Butler
(1 979), 441 U S 369, 373, the United States Supreme Court explained:

“An express written or oral statement of waiver of the nght to remain silent or of
the rlght to counsel is usuaily strong proof of the Vahdlty of that waiver, but is not
inevitably either necessary or sufﬁc1enfc to »establmh Wa.lver._ The questron 1s not one of
| form, but rather whether the defendant in fact Icaowinély and volunterily waived the
rights delineated in the Miranda lcase. As was urrequirrocally said in Miranda, mere
 silence is not enough. That does not mean,rhat the defendarlt’_s silence, eoupled'with an
un'derstanding of his rights aﬁd a course of condﬁcf indicating waiver, may never support
a conclusion that a defendant has warved his rights. The court must presume thata |
. defendant did not waive his rights; the prosecution’s burden is great, but in at least some
~ cases Ws.iver can be clearly mferred from the echons and Words of the person
- interrogated.” |
| The issue of waiver is determined by the totality of the circumstances in each case, -
' including tﬁe defends.nt’s baekground, experience and conduct. Id. The state is required
to prove only that appeﬁarrt waived his right to remain silent by 'a.preponderance of the

evidence. Colorado v. Connelly (1986), 479 U.S. 157.



Upon review of the evidenoe presented a the euppreseion hearing, we find tnat the
court did not err by admitting appellant’s statements -followinglhis Angust 17; 2001
arrest. Testimony was presented that appellant was reeo his _r'ights and nnderS_tood them;.
he also signed the wriften Waivep form. ,Fnrther, 'appellanl hed cornpleted nigh scHool and
.sozne college, and l:led been arrested on prior occasions. |

On Augusl 3 1,-.-2001, pupsuant to the Ottawa County arrest warrant, appellant was
arrested and returned to his alleged apartment 50 he could.be present during the execution -
 of the search warrant. Officer Woolf eesﬁﬁed that he “I\/,[irandiZed“-appellant by reading
from an “Advice of Rights” form. - Woolftestiﬁecl tha't'lle did no’l ask appellant if he - .'
understood_ his nghts and he did not asked appellant if he wished to Wai_ve his rights;
Woolf also testified that he did not read the waiver of righte langnage on'the back of the
| “Advice of Rights” form Woolf sl:ated that it vlras “standard protocol” for the arrestjng
officer, in this case Sergeant Garza, to read the suspect his Mrranda warnmgs Woolf

aclcuowledged that he never confirmed that Garza, in fact, read appellant hlS nghts

Finally, Woolf stated that he d1d not mterrogate appellant

' Ottawa County Detectlve‘ Larry St Clair testified that, during tll_e search, ,af_ter he

. found the first digital scale he asked appellant what he used it fol:,‘ .Appellant responded
that the prior renter had Ieft t. After St Clair found two additional sceles, he asked

e,pp ellant if they were his. Appellant agaln rres.ponded' that the prior renter leﬁ them and

he stated that they were Hiot working.



St. Clair stated that he did not read appellant his rights. St. Clair testified that he
asked Ofﬁcer qulf is he had read appellant h1s rights, and relied on Wo_olfs
representation that he hnd.. St. Clair did nothing to indenendenﬂy Vetify that appellant -
understood his rights and waived then:t; ‘. | |

As set forth e.bove, a Miranda wainer need not be expressly made in order to b_e
valid. However, even if the waiver is implied, it tnust be show:n thnt the suspect, in fact,
knowingly and voluntarily Wawed his nghts before makmg the-statement. State v: Scoz‘t
(1980), 61 Ohio St.2d 155, paragraph one of the syllabus followmg North Carolma V.
Butler, 60 L. Ed 2d 286 292. | _ '

In Tague v. Louisiana ( 1980), 444 U.S. 469, the Umted States Supreme Court
concluded that_ the petitioner’s inculpatory statement was erroneously adnntted into

- evidence where the arresting oﬁcer ooul& not recall if he asked petitioner whether he
understood the rights as read to hnrn In Tague, the Louisiana Supreﬁe Court concluded
that the arresting officer “is not ‘cen:lpelled to give an intelligence test to a person whe -
has been advised of his rights to deternajneif he undetstantis tnem * x *7” 1d. at 469-. -
470, quoting 372 So.2d. 555, 557. Reversing the ma:ierity, the United States‘Supreme :
Court, concurred with the dlssent s analys1s quoﬁng |
“* * ¥ the maj onty today creates a presumptlon that the defendant understood his -
constitutional nghts and places the burden of proof upon the defendant instead of the

- state, to demonstrate whether the defendant knovnngly and mtelh gently Wawed his

privilege against self-incrimination and his right to retained or appointed counsel.” Id. at

470, quoting 372 So.2d at 558.

10.



In State v. Murphy (2001), 91 Ohio St.3d 516, ﬂde Ohio Supreme Court noted that
“[wlhere a suspect speaks ﬁeely to police affer acknowledging that he understands ois
rights, a court mdy infer th_at the lsuspeot implicitly waived his rights.” (Empha.sis-_in
original.) (Citations omitted;-) Id at 519. The court noted that “[a] suspect’. ”

acknowledgment that he understands his rights should not, perhaps mewtably carry the
day,” but such an acknowledgment ‘is especially 51gn1ﬁcant when defendant’s
| mcriminating statement follows mmedaately thereaﬁer LA i quotmg 2 LaF ave,
Israel & King, Cnmmal Procedure (2 Ed. 1999) 592, Section 6.9(d). The court then |
B examined the surrounding cucumstances to confirm that the waiver was voluntary Id

In this case, Ofﬁcer Woolf uneqmvocaﬂy testlﬁed that he neither asked app eHant
ifhe understood }:us rights nor asked appellant if he wished to waive his nghts
Thereaﬁer, Officer St. Clair, w1thout appgsmg appellant of his nghts, questioned h,un "
| aoout the digital scales found in the apartnierit. "We do eek:rlowledge that appellant had -
prior contacts with the criminal jﬂsﬁce system end‘ had recently been‘ar_rested; appellant- |
had also completed high schooi and some college_fl However, jn order for appellant to, at
minimurn, impliedly waive his A/ﬁmnda rights, it must be shown Lhet.he understood those
rights,- Such an undersfandiog may oof be presumed. Accordmgly, we find appellant’s :

first assignment of error well-taken, in part, as it relates to the August 31, 2001

interrogation.

Accordingly, based on our disposition of appellant’s first assignment of error, we

find Msi@ents of Error Nos. II through VI are moot and not well-taken. Because

1.



appellant’s August 31, 2001 stafements were adrnitted at trial, and because, after review
of the entire récord we beliévé that thn evidence of appellant’s guilt was not |
overwhelming, we find that the matter must be remanded for a new trial.

On consideration Wneréof, we find that appellant was prejudiced and prevented
from having a fair trié.l and the judénient of the Sandusky County Court of Common
Pleas is reversed. The fnatter is remandéc.ll for a new trial. Pirsuant to App.R. 24, court

costs are assessed to appeliee'. '
JUDGMENT REVERSED,

A certified copy of this entry shall constitute the mandate: pursuant to AppR 27.
See, also, 6th D1st Loc AppR. 4, amended 1/1/98. .

. Peter M. Handwork, 1.

Mark L. Pietrykowski, J.

" Arlene Singer, P.J.
'CONCUR.

12.



APPELLATE REVIEW - B - §610-

VIEW *
'3 ipsa §609 Error in instructions
urt to - West's Ohio Dlgest
nages, Appeal and Error &=, 1203
infer- - - The court of appeals should reverse the tr1al court jud gment and
' remand the cause for further proceedings according to law where there
. 7 is an issué of fict triable to a jury and the court of appeals has found
nstru- ‘ LB _ prejudicial error in the trial court’s charge.® The entry of final Judg--
ilegeg ' = © mentby the court of appeals under such cxrcumstances is error.* '
r, at ' o )
i3, the . - - §610. - To intermediate court for cons:deratmn of assigned errors
1.5 ' not passed on -
judg- " West's Ohio Dlgest T ' . )
 dicts Appéal and Emor &> 1203
juired It is the duty of a court of appeals to pass upon all properly asmoned
ct has errors.® It will be presumed by the Ohio Supreme Court that the inter-
- and mediate appellate court did pass upon all such assignments of error,
s may and where it does not, affirmatively appear from the record that all the.
larly asagnments of error, were not considered; the court upon Feversa] will.”
d thé; not remand the case to pass upon such assignments.®
all by ¢ However when the record in the Ohio Supreme Court aﬁirmanvely
' shows that some of theé assignmeénts of error were not passed on by the .
lower appellate court, the case will be remanded for the consideration
action of such assignments.** :
ial ac- ¢ Hlustration: Where the court of appeals passed upon only
selow . - one ‘assignment of error, whether the judgment of the com-
upon " mon pleas court was contrary to law and in effect then held,
. ewly erroneously, that the defendant in the trial court should have
_had a verdict instructed in its favor, and did not pass at all
¢. Co,, Abs. 125, 187 N.E..370 (1st Dist. Cler- 62. Peer v. Industrial Commission of
ggg(Ct. ‘mont County 1933).. -~ Chio, 134 Ohio St 61, 1 I_Ohio Op. 45.4,
> 58. Hickman v. Ohio State Life Ins, 1 Noae 172 (W30; Knsion v, e
o App. Co.,92 Ohio SEL87, IONE. 542 (1915).  0°° L‘g‘: o e g = 004' 3513’;"
2d 917 - - i i i o th (1237)
‘ " 59, Hickman v. Ohio Stats Life Ins.  (disapproved on other grounds of by, .
. Co., 92 Ohio St. 87, 110 N.E. 542 (1915).  Oberlin'v. Friedman, 5 Ohio 8t. 24 1,34
. : Ohio Cp. 2d 1, 213 N.E.2d 168 (1965));
ting & 60. § 423. | Taytor sy City of Toledo, 96 Ohio(St &0,
ol ] 61. § 565. | 118 N.E. 1087 (1917).
5OhioJur3d . _ 381

lur 3d



§610 o APPELLATE REVIEW

upon the assignment of error that the judgment of the trial
court was not sustained by sufficient evidence, the cause
was reversed and remanded to the court of appeals with -
instructions to pass upon questions pertaining to the weight

_ of the evidence, because the Ohio Supreme Court deems it
unwise to depart from its salutary ruling of long standing

- that it will not weigh the evidence.® '

In certain circumstances, however, where another question clearly
appears on the record and was presented to the court of appeals, al-

though it was not covered in that court’s journal entry, and the Ohio

Supreme Court determines that the court of appeals erred in the grounds-
which it did state in its entry for reversal, the Ohio Supreme Court will
itself pass upon the other question to avoid a useless remand.®

§ 611." On miscellaneous grounds
West’s Ohio Digest o
Appeal'and Error o 1203 .
If a reviewing court finds the verdict or judgment to be excessive,
'appeanng to be induced by passion and prejudice, it is the duty of the.
court to reverse and remand for a new tnal % QOther matters involving
. remand have mcluded—-

- —where the trial court ‘based its decision in part on an erroneous in-
terpretation of a Ohio Supreme Court decision and found it unneces-
sary to pass upon an.issue raised in trial court as to the constitutionality
of the zoning ordinance; the Ohio Supreme Court did not pass on the

constitutionality but remanded the case with mstructrons to aﬁord a full '

hearing on that question.*

' —whefe the trial court refused to make requested separate findings
of fact and cohclusions of law and the judge presiding at trial had

retired, the case being remanded for a new trial rather than remanded

63, Peer v. Industrial Commission of . - 65.§591. o .
%hig'g;g ?7}121?189%3)1',11 Ohio Op. 454, 66. Appeal of Messiah Lutheran
- y ' Church, 28 Ohio St. 2d 52, 57 Ohio Op.

64. § 606. ‘ 2d 212,275 N.E.2d 608 (1971)
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