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IN THE SUPREME COURT OF OHIO

STATE ex rel. ANDRE YEAGER
P.O. Box 788
Mansfield, Ohio 44901

Relator,

vs.

PRESIDING JUDGE, LYNN SLABY
NINTH DISTRICT COURT OF APPEALS
161 SOUTH HIGH STREET
AKRON, OHIO 44308

Respondent,

JUDGE, BETH WHITMORE
NINTH DISTRICT COURT OF APPEALS
161 SOUTH HIGH STREET
AKRON, OHIO 44308

Respondent,

JUDGE, DONNA CARR
NINTH DISTRICT COURT OF APPEALS
161 SOUTH HIGH STREET
AKRON, OHIO 44308

Respondent.

CRsE .ijo, o6'Zl3o

CUe.ICaiPfR-L t3G'YICUn/ M9wJo9mUS- pR0^119e7-Z0'U

AFFIDAVIT OF ANDRE YEAGER 1,vSU/cvR-'r -ro prsm'ss e,-spov46A-yrS

^ayionJ7o i^isn^is5

Affiant, Andre Yeager, being first duly cautioned and sworn, here

by states and deposes that:



STATE OF OHIO )
) SS: affidavit of ANDRE YEAGER

COUNTY OF RItHLAND )

1. I am the Defendant Relator, that is the victim of an improper

waiver of counsel.

2. The attached complaint in this matter was prepared by Yeager, pro se.

3. I have personal knowledge that the factual allegations contained in the

complaint as recitedtherein are true.

4. I possess a good faith belief that based upon the facts as recited in

the complaint that I am legallyentitled to the issuance of Writ's of

Mandamus and Prohibition as described.

5. Affiant has first hand knowledge of the facts of the matters contained

herein and is competent to trstify as to such matters.

6. ANDRE YEAGER, did file a motion for self-representation.

7. On June 14, 2002, Judge James R. Williams did not warn Yeager of the

dangers of self-representation nor defenses available nor any of the factors

of Von Moltke, he made no inquiry to ascertain if waiver of counsel was

intelligent, knowingly or voluntary.

8. I would not elected to proceed without counsel had I knew all the dangers

of proceeding, pro se, on June 14, 2002.

9. Affiant told counsel, Nathan Ray, he was fired and do not file anything

to Ohio Supreme Court on my behalf because I wanted all errors preserved for

Federal review, which counsel was intentionally selling me out to the Ninth

District.

10. Counsel Ray filed anyway against clients wishes clearly knowing the

attorney client relationship was terminated before he filed in the Ohio

Supreme Court 2005.



11. Affiant possess a good-faith belief that said decision of Respondent are

(1) in contravention of the syllablus of this Court;

12. In contravention of the mandate of this Court, all of which would support

a Writ of Mandamus herein to confine Respondent, to carrying out the mandate

of this Court.

13. In contravention of Criminal Rule 44(A) and the trial court had no subject

matter jurisdiction to proceed to a trial because it never properly or

procedurally acquired jurisdiction under the Sixth Amendment for trial court

lacked a valid waiver of counsel since June 14, 2002.

14. Affiant believes the Ninth District Court does what it desires despite

starre decis and mandates of any Superior Court.

15. Affiant filed 26(B) raises various issues that appellant counsel failed

to raise dead bang winners in order that the court correct this illegal

sentence, which was denied.

16. Affiant believes dealing with Sumit County, Ninth District Court of

Appeals the law is actually ignored because these courts are aware no court

will review there improper decisions.

17. Affiant believes the Ninth District Court of Appeals stating this Court

merely quotes the dicta from Von Molkte and is not there holding is a clear

disrespect to this Court.

18. The Ninth District Court is wrong legally, factually by hold "This Court,

likewise, will not adopt a rule which requires a trial in order, to fully

acquaint himself with the facts of a case prior to trial in order to under

take pseudo-legal representation of a defendant by specifically advising him

ofpossible viable defenses or mitigating circumstances existing in his case,

Ragle. This is insane, unconstitution and obstruction of justice, a court must

inquire long as necessary to make sure'a defendant eyes are open to the

ramifications of this enormous right being waived, defendants are not aware of
2



there defenses or any factors that will aid in winning a just result.

19. Affiant understands the state conceded June 14, 2002, transcript shows

there is no valid constitutional waiver of counsel on the record but the Court

wants to dwell upon the pobiea for self-representation that was filed before

June 14, 2002, hearing and legally inadequate to prove an intelligent, knowingly

and voluntary waiver of counsel. This structural violation that cannot be

presumed by any motion it has to be on the June 14, 2002, transcript not any

other transcript because then Yeager, was without counsel that guaranteed by the

Constitution Gideon v. Wainwright, Powell v. Alabama, until that next date in

Court then without counsel until next date very on going violation.

20. Affiant believes the mentality reflected in the opinion of 2005 ignores

the Ohio Suprem Court precedent regarding the standard of waiver of counsel

and the standard in Ohio is not the "Totality-of-the-circumstances" as the

court wishes it to be the standard and duty of the Court's is whwther the trial

court explained to d3fendnat dangers of self-representation, nature of charges,

allowable penalties, defendses available and all factors as a whole in Faretta

v. California or Von Moltke or State v. Martin, none is the totality of

circumstances standard. There is no mention of background, age, or education

those factors are not in the law because its not important as the inquiry thats

required by the court this right is too important to waive by proxy or what a

court wants the law to be.

21. The Ninth District Court of Appeals clearly deviated from this Court

precedent by stating Martin, supra, does not require the trial court to consider

all factors of Von Moltke, the court is wrong and this Court must enforce your

mandate.

22. Affiant wants this Court to understand when Relator, say reverse to new

trial what I am saying is once Martin, is correctly applied and all factors

of Von Moltke and June 14, 2002, hearing transcript viewed then the end result
3



will be new trial. The court cannot view the motion as waiver of counsel if

Martin, supra, is followed because it was filed before June 14, 2002, hearing.

On June 14, 2002, hearing is where the violation was done and never

corrected.

23. Affiant believes stare decisi prevents the court of Appeals from declining

to follow this court law. "As the United States Supreme Court has observed,

faced with controlling authority by a Superior Court and another line of

decisions, a Court of Appeals has only one course to follow the authority of

the court to which it is inferior leaving to [the Higher Court] the prerogative

of overruling its own decisions" (citation omitted).

24. Affiant believes the court decision standard deviates from established

precedent.

25. Affiant believes the Writ must be complete in its nature, beneficial and

speedy, to correct this miscarriage of justice. Relator, is actually innocent

of all crimes and a constitutional violation has resulted in an innocent

citizen being imprisoned (Schlup v. Delo).

26. Affiant will go back to third trial and prove his innocence on all

charges with counsel.

27. Affiant believes the Court of Appeals exceeded this courts mandate and

for any Inferior Court to determine that a syllabus of Ohio Supreme Court

opinion is obiter dictum is improper and under S.Ct. R.Rep.Op. 1(B) "the

syllabus of Supreme Court opinion states the controlling point or points of

law decided in and necessarily arising from the facts of the specific case

before the court for adjudication.

4
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494 Supreme Court Practice

Although the several writs to some extent serve different functions, they
overlap considerably,s and the same general principles guide the Court in
determining whether to allow each of them. They will therefore be considered
together here.

(1) Forcing lower courts to comply with appeGate mandate. One function of
the writ of mandamus is to force a lower court to comply with the mandate of
an appellate court. When the mandate or judgment in question is that of the
SuPreme Court a lication for the writ must of course be made co that Court
[n re Sanford Fork Fj Tool Co., 160 U.S. 247, 255 (1895); Uruted States V. Uruted
States District Court, 334 U.S. 258, 263 (1948); WiII v. Uniied Statesr 83 9U.

o t e lower court takes the form of an appealable order, the aggrieved parties
may file the ordinary petition for certiorari. In re Sanford Fork & Tool Co.,
supra; Baldmore & Ohio Railrtwd Co. v. United Stares, 279 U.S. 781, 785 (1929).
If the mandate or judgment of the Supreme Court leaves a question open for
the exercise of discretion by the lower court, the decision of the latter cannot
be reversed by mandamus. ln re Sanford Fork & Tool Co., supra; In re Potts, 166
U.S. 263, 266 (1897); Exparte Union Steamboat Co., 178 U.S. 317, 319 (1900).
Where the appellate court leaves certain questions open for consideration by
the lower cntnr. thP larrrr rrsusr rnn6nr ifcnlf fn tt,ncr iceurc ^nd -n tu

i 90, 95- (1967); cf. United States v. Smith, 331 U.S. 469 (1947).61f the action

;Thus in Vendo Co. v. Lektro-Vend Corp., 434 U.S. 425 (1978), the Court
' not proceed to execute the mandate, or disobeys and mistakes its meaning."

U.S. 228 (1893); cf. United States v. Smith, 331 U.S. 469 (1947). See 07-
United States v. Haley, 3.I1 U.S. 18 20 (1962). 4_,Z^ 1

Indeed, the Court has indicated tha mandamus is the only proper remedy
available to a party who has prevailed in the Supreme Court where the lower
court, in the words of United States v. Fossatt, 20 How. 445, 446 (1858), "does

corrected by mandamus if it fails to do so. In re Potts, supra; Gaines v. Rugg, 148 P
--- ---- • --- ^ --- -- ZZg

denied a petition for clarification of its prior judgment on the merits (433 U.S.

purpose "since the judgment was a routine order directing that the decision of
this Court be carried into effect" and clarificarinn of rhar nrder nrest mahlv

Sec. 11.6, infra. Since it had not been, the motion was held to serve no useful

executing the judgment. But the denial was "without prejudice to the filing of a
motion for leave to file a petition for mandamus pursuant to Rule 31" (a
predecessor of present Rule 20), the remedy deemed appropriate by the Court.
In Vendo, the motion to clarify might have been treated as a petition for
mandamus had it been served on the lower court judge, as the rule required. See

:623 (1977)), which claimed that the district court judge was not properly

;would not correct the improper action of the district court judge. The Court
seems to have left open the possibility that a motion to clarify may be
appropriate where it can be treated as a petition for mandamus. Obviously, the
better practice is to file a petition for mandamus, claiming that the lower court

AP sThree petitions for exactly the same relief in cases argued together were entirled "Petition for VG4itsof
^-<::.:.+:7vtandamus and Prohibition," 'Petition for Writ of Mandamus or Ceniorari," and "Petition for Ceniorari."
f;i;^Ex pane Cotktr, 337 U.S. 55 (1949); Kil)utdck v. Tex<ts Ct Pacific Railwq Co., 337 US. 75 ( 1949); Uniud

Stntes v. National City L'nes, 337 U.S. 78 (1949). The Court decided each ca.ve on the merits without noting
the dif(erence among the writs.
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is disobeying or misinterpreting the Court's judgment or mandate. A request to
clarify may be appropriate in other situations not involving disobedience when
there is ambiguity on the face of the Court's order or opinion.

The Supreme Court can issue a writ of mandamus not only to a lower
federal court but to a highest court of a state that has disobeyed or failed to give
effect to a prior judgment or mandate of the Court. See Deen v. Hickman, I&
U.S. 57 (1958); Bucolo v. Adkins, 424 U.S. 641 1976). But while the Court

twt e[f-nten and likely grant a petftioor mandamus w ere suc ju tcta
noncompliance is clear, the Court dislikes to issue the peremptory writ irself. ln
both the Deen and Bucolo cases, for example, after explaining the respective
mandates and finding that the state court.s had in fact failed to conform, the
Court simply granted the motions for leave to file mandamus petitions but
"[a]ssuming as we do that the [state court] will conform to the disposition we
now make, we do not issue the writ of mandamus." See also Connor v. Coleman,
425 U.S. 675 679 (1976) (motion for leave to file granted but consideration of
petitton or man amus continued on assumption that federal district court
"will promptly conform its proceedings to give effect to these views"). See also
440 U.S. 612 (1979), 441 U.S. 792 (1979).

(2) Correcdng jurisdictional error. Each of the writs of mandamus, prohibi-
tion, and certiorari is used on proper occasions to correct jurisdictional error on
the part of the lower court. See Kerr v. U.S. District Court, 426 U.S. 394
(1976). As stated in WiQ v. United States, 389 U.S. 90, 95 (1967̂ ):

"The peremptory writ of mandamus has traditionally been used in the
federal courts only 'to confine an inferior court zo a lawful exercise of its
prescribed jurisdiction or to compel it to exercise its authority when it is its duty
to do so.' Roche v. Evaporated Milk Assn., 319 U.S. 21, 26 (1943). While the
courts have never confined themselves to an arbitrary and technical definition of
'jurisdiction,' it is clear that only exceptional circumstances amounting to a
judicial 'usurpation of power' will )ustify the invocation of this extraordinary
remedy. De Beers Consol. Mines, Ltd. v. United States, 325 U.S. 212, 217 (1945)
..*"

This does not mean that the extraorditiary writs serve as substitutes for the
ordinary appellate procedures whenever it is claimed that the lower court has
acted beyond its jurisdiction. Bankers Life Co. v. Holland, 346 U.S. 379, 382-83
(1953); Heckler v. Ringer, 466 U.S. 602, 616 (1984). The writs are to be used
only when, for some special reason, remedy by appeal does not provide an
adequate remedy:7 Orders which are not appealable by reason of their interloc-
utory nature or otherwise may not ordinarily be reviewed through any of the
extraordinary writs, even though the hardship of a prolonged trial "is imposed
on parties who are compelled to await the correction of an alleged etror at an
interlocutory stage by an appeal from a final judgment." Uruted Stcues AUtali
Association v. United States, 325 U.S. 196, 202 (1945); Roche v. Evaporated Milk

' In Maxuell v. Bishop, 385 US. 650 (1967). for example, the Court granted a petition for a common-
law writ of certiorari where the shortness of time available before a scheduled execution made the ordinary .-
appeal procedures unavailable. The execution was set for a day ot two after a circuit judge had denied a
certificate of probable cause to appeal to the appellate coun. The execution was stayed by a Supreme Court
Justice to allow the petition tobe filed. The Court then reversed the order denying rhe certificate of probable
au.s?
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1

2

4

5

7

9

10

right, Mr. Yeager?

DEFT. ^?=^^GER. sAl*1--^aght. IJII^i-ke

THE COURT: You would like counsel

appointed for this charge?

DEF1'.. A. XEAGER: Yes. And I object to

the indictments being used at the next trial

but I ain't going to be nothing with you, but

let's make it on the record. I object. Itr

has nothing to do with the RICO whatsoever.

11 It would only prejudice the case.

12 THE COURT : . T.he •-Cour^t l-s-•--_I

13 guess.•=the-°Coust.,has....a -questionx:.. __ Idow-,-y.0t1r°2^e

14

15

16

17

18

19

20

21

22

23

24

25

s,aying-youwant -counsel ...on,this....partic.ulax

charge-but what--about- the -other- c1Tax°q-Es`7'

DEFT. A. YEAGER: I'm going back to call

Mr. Adgate so he can call you, because he

said he'd take it.

THE COURT : I -wt-k1-c's"]:"1"°'Mr .

Ard a t,e.^.,...,... . .I.n.. . :-. .^ ot•he•r word'9;..you'.Y,^
^ve:.

Mx,-Adgate would •repre^sent• you;`^you woul`d let""

hi-m-repr- esent.:,y.o:u?

.DEFT. A. YEAGER: Yes.

THE COURT: e--Aitd-yeu-°rre^--^-}rour

._o.w.n--.c:®-unse3,, --I s---tha-t--w•h^at--you!..re:• •tella.ng the

Patricia A. Klein, RMR - Official Court Reporter
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1
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6

7

8

9

10

11

12

13

14

15

16

17

1s

19

20

.' 21

22

23

24

25

Court?

TT T'T---n ^ vEAG.E&,.;^.^^s .

T^H"-E COURTc The Court :wi11 inq'uire

of Mr. Adgate as to whether he's available

and whether he's willing to represent' you as

an appointee of the court.

MR. PEACOCK: Your Honor, if Mr.

Adgate is notavailable, what does Mr. Yeager

want to do?

DEFT. A. YEAGER: The tall - Madison or

Benson, the tallest one that we talked about.

MR. PEAC'OCK: Walt Benson.

THE COURT s -- - I s that what •^co.u.! re

saying?

DEFT A,..,,.YEAG.ER ...,XgS.

-MR. PEACOCK: L1,o .}cka^a•, w^^^crrrnsel

for everything?

DEFT,.,A_:"YEPsGE}R^ .. Yews, if --

MR. PEACOCK: The State is concerned

if we're going to go down the road again.

THE COURT: I understand that.

The Court is not going to make any changes

until after I, you know, I talk to these

individuals and see what their -- as of now

that's a firm trial date and we're headed for

Patricia A. Klein, RMR - Official Court Reporter



STATE OF OHIO ^%)"•'^ ^, IN THE COURT OF APPEALS
)ss: NINTH JUDICIAL DISTRICT

COUNTY OF SUMI&Tra 21 r"ai i i: 5 0

STATE OF OHIO SUfviivliT cGUiv j C.A. No. 21510
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ANDRE YEAGER
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CLERI< OF COUR s

APPEAL FROM JUDG^IENT
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COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
CASE No. CR 01 12 3475(B)

DECISION AND JOURNAL ENTRY

Dated: September 21, 2005

This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and thd following disposition is made:

SLABY, PRESIDING JUDGE, ANNOUNCES THE DECISION
OF THE COURT WITH RESPECT TO ASSIGNMENTS OF
ERROR II-IX AND AN OPINION WITH RESPECT TO
ASSIGNMENT OF ERROR I.

{11} This cause is before this Court pursuant to remand by the Supreme

Court of Ohio. The Supreme Court has vacaied this Court's jsdginent in State v.

Yeager, 9th Dist. No. 21510, 2004-Ohio-2368, and has remanded the case to this

Court for further consideration in light of State v. Manin, 103 Ohio St.3d 385,

2004-Ohio-5471. This Court affirms.
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consecutiyely, yielding a total of five and one-half years imprisonment. Appellant

appealed the trial court's decision to this Court and this Court affirmed the

decision of the trial court. State v. Yeager, 9th Dist. Nos. 21091, 21112, ^1120,

2003-Ohio-1808, appeal denied, 101 Ohio St.3d 1422, 2004-Ohio-123.

{14} While appellant's direct appeal of his first trial wgs pending, a

second trial was held on the charge of intimidation of a victim or witness, in

violation of R.C. 2921.04(B), as contained in counts thirty and thirty-one of

supplements six and seven to the indictment; and the charge of engaging in a

pattern of corrupt activity, in violation of R.C. 2923.32 (A)(1), as contained in

count sixteen of supplement two to the indictment. On March 12, 2003, the jury

returned a verdict of guilty on all counts. Appellant was sentenced accordingly.

{J5} Appellant timely appealed his convictions of engaging in a pattern of

corrupt activity and intin-iidation, setting forth nine assignments of error. The

assignments of error have been rearranged to facilitate review.

II.

FIRST ASSIGNMENT OF ERROR

"THE TRIAL COURT ERRED IN FAILING TO SECURE A
VALID WAIVER OF THE DEFENDANT'S RIGHT TO
COUNSEL AND FAILED TO PROPERLY ADVISE HIM OF HIS
RIGHT TO COUNSEL, THEREBY DENYING HIM HIS RIGHT
TO COUNSEL AS GUARANTEED BY THE SIXTH
AMENDMENT AND HIS RIGHT TO DUE PROCESS OF LAW."

{16} In his first assignment of error, appellant contends that the trial court

deprived him of his constitutional right to counsel by accepting his waiver without
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ascertaining wHether it was knowingly, intelligently, and voluntarily made. I

disagree.

{9[7} "The Sixth Amendment, as made applicable to the states by the'r;

Fourteenth Amendment, guarantees that a defendant in a state criminal trial has an

v
independent constitutional right of self-representation and that he may prctceed to

defend himself without counsel when he voluntarily, and knowingly and

intelligently elects to do so." State v. Gibson (1976), 45 Ohio St.2d 366,

paragraph one of the syllabus, citing Faretta v. California (1975), 422 U.S. 806,

45 L.Ed.2d 562. However, "[c]ourts are to indulge every reasonable presumption

against the waiver of a fundamental constitutional right including the right to be

represented by counsel." (Citations omitted.) State v. Dyer (1996), 117 Ohio

App.3d 92, 95. Accordingly, "a valid waiver affirmatively must appear in the

record, and the State bears the burden of overcoming the presumption against a

valid waiver." State v. Martin ("Martin I"), 8th Dist. No. 80198, 2003-Ohio-1499,

at 18, citing Dyer, 117 Ohio App.3d at 95. "In order to establish an effective

waiver of right to counsel, the trial court must make sufficient inquiry to determine

whether defendant fully understands and intelligently relinquishes that right."

Gibson, 45 Ohio St.2d at paragraph two of the syllabus.

I
xy {18} In.determiYii'tlg tk"dequaay^®fhther.ttaek-4ourtf^&inquir.y.r ,in=the_ct3ntext

,of-a- defendant's. ^wai,ver of.;,.aounsel, thi^+^rt^»^t^t^tadit3 oE^,the:.

cirsurnstandd:::...StasaftmWagie, 9th Dist. No. 22137, 2005-Ohio-590, at 112. In

.
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v^

assuring that a waiver of counsel is made knowingly, voluntarily, and intelligently,

a trial court should advise the defendant of the dangers and disadvantages of self

representation. See Gibson, 45 Ohio St.2d at 377. See, also, Faretta, 422 U.S. at

835; State v. Weiss (1993), 92 Ohio App.3d 681, 686. While no one factor is

determinative, the trial court should advise the defendant of the .pature of the

charges and the range of allowable punishments, and, in addition, advise the

defendant of the possible defenses to the charges and applicable mitigating

circumstances. See Gibson, 45 Ohio St.2d at 377, citing Von Moltke v. Gillies

(1948), 332 U.S. 708, 723, 92 L.Ed. 309. • k^i^.^wu^Ckhx^held^Eltatthe

tEial-court'sdiscussion-of-possibledefenses and-nu,ti•gating•eireumstanoes^ need not

be-faet»speoif'ac: State v. Trikilis, 9th Dist. Nos. 04CA0096-M & 04CA0097-M,

2005-Ohio-4266, at 113, citing Ragle at 112. "[A] broader discussion of defenses

and niitigating circumstances as applicable to the pending charges is sufficient."

Trikilis at 113. Irr ,addition;°-a-•aourtrmay=consider•varittug"otherifactoi"s,'including

t d f ndan CL ggg.,.e,ducation;fandrlcgatexperienee in=deter.mining`tY ►l1`'d waiver

of cQansei--is-rttade...kaowingly;-•vrrluntar'rlq-;-,and--intdlligently:-^°-Id., citing State v.

Doane (1990), 69 Ohio App.3d 638, 647.

{19} Additionally, Crim.R. 44(C) requires that the trial court obtain a

signed, written waiver by the defendant in "serious offense cases." A "serious

offense" is defined as "any felony, and any misdemeanor for which the penalty

prescribed by law includes confinement for more than six months." Crim.R. 2(C).
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While a signed waiver is the preferred practice, the absence of a waiver is

harmless error if the trial court has substantially complied with Crim.R. 44(A).

State v. Martin ("Martin II"), 103 Ohio St.3d 385, 2004-Ohio-547 1, at 139.

{110} In the present matter, appellant filed a pro se motion captioned
,

"MOTION TO PROCEED PRO SE SELF-REPRESENTATION" with,4tie trial

court on June 3, 2002, invoking his right to self-representation. After'reviewing

appellant's June 3, 2002 motion, I find that appellant's motion sufficiently

complied with Crim.R. 44(C) to constitute a valid written waiver. Consequently, I

would overrule appellant's first assignment of error.

SECOND ASSIGNMENT OF ERROR

"THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY
FAILING TO GRANT APPELLANT'S MOTION FOR
SEVERANCE OF COUNTS HEREIN FOR TRIAL PURPOSES,
IN VIOLATION OF APPELLANT'S RIGHTS AS GUARANTEED
TO HIM BY THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION."

{111} In his second assignment of error, appellant argues that the trial

court should have severed the engaging in corrupt activity count from the counts

regarding the intimidation of a witness. This Court disagrees.

{112} Crim.R. 8(A) provides that joinder of offenses is proper if the

offenses "are based on the same act or transaction." However, "[i]f it appears that

a defendant *** is prejudiced by a joinder of offenses *** in an indictment, ***

the court shall order an election or separate trial of counts, *** or provide such

other relief 4s justice requires." Crim.R. 14. In order to prevail on a claim that the
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NN C. SLAB,
FOR THE COURT

WHITMORE, J.
CONCURS IN PART AND WRITES SEPARATELY SAYING:

{152} While I agree with this Court's finding that appellant properly

waived his right to counsel, I do not agree with the finding that the letter appellant

filed with the trial court on June 3, 2002, constituted a valid written waiver within

the context of Crim.R. 44(C). While the preferred practice to follow when a

defendant is waiving his or her right to counsel in a serious offense case such as

the present matter would be to have a defendant execute a written waiver pursuant

to Crim.R. 44, the failure to obtain a written waiver in this case was harmless

error, if the trial court made a sufficient inquiry to determine whether appellant

fully understood and intelligently relinquished his right to be represented by

counsel. State v. Martin, 103 Ohio St.3d 385, 2004-Ohio-5471, at139.

{9[53} Irt°tiWiYt`stant- rnatter., .J,do-.not believ^qjkatiijlppeliant's-letter can.be

construed-as a°°written-waiver,>Appellant authored the letter prior to.any-eallaqtry

wiih..tiaea-trial`court. Ascordti,ngly,..xhe.letter cannot-be said,to be a valid -wai-ver-of

AppellamtWs.a>~•ightwta.counsel: .Id. at 141. Fucther,..Ap.pellantus-i-n-court-statements

that he,tliF1 not-wish-t©^proceed without a••law,ycr,.tibut..xvished-to proeeed°as•the-leatt

counsel with=amattorneystill-representinghian>ma^ ,),xc.letter-atr ►biguaus. Based
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upon the-facts-presente.d,_I. would°proceed'forward to the analysis laid outsupra at

9[9[7-9.

{154} In the present matter, appellant admitted that he understood that hel

had the right to counsel. He further admitted that he understood that he would be

bound by the same rules of evidence as attorneys if he opted to represent himself,

and that the trial court advised him of the charges against him and the possible

penalties for those charges. The record further indicates that the trial court

repeatedly warned appellant against self representation, and even appointed stand-

by counsel, who was present and available during the entire proceeding, in the

event appellant changed his mind. The record is replete with evidence that

appellant understood trial procedure. During the trial, appellant made opening and

closing statements, presented testimony on his own behalf, and cross-examined the

State's witnesses.

{155} After reviewing the record, I would find that appellant validly

waived his right to counsel. The trial court sufficiently explained the dangers of

self-representation, the nature of the charges against appellant, and the allowable

penalties for those charges. Appellant understood that the court had appointed

stand-by counsel, available to assist him during the proceedings, yet he still opted

to represent himself. Considering the totality of the circumstances, I would find

that appellant voluntarily, knowingly, and intelligently waived his right to counsel.

Court of Appeals of Ohio, Ninth Judicial District



25

CARR, J.
CONCURS IN PART AND DISSENTS IN PART, SAYING:

{9[56} I respectfully dissent. Although the Supreme Court of Ohio has held

that the lack of a written waiver of counsel under Crim.R. 44(C) may be harmless

error, it is only harmless error if the trial court made a sufficient inquiry to

determine whether the defendant fully understood and intelligently relinquished

his or her right to counsel. In the pr.es.ent..case,..the.#ria.l..caurk-f,ailcd-4ra..eugag^.. in

tlae-neeessaxyselloquy--to,ensure-that-appetlant•s-waiver-of counsel--was:lcap,wingly,

inttljigetrtly;-end..u.oaluntarily-Trade. A* °^^.n *̂.:^°^w^a^g^ ^any=saexivec3aeions

be,twe¢nW the-acaurE:_and appellant regarding- his representation;' did`the"FiigT° cd1irt

inquire'as^to appellant's°understanding of^the charges against'hirn and the p'tsss'ibie--

p.ena.lties:,.he.-faeed. A4&diEiena4kp; ,tha-•tr•ia-l-caurt neglected...to_ adequately ftiforrn- -

appeUant--bf'-the°,perils-of •self-representahon.' °l"'would sustain appellant's"fiist

assignmentof-error-andvovertule-appellant's ninth assignment of error with regaxd.,

to tkt^.suffi^i^nGy arg^merrt. fould hold,that appellant's remaining assigniYYe^tts

of.er^r„^s e„moot.

•_.

NATHAN A. RAY, Attorney at Law, 137 South Main Street, Suite 201, Akron,
OH 44308, for Appellant.

SHERRI BEVAN WALSH, Prosecutor, and PHILIP D. BOGDANOFF, Assistant
Prosecuting Attorney, 53 University Ave., 6'" Floor, Akron, OH 44308, for
Appellee.
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IN THE COURT OF APPEALS
NINTH JUDICIAL DISTRICT

C. A. No. 21510

t

APPEAL FROM JUDGMENT
ENTERED IN THE
COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
CASE No. CR 01 12 3475(B)

DECISION AND JOURNAL ENTRY

Dated: May 12, 2004

This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

CARR, Presiding Judge.

{%1} Appellant, Andre Yeager, appeals the decision of the Summit

County Court of Common Pleas, which found him guilty of engaging in a pattern

of eorrupt activity and intimidation. This Court reverses and remands.

1.

{12} In January and February of 2002, appellant and several co-

defendants were indicted on numerous counts of breaking and entering, in

violation of R.C. 2911.13(A); receiving stolen property, in violation of R.C.

2913.51(A); and engaging in a pattern of corrupt activity, in violation of R.C.
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2923.32(A). Appellant pled not guilty to the counts as charged in the indictment,

and the matter was set for trial.

{13} After the prosecution rested its case, the trial court dismissed several

counts of the indictment. On April 24, 2002, the jury found appellant guilty Jof

,
breaking and entering, a felony in the fifth degree, as contained in counts five,

nine, ten, and eleven of supplement two to the indictment. The jury also found

appellant guilty of receiving stolen property, a felony of the fourth degree, as

contained in count twenty-four of supplement five to the indictment. However,

appellant was found not guilty of breaking and entering as contained in counts

seven, eight, and twelve of supplement two to the indictment. The jury was

deadlocked on the charges of breaking and entering and engaging in a pattern of

corrupt activity, as contained in counts thirteen and sixteen, respectively, of

supplement two to the indictment. The trial court then sentenced appellant to a

definite term'of twelve months imprisonment on each count of breaking and

entering and a definite term of eighteen months imprisonment for one count of

receiving stolen property. The trial court ordered the sentences to be served

consecutively, yielding a total of five and one-half years imprisonment. Appellant

appealed the trial court's decision to this Court and this Court affirmed the

decision of the trial court. State v. Yeager, 9th Dist. Nos. 21091, 21112, 21120,

2003-Ohio-1808, appeal denied (2004), 101 Ohio St. 3d 1422, 2004-Ohio-123.
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(9[4} While appellant's direct appeal of his first trial was pending, a

second trial was held on the charge of intimidation of a victim or witness, in

violation of R.C. 2921.04(B), as contained in counts thirty and thirty-one of

supplements six and seven to the indictment; and the charge of engaging in a

pattern of corrupt activity, in violation of R.C. 2923.32(A) (1), as contained in

count sixteen of supplement two to the indictment. On March 12, 2003, the jury

returned a verdict of guilty on all counts. Appellant was sentenced accordingly.

{15} Appellant timely appealed his convictions of engaging in a pattern of

corrupt activity and intimidation, setting forth nine assignments of error. In order

to facilitate review, the assignments of error have been re-arranged.

II.

FIRST ASSIGNMENT OF ERROR

"THE TRIAL COURT ERRED IN FAILING TO SECURE A
VALID WAIVER OF THE DEFENDANT'S RIGHT TO
COUNSEL AND FAILED TO PROPERLY ADVISE HIM OF HIS
RIGHT TO COUNSEL, THEREBY DENYING HIM HIS RIGHT
TO COUNSEL AS GUARANTEED BY THE SIXTH
AMENDMENT AND HIS RIGHT TO DUE PROCESS OF LAW."

(9[6} In his first assignment of error, appellant contends that the trial court

deprived him of his constitutional right to counsel by accepting his waiver without

ascertaining whether it was knowingly, intelligently, and voluntarily made. This

Court agrees.

{'17} "The Sixth Amendment, as made applicable to the states by the

Fourteenth Amendment, guarantees that a defendant in a state criminal trial has an

Court of Appeals of Ohio, Ninth J udicial District
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independent constitutional right of self-representation and that he may proceed to

defend himself without counsel when he voluntarily, and knowingly and

intelligently elects to do so." State v. Gibson (1976), 45 Ohio St.2d 366,

paragraph one of the syllabus, citing Faretta v. California (1975), 422 U.S. 806,
r

45 L.Ed.2d 562. Upxuever; ,-"`Ec]ourts^--area`°to°^•indulg'e-itr-,every--treasonable

przumpti:om'against:^the waiver-of a fundamental°constitutional righi,=includiiig the

righE;twbe l`eptesentedby>:counsel." (Citations omitted.) State v. Dyer (1996), 117

Ohio App.3d 92, 95. Accordingly, "a-rozlid-waiver-affirmatively-mtttst>-appear-in

the-reee>Fd;4n,&theuState.bears:.the>burden.of.ouercoming the prestvmptien-against^a

v^id^a^'" °^tate u„Martin;-8th Dist: No. 80198;1-2003tOhio-1499; u'tting°Dyer

at 95. °Ifr ordertcrestablish-an°effeetiv&-waiver of•-right-to-counsel;=-the,trial court

mdst-Faake.,FS►t#'ficieAt..inquify.-ta, determine,whether defendant-full-y.,unders,tands

and•intelligentLy r.elinqaishes,.that,•righL" Gibson, 45 Ohio St.2d at paragraph two

of the syllabus.

19[8} In determining the sufficiency of the trial court's inquiry in the

context of the defendant's waiver of counsel, the Gibson court applied the test set

forth in Von Moltke v. Gillies (1948), 332 U.S. 708, 723, 92 L.Ed. 309:

"*** To be valid such waiver must be made with an apprehension of
the nature of the charges, the statutory offenses included within
them, the range of allowable punishments thereunder, possible
defenses to the charges and circumstances in mitigation thereof, and
all other facts essential to a broad understanding of the whole
matter."

Court of Appeals of Ohio. Ninth Judicial District
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{19} Additionally, Crim.R. 44(C) requires that the trial court obtain a

signed, written waiver by the defendant in "serious offense cases." A "serious

offense" is defined as "any felony, and any misdemeanor for which the penalty

prescribed by law includes confinement for more than six months." Crim.R. 2(C).

Upon review, this Court could not find a consensus among the appellate^districts

as to whether Crim.R. 44(C) must be strictly complied with or if substantial

compliance with the criteria set forth in Von Moltke is sufficient. Some appellate

courts have held that the failure to secure a written waiver of the right to counsel is

subject to a"substantiat compliance" standard, and that, so long as the criteria

announced in Von Moltke, are substantially met, a conviction need not be

overturned in the absence of a showing of prejudice.' Other appellate courts,

however, have held that strict compliance with Crim.R. 44(C) is necessary and the

absence of a signed waiver in a serious offense case constitutes reversible error?

This Court will follow the strict compliance approach.

{110} At a status conference on June 4, 2002, appelIant advised the court

on the record that he wished to represent himself. Appellant stated: "Yes. I

waive my right to an attorney, intelligent, and I like to represent myself under the

' State v. Longworth, 3rd Dist. Nos. 1-01-08, 1-01-51, 2001-Ohio-2295,
citing State v. Fair (Sept. 17, 1996), 10th Dist. Nos. 96-APAOI-93, 96-APA01-94;
State v. Overholt (1991), 77 Ohio App.3d 111, 115.

z State v. Suber, 154 Obio App.3d 681, 2003-Ohio-5210; State v. Martin,
8th Dist. No. 80198, 2003-Ohio- 1499.
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6"FOPY
6

,

Sixth Amendment." On June 14, 2002, a hearing was held regarding appellant's

request to represent himself. The court granted appellant's request to represent

himself, but appointed attorney Nicholas Swyrydenko as standby counsel to assist

appellant. On February 3, 2003, appellant was arraigned on two counts of

intimidation. Acf4w,=entering..^,.plea ofnot=guilty to-both-eounts;,appellant-advised

the.c^he"rnsiotrger,wished<do.-represerrE=himself. Appellant made it kaown

to the court that he would only accept one of two attorneys as his counsel. The

court advised appellant that it would make every effort to contact the attorneys and

inquire as to whether they were willing to take his case.

{9[11} On March 4, 2003, the case proceeded to trial. Before the trial

conunenced, the court addressed appellant regarding his representation. The court

advised appellant that neither of the two attorneys he requested were able to accept

his case. The court then noted, as it had previously, that it did not believe that

appellant's decision to represent himself was a wise choice, but that the court

would proceed with the case' Finally, the court explained Mr. Swyrydenko's role

in the trial and advised appellant that he would be given the same respect as any

other attorney, but also held to the same standards with regard to proper courtroom

decorum and adherence to the rules of evidence.

' This Court notes that we have found that while "'[t]he Constitution
guarantees indigent defendants competent appointed counsel at trial and on direct
appeal, it does not guarantee counsel of choice."' State v. Edsall (1996), 113 Ohio
App.3d 337, quoting State v. Bryant (May 8, 1996), 9th Dist. No. 17618.
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{9[12} Imthe-ptaeYr°case;-the°=triahcourt failed.to-ersgaga.inM-the•-neeessary

co130quy^tb"ensuYe thatappellant'swaiver of counsel.was ltnowing^ly,=.intelligently,
11

an&vtrluntar'irly-fttade. At.no4ime-during°the many-conversations=between-the

courrand' appel•lant.regarding his representation, ,did-the trial,,court•,inquire as to

appelfiattt'S`ufiderstanding-ofthe charges<against himand the possible pecialties=he

fa•ced:^ Additionaliy;•thete'ial-court-neglected.to.adequately informappellant of -the

pet`itstf sdtf=re^resentation.

{113} AfXr revievuing,Eappellant'&-'FMotiorr °To• rProc-de8 "Pi6-SeF'Shcf-

Representation": whioh was filed with the triral court-ow3une 3; 2002; this-Court•is

{114} rqkqtant.to.:find-thatappeilant's- motion sufficiently compliedwith-

Crim.R: 44(C) -to •constitute.-a».valid:wrixt®n-wniver. In the motion, appellant

merely stated that he wished to represent himself because he was not happy with

his court-appointed counsel. Given that "[c]ourts are to indulge in every

reasonable presumption against the waiver of a fundamental constitutional right

including the right to be represented by counsel[j" the-motion fails-to` stiri'ctly

compLy_with,Crim;Ra-44(C). Dyer, 117 Ohio App.3d at 95.

{115} Accordingly, appellant's first assignment of error is sustained.

{9[16} Although this Court's disposition of appellant's first assignment of

error renders moot the remaining assignments of error, "to the extent that they

raise arguments regarding the sufficiency of the evidence they must be addressed,

since a reversal on sufficiency grounds would bar retrial on the counts affected."

Court of Appeals of Ohio, Ninth Judicial District
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STATE v. MARTIN
Cileas 816 N.E.2d 227 (Ohlu 2004)

by counsel, self-representation or hybrid
representation, for'[tjhe question is one of
degree.' [Bright v. State (1986), 68 Md.
App. 41] at 47, 509 A.2d [1227] at 1230.
Neither the court, nor the defendant, nor
eounsel, nor the prosecutor would know
until the record of the trial was examined
who was actually responsible for the con-
duct of the defense and in control of decid-
ing questions and resolving problems as
they arose. A•s Wilner, J., said in his
concurring opinion [in Briglat]:

{435} "'There is * * * no clear bound-
ary line between hybrid representation
and self-representation. Moreover, when,
as in this case, a request for some degree
of self-representation is made before trial,
there is no way that the court ever can
know on what side of the murky line the
matter will fall. ***[T]here are a num-
ber of factors to be considered, all of which
are necessarily considered ex post ,(a.cto.'
[Briglat, 68 Md.App.] at 57, 509 A.2d at
1235." Parrert v. State, 309 Md. at 269-
270, 523 A.2d 597.

{9 36} Thus, in a hybrid situation, it is
difficult to ascertain even which parts of
a trial have proceeded without counsel
and where a waiver, if any, applies. In
this case, the trial court, faced with the
demands of this particular defendant, de-
termined that Martin's requests would re-
quire him to proceed pro se with the as-
sistance of standby counsel. However,
under this ruling, Martin's representation
resembled pro se status but also included
some elements of hybrid representation
in that the judge allowed counsel some
active role.

Waiver

{1137} However, even more critical to

our analysis today is that the trial inrluw

did not adeguatelV warn Martin of the

perils of self-re^resentation before the

_Llyfjudge required him to conduct much of

his defense with counsel present in the

Ohio 233

courtroom but not assisting. Martin him-
self delivered opening and closing state-
ments, questioned the victim and all other
witnesses, and filed a motion to dismiss.
Because the court of appeals held that
Martin was inadequately advised about the
risks of self-representation and did not
execute a written waiver, essentia^ly pro-
ceeding pro se for the bulk of the,tr.ial, the
court reversed the judgment of the trial
court and remanded the cause, for retrial.
We agree,

[3] {9 38} In this case, there was no
signed waiver of counsel. Crim.R. 44(C)
provides: "Waiver of counsel shall be in
open court and the advice and waiver shall
be recorded ***. In addition, in serious
offense cases the waiver shall be in writ-
ing." While literal compliance with
Crim.R. 44(C) is the preferred practice,
the written waiver provision of Crim.R. 44
is not a constitutional requireinent, and,
therefore, we hold that trial courts need
demonstrate only substantial compliance.
See State v. Nero (1990), 56 Ohio St.3d
106, 108, 564 N.E.2d 474 ("Literal compli-
ance with Crim.R. 11 is certainly the pre-
ferred practice, but the fact that the trial
judge did not do so does not require vaca-
tion of the defendant's guilty plea if the
reviewing court determines that there was
substantial compliance"); State v. Stewart
(1977), 51 Ohio St.2d 86, 93, 5 0.0.3d 52,
364 N.E.2d 1163 ("although it can validly
be argued that the trial court should ad-
here scrupulously to the provisions of
Crim.R. 11(C)(2), * * * there must be
some showing of prejudicial effect before a
guilty plea may be vacated. * * * The
trial court substantially compiled with the
requirements in Crim.R. 11, and the fail-
ure to personally advise appellant that in
entering a plea of guilty to murder he
would not be eligible for probation does
not rise to the status of prejudicial error").
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[41 {1139} Accor(lingly, we reaffirm
that in the case of a "serious offense" as
defined by Crim.R. 2(C), when a criminal
defendant elects to proceed pro se, the
trial court must demonstrate substantial
compliance with Crim.R. 44(A) by making
a sufficient inquiry to determine whether
the defendant fully understood and intelli-
gently relinquished his or her right to
counsel. Gibson, 45 Ohio St.2d 366, 74
0.0.2d 525,345 N.E.2d 399, paragraph two
of the syllabus. If substantial compliance
is demonstrated, then the failure to file a
written waiver is harmless error.

[51 {940} "'To be valid such waiver
must be made with an apprehension of the
nature of the charges, the statutory of-
fenses included within them, the range of
allowable punishments thereunder, possi-
ble defenses to the charges and circum-
stances in mitigation thereof, and all other
facts essential to a broad understanding of
the whole matter."' Id. at 377, 74 0.0.2d
525, 345 N.E.2d 399, quoting Von. Moltke
v. Gillies (1948), 332 U.S. 708, 723, 68 S.Ct.
316, 92 L.Ed. 309.

_bp{1141} The state contends that Martin
waived his ri ght to counsel bv fiu„o tt,a

motion "for respective counsel and co-

counsel." However, this was filed hefnu'̂
any o te discussions concern' +n^ '
representation iAauP Tharafnra this nrn

se motion clearlv cannot amount to a waiv-

Er of Martin's righL r., rounsel, and we

must consider whether Martin was ade-
quately advised of the perils 9F aelf-renre-
sentatian.

[6] {1142} Although Martin certainly
made statements to the effect that he
would like to actively participate in his
defense, never did he unequivocally state
that he wished to waive his right to coun-
sel. In fact, when the trial court informed
him that if he wanted to represent himself
he could, Martin responded, "I want to be
a part of that defense. I don't want to be

assigned." Wlien the trial court asked
Martin if it was his intention to act as his
own lawyer, again Martin responded, "No,,
it is not, but that's my intention to partici-'.
pate as to doing all that I can to protect
my rights as a citizen." Again, after the
court informed Martin that he waa placing
his attorneys in an awkward position, the
court asked, "So, it sounds like you want to
be your own attorney, sir?" Martin re-
plied for a third time, "That's hot what I'm
asking of the Court."

{9 43} The trial court cautioned Martin
at times that it would be best if Martin
were represented by counsel ("I would
caution you against abandoning your law-
yers but that's your choice"). But the
court did not adequately explain the na-
ture of the charges, the statutory offeiises
included within them, the range of allow-
able punishments, possible defenses, miti-
gation, or other facts essential to a broad
understanding of the whole matter, per
Von Moltke, 332 U.S. at 724, 68 S.Ct. 316,
92 L.Ed. 309, and Gibson, 45 Ohio St.2d at
377, 74 0.0.2d 525, 345 N.E2d 399.

{444} We therefore conclude that Mar-
tin was not "made aware of the dangers
and disadvantages of self-representation"
so that the record established that °'he
[knew] what he [was] doing and his choice
[was] made with eyes open."' Faretta,
422 U.S. at 835, 95 S.Ct. 2525, 45 L.Ed.2d
562, quoting Adams v. United States ex
rel. McCann, 317 U.S. at 279, 63 S.Ct. 236,
87 L.Ed. 268. If the court had properly
complied with these requirements and had
clearly advised Martin that he had no right
to be "co-counsel" and that his only choices
were to proceed pro se or with counsel,
Martin may have made a different choice.

{9 45} The trial court failed to substan-
tially comply with Crim.R. 44(A) by failing
to make a sufficient inquiry to determine
whether Martin fully understood and intel-
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ligently relinquished liis rig•ht to counsel.
Gibson, 45 Ohio SL2d 366, 74 0.O.2d 525,
345 N.E.2d 399, paragraph two of the syl-
labus. Thus, we hold that Martin did not
knowingly and intelligently forgo the bene-
fits of counsel ac envisioned by Gibson,
Faretta, and Crim.R. 44(A). Accor(lingly,
we affirm theL,tjudgment of the court of
appeals, remanding the cause for a new
trial consistent with this opinion.

Judgment affirmed.

RESNICK, FRANCIS E. SWEENEY,
SR., PFEIFER, O'CONNOR and
O'DONNELL, JJ., concur.

MOYER, C.J., concurs in judgment
only.

MOYER, C.J., concurring in judgment
only.

{446} I concur in the judgment ren-
dered by the majority but write separately
for the reasons that follow. I agree with
the majority that the trial court did not
make a sufficient inquiry to determine
whether Martin fully understood and intel-
ligently relinquished his right to counsel as
required by both the federal and Ohio
Constitutions and Crim.R. 44(A). I do not
agree with the majority's implication that
it is possible for a trial court to substan-
tially comply with Crim.R. 441 in "serious
offense" cases where it fails to obtain a
waiver of counsel in writing. Rather,

1. {A a} Ctim.R. 44 stales:

{1 b} "(A) Counsel in serious offenses
{1 c} "Where a defendant charged with a

serious offense is unable to obtain counsel,
counsel shall be assigned to represent him at
every stage of the proceedings from his initial
appearance before a court through appcal as
of right, unless the defendant, afier being fully
advised of his right to assigned counsel,
knowingly, intelligently, and voluntarily
waives his right to counsel.

{9 d} "• • *
{9 e} "(C) Waiver of counsel shall be in

• open couwY and the advice and waiver shall be
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Crim.R. 52z and relevant case law provide
the standards for deterniining whetlier tri-
al court error requires reversa] of a conlic-
tion. In my view, detertnination of wheth-
er Martin's conviction should be reversed
and the cause remanded for a new trial
due to noncompliance with Cr4m.R. 44(C)
shoulcl be made pursuant to, those stan-
dards ratlier than pursuant to a substan-
tial-compliance analysis.

{447} The majority correctly observes
that the written-waiver requirement of
Crim.R. 44(C) is not a constitutional re-
quirement. Citing our precedent in State
v. Ncno (1990), 56 Ohio St.3d 106, 108, 564
N.E.2d 474, and State v. Stezaa.rt (1977), 51
Oliio St.2d 86, 93, 5 0.0.3d 52, 364 N.E.2d
1163, it concludes that "triallvcourts need
demonstrate only substantial compliance"
with Critn.R. 44. I acknowledge that
paragraph two of the syllabus of the ma-
jority opinion is consistent with our prece-
dent in Nero and Ste2oait. Nevertheless, I
believe that those cases should be disaf-
fn•tned to the extent that they hold that
compliance with a Criminal Rule occurred
when in fact there was a clear lack of
compliance with an express mandatory
cotnponent of the rule.

I

Determination of the Existence
of Error

(148} Crim.R. 44(C) is clear. It pro-
vides: "Waiver of counsel slaall be in open

recorded as provided in Rule 22. In addition,
in serious offense cases the waiver shall be in
writing."

2. {9 a) Crim.R. 52 provides:

{V b} "(A) Harniless error
{fl c} "Any error, defect, il-regularity, or

variance which does not affect substantial
rights shall be disregarded.

{A d} "(B) Plain error
{A e} "Plain errors ol- defects affecting sub-

statttial rights may be noticed although they

were not brought to the attention of the
court."
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court and the advice and waiver skall be
recorded as provided in Rule 22. In addi-
tion, in serious offense cases the waiver
shall be in writing." (Emphasis added.)
This court has consistently held that when
a statute or rule uses the word "shall," the
prescription is not advisory; rather, it is
mandatory. See State v. Burnside, 100
Ohio St.3d 152, 2003-Ohio-5372, 797 N.E.2d
71, 436; State v. Camp8elt (2000), 90 Ohio
St.3d 320, 324-325, 738 N.E.2d 1178; State
v. Golplain (1998), 81 Ohio St.3d 543, 545-
546, 692 N.E.2d 608. In adopting Crim.R.
44(C), this court chose the word "shall"
three times. We should not deem as advi-
sory in nature such a clear mandate.

{9 49} The purpose of Crim.R. 44 is to
ensure that a defendant's Sixth Amend-
ment rights are protected. Crim.R. 44(A)
requires a waiver of the right to counsel to
be knowing, intelligent, and voluntary.
This language reflects the constitutional
standard established in Faretta v. Califor-
nia (1975), 422 U.S. 806, 835, 95 S.Ct.
2525, 45 L.Ed.2d 562, that "in order to
represent himself, the accused must'know-
ingly and intelligently' forgo those relin-
quished benefits," quoting Johnson v.
Zerbst (1938), 304 U.S. 458, 464-465, 58
S.CL 1019, 82 L.Ed. 1461. Crim.R. 44(C),
however, adds a procedural layer of pro-
tection by requiring that a waiver be in
writing. This is an additional safeguard
not mandated by the Constitution. In my
view, error occurs if compliance is lacking
with either Crim.R. 44(A) or (C).

{9 50} The m:tjority devotes most of its
analysis to the consideration whether Mar-
tin made a knowing, intelligent, and volun-
tary waiver. That inquiry is relevant to
the determination whether the trial court
complied with Crim.R. 44(A). Only briet7y
does the majority mention the undisputed
fact that Martin never executed a written
waiver as required by Crim.R. 44(C). The
majority thereby implies that substantial

compliance with Crim.R 44(A) is equiva-
lent to substantial compliance with Crim.R.
44 as a whole. In so doing, the majority
implies that trial courts need not do what
is expressly required by Crim.R. 44(C)-
obtain a waiver in writing. Left unchal-
lenged, this implication may potentially re-
sult in further erosion of the exprpss re-
quirements of the Rules ofqspr.iminal
Procedure and ultimately lessen the proba-
bility that criminal defendants rbceive the
full protection of constitutional 'and proce-
dural law. The Rules of Criminal Proce-
dure should not be reduced to mere malle-
able guidelines. Failure of a trial court to
obtain a written waiver in a "serious of-
fense" case is siEnply noncompliance with
Crim.R. 44(C) and constitutes trial-court
error.

Determination of Reversibility of Error

{451} As I have stated, the failure of a
trial court to comply with a legal rule
should be analyzed according to estab-
lished error analysis embodied in Crim.R.
52 mid relevant case law. As we recently
explained in State v. Perry, 101 Ohio St2d
118, 2004-Ohio-297, 802 N.E.2d 643,
Crim.R. 52 empowers appellate courts to
correct trial-court error in two situations.
First, if a defendantobjected to an error
at trial, the appellate court considers, pur-
suant to Crim.R. 52(A), whether the error
was harmless. Under a harmless-error
inquiry, the state has the burden of prov-
ing that the error did not affect the sub-
stantial rights of the defendant. Whether
the defendant's substantial rights were af-
fected depends on whether the error was
prejudicial, i.e., whether the error affected
the outcome of the trial. Prejudicial error
mandates ivversal of the trial court. If
the state proves that the error was not
prejudicial, the error is said to have been
harmless, and the appellate court will not
correct it. Id. at 1115.
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{9 52} When a defendant did not object
to an error at trial, the appellate court
uses Crim.R. 52(B) to determine whether
there was plain error. Id. at 914. As we
explained in Perry, under Crim.R. 52(B),
the defendant has the burden of proof. Id.
Correction of plain error involves three
questions and, if appropriate, the exercise
of discretion by the appellate court. State
v. Barnes,(2002), 94 Ohio St.3d 21, 27, 759
N.E.2d 1240. The defendant must first
show that the trial court erred by failing to
comply with a legal rule. Id. The defen-
dant then must demonstrate that the error
was plain, i.e., obvious. Id. Finally, the
defendant must show that the error affect-
ed his substantial rights. Id. Even if the
defendant establishes that plain error af-
fected his substantial rights, the appellate
court need not necessarily reverse the
judgment of the trial court. In fact, courts
are warned to "notice plain error 'with the
utmost caution, under exceptional circum-
stances and only to prevent a manifest
miscarriage of justice."' Id., quoting
State v. Long (1978), 53 Ohio St.2d 91, 7
0.0.3d 178, 372 N.E.2d 804, paragraph
three of the syllabus.

{153} There is also a third category of
error, known as structural error. Certain
constitutional defects disturb the basic
framework within which a trial is conduct-
ed and "permeate '[t}he entire conduct of
the trial from beginning to end' so that the
trial cannot "'reliably serve its function as
a vehicle for determination Lyy7of guilt or
innocence." "' Perry, 101 Ohio St.3d 118,
2004-Ohio-297, 802 N.E.2d 643, 1117, quot-
ing Arizona v. Fulminante (1991), 499
U.S. 279, 309 and 310, 111 S.Ct. 1246, 113
L.Ed.2d 302, quoting Rose v. Clark (1986),
478 U.S. 570, 677578, 106 S.Ct. 3101, 92
L.Ed.2d 460. Structural error affects the
substantial rights of a criminal defendant,
even absent a specific showing that the
outcome of the trial would have been dif-
ferent, and requires automatic reversal.
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Because a defendant is relieved of his bur-
den to show prejudice, the ffn(ling of struc-
tural error is rare and limited to excep-
tional cases. Perry, 101 Ohio St.3df,118,
2004-Ohio-297, 802 N.E.2d 643, 918, citing
Joleri.son v. United States (1997), 520 U.S.
461, 468, 117 S.Ct. 1544, 137 L.Ed.2d 718.
Among the types of error that have been
held to be structural is a'total denial of
counsel to a criminal defendant. Id. at
469, 117 S.Ct. 1544, 137 1:Ed.2d 718, eiting
Gideon v. Wainwright (1963), 372 U.S.
335, 83 S.Ct. 792, 9 L.Ed.2d 799.

{454} The trial court did not make a
sufficient inquiry to determine whether
Martin fully understood and intelligently
relinquished his right to counsel as re-
quired by both the federal and Ohio Con-
stitutions and Crim.R. 44(A). I conclude
that this error was structural error and
that Martin's conviction must therefore be
reversed.

{9 55} The presence and limited involve-
ment of standby counsel does not negate
the fact that Martin was forced to conduct
much of his own defense and was instruct-
ed by the trial court that he was to repre-
sent himself. This is not a case where
counsel was absent, without a waiver, for
only a very limited portion of the trial.
The trial court's noncompliance with
Crim.R. 44(A) was an error that permeat-
ed the basic framework of Martin's entire
trial. Accordingly, the trial court's non-
compliance with Crim.R. 44(A) was struc-
tural error. Perry, 101 Ohio St.3d 118,
2004-Ohio-297, 802 N.E.2d 643, 117.

{456} The failure of the trial court to
procure a written waiver of Martin's right
to counsel was an obvious deviation from
Crini.R. 44(C). Because Martin did not
object to noncompliance with Crim.R.
44(C) at trial, however, he forfeited all but
plain error. State v. Gross, 97 Ohio St.3d
121, 2002-Ohio-5524, 776 N.E.2d 1061, 9 49.
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In the instant case, because the failure of
the trial court to comply with Crim.R.
44(A) was structural error, it is not neces-
sary to determine whether the failure to
obtain a written waiver of the right to
counsel is plain error, and if so, reversible
error.

III

. Conclusion

{9 57} The trial court failed to obtain a
knowing, intelligent, and voluntary waiver,
thus materially affecting the integrity of
Martin's trial. Although I ambpnot able
to concur in its opinion, I concur in the
majority's judgment affirming the judg-
ment of the court of appeals and remand-
ing the cause for a new trial.
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Rule 44(A, C).
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knowing, intelligent relinquishment uf
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in Crim.R. 44(C). Accordingly, the judg-
ment of the trial court is reversed, and this
cause is remanded for further proceedings
consistent with this opinion.

I

{9 3) The facts, as set forth in our earli-
er opinion rendered on September 5, 2003,
are as follows:

{44}."In the past Cline was convicted of
harassing women who had declined to pur-
sue relationships with him, and the trial
court ordered probation. However, his
probation was later revoked, and Cline was
sent to prison. After his release, Cline
embarked upon a series of actions that
resulted in the chargea contained in the
two indictments involved in this case.

; {A 6} "Between December, 1999, and the
^beginning of 2000, Cline met Robin Ra-
book, Betty Jean Smith, and Sonja Risner
in internet chat rooms. After several

tes with each of the three women, they
eclined further contact with him. As a

ult, Cline began to harass the women
1 e-mail and by telephone, at all hours of

day and night. In an apparent at-
mpt to take revenge against the three

en, Cline used his knowledge of coin-
tera and the internet, along with the

en's personal information, to create
c in their personal lives. For exam-
.Cline locked the women out of their

et accounts, and he scheduled dates
;!_he women, unbeknownst to them. He

their names to send vulgar mes-
to others, and he sent vulgar mes-
about the women to others.

B} "Cline also stalked Sonja. In Sep-
2000, Cline solicited the assistance

ther woman whom he met on the
to burn down the house where

lived. That woman, Gina White,
ii Sonja of sabotage to her car, and a

found a mothball in the gas tank.
so began an intensive program of

telephone harassment of Sonja. He called
her repeatedly at home, and after she
changed her number, he called l'her at
work. He then began to call people all
over Urbana trying to get Sonja's new
phone number. Cline also ordered maga-
zine subscriptions in her name, caused de-
liveries to be made to lor' home, advised
realtors that she wanted to sell her home,
and arranged to have her car•towed.
Cline gave Sonja's work number to many
people, encouraging them to call her there.
During a two-month period, Cline made
over 3,000 phone calls.

{A 7} "While C&ne was in jail in Indiana
awaiting extradition to Ohio, he began
writing Sonja's personal information and
physieal description in books in the jail,
and encouraging prisoners to write to her,
which several of them did. During this
time, Cline continued to pursue plans to
burn down her house." 2003-Ohio-4712 at
114-7.

118) Cline was charged with multiple
counts of unauthorized use of a computer,
menacing by stalking, conspiracy to com-
mit aggravated arson, criminal mischief,
intimidation of a crime witness, and tele-
communications harassment, having previ-
ously been convicted of telecommunica-
tions harassment. Aiter the voir dire of
the jury, Cline moved to represent himself.
The trial judge told Cline that he didn't
think that was a good idea, but ultimately
permitted hhn to represent himself at the
trial, although the attorney who had been
assigned to represent him was required to
remain available, during the trial, for con-
sultation at Cline's initiative. Cline repre-
sented himself vigorously during the trial.

{119} At the end of the state's case,
seven of the counts were dismissed at the
state's motion. The jury acquitted Cline
of two counts, but convicted him on a total
of 76 counts. He was sentenced to a total
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rig t to counsel had not been in writing as 0 161 A serious offense is defined a:f

r na e o w og n er shall be in writing."
eluded that because Cline's waiver of his

{tl 101 addition, in serious offense cases the waiv:
In onr o i i l d cisi n e c -

tence, this appeal was taken. be recorcled as provided in Rule 22. In

bf 67 1/2 years, out of' a possible maximum {915} "Waiver of counsel shall be in",
of 87 years. From his conviction and sen- open cout t and the advice and waiver ahall`

required b Crim.R. 44(C) his conviction any f'elony and any misdemeanor for which

. ot er fa tj^ to a broad wu
standing of the whole MattPr. ner:d{914} Crim.R. 44(C) provides:

appellant to proceed pro se without execut-
within them, the range •^of allowable ptin

ing a written waiver to the right to coun-
is ments, ossible defenses, mitigation2-,4

sel " '

char aF- h statutory oPfenss
^not a^auatelv exnlain the nature of

{1113} "The trial court erred by allowing

error is as follows: but that's your choice'). 13ut e court
[1] {912} Cline's fu•st assignment of tion you against abandoning your la

II were regreFnnt.ad hv ronnsel ('I would ca
at times that ,t u,nu be best if Martc

,
preme Ccu . '"'

{1f 191 "The trial court cautioned Marti}i

the penalty prescribed by law includes?^
con6nement for more than six monthsF!
Crim.R. 2(C). The state has never dispu4%,
ed the application of Crim.^t. 44(C) in tFdt:;
case.

{417} In reversing our original judg-I
ment on appeal, the Ohio upreme Couct°

ctted, without furt e^^comm n S1n.n-u'';
a zzc, 103 Ohio St.3d 385. 2004-0_

5471, 816 N.E.2d 227, a decision it had
ren ere ,jus two wee^s before its deci-
s'^e. In Martin, the Su re c'

--Cbur h te13 tTia altTiou h Crim.R. 44 C}:
requn^es at the waiver of the ri ht toi
c unse , m t e case o a serious f e
in wrt tng, iteral compliance with this re=,
quu•ment is not necessary-substan_ti^1.;
comp il ance with the rule will suffice. Id:;'
at 392. 816 N E 2d 227 . T n rnnrt hala
that "when a criminal defendant elects tp;^
roceed ro se the trial court ust dep m

on trate substantial compliance
Crim.R. 44(A) by making a sufficient tnqut-^;

etermine wTie
fully understood and intellieently relin=^
quish^r right to counsel." Id:^

{1118) In describing the warnings Mar-P
pureuarit tn . e mandatn nf t a '^ •"- tin had received the court stated:

an sentence on all counts, had to be
reversed with the cause to be remgnd^^
Cline had assigned a number of other er-
rors. We treated all but two of these as
moot, in - view of our disposition of his

^lassigmnent of error involving the waiver
of his right to counsel. One of the two
assignments of error that we did address
was a speedy-trial issue. We overruled
that assignment of error. The other as-
signment of error asserted insufficient evi-
dence. We sustained that assignment of
error in part, conduding that there was
insufficient evidence, as a matter of law, to
convict Cline on one count of menacing by
stalking and ordered him discharged as to
that offense. We overruled the assign-
ment of error in all other respects, con-
cluding that there was sufficient evidence
to support Cline's other convictions.

{911} The stateeerfeeted an appeal of
our judgment to the Ohio Sunreme Court
which reversed our judament and remand-
ed the cause to us. Stote v. r'ti^,,. in4
Ohio St.3d 471, 2004-Ohio-5701 816 N R2.t
100^ Cline's appeal is again before us

th ti nh•
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Mnltke [v. Gilliea (1948) }, 332 U.S. 17081 at
724, 68 S.Ct. 316, 92 L.Ed. 309, and [State
v.) Gi.bsau, 45 Ohio St.2d [366) at 377, 74
0.0.2d 525, 345 N.E.2d 399." Id., at 393,
816 N.E.2d 227.

{920} The^ l^io .^+^io^r on-

cluded that becauce of theae and other
deficiencies, "[t)he trial court failed to sub- {1 28} "THE COURT: ThaE is true.
stantially comply with Crim R 44(A) hv (1291 "DEFENDANT C,LINE: Fine.

termine whether a
that that is the most effective way for your

an intelligently relinoaished is rieht tu
couns ' Id.

{1121} In the case before us, as in State
v. Martin, the trial judge colnmendably
attempted to persuade Cline that he was
making a mistake by seeking to represent
himself. The colloquy between Cline and
the trial judge is worth setting out herein,
since the sufficiency of that colloquy under
Martin is the issue. Assigned counsel had
juat informed the trial court that his client
wanted to represent himself. The follow-
ing colloquy ensued:

{1122} "THE COURT: Excuse me, what
we are discussing now is whether you want
to represent yourself.

{923} "DEFENDANT CLINE: Yes,
Bir.

{124} "THE COURT: Do you under-
stand that if I authorize you to represent
$rourself that you're held to the same stan-
tlard as attorneys would be in the types of
;uestions that you can ask and the things
at you can do?

{lf 25} "DEFENDANT CLINE: Yes,
Although I know that is confusing

tters, since I'm not, per se, a lawyer, I
e no, you know, legal background, no
ucation other than a business law class
1aw. That is the only thing I had for
eation for law.

26) "THE COURT: There are a
r of people who believe they want to

esent themselves, but the basic rule is

Ohio 849

if they do they're held to the salne stan-
dards.

{9 27} "DEFENDANT CLINE: I'm
sure if I went outside your standards or
guidelines, then you or someone in here
would correct me on that. Right?

case to be presented is for you to be the

attorney?

{931} "DEFENDANT CLINE: Well,
as me and Mr. Feinstein have not gotten
along, and there is a motion right here
that-it was for Case Number 2001CR-87,
State of Ohio versus Patrick Davidson, it
was a motion that was filed by Richard
Nau, all right, for a motion to disclose
exculpatory evidence.

_L,p{1132} "Now I wrote him and said,
why can't we file this motion? And he
says, we don't need to.

{933} "So then I turn around and I
rewrote in my own handwriting and sub-
mitted it to you for a sustained or other
ruling, which I believe it was sustained.

{U 34} "So that was part of my reason
was why isn't he filing motions because in
several of your journal entries he was say-
ing-you were saying, rather, that the De-
fendant may file anything within the Crim-
inal Rule guideHnes. And I kept saying to
myself, whey isn't he doing said things?

111351 "And on the November 29 meet-
ing you had asked him for his version of
the time computation versus what the
prosecution had submitted to you, and he
didn't submit. He submitted my own eal-
culations and he just said, I agree with
him. And I felt that he should have come
up with something a little more extrava-
gant than that to present to yourself.
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STATE v. CLINE
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interests of the individual in an,y given
situation whereas the lawyer might be able
to present a different demeanor in pre-
senting issues through witnesses and
through evidence.

{1169} "DEFENDANT CLINE: All
right.

{9 701 "THE COURT: Were there oth-
er questions?

{1171} "DEFENDANT CLINE: Not
that I'm aware of.

11721 "THE COURT; Then it's time
for the decision.

{Ti 73} "DEFENDANT CLINE: Well,
if you're asking me do I want to represent
myself, I would say yes.

(9 74} "THE COURT: All right. The
legal phrase is pro se, it means for self."

{1175} From this point forward, Cline
represented himself at his trial, although
his previously assigned counsel remained
present to respond to Cline's inquiries.

{176} As we noted in our prior decision,
the trial judge did a commendable job of
explaining to Cline why it might not be in
his best interest to forgo assigned counsel
and represent himself. But missing from
the collo u were those explanations,
deemed essential intate v. Martin, of
"the na urf e of the e^gesthe stat^ory
offenses mc"' luded within them , the range of

owa e unSshments, possible defe es,
ml Iga lon, or other facts essential to a
broad un er tandinpzof the whole matter"
Id., 103 Ohio St.3d at 393, 816 N.E.2d 227.

121 {V 77} The state argues that Mar-
tdn's previous offenses gave him a familiar-
^tY with crimina aw and procedure, so

t the trial court was not reguired to
Qage In the colloquy env sioned h^cStute
Ma'rtitt• We are not persuad^d. These

complex charges, with possibly com-
defenses. And even though the trial

may substitute substantial compli-

ohio 853

ance with Crim.R. 44(A) for literal compli-
ance, it is still the obligation of the trlal

I
cout personal y ta dvtrmine whathara

criminal defendant is elec
himse lT_ and waive his rieht en mse .
wgL a anfficientlv broad underltanding of

the possible consegu_enraa Ir '!'andPr his
decision a knowi^ intelliQent retinnuish
ment of ^ . ,

{1178) Because we conclude that the
trial court erred by accepting Cline's waiv-
er of his right to counsel, and exercise of
his right to represent himself^U,swithout
substantial compliance with the require-
ments of Crim.R. 44, his first assignment
of error is sustained.

III

{9 79} Cline's second, third, fourth, fifth,
and sixth assignments of error are as fol-
lows:

{1180} "The trial court erred by refusing
to grant appellant a new trial where a
juror was a convicted felon.

{4 81) "The trial court erred in sentenc-
ing appellant to consecutive terms of incar-
ceration by failing to make required find-
ings and statements required pursuant to
O.R.C. 2929.14 and 2929.19.

{1182} "The trial court erred and abused
its discretion by sentencing appellant to a
disproportionate sentence.

{u83} "The trial court erred by impos-
ing a sentence upon appellant in violation
of the Eighth Amendment's prohibition on
cruel and unusual punishment and Article
I, § 9 of the Ohio Constitution.

{1184} "The trial court erred because
appellant's convictions were against the
manifest weight of the evidence."

{9 851 These assignments of error eor-
respond to the first, third, fourth, fifth,
and eighth assignments of error set forth
in Cline's original brief in this appeal, be-
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fore the present remand from the Ohio
Supreme Court. We treated all these as-
signments of error as moot in view of our
disposition of his second assignnient of
error in that brief, which corresponds to
his first assignment of error in this brief.

(1861 The mandate of the Ohio Su-
preme Court is set forth in its opinion in
this case, which, in its entirety, is as fol-
lows: "The judgment of the court of ap-
peals is reversed and the cause is remand-
ed to that court for proceedings consistent
with State v. Martin, 103 Ohio St.3d 385,
2004-Ohio-5471, 816 N.E.2d 227, and for
consideration of other assignments of er-
ror." State v. Cline, 103 Ohio St.3d 471,
2004-Ohio-5701, 816 N.E.2d 1069. We con-
strue that mandate as requiring us to re-
consider the other assignments of error as
necessary to render a complete disposition
of this appeal, since the Supreme Court's
reversal of our initial disposition created
the possibility that those other assign-
ments of error might no longer be moot.

{9 871 Because we are sustaining Cline's
first assignment of error, we still regard
the other assignments of error he asserts
in the brief that is presently before us as
being moot. Accordingly, his second,
third, fourth, fifth, and sixth assignments
of error are all overruled as moot.

i1".,sN
{1188} In Cline's original brief in this

appeal, before the remand from the Ohio
Supreme Court, he included the following
two assignments of error (the sixth and
seventh assignments of error in that brief):

{1{ 891 "The trial court erred by failing
to dismiss the case because the state did
not bring defendant to trial within the time
limits set forth in Ohio Revised Code
2945.71 et seq.

{4 90} "Appellant's convictions were not
supported by sufficient evidence."

{991} We did not treat these assign-
ments of error as moot. The first of these
two assignments of error we overruled on
its merits. The second we sustdined in
part and overruled in part, holding that
there was insufficient evidence to support
Cline's conviction for menacing by stalking
under Count 6 of the indictment (one of
two menacing-by-stalkin^Ycounts of which
Cline was convicted), because neither he
nor anyone acting in concert with him
trespassed upon the Jictim's property, an
essential element of that offense. We or-
dered Cline discharged as to that offense.
With respect to all of Cline's other coiivic-
tions, we found sufficient evidence in the
record; therefore, this assignment of error
was overruled to the extent that it applied
to those other convictions.

{192} Cline has not reasserted these
assignments of error from his original
brief in this appeal, before this cause was
remanded from the Ohio Supreme Court.
Neither has the state, in its current brief,
sought to revisit these assignments of er-
ror. In its mandate, the Ohio Supreme
Court was not specific in its command "for
consideration of other assignments of er-
ror." We take it that neither Cline nor
the State regards this court as being under
any obligation to revisit its disposition of
these two assignments of error. Neither
are we under the impression that we are
so obligated.

{9 93} If we were obligated to revisit
these assignments of error from Cline's
original brief, before the remand of this
cause from the Ohio Supreme Court, nei-
ther party has given us any basis to recon-
sider our prior disposition of these assign-
ments of error.

(1194) Our disposition of these assign-
ments of error, set forth in Parts IV and V
of our opinion rendered September 5,
2003, is incorporated in this opinion, as if ;;;
fully rewritten herein.
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mus, ancl (2) reversal of Court of Appeals'
decision finding that Ethuic Intimidation Act
was unconstitutionally vague resolved vague-
ness issue and did not permit trial judge on
remand to dismiss ethnic intimidation
charges based on Court of Appeals' judg-
ment.

Writs granted in part and dismissed in
part.

1. Mandamus (2=4(3)
Mandamus may not be employed as sub-

stitute for appeal from interlocutory order.

2. Criminal Law G=1023(3), 1072

State has right to appeal even interlocu-
tory orders in criminal case by leave of Court
of Appeals. R.C. § 2945.67.

3. Mandamus <^-4(1)

Generally, availability of discretionary
appeal is adequate remedy that will preclude
writ of mandamus.

4. Mandamus c=+4(1)

Prohibition a3(2)

Extraordinaiy remedies like mandamus
and prohibition may not be employed before
trial on merits as substitute for appeal for
purpose of reviewing mere errors or irregu-
larities in proceedings of court having proper
jurisdiction.

5.'Mandamus G-4(1)
In cases where lower court refuses to

follow superior court's mandate, appeal is
inadequate remedy, in determining whether
mandamus relief is available.

6. Mandamus (&^-4(4)
Availability of appeal for state from

judge's decision dismissing ethnic intimi-
dation charge against defendant and order-
ing defendant to stand trial on underlying
aggravated menacing charge did not pre-
clude the prosecutor's action for writ of man-
damus to compel judge to comply with man-
date on prior appeal, remanding case for new
trial based on determination that Ethnic In-
timidation Act was constitutional; to hold
otherwise could lead to result of lower court
perpetually refusing superior court's man-

date, necessitating repeated ineffective ap-
peals. R.C. § 2927.12.

7. Mandamus C=28

Writ of mandalnus will not issue to con-
trol judicial discretion, even if that discretion
is abused.

8. Criminal Law a1192 ^

Absent extraordinary circulnstances,
such as intezvening decision by Supreme
Court, inferior conrt has no discrehion to
disregard mandate of superior court in pcior
appeal in same case.

9. Courts 4&-109 -

Syllabus of opinion issued by Supreme
Court of Ohio states law of the case and, as
such, all lower courts in state are bound to
adhere to piincipals set forth therein.

10. Courts <}109, ql

It is generally improper for lower court
to determine that syllabus of Ohio Supreme
Court opinion is obiter dictum.

11. Extortion and Threats c,>25.1

Supreine Court's deternunation that
Ethnic Intimidation Act was constitutional
was not limited to attacks basecl upon fi•ee
speech. R.C. § 2927.12.

12. Criminal Law cz-1192 ^

Supreme Court's reversal of Court of
Appeals' decision finding that Ethnic Intimi-
dation Act was unconstitutionally vague re-
solved vagueness issue and did not permit
trial judge on remand to dismiss ethnic in-
timidation charges based on Court of Ap-
peals' fiidginent. R.C. § 2927.12.

13. Prohibition Q-1

Relators seeking vmit of prohibition
must establish that: judge is about to exer-
cise judicial or quasi-judicial powers; exer-
cise of that power is unauthorized by law;
and denying writ will result in injury for
which no other adequate remedy exists in
ordinary course of law.

14. Prohibition &-3(4)

Availability of appeal from order dis-
missing ethnic intimidation charges did not
preclude extraordinary relief on petition for
writ of prohibition, where trial judge's brief
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responding to petition did not specifically
respond to prohibition claim.

15. Criminal Law a1192

In addition to lacking discretion to de-
part from superior court's mandate, infeiior
court also lacks jurisdiction to do so.

In cases arising from separate incidents,
James R. May, Jr. and Mark J. Staton were
charged with ethnic intimidation, R.C.
2927.12, predicated on aggravated menacing.
Respondent, Judge John W. Kessler of the
Montgomery County Court of Common
Pleas, granted May's and Staton's motions to
dismiss the indictments on the basis that
R.C. 2927.12 is unconstitutionally vague, in
violation of Section 16, Article I of the Ohio
Constitution and the Fourteenth Amendment
to the United States Constitution because (1)
the "by reason of' phrase used in R.C.
2927.12 describes no statutorily cognizabie
mental state as required by R.C. 2901.21 for
an element of the offense, and (2) the lan-
guage of R.C. 2927.12 does not sufficiently
specify the relationship of the race, etc, of
the other "person or group of persons" to the
actor or victim. The Court of Appeals for
Montgomery County affirmed Judge Kes-
sler's dismissal of the ethnic intimidation
charges on the basis that R.C. 2927.12 is
unconstitutionally vague. However, the
court of appeals further held that Judge Kes-
sler erred in dismissing the underlying ag-
gravated menacing charges. The court of
appeals certified its judgment as being in
conflict with the judgment of the Court of
Appeals for Delaware County in State v.
Wyant (Dec. 6, 1990), Delaware App. No. 90-
CA-2, unreported, 1990 WL 200270.

The May and Staton cases were consoli-
dated with other ethnic intimidation cases in
this court, and in State v. Wyant (1992), 64
Ohio St.3d 566, 697 N.E.2d 450 ("Wyant I"),
at syllabus, R.C. 2927.12 was held to "create
a 'thought crime,' in violation of Section 11,
Article I of the Ohio Constitution, and the
First and Fourteenth Amendments to the
United States Constitution." We affirmed
tht^gpiudgment of the court of appeals dis-
missing May's and Staton's ethnic intimi-
dation charges and remanding the causes to

Judge Kessler to proceed on the underlying
aggravated nienacing charges. In so hold-
ing, we did not reach constitutional chal-
lenges to R.C. 2927.12 based on vagueness,
equal protection, due process, and over-
breadth. Wyant I, s:cpra, at 679-530, 597
N.E.2d at 459.

The cases in Wyant I, including May ahd
Staton, were remanded to this court byfthe
Supreme Court of the United States for the
purpose of "further consideration in light of
Wisconsin v. Mitchell, 508 U.S. - [113
S.Ct. 2194, 124 L.Ed.2d 436] (1993)." See
(1993), 509 U.S. -, 113 S.Ct. 2954, 125
L.Ed.2d 656. In State v. Wyant (1994), 68
Ohio St.3d 162, 624 N.E.2d 722 ("Wyan.t
II "), we vacated Wyant I and held in the
syllabus that "R.C. 2927.12, the Ohio Ethnic
Intimidation Act, is constitutional under the
United States and Ohio Constitutions." In
this court's mandate, as to May and Staton, it
was ordered that "the judgment of the court
of appeals is reversed and the cause is re-
manded for a new trial consistent with the
opinion rendered herein."

Although May and Staton did not file a
motion for rehearing, this court saca sponte
denied rehearing. Other defendants in
Wyant 11 filed motions for rehearing, which
argued, in part, that this court had not decid-
ed other constitutional issues raised regard-
ing R.C. 2927.12, including the vagueness
claim. We overruled the motions.

On remand from this comt, May and Sta-
ton filed motions to dismiss the ethnic intimi-
dation charges. On June 30 and July 1,
1994, Judge Kessler dismissed those charges
and further ordered that the cases be set for
trial on the underlying aggravated menacing
charges. The state appealed Judge Kesslei's
dismissal orders, and on September 6, 1994,
Judge Kessler vacated the scheduled trial
dates for May and Staton and stayed all
proceedings pending resolution of the state's
appeal.

On August 23, 1994, relators, Montgomery
County Prosecuting Attorney Mathias H.
Heck, Jr., and then-Ohio Attorney General
Lee Fisher, filed a complaint in this court
seeking ( 1) a writ of mandamus ordering
Judge Kess)er to vacate his June 30 and July
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1, 1994 decisions and set the matter for trial by leave of the court of appeals pursuant to
on the ethnic intimidation charges, and (2) a R.C. 2945.67. State ex rel. Steckman v.
wr t of^urohibitionpreventingJudgeKessler
from_re,qmri-ng the state t^roceed_agajttst
May and Staton on the aggravated menacing
charges. On October 19, 1994, we overruled
Judge Kessler's motion to dismiss and grant-
ed an alternative writ. The Court of Appeals
for Montgomery County granted leave to the
state to appeal Judge Kessler's decisions, but
later stayed further appellate proceedings
pending the outcome of relators' action in
this court. On January 18, 1995, we denied a
request for oral argument,

_I.WoThe cause is now before this court for a
consideration of the parties' arguments and
submitted evidence.

Mathias H. Heck, Jr., Montgomery County
Pros. Atty., and Carley J. Ingram, Asst.
Pros. Atty., Betty D. Montgomery, Atty.
Gen., and Simon B. Karas, Deputy Chief
Counsel, for relators.

David H. Bodiker, Ohio Public Defender,
and Susan Gellman, Asst. Public Defender,
for respondent.

PER CURIAM.

Initially, relators note that Staton has died
and that the action is moot as to him. Ac-
cordingly, that portion of relators' complaint
for extraordinary relief is properly dismissed
as moot. The following discussion is limited
to May, defendant in the remaining underly-
ing criminal case pending before Judge Kes-
sler.

[1, 2] As to their claim for a writ of man-
damus, relators must establish a clear legal
right to have Judge Kessler try May on the
ethnic intimidation charge, a corresponding
clear legal duty on the part of Judge Kessler,
and the absence of a plain and adequate
remedy at law. State ex ret Seikbert v.
Wilkinson (1994), 69 Ohio St.3d 489, 490, 633
N.E.2d 1128, 1129. Mandamus may not be
employed as a substitute for appeal from an
interlocutory order. State ex rel. Horwitz v.
Cuyahoga. Cty. Court of Common Pleas, Pro-
bate Div. (1992), 65 Ohio St.3d 323, 328, 603
N.E.2d 1005, 1009; see, generally, R.C.
2731.05. The state has the right to appeal
even interlocutory orders in a criminal case

Jackson. (1994), 70 Ohio St.3d 420, 438-439,
639 N.E.2d 83, 96-97. The Court of Appeals
for Montgomery County granted leave for
the state to appeal in May's criminal case.

[3,41 Generally, the availability of a dis-
cretionary appeal is an adequate remi3dy that
will preclude a wtit of mandamus. 'State ex
rel. Birdsall v. Stephenson. (1994), 68 Ohio
St.3d 353, 356, 626 N.E.2d 946, 940. In other
words, extraordinary remedies like manda-
mus and prohibition may not be employed
before trial on the merits as a substitute for
appeal for the purpose of revieuring mere
errors or hregularities in the proceedings of
a court having proper jurisdiction. State ex
ret Levi.n v. Sh.effield Lake (1994), 70 Ohio
St.3d 104, 109, 637 N.E.2d 319, 324.

Nevertheless, in Ohio, it is recognized that
a writ of mandamus is an appropriate reme-
dy to require a lower court to comply with an
appellate court'a mandate directed to that
court. State ex rel. Potain v. Mathzzos
(1979), 59 Ohio St.2d 29, 13 0.0.3d 17, 391
N.E.2d 343; State ex rel. Schneider v. Brew-
er (1951), 155 Ohio St. 203, 44 0.0. 170, 98
N.E.2d 2. This view comports with the hold-
ings of the Supreme Court of the United
States, as well as other federal and state
courts._12tVendo Co. v. Lektro-Veu.d Co)p.
(1978), 434 U.S. 425, 427-428, 98 S.Ct. 702,
708-704, 54 L.Ed.2d 659, 662^63; In re
Sanford Fork & Tool Co. (1895), 160 U.S.
247, 255, 16 S.Ct. 291, 293, 40 L.Ed. 414, 416;
Casey v. Planned Parenthood of Soatheast-
era Pennsylvania (C.A.3, 1994), 1^.2d848,
866-857; Hartford Acc. & Indeinn. Co. v.

Gulf Ins. Co. (C.A.7, 1988), 837 F.2d 767, 774;
Cleveland v. Fed. Povuer Comm (C.A.D.C.
1977), 561 F.2d 344; Ex parte Ufford (Ala.
1994), 642 So.2d 973; see, generally, 52
American Jurisprudence 2d (1970), Manda-
mus, Section 355.

The Supreme Court of the United States
has held:

"When a case has been once decided by
this court on appeal, and remanded to the
Circuit Court, whatever was before this
court, and disposed of by its decree, is con-
sidered as finally settled. The Circuit Court
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is bound by the decree as the law of the case;
and must carry it into execution, according to
the mandate. That court cannot vary it, or
examine It for any other purpose than execu-
tion; or give any other or further relief; or
review it, even for apparent error, upon any
matter decided on appeai; or intermeddle
with it, further than to settle so much as has
been remanded. * * * If the Circuit Court
mistakes or misconstrues the decree of this
court, and does not give full effect to the
mandate, its action may be controlled, either
upon a new appeal (if involving a sufficient
amount) or by a writ of mandamus to execute
the mandate of this court. * * * But the
Circuit Court may consider and decide any
matters left open by the mandate of this
court; and its decision of such matters can
be reviewed by a new appeal only. * * *
The opinion delivered by this court, at the
time of rendering its decree, may be consult-
ed to ascertain what was intended by its
mandate; and, either upon an application for
a writ of mandamus, or upon a new appeal, it
is for this court to construe its own mandate,
and to act accordingly." In re Sanfoizl Fork
& Tool Co., supro, 160 U.S. at 255-256, 16
S.Ct. at 293, 40 L.Ed. at 416; Vendo Co.,
supra, 434 U.S. at 427-428, 98 S.Ct. at 703-
704; 54 L.Ed.2d at 662-663.

[5] The Supreme Court of the United
States has thus recognized the availability of
either mandamus or appeal as appropriate
remedies to secure lower-court compliance
with the Supreme Court's prior mandate.
See, generally, Annotation, Supreme Court's
Views as to Remedies Available in Supreme
Court to Compel Lower Court's Compliance
with Supreme Court's Earlier Decision in
Case (1979), 54 L.Ed.2d 921, 922, Section
E[a]. An appeal is inadequate if it is not
comolete in its naturebeneficial an d speedy.
State ex reL Liberty Mills, Inc v.Locker
(1986), 22 Ohio St.3d 102, 104, 22 OBR 136,
137, 488 N.E.2d 883, 885-886. In cases
where a lower court refuses to follow a supe-
rior court's mandate, appeal is an inadequate
remedy:

"[E]ven an interlocutory appeal would be
an inadequate alternative to mandamus in
these circumstances. The purpose of an ap-
peal is to establish legal rights. _11wIn con-

trast, the pm-pose of mandamus is to enforce .;^
legal rights that have already been estab
lished. Mandainus proceeds on the assump- s.
tion that the petitioner has the legal light
asse-ted. In this case [the petitioner's] posl- s^j
tion was that the court of appeals had al ,3
ready decided that the stock did not need to
be valued. If he were to appeal he would fie
asking the court of appeals to say again What
he maintained the court had already eaid.
Mandamus was the only means available to
him to put teeth into that adjudication.' If he
were wrong in his interpretation of the de-
cree he would not be entitled to mandamus,
but if he were right mandamus was the
appropriate remedy. * * * " Hewitt v.
Ryan (Iowa 1984), 356 N.W.2d 230, 234.

[61 Based upon the foregoing authorities,
the availability of an appeal for the state,
from Judge Kessler's decision dismissing the
ethnic intimidation charge against May and
ordering May to stand trial on the underly-
ing aggravated menacing charge, does not
preclirde relators' action for a writ of manda-
mus to compel Judge Kessler's compliance
with the mandate in Wyant II. To hold
otherwise might lead to the result of a lower
court perpetually refusing a superior court's
mandate, necessitating repeated, ineffective
appeals.

In the mandate issued in Wyant 11, this
court ordered that "the judgment of the
court of appeals is reversed and the cause is
remanded for a new trial consistent with the
opinion rendered herein." The syllabus of
Wyant II provides that "R.C. 2927.12, the
Ohio Ethnic Intimidation Act, is constitution-
al under the United States and Ohio Consti-
tutions."

[7, 8] Judge Kessler contends that man-
damus will •not lie because he merely rvled
on the constitutionality of R.C. 2927.12,
which is an action within his judicial discre-
tion. A writ of mandamus will not issue to
control judicial discretion, even if that discre-
tion is abused. State ex reG Keena.n v. Cala-
brese (1994), 69 Ohio St.3d 176, 180, 631
N.E.2d 119, 122, citing State ex re1. Kirtz v.
Corrigan. (1991), 61 Ohio St.$d 435, 439, 575
N.E.2d 186, 189; R.C. 2731.03. However,
"[albsent extraordinary circumstances, such

M
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as an intecvening decision by the Supreme
Court, an inferior court has n.o discretion to
disregard the mandate of a superior court in
a prior appeal in the same case." (Emphasis
added.) Nolan v. Nolan. (1984), 11 Ohio
St.3d 1, 11 OBR 1, 462 N.E.2d 410, syllabus;
Columbns Bd. of Edn. v. Frai:klin. Cty. Bd,
of Revision (1994), 70 Ohio St.3d 344, 345,
639 N.E.2d 25, 26. As noted previously,
mandamus is an appropriate remedy in these
circumstances.

[9-11] Judge Kessler further contends
that his dismissal of the ethnic intimiclation
charges did uot exceed this court's mandate
in Wyant II because the dismissal was on
grounds other than free speech rights of the
First Amendment to the United States Con-
stitution. He argues that this court never
decided whether R.C. 2927.12 is unconstitu-
tionally vague. It is axiomatic that the sylla-
bus of an1s3opinion issued by the Supreme
Court of Ohio states the law of the case, and,
as such, aU lower courts in this state are
bound to adhere to the principles set forth
therein. Smith v. Klem (1983), 6 Ohio St.3d
16, 18, 6 OBR 13, 15-16, 450 N.E.2d 1171,

1173; Grange Mwt. Caa. Co, v. Smith (1992),
80 Ohio App.3d 426, 431, 609 N.E.2d 585, 588.
It is also. generally improper for a lower
court to determine that a syllabus of an Ohio
Supreme Court opinion is obiter dictuna

The Wyant II syllabus broadly states that
R.C. 2927.12 is constitutional and is not limit-
ed to attacks based upon free speech.

[12] Further, under S.Ct.R.Rep.Op: 1(B),
"[t]hQ. syllabus of a Supreme Court opinion
states the controlling point or points of law
decaded in and necesaa.rily arising frora the
facts of the specifac case before the Court for
adjudication." (Emphasis added.) See, also,

that the cmu•t of appeals' decision was re-

versed by this court in Wyant 11. Since the
issue of the alleged unconstitutional vague-
ness of R.C. 2927.12 was unquestionably be-
fore the court in May's appeal in Wyant II,
our reversal of the court of appeals' judg-
ment, which was based upon this constitu-
tional ground, manifestly decided the *sue.
If this was not intended, reversal wotlld. not
have been warranted. Therefore, Jttdge
Kessler's dismissal of the ethnic intimidation
charge ag•ainst May based on the prior court
of appeals' judgment exceeded the scope of
this court's mandate on remand. According-
ly, relators are entitled to a writ of manda-
inus to compel Judge Kessler to comply wdth

the WyJant II mandate by proceeding to try
May on the ethnic intimidation charge.
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[13-15] As to relators' claim for a vrit of
prohibition, they must establish that (1).
Judge Kessler is about to exercise judicial or
quasi-judicial power, (2) the exercise of that
power is unauthorized by law, and (3) deny-
ing the writ will result in injury for which no
other adequate remedy exists in the ordinary

course of law. State ex ret. Keen.an, supra,

69 Ohio St.3d at 178, 631 N.E.2d at 121.
While addressing relatois' mandamus claim,
Judge Kessler's brief does not specifically
respond to relators' prohibition claim. In
these circumstances, the availabilit of an
appeal does not precla e extraordinar re-

lie . State ex re . o ain, State ex rel.

^cTineider, and Vendo Co., supra. Further,
absent the stay entered by Judge Kessler
pending resolution of the state's discretion-
ary appeal in May's crindnal case, which stay
was issued after the filing of this action by
relators, Judge Kessler would proceed to try

Worrell v. Athens Cty. Court of Common May on the underlying aggravated menacing
Pleas (1994), 69 Ohio St.3d 491, 495, 633 1104chaige. This action is legally unautho-
N.E.2d 1130, 1134. The vagueness issue was rized because in addition to lacking discretion
raised in Wyant I and II, as well as in some
of the motions for rehearing.

On remand from this court, Judge Kessler
again dismissed the ethnic intimidation
cltarges against May based upon the prior
court of appeals' decision because he found
that he was "constrained to follow the unre-
versed decision of [the court of appeals in
Wyant I]." Judge Kessler now concedes

to depart from a superior court's mandate,
an inferior com-t also lacks jmisdiction to do
so. State ex ret TRW, Im v. Jaffe (1992),
78 Ohio App.3d 411, 604 N.E.2d 1376 (retrial

of damages inconsistent with the Supreme

Court's opinion would exceed the jurisdictimn

of the court). As we stated in State ex rel.

Potain, suprn, 59 Ohio St.2d at 32, 13 0.0.3d
at 18-19, 391 N.E.2d at 345:
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"The doctrine of law of the case is neces-
sary, not onlyfor consiatency of result and
the termination of litigation, but also to pre-
serve the structure of the judiciary as set
forth in the Constitution of Ohio. Article IV
of the Ohio Constitution designates a system
of 'superior' and, 'inferior' courts, each pos-
sessing a distinct function. The Constitution
does not grant to a court of common pleas
jurisdiction to review a prior mandate of a
court of appeats." (Emphasis added.)

Consequently, relators are entitled to a
writ prohibiting Judge Kessler from proceed-
ing to try May on the lesser aggravated
menacing charge alone. State ex reL TRW,
supra

Accordingly, we grant the requested writs
of mandamus and prohibition to relators as
to May's criminal case and dismiss as moot
that portion of the complaint relating to Sta-
ton's criminal case.

Wri.ts granted in part and dismissed in
part.

MOYER, C.J., and DOUGLAS, WRIGHT,
RESNICK, FRANCIS E. SWEENEY, Sr.,
PFEIFER and COOK, JJ., concur.

72 Ohio St.3d 104

lo4The STATE ex rel. OSBORNE,
Appellant,

Supreme Court of Ohio.

Submitted Feb. 21, 1995.

Decided April 26, 1995.

Workers' compensation claimant filed
motion for scheduled-loss compensation un-
deir section of workers' compensation statute

V.

INDUSTRIAL COMMISSION OF
OHIO et al., Appellees.

No. 93-2366.

which establishes compensation schedule for
"loss" of enumerated body parts. After the
Industrial Commission denied motion and
that denial was administratively affirmed,
claimant filed complaint in mandamus in the
Court of Appeals for Franklin County, whieh
denied writ. Claimant appealed as of right.
The Supreme Court held that ankylosis of
the toes was not compensable.

Affmed.

1. Workers' Compensation t-882 '
For purposes of section of workers' com-

pensation statute which establishes compen-
sation schedule for claimants who sustain
"loss" of enumerated body part, "loss" is not
confined to amputation. R.C. § 4123.57(B).

See publication Words and Phrases
for other judicial constructions and def-
initions.

2. Workers' Compensation ¢;-882

For purposes of seetion of workers' com-
pensation statute which establishes compen-
sation schedule for claimants who sustain
"loss" of enumerated body part, "total and
permanent loss of use" also constitutes com-
pensable "loss." R.C. § 4123.57(B).

3. Workers' Compensation "92

Ankylosis (total stiffness of) toes was not
compensable under section of workers' com-
pensation statute which establishes compen-
sation schedule for claimants who sustain
"loss" of enumerated body parts. R.C.
§ 4123.67(B).

_LV&Appellant-claimant, Joan Osborne, in-
jured the toes of her right foot in May 1979,
while in the course of and arising from her
employment with appellee General Motors
Corporation, BOC Group. Her workers'
compensation claim was allowed. Eleven
years later, she filed a motion with appeflee
Industrial Commission of Ohio for scheduled-
loss compensation under R.C. 4123.57(B)
(formerly R.C. 4123.57[C] ) for her four toes.
The commission denied the motion and that
denial was administratively affwtned.

Claimant filed a complaint in mandamus in
the Court of Appeals for Franklin County,
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Court of Appeals of Ohio, Third District, Union
County.

In re MOTZ.
April20, 1955.

Original action in habeas corpus. The Court of
Appeals, Middleton, J., held that where defendant
in criminal proceeding pleaded 'not guilty', and
record showed that such defendant made every
effort to obtain counsel to represent her, and where,
after failing to secure counsel until moming of trial,
defendant did obtain counsel, which counsel was
permitted by trial court to withdraw on day of
defendant's trial, trial court lost jurisdiction to
proceed with trial upon failure to advise defendant
of her right to have the court appoint counsel to
defend her.

Writ allowed.

West Headnotes

ill Criminal Law 110 G^641.7(1)

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k641 Counsel for Accused
110k641.7 Affirmative Duties in

Protection of Right
110k641.7(1) k. In General; Advice,

Preliminary Inquiry and Appointment by Court.
Most Cited Cases

(Formerly 110k641(3))
Where defendant in criminal proceeding pleaded
not guilty", and record showed that defendant made
every effort to obtain counsel to represent her, and
where, after failing to secure counsel until morning
of the trial, defendant did obtain counsel, which
counsel was permitted by trial court to withdraw on
day of defendant's trial, trial court lost jurisdiction

Page 1

to proceed with trial upon failure to advise
defendant of her right to have court appoint counsel
to defend her. R.C. § 2941.50; Const. art. 1, § 10.

[2] Criminal Law 110 C^641.11

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k641 Counsel for Accused
110k641.1 k. In General. Most Cited

Cases
(Formerly 110k641(l))

The provisions of the Sixth Amendment of the
Federal Constitution that accused shall enjoy the
right to have the assistance of counsel for his
defense apply only to the federal courts.
U.S.C.A.Const. Amend. 6.

[3] Criminal Law 110 C^641.7(1)

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k641 Counsel for Accused
110k641.7 Affirmative Duties in

Protection of Right
110k641.7(l) k. In General; Advice,

Preliminary Inquiry and Appointment by Court.
Most Cited Cases

(Formerly 110k641(3))
Failure to advise defendant in criminal proceeding
of her right to have court appoint counsel to defend
her was a denial of a fundamental constitutional
right, and conviction and judgment in such case was
void, and the subsequent imprisonment of defendant
was illegal. R.C. § 2941.50; Const. art. 1, § 10.

141 Habeas Corpus 197 a482.1

197 Habeas Corpus
197II Grounds for Relief; Illegality of Restraint

® 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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1971I(B) Particular Defects and Authority for
Detention in General

197k482 Counsel
197k482.1 k. In General. Most Cited

Cases
(Formerly 197k482, 197k25.1(5), 197k25(1))

Habeas Corpus 197 C'791

197 Habeas Corpus
197111 Jurisdiction, Proceedings, and Relief

197111(C) Proceedings
197III(C)5 Determination and

Disposition; Relief
197k791 k. In General. Most Cited

Cases
(Formerly 197k111(1))

Where it was determined in habeas corpus
proceeding that petitioner's confinement was
unlawful because of denial of her right to be
represented by counsel at time of her conviction in
criminal prosecution, petitioner was entitled to be
discharged from confinement under the unlawful
commitment, but she was still in custody of the
court. R.C. § 2941.50; Const. art. 1, § 10.

**431 Syllabus by the Court.

*296 1. Where a defendant in a criminal
proceeding pleads 'not guilty,' and the record
shows that such defendant made every effort to
obtain counsel to represent him; and where, after
failing to secure counsel until the moming of the
trial, such defendant does obtain counsel, which
counsel is pemritted by the trial court to withdraw
on the day_of such defendant's trial; such trial court
loses sdiction to proceed with trial npon failure
to advise such defendant of his ght to have the
court apuoint counsel to defend him

2. The failure to advise a defendant in a criminal
proceedin of his right to have e cou ^R annoilyt
counse to defend him is a denial ofa fundamental
constitutional right; a conviction and judgment in
suc case is vot ; and the subse uent im sorunent

suc e en ant is i ega .

James B. Albers, Columbus, for petitioner.

Page 2

C. William O'Neill, Atty. Gen., and Roger B.
Turrell, Columbus, for respondent.
MIDDLETON, Judge.
This is an action in habeas corpus instituted in this
court.

The petitioner recites that she ist confined in the
Ohio Reformatory*297 for Womep, at Marysville,
Ohio; that her confinement "is without legal
authority; that at her trial she was without legal
counsel to defend her, although she made every
effort to obtain an attomey; that the court failed to
appoint counsel to defend her; and that, as a
consequence, she was forced to go to trial without
counsel, in violation of ber right to a proper defense
accorded her by the Constitution and the laws of
Ohio.

The petitioner recites further that, after being
convicted by a jury, she was transferred**432 for
examination to Lima State Hospital where she was
kept for thirty days and then transferred to the
women's reformatory where she was kept in strict
confinement for seven weeks; that during that time
her right to appeal had expired; that for a period of
four months following her conviction she was
unable to communicate with an attomey; and that,
by reason of the foregoing, her rights at the trial
were violated, her sentence was void, and her
imprisonment is illegal.

The return filed by the superintendent of the
reformatory sets out a copy of the indictment upon
whicb the petitioner was tried. The indictment
contains 17 separate counts, nine for giving checks
with intent to defraud, seven for larceny by trick,
and one for the conversion of trust property.

The evidence offered by the petitioner shows that
she is about 45 years of age, and the mother of four
children, two boys and two girls, aged 26, 18, eight
and five years, respectively; that between the time
of her indictment and trial, her daughter was
confined to a hospital for a period of many months,
her son had entered the U. S. Air Force, her
husband was ill, and she was the support of the
family.

The record shows petitioner contacted a number of

® 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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'After a copy of an indictment has been served or
opportunity had for receiving it, the accused shall
be brought into court, and if he is without and
unable to employ counsel, the court shall assign him
counsel, not exceeding two, who shall have access
to such accused at all reasonable hours. Such
counsel shall not be a partner in the practice of law
of the attorney having charge of the prosecution. A
partner of the attomey having charge of the
prosecution shall not be employed by or conduct the
defense of a person so prosecuted.'

[1] There was no opportunity given petitioner to
secure other counsel afler the court permitted Mrs.
Cory to withdraw from the case, nor did not court
assign counsel to represent her. She was forced to
trial without the benefit of counsel. To force her to
trial on an indictment containing 17 counts, which

i trial consumed seven days, was clearly a denial of

t

petitioner's constitutional and statutory rights. The
requirement that defendant proceed to trial under
the circumstances appearing in this record does not
meet the test of a fair trial. Permitting counsel to
withdraw, refusing to grant a continuance, and
failing to assign other counsel to represent
petitioner was, in its practical effect, a denial of her
right to de defended by counsel.

[2] This question has been passed upon by the
Supreme Court of the United States. While the
court holds that the provisions *300 of the Sixth
Amendment to the Constitution of the United States
apply only to federal courts, the case of Johnson v.
Zerbst, 304 U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461,
which arose under the Sixth Amendment to the
United States Constitution, is analogous, and
applies with great force, to the facts in the case at
bar which arises under Section 10, Article I of the
Constitution of Ohio.

In the Johnson case, 304 U.S. on page 462, 58 S.Ct.
at page 1022, the court said:

"In all criminal prosecutions, the accused shall
enjoy the right * * * to have the assistance of
counsel for his defence.' This is one of the
safeguards of the Sixth Amendment deemed
necessary to insure fundamental human rights of life
and liberty. * * * The Sixth AmendmFttt stands as a

Page 4

constant admonition that if the constitutional
safeguards it provides be lost, justice will not 'still
be done.' It embodies a realistic recognitit[n of the
obvious truth that the average defendant does not
have the professional legal skill to protect himself
when brought before a tribunal with power to take
his life or liberty, wherein thp prosecution is
presented by experienced and, leamed counsel.
**434 That which is simple, orderly, and necessary
to the lawyer-to the untrained layman-may appear
intricate, complex, and mySterious. Consistently
with the wise policy of the Sixth Amendment and
other parts of our fundamental charter, this Court
has pointed to '* * * the humane policy of the
modem criminal law ***' which now provides
that a defendant '*** if he be poor, *** may have
counsel fumished him by the state **

'The '* * * right to be heard would be, in many
cases, of little avail if it did not comprehend the
right to be heard by counsel. Even the intelligent
and educated layman has small and sometimes no
skill in the science of law. If charged with crime, he
is incapable, generally, of determining for himself
whether the indictment is good or bad. He is
unfamiliar with the rules of evidence. Left without
the aid of counsel he may be put on trial without a
proper charge, and convicted upon incompetent
evidence, or evidence irrelevant to the issue or
otherwise inadmissible. He lacks both the skill and
knowledge adequately to prepare his defence, even
though he have a perfect one. He requires the
guiding hand of counsel at every step in the
proceedings against him."

*301 At page 465, of 304 U.S., at page 1023 of 58
S.Ct., the court said:

'The-pnrpose--of- the-censEitutional--gvaranty.,of a
roounss4-ie-to- proteoh-ata accused iromright to

cqnvictien-resulting_firoqt.,bis.uwn.ignoranee-of:,his
legal • and••-eonstitutional-• rights5- and--the.••guaranty
would. be,. nullifted,^•b.y..a.-..determinati®n.••lhat an
accused's- - ignorant -failure.- to= claim.._his.,-rights
removes. the ••protection •of -the • Constitution. Tme,
habeas corpus cannot be used as a means of
reviewing eaors of law and irregularities-not
involving the question of jurisdiction-occurring
during the course of trial; and the 'writ of habeas

® 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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corpus cannot be used as a writ of error.' These
prineiples dtowever; -must be construed antl,.gpphed
so .,as-•.-..to---preser.ve-not--..flestroy-cAnstitutional
safeguards, of- human,l'rfe -and liberty,-Zhe-scope of
inquiry.-.-in..habeas corpus prgGeedirigs...has--been
broadened-not.,nan'.owed-since. theadAp6on..of,.the
Sixth Amendment.'

Tpo qaestion^°is^presented•r^Did-the^aetion^^.of 1he
cotuk.xrr'x.foYyeitW°the'-,defetidant, ^ to.- trial.,..without,
couasekAeprive;her of a. fundamental -constitutional -
rW cnasingythencourt•,to^tose jurisdiction; orwas•
such=.-aation-=-°simply _,sn -: irregularity in'""the
proceedings,.constituting . error? Bie-auelr-,action
oust..the-seurt°ofjurasdiotionYttr'Constitutz-errcr^th.eu-.
•remedy fot'whi'r,h't3'Vpeal?

In the case of In re Burson, 152 Ohio St. 375, 89
N.E.2d 651, 654, Judge Hart, in commenting on the
duty of the court to assign counsel under'• Section
13439-2, General Code, stated:

'In the opinion of this court, the section of the
statute just quoted, mandatory ig terms, must be
complied with unless complianqe.is waived by a
defendant, which we hold may be done. Perhaps it
was unfortunate that the trial court did not
specifically advise the petitioner concerning his
right to counsel, but under the circumstances with
the record of the petitioner before it, the court might
assume that he knew his rights in this respect and
chose to plead guilty rather than to stand trial on a
charge conceming which he knew he had no
defense.'

Sitt^ ,^1he=:_,nSiatlft^,A.mendment-;--eonstitutionall•y
e,ntitles one charged::with:crime-to-theassistance of
counsel,a--eomplianoe ^with ° this - =constitu6onal
mandateis anessential jurisdictional prerequisiteto•
a federal court's-authority to deprive •an aecused.of
his-=life--or= libertyi When 4his-•-right°is• properly
waived; the assistance -of counsel - is no% longer: a-
necessary element °of the court's._jurisdiction--to
proceed to conviction and sentence. I^sed,
hoavavers ia3not• represented by eounsel and has°ttot
competently=, and •..,intelligently...,waived,,,v-his
constitutional right, the Sixth.Amendment<stands,as
a Junsdictional. bar to=a. valid.:;,Conviction-^^^and=
sentence,depriving him of his: life,or. his liberty.-4
cosu3'a^n-at= tA"eginning,,ofi<tri6rnmy =be
lostAathe:course.of.the:proceedin& due>to^°failure
to complgte thg...,court-as.:> the Sixtha-„Amendment
requires-by providing counsel- for an aceused who is
uR041rEoSabtain-counsel; ,^who °has°n`oe-httellPgehtly
wa,,iy.ed-.this constitutional guaranty; <and whose=life
or.liberty is at staker If •this-requirement fff thb Sixth
Amendtnent is not complied. with, the,.court *302, no
longer has jurisdiction to proceed:' Johnson• v.
Zerbst, supra, 304 U.S. at page 467; 58S:Ct, • at=-
page 1024.

The petitioner has no adequate remedy at law. It is
apparent from the record that after her conviction
she was in strict confinement**435 during the time
she might have prosecuted an appeal. The time for
appeal is long since past. There could be no record
upon which an appeal could be based.

In the Burson case, supra, the petitioner pleaded
guilty and thereby raised `a presumption of waiver
of the right to counsel unless there are
circumstances which rebut and nullify such
presumption.

`Whether the petitioner's plea of guilty and
consequent waiver of the appointment of counsel
was intentional and intelligently made must rest in
the sound discretion of the trial judge before whom
the plea was taken.'

In the case before us, the petitioner's plea was 'not
guilty,' and the record shows that she made every
effort to obtain counsel to represent her and when
she did obtain counsel the court permitted her
counsel to withdraw and ordered trial to proceed.
Obviously, it cannot be claimed that the petitioner
waived any right she had to the protection of the
court in assigning counsel to defend her, whether
requested by her or not.

On the entire record, it is the opinion of the court
that the trial of the petitioner without counsel was
contrary to the generally accepted idea of faimess
and right.

We believe the law as pronounced in the Burson
case is clearly distinguishable from the case now
before this court, and *303 that it does not bar the
petitioner from receiving the relief prayed for.
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W.e^ are:,^Af:.the>,opiniorw^ythat-utt9eP""tTt^e°"f6ctual
situation:appearingr,in«the-reoordr,the,trial,,court^lost
jurisdictionto proceed=with^trial:.upon its failure to
advise petitioner =of her.amight•to-•-have 4he court
appaint -eounsel: to .defend.her> Such`tailure ^Cvas nbt
simply error in procedure, reviewable only by
appeal, but was a denial of a fundamental
constitutional right.

[3] iR$" loat°^srresdietian; the
seDtenoe ^end4^jadgmcnH>. are„-»void,.- and....the
ilnnpLisl?wnentNo$;hheHpetitioner.allegal...The••writ- is
allowed.

[4] However, this order of discharge is not a grant
of freedom for every purpose and against every
claim. The petitioner, while entitled to be
discharged from confinement under the unlawful
comtnitment, is not entitled to absolute freedom.
She is still in the custody of the court. In re Henry,
162 Ohio St. 62, 120 N.E.2d 588.

The indictment against her is still in full force and
the Common Pleas Court of Franklin County still
has jurisdiction of the person and subject matter.

It is, therefore, the order of the court that the
petitioner be delivered to the custody of the Sheriff
of Franklin County, to be retumed to the trial court
for further proceedings.

Judgment accordingly.

QUATMAN, P. J., and YOUNGER, J., concur.
Ohio App. 1955
In re Motz
100 Ohio Alip. 296, 136 N.E.2d 430,60 O.O. 257

END OF DOCUMENT
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,SBcond District, Clark
County.

STATE of Ohio, Plaintiff Appellee
V.

Victor L. YOUNGBLOOD, Defendant-Appellant.
No. 05CA0087.

Decided July 28, 2006.

Criminal Appeal from Common Pleas Court.

Stephen Schumaker, Pros. Attomey; Daniel P.
Driscoll, Asst. Pros. Attorney, Springfield, OH, for
plaintiff-appellee.
Linda Joanne Cushman, Springfield, OH, for
defendant.
GRADY, P.J.
*1 {¶ 1} Defendant, Victor Youngblood, appeals
from his conviction and sentence for felonious
assault and tampering with evidence.

{¶ 2) Defendant was indicted on one count of
attempted murder, R.C. 2923.02(A) and 2903.02(A)
, two counts of felonious assault, RC.
2903.11(A)(1) and (A)(2), one count of having
weapons while under a disability, R:C.
2923.13(A)(2), hand one count of tampering with
evidence, R.C. 2921.12(A)(1).

{¶ 3} At his arraignment on May 9, 2005,
Defendant was represented by court-appointed
counsel, but he requested that he be allowed to
represent himself: On May 12, 2005, Defendant's
appointed counsel withdrew and Defendant then
represented himself at all subsequent court
proceedings in accordance with his expressed
desire, which he repeated at various court
proceedings.

Page 1

(¶ 4} On July 19, 2005, just before trial
commenced, Defendant signed a written waiver of
counsel which acknowledged h;s right to be
represented by counsel and his desire to waive that
right and represent himselE The waiver form did
not contain any information regarding the nature of
the charges against him, the statutory offenses they
included, the range of allowable punishntents,
possible defenses to the charges or circumstances in
mitigation thereof, or any warning about the risks of
self-representation. Neither did the trial court
discuss these matters with Defendant.

(151 Defendant was found guilty following a jury
trial of felonious assault and an accompanying
firearm specification, count two, as well as
tampering with evidence, count five. Defendant was
found not guilty of felonious assault as charged in
count three. The having weapons while under
disability charge was dismissed by the State at trial,
and the jury was unable to reach a unaninmous
verdict on the attempted murder charge.

{¶ 6) The trial court sentenced Defendant to
consecutive prison terms of eight years for
felonious assault and five years for tampering with
evidence, plus an additional and consecutive three
years on the firearm specification, for a total
aggregate sentence of sixteen years. Defendant
timely appealed to this court from his conviction
and sentence.

{¶ 7) The Clark County Prosecutor's Office did
not file a brief in this appeal, and therefore is not
actively defending the conviction obtained in the
trial court. In accordance with App.R. 18(C), in
determining this appeal we will accept Defendant's
statement of facts and issues as correct, and will
reverse the judgment if Defendant's brief reasonably
appears to sustain such action.

FIRST ASSIGNMENT OF ERROR
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{¶ 8} "THE COURT ERRED AND DEPRIVED
DEFENDANT/APPELLANT VICTOR
YOUNGBLOOD OF HIS RIGHT TO COUNSEL
UNDER THE SIXTH AND FOURTEENTH
AMENDMENTS OF THE UNITED STATES
CONSTITUTION AS THE COURT FAILED TO
ENSURE THAT MR. YOUNGBOOOD HAD
MADE A VOLUNTARY, KNOWING, AND
INTELLIGENT WAIVER OF HIS RIGHT TO
COUNSEL, AND A KNOWING AND
INTELLIGENT DECISION TO REPRESENT
HIMSELF."

*2 (19) Defendant argues that the trial court did
not make a sufficient inquiry to determine whether
he fully understood and intelligently relinquished
his right to counsel, and therefore his waiver of his
right to counsel is invalid. We agree.

{¶ 10) The Sixth Amendment guarantees a
defendant in a state criminal trial an independent
constitutional right of self-representation, and that
he may proceed to defend himself without counsel
when he voluntarily, knowingly, and intelligently
elects to do so. State v. Gibson (1976), 45 Ohio
St.2d 366; Faretta v. Callfornia (1975), 422 U.S.
806, 95 S.Ct. 2525, 45 L.Ed.2d 562. In order to
establish an effective waiver of the right to counsel,
the trial court must make sufficient inquiry to
determine whether defendant fully understands and
intelligently relinquishes that right. Gibson, at
syllabus.

{¶ 11) In Von Moltke v. Gillies (1948), 332 U.S.
708, 68 S.Ct. 316, 92 L.Ed.309, the United States
Supreme Court discussed waiving the right to
counsel and -the serious and weighty responsibility
upon the trial court to determine whether there is an
intelligent and competent waiver by the accused.
The Court stated:

{¶ 12) "To discharge this duty properly in light of
the strong presumption against waiver of the
constitutional right to counsel, a ^ust
inyestigate^®as <dong:-and^.as..thoroughlX,.:.as^<<the
circumstances-of-the-casa-before fiim-demand. Zhe=^
fact that an accused-may-tellhim thatrhe=is>informed
of, bis right^to counsel and desires to.waive this:right
doe@..,, not:-.:. automatically end., the..,., judge's
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raponsibility. Ta .l^e . Galid such,,:;waivers tnust .ben
rqade ,w4ith.-an apprehension of the=+nature =of.-the
charges;.. the .•statutory offenses_:.includec4^.:-aN.athin
them,.. the.. range=of =°ailowabley-^6puni8hments
thereunder,= possible defenses to- the°-chargesfieand
circumstances in mitigation thereof, and•-a11-other
faots..essential- toa -bmad-underlstanding»,aTAlre
whole'matter. * * * " Id., at 723. ^•

{¶ 131 Crim.R. 44 governs , the procedure for
waiver of counsel in serious offense cases and
requires that the waiver be knowing, intelligent, and
voluntary. The waiver shall be in open court, and
the advice and waiver shall be recorded. Crim.R.
44(C). In serious offense cases, the waiver shall be
in writing. Id.

Z004-Ohio5471, the Ohio Supreme Court, ^
eciding what constitutes a sufficient waiver of t^

4qccused's right to counsel under the Sixth
Amendment and Article I, Section 10 of the Ohi
Constitution, reaffirmed its previous holding '
Gibson, and held in the syllabus that when
serious offense cases a Defendant elects to piocee
pio se, the trial court must demonstrate substantia
compliance with Crim.R. 44 by making a sufficien
inquiry to determine whether defendant fully
understood and intelligently relinquished his or he
rSght to counsel. Citing Gibson, which quotes from
[?on Moltke, the Supreme Court held.

*3 {¶ 15} "To be valid such waiver must be mad
jyith an apprehension of the nature of the charges
the statutory offenses included within them, th
range of allowable punishments thereunde
Apssible defenses to the charges and circumstance
iq mitigation thereof, and all other facts essential t
a'broad upde4glattding.,n,fthe.:whole,-matter'4Jd A

(¶ 16) In this appeal we must determine whether
the trial court made a sufficient inquiry to determine
that defendant fully understood and intelligently
relinquished his right to counsel and adequately
wamed Defendant of the perils of
self-representation. Martin, supra. A careful review
of this record reveals that at times during the
arraignment and the subsequent pretrial
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conferences, the trial court cautioned Defendant that
"the problem is if you're representing yourself,
you're not going to have anyone to turn to," (T.
5/9/05, at 9) and "a lot of times it's to your benefit if
you have an attomey representing you." Id. The
court also told Defendant, "if you're ineffective at
trial, that's your own fault," (T. 7/11/05, at 14), and
"if you conduct a poor cross-examination on State's
witnesses, that's your fault, not mine." (T. 7/11/05,
at 14-15). Additionally, the "court pointed out to
Defendant that it was not the court's responsibility
to give Defendant legal advice, and that Defendant
could not learn how to be a lawyer in just a few
days by spending some time in the law library. (T.
7/11/05, at 15). Just before trial commenced, when
Defendant complained that his witnesses were not
present and that he did not understand that he had to
subpoena his witnesses rather than merely submit a
witness list, the trial court responded: "and therein
lies the problem with representing yourself." (Trial
T. at 10). On the day of trial, Defendant was
presented a written waiver form by the court and
told: "You need to sign that form ... Right now. We
have ajury waiting." (T. 17-18).

writing w6en it was accepted, but was executed by
Defendant only after the prejudicial effect§ of his
self-representation had occurred. Therefore, /we find
that Defendant did not knowingly and intelligently
waive his right to counsel.

*4 {¶ 201 The first assignmqnt of eaor is
sustained. The judgment of the ;rial court will be
reversed and the case remanded for a new trial
consistent with this opinion.

SECOND ASSIGNMENT OF ERROR

{¶ 21) "THE COURT ABUSED ITS
DISCRETION IN SENTENCING MR.
YOUNGBLOOD TO MAXIMUM AND
CONSECUTIVE SENTENCES AS MR.
YOUNGBLOOD, APPEARING PRO SE, WAS
DROWSY, CONFUSED, AND ON SLEEPING
AND OTHER MEDICATIONS AT THE TIME OF
SENTENCING AND WAS THEREFORE
DEPRIVED OF HIS RIGHT OF ALLOCUTION."

{¶ 17) fl4-ne-•time-°did^the-trial--courto.expiain or
di§cuss:;.with- I1ef8rtdmt-drcltatare°9oPHhe-Mhatges,
th&,.statutory-=offenses'*incfuded°withhr°them; -the
range.yof:allowable' punislintents; -possible•rdefenses
torthe:,ehargesppossible=rnitigatingeiroutnstances, or
other.facts=essential tiv'abroa&understanding,of. the
whole,.,matter,,. as. required: by, r I!on:.:Makke,wGibson,
and Martin.

{¶ 18} Defeadant---xas-nob adequate
wamings-about,,the•'seriousness-^of the•'trial, the
possible°resultsitcould havefor. his:liberty and life,
and•,....,.the u. ,.dangers :-.,and: -,disadvantages..° of
selfaepresentation;•'so=>thav-the-°record, "establishes
thgt„he,knew what he was°doing andthathis choibe
was.made with eyes open: Martin; supra; at 144.

{¶ 191 TJre :triai^court failed to make w sufficient
inquiFy--,ta.-vdetermine",' evhether.,: Defetrdant°-fbMy
understlzod andintelligentlyrelinquished-ht§'tigli't°to
counsd`'' The•-.eourta..,admonitions>^ ta> ,-Defendant

THIRD ASSIGNMENT OF ERROR

{¶ 22) "THE COURT ABUSED ITS
DISCRETION IN HANDING DOWN
MAXIMUM AND CONSECUTIVE SENTENCES
AS THE FINDINGS SUPPORTING THE
SENTENCES ARE NOT SUPPORTED IN THE
RECORD."

{¶ 23}These assignments of error, challenging the
validity of Defendant's sentence, are rendered moot
by our disposition of the fnst assignment of error.
Accordingly, we decline to address them. App.R.
12(A)(1)(c).

BROGAN, J., and WOLFF, J., concur.
Ohio App. 2 Dist.,2006.
State v. Youngblood
Slip Copy, 2006 WL 2105851 (Ohio App. 2 Dist.),
2006 -Ohio- 3853

ceneerningr.;:self-representation, unlike those in END OF DOCUMENT
Gibson, supra, dq.ww4 eomply- withr••Vorr'^Maltke,
supra. And, Defendant's waiver was not put in
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,Second District, Greene
County.

STATE of Ohio, Plaintiff-Appellee
V.

John P. STUBBS, Defendant-Appellant.
No. 2005-CA-88.

Decided July 28, 2006.

Criminal Appeal from Common Pleas Court.

William F. Schenck, Prosecuting Attomey, by
Suzanne M. Schmidt, Assistant Prosecuting
Attomey, Xenia, OH, for plaintiff-appellee.
Alan D. Gabel, Dayton, OH, for
defendant-appellant.
FAIN, J.
*1 {¶ 1} Defendant-appellant John Stubbs appeals
from his conviction and sentence for Carrying a
Concealed Weapon, Having a Weapon Under a
Disability, and Tampering with Evidence. Stubbs
contends that the trial court erred by permitting him
to waive his right to counsel and to represent
himself at trial without first detennining whether he
was doing so voluntarily, knowingly and
intelligently. He further contends that the evidence
does not support his conviction for Tampering with
Evidence. Stubbs also claims that the trial court
erred by improperly instructing the jury and by
permitting jurors to pose questions to the witnesses.

{¶ 2} We conclude that the trial court failed to
comply with the requirements of State v. Martin,
103 Ohio St.3d 385, 2004-Ohio-5471, when it
failed to advise Stubbs of the possible consequences
of declining counsel and electing to represent
himself. We further conclude that there is sufficient
evidence in the record to support a conviction for

Page 1

Tampering with Evidence, and that the jury did not
lose its way in deciding to convict on that charge.
The claim that the trial court en•d''d with regard to
jury instructions and permitting furors to propound
questions are rendered moot.

{¶ 3} The judgment of the trial court is Reversed,
and this cause is Remanded for further proceedings
consistent with this opinion.

I

{¶ 4} On March 25, 2005, John Stubbs was
arrested and charged with Carrying a Concealed
Weapon, Having a Weapon Under a Disability, and
Tampering with Evidence. At his arraignment,
Stubbs stood silent and did not answer the trial
court's inquiries. The trial court entered a not guilty
plea and asked Stubbs whether he would retain
counsel or seek appointed counsel. When Stubbs
did not respond, the trial court informed him that he
needed to fill out papers before counsel could be
appointed.

{¶ 5} On May 31, 2005, Stubbs filed a witnessed
and notarized document in which he informed the
court that he would be "acting in [his] own defense."
He also filed, pro se, motions to dismiss and to
suppress. A hearing was held on the motions, at
which time the trial court again advised Stubbs to
obtain counsel and informed him that he could seek
to have counsel appointed. Stubbs declined and
stated that he wanted to proceed without counsel.

{¶ 6} The case proceeded to trial. At the start of
trial, the court once more asked Stubbs if he wanted
counsel, to which Stubbs made the following reply:
"No, sir. I would not be acting as my own defense
neither: No, I'm not going to defend myself nor am I
going to take and hire counsel." The trial court then
informed Stubbs that attorney Joseph Coates would
be acting as standby counsel for Stubbs during the
course of trial.
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{¶ 7} Following trial, the jury found Stubbs guilty
as charged and the trial court sentenced him
accordingly. From his conviction and sentence,
Stubbs appeals.

II

{¶ 8} The First Assignment of Error states as
follows:

*2 {¶ 9} "THE TRIAL COURT ERRED IN
FAILING TO ADEQUATELY ADVISE
APPELLANT OF THE DANGERS OF
SELF-REPRESENTATION AND FAILING TO
MAKE A SUFFICIENT INQUIRY ON THE
RECORD TO DEMONSTRATE THAT
APPELLANT MADE AN INTELLIGENT,
VOLUNTARY, AND KNOWING WAIVER OF
HIS RIGHT TO ASSISTANCE OF COUNSEL
UNDER THE SIXTH AMENDMENT OF THE
UNITED STATES CONSTITUTION AND
SECTION 10, ARTICLE I OF THE OHIO
CONSTITUTION."

{¶ 10} Stubbs contends that the trial court failed to
properly advise him with regard to his right to
counsel, and therefore he did not knowingly,
voluntarily and intelligently waive his right to
counsel.

{¶ 11} Crim.R. 44(C) provides: "Waiver of
counsel shall be in open court and the advice and
waiver shall be recorded as provided in Rule 22. In
addition, in serious offense cases the waiver shall be
in writing."

{¶ 12} A serious offense is defined as any felony
or nusdemeanor "for which the penalty prescribed
by law includes confmement for more than six
months." Crim.R. 2(C).

{¶ 13} "[W}hen a criminal defendant elects to
proceed pro se, the trial court must demonstrate
substantial compliance with Crim.R. 44(A) by
making a sufficient inquiry to determine whether the
defendant fully understood and intelligently
relinquished his or her right to counsel." State v.
Martin, 103 Ohio St.3d 385, 2004-Ohio-5471, ¶ 39
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n
{¶ 14} A valid waiver "must be made 'yvith an
apprehension of the nature of the charges, the
statutory offenses included within them, the range
of allowable punishments thereunder, possible
defenses to the charges and oircumstances in
mitigation thereof, and all other facts essential to a
broad understanding of the whole matter." Id. at ¶
40, citations omitted.

(1151 In this case, the trial court did ask, at every
stage of the proceedings, whether Stubbs would
obtain counsel or seek appointed counsel. The trial
court also informed Stubbs that he would need to
fill out fornvs in order to have counsel appointed.
The trial court even, on two occasions, told Stubbs
that his interests would be best served by having
counsel. However, there is nothing in the record to
indicate that the trial court made any effort to
detemiine whether Stubbs understood the nature of
the charges, the penalties or the possible defenses.
In short, the trial court failed to make any of the
determinations deemed essential by the Supreme
Court in Martin, supra.

{¶ 16} The charges against Stubbs were serious, as
evidenced by the fact that he was sentenced to a
two-year prison term. Thus, the trial court had an
obligation to determine whether Stubbs had a
sufficient understanding of the possible
consequences of declining counsel. We conclude
that the trial court erred by failing to substantially
comply with the requirements of Crim.R. 44. The
First Assignntent of Error is sustained.

III

{¶ 17) The Second Assignment of Error provides
as follows:

(¶ 18) "APPELLANT'S CONVICTION FOR
TAMPERING WITH EVIDENCE IS AGAINST
THE MANIFEST WEIGHT AND/OR
SUFFICIENCY OF THE EVIDENCE."

*3 {¶ 19) Stubbs contends that the conviction for
Tampering with Evidence must be reversed because
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio,Eighth District, Cuyahoga

County.
STATE of Ohio Plaintiff-Appellee

V.
Gary T. FORD Defendant-Appellant.

No. 86951.

Decided July 20, 2006.

Criminal appeal from Court of Common Pleas Case
No. CR-464544, Reversed and remanded for new
trial.

William D. Mason, Cuyahoga County Prosecutor,
Christopher Wagner, Assistant, Prosecuting
Attomey, T. Allen Regas, Assistant, Prosecuting
Attorney, Cleveland, for Plaintiff-Appellee.
Joseph V. Pagano, Cleveland, for
Defendant-Appellant.
JAMES J. SWEENEY, J.
*1 {¶ I} In this appeal, defendant-appellant, Gary
T. Ford ("defendant"), appeals from the judgment
entered pursuant to a jury trial fmding him guilty of
tampering with evidence. For the following reasons,
we reverse and remand for a new trial.

(12) A review of the record reveals the following:
On April 8, 2005, defendant was indicted on one
count of tampering with evidence in violation of
R.C. 2921.12. On May 19, 2005, the trial court
appointed assigned counsel to defendant, after
which he pled not guilty to the indictment.

(13) The matter proceeded to a jury trial on June
29, 2005. Upon conclusion of the direct
examination of the State's first witness, defendant
requested to represent himself pro se. The following
is the colloquy between the court and defendant:
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(141 "THE COURT: * * * Mr. Gary Ford, it's my
understanding you consulted with your lawyer. It's
your intention to represent yourself. Is that correct?

(151 "DEFENDANT: Correct,

{¶ 61 "THE COURT: That's yoyr desire?

{¶ 7) "DEFENDANT: Yes, ma`atn.

{¶ 8) "THE COURT: That's a decision
intelligently made; is that right?

(19) "DEFENDANT: Yes.

{¶ 10} "THE COURT: You understand by doing
so you're actually waiving your right to counsel?
You understand that?

{¶ 11 }"DEFENDANT: So I'm not-I couldn't have
legal assistance, that's what you're saying?

{¶ 12} "THE COURT: No. If it is your request,
the Court will have Mr. Gautner sit there with you
to advise both legally and procedurally how to
conduct the trial. So rm not saying that. But it's my
understanding that we need both a waiver from you
in court, which is verbal, and we need to also have
you and your lawyer write out a waiver indicating
that you understand your right to counsel and that
you want to waive your right to counsel.

{¶ 131 "DEFENDANT: Okay. That's
understandable. Ifs a couple things I don't
understand. With certain things I will be discussing
why do you always have the jury leave?

{¶ 14) "THE COURT: Because when we discuss
legal issues we don't discuss them in front of the
jury. The jury's only here to decide the facts of the
case, not to decide the law. You try the law of the
case to the Court. You try the facts of the case to the
jury. So the jury is only here to gather the facts.
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(159) On July 1, 2005, the jury returned a verdict
of guilty on the sole count of tampering with
evidence. Defendant was sentenced to five years of
incarceration, a fme of $250, and three years of
post-release control with mandatory drug testing
and counseling. Defendant timely appeals his
conviction and raises six assignments of error,
which will be addressed out of order where
appropriate.

*4 (¶ 60) "II. Appellant was denied his Sixth
Amendment right to counsel because the record
does not establish a valid waiver."

(¶ 61) In his second assignment of error,
defendant argues that the trial court's inquiry into
whether he waived his right to counsel was
insufficient to establish that he knowingly,
intelligently, and voluntarily waived his right to
counsel.

{¶ 62} The Sixth Amendment to the United States
Constitution provides that defendants shall have the
right to have the assistance of counsel for their
defense. While a defendant has a right to counsel,
the defendant may also waive that right when the
waiver is voluntary, knowing, and intelligent. State
v. Gibson (1976), 45 Ohio St.2d 366, citing Faretta
v. Califomia (1975), 422 U.S. 806, 95 S.Ct. 2525,
45 L.Ed.2d 562.

11631 To establish an effective waiver of right to
counsel, the trial court must make sufficient inquiry
to determine whether defendant fully understands
and intelligently relinquishes that right. Gibson,
supra at paragraph two of the syllabus. Althou
there is no resc c 1 in which the trial
o an a ro se de end t must en a e be ore agif-
de en t t to counsel, the cou

vo ymust fendant is
e ectin to roceed ro se and that the defendant is

owingly, mte t entl , and voluntarily waiving
co mse . Sta v. Martin, uya hoga App.

No. 80198, 2003-0 io-1499. Spec1 tcally, the trial
court must advise the defendant of the nature of the
charges against him, the range of allowable
punishment, the possible defenses, any mitigating
circumstances, and the dangers of
self-representation. See Gibson, supra at 377, citing

Page 4

Von Moltke v. Gillies (1948), 332 U.S. 708, 68
S.Ct. 316,92 L.Ed. 309 .FNt

n

FN1. We are aware of the recent decision
of the 91 District which held that the
factors in Von Molkte are merely dicta for
the court to consider in d0ciding whether a
defendant has waived his right to counsel.
See ' tat v Ragle,-=..^ummit" App. "No.
2^]3,2„.^.,20fI5.:Ohio 590:•^ ;Howr,ver^ •,we

£0l1 w, i that,
et¢ne of.staro • deoisis^ precittdds`"its°firamL
cl' in to-follow• the-4atw^set^
^o.Suprrame ^ou2

{¶ 64} This Court has repeatedly addressed the
importance of a defendant's decision to waive his
right to counsel, stating:

{¶ 65} "A court cannot abdicate its responsibility ^
to sufficiently infonn a criminal defendant as to that
defendant's waiver of the right to counsel merely
because that defendant manifests a desire, however
eloquently stated, to represent himself. Nor can the
court satisfy this responsibility by standby counsel.
However laudable, such appointments do not
absolve the trial court from its responsibility to
insure that the defendant is aware of the range of
allowable punishments, the possible defenses to the
charges and circumstances that might serve in
mitigation as well as any other facts that would
demonstrate that the defendant understood the
entire matter." See State v. Thompson, Cuyahoga
App. No. 85483, 2005-Ohio-6126; State v. Richards
(Sept. 20, 2001), Cuyahoga App. No. 78457. See,
also, State v. Ward, Cuyahoga App. No. 81282,
2003-Ohio-3015; State v. Martin, Cuyahoga App.
No. 80198, 2003-Ohio-1499; State v. Jackson
(2001), 145 Ohio App.3d 223; State v. Melton
(May 4, 2000), Cuyahoga App. No. 75792.

*5 {¶ 66J Applying the foregoing analysis to this •
case, we fuui that the trial court failed fo engaAe in
the necess collo u to ens r that def '
w r o cosel was knowinely_ intelligen . and
volm+tAr lv ma . The trial court merely read the

nw tten waiver that defendant bad signed. While this
written waiver contained the statutory charge and
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the range of allowable punishments, it did not App.R.12(A)(1)(c).
contain an p ôsŝ̂tble defenses or mih ating
circumstances t^t m^ t a p y nor the perils of
se ,renresentahon Other than e cursory rea m
of the written waiver, there is nothing in the record
showing any attempt by the trial court to further
explain to the defendant his possible defenses or the
dangers of proceeding to trial without counsel. For
example, the trial court could have warned the
defendant of the seriousness of his waiver of
counsel, that the defendant 'would be held to the
same rules and criminal procedure as an attorrtey, or
cautioned defendant against waiving his right to
counsel.FNZ However, the trial court's discussion
with defendant did not inc any warnin s
w atsoever of the disadvantages or dan
se=̂re resen t before th tna c^ccepted
e endand^ t's waiver of counsel. Rather, the record

shows that the trial court merely engaged in an
extensive explanation that the defendant was
entitled to "competent" counsel, not the counsel of
his "desire." FN3

FN2. See, for example, State v. Doyle,
Pickaway App. No. 04CA23,
2005-Ohio-4072, in which the trial court
warned the defendant that "it was a
dangerous course of action to proceed to
trial without a lawyer." The court also
attempted to make clear to defendant that
he did not understand the legal system to a
degree where he could competently
represent himself.

FN4. See appendix.

It is ordered that appellant recover of appellee his
costs herein taxed.

The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this
Court directing the Court of Common Pleas to carry
this judgment into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Appellate Procedure.

FRANK D. CELEBREZZE, Jr., P.J., and
ANTHONY O. CALABRESE, Jr., J., concur.
N.B. This entry is an announcement of the court's
decision. See App.R. 22(B), 22(D) and 26(A);
Loc.App.R. 22. This decision will be joumalized
and will become the judgment and order of the
court pursuant to App.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R.
26(A), is filed within ten (10) days of the
announcement of the court's decision. The time
period for review by the Supreme Court of Ohio
shall begin to run upon the joumalization of this
court's announcement of decision by the clerk per
App.R. 22(E). See, also, S.Ct.Prac.R. 112, Section
2(A)(1).

FN3. Tr. at 216.

{¶ 67} Under the facts and circumstances of this
case, we fmd that defendant was prejudiced by the
trial court's failure to ensure that he made a
knowing and voluntary decision to represent
himself. Accordingly, we sustain defendant's second
assignment of error.

Judgment reversed and remanded for a new trial.

Our resolution of defendant's second assignment of
error renders moot his remaining assignments of
error,FN4 and, therefore, we need not address it.

APPENDIX

*6 "I. Appellant was denied a fair trial by the trial
court's decision to allow the admission of irrelevant
and prejudicial evidence about prior drug activity
and the execution of a search warrant that were
totally unrelated to appellant and the charges
against him.

"III. Appellant's convictions were not supported by
sufficient evidence and the trial court erred by
denying his motions for acquittal.

® 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw.com/prinUprintstream.aspx?prfl=HTMLE&destination=atp&sv=Split... 8/23/2006


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72

