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B IN THE SUPREME COURT OF OHIO

STATE ex rel. ANDRE YEAGER
P.0. Box 788 :
Mansfield, Ohio 44901

-Relator,

vs.

PRESIDING JUDGE, LYNN SLABY
NINTH DISTRICT COURT OF APPFALS
161 SOUTH HIGH STREET

AKRON, OHIO 44308

Respondent,

JUDGE, BETH WHITMORE

NINTH DISTRICT COURT OF APPEALS
161 SOUTH HIGH STREET

AKRON, OHIO 44308

Respondent,
JUDGE, DONNA CARR
NINTH DISTRICT COURT OF APPEALS
161 SOUTH HIGH STREET
AKRON, OHIO 44308

Respondent,

COR [ AAL

ACT QA AR 0AMmUS~ P RC K8 e 0N

AFFIDAVIT OF ANDRE YEAGER s SOAPORT 70 DISmisS BESPOLLEATS

PMIGTIOA) 70 Dnse/5S

Affiant, Andre Yeager, being first duly cautioned and sworn, here

by states and deposes that:



STATE OF OHIO _
5S: affidavit of ANDRE YEAGER

COUNTY OF RICHLAND

1. I am the Defendant Relator, that is the victim of an improper
waiver of counsel. |

2. The attached complaint in this matter was prepared by Yeager, ﬁro se.

3. T have personal knowledge that the factual allegations contained in the
complaint as recited therein are true. |

4. I possess a good faith belief that based upon the facts as recited in
the complaint that I am legally entitled to the issuance of Writ's of
Mandamus and Prohibition as described.

5. Affiant has first hand knowledge of the facts of the matters contained
herein and is competent to trstify as to such matters.

6. ANDRE YEAGER, did file a motion for self-representation.

7. On June 14, 2002, Judge James R. Williams did not warn Yeager of the
dangers of self-representation nor defenses available nor any of the factors
of Von Moltké, he made no inquiry to ascertain if waiver of counsel was
intelligent, knowingly or voluntary.

8. I would not elected to proceed without coumsel had I knew all the dangers
of proceeding, pro se, on June 14, 2002. |

9. Affiant told counsel, Nathan Ray, he was fired and do not file anything
to Ohio Supreme Court on my behalf because I wanted all errors preserved for
Federal review, which counsel was intentionally selling me out to the Ninth
District.

10. Counsel Ray filed anyway against clients wishes clearly knowing the -
attorney client relationship was terminated before he filed in the Chio

Supreme Court 2005,



11. Affiant possess a good-faith belief that said decision of Respondent are
(1) in contravéntion of the syllablus of this Court;

12. In contravention of the mandate of this Court, all of which would support
a Writ of Mandamus herein to confine Respondent, to carrying out the mandate
of this Court.

13. In contravention of Criminal Rule 44(A) and the trial court had no subject
matter jurisdiction to proceed to a trial because it never properly or
procedurally acquired jurisdiction under the Sixth Amendment for trial court
lacked a valid waiver of counsel since June 14, 2002.

14. Affiant believes the Ninth District Court does what it desires despite
starre decis and mandates of any Superior Court. _

15. Affiant filed 26(B) raises various issues that appellant counsel failed
to raise dead bang winnmers in order that the court correct this illegal
.sentence, which was denied.

16. Affiant believes dealing with Summit County, Ninth District Court of
Appeals the law is actually ignored because these courts are aware no court
will review there improper decisions.

17. Affiant believes the Ninth District Court cf Appeals stating this Court
merely quotes the dicta from Von Molkte and is not there holding is a clear
disrespect to this Court. |

18. The Ninth District Court is wrong legally, factually by hold "This Court,
likewise, will not adépt a rule which requires a trial in order, to fully
acquaint himself with the facts of a case prior to trial in order to under
take pseudo-legal representation of a defendant by specifically advising him
ofpossible viable defenses or mitigating circumstances existing in his case,
Ragle. This is insane, unconstitution and obstruction of justice, a court must
inquire long as necessary to make sure ‘a defendant eyes are open to the

ramifications of this enormous right being waived, defendants are not aware of
2



there defenses or any factors that will aid in winning a just result.

19, Affiant understands the state conceded June 14, 2002, tramscript shows
there is no valid constitutional waiver of counsel on the record but the Court
wants to dwell upon the pobise for self-representation that was filed before
June 14, 2002, hearing and legally inadequate to prove an intelligent, kﬂowingly
and voluntary waiver of counsel. This structural violation that cannot be
presumed by any motion it has to be on the June 14, 2002, transcript not any
other transcript because then Yééger, was without counsel that guaranteed by the
Constitution Gideon v. Walnwright, Powell v. Alabama, until that next date in
Court then without counsel until next date very on going violation.

20, Affiant believes the mentality reflected in the opinion of 2005 ignores

thé Chio Suprem Court precedent regarding the standard of waiver of counsel

and the standard in Ohio is not the "Totality-of-the-circumstances' as the

court wishes it to be the standard and duty of the Court's is whwther the trial
court explained to d3fendnat dangers of self-representation, nature of charges,
allowable penalties, defendses available and all factors as a whole in Faretta

' v. California or Von Moltke or State v. Martin, none is the totality of
circumstances standard. There is no mention of background, age, or education
those factors are not in the law because its not important as the inquiry thats
required by the court this right is too important to waive by proxy or what a
court wants the law to be.

Zi. The Ninth District Court of Appeals clearly deviated from this Court
precedent by stating Martin, supra, does not require the trial court to consider

all factors of Von Moltke, the court is wrong and this Court must enforce your

mandate.
22, Affiant wants this Court to understand when Relator, say reverse to new

trial what I am saying is once Martin, is correctly applied and all factors -

of Von Moltke and June 14, 2002, hearing transcript viewed then the end result
3



will be new trial. The court camnnot view the motion as waiver of counsel if
Martin, supra, is followed because it was filed before June 14, 2002, hearing.
On June 14, 2002, hearing is where the violation was done and never
corrected.
23. Affiant believes stare decisi prevents the court of Appeals from declining
to follow this court law. "As the United States Supreme Court has observed,
faced with.controlling authority by a Superior Court and another iine of
decisioﬁs, a Court of Appeals has only one course to follow the'authority of
the court to which it is inferior leaving to [the Higher Court] the prerogative
of overruling its own decisions'" (citation omitted).
24. Affiant believes the court decision standard deviates from established
precedent.
25. Affiant believes the Writ must be complete in its nature, beneficial and
speedy, to correct this miscarriage of justice. Relator, is actually irmocent
of all crimes and a constitutional violation has resulted in an innocent
citizen being imprisoned (Schlup v. Delo).
26. Affiant will go back to third trial and prove his innocence on all
charges with counsel.
27. Affiant believes the Court of Appeals exceeded this courts mandate and
for any Inferior Court to determine that a syllabus of Ohio Supreme Court
opinion is obiter dictum is improper and under S.Ct. R.Rep.Op. 1(B) "the
syllabus of Supreme Court opinion states the controlling point or points of
law decided in and necessarily arising from the facts of the specific case

before the court for adjudication.
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494  Supreme Court Practice

Although the several writs to some extent serve different functions, they
overlap considerably,’ and the same general principles guide the Court in
determining whether to allow each of them. They will therefore be considered
together here.

(1) Forcing lower courts to comply with appellate mandate. One function of
the writ of mandamus is to force a lower court to comply with the mandate of
an appellate court. When the mandate or judgment in question is that of the
Supreme Court, application for the writ must, of course, be made to that Court.
\ _Inve Sanford Fork & Tool Co., 160 U.S. 247, 255 (1895); United States v. United
: States District Court, 334 LS. 258, 263 (1948); Will v. United Sraces,j_w

90, 95-96 (1967); cf. United States v. Smith, 331 U.S. 469 (1947).6 If the action
of the lower court takes the form of an appealable order, the aggrieved parties
may file the ordinary petition for certiorari. In re Sanford Fork & Tool Co.,
supra; Baltimore & Ohio Railroad Co. v. United States, 279 U.S. 781, 785 (1929).
If the mandate or judgment of the Supreme Court leaves a question open for
i the exercise of discretion by the lower court, the decision of the latter cannot
., be reversed by mandamus. In re Sanford Fork & Tool Co., supra; In re Potts, 166
. U.S.263, 266 (1897); Ex parte Union Steamboat Co., 178 U.S. 317, 319 (1900).
Where the appellate court leaves certain questions open for consideration by
the lower court, the latter must confine itself to those issues, and can be
.. corrected by mandamus if it fails to do so. In re Potts, supra; Gaines v. Rugg, 148
= UL.S, 228 (1893); cf. United States v. Smith, 331 U.S. 469 (1947). See also
United States v. Haley, 371 U.S. 18, 20 (1962). ,Cj-%?}h\

Indeed, the Court has indicated that mandamus is the only proper remedy
available to a party who has prevailed in the Supreme Court where the lower
court, in the words of United States v. Fossatt, 20 How. 445, 446 (1858), “does
not proceed to execute the mandate, or disobeys and mistakes its meaning.”
Thus in Vendo Co. v. Lektro-Vend Corp., 434 U.S. 425 (1978), the Court
denied a petition for clarification of its prior judgment on the merits (433 U.S.
623 (1977)), which claimed that the district court judge was not properly
executing the judgment. But the denial was “without prejudice to the filing of a
motion for leave to file a petition for mandamus pursuant to Rule 31" (a
predecessor of present Rule 20}, the remedy deemed appropriate by the Court.
In Vendo, the motion to clarify might have been treated as a petition for
mandamus had it been served on the lower court judge, as the rule required. See
Sec. 11.6, infra. Since it had not been, the motion was held to serve no useful
. purpose “'since the judgment was a routine order directing that the decision of

his Court be carried into effect” and clarification of that order presumably
jwr:mld not correct the improper action of the district court judge. The Court
~ sees to have left open the possibility that a motion to clarify may be

appropriate where it can be treated as a petition for mandamus. Obviously, the
_betrer practice is to file a petition for mandamus, claiming that the lower court

fQ?_?

;ﬁl? *Three petitions for exactly the same relief in cases argued together were entitled "Petition for Wries of
Mandamus and Prohibition,” “Petition for Writ of Mandamus or Certiorari,” and “Petition for Certiorari.”

x parte Collere, 337 ULS, 55 (1949); Kilpatrick «. Texas & Pacific Ralway Co., 337 U5, 75 (1949); United
Staes v. National City Lines, 337 U.S. 78 (1949). The Court decided each case on the merits without notmg
the dlﬁerence among rhc writs.
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Extraordinary Writs 495

is disobeying or misinterpreting the Court’s judgment or mandate. A request to
clarify may be appropriate in other situations not involving disobedience when
there is ambiguity on the face of the Court’s order or opinion.
" The Supreme Court can issue a writ of mandamus not only to a lower
federal court but to a highest court of a state that has disobeyed ot failed togive . _ ,
effect to a prior judgment or mandate of the Court. See Deen v. Hickman, 338 0
U.S. 57 (1958); Bucolo v. Adkins, 424 U.S. 641 (1976). But while the Court Hotr ?5.50%45
will entertainr and likely grant a petition for mandamus where such jadicat— :
noncompliance is clear, the Court dislikes to issue the peremptory writ itself. In
both the Deen and Bucolo cases, for example, after explaining the respective
mandates and finding that the state courts had in fact failed to conform, the
Court simply granted the motions for leave to file mandamus petitions but
“fa]ssuming as we do that the [state court] will conform to the disposition we
now make, we do not issue the writ of mandamus.” See also Connor v. Coleman, .
425 U.S. 675, 679 {1976) (motion for leave to file granted but consideration of :
‘petition for mandamus continued on assumption that federal district court :
“will promptly conform its proceedings to give effect to these views”). See also
440 U.S. 612 (1979), 441 U.S. 792 (1979).
{2) Correcting jurisdictional error. Each of the writs of mandamus, prohibi-
tion, and certiorari is used on proper occasions to correct jurisdictional error on
the part of the lower court. See Kerr v. U.S. District Court, 426 1.S. 394
(1976). As stated in Will v. United States, 389 U.S. 90, 95 (1967):

“The peremptory writ of mandamus has traditionally been used in the
federal courts onfy- ‘to confine an inferior court io 1 lawful exercise of its
prescribed jurisdiction or to compel it to exercise its authority when it is its duty
to do so.” Roche v. Evaporated Milk Assn., 319 U.S. 21, 26 (1943). While the
courts have never confined themselves to an arbitrary and technical definition of
‘jurisdiction,’ it is clear that only exceptiona! circumstances amounting to a
judicial ‘usurpation of power' will justify the invocation of this extraordi

remedy. De Beers Consol. Mines, Lid. v. United States, 325 U.S. 212, 217 (1945)

"R R

This does not mean that the extraordiriary writs serve as substitutes for the
ordinary appellate procedures whenever it is claimed that the lower court has
acted beyond its jurisdiction. Bankers Life Co. v. Holland, 346 U.S. 379, 38283
{1953); Heckler v. Ringer, 466 U.S. 602, 616 {1984). The writs are to be used
only when, for some special reason, remedy by appeal does not provide an
adequate remedy.? Orders which are not appealable by reason of their interloc-
utory nature or otherwise may not ordinarily be reviewed through any of the
extraordinary writs, even though the hardship of a prolonged trial “is imposed
on parties who are compelled to await the correction of an alleged error at an
interlocutory stage by an appeal from a final judgment.” United States Alkali
Association v. United States, 325 U.S. 196, 202 (1945); Roche v. Evaporated Milk

"In Maxwell v. Bishop, 385 11.5. 650 (1967}, for example, the Court granted a petition for a common.-
law writ of certiorari where the shortness of time available before a scheduled execution made the ordinary -
appeal procedures unavailable. The execution was set for a day or two after a circuit judge had denied a
certificate of probable cause to appeal 1o the appellate court. The execurtion was stayed by a Supreme Count
Justice o allow the perition to be filed. The Court then reversed the order denying the certificate of probable

P
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1 right,'Mr: Yeager?
2 o ~ DEFT. AEI“¥BAGER»-All-zight. Tdudidk e
Fo-o ‘~*"m@swnﬁe$wa@@@@m@edgﬁamm&heﬁmharge;w' ;{~m‘
4 ' THE COURT: " You would like counsel
5 appointed for this charge? 'f |
6 + DEFT. A. YEAGER: Yes. And I-iject to
7 : gpe indictments being ﬁ:ed at the next trial
8 but I ain't going to be hothing with_you, but
9 ' let's make it on the record.- I object., It
10 " hab nbthing'to do with the RICQ-Whatsoever;
1i _ 7 it would ohly pfejudice the céée.
12 ~THE COURT: ? ThemCounﬁwésma&wL
13 ‘ guasam&he“Geuﬁughas@awquéstioHWff“NGWTmy®ﬁ¢re_
14 sgyingwy@u»wanﬁmsaunselwonwthiswpa£t$aular |
';5 chargewbmtﬁwhabhaboutwthe&etherwchargﬁﬁ?
16  DEFT. A. YEAGER: I'm going back to call
17 ‘ Mr. Adgate so he can call you, because he
18 | said he'd take it. | |
19 . THE COURT: I artRiecsTIMr.
20 f'  ‘AééaEEwMWmlnmetheriwﬁidﬁ?“yoﬁ*Y@ s&yﬁng“ﬁﬁﬁ?“
21 M@WMAdgaEE”WOUId‘fep;éSEﬁﬁmYOU?MYEﬁMWSHTH”TEE;
22 ' hfmeapreﬁgnamy@u? | |
23 |  DEFT. A. YEAGER: Yes.
24 _ THE COURT: | -Andyeu-net-be-your
25 ”DmngGounseiwmwiémtha%wwh&w5#6u¢ﬁewﬁe&iiagmﬁheu
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1. : Court?
2 | DERTrRrYEAGER Y65 .
3. c e e HE - COURT e - -'~The GDurt“Mi1l~inqﬁire~~~ o
4 of Mr. Adgate as to whether he's available
5 and wﬁéther he's willing to represenf’you as
6 an{appointée of the court. "
7 MR. PEACOCK: Your Honor, if Mr.
8 Adgate is not available, what.does Mr. Yeager
9 ' want to do? _
10 - |  DEFT. A. YEAGER: The tall -- Madison or
11 | Benson,-the tallest one that_we-talked about.
12 | | MRaﬂPEA€®@K¢M%w“+WE1t”BensOn.
13 o o 'THEWCOURT¥~~gwwwaswthat¥whabm¥Qque
14 saying?_ | |
15 - o . DEPT..A..YEAGER:.Yes.
16 | -MR. PEACOCK: - DO..you-wantweceunsel
17 for everything? |
18 | . DEFT: ATYEAGERw-¥es®, if --
19 - | © MR. PEACOCK: The State is concerned
20 o if wé;re goiﬁg_to go down the road égain.' |
T21 ' THE COURT: I understand that.
22 | _ The Court is not gding to make any changes
23 | ' unfil after I,.fou kﬁow, irtalk totﬁese
24 f individuals énd see what their -- as Of now
25 that's a firm trial date ana'wé're'headed for

Patricia A. Klein, RMR - Official Court Reporter
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DECISION AND JOURNAL ENTRY

Dated: September 21, 2005

This cause was heard upon the record in the trial court. Each error assigned
1

- has been reviewed and the following disposition is made:

*/

SLABY, PRESIDING JUDGE, ANNOUNCES THE DECISION
OF THE COURT WITH RESPECT TO ASSIGNMENTS OF
ERROR II-IX AND AN OPINION WITH RESPECT TO

ASSIGNMENT OF ERROR L

' {f1} This cause is before this Court pursuant to remand by the Supreme
Court of Ohio. The Supreme Court has vacaied this Court’s judgment in Staze v.
Yeager, 9th Dist. No. 21510, 2004-Ohio-2368, and has remanded the case to this
Court for further consideration in light of State v. Martin, 103 Ohio St.3d 385,

2004-Ohio-5471. This Court affirms.

Court of Appeals of Ohio, Ninth Judicial District



3

consecutiifely, yielding a total of five and one-half years imprisonment. Appellant
appealed the trial court’s decision to this Court and this Court affirmed the
decision of the trial court. State v. Yeager, 9th Dist. Nos. 21091, 21112, 21120,
2003-Ohio-1808, appeal denied, 101 Ohio St.3d 1422, 2004-Ohio-123. |

{fl4} While appellant’s direct appeal of his first trial wgé pending, a
second trial was held on the charge of intimidation of a victim !or witness, in
violation of R.C. 2921.04(B), as contained in counts thirty and thirty-‘one of
supplements six and seven to the indictment; and the charge of engaging in a
pattern of corrupt activity, in violation of R.C. 2923.32 (A)(1), as contained in
count sixteen of supplement two to the indictment. On March 12, 2003, the jury
returned a verdict of guilty on all counts. Appellant was sentenced accordingly.

{95} Appellant timely appealed his convictions of engaging in a pattern of
corrupt activity and intimidation, setting forth nine assignments of error. The
assignments of error have been rearranged to facilitate review.

I

FIRST ASSIGNMENT OF ERROR

“THE TRIAL COURT ERRED IN FAILING TO SECURE A
VALID WAIVER OF THE DEFENDANT'S RIGHT TO
COUNSEL AND FAILED TO PROPERLY ADVISE HIM OF HIS
RIGHT TO COUNSEL, THEREBY DENYING HIM HIS RIGHT
TO COUNSEL AS GUARANTEED BY THE SIXTH
AMENDMENT AND HIS RIGHT TO DUE PROCESS OF LAW.”

{fl6} In his first assignment of error, appellant contends that the trial court

d_épl‘i\{éd him of his constitutional right to counsel by accepting his waiver without

Court of Appeals of Ohio, Ninth Judicial District



ascertaining wl:ether it was knowingly, intelligently, and voluntarily made. I
disagree.
{117} “The Sixth Amendment, as made applicable to the states by the/
Fourteenth Amendment, guarantees that a defendant in a state criminal trial has ar;
independent constitutional right of self-representation and that he may proéeed to
defend himself w1th0ut counsel when he voluntarily, and knowrngly and
intelligently elects to do so.” State v. Gibson (1976), 45 Ohio St.2d 366,
paragraph one of the syllabus, citing Faretta v. California (1975), 422 U.S. 806,
45 L.Ed.2d 562. However, “[c]ourts are to indulge every reasonable .presumption
against the waiver of a fundamental constitutional right including the right to be
represented by counsel.” (Citations omitted.) State v. Dyer (1996), 117 Ohio
App.3d 92, 95. Accordingly, “a valid waiver affirmatively must appear in the
record, and the State bears the burden of overcoming the presumption against a
valid waiver.” State v. Martin (“Martin I}, 8th Dist. No. 80198, 2003-Ohio-1499,
at 48, citing Dyer, 117 Ohio App.3d at 95. “In order to establish an effective
waiver of 'ﬁght to counsel, the trial court must make sufficient inquiry to determine
whether defendant fully understands and intelligently relinquishes that right.”
Gibson, 45 Ohio St.2d at paragraph two of the syliabus.
\ 5{&‘:2 ¥, {48} In determinitig.the adequacy-of-the-trial-courtis.inquiry-in.the.context
y “f“’ f“ﬁbf«a“ defendant!s..waiver..of weounsel, this:sGoust-reviewsthemtetality..ofwthe.

cireumstanices’. StatesmeRagle, 9th Dist. No. 22137, 2005-Ohio-590, at {12. In
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assuring tﬁat a waiver of counsel is made knowingly, voluntarily, and intelligently,
a trial court should advise the defendant of the dangers and disadvantages of self
representation. See Gibson, 45 Ohio St.2d at 377. See, also, Faretta, 422 U.S. at
835; State v. Weiss (1993), 92 Ohio App.3d 681, 686. While no one faétor is
determinative, the trial court should advise the defendant of the_.,i;ature of the
charges and the .range of allowable punishments, and, in additiclm, advise the
defendant of the possible defenses to the charges and applicable mitigating
circumstances. See Gibson, 45 Ohio St.2d at 377, citing Von Moltke v. Gilrlies
(1948), 332 U.S. 708, 723, 92 L.Ed. 309. However;-thissCoust-has-held-that the
trial-court’s discussion-of-possible defenses and-mitigating-eircumstances-need-not
be-faet-specific. State v. Trikilis, 9th Dist. Nos. 04CA0096-M & 04CA0097-M,
2005-Ohio-4266, at 13, citing Ragle at §12. “[A] broader discussion of defenses
and mitigating circumstances as applicable to the pending charges is sufficient.”
Trikilis at §13. In-addition;-a-court-may-consider-various-otherfactors; inctuding
the_defendant’s. age,.education;-and-legat-experience-in-determining “that's waiver
of cﬁmscHs—made..knoMng}yfvmuntarﬂﬁhandﬂ-intelli-genﬂyrg“ld., citing State v.
Doane (1990), 69 Ohio App.3d 638, 647.

{9} Additionally, Crim.R. 44(C) requires that the trial court obtain a
signed, written waiver by the defendant in “serious offense cases.” A “serious
offense” is defined as “any felony, and any misdemeanor for which the penalty

prescribed by law includes confinement for more than six months.” Crim.R. 2(C).

Court of Appeals of Ohio, Ninth Judicial District



While a signeé waiver 1is the preferred practice, the absence of a waiver is
harmless error if the trial court has substantially complied with Crim.R. 44(A).
State v. Martin (“Martin 1I"), 103 Ohio St.3d 385, 2004-Ohio-5471, at {39. .

{§10} In the present matter, appellant filed a pro se motion captione(i
“MOTION TO PROCEED PRO SE SELF-REPRESENTATION” with the trial
court on June 3, 2002, mvokmg his right to self-representation. After rev1ewmg
appellant’s June 3, 2002 motion, I find that appellant’s motion sufficiently
complied with Crim.R. 44(C) to constitute a valid written waiver. Consequently, I
would overrule appellant’s first assignment of error.

SECOND ASSIGNMENT OF ERROR

“THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY

FAILING TO GRANT APPELLANT'S MOTION FOR

SEVERANCE OF COUNTS HEREIN FOR TRIAL PURPOSES,

IN VIOLATION OF APPELLANT’S RIGHTS AS GUARANTEED

TO HIM BY THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION.”

{f11} In his second assignment of error, appellant argues that the trial
court should have severed. the engaging in corrupt activity count from the counts
regarding‘the intimidation of a witness. This Court disagrees.

{f12} Crim.R. 8(A) provides that joinder of offenses is proper if the
offcnsés “are based on the same act or transaction.” However, “[i]f it appears that
a defendant *** is prejudiced by a joinder of offenses *** in an indictment, ***
the court shall order an election or separate trial of counts, *** or provide such

other rellief as justice requires.” Crim.R. 14. In order to prevail on a claim that the

Court of Appeals of Ohio, Ninth Judicial District
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./
s %,
j??NNC SLABY

FOR THE COURT

WHITMORE, J. n
CONCURS IN PART AND WRITES SEPARATELY SAYING: '

{952} Wﬁile I agree with this Court’s finding that a;’:i:ellant p;operly
waived his right to counsel, I do not agree with the finding that the letter appellant
filed with the trial court on June 3, 2002, constituted a valid written waiver within
the context of Crim.R. 44(C). While the preferred practice to follow when a
defendant is waiving his or her right to counsel in a serious offense case such as
the present matter would be to have a defendant execute a written waiver pursuant
to Crim.R. 44, the failure to obtain a written waiver in this case was harmless
error, if the trial court made a sufficient inquiry to determine whether appellant
fully understood and intelligently relinquished his right to be represented by
counsel. State v. Martin, 103 Ohio St.3d 385, 2004-Ohio-5471, at §39.

| {9153} I “iffﬁtant*'mattenwlzdomnot-ubéliegq;}haggﬁppel‘lant"S"letter-can..be
censtrued-as-a-written-waiver.~ Appellant authored the letter prior to.any-eeHoguy
with-the-trial*court. Accordingly,.the.letter cannot-be said:to be-a valid-waiver-of
AppeHant's-right.to.counsel.- Id. at J41. Further,.Appellantis-in-court-statements
that he ,didfhetwwishﬂt@»pr!eeeed-fwitheut: a-lawyer,.but. wished-to-preceed-as-the-lead

coﬁnsel;wi-tht-an*at-tomey--‘s:til-l-Jrepresentinga.him,mak_ggw,t_mmlatterrambiguous. Based

Court of Appeals of Ohio, Ninth Judicial District
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upon theﬁfaets-‘p;-.esentcd,,Lweui-dvpmteed"fcr'Ward to the analysis-laid out-supra at
19:7-9. |

{954} In the present matter, appellant admitted that he understood that hd
had the right to counsel. He further admitted that he understood that he would bé
bound by the same rules of evidence as attorneys if he opted to represent; l:imself,
and that the trial court. advised him of the charges against him and tlre possible
penalties for those charges. The record furthe; indicates that the trial court
repeatedly warned appellant against self representation, and even appointed stand-
by counsel, who was present and available during the entire proceeding, in the
event appellant changed his mind. The record is replete with evidence that
appellant understood trial procedure. During the trial, appellant made opening and
closing statements, presented testimony on his own behalf, and cross-examined the
State’s witnesses.

{55} After reviewing the record, I woyld find that appellant validly
waived his right to counsel. The trial court suffi;:iently explained the dangers of
self-repres;entation, the néture of the charges against appellant, and the allowable
penalties for those charges. Appellant understood that the court had appointed
stand-by counsel, available to assist him during thé proceedings, yet he still opted
to represent himself. Considering the totality of the circumstances, I would find

that appellant voluntarily, knowingly, and intetligently waived his right to counsel.
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CARR, J.
CONCURS IN PART AND DISSENTS IN PART, SAYING:

{9156} I respectfully dissent. Although the Supreme Court of Ohio has held
that the lack of a written waiver of counsel under Crim.R. 44(C) may be harmless
error, it is only harmless error if the trial court made a sufficient inquiry to
determine whether the defendant fully understood and intelligently relinguished
his or her right to counsel. In the.present.case,.the. trial court failed-to.engage in
t-he*n:eessan}walloquy@tevensurc=th&tf-appeilan=t-'—s-wai»%rﬂQf»eaunselrwas.km,wingly,
intetigently;-and-voluntarity-nmade. At-no.time.during.the.many-conversations
between-the«court-and. appellant ‘regarding his- representation; did “the AT ¢olirt
inguireas to-appellant’s-understanding of-the charges against Him dnd thé possitfess..
penaliies-he-faeed. Additienally;~the-trial-court-neglected. to. adequately-inform--
appellant~0of-the-perils~of -self<representation. I would sustain- appell-aﬁt"s “first
assignment of error-and-overrule-appellant’s ninth assignment of -error with:regard.
to.the sufficiency argument, .tuldhold;that -a.tj;'ipé;llant"s rémaining assigiiitents

of errerare moot.

APPEARANCES: o

NATHAN A. RAY, Attorney at Law, 137 South Main Street, Suite 201, Akron,
OH 44308, for Appellant.

SHERRI BEVAN WALSH, Prosecutor, and PHILIP D, BOGDANOFF, Assistant
Prosecuting Attorney, 53 University Ave., 6™ Floor, Akron, OH 44308, for
Appellee.
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DECISION AND JOURNAL ENTRY

Dated: May 12, 2004
This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

CARR, Presiding Judge.

{1} Appellant, Andre Yeager, appeals the decision of ther Summit
County Court of Common Pleas, which found him guilty of engaging in a pattern
of corrupt activity and intimidation. This Court reverses and reﬁxands.

L
{§2} In January and February of 2002, appellant and several co-
defendants were indicted on numerous counts of breaking and entering, in
violation of R.C. 2911.13(A); receiving stolen property, in violation of R.C.

2913.51(A); and engaging in a pattern of corrupt activity, in violation of R.C.

Court of Appeals of Chio, Ninth Judicial District



COPY

2923.32(A). Appellant pled not guilty to the counts as charged in the indictment,
and the matter was set for trial.

{§i3} After the prosecution rested its case, the trial court dismissed several
counts of the indictment. On Aprl 24, 2002, the jury fouhd appellant guiltyjof
breaking and eﬁtering, a felony in the fifth degree, as contained in counts'fiv-e,
nine, ten, and eleven of supplement two to the indictment. The jury also f'ound
appellant guilty of receiving stolen property, a felony of the fourth degree, as
contained in count twenty-four of supplement five to the indictment, However,
appellant was found not guilty of breakihg and entering as contained in counts
seven, eight, and twelve of supplement two to the indictment. The jury was
deadlocked on the charges of breaking and entering and engaging in a pattern of
corrupt activity, as contained in counts thirteen and sixteen, respectively, of
supplement two to the indictment. The trial court then sentenced appellant to a
definite term of twelve months imprisonment on each count of breaking and
entering and a definite term of eighteen months imprisonment for one count of
receiving stolen property. The trial court ordered the sentences to be served

consecutively, yielding a total of five and one-half years imprisonment. Appellant

'appealed the trial court’s decision to this Court and this Court affirmed the

decision of the trial court. State v. Yeager, Oth Dist. Nos. 21091, 21112, 21120,

2003-Ohio-1808, appeal denied (2004), 101 Ohio St. 3d 1422, 2004-Ohio-123.
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{f4} While appellant’s direct appeal of his first trial was pending, a
second trial was held on the charge of intimidation of a victim or witness, in
violation of R.C. 2921.04(B), as contained in counts thirty and thirty~0n'c'?of
supplements six and seven to the indictment; and the charge of engaiging in a
pattern of corrupt activity, in violation of R.C. 2923.32(A) (1), as cc'lln\tained in
count sixteen of supplement two to the indictment. On March 12, 2003, £he jury
réturned a verdict of guilty on all counts. Appellant was sentenced accordingly.

{5} Appellant timely appealed his convictions of engaging in a pattern of
cdrrupt activity and intimidation, setting forth nine assignments of error. In order
to facilitate review, the assignments of error have been re-arranged.

II.
FIRST ASSIGNMENT OF ERROR

“THE TRIAL COURT ERRED IN FAILING TO SECURE A

VALID WAIVER OF THE DEFENDANT'S RIGHT TO

COUNSEL AND FAILED TO PROPERLY ADVISE HIM OF HIS

RIGHT TO COUNSEL, THEREBY DENYING HIM HIS RIGHT

TO COUNSEL AS GUARANTEED BY THE SIXTH
AMENDMENT AND HIS RIGHT TO DUE PROCESS OF LAW,"”

{6} In his first assignment of error, appellant contends that the trial court
deprived him of his constitutional right to counsel by accepting his waiver withont
ascertaining whether it was knowingly, intelligently, and voluntarily made. This
Court agrees.

{7} “The Sixth Amendment, as made applicable to the states by the

Fourteenth Amendment, guarantees that a defendant in a state criminal trial has an
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independent constitutional right of self-representation and that he may proceed to
defend himself without counsel when he voluntarily, and knowingly and
intelligently elects to do so.” State v. Gibson (1976), 45 Ohio St.2d 366,
baragraph one of the syllabus, citing Faretta v. California (1975), 422 U.S. 8(})6,
45 L.Ed.2d 562. ,L;Ipwever;ﬁw@fev]aurt@ﬂ**mmto*“irrdulge‘*%—fr-rwevcry*«*—*fé'asonéﬁlc
prgsnmp&enﬁ*&gainstﬂtshe"Wai=ver-*offsa=--fundamentai"eon-sﬁ-tutiona‘lifrigh12l=i-nchdei§-g the
righteo-be iepresented by.counsel,” (Citations omitted.) State v. Dyer (1996), 117
Ohio App.3d 92, 95. Accordingly, “a-vatid-watver-affirmatively-must-appear-in
the-reeord;-and-the.State.bears-the burden.of overcoming the presumption-against-a
vahd-waiver““$tate-1..Martin; 8th-Dist: No. 80198;:2003-Ohio-1499; citing-Dyer
at 95. “[irorderto-establish-an-effective-waiver-of -right to counsel-the-trial -coust
mist-make.sufficient.inquiry-to-determine- whether - defendant. fully. understands
and-intelligently relinquishes-that-right.” Gibson, 45 Ohio St.2d at paragraph two
of the syllabus.

{‘][8} In determining the sufficiency of the trial court's inquiry in the
context of the defendant’s waiver of coun;scl, the Gibson court applied the test set
forth in Von Moltke v. Gillies (1948), 332 U.S. 708, 723, 92 L.Ed. 309:

“*** Ta be valid such waiver must be made with an apprehension of

the nature of the charges, the statutory offenses included within

them, the range of allowable punishments thereunder, possible

defenses to the charges and circumstances in mitigation thereof, and

all other facts essential to a broad understanding of the whole
matter.”

 Court of Appeals of Ohio, Ninth Judicial District
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{49} Additionally, Crim.R. 44(C) requires that the trial court obtain a

signed, written waiver by the defendant in “serious offense cases.” A “serious

offense” is defined as “any felony, and any misdemeanor for which the penalty

. l'
prescribed by law includes confinement for more than six months.” Crim.R. Z(C):
Upon review, this Court could not find a consensus among the appellate, districts

r

as to whether Criﬁ.R. 44((3) must be strictly complied with or if .éubstantial
compliance with the criteria set forth in Von Moltke is sufficient, Some appel[a;te
courts have held that the failure to secure a written waiver of the right to counsel is
subject to a “substantial compliance” standard, and that, so long as the criteria
announced in Von Moltke, are substantially met, a conviction need not be
overturned in the absence of a showing of prejudice.’ Other appellate courts,
however, have held that strict compliance with Crim.R. 44(C) is necessary and the
absence of a signed waiver in a serious offense case constitutes reversible error.”
This Court will follow the strict compliance approach.

{510} At a status conference on June 4, 2002, appellant advised the court

on- the record that he wished to represent himself. Appellant stated: “Yes. 1|

waive my right to an attorney, intelligent, and I like to represent myself under the

' State v. Longworth, 3rd Dist. Nos. 1-01-08, 1-01-51, 2001-Ohio-2295,
citing State v. Fair (Sept. 17, 1996), 10th Dist. Nos. 96-APA01-93, 96-APAQ1-94;
State v, Overholt (1991), 77 Ohio App.3d 111, 115.

2 State v. Suber, 154 Ohio App.3d 681, 2003-Ohio-35210; State v. Martin,

~ Bth Dist, No. 80198, 2003-Ohio-1499,
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Sixth Amendment.” On June 14, 2002, a hearing was held regarding appellant’s

request to represent himself. The court granted appellant’s request to represent

himself, but appointed attorney Nicholas Swyrydenko as standby counsel to assist

appellant. On February 3, 2003, appellant was arraigned on two counts of
¥

intimidation, Aﬂﬁt@rnenteri-ng:a.-npleaﬂef"n‘et'_-*-guiﬁ}-ty-zsso—-both“cauntsiﬂ'-&ppelelantuadviééd
th&coeﬂ*ﬂrat“hﬁ‘m*ioﬁgér*wishedﬁm=-represenﬁ»-himself. Appellant made it known
to the court that he would only accept one of two attorneys as his counsel. The
court advised appellant that it would make every effort to contact the attorneys and
inguire as to whether they were willing to take his case. |

{11} On March 4, 2003, the case proceeded to trial. Before the trial
commenced, the court addressed appellant regarding his representation. The court
advised #ppellant that neither of the two attorneys he requested were able to accept

his case. The court then noted, as it had previously, that it did not believe that

appellant’s decision to represent himself was a wise choice, but that the court

- would proceed with the case.® Finally, the court explained Mr. Swyrydenko's role

in the trial and advised appellant that he would be given the same respect as any
other attorney, but also held to the same standards with regard to proper courtroom

decoruzm and adherence to the rules of evidence.

* This Court notes that we have found that while “‘[t]he Constitution
guarantees indigent defendants competent appointed counsel at trial and on direct
appeal, it does not guarantee counsel of choice.’” State v. Edsall (1996), 113 Ohio
App.3d 337, quoting State v. Bryant (May 8, 1996), Sth Dist. No. 17618.
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{912} In-the-present case;the trial-court-failed.to-engage-in-the-neeessary
colleguy-to énsure that appeliant’s-waiver: of counsel was knowingly,.intelligently,
and-voluntarity-made. At.no-time-duringthe many-conversations *‘between\ivtiiae
court~and-appellant:regarding his representation;-did-the-trial-court-inquire-as..to

F
appeﬂﬁﬁt"‘ﬁ”*i‘i’ﬁ’dé’r-sga-ndin=g-..-oi‘l;t-hewchargeswagainst ‘him and the possible penalties-he
faced: Additionally; the trial-court-neglected to.adequately. inform ap;'):eﬂanvoﬁ—fhe
per'i'i'sﬂff§€1fff‘é”fii‘esentation.

{§13} After  reviewing..appellant's ~“‘Motion Fo+Proceed "Pr6™SeSelf-
Representation” which:was filed with-the trial'court-omr June -3,-2002; this-Court-is

{§14} reluctant to.find-that appellant’s:motion:sufficiently complied-with-
Crim:R:~44(C) -to-constitute.-a..valid .written~waiver. In the motion, appellant
merely stated that he wished to represent himself because he was not happy with
his court-appointed counsel. Given that “[c]ourts are to indulge in every
reasonable presumption against the waiver of a fundamental constitutional right
including the right to be represented by counsel],]” the-motiorrfails-to® strittly
comply.with- CrimiR»44(C). Dyer, 117 Ohio App.3d at 95.

{415} Accordingly, appellant’s first assignment of error is sustained.

{J[16} Although this Court’s disposition of appellant’s first assignment of
error renders moot the remaining assignments of error, “to the extent that they
raise arguments regarding the sufficiency of the evidence they must be addressed,

since a reversal on sufficiency grounds would bar retrial on the counts affected.”
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Cite as 816 N.E.2d 227 (Ohia 2004)

by counsel, self-representation or hybrid
representation, for ‘[tlhe guestion is one of
degree.” [Bright v State (1986), 68 Md.
App. 41] at 47, 509 A.2d [1227] at 1230.
Neither the court, nor the defendant, nor
counsel, nor the prosecutor would know
until the record of the trial was examined
who was actually responsible for the con-
duet of the defense and in control of decid-
ing questions and resolving problems as
they arose. As Wilner, J., said in his
coneurring opinion [in Bright):

{136} “‘There is * * * no clear bound-
ary line between hybrid representation
and self-representation. Moreover, when,
as in this case, a request for some degree
of self-representation is made before trial,
there is no way that the court ever can
know on what side of the murky line the
matter will fall. * * * [Tlhere are a num-
ber of factors to be considered, all of which
are necessarily congidered ex post focto.’
[Bright, 68 Md.App.] at 57, 509 A.2d at
1235.” Paorren v State, 309 Md. at 260-
270, 523 A.2d 597.

{936} Thus, in a hybrid situation, it is
difficult to ascertain even which parts of
a irial have proceeded without counsel
and where a waiver, if any, applies. In
this case, the trial court, faced with the
demands of this particular defendant, de-
termined that Martin’s requests would re-
quire him to proceed pro se with the as-
gistance of standby counsel. However,
under this ruling, Martin's representation
resembled pro se status but alse included
some elements of hybrid representation
in that the judge allowed ¢counsel some
active role.

Waiver
{137} However, even more critical to
our analysis today is i

did not adequately warn Martin of the

perils of self-representation before the
lzpjudge required him to conduct much of

his defense with counsel present in the

courtroom but not assisting. Martin him-
self delivered opening and closing state-
ments, questioned the victim and all other
witnesses, and filed a motion to dismiss.

Because the court of appeals held that .

Martin was inadequately advised about the
risks of self-representation and did not
execute a writlen waiver, essentially pro-
eeeding pro se for the bulk of the trial, the
court reversed the judgment of the trial

court and remanded the cause for retrial.

We agree,

[3] {938} In this case, there was no
signed waiver of counsel. Crim.R. 44(C)
provides: “Waiver of counsel shall be in
open court and the advice and waiver shall
be recorded * * *. In addition, in serious
offense cases the waiver shall be in writ-
ing” While literal compliance with
Crim.R. 44(C} is the preferred practice,
the written waiver provision of Crim.R., 44
is not a constitutional requirement, and,
therefore, we hold that trial courts need
demonstrate only substantial compliance.
See State v. Nero (1990), 56 Ohic St.3d
106, 108, 564 N.E.2d 474 (“Literal compli-
ance with Crim.R. 11 is certainly the pre-
ferred practice, but the fact that the trial
judge did not do so does not require vaca-
tion of the defendant’s gullty plea if the
reviewing court determines that there was
substantial compliance”); State v. Stewurt
(1977), 51 Ohio St.2d 86, 93, 5 0.0.3d 52,
364 N.E.2d 1163 (“although it can validly
be argued that the trial court should ad-
here scrupulously to the provisions of
Crim.R. 11{C)2), * * * there must be
some showing of prejudicial effect before a
guilty plea may be vacated. * * * The
trial court substantially compiled with the
requirements in Crim.R. 11, and the fail-
ure to personally advise appellant that in
entering a plea of guilty to murder he
would not be eligible for probation does
not rise to the status of prejudicial error”).
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[4] {739} Accordingly, we reaffirm
that in the case of a “serious offense” as
defined by Crim.R. 2(C), when a criminal
defendant eleets to proceed pro se, the
trial court must demonstrate substantial
compliance with Crim.R. 44(A) by making
a sufficient inquiry to deiermine whether
the defendant fully understood and intelli-
gently relinguished his or her right to
counsel. Gibson, 45 Ohic St.2d 366, 74
0.0.2d 525, 345 N.E.2d 399, paragraph two
of the syllabus. If substantial compliance
is demonstrated, then the failure to file a
written waiver is harmiess error.

{51 {940} “'To be valid such waiver
must be made with an apprehension of the
nature of the charges, the statutory of-
fenses ineluded within them, the range of
allowable punishments thereunder, possi-
ble defenses to the charges and ecireum-
stances in mitigation thereof, and all other
facts essential to a broad understanding of
the whole matter.”” 1Id. at 377, 74 0.0.2d
525, 345 N.E.2d 399, quoting Vor Moltke
v. Gillies (1948), 332 1.8, 708, 723, 68 S.Ct.
316, 92 L.Ed. 309.

_Lsn{V 41} The state contends ¢

waived his right to_counsel i
motion “for respective counsel and co-

counsel.” However, this w
any of the discussiong co i

representation_is

se motion clearly cannot amount to a waiv-

se], and we

er of Martin's ri
must consgider whether Martin was ade-

quately advised of the perils of self-repre-

sentation.

[61 {142} Although Martin certainly
made statements to the effeet that he
would like to actively participate in his
defense, never did he uneguivocally state
that he wished to waive his right to coun-
gel. In fact, when the trial court informed
him that if he wanted to represent himself
he could, Martin responded, “I want to be
a part of that defense. I don't want to be
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assigned.” When the trial court asked
Martin if it was his intention to act as his
own lawyer, again Martin responded, “No,
it is not, but that’s my intention to partici-.
pate as to doing all that I can to protect
my rights as a citizen.” Again, after the
court informed Martin that he wag placing
his attorneys in an awkward po§ftioxw, the
court asked, “So, it sounds like you want to
be your own attornsy, sir?” -Martin re-
plied for a third time, “That’s hot what I'm
asking of the Court.”

{143} The trial court cautioned Martin
at times that it would be best if Martin
were represented by counsel (“I would
caution you against abandoning your law-
yers but that's your choice”). But the
court did not adequately explain the na-
ture of the charges, the statutory offenses
included within them, the range of allow-
able punishments, possible defenses, miti-
gation, or other fac{s essential to a broad
understanding of the whole matter, per
Vom Moltke, 332 1.8, at 724, 68 S.Ct. 316,
92 L.Ed. 309, and Gibson, 45 Ohio St.2d at
377, 74 0.0.2d 525, 346 N.E 2d 399.

{1144} We therefore conclude that Mar-
tin was not “made aware of the dangers
and disadvantages of self-representation”
so that the record established that “ ‘he
[knew} what he [was] doing and his choice
fwas] made with eyes open'” Farella,
422 11.8. at 83b, 95 S.Ct. 2625, 45 L.Ed.2d
562, quoting Adams v. Umnited Stotes ex
rel. McCann, 817 U.S. at 279, 63 S.Ct. 236,
87 L.Ed. 268. If the court had properly
complied with these requirements and had
clearly advised Martin that he had no right
to be “co-counsel” and that his only choices
were to proceed pro se or with counsel,
Martin may have made a different choice.

{145} The trial court failed to substan-
tially comply with Crim.R. 44(A) by failing
to make a sufficient inquiry to determine
whether Martin fully understood and intel-
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ligently relinguished his right to eounsel.
Gibson, 45 Ohio St.2d 366, 74 0.0.2d 525,
346 N.E.2d 399, paragraph two of the syl-
labus. Thus, we hold that Martin did not
knowingly and intelligently forgo the bene-
fits of counsel as envisioned by Gibson,
Furette, and Crim.R. 44(A). Accordingly,
we affirm the o judgment of the court of
appeals, remanding the cause for a new
trial eonsistent with this opinion.

Judgment affirmed.

RESNICK, FRANCIS E. SWEENEY,
SR., PFEIFER, O’'CONNOR and
O'DONNELL, JJ., coneur.

MOYER, C.J., concurs ‘in judgment
only.

MOYER, C.J., concurring in judgment
only. -

{146} I concur in the judgment ren-
dered by the majority but write separately
for the reasons that follow. I agree with
the majority that the trial court did not
make a sufficient inquiry to determine
whether Martin fully understood and intel-
ligently relinquished his right to counsel as
required by both the federal and Ohio
Constitutions and Crim.R. 44(A). T do not
agree with the majority’s implication that
it is possible for a trigl court to substan-
tially comply with Crim.R. 44! in “serious
offense” cases where it fails to obtain a
waiver of counse! in writing. Rather,

1. {%a} Crim.R. 44 stales:

{1b} “(A) Counse! in serious offenses

{% ¢} "Where a defendant charged with a
serious offense is unable to obtain counsel,
counsel shall be assigned to represent him at
every stage of the proceedings from his initial
appearance before a court through appeal as
of right, unless the defendant, after being fully
advised of his right to assigned counse,
knowingly, intclligently, and voluntarily
waives his right to counsel.

{9d} "+ *

{1e} “(C} Waiver of counsel shall be in

. open court and the advice and waiver shall be

Crim.R. 522 and relevant case law provide
the standards for determining whether tri-
al court error requires reversal of a convie-
tion. In my view, determination of wheth-
er Martin's conviction should be reversed
and the cause remanded for a new trial
due te noncompliance with Cr_;m.R. 44(C)
should be made pursuant to, those stan-
dards rather than pursuant to a substan-
tial-compliance analysis.

{147} The majority correctly observes
that the written-waiver requirement -of
Crim.R. 44(C) is not a constitutional re-
quirement. Citing our precedent in State
v. Nero (1990), 56 Ohio St.3d 106, 108, 564
N.E.2d 474, and State v Stewort (1977), 51
Ohio St.2d 86, 93, 5 0.0.3d 52, 364 N.E.2d
1163, it concludes that “trial |courts need
demonstrate only substantial compliance”
with Crim.R. 44. I acknowledge that
paragraph two of the syllabus of the ma-
jority opinion is consistent with our prece-
dent in Nero and Stewart. Nevertheless, I
believe that those cases should be disaf-
firmed to the extent that they hold that
compliance with a Criminal Rule occurred
when in fact there was a clear lack of
compliance with an express mandatory
component of the rule.

I

Determination of the Existence
of Error

{148} Crim.R. 44(C) is clear. It pro-
vides: “Waiver of counsel shail be in open

recorded as provided in Rule 22. In addition,
in serious offense cases the waiver shall be in
writing.”

2, {%a} Crim.R. 52 pravides:

{9b} "(A) Harmless error

{f¢c} "Any error, defect, hregularity, or
variance which does not affect substantial
rights shail be disregarded.

{1d} “(B) Plain error

{T ¢} “Plain errors or defects affecting sub-
stantial rights may be noticed although they
were not brought 1o the atlention of the
court.” N
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court and the advice and waiver shall be
recorded as provided in Rule 22. In addi-
tion, in serious offense eases the waiver
sholl be in writing.” (Emphasis added.)
This court has consistently held that when
a statute or rule uses the word “shall,” the
prescription is not advisory; rather, it is
mandatory, See State v. Burnside, 100
Ohio St.3d 152, 2003-Qhio-5372, 797 N.E.2d
71, 136; State v. Cumpbell (2000), 90 Ohio
St.3d 320, 324-325, 738 N.E.2d 1178; State
v. Golphin (1998}, 81 Ohio St.3d 543, 5456~
546, 692 N.E.2d 608. In adopting Crim.R.
44(C), this court chose the word “shall”
three times. 'We should not deem as advi-
sory in nature such a clear mandate.

{149} The purpose of Crim.R. 44 is to
ensure that a defendant’s Sixth Amend-
ment rights are protected. Crim.R. 44(A)
requires a waiver of the right to counsel to
be knowing, intelligent, and voluntary.
This language reflects the econstitutional
standard established in Faretia v. Califor-
nia (1975), 422 U.8. 806, 835, 95 S.Ct
2625, 46 L.Ed.2d 562, that “in order to
represent himself, the accused must ‘know-
ingly and intelligently’ forgo those relin-
quished benefits,” quoting Joknson
Zerbst (1938), 304 U.S. 458, 464465, 58
S.Ct. 1019, 82 L.Ed. 1461. Crim.R. 44(C),
however, adds a procedural layer of pro-
tection by requiring that a waiver be in
writing. This is an additional safeguard
not mandated by the Constitution. In my
viéw, error occurs if compliance is lacking
with either Crim.R. 44(A) or (C).

{150} The majority devotes most of its
analysis to the consideration whether Mar-
tin made a knowing, intelligent, and volun-
- tary waiver. That inquiry is relevant to
the determination whether the trial eourt
complied with Crim.R. 44(A). Only briefly
does the majority mention the undisputed
fact that Martin never executed a written
waiver as required by Crim.R. 44(C). The
majority thereby implies that substantial
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compliance with Crim.R 44(A) is equiva-
lent to substantial compliance with Crim.R.
44 as a whole. In so doing, the majority
implies that trial courts need not do what
is expressly required by Crim.R. 44(C)—
obtain a waiver in writing. Left unchal-
lenged, this implication may potentially re-
sult in further eresion of the exprgss re-
quirements of the Rules of Jys{riminal
Procedure and ultimately lessen the proba-
bility that criminal defendants receive the
full protection of constitutional and prace-
dural law. The Rules of Criminal Proce-
dure should not be reduced to mere malle-
able guidelines, Failure of a trial eourt to
obtain a written waiver in a “serious of-
fense” case iz simply noncompliance with
Crim.R. 44(C) and constitutes trial-court
error.

' 11

Determination of Reversibility of Error

{151} As I have stated, the failure of a
trial court to comply with a legal rule
should be analyzed secording to estab-
lished error analysis embodied in Crim.R,
52 and relevant case law. As we recently
explained in State v. Perry, 101 Ohio St.3d
118, 2004-Chio-297, 802 N.E.2d 643,
Crim.R. 52 empowers appellate courts to
correct trial-court error in two situations.
First, if a defendant objected to an error
at trial, the appellate court considers, pur-
suant to Crim.R. 52(A), whether the error
was harmless, Under a harmless-error
inquiry, the state has the burden of prov-
ing that the error did not affect the sub-
stantial rights of the defendant. Whether
the defendant’s substantial rights were af-
fected depends on whether the error was
prejudicial, i.e., whether the error affected
the outcome of the trial. Prejudicial error
mandates reversal of the trial court. If
the state proves that the error was not
prejudicial, the error is said to have been
harmless, and the appellate court will not
correct it. Id. at V15,
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{952} When a defendant did not vbject
to an error at trial, the appellate court
uses Crim.R. 52(B) to determine whether
there was plain error. Id. at 114. As we
explained in Perry, under Crim.R. 52(B),
the defendant has the burden of proof. Id.
Correction of plain error involves three
questions and, if appropriate, the exercise
of discretion by the appellate court. State
2. Barnes (2002), 94 Ohio St.3d 21, 27, 7569
N.E2d 1240. The defendant must first
show that the trial court erred by failing to
comply with a legal rule. Id. The defen-
dant then must demonstrate that the error
was plain, ie., obvious. Id. Finally, the
defendant must show that the error affect-
ed his substantial rights. Id. Even if the
defendant establishes that plain error af-
fected his substantial rights, the appellate
court need not necessarily reverse the
judgment of the trial court. In fact, eourts
are warned to “notice plain error ‘with the
utmost eaution, under exceptional circum-
stances and only to prevent a manifest
miscarriage of justice” Id., quoting
State v. Long (1978), 53 Ohio St.2d 91, 7
0.08d 178, 372 N.E2d 804, paragraph
three of the syllabus.

{953} There is also a third category of
error, known as structural error. Certain
constitutional defects disturb the basic
framework within which a trial is conduct-
ed and “permeate ‘[tlhe entire conduct of
the trial from beginning to end’ so that the
trial cannot ‘ “reliably serve its function as
a vehicle for determination guilt or
innocence,”’” Perry, 101 Ohio St.3d 118,
2004-Ohio-297, 802 N.E.2d 643, 117, quot-
ing Arizone v Fulminante (1991), 499
1.8, 279, 309 and 310, 111 S.Ct. 1246, 113
L.Ed.2d 302, quoting Rose v. Clark (1986),
478 U.8. 570, 677-578, 106 S.Ct. 3101, 92
L.Ed.2d 460, Structural error affects the
substantial rights of a criminal defendant,
even absent a specific showing that the
outeome of the trial would have been dif-

ferent, and requires automatic reversal.

Becanse a defendant is relieved of his bur-
den to show prejudice, the finding of strue-
tural error is rare and limited to eyeep-
tional cases. Perry, 101 Ohio St.3d' 118,
2004-Ohio-297, 802 N.E .2d 643, 1 18, citing
Joknson v. United States (1997, 520 U.S.
461, 468, 117 S.Ct. 1544, 137 1. Ed.2d 718.
Among the types of error that have been
held to be struetural is a‘total denial of
counsel to a criminal defendant. Id. at
469, 117 8.Ct. 1544, 137 L.Ed.2d 718, citing
Gideon v. Wainwright (1963), 372 U.S.
336, 83 S.Ct. 792, 9 L.Ed.2d 799.

{164} The trial court did not make a
sufficient inquiry to determine whether
Martin fully understood and intelligently
relinquished his right to counsel as re-
quired by both the federal and Ohio Con-
stitutions and Crim.R. 44(A). 1 conclude
that this error was structural error and
that Martin's conviction must therefore be
reversed. '

{1 56} The presence and limited involve-
ment of standby counsel does not negate
the fact that Martin was forced to conduct
much of his own defense and was instruet-
ed by the trial court that he was to repre-
sent himself. This is not a case where
counsel was absent, without a waijver, for
only a very limited portion of the trial.
The trial court’s noncompliance with
Crim.R. 44{A) was an error that permeat-
ed the basie framework of Martin's entire
trial. Accordingly, the trial court’s non-
compliance with Crim.R. 44(A) was struc-
tural error. Perry, 101 Ohio St.3d 118,
2004-Ohio-297, 802 N.E.2d 643, 117.

{166} The failure of the trial court to
procure a written waiver of Martin's right
to counsel was an obvious deviation from
Crim.R. 44(C). Because Martin did not
object to noncompliance with Crim.R.
44(C) at trial, however, he forfeited all but
plain error. State ». Gross, 97 Qhio St.3d
121, 2002-Ohio-5524, 776 N.E.2d 1061, 1 49.
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In the instant case, because the failure of
the trial court to comply with Crim.R.
44(A) was structural error, it is not neces-
sary to determine whether the failure to
obtain a written waiver of the right to
eounsel is plain error, and if se, reversible
error.
I

Conclusion

{57} The trial court failed to obtain a
knowing, intelligent, and voluntary waiver,
thus materially affecting the integrity of
Martin's trial. Although I am [genot able
to concur in its opinion, I concur in the
majority’s judgment affirming the judg-
ment of the court of appeals and remand-
ing the cause for a new trial.
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CINCINNATI GAS & ELECTRIC
COMPANY, Appellant,

v,

PUBLIC UTILITIES COMMISSION
OF OHIO, Appellee.

No. 2003-2084.
Supreme Court of Ohio.

Submitted May 25, 2004.

Decided Oct. 27, 2004.
Background: Electric distribution compa-
ny filed application to modify its retail
electric and certified supplier tariffs, which
sought approval of new services for gov-

ernmental aggregators and new require--

ments for certified suppliers in its service
territory. The Publie Utilities Commission
issued order requiring company to provide
governmental agpgregator with customer
information, and company appealed.
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Holdings: The Supreme Court held that:

(1) PUC’s order was not a final, appeal-
able order that produced prejudice br
harm to company, and '

(2) company’s compliance with PUC di-
rectives to provide govermmental ag-
gregator with ecustomer ihformation
rendered issue of reasonableness and
lawfulness of those directives moot.

Appeal dismissed,

Pfeifer, J., filed a dissenting opinion.

1. Public Utilities =190

An interim order cn appeal in a pend-
ing Public Ulilities Commission (PUC)
proceeding will not be considered by the
Supreme Court. R.C. § 4903.13.

2. Public Utilities =191, 192

Timeliness, as well as an effect on
substantial righis, is necessary for a valid
appeal in a pending Public Utilities Com-
mission (PUC) proeeeding.

3. Electricity &11.3(7)

Order of Public Utilities Commission
(PUC) requiring electrie distribution com-
pany to comply with an administrative rule
and to provide governmental aggregator
with customer information, in connection
with company’s application to modify its
retail electric and certified supplier tariffs,
was not a final, appealable order that pro-
duced prejudice or harm to company.
R.C. § 4903.13; OAC 4901:1-10-32(A).

4. Electricily e=11.3(7)

Eleetric distribution company's com-
pliance with Publie Utilities Commission's
(PUC) directives, requiring company to
comply with an administrative rule and
provide governmental aggregator with
customer information, rendered issue of
reasonableness and lawfulness of those di-
rectives moot, in connection with proceed-
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The STATE of Ohio, Appellee,
v.
CLINE, Appellant.
Ne. 2002-CA~5.

Court of Appeals of Ohio,
Second District, Champaign County.

Decided Oct. 28, 2005.

Background: Pro se defendant was con-
viected in the Court of Common Pleas,
Champaign County, of multiple counts of
unauthorized use of a computer, menacing
by stalking, eonspiracy to commit aggra-
vated arson, eriminal mischief, intimidation
of 4 erime witness, and telecommunications
harassment. Defendant appealed, The
Court of Appeals reversed and remanded.
State appealed. Granting review, the Su-
preme Court, 103 Ohio St3d 471, 816
N.E.2d 1069, reversed and remanded.

Holding: Upon remand, the Court of Ap-
peals, Fain, J,, held that the trial court did
not substantially comply with the require-
ments for waiver of counsel,

Judgment aceordingly.

1. Criminal Law ¢=641.4(4)

Trial court did not substantially com-
ply with the requirements for waiver of
counsel,- even it thoroughly explained to
defendant why it might not be in his best
interest to forgo assigned counsel and rep-
resent himself, where the court failed to
explain to defendant the nature of the
charges, the statutory offenses included
within them, the range of allowable pun-
ishments, possible defenses, mitigation, or
other facts essential to a broad under-
standing of the case. Rules Crim.Proc,,
Rule 44(A, C).
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2. Criminal Law €=641.4(2)

Even though a trial court may sy
tute substantial compliance for Literg ¢y
plianee with regard to waiver of coy
is still the obligation of the tria]
personally, to determine whether g
dant is eleeting to represent himge
waive his right to counsel, with g
ciently broad understanding of the pogkifs
consequences to render his decis
knowing, intelligent. relmqulshmen
right. Rules Crim.Proc., Rulg 44(

Nick A. Seivaggio, Champaign.‘
Prosecuting Attorney, for appellee.

Virginia L. Crews, for appellant.

FAIN, Judge,

1ze{71} This appeal of defendan
lant, James M. Cline, from his
and sentence on multiple counts h
remanded to this court after ow
judgment, rendered on Septemb
was reversed by the Ohic Suprem
State v. Cline, 103 Ohio St.3d 47;
Ohio-5701, 816 N.E.2d 1069, .
2003-Ohio-4712. The opinion of
SBupreme Court was based upon
decision in State v. Martin, 103 Q
385, 2004-Ohio-5471, 816 N.E.2¢
which it held that it is not neces
comply literally with the requi
Crim.R. 44(C) that the right to co
case involving a serious offen:
waived in writing—that substan
ance with the requirement of,
sufficient.

{92} We have applied the
substantial compliance set forth
Martin to the facts in the rec
case, and we conclude that f,}n_‘:'f
did not substantially comply
quirements for waiver of coul



in Crim.R. 44(C). Accordingly, the judg-
ment of the trial court is reversed, and this
cause is remanded for further proceedings
consistent with this opinion.

b
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he trial court,
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shment of th
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I

{78} The facts, ag set forth in our earli-
er opinion rendered on September 5, 2003,
are as follows:

{14} .“In the past Cline was convicted of
harassing women who had declined to pur-
sue relationships with him, and the triai
court ordered probation. However, his
probation was later revoked, and Cline was
gent to prison. After his release, Cline
embarked upon a series of actions that
esulted in the charges contained in the
two indietments involved in this case.

{95} “Between December, 1999, and the
ginning of 2000, Cline met Robin Ra-
ook, Betty Jean Smith, and Sonja Risner
n internet chat rooms. Afier several
lates with each of the three women, they
eclined further contact with him. As a
ult, Cline began to harass the women
e-mail and by telephone, at all hours of
day and night. In an apparent at-
pt to take revenge against the three
nen, Cline used his knowledge of com-
ters and the internet, along with the
men’s personal information, to treate

joc in their personal lives. For exam-
e, Cline locked the women out of their
ernet accounts, and he scheduled dates
“the women, unbeknownst to them. He
ptheir names to send vulgar mes-
"o others, and he sent vulgar mes-
s about the women to others.

£} “Cline also statked Sonja. In Sep-
81, 2000, Cline solicited the assistance
other woman whom he mei on the
t to burn down the house where
ived. That woman, Gina White,
Bonja of sahotage to her car, and 2
panic found a mothball in the gas tank.
B0 began an intensive program of
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telephone harassment of Sonja. He called
her repeatedly at home, and after she
changed her number, he called! her at
work. He then began to call people all
over Urbana trying to get Sonja’s new
phone number. Cline also ordered maga-
zine subsecriptions in her nme, caused de-
liveries to be made to her home, advised
realtors that she wanted to sell her home,
and arranged to have her car - towed.
Cline gave Sonja's work number to many
people, encouraging them to call her there.
During a two-month period, Cline made
over 3,000 phone calls,

{17} “While Cline was in jail in Indiana
awaiting extradition to Ohio, he began
writing Sonja's personal information and
physical deseription in books in the jail,
and encouraging prisoners to write to her, _
which several of them did. During this
time, Cline continued to pursue plans to
burn down her house.” 2008-Ohio-4712 at
Y4-7.

{98} Ciline was charged with multiple
counts of unauthorized use of a computer,
menacing by stalking, conspiracy to com-
mit aggravated arson, criminal mischief,
intimidation of a crime witness, and tele-
communications harassment, having previ-
ously been convicted of telecommunica-
tions harassment. After the voir dire of
the jury, Cline moved to represent himself.
The trial judge told Cline that he didn’t
think that was a good idea, but ultimately
permitted him to represent himself at the
trial, although the attorney who had been
agsigned to represent him was required to
remain availabie, during the trial, for con-
sultation at Cline's initiative. Cline repre-
sented himself vigorously during the trial.

{19} At the end of the state’s case,
seven of the counts were dismissed at the
state’s motion. The jury acquitted Cline
of two eounts, but convicted him on a total
of 76 counts. He was sentenced to a total
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df 67 1/2 years, out of a possible maximum
of 87 years. From his conviction and sen-
tence, this appeal was taken.

{710} In our original decision, we con-
cluded thit because Cline’s waiver of his
IEFto counsel had not been in writ]
required by Crim.R. 44(C), his conwctmn
and sentence, on ali counts, had to be
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reversed, with the cause to be remanded,

Cline had assigned a number of other er-
rors. We treated all but two of these as
moot, in-view of our disposition of his

_znassignment of error involving the waiver
of his right to counsel. One of the two
assignments of error that we did address
was a Speedy-trial issue. We overruled
that assignment of error. The other as-
signment of error asserted insufficient evi-
dence. We sustained that assignment of
error in part, concluding that there was
insufficient evidenee, as a matter of law, to
conviet Cline on one eount of menacing by
stalking and ordered him discharged as to
that offense, We overruled the assign-
ment of error in all other respects, con-
cluding that there was sufficient evidence
to support Cline’s other convictions.

{1 11} The state perfected an appeal of of
our judgment to the Ohio Supreme Court
which reversed our judgment and rgmﬂm'.L
ed the cause to us. Stafe » Cline 103
Ohio St.3d 471, 2004-0Ohio-5701, 816 N .¥.24
10689, Cline's appeal is again before us

pursuant to the mandate of the Qhio Su- tin had received, the court stated:

preme Court,

II
[1] {912} Cline's first assignment of
error is as follows:

{713} “The trial court erred by allowing
appellant to proceed pro se without exeeut-
ing a wriiten waiver to the right to coun-
sel.”

{¥ 14} Crim.R. 44(C) provides:

{715} “Waiver of counsel shall b in
open court and the advice and waiver shall '
be recorded as provided in Rule 22 In
addition, in serious offense cases the waiy-
er shall be in writing.”

{116} A serious offense is defindd
any felony and any misdemeanor for Whi
the penalty prescribed by law includeg
confinement for more them siX month
Crim.R. 2(C). The state has’ never dlspub-.
ed the application of Crim., R 44(C} in
case,

{117} In reversing our original Jud
ment on appeal the Ohio Supreme Cour
cited, without further comment, State
Muorlin, 103 Ohio St.3d 385, 2004- -Ohig:
5471 816 N.E.2d 227, a decision it hag
rendered Just two weeks before its dgg
sforrifl this case. In Martin, the Suprem
Cotiit held that although Crim.R. 44(C
requires that the waiver of the ng_—_
coumsel, in the case of a serious offense, be
in"vriting, literal compliance with this r
quirement is not necessary—substan 1al
comph.mce with the rule will suffice. Id
at 392, 816 N.E2d 227, The court. hel
that “when a criminal defendant elects 1
proceed pro se, the trial court must dem.
onstrate _substantial _compliance  with
Crim.R. 44(A) by making a sufficient Inqui-
ri T determine whether the defendan
fully understood and intelligently relii
quished his or her right to counsel.” ]

{718} In describing the warnings Mar

{19} “The trial court cautioned Martin:
at times that it would he best if Marti
were I (‘I would
tion you against abandoning your la
but that’s your choice’). But the court du
not_adequately explain the nature of -t
charges, the statutory offenses in
within them, the range [-of 2 allowable
ishments, possible defenses, mitigatio
other fa assential to a broad

standing of the whole mat
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Molike [v. Gillies (1948) ), 332 T1.S. [T08] at

atver shall 74, 68 5.Ct. 816, 42 L.Ed. 309, and {State

le 22. 1In i 0.} Gibson, 45 Ohio St.2d (366) at 377, 74
: the waiv- 0.0.2d 52b, 345 N.E.2d 349.” Id., at 398,
£16 N.E.2d 227.
lefined as {120} The Ohio Supreme Court con-
for which cluded that because of these and otheyr
1 ineludes deficiencies, “[t]he trial court failed to sub-
¢ wonths, stantially comply with Crim.R. 44(A) by
er disput- faifing to make a sufficient inquivy to dee.
€} in this termine whether_Martin fully understood
and intelligently relinquished his right to
inal judg- 921’11_521_'.’ 1d.
me Court {721} In the case before us, as in State
, State ». v. Martin, the trial judge commendably
'004-Ohio- aftempted to persuade Ciine that he was
it had making a mistake by seeking to represent

himself. The eolloquy between Cline and
the trial judge is worth setting out herein,
since the sufficiency of that colloguy under
Martin is the issue. Assigned eounsel had
just informed the trial court that his client
wanted to represent himself. The follow-
ing ecolloquy ensued:

{122} “THE COURT: Excuse me, what
we are discussing now is whether you want
.%o represent yourself.

{123} “DEFENDANT CLINE: Yes,
ir

t. {124} “THE COURT: Do you under-
b istand that if I authorize you to represent
urself that you're held to the same stan-
ard as attorneys would be in the types of
Uestions that you can ask and the things
at you ean do?

725} “DEFENDANT CLINE: Yes,
Although I know that is confusing
)_,{tters, sinee I'm not, per se, a lawyer, I
® no, you know, legal background, no
cation other than a business law class
2W. That is the only thing I had for
tation for law.

126} “THE COURT: There are a
r of people who believe they want to
sent themselves, but the basic rule is

if they do they're held to the same stan-
dards. )

o
{127} “DEFENDANT CLINE: I'm
sure if 1 went outside your standards or
guidelines, then you or someone in here
would correct me on that. Right?

{1 28} “THE COURT: Thaf is true.
{129} “DEFENDANT CLINE: Fine.

{130} “THE COURT: And you believe
that that is the most effeetive way for your
case to be presented is for you to be the
attorney?

{131} “DEFENDANT CLINE: Well,
as me and Mr. Feinstein have not gotten
along, and there is a motion right here
that—it was for Case Number 2001CR-87,
State of Ohio versus Patriek Davidson, it
was 4 motion that was filed by Richard
Nau, all right, for a motion to diselose
exculpatory evidence,

l5{%32} “Now 1 wrote him and said,
why can’t we file this motion? And he
gays, we don’t need to.

{933} “So then I turn around and !
rewrote in my owm handwriting and sub-
mitted it to you for a sustained or other
ruling, which [ believe it was sustained.

{934} “So that was part of my reason
was why isn't he filing motions becaunse in
several of your journal entries he was say-
ing—you were saying, rather, that the De-
fendant may file anything within the Crim-
inal Rule guidelines. And 1 kept saying to
myself, whey isn't he deing maid things?

{135} “And on the November 29 meet-
ing you had asked him for his version of
the time computation versus what the
prosecution had submitted to you, and he
didn’t submit. He submitted my own cal-
culations and he just said, I agree with
him. And I felt that he should have come
up with something a little more extrava-
gant than that to present to yourself.




continve in interests of the individual in any given
‘e weare 1o situation whereas the lawyer might be able
at, whether to present a different demeunor in pre-
and assume senting issues through witnesses and
io, then we through evidence.
dor't, then 1 {169} “DEFENDANT CLINE: Al
s your law- f right.
' {170} “THE COURT: Were there oth-
record that er guestiona?
1tly- during {171} “DEFENDANT CLINE: Not
have fuput that I'm aware of.
1 the selec- .
{172} “THE COURT: Then it's time
for the decision.
| your law- {173} “DEFENDANT CLINE: Wel,
ue to con- . ) :
if you're asking me do I want to represent
myself, I would say yes.
mantle of i
174} “THE COURT. .
we to be {174} “THE COU All right. The

legal phrase is pro se, it means for seif.”

e you, to -

formation; - {175} From this point forward, Cline
charge of represented himself at his trial, although
1d making his previously assigned counsel remained

present to respond to Ciine’s inquiries.

{176} As we noted in our prior decision,
the trial judge did a commendable job of
explaining to Cline why it might not be in
his best interest to forge assigned counsel
and represent himeelf. But missing from
the colloquy were those explanations,
deemed essential in State v Mortin,_of
“the Tiatire of the charges, the statutory
offg!Mhin them, the range of
aliowable punishments, possible defenges,
Tufligation, or other facts essential to a
-broad understanding of the whole matter.”
1d., 103 Ohio St.3d at 393, 816 N.E.2d 227.

[2] {77} The state argues th ar-
's previous offenses gave him a familiar-

with eriminal law and procedure, so

't the trisl court was not required to

Martin, We are not persuaded. These
g ¢ complex charges, with possibly com-
X defenses. And even though the trial
ROVt may substitute substantial compli-
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anee with Crim R. 44(A) for literal compli-

ance, it is still the obligation of the trial

court, person:

criminal defendant. is electi _
hj;rrls':he_l__,_ and waive his right_to counsel,

ith a sufficiently broad u anding of
the possible consequences in!vender his
decision a knowing, intellige inquish-

mw :

{178} Because we conclede that the
trial court erred by accepting Cline's waiv-
er of his right to counsel, and exercize of
his right to represent himseif, |, without
substantial compliance with the require-
ments of Crim.R. 44, his first assignment
of error is sustained.

I
{1 79} Cline's second, third, fourth, fifth,
and sixth assignments of error are as fol-
lows:

{780} “The trial court erred by refusing
to grant appellant a new triu! where a
Jjuror was a convicted felon.

{181} “The trial court erred in sentenc-
ing appellant to consecutive terms of incar-
ceration by failing to meake reguired find-
ings and statements required pursuant to
0.R.C. 2929.14 and 2928.19.

{7 82} “The trial court erred and abused
its discretion by sentencing appellant to a
disproportionate sentence.

{¥83} “The trial court erred by impos-
ing a sentence upon appellant in violation
of the Eighth Amendment’s prohibition on
cruel and unusual punishment and Article .
I, § 9 of the Ohio Constitution.

{184} “The trial court erred becanse
appellant’s convictions were against the
manifest weight of the evidence.”

{185} These assignments of error cor-
respond to the first, third, fourth, fifth,
and eighth assignments of errov set forth
in Cline’s original brief in this appeal, he-
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fore the present remand from the Ohio
Supreme Court. We treated all these as-
signments of error as moot in view of our
disposition of his second assighment of
error in that brief, which corresponds to
his first assignment of error in this brief.

{986} The mandate of the Ohio Su-
preme Court is set forth in its opinion in
this case, which, in its entirety, is as fol-
jows: “The judgment of the court of ap-
peals i3 reversed and the cause is remand-
ed to that court for proceedings consistent
with Stafe v. Martin, 103 Chio St.3d 385,
2004-Ohio-5471, 816 N.E.2d 227, and for
consideration of other assipnments of er-
ror.” Stete v. Cline, 108 Ohio St.3d 471,
2004-Ohie-5701, 816 N.E.2d 1069. We con-
strue that mandate as requiring us (o re-
consider the other assignments of error as
necessary to render a complete dispogition
of this appeal, since the Supreme Court's
reversal of our initial digposition ereated
the possibility that those other assign-
ments of error might no longer be moot.

{1 87} Because we are sustaining Cline's
first assignment of error, we still regard
the other assignments of error he asserts
in the brief that is presently before us as
being moot. Accordingly, his second,
third, fourth, fifth, and sixth assignments
of error are all overruled as moot. -

StV
{188} In Cline’s original brief in this
appeal, before the remand from the Qhio
Supreme Court, he included the following
two assignments of error (the sbxth and
seventh assignments of error in that brief):

{189} “The trial court erred by failing
to dismiss the case because the state did
not bring defendant to trial within the time
limits set forth in Ohic Revised Code
294h.71 et seq,

{790} “Appellant’s convictions were not

supported by sufficient evidence.”

{191} We did not treat these assign- -
ments of error as moot. The first of these -
two assighments of error we overruied on
its merits. The second we sustpined in
part and overruled in part, holding that
there was insufficient evidence to suppart
Cline’s eonviction for menacing by stalking
under Count 6 of the indictment {one of
two menacing—by—stalking'?__counts of whieh
Cline was convicted), because neither he
nor anyone acting in' concert with him
trespassed upon the victim's property, an
essential element of that offense. We or.
dered Cline discharged as to that offense,
With respect to all of Cline’s other convie-
tions, we found sufficient evidence in the
record; therefore, this assignment of error
was overruled to the extent that it applied
to those other convictions. '

{192} Cline has not reasserted these
assipnments of error from his original
brief in this appeal, before this cause was
remanded from the Ohio Supreme Court.
Neither has the state, in its current brief,
sought to revisit these assignments of er-
ror. In ite mandate, the Chio Supreme
Caurt was not specifie in its command “for
consideration of other assignments of er-
ror.” We take it that neither Cline nor
the State regards this court as being under
any obligation to revisit its dispesition of
these two assignments of error. Neither
are we under the impression that we are
s0 obligated.

{193} If we were obligated to revisit °
these assignments of error from Cline’s
original brief, before the remand of this
cause from the Ohio Supreme Court, nei
ther party hag given us any basis to recon-
sider our prior disposition of these assign-
ments of error. :

{194} Our disposition of these assign- .
ments of error, set forth in Parts IVand V ¢
of our opinion rendered September 5
2003, is incorporated in this opinion, as if
fuily rewritten herein.
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mus, and (2) reversal of Court of Appeals’ date, necessitating repeated ineffective ap-
decision finding that Ethnie Intimidation Aet peals. R.C. § 2027.12.
an was unconstitutionally vague resolved vague- :
rided ness issue and did not permit trial judge on 7. Mandamus &=28
remand to dismiss ethnic intimidation Writ of mandamus will not issne to con-
Y S charges based on Court of Appeals’ judg- trol judicial diseretion, even if that diseretion
Bt ment. is zbused.
Writs granted in part and dismissed in 8. Criminal Law ¢=1192 ?
part. Absent extraordinary circumstantes,
such as intervening decision by Supreme
Court, inferior conrt has no discretion to
1. Mandamus &4(3) disregard mandate of superior court in prior
Mandamus may not be employed as sub-  appeal in same case.
stitute for appeal from interlocutory order. 9. Courts =109 —
2. Criminal Law €=1023(3), 1072 Syllabus of opinion issued by Supreme
State has right to appeal even interlocu- Court of Ohio states law of the case and, as
tory orders in criminal case by leave of Court  such, all lower courts in state are bound to
of Appeals. R.C. § 2045.67. adhere to principals set forth therein.
'l" 2, Mandamus &=4(1) 10. Courts @109 i
Generally, availability of discretionary It is generally improper for lower court
appeal is adequate remedy that will preclude  to determine that syllabus of Ohio Supreme
writ of mandamus. Court opinion is obiter dictum.
4. Mandamus &=4(1) 11. Extortion and Threats ¢=25.1
Prohibition <2(2) Supreme Court's determination that
E . I Ethnic Intimidation Act was constitutional
xtraordinary remedies like mandamus -
- was not limited to attacks based upon free
and prohibition may not be employed before
trial on merits as substitute for appeal for speech, R.C. § 2027.12.
purpose of reviewing mere errors or frregu- 12, Criminal Law &*1182 —
seals larities in proceedings of court having proper Supreme Court’s reversal of Court of
aklin Jurisdietion. Appeals’ decision finding that FEthnic Intimi-
the 5. ‘Mandamus 6=4(1) dation Act was unconstitutionally vague re-
Jurt, ) solved vagueness issue and did not permit
tion- - In cases where l’ower court refuses 0 trial judge on remand to dismiss ethnic in-
lited Tfollow superior courlts mandgt?, appeal is timidation charges based on Court of Ap-
cat- inadequate rer.ned.y, in fietermlrung whether peals’ judgment. R.C. § 2027.12.
on. mandamus relief is available.
224 6. Mandamus S=4(4) 13. Prohibition &=1
and ' o Relators seeking writ of prohibition
om- . %vallabl'ht:,y Uf. ap'pe'f{l for state fr.'or.n must establish that: judge is about to exer-
W. Judge’s decision dismissing ethnie intimi- oo judicial or quasijudicial powers; exer-
e u_:iatlon charge against defelndant; and ordler- cise of that power is unauthorized by law;
and ing defendant to §tand trial on undetlying  ,.4 denying writ will result in injury for
1at: aggravated menacing chlarge did not Pre-  yhich no other adequate remedy exists in
om clude the prosecut.or s action for WTlt. of man- ordinary course of law.
. damus to compel judge to eomply with man-
- date on prior appeal, remanding case for new 14. Prohibition ¢=3(4)
'_m' trial based on determination that Ethnie In- Availability of appeal from order dis-
'?g timidatfon Act was constitutional; to hold missing ethnic intimidation charges did not
;e- otherwise could lead to resuit of lower court preclude extraordinary relief on petition for
& perpetually refusing superior court’s man- writ of prohibition, wheve trial judge's brief
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responding to petition did not specifically
respond to prohibition claim.

15. Criminal Law ¢=1192

In addition to lacking discretion to de-
part from superior court’s mandate, inferior
comrt also lacks jurisdiction to do so.

In cases arising from separate incidents,
James B, May, Jr. and Mark J. Staton were
charged with ethnic intimidation, R.C.
202712, predicated on aggravated menacing.
Hespondent, Judge John W. Kessler of the
Montgomery County Court of Common
Pleas, granted May’s and Staton’s motions to
dismiss the indictments on the basis that
R.C. 2027.12 iz unconstitutionally vague, in
violation of Section 16, Article I of the Ohio
Constitution and the Fourteenth Amendment
to the United States Constitution because (1)
the “by reason of’ phrase used in R.C.
2927.12 describes no statutorily cognizable
mental state as required by R.C. 2801.21 for
an element of the offense, and (2) the lan-
guage of R.C. 2927.12 does not sufficiently
gpecify the relationship of the race, ete, of
the other “person or group of persons” to the
actor or victim. The Court of Appeals for
Montgomery County affirmed Judge Kes-
sler's dismissa] of the ethnie intimidation
charges on the basis that R.C. 292712 is
unconstitutionally vague. However, the
court of appeals further heid that Judge Kes-
sler erred in dismissing the underlying ag-
gravated menacing charges. The court of
appeals certified its judgment as being in
conflict with the judgment of the Court of
Appeals for Delaware County in - State w.
Wyant (Dec. 6, 1990), Delaware App. No. 90~
CA-Z2, unreported, 1990 WL 200270,

The Moy and Staton cases were consoli-
dated with other ethnie intimidation eases in
this court, and in State v. Wyant (1992), 64
Ohio 5t.3d 566, 597 N.E.2d 450 (“Wyant 1™,
at syllabus, R.C. 2927.12 was held to “create
a ‘thought erime,’ in viclation of Section 11,
Article I of the Chie Constitution, and the
First and Fourteenth Amendments to the
United States Constitution. We affirmed
the [pajudgment of the court of appeals dis-
missing May's and Staton’s ethnic intimi-
dation charges and remanding the causes to
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Judge Kessler to proceed on the underlying
aggravated menacing charges. In so hold-
ing, we did not reach constitutional chgl-
lenges to R.C. 2927.12 based on vagueness,
equal protection, due process, and over-
breadth. Wyant I, supra, at 679-580, 597
N.E.2d at 459.

The cases in Wyant I, including May ahd
Staton, were remanded to this court by/the
Supreme Court of the United States for the
purpose of “further eonsideration in light of

Wisconsin v. Mitchell 508 U.S, -—-— [113
S.Ct. 2194, 124 L.Ed.2d 436] (1998)." See
(1993), 508 U.S. — 113 S.Ct. 2954, 125

LEd.2d 666, In Stale v Wyant (1994), 63
Ohio St.3d 162, 624 N.E2d 722 (“Wyant
Ir™), we vacated Wyant I and held in the
syllabus that “R.C. 2027.12, the Ohic Ethnic
Intimidation Aet, is constitutional under the
United States and Ohio Constitutions.” In
this court’s mandate, as to May and Staton, it
was ordered that “the judgment of the court
of appeals is reversed and the eause is re-
manded for a new trial consistent with the
opinion rendered herein.”

Although May and Staton did not file a
motion for rehearing, this court sua sponie
denied rehearing. Other defendants in
Wyant 11 filed motions for rehearing, which
argued, in part, that this eourt had not decid-
ed other constitutional issues raized regavd-
ing R.C. 2927.12, including the vagueness
claim. We overrnled the motions.

On remand from this court, May and Sta-
ton filed motions to dismiss the ethnic intimi-
dation charges. On June 30 and July 1,
1994, Judge Kessler dismissed those charges
and further ordered that the cases be set for
trial on the underlying aggravated menacing
charges. The state appealed Judge Kessler’s
dismissal orders, and on September G, 1994,
Judge Kessler vacated the scheduled trial
dates for May and Staton and stayed all
proceedings pending resolution of the state's
appeal.

On August 23, 1994, relators, Montgomery
County Prosecuting Attorney Mathias H.
Heck, Jr., and then-Ohio Attorney General
Lee Fisher, filed a eomplaint in this court
seeking (1) a writ of mandamus ordering
Judge Kessler to vacate his June 30 and July
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on the ethnj
writ of proh:
from requiri
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1, 1994 decisions and set the matter for trial
on the ethnic intimidation charges, and (2} a
writ of prohibition preventing Judge Kessler
from requiring the state to proceed against
May and Staton on the aggravated menacing
charges. On October 19, 1994, we overruled
Judge Kessler's motion to dismiss and grant-
ed an alternative writ. The Court of Appesls
for Montgomery County granted leave to the
state to appeal Judge Kessler's decisions, but
later stayed furfther appellate proceedings
pending the outcome of relatorg’ action in
this court. On January 18, 1995, we denied a
reguest for oral argument.

_Lonhe eause is now before this court for a
consideration of the parties’ arguments and
submitted evidence.

Mathias H. Heck, Jr., Montgomery County
Proa. Atty., and Carley J. Ingram, Asst,
Pros. Atty., Betty D. Montgomery, Atty.
Gen., and Simon B. Karas, Deputy Chief
Counsel, for relators. :

David H. Bodiker, Ohio Publie Defender,
and Susan Gellman, Asst. Public Defender,
for respondent.

PER CURIAM,

Initially, relators note that Staton has died
and that the action is moot as to him. Ac-
cordingly, that portion of relators’ complaint
for extraordinary relief is properiy dismissed
as moot. The following discussion is limited
to May, defendant in the remaining underly-
ing criminal case pending before Judge Kes-
sler,

[1,2] As to their elaim for a writ of man-
damus, relators must establish a clear legal
right to have Judge Kessler try May on the
ethnic intimidation charge, a corresponding
clear legal duty on the part of Judge Kessler,
and the -absence of .a plain and adequate
remedy at law. Stafe exr vel Seilkbert v
Wilkinson (1994), 69 Ohio St.3d 489, 490, 633
N.E.2d 1128, 1129, Mandamus may not be
employed as a substitute for appeal from an
interlocutory order. State ex rel. Horwitz v
Cuyahoga Cty. Court of Common Pleas, Pro-
bate Div. (1992}, 66 Ohio St.3d 323, 328, 603

- N.E2d 1005, 1009; see, generally, R.C.

2731.06. The state has the right to appeal
even interlocutory orders in a criminal case

by leave of the court of appeals pursuant to
R.C. 2945.67. Siate exr vel Steckman v
Jackson (1994}, 70 Ohio 5t.3d 420, 438439,

639 N.E.2d 83, 96-97. The Court of Appeals |

for Montgomery County granted leave for
the state to appeal in May's criminal case.

[3,4] QGenerally, the availability of a dis-
cretionary appeal is an adequate 1'emgdy that
will preclude a writ of mandamus. "State ex
rel. Birdsall v. Stephenson (1994), 68 Ohio

St.3d 353, 356, 626 N.E.2d 946, 946. In other -

wards, extraordinary remedies like manda-
mus and prohibition may not be employed
before trial on the merits as a substitute for
appeal for the purpose of reviewing mere
errors or irregularities in the proceedings of
a court having proper jurisdiction. Staie ex
rel. Levin v. Sheffield Lake (1994), 70 Ohio
5t.3d 104, 109, 637 N.E.2d 319, 324.

Nevertheless, in Ohio, it is recognized that
a writ of mandamus is an appropriate reme-
dy to reguire a lower court to comply with an
appellate court’s mandate divected to that
court. State ex rel. Potain v. Mathews
(1979), 59 Ohio St.2d 29, 13 0.0.8d 17, 391
N.E.2d 343; Stale ex vel. Schueider v. Brew-
er (1951), 165 Ohio St. 203, 4 0.0. 170, 98
N.E.2d 2. This view comports with the hold-
ings of the Supreme Court of the United
States, as wel as other federal and state
eourts. _joiVendo Co. v. Lektro-Vend Corp.
(1978), 434 U.S. 425, 427-428, 98 S,Ct. 702,
708-704, 54 L.Ed.2d 659, 662-663;, In re
Sanford Fork & Tool Co. (1895), 160 U.S.
247, 255, 16 8.Ct. 281, 293, 40 L.Ed. 414, 416;
Casey v. Planned Parenthood of Southeost-
ern Pennsylvanic (C.A.3, 1994), 14 E3d-848,
866-857; Hartford Acc. & Indemn. Co. v
Gulf Ins. Co, (C.A.7, 1988), 837 F.2d 767, T74;
Cleveland 1. Fed. Power Comm. (C.AD.C,
1977), 561 F.2d 344; Ex parte Ufford (Ala.
1994, 642 So0.2d 973; see, generally, 52
American Jurisprudence 2d (1970}, Manda-
mus, Section 355.

The Supreme Court of the United States
has held:

“When a case has been once decided by
this court on appeal, and remanded to the
Cireuit Court, whatever was before this
court, and disposed of by its decree, is con-
sidered as finally settled. The Circuit Court
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is bound by the decree as the law of the case;
and must carry it into execution, according to
the mandate. That eowt cannot vary it, or
examine it for any other purpose than execu-
tion; or give any other or further relief; or
review it, even for apparent errer, upon any
matter decided on appeal; or intermeddle
with it, further than te settle s0 much as has
been remanded, * * * If the Circuit Court
mistakes or misconstrues the decree of this
eourt, and does not give full effect to the
mandate, its action may be controlled, either
upon 4 new appeal (if involving a sufficient
amount) or by a writ of mandamus to execute

the mandate of this court, * * * But the

Cireuit Court may consider and decide any
matters left open by the mandate of this
court; and its deeision of such matters can
be reviewed by a new appeal only, * * *
The opinion delivered by this court, at the
time of rendering its decree, may be consuit-
ed to ascertain what was intended by its
mandate; and, either upon an application for
a writ of mandamus, or upon a new appeal, it
is for this court {o construe its own mandate,
and to act accordingly.” Iu re Sanford Fork

- & Tool Co, supra, 160 U.S. at 255-266, 16

~B.Ct. at 293, 40 L.Ed. at 416; Vends Co,
supra, 434 U8, at 427428, 98 8.Ct. at 703~
T04;,-54 L.Ed.2d at 662-663.

[5] "The Supreme Court of the United
‘States has thus recognized the availability of
either mandamus or appeal as appropriate
remedies to secure lower-court compliance
with the Supreme Court's prior mandate.
See, generally, Annotation, Supreme Court's
Views as to Remedies Available in Supreme
Court to Compel Lower Court's Compliance
with Supreme Court’s Earlier Decision in
Case -(1979), 54 L.Ed.2d 921, 922, Section
‘2[a]. An appeal is inadequate if it is not
complete in its nature, beneficial and speedy.
State ex rel. Liberty Mills, Inc. v. Locker
(1986), 22 Ohio St.3d 102, 104, 22 OBR 138,
137, 488 N.E.2d 883, 885-886. In cases
where a lower court refuses to follow a supe-
rior court’s mandate, appeal is an inadeguate
remedy:

“[Elven an interlocutory appeal would be
an inadequate aliernative to mandamus in
these circiimstances. The purpose of an ap-
peal is to establish legal rights. _LyeIn con-
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trast, the purpose of mandamus is to enforee
legal rights that have already been estgp.
lished. Mandamus proceeds on the assump.

tion that the petitioner has the legal 1'ight'

asserted. In this case [the petitioner’s] posi-
tion was that the court of appeals had gl
ready decided that the stock did not need to
be valuad. If he were to appeal he would be
asking the court of appeals to say again what
he maintained the court had already baid,
Mandamus was the only means available to
him to put teeth into that adjudication.” If he
were wrong in his interpretation of the de-
cree he would not be entitled to mandamus,
but if he were right mandamus was the
appropriate remedy. * * *”  Hewiti »
Ryan (Iowa 1984), 866 N.W.2d 230, 234. -

{61 Based upon the foregoing authorities,
the availability of an appeal for the state,
from Judge Kessler's decision dismissing the
ethnic intimidation charge against May and
ordering May to stand trial on the underly-
ing aggravated menacing charge, does not

preclude relators’ setion for & writ of manda-

mus to compel Judge Kessler’s compliance
with the mandate in Wyant II. To hold
otherwise might lead to the result of a lower
eotirt perpetually refusing a superior court’s
mandate, necessitating repeated, ineffective
appeals.

In the mandate issued in Wyant I, this
court ordered that “the judgment of the
court of appeals is reversed and the cause is
remanded for a new trial consistent with the
opinion rendered herein,” The syllabus of
Wyant II provides that “R.C. 2027.12, the
Ohio BEthnic Intimidation Act, is constitution-
gl under the United States and Ohio Consti-
tutions.”

[7,81 Judge Kessler contends that man-
damus will -not lie because he merely ruled
on the constitutionality of R.C. 2027.12,
which is an action within his judicial discre-
tion, A writ of mandamus will not issue to
control judicial diseretion, even if that discre-
tion is abused. State ex rel. Keenan v Cala-
brese (1994), 69 Ohio St.3d 176, 180, 631
N.E.2d 119, 122, eiting State ex vel. Kirtz v.
Corrigan (1991), 61 Ohio St.3d 435, 439, 57

N.E.2d 186, 189; R.C. 2731.03. However,

“[aJbsent extraordinary circumstances, such
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as an intervening decision by the Supreme
Court, an inferior court has no discretion to
disregard the mandate of a superior court in
a prior appeal in the same cage.” (Emphasis
added.) Nolan v Nolen (1984), 11 Ohio
St.3d 1, i1 OBR 1, 462 N.E.2d 410, syllabus;
Colusnbus Bd. of Edn. v Franklin Cty. Bd
of Revision (1994), 70 Ohio St.3d 344, 345,
639 N.E2d 25 26. As noted previously,
mandamus is an appropriate remedy in these
circumstances.

{9-11} Judge Kessler further contends
that his dismissal of the ethnic intimidation
charges did not exceed this court'’s mandate
in Wyant II becanse the dismissal was on
grounds other than free speech rights of the
First Amendment to the United States Con-
stitution. He argues that this court never
decided whether R.C. 2927.12 is unconstitu-
tionally vague. 1t is axiomatic that the sylia-
bus of an Jiwopinion issued by the Supreme
Court of Dhic states the law of the case, and,
as such, all lower courts in thiz state are

hound to.adhere to the principles set forth

therein.  Smith v. Klem (1888}, 6 Ohic St.3d
16, 18, 6 OBR 13, 15-16, 450 N.E.2d 1171,
1173; Grange Mut. Cas. Co. v. Smith (1992),
80 Ohio App.8d 426, 431, 609 N.E.2d 5865, 588,
It is- also generally improper for a lower
court to determine that a syllabus of an Ohio
Supreme Court opinion is obifer. dictum.
The Wyant II syliabus broadly states that
R.C. 2927.12 is constitutional and is not Jimit-
ed to attacks based upon free speech.

[12] Further, under 8.Ct.R.Rep.Op. 1(B),-

“[t]he. syllabus of a Supreme Court opinion
states the controlling point or points.of law
decided in and viecessdrily orising from the
fucts of the specific cese before the Court for

- adjudieation.” (Emphasis added.} See, also,

Worrell v. Athens Cty. Court of Common

STATE EX REL. HECK v. KESSLER
Cite a5 647 N.E.2d 792 (Ohio 1995)

Obio 797

that the court of appeuals’ decision was re-
versed by this court in Wyant [, Since the
issue of the alleged unconstitutional vague-
ness of R.C. 2027.12 was unqguestionably be-
fore the court in May's appeal in Wyant [,
our reversal of the court of appeals’ judg-
ment, which was based upon this constitu-
tional ground, manifestly decided the igsue.
If this was not intended, reversal would. not
have been warranted. Therefore, 'Judge
Kessler's dismissal of the ethnic intimidation
charge against May based on the pl"im' court
of appeals’ judgment exceeded the scope of

this court’s mandate on remand. According-

ly, relators are entitled to a writ of manda-
mus to compel Judge Kessler to comply with
the Wyant I mandate by proceeding to try
May on the ethnic intimidation charge.

[13-15] Asto re]é.tors* claim for a writ of

prohibition, they must establish that (1)

Judge Kessler is about to exereise judieial or
guasi-judicial power, (2) the exercise of that
power is unauthorized by law, and (3) deny-
ing the writ will result in injury for which no
other adequate remedy exists in the crdinary
course of law. Stafe ex rel Keenan, supre,
69 Ohio St.3d at 178, 631 N.E2d at 121
While addressing relators’ mandamus claim,
Judge Kessler's brief does not specifically
respond to relators’ prohibition claim. In
these cireumstances, the availability of an
appeal does not preclude extraordinary re-
Lief ~ Stele ex rel. Polawn, State ex rel

ehneider, and Vendo Co, supra. Further,
absent the stay entered by Judge Kessler
pending resolution of the state’s discretion-
ary appeal in May's eriminal case, which stay
was issued after the filing of this action by
relators, Judge Kessler would proceed to try
May on the underlying aggravated menacing

Pleas (1994), 69 Ohio St.3d 491, 495, 633 | charge. This action is legally unautho-

N.E.2d 1130, 1134, The vagueness issue was
raised in Wyant { and I1, as well as in some
of the motions for rehearing. ‘
On remand from this court, Judge Kessler
again dismissed the ethnic intimidation
charges against May based upon the prior
court of appeals’ decision because he found

“ that ke was “constrained to follow the unre-

versed decision of [the court of appeals in
Wyant I1” Judge Kessler now concedes

rized beecause in addition to lacking discretion
to depart from a superior eourt’s mandate,
an inferior court also lacks jurisdietion to do
s0. State ex vel TRW, Inc. v Joffe (1992),
78 Ohio App.3d 411, 604 N.E.2d 1376 (vetrial
of damages inconsistent with the Supreme
Court's opinion would exceed the jurisdiction
of the court). As we stated in State ex rel
Potain, supre, 59 Ohio St.2d at 32, 13 0.0.5d
at 18-19, 391 N.E.2d at 345:
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“The doctrine of law of the case is neces-
sary, not only for consistency of result and

the termination of litigation, but also to pre-

serve the structure of the judiciary as set
forth in the Constitution of Ohio. . Article IV
of the Ohio Constitution designates a system
of ‘superior’ and.‘inferior’ eourts, each pos-
sessing a distinet function. The Constitution
does not grant to o courl of common pleas
Jurisdiction to review o prior mondate of a
court of appeols.” (Emphasis added.)

Consequently, relators are entitled to a
_writ prohibiting Judge Kessler from proceed-
ing ta try May on the lesser appravated
menacing charge alone. State ex rel TREW,
supra.

Accordingly, we grant the requested writs
of mandamus and prohibition to relators as
to May's eriminal case and dismiss as moot
that portion of the complaint relating to Sta-
ton's eriminal case,

Writs granted in purt and dismissed in
part.

MOYER, C.J., and DOUGLAS, WRIGHT,
RESNICK, FRANCIS E. SWEENEY, Sr,
PFEIFER and COCK, JJ., concur.
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_linThe STATE ex rel. OSBORNE,
- Appellant, '

Y.

INDUSTRIAL COMMISSION OF
OHIO et al,, Appellees.

Ne, 93-2366.
Supreme Court of Ohio.

Submitted Feb. 21, 1595.
Decided April 26, 1995.

Workers’ cdmpensation claimant filed
motion for scheduled-less compensation un-
der section of workers' compensation statute

REPORTER, 2d SERIES

which establishes compensation schedule fop
“loss” of enumerated body parts. After the
Industrial Commission denied motion gpq
that denial was administratively affirmed,

claimant filed complaint in mandamus in the .

" Court of Appeals for Franklin County, whish
denied writ. Claimant appealed as of right,
The Supreme Court held that ankylosis of
the toes was not compensable. §

Affirmed. KR

1. Workers' Compensation ¢=882"

For purposes of section of workers' com-
pensation statute which establishes compen-
sation schedule for claimants who sustain
“loss” of enumerated hody part, “loss” is not
confined to amputation. R.C, § 4123.57(B).

See publication Words and Phrases
for other judicial constructions and def-
initions.

2. Workers’ Compensation ¢=882

For purposes of section of workers’ eom-
pensation statute which establishes compen-
sation schedule for claimants who sustain
“loss” of enumerated body part, “total and
permanent loss of use” also constitutes com-
pensable “loss” R.C. § 4123.57(B).

3. Workers’ Corapensation €¢=832

Ankylosis (total stiffiess of) toes was not
compensable under section of workers' eom-
pensation statute which establishes compen-
sation schedule for claimants who sustain
“loss” of enumerated body parts. R.C.
& 4123.57(B). B

Liuwdppellant-claimant, Joan Osborne, in-
Jjured the toes of her right foot in May 1979,
while in the course of and arising from her
employment with appellee General Motors
Corporation, BOC Group. Her workers'
compensation claim was allowed. Eleven
years later, she filed a motion with appellee
Industrial Commission of Ohio for scheduled-
loss compensation under R.C. 4123.57(B)
(formeriy R.C. 412357(C]) for her four toes.
The commission denied the motion and that
denial was administratively affirmed.

Claimant filed a complaint in mandamus in
the Court of Appeals for Frankiin County,
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B

Court of Appeals of Ohio, Third District, Union
County.
In re MOTZ.
April 20, 1955,

Original action in habeas corpus. The Court of
Appeals, Middleton, J., held that where defendant
in criminal proceeding pleaded ‘not guilty’, and
record showed that such defendant made every
effort to obtain counsel to represent her, and where,
after failing to secure counsel until morning of trial,
defendant did obtain counsel, which counsel was
permitted by trial court to withdraw on day of
defendant's trial, trial court lost jurisdiction to
proceed with trial upon failure to advise defendant
of her right to have the court appoint counsel to
defend her.

Writ allowed.
West Headnotes
f1] Criminal Law 110 6’9641.7(1)

110 Criminal Law
110X Trial
110XX(B) Course and Conduct of Trial in
General
110k641 Counsel for Accused
110k541.7  Affirmative Duties in
Protection of Right
110k641.7(1) k. In General; Advice,
Preliminary Inquiry and Appointment by Court.
Most Cited Cases )
(Formerly 110k641(3))
Where defendant in criminal proceeding pleaded *
not guilty”, and record showed that defendant made
every effort to obtain counsel to represent her, and
where, after failing to secure counsel until moming
of the trial, defendant did obtain counsel, which
counsel was permitted by trial court to withdraw on
day of defendant's trial, trial conrt lost jurisdiction

Page 2 of 7

Page 1

;.‘
to proceed with trial upon failure to advise
defendant of her right to have court appoint counsel
to defend her. R.C. § 2941.50; Const. art. 1, § 10,
F

[2] Criminal Law 110 €641.1"

110 Criminal Law ,
110XX Trial
110XX(B) Course and Conduct of Trial in
General :
110k641 Counsel for Accused
110k641.1 k. In General. Most Cited
Cases
{Formerly 110k641(1})
The provisions of the Sixth Amendment of the
Federal Constitution that accused shall enjoy the
right to have the assistance of counse] for his
defense apply only to the federal courts,
U.S8.C.A.Const. Amend. 6.

[3] Criminal Law 110 €=641.7(1)

110 Criminal Law
110XX Trial
110XX(B) Course and Conduct of Trial in
General
110k641 Counsel for Accused
110k641.7 Affirmative Duties in
Protection of Right
110k641.7(1} k, In General; Advice,
Preliminary Inquiry and Appointment by Court.
Most Cited Cases -
(Formerly 110k641(3))
Failure to advise defendant in criminal proceeding
of her right to have court appoint counsel to defend
her was a denial of a fundamental constitutional
right, and conviction and judgment in such case was
void, and the subsequent imprisonment of deferdant
was illegal. R.C. § 2941.50; Const. art. 1, § 10.

[4] Habeas Corpus 197 €=482.1

197 Habeas Corpus
19711 Grounds for Relief; Illegality of Restraint
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19711(B) Particular Defects and Authority for
Detention in General
197k482 Counsel
197k482.1 k. In General. Most Cited
Cases
(Formerly 197k482, 197k25.1(5), 197k25(1))

Habeas Corpus 197 €791

197 Habeas Corpus
197111 Jurisdiction, Pmceedmgs and Relief
19711{C) Proceedings
197MI(C)5
Disposition; Relief
197k791 k. In General. Most Cited

Determination and

Cases
{Formerly 197k111(1))

Where it was determined in habeas corpus
proceeding that petitioner's confinement was
unlawful because of denial of her right to be
represented by counsel at time of her conviction in
criminal prosecution, petitioner was entitled to be
discharged from confinement under the unlawful
commitment, but she was still in custody of the
court. R.C. § 2941.50; Const. art. 1, § 10,

**431 Syllabus by the Court.

*206 1. Where a defendant in a criminal
proceeding pleads ‘not guilty,” and the record
shows that such defendant made every effort to
obtain counsel to represent him; and where, after
failing to secure counsel until the momning of the
trial, such defendant does obtain counsel, which
counsel is permitted by the trial court to withdraw
on the day of such defendant'’s trial; such trial court

loses jurisdiction to proceed with trial upon failure

to advise such defendant of his nght to_have the
court appoint counsgl to defend him,

.2. The failure to advise a defendant in a criminal
proceeding of his right to have the court_appoint
cotifise] to defend him js a denial of 4 fundamental

constitutional right; a conviction and judgment in

such case 18 void; and the subsequent imprisonment
¢¥ such defendant is illegal.

James B. Albers, Columbus, for petitioner.
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C. William O'Neill, Atty. Gen., and Roger B,
Turrell, Columbus, for respondent.

MIDDLETON, Judge :

This is an action in habeas corpus mstltuted in this
court,

The petitioner recites that she is confined in the
Chio Reformatory*297 for Womep, at Marysville,
Ohio; that her confinement ‘is without legal
authority; that at her trial she was without legal
counse! to defend her, although she made every
effort to obtain an attorney, that the court failed to
appoint counsel to defend her; and that, as a
consequence, she was forced to go to trial without
counsel, in violation of her right to a proper defense
accorded her by the Constitution and the laws of
Ohio.

The petitioner recites further that, afler being
convicted by a jury, she was transferred**432 for
examination to Lima State Hospital where she was
kept for thirty days and then transferred to the
weomen's reformatory where she was kept in strict
confinement for seven weeks; that during that time
her right to appeal had expired; that for a period of
four months following her conviction she was
unable to communicate with an attorney; and that,
by reason of the foregoing, her rights at the trial
were violated, her sentence was void, and her
imprisonment is illegal.

The return filed by the superintendent of the
reformatory sets out a copy of the indictment upon
which the petitioner was tried. The indictment
contains 17 separate counts, nine for giving checks
with intent to defraud, seven for larceny by trick,
and ong for the conversion of trust property.

The evidence offered by the petitioner shows that
she is about 45 years of age, and the mother of four
children, two boys and two girls, aged 26, 18, eight
and five years, respectively, that between the time
of her indictment and trial, her daughter was
confined to a hospital for a period of many months,
her son had entered the U. S. Air Force, her
husband was ill, and she was the support of the
family,

The record shows petitioner contacted a number of

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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*After a copy of an indictment has been served or
opportunity had for receiving it, the accused shall
be brought into court, and if he is without and
unable to employ counsel, the court shall assign him
counsel, not exceeding two, who shall have access
to such accused at all reasonable hours. Such
counsel shall not be a partner in the practice of law
of the attorney having charge of the prosecution. A
pariner of the attomey having charge of the
prosecution shall not be employed by or conduct the
defense of a person so prosecuted.’

[1] There was no opportunity given petitioner to
.secure other counsel after the court permitted Mrs.
Cory to withdraw from the case, nor did not court
assign counsel to represent her. She was forced to
trial without the benefit of counsel. To force her to
trial on an indictment containing 17 counts, which
trial consumed seven days, was clearly a denial of
petitioner's constitutional and statutory rights. The
requirement that defendant proceed to trial under
the circumstances appearing in this record does not
meet the test of a fair trial. Permitting counsel to
withdraw, refusing to grant a continuance, and
failing to assign other counsel to represent
petitioner was, in its practical effect, a denial of her
right to de defended by counsel.

[2] This question has been passed upon by the
Supreme Court of the United States. While the
court holds that the provisions *300 of the Sixth
Amendment to the Constitution of the United States
apply only to federal courts, the case of Johnson v.
Zerbst, 304 U.S. 458, 58 S.Ct, 1019, 82 L.Ed. 1461,
which arose under the Sixth Amendment to the
United States Constitution, is analogous, and
applies with great force, to the facts in the case at
bar which arises under Section 10, Article I of the
Constitution of Ohio,

In the Johnson case, 304 U.S. on page 462, 58 S.Ct.
at page 1022, the court said:

“In all criminal prosecutions, the accused shall
enjoy the right * * * to have the assistance of
counsel for his defence.! This is one of the
safeguards of the Sixth Amendment deemed
necessary to insure fundamental human rights of life
and liberty. * * * The Sixth Amendment stands as a

Page 5 of 7

Page 4

constant admonition that if the constitutional
safeguards it provides be lost, justice will not “still
be done.’ It embodies a realistic recognitidn of the
obvious truth that the average defendant does not
have the professional legal skill to protect himseif
when brought before a tribunal with power to take
his life or liberty, wherein thg prosecution is
presented by experienced and, learned counsel.
**434 That which is simple, orderly, and necessary
to the lawyer-to the untrained' layman-may appear
intricate, complex, and myéterious. Consistently
with the wise policy of the Sixth Amendment and
other parts of our fundamental charter, this Court
has pointed to “* * * the humane policy of the
modern c¢riminal law * * ** which now provides
that a defendant ** * * if he be poor, * * * may have
counsel furnished him by the state * * *'

‘The ‘* * * right to be heard would be, in many
cases, of little avail if it did not comprehend the
right to be heard by counsel. Even the intelligent
and educated layman has small and sometimes no
skill in the science of law. If charged with ctime, he
is incapable, generally, of determining for himself
whether the indictment is good or bad. He is
unfamiliar with the rules of evidence. Left without
the aid of counsel he may be put on trial without a
proper charge, and convicted upon incompetent
evidence, or evidence irrelevant to the issue or
otherwise inadmissible. He lacks both the skill and
knowledge adequately to prepare his defence, even
though he have a perfect one. He requires the
guiding hand of counsel at every step in the
proceedings against him."

*301 At page 465, of 304 U.S,, at page 1023 of 58
S.Ct., the court said;

*The-—puarpose—of--the~censtitutional—guaranty..of a
right—to--eounsel--is~io--protect-an-.accused, from

conviction-resulting-from _his.own .ignorance-of_his
legal - and--eonstitutional .. rights, .. and--the--guaranty
weuld - be.millified--by. 4. .determination—that an
accused's- - ignorant -failure- to---claim...his..rights

_removes.-the «protectivn “of -the -Constitution. True,

habeas corpus cannot be used as a means of
reviewing errors of law and irregularities-not
involving the question of jurisdiction-occurring
during the course of trial; and the ‘writ of habeas
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corpus cannot be used as a writ of error.” Theése
principles;-however;-must-be-construed. and,_applied
§0,.....a8.t0-- preserve-not.. ..destroy-constitutional
safeguards. of human-life-and-liberty:.-<The-scope of
inquiry...in . habeas--corpus _proceedings...has--been
broadened-not. narrowed-since. the_adoption -of .the
. Sixth Amendment.'

Thewquestion-is=presentod:«nBid:the~action~of:the

cauptinforeitigthe-deferidantto - triak--without..
counseledeprive=her 'of ‘a-fundamental -constitutional: -
right,.causing. the-court-to*tose: jurisdiction; or “was-

such--action:<:simply....an-- irregularity - in"the
proceedings, . .constituting - error? Bidesueh--action

oust. the-eeurt-of-jurisdiction-or-vonstitute-error-the--

remedy for whithi§4ppeal?

*Siggcthe s Sixth.~Amendment:- sconstitutionally
entitles .one charged with-crime-to-the*assistance of
counselys=-compliance * = with-this - -constitutional
mandate-is ‘an‘ éssential jutisdictional prerequisite-te-
a. federal court's  authority to ‘deptive an aecused.of
his - life-or-liberty,-~When- -this - tight~is.” properly

waived; the assistance of counsel:is. no-longer- a~

necessary. -element “of the _court's-s jurisdiction:-to
proceed to conviction and sentence. Methe:aceused,
however-is-not: represented by-.counsel dtd ‘Has-itot
competemly - and-- .. intelligently..... waived..-his
ional right, the Sixth Amendment.stands-as

sentence. depriving ‘him-of his. life..or. his:Jiberty. =/~
comtsdgusiediction-at-the-beginning-of-triak-maysbe
lost.£in.the.course.of-the:progeedings* duesto-faiture:
to complete.. the..court.as:: ;the- - Sixth:-Amendment
requires-by providing counsel for an-accused who- is
ungble to .obtain .counsel; ~who -hasnot-intelligently
waived. this. constitutional -guaranty,-and whosexlife
or liberty is at-stake: If-this-requirement-of the Sixth
Amendment.is not complied with, the.court *302.no
longer. has- jurisdiction to- proceed:™ - Johnson-wv.

Zerbgt, supra;-304 U.S. -at page” 467, 58 “S.Ct. -at-

page 1024.

The petitioner has no adequate remedy at law. It is
apparent from the record that after her conviction
she was in strict confinement**435 during the time
she might have prosecuted an appeal. The time for
appeal is long since past. There could be no record
upon which an appeal could be based.

ictional . bar- to-.a . valid...conviction.-and:

Page 6 of 7

Page 5

In the case of In re Burson, 152 Ohio St. 375, 89
N.E.2d 651, 654, Judge Hart, in commenting on the
duty of the court to assign counsel under Section
13439-2, General Code, stated:

‘In the opinion of this court, the section of the
statute just quoted, mandatory in terms, must be
complied with unless compliange.is waived by a
defendant, which we hold may be done. Perhaps it
was unfortunate that the trial court did not
specifically advise the petitioner concerning his
right to counsel, but under the circumstances with
the record of the petitioner before it, the court might
assume that he knew his rights in this respect and
chose to plead guilty rather than to stand trial on a
charge concerning which he knew he had no
defense.’

In the Burson case, supra, the petitioner pleaded
guilty and thereby raised ‘a presumption of waiver
of the right to counsel wunless there are
circumstances which rebut and nullify such
presutnption. .

‘Whether the petitioner's plea of guilty and
consequent waiver of the appointment of counsel
was intentional and intelligently made must rest in
the sound discretion of the trial judge before whom
the plea was taken.’

In the case before us, the petitioner's plea was ‘not
guilty," and the record shows that she made every
effort to obtain counsel to represent her and when
she did obtain counsel the court permitted her
counse! to withdraw and ordered trial to proceed.
Qbviously, it cannot be claimed that the petitioner
waived any right she had to the protection of the
court in assigning counsel to defend her, whether
requested by her or not.

On the entire record, it is the opinion of the court
that the frial of the petitioner without counsel was
contrary to the generally accepted idea of faimess
and right.

We believe the law as pronounced in the Burson
case is clearly distinguishable from the case now
before this court, and *303 that it does not bar the
petitioner from receiving the relief prayed for.
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Waares-ofthe~-opinionthat > uiidef the™ fattial
situation-appearing-in-the-record;-the-triat-court-tost
jurisdiction-to. proceed-with-trial.upon its failure to -
advise .petitioner-<ef--her=right--to-have--the:-court
appoint-connsel-to. defend.her~ Such-failure *was tiot

simply error in procedure, reviewable only by

appeal, but was a denial of a fundamental 3
constitutional right. I

[3]-TIhetiab-eourt-having«tost-furisdiction; - the--
senlengerwandciudgment----are-—void; —and -~ the
imprisonment-of.the.petitioner..illegal:. The-writ-is
allowed. ‘

[4] However, this order of discharge is not a grant
of freedom for every purpose and against every
claim. The petitioner, while entitted to be
discharged from confinement under the unlawful
commitment, is not entitled to absolute freedom,
She is still in the custody of the court. In re Henry,
162 Ohio St. 62, 120 N.E.2d 588.

The indictment against her is still in full force and
the Common Pleas Court of Franklin County still
has jurisdiction of the person and subject matter.

It is, therefore, the order of the court that the
petitioner be delivered to the custody of the Sheriff
of Franklin County, to be returned to the trial court
for further proceedings.

Judgment accordingly.

QUATMAN, P. ], and YOUNGER, J., concur.
Ohio App. 1955

In re Motz

100 Ohio App. 296, 136 N.E.2d 430, 60 0.0. 257
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio,S¢cond District, Clark
County,
STATE of Ohio, Plaintiff-Appellee

V.
Victor L. YOUNGBLOOD, Defendant-Appellant.
No. 05CA0087.

Decided July 28, 2006.

Criminal Appeal from Common Pleas Court.

Stephen Schumaker, Pros. Attorney; Daniel P,
Driscoll, Asst. Pros. Attorney, Springfield, OH, for
plaintiff-appellee.

Linda Joanne Cushman, Springfield, OH, for
defendant,

GRADY,P.J.

*1 {§ 1} Defendant, Victor Youngblood, appeals
from his conviction and sentence for felonious
assault and tampering with evidence.

{1 2} Defendant was indicted on one count of
attempted murder, R.C. 2923.02(A) and 2903.02(A)
, two counts of felonious assanlt, RC,
2903.11{AX1) and (A)(2), one count of having
weapons while under a disability, R.C.
2923.13(A)2), hand one count of tampering with
evidence, R.C. 2921.12(A)1).

{1 3} At his arrsignment on May 9, 2005,
Defendant was represented by court-appointed
counsel, but he requested that he be allowed to
represent himself. On May 12, 2005, Defendant's
appointed counsel withdrew and Defendant then
represented himself at all subsequent court
proceedings in accordance with his expressed
desire, which he repeated at various court
proceedings.

“
|

{1 4 On July 19, 2005, just before tria
commenced, Defendant signed a written waiver of
counsel which acknowledged his right to be
represented by counsel and his desire to waive that
right and represent himself. The waiver form did
not contain any information regarding the nature of
the charges against him, the statutory offenses they
included, the range of allowable punishments,
possible defenses to the charges or circumstances in
mitigation thereof, or any warning about the risks of
self-representation. Neither did the trial court
discuss these matters with Defendant.

{1 5} Defendant was found guilty following a jury
trial of felonious assault and an accompanying
firearm specification, count two, as well as
tampering with evidence, count five. Defendant was
found net guilty of felonious assault as charged in
count three. The having weapons while under
disability charge was dismissed by the State at trial,
and the jury was unable to reach a unanimous
verdict on the attempted murder charge.

{4 6} The trial court sentenced Defendant to
consecutive prison terms of eight years for
felonious assault and five years for tampering with
evidence, plus an additional and consecutive three
years on the firearm specification, for a total
aggregate sentence of sixteen years., Defendant
timely appealed to this court from his conviction
and sentence.

{ 7} The Clark County Prosecutor's Office did
not file a brief in this appeal, and therefore is not
actively defending the conviction obtained in the
trial court. In accordance with App.R. 18(C), in
determining this appeal we will accept Defendant's
statetnent of facts and issues as correct, and will
reverse the judgment if Defendant's brief reasonably
appears to sustain such action.

FIRST ASSIGNMENT OF ERROR
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{J 8} “THE COURT ERRED AND DEPRIVED
DEFENDANT/APPELLANT VICTOR
YOUNGBLOOD OF HIS RIGHT TO COUNSEL
UNDER THE SIXTH AND FOURTEENTH
AMENDMENTS OF THE UNITED STATES
CONSTITUTION AS THE COURT FAILED TO
ENSURE THAT MR. YOUNGBOOOD HAD
MADE A VOLUNTARY, KNOWING, AND
INTELLIGENT WAIVER OF HIS RIGHT TO
COUNSEL, AND A -KNOWING AND
INTELLIGENT DECISION TO REPRESENT
HDBMSELF.”

*2 {4 9} Defendant argues that the trial court did
not make a sufficient inquiry to determine whether
he fully understood and intelligently relinquished
his right to counsel, and therefore his waiver of his
right to counsel is invalid. We agree.

{1 10} The Sixth Amendment guarantees a
defendant in a state criminal trial an independent
constitutional right of self-representation, and that
he may proceed to defend himself without counsel
when he voluntarily, knowingly, and intelligently
clects to do so. State v. Gibson (1976), 45 Ohio
St.2d 366; Faretta v. California (1975), 422 U.S.
806, 95 S.Ct. 2525, 45 L.Ed.2d 562. In order fo
establish an effective waiver of the right to counsel,
the ftrial court must make sufficient inquiry to
determine whether defendant fully understands and
intelligently relinquishes that right. Gibson, at
syllabus.

{9 11} In Von Moltke v. Gillies (1948), 332 U8,
708, 68 S.Ct. 316, 92 L.Ed.309, the United States
Supreme Court discussed waiving the right to
counsel and the serious and weighty responsibility
upon the trial court to determine whether there is an
intelligent and competent waiver by the accused.
The Court stated:

{7 12} “To discharge this duty properly in light of
the sttong presumption against waiver of the
constitutional right to counsel, a-judge. _must
investigate--as-<long..and..as...tharoughly...as»~the
circumstances- of-the- case-before-him-demand. -Fhe-
fact that an accused-may-tell him- that-he-is-informed
of his right to counsel and-desires to.waive.this.right
doeg .. not-: automatically. -end the... judge's

mesponsibility. To..be. yvalid..such..waiver-must<be..
made,_ with. an- apprehension . of - the=nature--of -the
charges,.- the... statutory. ..offenses ..included;.-within
them,... the -.range..s-of-.-allowablews+punishments
thereunder;: possible -defensés - to-thecharges-and
circumstances:=in -mitigation:thereof, ~and-“all --other
faets:..essential-~toa -=broad;-‘unde§smndingwnfszsﬂ1e
whole'indtter. * * * " I/d, a1 723. °

{1 13} CrimR. 44 governs.the procedure for
waiver of counsel in serious offense cases and
requires that the waiver be knowing, intelligent, and
voluntary. The waiver shall be in open court, and
the advice and waiver shall be recorded. Crim.R.
44(C). In serious offense cases, the waiver shall be
in writing, Id.

%ﬂﬁg;ﬁ}k In-StetewrrMarting-163—Ohio-3t:3d-383,
2004-Ohio5471, the Ohic Supreme Court, i
leciding what constitutes a sufficient waiver of
gecused's right to counsel under the Six
Amendment and Article I, Section 10 of the Ohi
Constitution, reaffinned its previous holding i
Gibson, and held in the syllabus that when i
serious offense cases a Defendant elects 1o procee
pro se, the trial court must demonstrate substantia
compliance with Crim.R. 44 by making a sufficien
inquiry to determine whether defendant fully
understood and intelligently relinquished his or he
right to counsel. Citing Gibson, which quotes from
Yon Moltke, the Supreme Court held.

1

*3 {9 15} "To be valid such waiver must be mad
with an apprehension of the nature of the charges
the statutory offenses included within them, th
range of allowable punishments thereunde
possible defenses to the charges and circumstance:
it mitigation thereof, and all other facts essential t
%;P«rggg&gmdmdmg.ap.ft!he@wholev-mattem%ﬁuﬁ
0.

{9 16} In this appeal we must determine whether
the trial court made a sufficient inquiry to determine
that defendant fully understood and intelligently
relinquished his right to counsel and adequately
wamed Defendant of the  perils of
self-representation. Martin, supra. A careful review
of this record reveals that at times during the
arraignment and the subsequent  pretrial
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conferences, the trial court cautioned Defendant that
“the problem is if you're representing yourself,
you're not going to have anyone to turn to,” (T.
5/9/05, at 9) and “a lot of times if's to your benefit if
you have an attorney representing you.” Id. The
court also told Defendant, “if you're ineffective at
trial, that's your own fault,” (T. 7/11/05, at 14), and
“if you conduct a poor cross-examination on State's
witnesses, that's your fault, not mine.” (T. 7/11/08,
at 14-15). Additionally, the court pointed out to
Defendant that it was not the court's responsibility
to give Defendant legal advice, and that Defendant
could not learn how to be a lawyer in just a few
days by spending some time in the law library. (T.
7/11/05, at 15). Just before trial commenced, when
Defendant complained that his witnesses were not
present and that he did not understand that he had to
subpoena his witnesses rather than merely submit a
witness list, the trial court responded: “and therein
lies the problem with representing yourself,” (Trial
T. at 10). On the day of trial, Defendant was
presented a written waiver form by the court and
told: “You need to sign that form ... Right now. We
have a jury waiting.” (T. 17-18).

{1 17} At-me-time-did-the-trial-court.explain or
discuss-with-Defendatit-the-nature~of-the~charges,
the. .statutory: -offenises  included - within - them; -the
rapge.-of -allowable~ punishirtents; -possible~defenses
tosthe:chargesypossible-mitigating-circumstances, or
other. facts-essential to” & broad>understanding. of the
whole..matter, as. required : by..-Von..Moltke, Gibson,
and Martin.

{1 18} Defendant--was-not---given...adequate

‘warnings-~about--the--seriousress—-of -thetrial, the

possible-results-it-could-have for-his-liberty and-life,

and-«-«thew-~dangers ~-and--..disadvantages - of

self-representation; *so+:that--the -recordestablishes
that he.knew:what: he was ‘deing and that his choite
was-made with-eyes-opeén. Mirtin> supra; 4ty 44,

{1[ 19} The -trial -court failed- to- make. a- sufficient
inguiry-to-+determine - whether - Defendunt~firtly
understood and intelligently relinguished-hig fight to
coun$él’” The...court's..admonitions-.to«-Deferidant
concerning~=self-representation, unlike those in
Gibson, supra, demset-comply--with™Vom-Moltke,
supra. And, Defendant's waiver was not put in

writing when it was accepted, but was executed by
Defendant only after the prejudicial effects of his
self-representation had occurred. Therefore, ‘we find
that Defendant did not knowingly and mtelllgently
waive his right to counsel.

*4 {f 20} The first assignmgnt of emor is
sustained. The judgment of the {rial court will be
reversed and the case remanded for a new trial
consistent with this opinion.

4

SECOND ASSIGNMENT OF ERROR

{f 21} “THE COURT ABUSED ITS
DISCRETION IN  SENTENCING MR
YOUNGBLOOD TO MAXIMUM  AND
CONSECUTIVE SENTENCES AS MR
YOUNGBLOOD, APPEARING PRO SE, WAS
DROWSY, CONFUSED, AND ON SLEEPING
AND OTHER MEDICATIONS AT THE TIME OF
SENTENCING AND WAS THEREFORE
DEPRIVED OF HIS RIGHT OF ALLOCUTION.”

THIRD ASSIGNMENT OF ERROR

{f 22} “THE COURT ABUSED ITS
DISCRETION IN HANDING DOWN
MAXIMUM AND CONSECUTIVE SENTENCES
AS THE FINDINGS SUPPORTING THE
SENTENCES ARE NOT SUPPORTED IN THE
RECORD.”

{1 23}These assignments of error, challenging the
validity of Defendant's sentence, are rendered moot
by our disposition of the first assignment of error.
Accordingly, we decline to address them. App.R.

12(A)(1)(c).

BROGAN, JI., and WOLFF, J., concur.

Ohio App. 2 Dist,,2006,

State v. Youngblood

Slip Copy, 2006 WL 2105851 (Ohio App. 2 Dist.),
2006 -Ohio- 3853
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY, .
Court of Appeals of Ohio,Second District, Greene
County.
STATE of Ohio, Plaintiff-Appellee

v.
John P. STUBBS, Defendant-Appellant.
No. 2005-CA-88.

Decided July 28, 2006.

Criminal Appeal from Common Pleas Court.

William F. Schenck, Prosecuting Attorney, by
Suzanne M. Schmidt, Assistant Prosecuting
Attorney, Xenia, OH, for plaintiff-appellee.

Alan D. Gabel, Dayton, OH, for
defendant-appellant,

FAIN, J.

*1 {§ 1} Defendant-appellant John Stubbs appeals
from his conviction and sentence for Carrying a
Concealed Weapon, Having a Weapon Under a
Disability, and Tampering with Evidence. Stubbs
contends that the trial court erred by permitting him
to waive his right to counsel and to represent
himself at trial without first determining whether he
was doing so volumtarily, knowingly and
intelligently. He further contends that the evidence
does not support his conviction for Tampering with
Evidence. Stubbs also claims that the trial court
erred by improperly instructing the jury and by
permitting jurors to pose questions to the witnesses.

{1 2} We conclude that the trial court failed to
comply with the requirements of State v. Martin,
103 Ohio St3d 385, 2004-Ohio-5471, when it
failed to advise Stubbs of the possible consequences
of declining counsel and electing to represent
himself, We further conclude that there is sufficient
evidence in the record to support a conviction for

Tampering with Evidence, and that the jury did not
lose its way in deciding to convict on that charge.
The claim that the trial court erréd with regard to
jury instructions and permitting furors to propound
questions are rendered moot.

{1 3} The judgment of the trial court is Reversed,
and this cause is Remanded for further proceedings
consgistent with this opinion.

I

{9 4} On March 25, 2005, John Stubbs was
arrested and charged with Carrying a Concealed
Weapon, Having a Weapon Under & Disability, and
Tampering with Evidence. At his arraignment,
Stubbs stood silent and did not answer the trial
court's inquiries. The trial court entered a not guilty
plea and asked Stubbs whether he would retain
counsel or seek appointed counsel. When Stubbs
did not respond, the trial court informed him that he
needed to fill out papers before counsel could be
appointed.

{§ 5} On May 31, 2005, Stubbs filed a witnessed
and notarized document in which he informed the
court that he would be “acting in [his] own defense.”
He also filed, pro se, motions to dismiss and to
suppress. A hearing was held on the motions, at
which time the trial court again advised Stubbs to
obtain counsel and informed him that he could seek
to have counsel appointed. Stubbs declined and
stated that he wanted to proceed without counsel.

{Y 6} The case proceeded to trial. At the start of
trial, the court once more asked Stubbs if he wanted
coungel, to which Stubbs made the following reply:
“No, sir. I would not be acting as my own defense
neither. No, I'm not going to defend myself nor am I
going to take and hire counsel.” The trial court then
informed Stubbs that attorney Joseph Coates would
be acting as standby counsel for Stubbs during the
course of trial.
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{§ 7} Foliowing trial, the jury found Stubbs guilty
as charged and the ftrial court sentenced him
accordingly. From his conviction and sentence,
Stubbs appeals.

II

{f 8} The First Assignment of Brror states as
follows: ‘

*2 {§ 9} “THE TRIAL COURT ERRED IN
FAILING TO ADEQUATELY  ADVISE
APPELLANT OF THE DANGERS OF
SELF-REPRESENTATION AND FAILING TO
MAKE A SUFFICIENT INQUIRY ON THE
RECORD TO DEMONSTRATE THAT
APPELLANT MADE AN INTELLIGENT,
VOLUNTARY, AND KNOWING WAIVER OF
HIS RIGHT TO ASSISTANCE OF COUNSEL
UNDER THE SIXTH AMENDMENT OF THE
UNITED STATES CONSTITUTION AND
SECTION 10, ARTICLE 1 OF THE OHIO
CONSTITUTION.”

{1 10} Stubbs contends that the trial court failed to
properly advise him with regard to his right to
counsel, and therefore he did not knowingly,
voluntarily and intelligently waive his right to
counsel.

{9 11} Crim.R. 44(C) provides: “Waiver of
counsel shall be in open court and the advice and
waiver shall be recorded as provided in Rule 22. In
addition, in serious offense cases the waiver shall be
in writing.”

{% 12} A serious offense is defined as any felony
or misdemeanor “for which the penalty prescribed
by law includes confinement for more than six
months.” Crim.R. 2(C).

{9 13} “[W)hen a criminal defendant elects to
proceed pro se, the trial court must demonstrate
substantial compliance with Crim.R. 44(A) by
making a sufficient inquiry to determine whether the
defendant fully understood and intelligently
relinquished his or her right to counsel.” State v.
Martin, 103 Ohic St.3d 385, 2004-Ohio-5471, 9 39

{1 14} A valid waiver “must be made 'with an
apprehension of the nature of the charges, the
statutory offenses included within them, the range
of allowable punishments thereunder, possible
defenses to the charges and pircumstances in
mitigation thereof, and all other facts essential to a
broad understanding of the whole matter.” J/d. at
40, citations omitted. "

{f 15} In this case, the trial court did ask, at every
stage of the proceedings, whether Stubbs would
obtain counsel or seek appointed counsel. The trial
court also informed Stubbs that he would need to
fill out forms in order to have counsel appointed.
The trial court even, on two occasions, told Stubbs
that his interests would be best served by having
counsel, However, there is nothing in the record to
indicate that the trial court made any effort to
determine whether Stubbs understood the nature of
the charges, the penalties or the possible defenses.
In short, the trial court failed to make any of the
determinations deemed essential by the Supreme
Court in Martin, supra.

{% 16} The charges against Stubbs were serious, as
evidenced by the fact that he was sentenced to a
two-year prison term. Thus, the trial court had an
obligation to determine whether Stubbs had 2
sufficient  understanding of the  possible
consequences of declining counsel. We conclude
that the trial court erred by failing to substantially
comply with the requirements of Crim.R. 44. The
First Assignment of Error is sustained.

111

{1 17} The Second Assignment of Emror provides
as follows:

{1 18} “APPELLANT'S CONVICTION FOR
TAMPERING WITH EVIDENCE IS AGAINST
THE  MANIFEST  WEIGHT  AND/OR
SUFFICIENCY OF THE EVIDENCE.”

- *3 {1 19} Stubbs contends that the conviction for

Tampering with Evidence must be reversed because
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CHECK. OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY,
Court of Appeals of Ohio,Eighth District, Cuyahoga
County.
STATE of Ohio Plaintiff-Appellee
v.
Gary T. FORD Defendant-Appellant,
No. 86951.

Decided July 20, 2006.

Criminal appeal from Court of Common Pleas Case
No. CR-464544, Reversed and remanded for new
trial.

William D. Mason, Cuyahoga County Prosecutor,
Christopher ~ Wagner,  Assistant,  Prosecuting
Attorney, T. Allen Regas, Assistant, Prosecuting
Attomney, Cleveland, for Plaintiff-Appellee.

Joseph V. Pagano, Cleveland, for
Defendant-Appellant.

JAMES J. SWEENEY, J.

*1 {f 1} In this appeal, defendant-appellant, Gary
T. Ford (“defendant”), appeals from the judgment
entered pursuant to a jury trial finding him guilty of
tampering with evidence. For the following reasons,
we reverse and remand for a new trial.

{§ 2} A review of the record reveals the following:
On April 8, 2005, defendant was indicted on one
count of tampering with evidence in violation of
R.C. 2921.12, On May 19, 2005, the trial court
appointed assigned counsel to defendant, after
which he pled not guilty to the indictment.

{1 3} The matter proceeded to a jury trial on June
29, 2005. Upon conclusion of the direct
examination of the State’s first witness, defendant
requested to represent himself pro se. The following
is the colloquy between the court and defendant:

:[n
{f 4} “THE COURT: * * * Mr. Gary Ford, it's my
understanding you consulted with your lawyer. It's
your intention to represent yourself. Is that correct?
¥

{45} “DEFENDANT: Correct, '
{4 6} “THE COURT: That's yoyr desire?
{47} “DEFENDANT: Yes, ma‘am.

{1 8 “THE COURT: Thats a decision
intelligently made; is that right?

{99} “DEFENDANT: Yes.

{9 10} “THE COURT: You understand by doing
so you're actually waiving your right to counsel?
You understand that?

{1 11} *DEFENDANT: So I'm not-I couldn't have
legal assistance, that's what you're saying?

{1 12} “THE COURT: No. If it is your request,
the Court will have Mr. Gautner sit there with you
to advise both legally and procedurally how to
conduct the trial. So I'm not saying that, But it's my
understanding that we need both a waiver from you
in court, which is verbal, and we need to also have
you and your lawyer write out a waiver indicating
that you understand your right to counsel and that
you want to waive your right to counsel.

N 13} “DEFENDANT:  QOkay.  That's
understandable, It's a couple things 1 don't
understand. With certain things I will be discussing
why do you always have the jury leave?

{9 14} “THE COURT: Because when we discuss
legal issues we don't discuss them in front of the
jury. The jury's only here to decide the facts of the
case, not to decide the law. You try the law of the
case to the Court. You try the facts of the case to the
jury. So the jury is only here to gather the facts.
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{9 59} On July 1, 2005, the jury returned a verdict
of guilty on the sole count of tampering with
evidence, Defendant was sentenced to five years of
incarceration, a fine of 3250, and three years of
post-release control with mandatory drug testing
and counseling. Defendant timely appeals his
conviction and raises six assignments of error,
which will be addressed out of order where
appropriate.

*4 {§ 60} “I. Appellant was denied his Sixth
Amendment right to counsel because the record
does not establish a valid waiver.”

{§ 61} In his second assignment of ermor,
defendant argues that the trial court's inquiry into
whether he waived his right to counsel was
insufficient to establish that he knowingly,
intelligently, and voluntarily waived his right to
counsel.

{4 62} The Sixth Amendment to the United States
Constitution prevides that defendants shall have the
right to have the assistance of counsel for their
defense. While a defendant has a right to counsel,
the defendant may also waive that right when the
waiver is voluntary, knowing, and intelligent. State
v. Gibson (1976), 45 Ohio St.2d 366, citing Fareita
v. California (1975), 422 U.S. 806, 95 S.Ct. 2525,
45 1.Ed.2d 562.

{§ 63} To establish an effective waiver of right to
counsel, the trial court must make sufficient inquiry
to determine whether defendant fully understands
and intelligently relinquishes that right. Gibson,

supra at paragraph two of the syllabus. Although

there is no Rrescghgd colloguy in which the triai
court and a pro se¢ defendant t engage before a
dw%'h dant may waive bis right to counsel, e cour?
mwmwwy
electing to proceed pro se and that the defendant is
know%' E; mteﬂxfentlj, and voluntarily waiving

el. State v. Mariin, Cuyahoga App.
No. 80198, 2003-Ohio-1499, Specifically, the trial
court must advise the defendant of the nature of the
charges against him, the range of allowable
punishment, the possible defenses, any mitigating
circumstances, and the dangers of
self-representation. See Gibson, supra at 377, citing

Von Moltke v. Gillies (1948), 332 U.S. 708, 68
S.Ct. 316, 92 L.Ed. 309.FNI

3
o

FN1. We are aware of the recent decision
of the 9 District which held that the
factors in Von Molkte are merely dicta for
the court to consider in déciding whether a
defendant has waived his right to counsel.
See State _v._.Ragle ..Summit—App.~No.

ZmMMi-Omoég&““w

0 ,fnll

i s to-follow: the Taw st Tortlt
Obio,Supreme Gourt,

{1 64} This Court has repeatedly addressed the
importance of a defendant’s decision to waive his
right to counsel, stating:

o{f 65} “A court cannot abdicate its responsibility

to sufficiently inform a criminal defendant as to that
defendant's waiver of the right to counsel merely
because that defendant manifests a desire, however
eloquently stated, to represent himself. Nor can the
court satisfy this responsibility by standby counsel.
However laudable, such appointments do not
absolve the trial court from its responsibility to
insure that the defendant is aware of the range of
allowable punishments, the possible defenses to the
charges and circumstances that might serve in
mitigation as well as any other facts that would
demonstrate that the defendant understood the
entire matter.” See State v. Thompson, Cuyahoga
App. No. 85483, 2005-Ohio-6126; State v. Richards
(Sept. 20, 2001), Cuyahoga App. No. 78457. See,
also, State v. Ward Cuyahoga App. No. 81282,
2003-Ohio-3015; State v. Martin, Cuyahoga App.
No. 80198, 2003-Ohio-1499; State v. Jackson
(2001), 145 Ohio App.3d 223; State v. Melton
(May 4, 2000), Cuyahoga App. No. 75792,

*S {1 66} Applying the foregoing analysis to this .

case, we find that the trial court fail ngage in

h_____________sd-m-&_ﬂ_g__’
the necéssary colloguy to_ensur that def
vo i . The ftrial court merely read the
written waiver that defendant had signed. While this

written waiver contained the statutory charge and
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the range of allowable punishments, it did not
contain_any _possible defenses or mifigatin

circumstances that might apply nor the pen:is o%
self-representation, Other than thé cursory reading
of the written waiver, there is nothing in the record
showing any attempt by the trial court to further
explain to the defendant his possible defenses or the
dangers of proceeding to trial without counsel. For
example, the trial court could have warned the
defendant of the seriousness of his waiver of
counsel, that the defendant would be held to the
same rules and criminal procedure as an attorney, or
cautioned defendant against waiving his right to
counsel. ™2 However, the trial court's discussion
with defendant did not include any warnings
whatsoever of the disadvantages or dangers of
séll-Fépresentation before the %’El court accepted
defendanf's waiver of counsel. Rather, the record
shows that the trial court merely engaged in an
extensive explanation that the defendant was
entitled to “competent™ counsel, not the counsel of
his “desire,” FN3

FN2. See, for example, State v. Doyle,
Pickaway App. No. 04CA23,
2005-Ohio-4072, in which the trial court
warned the defendant that “it was a
dangerous course of action to proceed to
trial without a lawyer.” The court also
attempted to make clear to defendant that
he did not understand the legal system to a
degree where he could competently
represent himself.

FN3, Tr. at 216.

{f 67} Under the facts and circumstances of this
case, we find that defendant was prejudiced by the
trial court's failure to ensure that he made a
knowing and voluntary decision to represent
himself, Accordingly, we sustain defendant's second
assignment of error.

Judgment reversed and remanded for a new trial.

Qur resolution of defendant’s second assignment of
error renders moot his remaining assignments of

error,™* and, therefore, we need not address it.

App.R. 12(AX1)(c).

FN4. See appendix. ;j_

It is ordered that appellant recover of appellee his
costs herein taxed.

3
The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this
Court directing the Court of Common Pleas to carry
this judgment into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Appellate Procedure.

FRANK D. CELEBREZZE, Jr, PJ, and
ANTHONY Q. CALABRESE, JIr., I., concur.

N.B. This entry is an announcement of the court's
decision. See App.R. 22(B), 22(D) and 26(A);
Loc.App.R. 22. This decision will be joumalized
and will become the judgment and order of the
coutt pursuant to App.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R.
26(A), is filed within ten (10) days of the
announcement of the court's decision. The time
period for review by the Supreme Court of Ohio
shall begin to run upon the journalization of this
court's announcement of decision by the clerk per
App.R. 22(E). See, also, S.Ct.Prac.R. 112, Section
2(A)(1).

APPENDIX

*6 “l. Appellant was denied a fair trial by the trial
court's decision to allow the admission of irrelevant
and prejudicial evidence about prior drug activity
and the execution of a search warrant that were
totally unrelated to appellant and the charges
against him,

“IIl. Appellant's convictions were not supported by
sufficient evidence and the trial court erred by
denying his motions for acquittal,
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