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(Cottrt of AppeaI,s .orf (04io
EIGHTH APPFS.LATH DISTBJCT

COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
Nos. 87273 & 87274

ANDREA I-IELEN SA.t+TGII.IK, TRUST (#87273)
JESSICA R. STEVENS, ET AL. (#87274)

APPELLANTS

VS.

CAROLE M. RADEY, TRUSTEE &
INDIVIDUALLY

APPELLEE

JUDGMENT:
AFFIRMED IN PART, REVERSED IN PART

AND REMANDED

Civil Appeals from the
Cuyahoga County Court of. Common Pleas

Probate Court Division
Case Nos. 1998 TST 280 and 2004 ADV 96385

BEFORE: Corrigan, J., Rocco, P.J., and Blacknxon, J.

RELEASED: October 26, 2006

J(:)URN?ALIZED: s^rti^ -^ zaos jl^Alilt(illlltllll11lI11Dlliilil^lllfllllll111
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N.B. This entry is an announcement of the court's decision. See App.R. 22(S), 22(D)
and 26(A); Loc.App.R. 22. This decision will be journalized and will become the
judgm ent and order of the court pursuant to App.R. 22(E) unless a'notion for
reconsideration with suppoxting brief, per App.R. 26(A), is filed within ten (10) days of
the announcement of the court's decision. The time period for review by the Supreme
Court of Ohio shall begin to run apon the journalization of this court's announcement
of decision by the clerk per App.:R. 22(E). See, also, S.Ct. I'xac.R. ?I, Section 2(A)(.I).
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MICHAEL J. COIIRTGAIv, J.:

This is an appeal from a declaratory judgment issued by the probate

divi.sion.as to the d:isposition,of certain estate assets.'

Decedent Andrea Sang-.r.ik left her entire estate to her niece, Carol e.Ra dey,

in trust, to provide for the care of her father, Andrew Sanarik. The will stated

that Radey was to "use so much of the income and/or principal of the trust estate

for th.e support, care, and maintenance of my father, Andrew Sangrik, to be

distributed to him. in such proportion and at such tilne as my trust, in her sole

discretion, shall determine." Andrea's will did not provide for any distribution

of t'r.e remaining trust assets after the death of her father, nor did it contain a

resi.dual clause.

Andrew Sangrik executed a last will and testament at the same time as

Andrea. His will provided that in the event he predeceased his daughter

Andrea, all o£ his estate would go to her. The will further provided that in the

event Andrea predeceased him, his estate would go to Radey.

Andrea died in 1997. Pursuant to the terms of her will, P adey became the

trustee of Andrea's estate and transferred the estate into the Andrea Helen

' '1'he cousin.s voluntarily withdrew their third assihnment of error at oral
arg-Lui:ent. We only address assignments of errox one and two.

IrOD6 2 3 P05 6 6
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Sangrik Ta.-u.st. W}lenAndrew died, a question arose as to the distribution. of the

trust. In Case No. 2004 ADV 84678, the court ruled that, by operation of law,

the trustee wa.s required to distribute the corpus to the settlor's heirs at law as

if the settlor had died intestate. No appeal was taken froin this ruling.

Andrea's cousins filed a second declaratory judgment action. in 2004 ADV

96385, asking the court to determine that they qualified as "next of kin" f'or

nurposes of sharing in the trust corpus. Radey opposed her cou.sins, arguing that

Andrea's heirs were determined upon- Andrea's death, and that at the time of

death, ner sole living relative was her father, Andrew. She maintained that

^Mdrew inheri tecl Andrea's estate and the heirs could take only throug:n. tincirew.

A cnagistrate decided, upon cross-motions for summary judgnzent, that

Andrea did not die intestate. He found that her will estab]ished a trust :for the

sole purpose of providing for Andrew's care for tlae remaznder of his life. He

further found that Andrea did not leave the estate to her father ii:. fee simpl.e,

and to find that he was the sole next of kin to the trust remainder would defeat

the clear interition of the trust - to care for Andr.ew during his life only. The

mag-istrate also delued a request by the cousins to have Radey retxioved as

trustee.

The coart sustained Radey's objections to the n2agistrate's decision. It

accepted Ra dey's argument that Andrea'sheirs had to be determined at the time

m@6 2 3 P;Q O5 6 7
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of her death, which made Andrew the sole heir of her estate, inclucling the trust.

Because Andrew's will made Radeyhis sole beneficiary, the court ruled that she

was entitled to the remainder of the trust. The court overruled the cousins'

objections to the magistrate's decision refusing to remove :E?.adey as trustee.

I

The cousins first argue that the court erred by finding Andrew to he the

sole heir of Andrea's estate at the time of her death because that finding

conflicted with the judgment in Case No. 2004 ADV 84678 which determined

thai -kirdrea's heirs at law were the beneficiaries of the txust remainder.

",S izna? judgment or decree rendered upon the merits, without fraud or

collusion, by a court of competent jurisdiction *** is a complete bar to any

subsequent aotion on the same claim or cause of action between the parties or

those in privity with them." Norwood v. McDonald (1943), 142 Ohio St. 299,

paragraph one of the syllabus; Grava a. Parkman Twp. (1995), 73 Oliio St.3d

379, 1995-Oliio-331.

Principles of res judicata do not apply to this case because the court did

not issue a final judgment in the first case which fully determ.ined who the heirs

at law were. 7n the first case, the magistTate defined the issue as:

^T'* whether Andrew Sangrik could devise the assets of the Andrea

Sangrik trust in his will to Carole Radey when he was only a life beneficiary or,

V-%0623 P;6D568
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should the remaining trust assets be distributed to Andrea's heirs at law under

the laws of descent and distribution pursuant to Ohio Revised Code Section

2105.06 because Andrea's will lacks an expressed direction concerning the

clistribution of the remaining trust assets after Andrew's death?"

Civ.R. 54(B) requires the court to resolve all of the claims as to all of the

parties, and its f'ailure, to do so means that there is no final order. Ch.ef Italia.no

Cora. u. Kent State Unau. (1989), 44 Ohio St.3d 86, 88. The magistrate decided,

and the court agreed, that "the Court should order the corpus of the trust of

Andrea Sangrik to be clistributed to her heirs in accardance with the laws of

descent anu distribution." At no point in this ruling did the court. determine

with finality just who those heirs were. In fact, while there is no journal entry

to this effect, the parties appear to agree that the magistrate told them that they

would need to litigate that issue in Case No. 2004 ADV 96385. Conseauently,

the declaratory judgment in the first case did not completely resolve the issue

of who would receive the remainder of the trust. Res ju.dic.ata does not apply.

TT

The cousins next argue that the court erred by finding Andrew to be the

sole heir of Andrea's estate. They maintain that the formation of the trust for

Elndrew's benefit for the duxation of his life meant that he coui.d not be

considered an heir at law under the will at the time of Andrea's death.

A0623 P6Q569
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When construing a will, the sole ptl-rpose of the court is to ascertain and

carry out the intention of the testator. Oliuer a. Bank One, Dayto a, N.A. (1991),

60 Ohio St,3d 32, 34, citing Carr v. Stradley (1977), 52 Ohio St.2d 220,

paragraph one of the syllabus. We derive the intent of a will from the words

used, ancl those words must be giventheir ordinary .meaning, Polen u, Baher, 92

Ohio St.3d 563, 565, 2001-Ohio-3.286.

Item III of Andrea's will states, "I give, devise and bequeath. my entire

estate "' to my cousin, CAROLE RADEY, IN TRUST, for the objccts and

purposes thereinafter specified F" :' (I+;mphasis sic.) The will directed Radeyto

"adtninister th.e entire trust estate for the benefit of my fatiier, ANì -3REW

Sr1^.'VGRIK The "objects and purposes" of the trust was to provide for the

"support, care and maintenance" of Andrew.

Neither party quarrels with the court's first finding: that Andrea's failure

to nrovid.e for the reniainder of the trust, or to incliide a residYla7. clause in lier

will, meant that the remaindc-r of the trust should go to her heirs at law. The

issue is whether the court erred by considering Andrew an heir at law since he

was also the beneficiary of the life trust.

In cases where the settlor fails to make arrangements for the remainder

of a trust, the law implies a second trust. This second, implied trust is held for

the benefit of the grantor or the grantor's heirs at law existing at the time the

vft, a623 PQ057Q.
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second trust is implied. Section 430 of'the Restatement of'Frusts 2d (4 Ed.2001)

states the general rule:

"Where the owner of property gratuitously transi:'ers it upon a trust which

is properly declared but which is full,y performed without exhausting the trust

cstate, the trustee hold.s the surplus upon a resulting trust for the transfercr or

hi.s estate, unless the transferor properly manifested an intention that no

resulting trust of the surplus should arise:'

Illustration 3 to Comment g of Section 430 is directly on point: "A

bequeaths $ 10,000 to B in. trust to pay the income to C for life. There is a

res ultiizg trust of the principai. of the trust fund after C's death to A's next of kin

or residuary legatee." See, also, IV Scott, The Law of Trusts (2 Ed.1956), Section

430, 2985-2986.

"Next of kin" for these purposes is defined as those next of kin remaisung

at the formation of tlie resulting trust, not those existint,r at tlie tiiine the initi aJ

trust was settled. Were we to accept the court's position, it would imply that

Andrew's rights as an heir somehow vested before the creation of the trust which

gave rise to his supposed right as an heir. Andrew's beneficial. right as an heir

did not, and could not, arise until such time as the resulting trust itself canie

into existence. Since Andrew predeceased the formation of the resulting trust,

he cannot be considered an heir at law.

N^;.^iG23 P:G 0 571
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We find that the court erred in finding Andrew to be the sole beneficiary

of the resulting trust. As a matter of law, only those heirs at law existing at the

tiln e the resulting trust came into being (that is, on the date of Andrew's death)

can be considered heirs at law. It is undisputed that those heirs at law are

Andrea's surviving blood relatives, including Radey. We therefore reverse the

court's summary judgment and remand with instructions to divide the

remainder of the trust consistent with this opinion.

Affirmed in part, reversed in part and remanded.

Costs assessed against Trustee.

it is c rdered that a special mandate be sent to said court to carry this

judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 oi the Rules of Appellate Procedure.

PATRICIA ANN BLACKMON, J., CONCURS
KENNETH A. ROCCO, P.J., DISSENTS WITH
SEPARATE OPINION

H10623 R0572
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K1_.NNETH A. ROCCO, DISSENTING:

Andrea Sangrik's will did not completely dispose of her assets. She did not

prov de for the disposition of the remainder of the trust res after her father's

death, nor did she include a residuary clause in her will. Because it was clear

at the time of her death that there would be residual undi.sposed assets, these

assets properly belong to her next of kin at the tiine of her death. See Williams

v. Lerl.better (1950), 87 Ol.lio App. 171, 182.

"[VJ]here intestacy or partial intestacy results from the faiiure, in whole

or in part, of a testamentaxy trust, the property'remaining in the hands of the

trustee upon termination of the trust passes by force of the statute of descent to

the heirs of the testator as of the date of his death, or to those who can trace

title through such heirs." Estate ofRoulac (1977), 68 Cal. App.3d 1026, 1031-32

(citing (n'iZZia.nas a. .Ledbetter, supra, and authorities from sever•al other

j u3•i sdictiolis) .

The majority suggests that "Andrew's beneficial right as an heir dici not,

and could not, arise until such time as the resulting trust itself calne into

existcnce.° I must disagree. As Andrea's next of kin, Andrew was the heir of the

residue of her estate under the law of descent and distribution from the time of

her death. R.C. 2105.06, This interest could not vest until the trust was fully

performed and the extent of the residue becanle known, but it existed

BI:0623 Pfl0573
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nonetlael.ess. Naming Andrew as the trust benei'iciarp in kzer will did not divest

l im cf his rights under the laws of descent and distribution. Cf. In re

Underwood (April 26, 1990), Scioto App. No. 1838.

For these reasons, I would affi.rm the trial court's judgment.

V0523 P00574
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