
In The
SUPREME COURT OF OHIO

Industrial Energy Users, Ohio, et al.,

Appellants,

V.

The Public Utilities Commission of Ohio,

Appellee.

Case No. 06-1594

On appeal from the Public Utilities Com-
mission of Ohio, Case No. 05-376-EL-
UNC, In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Recover Costs Associated with the Ultimate
Construction and Operation of an Inte-
grated Gasification Combined Cycle Elec-
tric Generating Facility.

MERIT BRIEF
SUBMITTED ON BEHALF OF APPELLEE,

PUBLIC UTILITIES COMMISSION OF OHIO

Samuel C. Randazzo(0016386)
Counsel of Record
Lisa G. McAlister (0075043)
Daniel J. Neilsen (0076377)
McNees Wallace & Nurick LLC
21 East State Street, 17`h Floor
Columbus, OH 43215
(614) 469-8000
Fax: (614) 469-4653
samna,mwncmh.com
lmcalister(@,mwncmh.com
dneilsen@mwncmh.com

Counsel for Appellant,
Industrial Energy Users-Ohio

Kathy J. Kolich (0038855)
Counsel of Record
FirstEnergy Service Company
76 South Main Street
Akron, OH 44308
(330) 384-4580
Fax: (330) 384-3875
kikolicha.firstenerQVco .com

Jim Petro (0022096)
Ohio Attorney General

Duane W. Luckey (0023557)
Senior Deputy Attorney General

Thomas W. McNamee (0017352)
Counsel of Record
John H. Jones (0051913)
Assistant Attorneys General
Public Utilities Section
180 East Broad Street, 9th Fl
Columbus, OH 43215-3793
(614) 466-4397
FAX: (614) 644-8764
duane.luckeva,nuc.state.oh.us
thomas.mcnatnee@puc.state.oh.us
j ohn. j one s(n̂ ,nuc. s tate. oh.us

Counsel for Appellee,
oThe Public

r&t""

Counsel for Appellant,
FirstEnergy Solutions Corp.

DEC 22 2006

MARCIA J. MEfVGEL, CLERK
SUPREME COURT OF OHIO



David F. Boehm (0021881)
Counsel of Record
Michael L. Kurtz(0033350)
Kurt J. Boehm (0076047)
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati, Oh 45202
(513) 421-2255
Fax: (513) 421-2764
dboehm@BKLlawfirm.com
mkurtzna,BKLlawfirm.com
kboehma,BKLlawfirm.com

Counsel for Appellant
Ohio Energy Group

Janine L. Migden-Ostrander (0002310)
Consumers' Counsel
Jeffrey L. Small (0061488)
Counsel of Record
Kimberly W. Bojko (0069402)
Assistant Consumers' Counsel
Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
(614) 466-8574
Fax: (614) 466-9475
jsinalla,occ.state.oh.us
kbojko@occ.state.oh.us

Counsel for Appellant,
Office of the Ohio Consumer's Counsel

David C. Rinebolt (0073178)
Counsel of Record
Ohio Partners for Affordable Energy
231 West Lima Street
P.O. Box 1793
Findlay, OH 45839-1793
(419) 425-8860
Fax: (419) 425-8862
drineboltna.aol.com

Marvin I. Resnik(0005695)
Counsel of Record
Kevin F. Duffy (0005867)
American Electric Power Service Corp.
1 Riverside Plaza, 29`" Floor
Columbus, OH 43215
(614) 716-1606
Fax: (614) 716-2950
miresnikna ae .n com
kfduffy@aep.com

Daniel R. Conway (0023058)
Porter, Wright, Morris & Arthur LLP
41 South High Street, 30" Floor
Columbus, OH 43215
(614) 227-2277
Fax: (614) 227-2100
dconway&orterwrihg t.com

Counsel for Intervening Appellee,
Columbus Southern Power Company
and
Ohio Power Company

Counsel for Amicus Curiae,
Ohio Partners for Affordable Energy



TABLE OF CONTENTS
Page

TABLE OF AUTHORITIES ............................................................................................. iv

INTRODUCTION ...........................................................................................................................1

STATEMENT OF THE FACTS AND CASE .................................................................................3

ARGUMENT ............. ......................................................................................................................9

Proposition of Law No. I:

Rate increase provisions of Chapter 4909 Ohio Revised Code have
no application to the provision of provider of last resort services
through a rate stabilization plan which delivers market-based
standard service offer but if they do, the Commission substantially
complied with them. Constellation NewEnergy, Inc. v. Pub. Util.
Comm'n, 104 Ohio St. 3d 530, 820 N.E.2d 885 (2004) . .........................................9

Proposition of Law No. II:

Chapter 4928 pennits the Connnission to authorize amounts for the
provision of provider of last resort service outside a Chapter 4909
rate increase case. Constellation NewEnergy, Inc. v. Pub. Util.
Comm'n, 104 Ohio St. 3d 530, 820 N.E.2d 885 (2004);
Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 300,
856 N.E.2d 213 (2006) ...........................................................................................11

A. The Commission is not re-regulating generation ...................................................11

1. Distribution ancillary service is subject to continuing
regulation . ..................................................................................................11

2. The Commission's order only concerns distribution
ancillary service . ........................................................................................15

B. The existing market-based Standard service offer is not affected . ........................17

1. The rate stabilization order both establishes a market-based
standard service offer and allows adjustments ...........................................18

2. The order below complies with the rate stabilization order .......................18

C. There is no violation of any corporate separation requirement as
none applies . ..........................................................................................................20

i



TABLE OF CONTENTS (cont'd)
Page

Proposition of Law No. III:

A Commission order should be affirmed when it explains the
reasoning used and is supported by facts. Ohio Rev. Code Ann. §
4903.09 (Anderson 2006), App. at 62 ....................................................................21

A. The Connnission has explained its reasoning ........................................................21

B. The record supports the need to take action to support reliability .........................24

1. Obsolescence ..............................................................................................24

2. Environmental Risk ...................................................................................26

C. Newly constructed plants must be environmentally sound ....................................28

D. The order addresses a real problem in a reasonable way .......................................29

Proposition of Law No. IV: ...........................................................................30

IEU-Ohio's requested relief is prohibited by Keco. Keco
Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio
St. 254 (1957) .........................................................................................................30

CONCLUSION ..............................................................................................................................33

PROOF OF SERVICE ...................................................................................................................35

APPENDIX PAGE

In re Ohio Edison Co., et al., Case Nos. 03-2144-EL-ATA (Opinion and Order)
(June 9, 2004) ...................................................................................................................................1

Ohio Rev. Code Ann. § 4903.09 (Anderson 2006) ...................................................................62

Ohio Rev. Code Ann. § 4903.16 (Anderson 2006) .............. .....................................................62

Ohio Rev. Code Ann. § 4905.09 (Anderson 2006) ............. ......................................................62

Ohio Rev. Code Ann. § 4909.15 (Anderson 2006) ................ ...................................................62

Ohio Rev. Code Ann. § 4928.01 (Anderson 2006) ............. ......................................................66

Ohio Rev. Code Ann. § 4928.02 (Anderson 2006) ...................................................................70

Ohio Rev. Code Ann. § 4928.03 (Anderson 2006) ...................................................................71

Ohio Rev. Code Ann. § 4928.04 (Anderson 2006) ...................................................................71

Ohio Rev. Code Ann. § 4928.05 (Anderson 2006) ...................................................................72

ii



TABLE OF CONTENTS (cont'd)
Page

Ohio Rev. Code Ann. § 4928.14 (Anderson 2006) ...................................................................73

Ohio Rev. Code Ann. § 4928.17 (Anderson 2006) ...................................................................74

iii



TABLE OF AUTHORITIES
Page(s)

Cases

Constellation NewEnergy, Inc. v. Pub. Util. Comm'n, 104 Ohio St. 3d 530,
820 N.E.2d 885 (2004) ................................................................................... 8, 9, 11, 20

Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 300, 856
N.E.2d 213 (2006) ........................................................................................................ 11

Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St.
254 (1957) ......................................................................................................... 30, 31, 33

Statutes

Ohio Rev. Code Ann. § 4903.09 (Anderson 2006) ..................................................... 21, 24

Ohio Rev. Code Ann. § 4903.16 (Anderson 2006) ........................................................... 30

Ohio Rev. Code Ann. § 4909.15 (Anderson 2006) ..................................................... 14, 15

Ohio Rev. Code Ann. § 4928.01 (Anderson 2006) ....................................................... 6, 13

Ohio Rev. Code Ann. § 4928.02 (Anderson 2006) ................................................. 6, 12, 21

Ohio Rev. Code Ann. § 4928.03 (Anderson 2006) ................................................. 6, 11, 12

Ohio Rev. Code Ann. § 4928.04 (Anderson 2006) ............................................................. 6

Ohio Rev. Code Ann. § 4928.05 (Anderson 2006) ................................................. 6, 12, 13

Ohio Rev: Code Ann. § 4928.14 (Anderson 2006) ................................................. 7, 18, 32

Ohio Rev. Code Ann. § 4928.17 (Anderson 2006) ........................................... 6, 14, 20, 21

Other Authorities

In re Ohio Edison Co., et al., Case No. 03-2144-EL-ATA (Opinion and
Order) (June 9, 2004) ...................................................................................................... 7

In re The Dayton Power and Light Co., Case No. 02-2779-EL-ATA
(Opinion and Order) (September 2, 2003) ...................................................................... 7

In the Matter of the Application of Columbus Southern Power Company
and Ohio Power Company for Approval of a Post Market Development
Period Rate Stabilization Plan, Case No. 04-169-EL-UNC (Opinion
and Order) (January 26, 2005) ........................................................................ 5,7, 18,32

In the Matter of the Application of Columbus Southern Power Company
and Ohio Power Company for Authority to Recover Construction and
Operation of an Integrated Gasification Combined Cycle Electric
Generating Facility, Case No. 05-376-EL-UNC (Entry on Rehearing)
(June 28, 2006) ................................................................................................... 9, 20, 31

In the Matter of the Application of Columbus Southern Power Company
and Ohio Power Company for Authority to Recover Costs Associated
with the Ultimate Construction and Operation of an Integrated
Gasification Combined Cycle Electric Generating Facility, Case No.
05-376-EL-UNC (Opinion and Order) (April 10, 2006) ....................................... passim

iv



In The
SUPREME COURT OF OI3IO

Industrial Energy Users, Ohio, et al., Case No. 06-1594

On appeal from the Public Utilities
Appellants, . Commission of Ohio, Case No. 05-376-
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INTRODUCTION

There is a threat in Ohio. The threat is not immediate but it is serious and real.

The viability of our electric distribution system and its ability to deliver the safety net of

provider of last resort service to customers is in question. A distribution system needs

more than wires to function; it needs energy and support services to allow the system to

be charged and stable. This is the fundamental prerequisite to the delivery of energy,

whether from a competitive supplier or from the utility itself, through that system to cus-

tomers. The facilities needed to maintain an electrically stable distribution system are

wearing out and challenged by environmental regulation. They will become inadequate.



There will, if nothing is done, come a time when the system will no longer function. This

is the reality, the only question is when.

The Commission, as is its duty, has taken this problem in hand. It has authorized

AEP to collect from customers a limited amount of money to be spent developing a plan,

including economic analyses and consideration of alternative means, to address this long-

term threat. This limited amount of money is to be credited against amounts the company

was already authorized to collect as part of its Rate Stabilization Plan. When AEP pre-

sents the results of its analysis to the Commission in a future proceeding, the Commission

will be in a position to determine most of the questions that worry the appellants-should a

plant be built or should the company buy services in the market; if it should build, what

sort of plant; should conditions be imposed on its use; should ratepayers bear some or all

of the costs; how should these costs be borne? These are all questions for the future.

Although much argument appears in the appellants' briefs on these topics, they are

entirely premature. The Commission did a limited thing for a limited purpose.

In short, the Commission was faced with a real problem and only AEP's proposal

to deal with it. Although the Commission requested other proposals, none was presented.

All the Commission got was this multi-party appeal. A multi-party appeal will not keep

the electric distribution system stable and functioning. That takes planning, exactly the

planning that the Commission's order supports. The Commission does not have the lux-

ury of waiting until the crisis hits. It needed to take limited, sensible action now. It did

so and should be affirmed.

2



STATEMENT OF THE FACTS AND CASE

This appeal arises from the Commission's decision granting a cost recovery mech-

anism for the first phase of a three-phase Application filed March 18, 2005, by Columbus

Southern Power Company (CSP) and Ohio Power Company (Ohio Power) (collectively

AEP, AEP Companies or Companies) to provide for the design, construction and opera-

tion of a 629 [net] megawatt (MW) integrated gasification combined cycle (IGCC)1 elec-

tric generation facility in Meigs County, Ohio. In the Matter of the Application of

Columbus Southern Power Company and Ohio Power Company for Authority to Recover

Costs Associated with the Ultimate Construction and Operation of an Integrated Gasifi-

cation Combined Cycle Electric Generating Facility, Case No. 05-376-EL-UNC (herein-

after "In re AEP") (Opinion and Order at 3) (April 10, 2006), IEU-Ohio App. at 12, FE

App. at 28, OEG App. at 31, OPAE Supp. at 17, OCC App. at 29.2 The Companies'

Application seeks to recover costs of the IGCC facility in three phases to continue

throughout the commercial life of the facility. Id. But it is premature to discuss in this

i

2

This is a new electric generating plant technology which is powered by coal.
Although the plant uses coal, the coal is not burned as in a traditional plant. Rather the
coal is converted into gas, primarily hydrogen, and the newly created gas is then used to
fuel a combined cycle turbine. Although this gasification also creates carbon dioxide, the
nature of the plant is such that this carbon dioxide may be removed prior to combustion
relatively easily. A more detailed discussion of the technology can be found in the
record at AEP Ex. No. 4 (Testimony of M. Mudd) at BHB/MJM Ex. 1(White
Paper), Sec. Supp. at 6-31.

Hereinafter, to improve the readability of this brief, corresponding references to
appellants' appendices and/or supplements will be entered as footnotes. References to
appellants' appendices and supplements are as follows: IEU-Ohio App. at
(Industrial Energy Users-Ohio); IEU-Ohio Supp. at _; OEG App. at _(Ohio Energy
Group); OEG Supp. at ___; OCC App. at _(Office of the Ohio Consumers' Counsel);
OCC Supp. at _; FE App. at _(FirstEnergy Solutions); OPAE Supp. at _(Ohio
Partners for Affordable Energy).

3



appeal the second and third phases of the Application, which concern carrying costs on

the cumulative investment in the generating facility and actual capital costs, respectively,

because the Commission deferred its decision on these phases and costs to the next pro-

ceeding. Id. at 11-12, 23.3

Motions to intervene by Appellants Industrial Energy Users-Ohio (IEU), Ohio

Energy Group (OEG), FirstEnergy Solutions Corporation (FirstSolutions), and Ohio

Consumers' Counsel (OCC) were granted by the Commission below. Id. at 3-4 4 The

parties filed witness testimony in the case. Id. at 4.5 Subsequently, local public hearings

were held in Hilliard, Canton, and Pomeroy, Ohio. Id. Over 100 people attended the

hearing in Pomeroy, where the plant is planned for construction. Id. Thirty people testi-

fied and twenty-six of them supported the project; including Senator Joyce Padgett and

Representative Jimmy Stewart. Id.

An evidentiary hearing commenced on August 8, 2005, and continued each busi-

ness day through August 16, 2005. Id. at 5.6 Initial briefs were filed by the parties on

September 20, 2005, and reply briefs were filed no later than October 11, 2005. Id. The

Commission, by an Opinion and Order filed April 10, 2006, granted the Companies

request for a cost recovery mechanism, as modified by the Commission, for the first

3

4

5

6

IEU-Ohio App. at 20-21, 32, FE App. at 36-37, 48, OEG App. at 39-40, 51,
OPAE Supp. at 25-26, 37, OCC App. at 37-38, 49.

IEU-Ohio App. at 12-13, FE App. at 28-29, OEG App. at 31-32, OPAE Supp. at
17-18, OCC App. at 29-30.

IEU-Ohio App. at 13, FE App. at 29, OEG App. at 32, OPAE Supp. at 18, OCC
App. at 30.

IEU-Ohio App. at 14, FE App. at 30, OEG App. at 33, OPAE Supp. at 19, OCC
App. at 31.

4



phase of the IGCC project. The appellants filed applications for rehearing. The Com-

niission, by Entry on Rehearing filed June 28, 2006, denied the appellants' applications

for rehearing. Appellants timely filed their notices of appeal.

The Commission's approval of the Companies estimated cost of $23.7 million for

the first phase will recover preconstruction costs, such as engineering and scoping study,

through a 12-month bypassable generation surcharge applied to the Companies' standard

service rate schedules approved in their rate stabilization plan proceeding (RSP) (In the

Matter of the Application of Columbus Southern Power Company and Ohio Power Com-

pany for Approval of a Post Market Development Period Rate Stabilization Plan, Case

No. 04-169-EL-UNC (Opinion and Order) (January 26, 2005) (RSP Order)). Id. at 11.'

The costs the Commission approved for the first phase began applying to customers' bills

on July 1, 2006 for a 12-month period or until mid-2007. In re AEP (Finding and Order

at 3) (June 28, 2006).8 The IGCC facility benefits AEP's customers in the long-term with

cheaper rates and reliable service, the local economy, the Ohio Coal Industry and clean

coal technology.

The Application, the Commission concluded, is about providing distribution ancii-

lary services to support the Companies distribution function. In re AEP (Opinion and

Order 17) (April 10, 2006).9 It is the Commission's obligation to assure reliable distri-

7

8

9

IEU-Ohio App. at 20, FE App. at 36, OEG App. at 39, OPAE Supp. at 25, OCC
App. at 37.

IEU-Ohio App. at 77, OCC App. at 50-B.

IEU-Ohio App. at 26, FE App. at 42, OEG App. at 45, OPAE Supp. at 31, OCC
App. at 43.
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bution service under R.C. 4928.02(A), and noncompetitive retail electric services are sub-

ject to the regulation of this Commission under R.C. 4928.05(A)(2). Id. The Commis-

sion held that Ancillary service is not listed as competitive under R.C. 4928.03; nor has it

been declared competitive under R.C. 4928.04, by the Commission. Id. Since ancillary

service meets neither test for being competitive under R.C. 4928.01(B), it is a

noncompetitive retail electric service subject to the continuing regulation of the Commis-

sion under R.C. 4928.05(A).

It was clear to the Commission that ancillary services require generating plant.

Accordingly, it found that SB 3 contemplated that an Electric Distribution Utility (EDU),

like the AEP Companies, would provide ancillary service from generating plant at least

until such time as the Commission found that the market conditions had developed suffi-

ciently to allow a declaration of competitiveness. In re AEP (Opinion and Order at 18)

(April 10, 2006).10 The Commission could then relinquish its regulatory obligations as to

retail ancillary service, under R.C. 4928.04(A), if there is effective competition and avail-

able alternatives. Id. The Commission found no blanket requirement in SB 3 that an

EDU may not own generation assets and that R.C. 4928.17(E) confirms that there are cir-

cumstances in which ownership and control of generation assets is necessary to support

the EDU's distribution function. Id. at 14.1 t

10

iI

IEU-Ohio App. at 27, FE App. at 43, OEG App. at 46, OPAE Supp. at 32, OCC
App. at 44.

IEU-Ohio App. at 23, FE App. at 39, OEG App. at 42, OPAE Supp. at 28, OCC
App. at 40.

6



The Commission recognized that Divisions (A) and (B) of R.C. 4928.14 require

the Companies to fulfill provider of last resort (POLR) responsibilities after the Market

Development Period (MDP) (RSP Order at 27).12 In re AEP (Opinion and Order at 13)

(April 10, 2006) .13 The Commission specifically noted in the RSP Order that the Com-

panies are the POLR to consumers who either fail to choose an alternative supplier or

who choose to return to them after taking service from another generation supplier. Id.

Consistent with that obligation to serve, the AEP Companies' responsibility extends to

having sufficient capacity to meet unanticipated demand beyond ensuring capacity to

serve non-switching or returning customers whose requirements may be readily pre-

dicted. Id.

The Commission, consistent with past precedent, found that an EDU's POLR

responsibility imposes necessary costs that warrant compensation. RSP Order at 27;14In

re The Dayton Power and Light Co., Case No. 02-2779-EL-ATA (Opinion and Order at

28) (September 2, 2003);15 In re Ohio Edison Co., et al., Case No. 03-2144-EL-ATA

(Opinion and Order at 23-24) (June 9, 2004), App. at 25-26; In re AEP (Opinion and

Order at 13) (April 10, 2006).16 The Commission further noted that the Ohio Supreme

Court previously confirmed the EDU's POLR responsibility and the lawfulness of estab-

12

13

14

ls

16

IEU-Ohio App. at 245, OCC Supp. at 206.

IEU-Ohio App. at 22, FE App. at 38, OEG App. at 41, OPAE Supp. at 27, OCC
App. at 39.

IEU-Ohio App. at 245, OCC Supp. at 206.

IEU-App. at 286.

IEU-Ohio App. at 22, OEG App. at 41, FE App. at 38, OPAE Supp. at 27, OCC
App. at 39.

7



lishing a separate charge for recovering the costs of fulfilling that obligation in

Constellation NewEnergy, Inc. v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 820 N.E.2d

885 (2004). Id. at 18."

The Commission found that the statutory scheme of SB 3 does contemplate that

the EDU would provide services from generating plant to provide "ancillary service" as it

relates to POLR service. Id. The Commission reasoned that distribution reliability is a

core concern and the EDU's POLR function is a distribution-related service. Id. The

EDU is the only entity that can fill the POLR obligation, because it operates the distribu-

tion wires and these wires must remain charged for connected customers to receive ser-

vice; the EDU must have capacity available ancillary to the provision of the distribution

service. Id.

The Commission found that it has the authority to approve a mechanism that

grants recovery of the costs of the IGCC plant. Id. This facility is necessary to allow the

Companies to provide a firm supply of generation service to its Ohio customers under its

market-based standard service offer. Id. at 3.18

17

18

IEU-Ohio App. at 27, OEG App. at 46, FE App. at 43, OPAE Supp. at 32, OCC
App. at 44.

IEU-Ohio at 12, OEG App. at 31, FE App. at 28, OPAE Supp. at 17, OCC App. at
29.

8



ARGUMENT

Proposition of Law No. I:

Rate increase provisions of Chapter 4909 Ohio Revised
Code have no application to the provision of provider of
last resort services through a rate stabilization plan
which delivers market-based standard service offer but if
they do, the Commission substantially complied with
them. Constellation NewEnergy, Inc. v. Pub. UtiZ Comm'n,
104 Ohio St. 3d 530, 820 N.E.2d 885 (2004).

Appellants devote significant time to arguing that the Commission did not comply

with the rate increase provisions of chapter 4909.19 Little point is served by this discus-

sion. The Commission stated "The Commission agrees with AEP-Ohio that the rate-

making statutes are not applicable in this proceeding." In re AEP (Entry on Rehearing at

¶ 30 at 11) (June 28, 2006).20 Thus, it is true that the Commission did not set out to com-

ply with law that is not applicable.

Having recognized that the ratemaking statutes do not apply, does not mean that

the parties were in some way deprived. The parties received notice that a rate increase

was requested with all details of how that rate increase might work. The parties received

ample opportunities for discovery which they utilized. The companies did not submit the

Standard Filing Requirements21 but there was no need for this information. The com-

panies' rates could not include any amounts to address this provider of last resort ancil-

lary service need because the problem is entirely new, being a creation of electric

19

20

21

IEU Proposition I, FESOL Proposition II, OEG Propositions 3 and 4, OCC
Propositions 2A and 2B.

OEG App. at 22, FE App. at 19, IEU-Ohio App. at 68, OCC App. at 20.

A group of filings outlining the company's books of account.

9



restructuring. The lack of a plan to address the ancillary service need was the problem

the Commission identified. Therefore, the company books, although available to the

parties through discovery, ultimately made no difference and so the lack of the Standard

Filings has no significance. There was no document entitled "Staff Report of Investiga-

tion" but the Staff did appear and present its view of the company application through

testimony and brief just as would have occurred had this been a rate increase case. A

seven day hearing was held with cross-examination of multiple witnesses. Briefs and

reply briefs were submitted.

All in all, the differences between this case and a rate increase proceeding are very

difficult to identify and, ultimately, unimportant. If the Court should take the view that

the rate case provisions of the Revised Code should have been followed more closely by

the Commission, the order below should still be affirmed. Although the Commission

believed, and believes, that the rate increase section of Chapter 4909 did not apply, the

Commission nonetheless provided the parties with sufficient process that they were not

harmed by the difference. The Commission should be found to have substantially com-

plied with those requirements pursuant to R.C. 4905.09.

10



Proposition of Law No. II:

Chapter 4928 permits the Commission to authorize
amounts for the provision of provider of last resort service
outside a Chapter 4909 rate increase case. Constellation
NewEnergy, Inc. v. Pub. UtiL Comm'n, 104 Ohio St. 3d
530, 820 N.E.2d 885 (2004); Consumers' Counsel v. Pub.
UtiL Comm'n,111 Ohio St. 3d 300, 856 N.E.2d 213 (2006).

The various parties argue that the Commission's order below violates Chapter

4928 in different ways. These arguments will be refuted in the following sections. In

fact Chapter 4928 is the source of the Commission's authority.

A. The Commission is not re-regulating generation.

Appellants spend much time arguing that the order below is some sort of effort to

re-regulate the competitive regulation of electricity.22 These arguments only underscore

the Appellants failure to understand both the controlling law and the Commission's order.

1. Distribution ancillary service is subject to continu-
ing regulation.

SB 3 fundamentally reformed the regulation of electricity in Ohio and changed the

regulatory role of the Commission vis-a-vis generating facilities. It is quite correct, as the

Commission noted, that the provision of retail electric generation service is a competitive

matter no longer subject to rate regulation by the Commission. In re AEP (Opinion and

Order at 17) (April 10, 2006);23 Ohio Rev. Code Ann. § 4928.03 (Anderson 2006), App.

22

23

The arguments are found in OCC Proposition of Law 1A and 2F2, FESOL
Proposition of Law IC and IA, OEG Proposition of Law 1, and OPAE Proposition of
Law A.

IEU-Ohio App. at 26, OEG App. at 45, FE App. at 42, OPAE Supp. at 31, OCC
App. at 43.

11



at 71. This is where the Appellants make their first fundamental error. They reason that,

since retail electric generation service is no longer regulated by the Commission and

retail electric generation service comes from power plants, the Commission no longer can

have any legitimate regulatory interest in power plants. While it is true that power plants

produce the electric energy which, when sold, is retail electric generation service, they

also can provide another service, distribution ancillary services. This function of power

plants remains subject to regulatory control by the Commission. Appellants simply do

not acknowledge the reality that power plants can fulfill multiple roles, one regulated and

another not. Thankfully, the General Assembly recognized that there are functions of

power plants that need to continue to be subject to regulation and Commission oversight,

at least for a period of time, even after the primary function of those power plants has

been deregulated.

It is the Commission's obligation to assure reliable distribution service. Ohio Rev.

Code Ann. § 4928.02(A) (Anderson 2006), App. at 70. To this end, non-competitive

retail electric services remain subject to the regulation of this Commission. Ohio Rev.

Code Ann. § 4928.05(A)(2) (Anderson 2006), App. at 72. Non-competitive retail electric

services are defmed as components of retail electric service which neither have been

declared competitive by this Commission (and no services have been declared competi-

tive) nor are declared competitive by statute. Statute declares retail electric generation,

aggregation, power marketing, and power brokerage services to be competitive. Ohio

Rev. Code Ann. § 4928.03 (Anderson 2006), App. at 71. Distribution ancillary service is

not listed as competitive by statute. Id. Further, although it is included within the list of

12



components which could be declared competitive by the Commission, it has not been

declared competitive. Ohio Rev. Code Ann. § 4928.05(A) (Anderson 2006), App. at 72.

Since distribution ancillary service meets neither test for being competitive, it is a non-

competitive retail electric service subject to the continuing regulation of the Commission.

Ohio Rev. Code Ann. § 4928.01(B) (Anderson 2006), App. at 70.

Thus, it is clear that distribution ancillary service is subject to regulatory control

by the Commission. We must now understand what it is. Distribution ancillary services

consist of all those background sorts of activities which are needed for the distribution

system be functional and are defmed as:

"Ancillary service" means any function necessary to the pro-
vision of electric transmission or distribution service to a
retail customer and includes, but is not limited to, scheduling,
system control, and dispatch services; reactive supply from
generation resources and voltage control service; reactive
supply from transmission resources service; regulation ser-
vice; frequency response service; energy imbalance service;
operating reserve-spinning reserve service; operating reserve-
supplemental reserve service; load following; back-up supply
service; real-power loss replacement service; dynamic sched-
uling; system black start capability; and network stability ser-
vice.

Ohio Rev. Code Ann. § 4928.01(A)(1) (Anderson 2006), App. at 66. While the intimate

details of the constituent services might be complicated, it is quite obvious that "reactive

supply from generation sources" requires a generation source. "Back-up supply service"

had better have a power plant associated or there won't be any back-up supply. Without

real power from a power plant there could be no "real-power loss replacement service".

The Commission determined that these functions require generating plant and this is sim-

13



ply true. In re AEP (Opinion and Order at 18) (April 10, 2006).24 It is obvious that the

General Assembly preserved a regulatory role for the Commission as regards these

limited functions associated with generating plant.

Some might suggest that, although the Commission retains regulatory control over

some generation-related services, the utilities may not own the generating plant to supply

these services. No such liniitation exists. Utilities may continue to own generation

facilities but if the companies choose to supply a competitive service, they must comply

with a Commission-approved corporate separation plan. Ohio Rev. Code Ann. §

4928.17(A) (Anderson 2006), App. at 74. Lest there be any doubt that the General

Assembly intended that utilities could retain ownership of, and even construct, generating

plant the experience of CWIP is instructive.

CWIP, it will be remembered, allowed for rate recovery of partially constructed

utility facilities. Ohio Rev. Code Ann. § 4909.15(A)(1) (Anderson 2006), App. at 62-64.

Although the language of the section was general, CWIP essentially only applied to elec-

tric generating plant because such plants were the facilities with a long enough construc-

tion period to warrant the temporary, partial rate treatment available in CWIP. Among

the many changes wrought by SB 3, R.C. 4909.15 was amended so as to eliniinate the

CWIP provision. This amendment might create the impression that the General Assem-

bly meant that utilities were to get out of holding electric plant altogether over time. The

General Assembly had no such intention. The amendment of R.C. 4909.15 to eliniinate

24 IEU-Ohio App. at 27, OEG App. at 46, FE App. at 43, OPAE Supp. at 32, OCC
App. at 44.
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the CWIP provision was to go into effect January 1, 2001. Before this could happen,

House Bi11384 was passed and signed into law, repealing the SB 3 amendment. See,

Uncodified Law following Ohio Rev. Code Ann. § 4909.15 (Anderson 2006), App. at 62-

66. Lest there be any doubt about the General Assembly's intention, the balance of HB

3 84 was concerned with coal tax credits and the makeup of the mining board. As is

required by the Constitution, bills must relate to a single subject and the single subject of

HB 384 appears to be coal use. This is consistent with the General Assembly's intention

that, at least for limited purposes and in limited amounts,25 coal-fired generating plant

could be built by utilities even in the restructured environment created by SB 3. The

General Assembly realized that it had unintentionally eliminated the CWIP provision that

would aid the construction of the limited amounts of coal-fired generation that the legis-

lature had always intended and the legislature rectified that.

Thus generation used for the provision of distribution ancillary service remains

subject to the regulatory control of the Commission and a utility may own it.

2. The Commission's order only concerns distribution
anciIIary service.

As noted, the Appellants misunderstand the Commission's order. This misunder-

standing is surprising as the Commission could not have been more clear. It stated:

While Section 4928.03, Revised Code, states that retail elec-
tric generation service is competitive and, not subject to
Commission regulation, this Application is not about regu-
lating retail electric generation service, but about providing

25 The General Assembly may have meant more than this but whether it did or not is
not necessary for purposes of the current situation.
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the distribution ancillary services. These services are subject
to Conunission regulation, as being necessary to support the
distribution function.

In re AEP (Opinion and Order at 17) (April 10, 2006).26 The reason for the Commis-

sion's concern is obvious as well. It said:

Distribution reliability is a core concem of the Commission
and the EDU's POLR function is a distribution-related ser-
vice...The EDU is the entity that operates the distribution
wires and these wires must remain charged for connected
customers to receive service; the EDU must have capacity
available ancillary to the provision of distribution service.

Id. at 18.27 It should be noted that distribution reliability is vital not only for the provi-

sion of POLR service but any service at all. Competitive suppliers also rely on a stable

distribution system to deliver their product to consumers. A distribution system works

for everyone or no one. The Commission's concern is to assure that this distribution

system will work for all.

The Appellants complain that the company application was not about distribution

ancillary service at all and not about the provision of distribution ancillary service to sup-

port the utilities' provider of last resort obligations. These objections are both wrong and

irrelevant. As noted previously, the Commission determined that the application in this

case is about providing distribution ancillary services. Id. at 1728 More fundamentally,

26

27

28

IEU-Ohio App. at 26, OEG App. at 45, FE App. at 42, OPAE Supp. at 31, OCC
App. at 43.

IEU-Ohio App. at 27, OEG App. at 46, FE App. at 43, OPAE Supp. at 32, OCC
App. at 44.

IEU-Ohio App. at 26, OEG App. at 45, FE App. at 42, OPAE Supp. at 31, OCC
App. at 43.
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the utilities' intent in making the filing is of no consequence and does not control the

Commission. Just as a pitcher and a batter have vastly different intent about the same

pitch, the utility and the Commission may not have a meeting of minds about the signifi-

cance of any given filing. Ultimately it is the intent of the Commission which is at issue

in this appeal, not that of the utility.

The Commission's intent is plain. The Commission wants to support the long-

term reliability of the distribution grid as it is charged to do. It provided this support by

requiring the utility to investigate the means needed to provide this support, including the

possibility of constructing a power plant, and providing that the utility could collect its

costs for doing so through an existing mechanism. These are entirely legitimate actions

and the Commission order should be affirmed.

B. The existing market-based Standard service offer is not
affected.

Appellants argue29 that the Commission's order illegally changes the companies'

existing market-based standard service offer, which is provided through what is termed a

rate stabilization plan. This is perfectly incorrect. The two fit together seamlessly. See-

ing this will require a review of the rate stabilization plan in the earlier rate stabilization

case and the Commission's order below.

29 The arguments are found in OPAE Proposition of Law B, OCC Proposition of
Law 1C and 1D, OEG Proposition of Law 5, and FESOL Proposition of Law lb.
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1. The rate stabilization order both establishes a mar-
ket-based standard service offer and allows
adjustments.

AEP's rate stabilization plan is the means through which AEP provides the mar-

ket-based standard service offer required under R.C. 4928.14. It provides that AEP will

supply ratepayers with electricity at rates which increase over the next three years in low,

defined steps. RSP Order at 9.30 It also provides for an additional increase, after hearing,

under defmed circumstances. The Commission order provides:

AEP's RSP allows generation rates to further increase, after a
Commission hearing, for: (a) increased expenditures incurred
through an affiliate pooling arrangement for complying with
changes in laws/rales/regulations related to environmental
requirements, security, taxes, and new generation-related
regulatory requirements imposed by statute/rule/ regula-
tion/administrative order/court order; or (b) customer load
switches. ... The additional generation adjustments are
effectively capped at four percent.

RSP Order at 20.31 Thus the Commission's earlier order always contemplated the

possibility of additional increases during the three-year period of the plan.

2. The order below complies with the rate stabiliza-
tion order.

Despite Appellants' arguments claiming a conflict,32 it is apparent that the

Commission's order below is entirely in sync with the earlier rate stabilization order.

What the Commission ordered below was an increase to repay the utility for the costs to

30

31

32

2D.

IEU-Ohio App. at 227, OCC Supp. at 188.

IEU-Ohio App. at 238, OCC Supp. at 199.

These may be found in IEU Proposition of Law II and OCC Proposition of Law
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study an additional generation-related regulatory requirement, specifically how best to

provide the generation-related ancillary distribution services. In re AEP (Opinion and

Order at 20-21) (April 10, 2006).33 The Commission imposed this requirement after

hearing, just as indicated in the earlier rate stabilization plan approval order.

Appellants complain that the charge authorized by the Conunission should not be

a part of the market-based standard service offer because it is not related to the current

cost of generation and is not, therefore, market-based. Appellants bite the hand that feeds

them. Charging the IGCC investigation costs as the Commission has done only serves to

benefit customers. These charges are a portion of the cost to provide provider of last

resort service without doubt and could properly have been included in the provider of last

resort charge. The Commission so found. Id. at 18.34 If the Conunission had chosen to

include these amounts in AEP's uncapped provider of last resort charge, the utility would

have been able to collect these amounts plus apotential of 4% more generation costs.

Instead the Conunission chose to include these amounts in that capped 4% generation

increase amount. In this way the most the utility can collect is the 4% less these investi-

gation costs. The only entity harmed by the Commission's inclusion of these costs in the

4% cap instead of the provider of last resort charge is the utility.

Appellants' objections have no merit. The costs authorized for collection by the

Connnission are part of the cost to meet the provider of last resort duty. Id. This Court

33

34

IEU-Ohio App. at 29-30, OEG App. at 48-49, OPAE Supp. at 34-35, FE App. at
45-46, OCC App. at 46-47.

IEU-Ohio App. at 27, OEG App. at 46, OPAE Supp. at 32, FE App. at 43, OCC
App. at 44.

19



has already considered and approved the collection of provider of last resort costs from

ratepayers through a charge imposed outside the rate-setting process. Constellation

NewEnergy, Inc. v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 820 N.E.2d 885 (2004).

The Commission acted consistently with its earlier order and with this Court's Constella-

tion decision and should be affirmed.

C. There is no violation of any corporate separation require-
ment as none applies.

Utilities that offer both competitive and non-competitive services must comply

with a Commission-approved corporate separation plan. Ohio Rev. Code Ann. §

4928.17(A) (Anderson 2006), App. at 74. AEP has such a plan which grants AEP a

waiver of any requirement to structurally separate their competitive from their non-com-

petitive holdings. In re AEP (Opinion and Order at 17) (April 10, 2006).35 Thus, even if

the Commission decision below was concerned with an asset used to provide a competi-

tive service, and the decision below is concerned neither with an asset nor with a com-

petitive service, there is no violation of the corporate separation requirement.

More fundamentally, the corporate separation requirement does not apply. As has

been noted extensively, the Commission decision below is concerned with the investiga-

tion of the appropriate way to provision a non-competitive item, specifically distribution

ancillary service. Id.; In re AEP (Entry on Rehearing at 6-7) (June 28, 2006).36 The

35

36

IEU-Ohio App. at 26, OEG App. 45, OPAE Supp. at 31, FE App. at 42, OCC
App. at 43.

IEU-Ohio App. at 63-64, OEG App. at 17-18, FE App. at 14-15, OCC App. at 15-
16.
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separation plan requirement exists to separate competitive from non-competitive func-

tions, where that is needed. Ohio Rev. Code Ann. § 4928.17(A) (Anderson 2006), App.

at 74. The statutory separation plan requirement has nothing whatever to do with some-

how subdividing the utilities non-competitive activities. The separation plan requirement

simply has no application to the case below. Arguments to the contrary37 have no value

and should be ignored.

Proposition of Law No. III:

A Commission order should be affirmed when it explains
the reasoning used and is supported by facts. Ohio Rev.
Code Aiin. § 4903.09 (Anderson 2006), App. at 62.

It has been argued that the order below is not supported by facts and does not con-

tain a rationale.38 Neither claim is based in reality as will be shown in the following sec-

tions.

A. The Commission has explained its reasoning.

Although Appellants argue that the Commission order is so unclear as to violate

R.C. 4903.09, the arguments are disingenuous. The Commission's reasoning is perfectly

clear, the Appellants simply disagree with the conclusions.

The Commission first observes, quite correctly, that it has a statutory obligation to

maintain distribution reliability pursuant to R.C. 4928.02(A). In re AEP (Opinion and

37

38

OCC Proposition of Law 1(B).

These claims are found in IEU Propositions of Law III and V, FESOL Proposition
of Law III, OEG Proposition of Law 2, OCC Propositions of Law 2E, 2F and 3, and
OPAE Proposition C.
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Order at 18) (April 10, 2006).39 Indeed, the system collapses if the Commission fails in

this duty. The Commission reasons that distribution ancillary services remain regulated

because those are the functions that are required to support and assure the reliability of

the distribution system. Id. Distribution reliability falls on the shoulders of the utility

unavoidably and its provision requires generating plant. The Comniission stated:

Distribution reliability is a core concern of the Commission
and the EDU's POLR function is a distribution-related ser-
vice. The EDU is the only entity that can fill the POLR obli-
gation. Neither a CRES provider nor a regional transmission
organization (RTO), such as PJM can provide POLR service.
RTO's have a role at the wholesale, not the retail level, to
facilitate market transactions and indirectly promote reliabil-
ity; but RTO's do not have direct responsibility to the cus-
tomers of a particular EDU. Even though a CRES provider
does have a retail relationship and direct responsibility to
customers, the EDU still stands as the backup POLR provider
and that standby duty is distinct from the CRES function of
fulfilling day-to-day or minute-to-minute power require-
ments. The EDU is the entity that operates the distribution
wires and these wires must remain charged for connected
customers to receive service; the EDU must have capacity
available ancillary to the provision of the distribution service.

Id. As the Commission noted:

Adequate, reliable, safe, efficient, non-discriminatory, and
reasonably priced electric service cannot be provided to con-
sumers in Ohio unless there is a functioning distribution sys-
tem. The Commission's decision in this case is about ensur-

39 IEU-Ohio App. at 27, OEG App. at 46, OPAE Supp. at 32, FE App. at 43, OCC
App. at 44.
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ing the long-term viability of the distribution system and ade-
quate capacity for AEP's POLR obligation.

Id. at 21.40 AEP has submitted a plan to do this. The Commission stated:

The AEP application lays out a regulatory mechanism by
which it might recover the costs of a coal-fired electric gener-
ating facility, to address the long-term reliability and security
of energy supply for the POLR obligation.

Id. at 19.41 AEP's plan was not detailed in its development and needed further analysis

so that it could be assessed. The Commission provided the financial resources and

guidelines for the company to follow to accomplish these goals. It said:

The Commission concludes that AEP should economically
justify its construction choices, its technology choices, its
timing, its fmancing structure, and the various other matters
that have been left open in the current application. The rea-
sonable costs to develop that plan and supporting analyses
should be recoverable from ratepayers as a proper cost of
providing distribution service.

Id. 20-21 42 The Commission continued to enumerate five specific kinds of analyses that

AEP should provide to aid the Commission in its review of whether, what sort, and how a

plant should be built. Id. at 21.43

Thus, the Commission's reasoning is obvious. The Commission has a duty to

oversee distribution reliability. Only the distribution utility can accomplish this reliabil-

40

41

42

43

IEU-Ohio App. at 30, OEG App. at 49, OPAE Supp. at 35, FE App. at 46, OCC
App. at 47.

IEU-Ohio App. at 28, OEG App. at 47, OPAE Supp. at 33, FE App. at 44, OCC
App. at 45.

IEU-Ohio App. at 29-30, OEG App. at 48-49, OPAE Supp. at 34-35, FE App. at
45-46, OCC App. at 46-47.

IEU-Ohio App. at 30, OEG App. at 49, OPAE Supp. at 35, FE App. at 46, OCC
App. at 47.
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ity and it needs access to generation. AEP has presented a plan which purports to provide

for the reliability needed to support the system and allow the POLR function to be

accomplished. The Commission has authorized the recovery of those costs needed to

further develop and analyze this plan. The Commission's reasoning is clear and the order

complies with R.C. 4903.09.

B. The record supports the need to take action to support
reliability.

Just as the Commission's reasoning is clear, the record support for the need for the

Commission to take steps today is also obvious.

AEP claims it needs to build new capacity to continue to meet its obligations to

provide provider of last resort service to its customers in Ohio. In re AEP (Application at

1-2) (March 18, 2005).44 The Commission shares AEP's concern and sees the generating

system in Ohio, which provides both competitive retail electric service and ancillary dis-

tribution service, as threatened. The threat comes from two directions.

1. Obsolescence

There is substantial reason to be concerned about the obsolescence of the existing

generation in Ohio. This obsolescence affects the two predominate kinds of plants in

Ohio, pulverized coal and natural gas, differently. The fleet of pulverized coal plants in

Ohio is simply old. The plants have an average age of 44 years and they are not being

44 IEU-Ohio Supp. at 1-2, OEG Supp. at 1-2, OPAE Supp. at 1-2, OCC Supp. at 1-2.
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replaced. Staff Ex. 1 (Testimony of Kim Wissman) at 6 45 No new pulverized coal plant

has been built in 14 years and Ohio's coal-fired capacity is actually dropping. Id. at 5.46

The plain reality is that these plants will wear out and no longer be available. The day

that these plants will be worn out and decommissioned may be hastened by the need to

invest in them to meet current environmental requirements. AEP estimates that it will

need to spend $3.7 billion over the next five years to meet the current Clean Air Interstate

Rule and the Clean Air Mercury Rule. Id. at 6 47 Such huge investment needs hasten the

day when the plants will simply be shut down. The problem with shutting down these

plants is that there is no replacement.

For years, the demands of new growth and coal plant retirements have been coun-

tered with the construction of gas-fired capacity. Essentially all new construction in Ohio

for more than a decade has been gas-fired. Id. at 5-6.48 While this approach seemed the

environmentally friendly at the time, it has lead to a large reliance on natural gas as a fuel

source. Id at 5.49 Natural gas has been shown to be less than reliable. Volatility of

natural gas supplies and prices have already idled some gas-fired capacity, rendering it

economically obsolete. Serious questions exist about the long-term supply of natural gas.

Id. It may be that natural gas simply will not be available for electric generation purposes

at some point in the future, rendering the plants technically obsolete.

45

46

47

48

49

IEU-Ohio Supp. at 114.

IEU-Ohio Supp. at 113.

IEU-Ohio Supp. at 114.

IEU-Ohio Supp. at 113-114.

IEU-Ohio Supp. at 113.
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In the long run, there is substantial reason to believe that the current capacity

reserve will be reduced and, it appears that nothing is being done about this problem.

2. Environmental Risk

While it is apparent that there are significant risks to Ohio's generation currently,

there is an even more dire possibility. Even if our old coal plants can be patched together

for decades more, and even if we can afford to retrofit mercury and sulfur controls on

them, and even if there is natural gas to burn, and even if we can afford the natural gas to

burn, the largest risk remains. Judging from the level of interest both in the United States

and beyond, it appears that some sort of carbon sequestration will be required over the

life of generating plants. Europe already has a trading regime for carbon allowances,

several U.S. states are considering carbon restriction measures, and many businesses are

altering there operations to anticipate a carbon constrained environment. Staff Ex. 3

(Testimony of Klaus Lambeck.) at 5.50 While it is uncertain when such limitations might

be enforced, generating assets are very long lived (that is of course one of the problems

here, our plants are very old) and it is a virtual certainty that restrictions will be imposed

over the life of the assets.

All fossil generation, both pulverized coal and natural gas, are vulnerable to car-

bon emission limitations. Both produce large volumes of carbon dioxide. At this point

there is no hedge for this risk. The vast majority of generation in the Midwest, and the

so IEU-Ohio Supp. at 126.
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country generally, is fossil-fueled. Staff Ex. 1 (Testimony of Kim Wissman) at 4-5.51

Thus there is no practical way to buy a hedge from any other supplier. All other suppliers

are in the same position. Their plants produce carbon dioxide as well. The only practical

hedge against this large risk is to build a new facility which anticipates carbon sequestra-

tion. Staff Ex. 3 (Testimony of Klaus Lambeck) at 4.52

An IGCC as suggested by AEP is one such facility which can relatively easily be

altered to allow for the captare and disposition of carbon dioxide. This is not magic. The

IGCC facility allows the removal of Carbon Dioxide before the synthetic gas is burned

with air. See, AEP Ex. No. 4 (Testimony of M. Mudd) at BHB/MJM Ex. 1(White

Paper), Sec. Supp. at 6-31. The removal from the relatively small volume of fuel before

it is burned is easier than removal from the smokestack after combustion.

It is largely agreed among the expert witnesses in this case that the key advantage

offered by the IGCC technology is its potential to sequester carbon as part of the gasifi-

cation process in order to virtually eliminate the substantial carbon dioxide emissions

normally associated with a coal plant; the debate is whether it is cost-effective. Within

the time frame for decision in this case, the Commission will not know for certain

whether carbon sequestration regulations will be passed during the operational life of the

plant (or what the content and timing of such requirements may be). But all of the expert

witnesses in this case either opined that carbon sequestration regulations would likely be

passed within the life of the plant or simply did not offer an opinion as to whether such

51

52

IEU-Ohio Supp. at 112-113.

IEU-Ohio Supp. at 125.
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regulations would be passed. Staff Ex. 3 (Testimony of K. Lambeck) at 4-5;53 Staff Ex. 1

(Testimony of K. Wissman) at 7-9;54 AEP Ex. 4 (Testimony of M. Mudd), BHB/MJM

Ex. 1 (White Paper) at 19, Sec. Supp. at 26. OEG Ex. 10 (Testimony of K. Higgins) at

20-21 (refers to "uncertainties concerning future environmental requirements" and says

that there will be a "clear economic winner" depending on what happens but offers no

opinion as to prospects of carbon capture regulations), Sec. Supp. at 33-34. No expert

witness stated a belief that carbon sequestration regulations would not be passed during

the life of the plant.

C. Newly constructed plants must be environmentally sound.

The record shows that the existing fleet of plant is in great danger. The coal-fired

units are simply wearing out and may either need to be closed or have very large invest-

ments to remain operating when much anticipated carbon control legislation is enacted.

There is no ability to purchase existing capacity to hedge this risk as all generation in the

region is similarly positioned. Staff Ex. 1(Testimony of K. Wissman.) at 5, 6-7.55 Only

construction of a generating plant with the potential to capture carbon allows for hedging

of this risk. Staff Ex. 3(Testimony of K. Lambeck) at 4.56 The generating supply has

shifted towards gas-fired facilities but the fuel costs for many of these plants are prohibi-

tive currently and gas may simply not be available in the future while coal is available in

53

54
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IEU-Ohio Supp. at 125-126.

IEU-Ohio Supp. at 115-117.

IEU-Ohio Supp. at 113, 114-115.

IEU-Ohio Supp. at 125.
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tremendous quantities. All these factors conspire to indicate that an environmentally

sound plant needs to be constructed using coal as its fuel. Staff Ex. 1(Testimony of K.

Wissman) at 6-7.57 While this may not be the ultimate decision, AEP has not yet submit-

ted its analysis addressing these questions, the situation as described here points in that

direction. In re AEP (Opinion and Order at 20-2 1) (April 10, 2005).58

IGCC may not be the answer. For example, there are other, non-IGCC technolo-

gies which anticipate removal of carbon dioxide. Staff Ex. 3 (Testimony of K. Lambeck)

at 3-4.59 AEP must analyze these in its next filing. In re AEP (Opinion and Order at 20-

21) (April 10, 2006) 60

D. The order addresses a real problem in a reasonable way.

Thus, The Commission has identified a real problem. Age and environmental

regulation are conspiring to strangle our generating system. While the Commission is not

charged to tend the well-being of the entirety of the generating system, it is charged to

assure there is sufficient reliability to maintain the distribution system integrity so as to

allow transactions, including fulfilling the POLR responsibility, to occur. To address this

limited concern, the Commission has done a limited thing. It has ordered AEP to develop

a plan to address this concern and to justify that plan. Further, the Commission has

57
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IEU-Ohio Supp. at 114-115.

IEU-Ohio App. at 29-30, OEG App. at 48-49, FE App. at 45-46, OPAE Supp. at
34-35, OCC App. at 46-47.

IEU-Ohio Supp. at 124-125.

IEU-Ohio App. at 29-30, OEG App. at 48-49, FE App. at 45-46, OPAE Supp. at
34-35, OCC App. at 46-47.
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allowed recovery of the funds needed to address this concern. These actions are reason-

able, necessary, and are appropriately limited to the scale of the problem and the scope of

the Conunission's authority. The Commission's order should be affirmed.

Proposition of Law No. IV:

IEU-Ohio's requested relief is prohibited by Keco. Keco
Industries, Inc. v. Cincinnati & Suburban Bell TeL Co., 166
Ohio St. 254 (1957).

IEU-Ohio requests the Court to make a case-specific exception to the Keco prin-

ciple in this case in lieu of seeking an available remedy to stay the enforcement of the

Commission's decision. Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co.,

166 Ohio St. 254 (1957). The Keco principle concerns the treatment of unjust enrichment

and holds that errors made by the Commission do not create an opportunity for restitution

by means of retroactive adjustment to rates. Id.

Under R.C. 4903.16, IEU-Ohio could have applied for a stay of the Commission's

order below. If the Court had chosen to grant this unfounded request, and IEU-Ohio pro-

vided the undertaking that the Court set, it would have avoided the effect of the Commis-

sion's June 28, 2006, decision. But, instead, IEU-Ohio attempts to shortcut the rules and,

in the process, requests this Court to carve out an exception to a principle that has been

on the books without any exceptions being carved from it for fifty years. The Court

should decline IEU-Ohio's proposal, because it circumvents the established remedy

available for this requested relief and shifts the burden onto the Court to create a remedy

in its place by diluting the Keco principle. The facts and law of this case are not worthy

of IEU-Ohio's proposed new precedent.
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Starting with the law, the ratemaking statutes in R.C. Chapter 4909 have no

applicability in this case, which is IEU-Ohio's entire argument for its requested relief.

The proceeding below concerned distribution ancillary services, which are non-competi-

tive retail electric services that are subject to regulation by the Conunission. AEP's

POLR function is a distribution-related service. There is no legal prohibition under R.C.

Chapter 4928 precluding AEP from owning and operating a generating plant to provide

ancillary service to meet its POLR obligations, including unanticipated demand.

IEU-Ohio also recites part of the Commission's entry on rehearing in support of

its proposition that if its appeal succeeds and the case gets remanded the Court should

retroactively adjust rates by creating a case-specific exception to Keco. In re AEP (Entry

on Rehearing at 11) (June 28, 2006);61 see also In re AEP (Finding and Order at 2) (June

28, 2006).62 The Commission's decision on Phase I of AEP's Application is both reason-

able and lawful, and the Commission's language cannot be reasonably construed to sup-

port an exception to Keco on a potential remand. In its entry on rehearing, the Commis-

sion set terms and conditions for Phase I of the project on AEP. These terms and condi-

tions address prospective factual developments involving the use of IGCC engineering

and technology, not retroactive legal interpretation and application of R.C. Chapter 4928.

The conditions and terms are AEP must use the funds collected for expenditures associ-

ated with items utilized at this site for this project. Otherwise, AEP will have to refund

the ratepayers with interest.

61

62

IEU-Ohio App. at 68, OEG App. at 22, FE App. at 19, OCC App. at 20.

IEU-Ohio App. at 76, OCC App. at 50-A.
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In addition to discharging its duty in ensuring a long-term plan for the availability

to AEP customers of adequate, reliable, and reasonably priced retail electric service, the

Commission imposed these terms and conditions on AEP to avoid a potential subsidy to

another state like West Virginia or Kentucky. The Commission is ensuring that AEP will

begin construction of this proposed facility within five years of it entry. This condition

makes it difficult for AEP to be able to transfer elements of design and engineering for

the construction of a similar plant in a neighboring coal-rich state that could use the same

technology. The prospect of this occurring is speculative at best. In contrast, the Com-

mission's authority to increase generation rates under AEP's RSP, which establishes a

market-based standard service offer as required under R.C. 4928.14 and allows adjust-

ments after a Commission hearing, to address the problem of AEP's aging generation

fleet is not speculative, but instead, real. RSP Order at 11.63

It is IEU-Ohio that is attempting to invent new law and procedure, not the

Commission. IEU-Ohio had an adequate remedy at law to stop the Phase I Tariff from

taking effect and it didn't utilize that law. Now it wants this Court to make new law,

which would give IEU-Ohio the same desired relief, but retroactively. The difference

now is IEU-Ohio must first win its appeal on an increased rate procedure argument that

fundamentally misunderstands the Commission's authority over distribution ancillary

services and the necessity to ensure the reliability of the distribution system. The Com-

mission had authority to approve the preconstruction costs associated with the IGCC

63 IEU-Ohio App. at 229, OCC Supp. at 190.
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project. Keco does apply to this case and IEU-Ohio failed to provide any good reason to

modify Keco now.

CONCLUSION

The Commission must assure the availability to consumers of adequate, reliable

and efficient retail electric service. A viable, stable distribution network is needed to

allow electric service to be delivered to consumers whether those consumers source their

power from the distribution company, under its provider of last resort obligation, or from

a competitive supplier. Serious, long-term threats to the viability of the distribution sys-

tem exist, which would, if unaddressed, destabilize that distribution system. The Com-

mission has addressed these threats in a sensible, moderate fashion. It has directed

American Electric Power to develop a plan which will consider and address these con-

cerns in a cost-effective manner and it has provided cost recovery for expenses necessary

to do this analysis. What action may be taken after a review of this analysis cannot be

determined now. Whether a plant will be built, what sort of plant might be built, when a

plant might be built, how a plant would be fmanced, all these and many more are ques-

tions for another day. The only question for today is whether the Commission should be

permitted to continue to do its job, assuring the reliable distribution system that we all

rely on. It is in all of our interest for the Commission to take steps to shore up the distri-

bution system. The Commission should be affirmed.
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The Commission, coming now to consider the application, testimony, and other
evidence presented in this proceeding, hereby issues its opinion and order.

APPEARANCES:

Jones Day, by Mr. Paul Ruxin and Ms. Helen L. Liebman, 1900 Huntington
Center, 41 South High Street CoIumbus, Ohio 43215, and Mr. James W. Burk and
Ms. Kathy J. Kolich, FirstEnergy Corp., 76 South Main Street Akron, OMo 44308, on
behalf of the Applicants.

Jim Petro, Attorney General of the State of Ohio, Duane W. Luckey, Section
Chief, by Mr. William L. Wrright and Mr. Thomas McNamee, Assistant Attorneys
General, 180 East Broad Street Columbus, Ohio 43215, on behalf of the Staff of the
Public Utilities Comm9ssion of Ohio.

Ohio Consumers' Counsel, by Mr. Eric P. Stevens, Ms. Kimberly W. Bojko and
Mr: Jeffrey L. Sma1I, Assistant Consumers' Counsels, Office of Consumers' Counse1,10
West Broad Street Suite 1800, Columbus, Ohio 43215, on behalf of residential utillllty
consumers of FirstEnergy Corp. operating utilities.

Bell, Royer & Sanders Co., LPA, by Ms. Judith B. Sanders and Mr: Barth Royer,
33 South Grant Avenue, Columbus, Ohio 43215-3927, on behalf of Dominion Retai3, Inc.

Vorys, SBter, Seymour & Pease LLP, by W. M. Howard Petrtcoff, W. W.
Jonathan Airey, and Mr. WiBiam S. Newcomb, 52 East Gay Street, PO Box 1008,
Columbus, Ohio 43215, on behalf of ConsteBation NewEnergy, Inc.; Reliant Resources,
Inc.; Mid-American Snergy; Strategic Energy, LLC; and ConsteBation Power Sources,
htc.

McNees, Wallace & Nurick, by Mr. Samuel C. Randazzo and Ms. Lisa M.
GatcheB, 21 East State Stre4 17t" Floor, Columbus, Ohio 43215, on behalf of Fndustrial
Energy Users-Ohio.

Mr. David C. Rinebolt Executive Director and Counsel, 337 South Main Street
4w Floor, Suite 5, Findlay, Ohio 45840, on behalf of Ohio Parhiers for Affordable Energy.

Cleveland Legal Aid Society, by Mr. Joseph Meissner, 1223 West Sixth Street,
Fourth Floor, C1eveland, Ohio 44113, on behalf of the Neighborhood Bnvironmental
Coalition, Consumers for Fair Utility Rates and the Empowerment Center of Greater
Cleveland.

Mr. WilBam Sigli, City of Cleveland Law Department 601 Lakeside Avenue,
Cleveland, Ohio 44114, on behalf of the City of Cleveland.

Mr. Kerry Bruce and Ms. Leslle A. Kovacik, City of Toledo, Department of Law,
One Government Center, Suite 2250, Toledo, Ohio 43604, and Lance Keiffer, Asst
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Prosecutor, Lucas County, 711 Adams Street, Toledo, Ohio 43624, on behalf of
Northwest Ohio Aggregation Coalition.

Mr. Craig I. Smith, 2824 Coventry Road, Cleveland, Ohio 44120, on behalf of
Cargil4 Inc.

Ms. Evelyn R. Robinson, Green Mountain Energy Company, 5450 Frantz Road,
Suite 240, Dublin, Ohio 43016, and Mr. Brnce J. Weston, 169 W. Hubbard Avenue,
Columbus, Ohio 43215, on behalf of Green Mountain Energy Company.

Bricker and Eckler LLP, by Ms. Sally Bloomfield, 100 South Third Street,
Columbus, Oldo 43215, on behalf of the Ohio Manufacturers' Association.

Chester, Willcox & Saxbe, LLP, by Mr. Jolui W. Bentine and Mr. Bobby Singh, 65
East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of WPS Energy
Services, Inc. and the City of Cleveland.

Bricker & Eckler LLP, by Mr. Glenn S. Krassen, 1375 East Ninth Streel; Sulte 1500,
Cleveland, Ohio 44114-1718, on behalf of Northeast Ohio Public Energy Council.

Mr. William Ondrey Gruber, 2714 Leighton Road, Shaker Heights, Ohio 44120,
on behalf of Citizen Power, Inc.

Boehm, Kurtz & Lowry, by Mr. David Boehm and Mr. Michael L. Kurtz, 36 East
Seventh Street, Suite 2110, Cincinnati, Ohio 4520Z, on behalf of Ohio Energy Group and
Kroger Company.

1. HI,STO Y OF THE PROCEEDINGS

On June 22, 1999, the Ohio General Assembly passed legislationl requiring the
restructuring of the electric utiHty industry and providing for retail competition with
regard to the generation component of electric service (Amended substitute Senate BiB
No. 3 of the 123b General Assembly, referred to as SB 3). Pursuant to SB 3, on July 19,
2000, the Commission issued an opinion and order approving and modifying a
stipulation and recommendation with regard to the electric transition plan (ETP) of
FirstEnergy Corp. on behalf of The Clevelattd Electric Illumfrtating Company, The
Toledo Edison Company, and Ohio Edison Company (Applicants or FirstEnergy).2 In
its ETP opinion, the Commisstolt, among other thirtgs, allowed PirstEnergy a market
development period (MDP) ending December 31, 2005, in accordance with Section
4928.40, Revised Code, and calculated the regulatory transition charges (RTC) to not
extend beyond December 31, 2006, for Ohio Edison Company (OB), June 30, 2007, for
Toledo Edison Company (TE), and December 31, 2008, for the Cleveland Electric

1
2

Amended Substitute Senate Biu No. 3 of the 123" Genermt Asaembly.
In the Matter of the AppltoeNan of the PiretEnergy Corp, on 6eBalf of Ohio Edison Company, The Cheeland
Electrre Illuminating Company, and Toledo Edison Company for Appmoa/ of their lfansition Plano for
Author&atfon to Collect Transition Reixnuee, Case No. 99-1212-EGE'TP, Opinion and Order, .
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IBuminatiag Company (CEI) except for certain adjustments due to economic conditions.
In addition, pursuant to SecBon 4928.39, Revised Code, the Commission determined the
total allowable transition costs for CEL TE, and OE (hereinafter referred to collectively
as Operating Companies). In the ETP opinion, the Commission also required
FirstEnergy to take a variety of listed actions related to transmission issues. During that
MDP, the Commission anticipated that competition would develop, to the level
described by the General Assembly in SB 3.

On October 21, 2003, FirstEnergy filed an application in Case No. 03-2144-EL-
ATA for authority to continue and modify certain regulatory acODunting practices and
procedures, for tariff approvals, and to establish regulatory transition charges foEowing
the MDP. The application gave the Commission two options for establishing the price
that customers w1ll pay for generation service following the end of the MDP: a
Competitive Bid Option and a Rate Stabilization Plan (RSP or Plan). The RSP was
offered by the Operating Companies in response to the Commission's September 23,
2003 Entry in Case No. 03-1461-EL-UNC (September 23 Entry), In which the
Commission requested that the AppBcants develop and itle a plan for 2005 and beyond
that balances three objectives: (1) rate certainty, (2) financial stability for the Operating
Companies, and (3) the further development of competitive markets. In addition to
FirstEnergy's and the Commission staffs (StafO participation in this proceeding,
intervention was granted to the following parties:

Ohio Consumers' Counsel (OCC); Dominion Retail Inc. (Dominion);
Grccn Mountain Energy Company (GM); MidAmerican Energy
Company, Strategic Energy LLC, and Constellation NewEnergy, Inc.
(Ohio Marketers Group or OMG); WI'S Energy Servioes (WPS); City
of Cleveland (Cleveland); The. Neighborhood Environmental
Coalition, The Empowerment Center of Greater Cleveland,
Consumers for Fair Utility Rates, and Citizen Power, Inc. (Citizen
Group); Ohio Partners for Affordable Energy (OPAE); CargiE, Inc.;
Reliant Resources, Inc. (Reliant); Industrial Energy Users-Ohio (IEU-
Ohio); Constellation Power Source, Inc. (CPS); Ohio Manufacturers'
Association (OMA); Northwest Ohio Aggregation CoaBtion on
behalf of City of Toledo, Lucas County, City of Maumee, City of
Northwood, City of Northwood, City of Oregon, City of Perrysburg
City of Sylvanta, and Village of Holland (NOAC); The Northeast
Ohio Public Energy Coundl (NOPEC); Oldo Energy Group; The
Kroger Company; Local 270 Utility Workers; PSEG Energy Resources
and Trade (PSEG); Midwest Independent Power Suppliers; National
Energy Marketers Association; Calpine Corp.; Ohio Hospital
Assoctation; and Vallourec & Mannesmann Tubes Corp.

At the hearing on February 11, 2004, Saint Charles Mercy Hospital's request for
intervention was denied for being filed beyond the time prescribed. NOPEC's motion
for a Commission review of PirstEnergy's transition charges was also denied at that
time and several parties noted their continuing objection to the procedural schedule.

5
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By Entry dated October 23, 2003, a procedural schedule was set for the case that
included a technical and prooedural conference on November 5, 2003; Applicants'
testimony to be due on November 12, 2003; intervention and objection filings due by
November 19, 2003; testimony from all parties other than Applicant due by
November 19, 2003; the evidentlary hearing set for December 3, 2003; and local public
hearings set for November 20, 2003 at Toledo, November 24, 2003 at Cteveland and
November 25, 2003 at Kent. By attamey examiner Entry dated November 7, 2003, the
schedule was adjusted in response to requests for extensions fIled by the OCC, Ohio
Marketers Group, GM and WPS. The new scheduIe set the date for the filing of
Applicants' testimony to be November 19, 2003; intervention and objectioais to be filed
by December 3, 2003; and the evidentiary hearing to be held on December 17, 2003. On
November 25, 2003, the Commission further extended the procedural schedule to
require Staff s testimony to be filed by January 7, 20047 interveners' testimony to be filed
by January 21, 2004; and the hearmg to begin on February 11, 2004. By attomey
examiner Entry dated January 23, 2004, the filing of interveners' testimony was
extended untii February 6, 2004, with the hearing date remaining as February 11, 2004
By attomey exandrter Entry dated February 2, 2004, the interlocutory appeal of several
parties to the January 23, 2004 Entry was not certified. The parties filing the appeal had
argued that the procedural schedule did not provide sufficient time for case
preparation.

On December 9, 2003, all intervening parties that intended to supply generation
services to retail customers were requested to file the quantity of power that they would
be willing to supply duramg the period January 1, 2006, through Deoamber 31, 2008, an a
load-following basis, with their testimony.

On November 19, 2004, PirstEnergy filed the direct testimony of its witnesses.
The Staff filed its testimony on January 7, 2004. Objections and testimony were fded by
intervening parlies on February 6, 2004.

The local public heariugs were held as scheduled In Toledo, Cleveland, and Kent.
The testimony in Toledo was mainly directed to the issue of the parties and the
Commission needing more time to effectively consider the application in the case. The
speakera, public officials and other local ratepayers also expressed their opposition to
the application allowing for the continued collection of stranded costs. In Cleveland,
the need for more time was raised and there were several speakers coaunenting on the
unfaimess of the current collection of stranded costs that resulted from the HTP case. In
Kent, a small number stated their general opposition to high rates.

The hearing on the case commenced on February 11, 2004, and continued
through February 24, 2004. On February 25, 2004, FirstEnergy offered rebuttal
testimony and a revised rate stabilization plan. On March 1, NOAC/NOFEC, WPS, OCC
and Ohio Marketers Group/OMA presented surrebuttal testimony. A partial
Stipulation and Recommendation ("Stipulation"), which purports to resolve some
issues in this case for certain signatory parties was filed on February 11, 2004. The
Stipulation was signed by FirstEnergy, the Ohio Energy Group, the Ohio Hospital

6
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Association, Ohio Partners for Affordable Energy, CargiB, Inc. and the Industrial
Energy Users-Ohio.

Post hearing briefs were filed on March 17, 2004, and reply briefs were timely
filed on March 31, 2004. Letters from consumers and other interested groups,
expressing opposition to FirstEnergy's applicatiorb have been flled in the docket of this
case. On April 21, 2004, at the request of the OCC, marketer, supplier and
governmental aggregator intervening parties, oral argument by interested parties and
the Applicants was presented before the full Commission.

H. FIRSTENERGY'S REVISED APPLICATION

FirstEnergy proposes in its application to either (1) estabiish a competitive
bidding process (CBP) to detarmine standard offer generation service rates cnmmencing
as of January 1, 2006 under which the prices for generation services would be
determined by the current market prices, or (2) implement a comprehensive RSP
designed to provide stable long-term competitive pricing of energy services for
customers, assure supplies of electridty and enhance economic development within its
service areas. The CBP has been referred to as option I while the RSP as been referred
to as option 2.

Option 1, the CBP, would establish generation prices based upon a competitive
bid to be undertaken during 2005 and would include provider of last resort (POLR)
responsibility. The detaiis of the CBP would need to be worked out in accordance with
the Commission's Market-Based Standard Service Offer (MBSSO) and CBP rules
adopted by the Commission on December 17, 2003. Offers to provide competitive retall
electric service (CRES) would be sofidted in a FirstEnergy-wide competitive bidding
auction process that simultaneously seeks offers for such service in each of the three
FirstEnergy utility service areas in Ohio. The result would be a whoiesaie sale from the
winntng bidders to the utiiities, and a retail sale from the utrTities to customera The
CBP option provides that the Commission would approve the auction process, monitor
the conduct of the auction, and certify the auction results. In the event of a winning
bidder's failure to meet it commitments, the price paid by customers would be adjusted
to reflect the market price at the time of the default or to cover the bidder's failure to
supply. According to the appiicatim under this proposai, price and supply risk is
shifted to customers, although there would be recourse against suppliers that fail to
meet their contractual obligations. (FirstEnergy Appflcation, Exhbit 1 at 1-4).

Option 2, the RSP, is intended to secare for FirstEnergy customers the benefits of
adequate generation supply at stable prices for an extended period. As outlined in the
application and as revised by the rebuttal testimony of PirstEnergy witness Aiexander,
the major components of the RSP include:

1. Current generation rates (sometimes referred to as "little
g") wlE wntinue through December 31, 2008, subject to
certain exceptions for costs that FirstEnergy contends are
generally beyond its ability to control, e.g., taxes, fuel and

7
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certain regulatory costs, but in sqme instances subject to a
cap, and other changes that are currently allowed by Oldo
Revised Code or applicable tariffs (Sectlon I, Paragraph 5;
Section II, Paragraph 1).

2. Distribution rates would continue to be frozen through
December 31, 2007, except for additional revenues
necessary to recover the costs of complying with changes in
laws, rates or regulations related to environmental
(distribution-related), taxes, or in the event of an
emergency under Section 4909.16 of the Revised Code, or
for increased costs incurred to improve reliability of
service, provided that any such relfabifity-related increases
shall be deferred for recovery through the extended Rate
Stabilizaflon Charge as set forth in Section II Paragraph 8.
Residential customer charge credits currently In effect for
FirstEnergy will be extended as a reduction in other
charges. Transmission rates would be adjusted as
established by the Federal Energy Regulatory Commission
(FERC) or applicable Regional Transmission Organization
(RTO). (SectionI, Paragraphs 6. and 7).

3. Effective January 1, 2006, a Rate Stabilization Charge (RSC)
will be established. The RSC will end for all of the
Firstflnergy companies, uniess the RSP is terminated early,
with usage through December 31, 2008. The RSC charge
will be at the same level as the generation transition charge
(GTC) (Section II, Paragraph 2(a)).

4. The RSC will be a non-bypassable charge, except that
aggregators and industrial/commercial customers will be
given an opportunity to enter Into contracts for the period
January 1, 2006 through December 31, 2008 under which, if
the Applicants are no longer obligated to reserve capacity
to meet the requirements of such customera under the
contracts, then the shopping credits for such customers will
be equal to the generation charge (which otherwise would
be set at the current little "C charge) plus a percent of the
RSC. If government aggregators or commercial/industrial
customers enter into a firm generatlon servioe electric
contract(s), i.e., satisfying the full capacity, energy and
transmission requirements assodated with such customer
loads and with a credit worthy supplier, for a binding term
(i) commencing January 1, 2006 thrnugh December 31,
2008, and sufficient evidence of such contract(s) is provided
to the FirstEnergy prior to December 31, 2004, or
(ii) commencing January 1, 2007 through December 31,

-6-
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2008 and such notice is provided prior to December 31,
2005, or (iif) commencmg January 1, 2008 through
December 31, 2008 and such notice is provided prior to
December 31, 2006, thea such government aggregators
and/or commercial/'mdustrial customers shall be entitled to
increase the credit by selecting at the time of the applicable
contract notice set forth above either the credit set forth in
Paragraph 2(b)(1) or 2(b)(2) of Section II for the entire
period of the contract and for aggregators all customers
wlthin the aggregated group shall be under the same credit
election. In no event shalI the total shopping credit as
determined in this Section for any customer be greater than
the shopping credit set forth in Attachment 5 of the RSP,
plus any riders or charges iinplemenbe<i pursuant to
Section I, Paragraph S. The shopping credit for customers
that do not enter into such contracts will be set at the
generation charge during the period of the RSP. Returning
customers would only be exposed to then-current market
prices for a limited period of time, and any excess charges
will be spread over 12 months, without intere.st, at the
customer's request (Section II, Paragraph 2(b)).

5. If, following the market development period, the
AppHcants do not maintain at least 20% shopping within
the classes that are subject to the shopping credit ]imitation
set forth in Section IL Paragraph 2(b), as currently
determined, then the Applicants will continue to make
available for that class market support generation under
generally the same terms as currently in effect up to the
amount needed to attain 20% shopping at a price equal to
85% of the generation charge otherwise applicable to the
customer, but not lower than 1.5 cents per kWh (Section IV,
Paragraph 4).

6. The Companies will waive the right to seek a reduction in
the shoppfng credits, and to extend the recovery of the RTC
for economic oonditions and other factors that have
affected or will affect kWh sales, as set forth in Case No.
99-1212-EIrETP, except that the shopping credits in effect
for calendar year 2004 will continue during 2005. The
Companies will begin to accrue and defer interest on the
shopping credit deferred balances and other deferrals
created under the Plan (Section II, Paragraph 9; Section
VIfI, Paragraph 6).

7. The GTC charge will be reduced effective January 1, 2004
through December 31, 2005 to incorporate a reduction

9
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within that charge to reflect the 5% residential generation
credit and the residential customer charge credita. Effective
January 1, 2006, those credits will be reflected as reductions
in the RTC charge. This will allow those credits to continue
through the recovery of regulatory transition costs, and, as
discussed below, be further extended. As a result of
lowering the transition cost charges, the time period for
recovery and amorkization of certain regulatory transition
costs will be fixed at the earlier of specific dates or attaining
eertain kWh sales levels for each Appllcant. When those
dates or sales are reached, the RTC will be extended to
recover the shopping credit incentive deferrals and other
deferrals created by the Plan, on a dollar-for-dollar basis,
but no later than tkaough December 31, 2010. The
extended RTC charge will be set at the same level as the
RTC charge. Termination of the Plan will not irnpact the
RTC or extended RTC recovery periods or rates (Section U,
Paragraphs 6,7 and 8; Section I, Paragraphs 2 and 12).

8. Energy efficiency and economic development funds wiIl be
made available during the perlod the. Plan is in effect
(Section III).

9. A competitive bidding process will be established to test
the generat4on price provided for under the Plan against
market prices. If the market prices are lower, the
Commission may terminate the RSP and accept the bids for
generation service within the service areas of the
Applicants. The Commission may also elect to terminate
the Plan at any time and for any reason with certain notice
(Section IV and V).

10. The Applicants may only terminate the Plan if, as a re.sult
of environmental requirements, generating units currently
owned by the Applicants are shut down or retired in an
aggregate amount that exceeds 250 MWs (Section VI).

11. The requirement that the Applicants corporately separate
will be extended until 12 months after the Commission
terminates the RSP or until December 31, 2008, whichever
occurs earlier (Section VII, Paragraph 2).

12. The termination dates for special contracts as such dates
would have been detennined under Case No. 99-1212-EL-
ETP will not be affected by the RSP, but in no event shall
such contracts terminate later than December 31, 2008,
provided that upon request of the customer, or its agent

-8-
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received within 30 days of the Commission's order in this
case, FirstEnergy may extend the term of any such special
contract through the period thatthe extended RTC charge
is in effect for such FirstEnergy utility, if doing so would
enhance or maintain jobs and economic conditions within
its service area (Section VIII Paragraph 8).

Tnitially, the Commission must decide whether either FirstEnergy's proposed
CBP option or Its RSP option provides a reasonable mechanism for providing electric
service to retail castomers after the MDP ends Dece.mber 31, 2005. FirstEnergy, Staft;
IEU-Ohio, and certain other individual parties and customer groups support the
approval of a RSP, while OCC, CRES providers, OMA, and certain other parties
support the implementation of a CBP and IvIBSSO established pursuant to Seclion
4928.14, Revised Code. As discussed more fully below, the Commission finds that a
properly formulated RSP can provide rate certainty, continue to mamtain a competitive
market and provide financial stability for FirstEnergy. We also find that inesmuch as
many parties to this proceeding, including OCC, marketers, and other aggregators,
support the use of a CBP, a CBP should be conducted by First Energy to evaluate
whethet' customera are better served by the establishment of an RSP or a CBP. If the
CBP provides prices for generation service below that of the RSP, then there may not be
a need for the RSP.

Those in support of the RSP argue that the RSP was offered in response to the
Commission's September 23; 2003 entry in Case No. 03-1461-EL-UNC regarding the
establishntent of FirstEnergy's shopping credits for 2003. In that entry, the Commission
requested that FirstEnergy develop a plan that balanced three objecflves: (1) rate
certainty, (2) fmancial stability for FirstEnergy, and (3) the further development of
oDmpetitive markets. These parties beBeve that the RSP will meet aB three obJectives,
Staff agreeing if certain RSP modifications, discussed later in this order, are adopted by
the Commission. FirstEnergy witness Alexander testified that the RSP represents
FirstEnergy's determination of the parameters within which it is willtng to assume the
risk of continuing to supply POLR services to its Ohio customers at a fixed, market-
based generation price, using its generation assets after the end of the IvIDP, while still
maintaining its financial integrity (FirstEnergy Ex. I at 9). These parties argue that the
RSP provides for stable rates through 2008, subject to limited Commission-approved
adjustments, whEe continuing shopping credits at levels that are already supporting
shopping. Its is also argued that the RSP, as revised, provides FisstEnergy with the
ability to maintain fmancial stabiBty through the term of the Plan by adjusting kWh
sales targets and extending the period for regulatory transition cost recovery to account
for the lower-flian-expected sales resulting from the sluggish economic conditions and
the effect of the accrual of carrying charges (FirstEnergy Ex. 3 at 2-3; Staff Ex. 4 at 3-4).

In addition to meeting the Commission's stated goals, these parties beBeve that
uncertainties and enhanced risks exist with the implementation of a CBP. They assert
that there have been delays in the establishment of RTOs and that competitive
generation markets have not developed as contemplated by the Ohio General
Assembly. Staff witness Cahaan pointed out that a well-functioning and competitive
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wholesale market is a necessary precondition for an efficient retail market and that such
a market does not exist at present (Staff Ex. 3 at 3). The parties in support also state that
the RSP provides customers the opportunity to shop against the generation fixed plan
and, if the market supports lower pricing, custumers can shop. The RSP also provides
the Convnission the ability to periodically test the RSP prices against a competitive
bidding process. If the market prices are lower, the Commission may terminate the RSP
and accept the bids for generation service (FirstEnergy Ex. 6 at Section M. FirstEnergy
also points out that, as the electric industry increases its use of natural gas to fuel new
generation facility, the cost to genemte electricity increases and becomes more unstable
with increases in the price of natural gas.

IEU-Otilo and others believe tbat the Commission must take note of the current
state of the electricity market. They point out the Midwest joint and common market to
be formed through the virtual combination of the Midwest ISO (MISO) and PJM
Interconnect LLC (PJM), has not developed as planned and is not forecasted to begin
full operation unttl late 2004 or early 2005. It is further noted that the expected
integration of American Electric Power (AEP) and other electric distrlbution utillties
(EDU) into PJM has been continually delayed due to a variety of reasons and that efforts
by FERC to standardize the design of electric markets, to address reliability and prictng
concems, has met stiff opposition. They believe that these matters have hindered
electric restructuring and that a RSP is an appropriate mechanism under which electric
service should be provided until these federal matters can be resolved.

Those parties that oppose the application urge the Commission to reject the RSP.
They argue that the RSP does not meet any of the three goals set forth by the
Commission for establishing a R9P. They assert that the RSP does not stabilize rates,
does not promote competitive markets, and goes well beyond what could be coneidered
reasonable measures to provide flnancial stability for FirstEnergy. It is argued that the
RSP provides a windfall for FirstEnergy by ensuring recovery of all its costs, while
providing for the continued collection of generation transition costs well beyond the
end of the MDP in the form of a RSC. They point to posstble increases in both the
generation and distribution rates during the term of the RSP as evidence that rates
charged customers will not be stable. They point to FirstEnergy's ability to increase
generation costs up to 15% per year for the three years of the RSP period and the
deferral of distribution costs associated with improvements in service reliabiHty during
2006 and 2007. They also point out that shopping credits as proposed by FirstEnergy
will provide no incentives for most customer classes to shop. These parties also contend
that the RSP requires unwarranted mncessions from the existing ETP, auch as being
able to charge intenest on the regulatory transition cost deferrals, keeping the 2004
shopping credit in effect for 2005, and extending the regulatory transitfon cost recovery
periods and adjusting kWh sales targets. (Dominion Ex. 1 at 47 Clevetand/4VPS Ex.1 at
10 and Ex. 2; OMG Ex 2 at 11; NOAC/NOPEC Joint Ex 2 at 13-14; GM Ex 1 at 414; and
OCC Ex.1 at 3-10).

OCC, OMA, OMG and other parties would prefer that a CBP be adopted as set
forth by Section 4928.14(B), Revlsed Code. They recognize, as does the Stafl; that option
1 put forth by FirstEnergy is lacking in many specifics and that a more fully developed
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CBP would have to be submitted and approved by the Commission before a CBP could
be implemented. However, they support such a process. OMG believes that the
wholesale market is mature enough to support market-based pricing and that suffksent
generation and transmission capacity exist for there to be reliable altematives to
FirstEnergy's generation OMG witness Roach expects that enough power. plants and
transmission capacity will be available to assure robust competition to serve
FirstEnergy's customers. Dr. Roach testified that ihere Is 2$000 MW of generation
available to compete for FirstEnergy's 13,500 peak summer load and that 9,300 MW of
non Firstfinergy generation would be available to replace FirstEnergy's generation. He
also testified that the East Central Area Reliabilfty Council (ECAR) region has a reserve
capacity of 36.9%. Additionally, he noted that currently, on a MW basis, 38% of CEI's
load is supplied by CRES providers, 29% of Ofi's load, and 24% of TE's load (RRI/CPS
Ex. I at 15-22). OMG argues that a C8P would not entaff a significant risk to ratepayess
and that there is a regional market that can support the ability to deliver power into the
FirstEnergy service territory. NOAC's witness Frye and WPS witness Giesler have
similarly testified that reserve margins in the ECAR region are increasing expected to
exceed target levels In the next several years (NOAC/NOPEC Ex. 1, Attachment MRP-1;
WPS Fx. 2 at 21). They argue that there is no reason to believe that new suppliefs
generation will be any less dependable than FirstEnergy's generation and question the
reliability of the RSP where FirstFaergy can cancel its obIigations under the RSP if 250 _
MW of its generation is lost.

It is also argued by OMG that a review of the testimony, regarding CRES
providers' ability to provide power, supports the use of a CBP. Reliant filed an affidavit
that it had 1,300 MW in the service area that was available and more could be brought
in if the price was right Further CPS indicated that it could potentially bring in 2000
MW of electricity at a price below FirstEnergy total generation price of 4.6 per kWh
calculated by witness Alexander (RRI/CSP Ex. 1, 2 and 3). NOAC also argues that there
is no need for a RSP in Firstfinergp's territory inasmuch as FirntEnergy's situation is
entirely different from the circumstances of Dayton Power and Ltght Company (DP&L),
Case No 02-2779-EL-ATA, where the Commission approved a rate stabilization plan
(DP&L Order). NOAC contends there was no shopping to speak of in DP&L's service
area, that DP&L's MDP was to end in the beginning of 2004, and that DPdcL's
residential customers pay only 65% of what TE residential customers pay.

Several of the parties opposing the RSP argue that the generation rates
established through the RSP are not market based and, therefore, do not meet the
requirements of Section 4928.14, Revised Code. They argue that Firstfinergy has put
forth a mechanism to establish a price at which it wlll provide generation service after
the MDP, and has asked the Commission to approve such a mechanism as its filing for
MMSSO under Section 4928.14 (A), Revised Code. NOAC, OCC, and others point out
that neither component of the generation price ("g" plus the RSC) has any connection
with the nuvket. They argue that "g° was defined in the FirstEnergy ETP crase as the
amount that is left aver after subtracting transmission, distribution, and other
unbundled components from the bundled price and making tax-related adjustments.
Consequently, they assert that this residual amount has no conrnection to the price of
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generation in the unregulated market and does not meet the criteria set forth in Section
4928.14, Revised Code.

The Commissicn, after considering the numerous arguments for and against the
adoption of a RSP, finds that it is prudent to establish a RSP for F'rrstHnergy unless the
CBP can provide better benefits for customers. We concur with our Staff that a well-
functioning and competitive wholesale market is a necessary precondition for an
efficient retail market and that such a market does not exist at present. Efforts by FHRC
to standardize the design of electric markets to address reliability and pricing concerns
have met stiff opposition and may take considerably more tlme ta put in place. Further,
the delays that have occurred in the establishment of RTOs and the development of
competitive wholesale generation markets require that we develop a standard service
offer that provides protections against the possibility of rate shock once the MDP ends,
as well as one that promotes further development of a competitive generation market.
The Commission believes that the development of a plan that balances rate certainty,
fuxther development of competitive markets, and fmancial stability for FirstHnergy
could provide the needed regulatory treatment until a fully functioning competitive
wholesale market is in place.

With respect to the arguments put forth by OMG and others that there is a
sufficiently-developed.competitive market based on available capadty in the ECAR
region and the aaiount of shopping that is currently occurring in FirstEnergy service
territories, these conditions may not necessarIly lead to a fully functioning market at the
end of 2005. The 2001 through 2005 shopping credits approved in FirstHnergy's ETP
case, which have helped promote shopping, would not be in effect after 2005 and
current factors that support a high level of available capacity may change in the future.
As some parties acknowledge, it cannot be predicted what wholesak generation prices
will be during the 2006 to 2008 t.ime period (Tr. VII at 52; Tr. VIQ at 53). Our Staff and
FirstEnergy argue that the risk of substantial wholesale power increases supports the
implementation of a RSP. OMG witness Scharfman teslified that, on average, OMG
CRPS providers' fixed generation prices during the RSP would be 29% higher than thG
"g" shopping credit proposed by FirstEnergy (OMG Ex. 2 at 1011). NOAC/NOPHC
witness Frye and OMG witneas Roacb on the other hand, see no indication that power
pricing during the period 20D4 through 2008 is likely to rlse substantially and that
power supplies would be available at prices likely to be better than the cost-plus rates
proposed in the RSP (NOAC/NOPHC Ex. 1 at 5 6; Reliant-CPS Hx, l at 6}. Inasmuch as
no one can forete]1 the future and there still remains needed action to be taken on the
federal level, we find it prudent to establish a RSP for FirstEnergy ff a CBP does not
provide better benefits.

We also believe that the establishment of a RSP is supported by the legislature.
On October 15, 2003, the Ohio House of Representatives Select Committee to Study
Ohio's Hnergy Policy issued a report to the House of Representatives (Energy Report).
This Energy Report was created by the House Energy Policy Committee, which was
formed to evaluate the state of Ohio's current energy resources and to recommend
public policy changes to ensare that Ohio will have sufficient supplies of safe and
reliable energy now and in the futnre. The Energy Report states:
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The legislature gave the PUC.O a tremendous amount of
supervision and management authority in SB 3, and it continues to
monitor the market as we move through the transition periods. For
example, to give competition more time to develop, the PUCO
approved an extension of the transition period for Dayton Power &
Light. Consumer advocates, regulatory officials and industry
representatives worked together to craft a new plan, agreed to by
the parties, to continue the framework of a competitive market
white allowing some protection to customers. The members
'encourage the PUCO to continue to take the necessary steps,
whether by rule or a request for legislation, to ensure that a
healthy competitive market is in •place before full competition
begttts.

Energy Report at 3 (emphasis in original).

If we implement a RSP, we are taking the necessary steps to ensure that a healthy
competitive market is in place before full competition begins. Further, we find that our
actions are consistent with the state of Ohio's policy to recognize the continuing
emergence of competitive. eleMticity markets through the development and
implementation of flexible regulatory treatment as set forth in Section 4928.02(F),
Revlsed Code.

We are also of the opinion that a properly structured RSP can provide stable
rates tluough 2008, fulfill requirements of Section 4928.14, Revised Code and continue
to foster the development of a competitive marlcet. One important aspect of
FirstEnerg}%s RSP Is that it provides castomers the opportunity to shop against the
stabilized generation rate plan and, if the market supports lower pricing, customers can
shop. Those parties that oppose the RSP have raised numerous arguments why the RSP
should be rejected,.or if not rejected then modified to comply with Section 4928.14,
Revised Code, and to ensure that such a plan does not provide windfall profits to
FirstEnergy or harm the continued development of a competitive market. The issues
raised by these parNes will be considered in more detail as part of the Commfssion's
review of the specifics of BirstEnergy's RSP.

FirstEnergy's proposed RSP provides that, rw more often than annually, the
Commission shall undertake or cause PirstEnergy to undertake a competitive bid for
generation service for the totality of the load within the respective service areas of the
operating companies. It further provides that such bid process would be suffident to
meet the supply requirements for all customer classes of all of the operating companies,
including customers served under spectal contracts and by alternative suppliers, except
for contracts that meet the requirements set forth in Section II Paragraph 2(b); would be
for a calendar year of service; and would be measured against the generation dharge set
forth in Section II Paragraph 1. The bidding process would cover a period commencing
at least 12 months after the Commission's determination as to whether or not to accept
ihe results of such bidding process. The Commission could elect not to cause a
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competitive bid to be undertaken for good cause shown given the then existing market
conditions.

The RSP further provides that the CBP would be established within six months of
the approval of this RSP through the cooperative efforts of FIrstEnergy, the Staff, the
OCC, and other interested parties as directed by the Commission. The process would
be simiiar to that used in New Jersey. Unless the Commission rejects the results of the
test CBP, the Commission would hold a hearing to determine whether it is in the best
interest of all of FirstEnergy's customers to accept the results of such CBP, giving
consideration to the fact that such acceptance would cause the termination of the RSP.

OCC argues that FirstEnergy CBP requires more detail before the Comnilssion
should approve it. It also asserts that It would be difficnlt for the Commission to hold a
New Jersey style auction every year just to determine whether the market can support a
CBP. OCC believes that suppBers will not participate unless the auction is a binding
commitment. Therefore, it would be difficult for the Commission or FirstEnergy to hold
a CBP to determine whether the RSP should be terminated. Additionally, FirstEnergy's
proposal requires the Commission to give 12 months notice of termination. OCC argues
that requiring bidders to commit supply a year in advance of delivery could be
problematic.

GNI, WI'S and Cleveland argue that the criteria used in the CBP are fatally
flawed, In addition to the various procedural constrainfs addressed by OCC, these
parties and NOPEC argue that, by requiring the Conunission to compare marketplace
prices to FirstEnergy's artificial "g" value, the CBP merely proposes an iBusory choice
to the Commission. GM witness Chemick testified that the CBP will measure bids
against generation prices much lower than those that PirstEnergy would be charging.
While FirstEnergy would be charging "g" + RSC, suppliers would bid against "g" alone.
He stated that: -

Based on the g and GTC values underlying Mr. Alexandets
estimate of g and RSC, provided in GIvIEC-10-1, the system-wide
average g would be 2.944/kWh and RSC would be 1.73¢/kWh at
December 31, 2005. If the Commission wanted to hold an auction
for competitive supply for 2007, that auction would be held an
auction (sic) late in 2005, to allow FfrstEnergy one year's notice
before the competitive suppliers took over on January 1, 2007. In
order to win the auction the bidders would have to offer POLR
services for 2007 for less than 2.90/kWh.

See GM Exhibit 1 at 41- 42

WPS and Cleveland recommend that any competitive bid to evaluate the RSP should
compare market prices against a price-to-compare that contains a generation price that
reflects FirstEnergy's fully embedded cost of generation, the BSC, and other costs they
argue should.be avoidable to shopping customers.
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GM also asserts that the CBP is flawed in that it requires a bidder to bid for the
totality of FirstEnergy's load, with limited exception. GM claims that FES may be the
only CRES provider with the level of resources to make such a bid (GM Ex. I at 44-45).
GM argues that the CBP Is unworkable as proposed by FirstEnergy. OMA and OMG
also believe that the CBP is unworkable. OMA notes that, In all probability, it would
take a year and a half to switch to CBP prices. OMG supports the arguments raised by
other parties and notes that having the Commission hold a hearing to approve the
winning bid would deter bidders.

FirstEnergy states that the Commission can hold a competitive bid under the RSP
and terminate the RSP, thus using the competitive bid results as the market-based
standard service offer as permitted by Section 4928.14(B), Revised Code. Applicants
argue that if the RSP remains in effect, it is because the Commission finds the RSP is a
reasonable substitute for the CBP.

The Commission supports the use of a CBP to cont;nue to monitor the neceasity
of a RSP on a going forward basis. We believe that a CBP should be conducted to
assure the Commission and all interested stakeholders that the charges for generation
service under the RSP do not exceed long-term market prices that result from a CBP.
However, the CBP proposed by FirstEnergy requires modifications if it is to serve any
meaningful purpose. We agree with the various parties in opposition to PirstEnergy's
CBP and find that the Applicants' proposal to measure the results of such a CBP against
the generation charge provides no meaningful comparison to determine whether or not
to end the RSP. Once a CBP has been conducted, such result can be provided to our
Staff for its analysis of the appropriate comparison and the Commission can then
detemzine whether to approve the winning bids or maintain the RSP. It is not likely
that the Commission would hold a hearing,before making such a determination. We
believe that providing for a hearing, as FirstBnergy proposes, would unduly delay the
process and be an impediment to receiving the lowest bids possible. The Commission
envisions a period of days, not months, to analyze the bids that are received. Further,
we would envision that the CBP would encompass the Applicants' total load to cover
the risk of providing POLR coverage for all customers, including customers under
contracts that meet the requirements set forth in Section II Paragraph 2(b) of the RSP.
However, such a CBP, pattemed after a New Jersey model, would not require a single
bidder to bid for the entire load. The bids shouId cover POLR service for the entire
2006-20D8 period so as to be on a comparable basis with the three-year RSP. The
Commission wiil hire a consultant to assist in Its analysis of the bids. The cost of such
consultant shall be paid by the Applicants and recovered through the extended RTC
mechanism.

The Applicants have proposed that the service provided under a CBP would be
for a calendar year of service and would cover a period commencing at least 12 months
after the Commission's deW+m+i*+ation as to whether or not to accept the results of such
bidding process. In keeping with these provisions, the Commission will cause the
Applicants to undertake a CBP consistent with our findings above, and such CBP will
use an independent third-party auctioneer to provide confidence in the impartialfty of
the auction process. The Applicants shall schedule a meeting with our Staff and
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interested parties to this proceeding to establish further requirements of the CBP.
Binding bids from the auction will be provided to the Commission's Staff no later than
December 1, 2004, so that if the Commission decides to accept the bids they could be
effective beginning January 1, 2006.

III. J:IRSTENERGY'S REVISED RATE STABILIZATION PLAN

A. GenerationChar¢es

As part of the RSP, FirstEnergy proposes rates for generation service beginning
in 2006 through December 31, 2008. The generation charge equals "g" In effect as of
December 31, 2005, without regard to the transition rate credit rider, plus any riders or
charges implemented pursuant to Section I; Paragraph 5 of the RSP (FirstEnergy Ex. 6 at
Section B, Paragraph 1).

Seclion, I, Paragraph 5 provides that FirstEnergy may adjust, using the year 2002
as a reference year, the tariffed generation charge beginnittg January 1, 2006 for actual
costs incurred resulting from any of the following events set forth in Paragraph 5(d):

1. an increase in the cost of fuel, including the cost of emission
allowances consumed, lime, stabitizers and other additives,
and fuel-disposal; nuclear security; and environmental
costs, including the costs of capital during new
construction. Nuclear security, fuel disposal and/or
environmental cost increases may be recovered only if they
are mandated by law, rule, regulation, or administrative or
courtorder.

2. an increase in regulatory costs actually incurred on or after
January 1, 2006 and mandated by law, rule, regulation or
arlminidrative or court order and not o}IterfYlae spEclfically
addressed herein.

3. an increase in taxes.

For purposes of determining any additional revenues that could be recovered
due to the changes noted above, all reductions In such costs wiII be used to reduce the
additional revenue requirement. Such adjustments would also have to be approved by
the Commission. Increases resulting from paragraphs 1 and 2 above could occur no
niore often than once every 12 months, and the aggregate of the adjustments set forth in
paragraph I for any 12-month period may be no greater than 15% of the tariffed
generation charge in effect at the beginning of the 12-month period, provided that the
annual percentage shall be increased to the extent that the immediate prior yeaz's 15%
limit was not utilized. The amount in excess of the above limits, would be deferred by
FirstEnergy for recovery through the extended regulatory transition charge (RTC) as set
forth in Section IL Paragraph 8 of the RSP.
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FirstEnergy argues that the proposed generation rates provide a degree of
certainty and stability in that wild fluctuations due to un predictable markets will not
occur. However, given the state of the electric industry on both the wholesale and retail
levels and the uncertainty surrounding issues dealing with MISO, environmentat
requirements, and unanticipated changes in laws, FirstEnergy contends that it must
have the ability to seek rate increases for additional costs over which it has no
reasonable control. FirstEnergy also argues that the fact that the RSP provides for some
increase in rates is consistent with what would happen in a mature market over time
and that unrecovered cost increases at some point would jeopardize FirstEnergy's
ability to provide service. FirstEnergy emphasizes that the allowed cost increases
would be only those beyond the control of the PirstEnergy operating companies.

Staff supports FirstEnergy's generation rate proposal with one exception. Staff
recognizes that it is reasonable and efficient to permit for some escalation of generation
charges for reasons specified by FirstEnergy. However, Staff witness Cahaan testified
that Staff does not support the deferral of generation costs above the 15% level,
believing that allowing such deferrals would shift excessive risk to customers. Staff is
also concerned about the shifting of generation costs to the EDU for future recovery
from all distribution ratepayers, including those who opt out of taking generatum from
FirstEnergy (Staff Ex. 3 at 10-11).

OCC takes issue with numerous aspects of the proposed generation rate. OCC
argues that the annual adjustments of up to a 15% cap (approximately 50% over three
years compounded) are excessive and unsupported by the record. It points to the
DPdcL post-MDP RSP stipulation approved by the Commission which provided for a
total potential increase in similar costs of 11% over a three-year period. OCC also
argues that the Commission should ensure that the RSP contains detailed language
eliminating ambiguity regarding the exact type of costs that can be rewvered under the
cap.

If the Commission is to consider increases to generation costs, OCC contends that
the Commission should recognize that only a small portion of a plant's life is likely to
occur during the 2006 through 2008 period of the RSP (OCC Ett.1 at 20). Therefon ; the
Commission should not pemtit the entirety of environmental capital costs, or even the
related carrying charges dunng construction, to be charged to customers during 2006
through 2008, if the benefits of those costs would occur for the plant owners over the
life of the plaant, Including time after the RSP has ended. Likewise, in detennin¢mg
which environmental costs should be included in the generation cost increases and the
deferrals, the Commission should recognize that anticipated environmental costs at the
time of FirstEnergy's ETP filing may have been considered in the market valuation of
the plants used in determining the amount of GTC that FirstEnergy could charge. OCC
believes that, if cost adjustments are to be considered, then only costs that are truly new
and not incorporated into prior plant valuations should be included. OCC witness
Pultz testified that FirstEnergy's proposal seems to allow FirstEnergy to charge Ohio
customers.environmental costs, including the cost of capital during construction, for
certain environmental projects even though those projects related to plants that do not
serve Ohio customers (OCC Ex, I at 21). OCC argues that the Commission should
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modify the RSP to ensure that environmental costs of plants that FirstEnergy acquires,
or that belong to companies that merge with FirstEnergy, do not qualify for treatment
unless those plants actually serve Oldo customers, and unless this. service to Ohio
customers does not displace service by plants that FirstEnergy has disposed of after
including their environmental costs. Additionally, OCC asserts that the 2002 costs are
inappropriate baseline costs for the cost of fuel, as well as the other costs eligible for
increase in the RSP, when calculating the tariffed generation rate increases. Instead,
OCC recommends that the Commis'sion use the level of costs determined in the ETP
proceeding, which is what the current generation component in rates is based upon.
Mr. Pultz testified that the 2002 cost of fuel serving as the base line for increases in
generation, 1.08 cents/kWh (FirstEnergy Ex. 1, Ex. 2 at Attachment 2), is below the
average rate of the approximated 1.3 cents/kWh built into current rates (OCC Ex.1 at 21
and Attachment Ii). OCC argues that only 9ncreases over the costs of fuel built into
current rates. should be allowed to increase the generation charge. OCCs overall
position is that the Commission should not authorize FirstEnergy to increase the tariffed
generation charge or allow any deferrals of additional charges by an uncertain and
unconstrained amount.

NOAC and other parties argue that no increase for generation costs should be
allowed during the RSP. NOAC believes there is too much room for FirstEnergy to
manipulate which customers pay what fuel costs. NOAC/NOPEC witness Frye testified
that the cost of such increases for generation for 2006-2008 could possibly be as high as
$1.3 billion (NOAC/NOPEC Ex. I at 52). OMG also disagrees with the provision that
would allow FirstEnergy the option to either collect or defer increases in generation
costs. OMG argues that deferring such costs is anti-competitive. When the increases
are added to generation rates, there is an offsetting increase in the shopping credit. If
cost increases are deferred, shopping customers will ultimately help pay those costs
throtigh the RTC, in effect creating a cross subsidy.

Considering the approved ETP for FirstEnergy and the provisicn for an
appropriate rate stabillzation charge as part of a RSP, adjustments to generation chargea
during the RSP should be llmited to cost increases related to material changes in tax
regulations or laws. As discussed 'um this opinion and order, the Commission is
establishing a RSC which will appropriately compensate the Applicants for providing
stable rates for electric service for the period 2006 through 2008. To provide for
generation cost increases based on all the provisions proposed by the Applicants would
be overly complex and make rate stabilization for generation service illusory. Not only
would FirstEnergy's proposed RSP permit it to increase the generation charge almost
50% over three years due to increasea of fuel and other related costs, when
compounded, it would also permit increases in generation charges due to regulatory
costs incurred on or after January 1, 2006. Such provisions create too much uncertainty
to properly evaluate the benefits and risks of the Plan for FirstEnergy and its costumers.
We also would envision lengthy arguments over what constitutes proper costs that
could be recovered by such adjustments. We believe that limiting any genemtion
charge adjustments to strictly material changes in taxes limfts the degree of complexity
and provides rate stability while insulating the Applicants from material changes in
taxes. Further, we recognize that rate stabllity not only benefits electricity consumers
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but FirstEnergy by providing a customer base for its generation. Accordingly, we
believe it is appropriate to limit any adjustments to the generation rate to material
changes in taxes as discussed above.

B. Dishibution Charees

With respect to distribution rates, the RSP provides that distribution electric rates
and charges as unbundled in the ETP will continue to be frozen thmugh December 31,
2007, except as otherwise provided in Section I and except for additional revenues
necessary to recover the costs of complying with changes in laws, rules or regulatlons
related to environmental (distribution-related), taxes, or in the event of an emergency
under Section 4909.16 of the Revised Code, or for increased costs incurred to improve
reliability of service, provided that any such reliabiGty-related increases shall be
deferred for recovery through the extended RTC as set forth in Section II paragraph S.
For purposes of determiNng any additional revenues that could be recovered due to the
changes noted above, all reductions in such costs w11l be used to reduce the additional
revenue requitement.

FirstEnergy states that it would file an application for Commission review and
approval if it sought to Increase distribution rates or create additional deferrals, noting
that it has the burden of showing_that the costs were reasmable (Tr. I at 230-233;
Attachment I of FirstEnergy's brief). FirstEneigy witness Alexander testified that the
company could implement such increases after January 1, 2004 (Tr. I at 231).
FirstBnergy's reasons for having the ability to adjust distribution rates are similar to
those for generation increases. FirstEnergy asserts that the operating wmpanies have
little control over changes in law or regulations, and necessary costs related to
improving distribution rellability. Additionally, FirstEnergy contends that its frozen
distn`bution rates should remain so during the RSP period, with limited exceptions, to
maintain stable rates and that the filing of a Chapter 4909, Revised Code, application to
increase rates for distribution service once the MDP expires would not be consistent
with the goal of rate stabilization. FirstEnergy asserts that its plan provides for rate
stability while maintaining reliable service through the ability to recover costs of
maintaining the system.

Staff has concerns with continuing the distribution rate freeze beyond 2005 and
for the deferrals associated with costs incarred or necessary to improve reliability of the
distribution service. The Staff believes that the measurement of such expenditures, and
applying any cost savings against such expenditures to reduce the accompanying
revenue requiretrtent, can only be properly performed in a rate case. In light of the fact
that the distn'bution component of rates is based upon cost-of-service studies done years
ago, and StafPs desire to limit additional or new deferrals, the Staff recommends that a
distribution rate case be conducted at the end of FirstEnergy's MDP to place
distribution rates on a current basis. Staff witness Cahaan stated that the presence of a
freeze over the past few years has provided a "negative incentive to make needed
investment and maintenance expenditores for reliability" (Staff Ex. 3 at 11-12).
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OCC argues that, currently,.FirstEnergy's ETP diatribution rate fn:eze extends
through 2007, with certain exceptions. The permissible exceptions allow FirstEnergy to
recover the costs of cromplying with changes in regulatory laws or regulations related to
environmental (distribution-related), taxes, or in the event of an emergency under
Section 4909.16, Revised Code (OCC Ex. 3 at 4, Section IV.1). In the proposed RSP, OCC
contends that FirstEnergy seeks to add an additional exception to allow FirstEnergy to
defer costs incurred to "improve reliability of service." OCC argues that the provision
for "reliabifity improvements" proposed In the RSP clearly exceeds the bounds of the
previaus exceptions contained in the ETP stipuIation AdditioneIly, OCC believes that
Staff witness Cahaan's proposal regarding a disfn'bution rate case improperly supports
a breach of the ETP stipulation and a violation of the Commission's ETP order. OCC
asserts that neither Staff witness Cahaan nor FirstEnergy provided any evidence as to a
deciine in FirstEnergy's distnbuHon reliability nor provided any evidence that
FirstEnergy cannot meet its responsibilities to maintain a relfable distn"bution system
under its current distribution rates. Furthermore, OCC notes that FirstEnergy has not
offered any defmition of what constitutes "reEability improvements" that would justify
rate increases (Tr. I at 231). OCC recommends that the Commission not approve Staff's
proposal for a distribution rate case or Applicants' adjustments for distribution
expenditures that circumvent the distribution rate freeze approved in the ETP
stipulation.

NOAC and NOPEC point out that distribution service is not a rompetitive
service and is subject to the traditional rate-making process. They argue that the
proposed RSP attempts to remove distributicm rate increases from the ambit of the
traditional ratemaking process set forth in Secticat 4909.18, Revised Code. NOAC
contends that there is no statutory provision that would permit an increase in these
rates without a rate case and no statutory aixthority for the Commission to approve an
alternative rate increase. Further, NOAC agrees with OCC that thia provision of the
RSP violates the terms of the ETP stipulation by permitting FirstEnergy to apply for
deferral of costs incurred to improve distribution reliability upon Commission approval
of the RSP. NOAC and others argue that it is unreasonable that consumers should be
responsible for maintenance failures of the Applicants related to the August 2003
electric blackout that occurred in Oldo and the Northeast.

The Commission believes that it is very important for FirstEnergy to spend the
necessary funds to maintain its distribution system to provide reEable service. This has
always been the Commission's position. As part of its ETP stipulation, FirstEnergy
agreed to maintain its current distribution rates, with certain exceptions, through 2007.
There is nothing in the record which persuades the Commission that FirstEnergy cannot
fulfill this commitment. Further, we note that in our November 7, 2002 Oplnion and
Order in Case No. 01-2708-EL-COI et aL, In the Matter of the Commissian Investigation into
Line Extension Policfes, we approved a cost recovery mechanism for the cost of building
new distribution line extensions in PirstEnergy's service territory. There has not been a
factual showing that there have been material unforeseen changes to FirstEnergy
distribution system or that the ocnats to maintain reliable distribution service have been
far greater than what was antiapated when FirstEnergy entered into the ETP
stipulation or since the approval'of FirstEnergyes line extension policy. Accordingly, we
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find that distribution rates can be increased only in a manner consistent with the E1T
stipulation. FirstEnergy will have the abifity to file an application to Increase
distribution rates at the end of 2007.

C. Transmission Chargo

As for transmission services, paragraph 7 of Section I of the RSP provides that,
beginning January 1, 2006, retaii transmission, net congestion and anclliary service
charges or rates may be adjusted to reflect applicable PERC-approved charges or rates.
Pursuant to the RSP, FERC-approved transmission, net congestion and ancillary service
charges and rates include charges that the FERC imposes on FirstEnergy directly or
costs that the FERC imposes on FirstEnergy indirectly through a FERC-approved RTO,
including, but not limited to, RTO administrative charges imposed on FirstSnergy, or
surcharges for recovery of lost transmission revenues. However, in all cases, retail
transmission, net congestion and ancillary service charges and rates may be adjusted or
imposed pursuant to paragraph 7 only ff the adjustment Is reflected in or permitted by
the applicable FirstEnergy or RTO Open Access Tariff filed at the FBRC.

OMG and CPS take issue with paragraph 7. They state that, under the
Commission's Finding and Order in Case No. 03-1966-EL-ATA et al. (03-1966), the
CRES provider schedules and pays for the transmission and ancillary services for retail

custorners in FirstEriergy's service area. FirstEnergy is then supposed to remit to CRES
providers the money it collects under its tariffs for transmission and ancillary services
from the customers who shop for whom it no longer supplies such services. OMG and
CPS argue that one would expect that with the end of the legacy rates, CRES providers
would charge the retail customer directly for transmission and anciilary services, and
FirstEnergy would be reHeved from the coilectioa, accounting and paying out of_ the
transmission and andilary service funds. These parties contend that, if the shopping
credits paradigm is still in use during the rate stabiiization period, then transmission
and ancillary services should be bypassable so that the ineffldency of collecting money
just to return it is avoided.

According to OMG witnesses Roach, • Meroia and Sharfman, including
transmission and andllary fees in the shopping credit has the potential for over-
collection of such costs from the customers that shop (Reliant/CPS Ex. 1 at 11; OMG
Bxhibit 2 at 18; OMG Sxhibit I at 13 -15). OMG and CPS believe that if there is any
negative differential between the real price for transmission and ancillary services as
billed by the CRES providers to the customer and the theoretical credit that FirstEnergy
would incorporate into the shopping credit for the transmissicn and ancillary service
that FirstEnergy did not supply to the customer, the customer could end up paying
more for transmission and ancillary service than their actual cost. They argue that the
concern of over-collection becomes acute when MLSO goes to "Day 2", possibly at the
end of this year, and begins to charge congestion fees and offer financial transmission
rights. Thus, the OMG and CPS ask for a spedfic fmding that transmission and
ancillary service fees for customers who shop wlll be charged by the CRES provider,
and if shopping credits are continued, transmission and ancillary services will be
bypassable. OMG and CPS also argue that paragraph 7 has the potential to greatly
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increase the cost of RSP service. OMG witness testified that, in the MISO Day 2 world,
congestion is truly a cost of generation (OMG Ex. 2 at 8-9). Paragraph 7 permits
FirstEnergy to pass through to customers all costs associated with congestion fees and
financial transmission rights. It is argued that each generation source will have a
potentially different cost when landed at a particular sink and that, under the revised
application, FirstEnecgy Services (FFS) has complete discretion to source the market-
based standard service offer as it chooses and the FirstEnergy operating companies
have the ability to pass these costs on to customers. OMG contends that this creates an
incentive for FES to source its competitive accounts with the most effident sources and
source the market-based standard service offer with the remainder aince those costs
could be passed thmugh.

FirstEnergy argues that the mechanism estabflshed b y the Commission in 03-1966
for the remittance of transnussion revenues to CRES providers eliminates the possibility
that customers would have to pay twice for transmission and anciilary, services. CRES
providers reimbursed by FirstEnergy would not have to indude those costs of
transmission service in the price they charge. FirstEnergy points out that it also would
be possible to reflect the inclusion of these charges in the allowable shopping credit and
have the CRPS provider charge for tbese services directly.

Paragraph 7 provides FirstEnergy the ability to adjust charges for retail
transmissiory net congestion, and ancillary services beginning in 2006. OMG and CPS
question the need for FirstEnergy to charge for such service for customers who shop
once the MDP has ended, noting certain possible disadvantages to CRES providers and
their customers of keeping the mechanism approved in 03-1966 in place after the MDP.
We believe this Is a matter that CRES providers in this case and FirstEnergy should be
able to resolve given the options both OMG/CPS and FirstEnergy have set forth in their.
briefs. The parties will be directed to meet with each other to determine the best
approach to ensure that the shopping customers are not being disadvantaged. The
parties that take part in such meetings will be directed to report back to the Commission
in this docket on the results of their discussions by the end of the year. Hopefully, by
that time there wLFI be more darity regarding the transmission, net congestion, and
ancillary servioes provided by MISO.

D. Rate Stabilization Chargg

The RSP was offered by FirstEnergy in response to the Commission's
September 23, 2003 Entry in Case No. 03-1461-EL-UNC, in which the Commission
requested that FirstEnergy develop and file a plan for 2005 and beyond that balances
three objectives; (1) rate certainty, (2) financial stability for the FirstEnergy, and (3) the
further development of competitive markets. The RSP was represented by FirstEnergy
to be its determination of the parameters within which it is willing to assume the risks
of continuing to supply POLR service at a fixed, market-based generation price, using
its generation assets, in the period foEowing the MDP, while stiil maintaining its
financial integrity (FirstEnergy Ex. 1 at 9). The RSC is the charge intended to
compensate FirstEnergy for the cost of reserving and supplying that generation (Id. at
18). FirstEnergy proposes to egtablish a RSC at the same level as the existing GTC
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(Section II, Paragraph 2(a)). Applicants set the RSC at the level they believed necessary
to maintain price stability for consumers and financial integrity for the companies and it
was not intended to reflect cost-of-service principles (FirstEnergy Ex. 1 at 19). The RSC
level was based on witness Alexander's judgment as to what would be reasonable and
provide consistency and continuity for customers at a stabilized rate (Tr. I at 206).

Many parties to the case objected to the level of the RSC. Their objections were
directed to the level of the RSC beirig determined by Applicants' witness Alexander's
judgmen#, that there was no analysis prepared to arrive at this amount and that
FirstEnergy's proposed RSC is not based upon and does not even attempt to quantify
the risks FirstEnergy faces. OCC witness Corbin teatifred that the standard service offer
price consumers pay under any RSP should nulect the current generation price plns
some adjustment for risk. He offered that the si¢e of the adjustment for FirstEnergyrs
rtsk, the RSC, should reflect a balancing of FirstEnergy's needs, such as, compensation
for lost opportunity costs; potential price volatility or other market risks from serving as
the standard service offer provider; and the castomer's needs for stable andJor lower
rates (OCC Exhibit 2 at 11-12). NOAC/NOPEC expert witness Frye testified that the
RSC was not set as the result of any calcalation of risk to FirstEnergy, but rather because
it appears to match the expiring GTC and that the amount is an unreasonably high
insurance premium to pay for the right to a standard POLR offer from Applicants
(NOAC/NOPEC joint Exhibit 1 at 11). WPS witness Mikulsky argued that PirstEnergy's
application actually continues to collect stranded costs in the form of the RSC by calling
it a risk premium and by determining its risk pre,tnium to equal its GTC. He contends
that PirstHnergy's failure to perform studies to justify or support the value of the RSC,
or to hedge this risk for the benefits of consumers, makes the charge unreasonable
(Mikulsky Testimony at 12). The parties conclude that FirstEnergy has not sustained its
burden of proof that its proposed RSC is reasonable.

The Commission recognizes that, in accordance with SB 3, the coilection of
transition costs through the GTC will terminate on December 31, 2005. The
Commission further recognizes that by setting the RSC at the same level as the GTC,
FirstEnergy has created the impression that the RSC is a further collection of stranded
costs. Notwithstanding that impression, FirstEnergy stated that the RSC represents the
prio: for PirstEnergy to accept the risk inherent in a rate stabilization plan. FirstEnergy
was responding to this Commission's request for a rate stabilization plan that balances
three objectives: (1) rate certainty, (2) financdal stability for the Operating Companies,
and (3) the further development of competitive markets. FirstEnergy was clear in its
asserlion that the proposed RSC was not cost based or the product of extensive studies
or analysis as to the appropriate rate for, assuming the risk of rate certainty. Company
CEO Alexander succinctly stated that the source for the RSC was his judgment based on
hts years in the industry. The RSC cannot be considered a continued collection of the
GTC, as a11 parties admit that FirstEnergy deserves some premium for its assumption of
the risk of rate stabilization. The amount of the premium is linked to FirstEnergys offer
to provide a rate stabilization plan and being the provider of last resort to fu1fD1 its
obligations under Section 4928.14, Revised Code. We believe that any proposed
modification of the RSC is essentially a rejection of the rate stabilization plan. We
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believe the RSC is appropriate in context of the RSP with the modifications directed
herein.

E. Residential Customer Charse Credits and the 5% Residential Generation
Rate credits

The RSP provides that the transition rate credit program rider, as set forth in
Attachment 3 of the RSP, for TB, CEI and OE shall cease to be effective on a bills
rendered basis as of Januarq 1, 2004. This rider is made up of two credits to residential
customer bills. The first fs a monthly residential customer charge credit of $1.50 per
month for OE customera and $5.00 per month for CEt and TE customers approved by
the Commission in Case No. 95-830-ELrUNC. The second is a residential credit to
reflect the SB 3 mandated 5% reduction in residential genemtion rates. However, the
RSP states that the monthly residential castomer cbarge credit shall corttinue to be in
effect, provided that the credit shall be reflected as a reduction in the GTC charge
effective January 1, 2004 through December 31, 2005 and then as a reduction in the RTC
charge and the extended RTC thereafter. Also, the RSP provides that, effective with
bills rendered as of January 1, 2004 and through bills rendered through December 31,
2005, the GTC shall also be reduced for residential customers by the full amount
attributable to the 5% generation rate credit After the end of the GTC, the 5%
generation credit will be reflected iit the RTC and extended RTC (FirstEnergy Ex. 6 at
Section I, paragraphs Z 6,11, and 12; RSP attacliments 3 and 4).

OCC argues that these provisions violate the terms of the ETP. OCC
recommends that the current method of accounting for the credits should not be
modified. Based on the testimony of OCC witness Pultz, OCC argues that having these
credits reflected in the RTC and extended RTC diminishes their value because the
amount of regulatory transition costs that PirstEnergy ultimately is to recover is not
being reduced by these credit provisions. OCC asserts that applying the credits in this
manner effectively lowers the RTC rate and the extended RTC rate and extends the
length of time to recover regulatory transition costs. OCC contends that the proposed
treatment of the credits does not offer customer the futi benefit that they receive
currently with the same credits. OCC recommends that the RSP should be modified to
continue the treatment of the credits as they are applied cnrrentty.

As it stands currently in the ETP, the customer charge credit reduces the
customer service rharge and is to remain in effect as long as the RTCs are In effect, or
with bills rendered on December 31, 2005, whichever occurs last The 5% reduction
reduces the monthly amount of billed generation charge, GTC, and RTC, and is to
remain in effect through December 31, 2005. See FirstEnergy Ex. 6, Attachment 3. The
Applicants' proposal is to change how these credits are to be applied starting January 1,
2004. Instead of having these credits apply to the customer charge and generation
charges, Firstfinergy proposes that they apply to the G"fC through 2005, and thereafter
to the RTC and the extended RTC. The effect of such changes, as noted by Mr. Pultz, is
to lower the GTC and RTC rates, but lengthen the regulatory transition cost recovery
periods (OCC Ex. I at 12).
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The Commission finds that the application of the two credits after 2005 to the
RTC, as proposed by FirstEnergy, does diminish the value of the customer charge
credit. Under the RSP, the monthly recovery of the RTC is being reduced by therredits;
however, the total amount of the regulatory transition costs to be recovered through the
RTC does not change. This has the effect of having a credit on biils only to pay for the
credit later by the extension of the RTC period (OCC Ex. 1 at 12 and attachment F). The
Commission will permit FirstEnergy to modify the accounting of the 5% reduction and
customer charge credits as reductions of the GTC and the RTC. Hawever, for
residential customers to receive the full benefit of the customer charge credits, the sales
targets and time periods for the recovery of regulatory transition costs should not be
lengthened or adjusted to accoimt for the RTC rate reduction attributable to the
customer charge credits.

F. Reeulatorv Transitlon Char¢e

Under Section II, paragraph 10 of the RSP, upon approval of the RSP,
FirstEnergy proposes to accrue and defer interest upon a number of deferrals to be
recovered through the Extended RTC (FirstEnergy Ex. 1, Ex. 2 at 9, Section II, paragraph
10) These items are deferred shopping incentives, deferred increases in generation costs
and deferred increases in distributicn costs for reliability improvements. The increases
in generation and distribution wsts have been diecussed and deferrals associated with
those costs have been denied above; therefore, it is not necessary to discuss these
deferrals. In addition, credit reductions to the RTC, as discussed 'm Section E above,
were denied, thereby eliminating the need for any discussion as to their application to
the RTC.

The ETP stipulation provided that the RTC would be collected until company-
specific cumulative sales after January 1, 2001 were reached, or until a company-specific
date, whichever came earlier. This date could be adjusted for sales changes if additional
time was necessary because economic conditions depressed sales or to amortize the
deferrals resulting from more than 20 percent of any class having shopped. FirstEnergy
proposed to establish new sales targets based upon sales after January 1, 2004, and new
company specific cut-off dates. Under both the ETP stipulation and FirstEnergy's
Application, RTC recovery may not continue after December 31, 2010. In the revised
RSP, Applicants shortened the time limits for TE and CEI and reduced the kWh
collection caps (FirstEnergy Ex. 6, Section II (6)).

NOAC/NOPEC joint witness Frye testified that the original Plan would have
increased RTC collections perndtted by $1.02 billion (40.6 billion kWh) when coinpared
to the ETP stipulation, and that the Revised Plan reduces the additional RTC collections
to $764 million (29.1 billion kWh) (NOACINOPEC Joint Ex 2 at 11-12). NOPEC asserts
that FirstEnergy made a binding agreement in the ETP stipulation and should not be
allowed to renege on any paris of it that may not be favorable to it as originally
anticipated. OCC argues that it may have been possible for the terms of the ETP
stipulation to produce the same criteria for ending the RTC collection that FirstEnergy is
requesting in its Amended RSP (FirstEnergy Ex. 5, Revised Plan at 9-10). However,
FirstEnergy has not provided ahy evidence of this possibility. OCC submits that the
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Commission should require FirstEnergy to provide support for the equivalence of its
newly proposed criteria for ending RTC recovery to the criteria set forth in the ETP
stipulation. If the new criteria add to overaIl RTC recovery, such-added costs should be
considered in evaluating the proposed RSP.

FirstEnergy has stated that the additional collections above what was
contemplated in the ETP stipulation are appropriate due to lower kWh sales
(FirstEnergy Ex.1 at 11).

Staff witness Hess presented testimany regarding sales targets proposed by
FirstEnergy for purposes of its collection of regulatory transition charges. Mr. Hess
explained that updated sales targets are required since sales volumes used to create
aimilar targets in FirstEnergy's SfP case are materially different from actnal sales
volumes for 2001-2002 and forecasted sales volumes for the period 2003-2010. Mr. Hess
concluded that the sales targets initiaIIy requested by the Applicant in this case are
overstated and, if applied, would enable the Applicants to over recover the amount of
regulatory assets authorized by the Commission in FirstEnergy's ETP case (Staff Ex. at
24).

We find that the ETP dearly allowed for the end date for colleclion of the RTC to
be adjusted for economic oonditions. We agree with staff that the actual sales versus
forecasted sales issue has been adequately addressed in the revisions made to the RSP
outlined in FirstEnergy witness Alexander's Rebuttal Testimony. Accordingly,
adjustments to.the RTC recovery periods should be allowed. Consistent w3th thi,s
dedsion, the Applicants shall meet with our Staff to recalculate new sales target levels
for recovery of regulatory transition costs.

The Revised Plan provides that the Applicant will accrue and defer interest on
the balances assodated with shopping credit incentive deferrals effective January 1,
2004. FirstEnergy asserts that this benefit to the Applicant is balatued in the Plan,
among other things, by contlnuing credits to residential customer rates that otherwlse
would have expired before or during the Plan period, by extending economic
development and energy efficiency benefits that otherwise would have expired at the
end of the market development period and by providing rate stabilization in a period
that could see extremely volatile generation rates.

A number of interveners object to this provision because the Stipulation in the
ETP case did not provide for interest on deferred shopping credit incentives. OCC
submits that to the extent that the Applicant may complain that the Ievel of shopping,
and thus the amount of shopping incentive deferrals, was larger than they anticipated
at the time of the ETP stipulation, the other partles to the ETP stipulation could also find
elemente of the ETP stipulation that worked out differently then they anticipated. GM
and NOPEC argue that the request for interest is unreasonable becanse customers
switching to FES contn'bute to the deferrals.

FirstEnergy witness Alexander offered that incentivized shopping was not
intended to deprive the Appllcants of funds that would otherwise reduce their capital
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costs and ultimately the costs of regulated service. These excess deferrals, resulting
from excessive shopping credits, have done just that, and the Applicants now need to be
compensated for providing this subsidy to marketers. PirstEnergy contends that the
Plan does not make any modifications to the ETp stipulation, that it is a new plan that
covers the period 2006 through 2008" (Tr. I at 178-79). FirstEnergy argues that the real
abrogation of the ETp stipulation came when the Commission declined to adjust
sliopping credits in order to restrain shopping that is creating excess deferrals, in
several cases, including Case Nos. 01-2736-EL-UNC, 02-2877-ELrUNC and 03-1461-EL-
UNC (Tr. I at 188-89). FirstEnergy asserts that the original ETP stipulation expressly
provided that shopping incentives "may be adjusted in subsequent years as deemed
appropriate by the Commission to minbnize deferrals" (OCC Ex. 3 at 7) and, because the
Commission did not do so, the result of over-incentivized shopping has been to "create
over $500 million of deferrals over and above what should have been deferred...:" (Tr.
I at 182). FirstEnergy concludes that the ETP did not contemplate this $500 million of
deferrals, and the fact that it made no provision for interest on a balance that was not
contemplated to exist is not a reason for the Applicant to forego interest when
designing a new plan, extending for a longer period, and likely to resultin even greater
deferrals.

NOPEC argued that FirstEnergy should be denied interest on deferrals because
of the merger with GPU in 2001. NOPEC asserts that there is no tracldng mechanism
allocating dollars from GPU ratepayers to pay off GPU debt. FirstEnergy offers that
any debt associated with the GPU merger is retired by "cash that was generated from
that specific GPU operating company," regardless of whether or not there is a tracking
mechanism ('IYs III at 179).

OCC also objected to the interest provision on the basis that an interest rate that
is equivalent to the overall cost of kmg-ierm debt for each distributfon company is not
appropriate. PirstEnergy submits that the rate is entirely appropriate because the
associated borrowings are in fact long-term, extending beyond a year.

We believe that the collection of interest on the shopping credit deferrals is an
appropriate part of the overall RSP. We find that the merger with GPU is irrelevant to
tEds proceeding and that no party has offered a more appropriate interest rate than that
proposed by the Applicant. The ETP stipulation provided for the Commission to adjust
the shopping credit incentive to minimize deferrals. Shopping has increased to the
point where the need to minimize the detrimental effect of large deferrals is established,
but must be balanced with the need for marketers to meet contractual responsibilities
that were based on the anticipated shopping credit levels. Therefore, the Commission
considers the granting of interest on the shopping credit deferrals, as of January 1, 2004,
Is within the Commission's discretion to minimize the impact of deferrals on
PirstEnergy as authorized In the ETP. The Applicanl's proposal for deferral and
collection of interest charges on shopping credit incentives through the RTC should be
allowed.

Therefore, FirstEnergy's request to change the amortization schedules for
regulatory transition costs (not including deferred shopping credit incentives and other
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deferrals authorized herein) should be approved, as revised, effective January 1, 2004.
FirstEnergy should, consistent with the Revised Plan, accrue and defer interest on the
deferred shopping credit incentives and the accumulated deferred interest (i.e.,
compounding on a monthly basis) effective January 1, 2006. Recovery of the deferred
shopping credit incentives, and deferred interest, should be accomplished through the
extended RTC charge through the actual recovery period for such deferred costs, but no
later than through usage as of December 31, 2010; termination of the Revised Plan will
not affect recovery of these deferrals, the RTC charge, or the extended RTC charge; and
FirstEnergy should begin amortizing the costs being recovered through the extended
RTC charge on the effective date of the extended RTC charge on a dollar-fordollar basis
as the corresponding revenue is recognized.

G. $)gnujag Credits/Avoidable Charees

Shopping credits were the prices to beat that become the reference point for
customers to determine if shopping can reduce their electric bills. Shopping credits are
a deduction against the Applicants' own generation charges on the bMs of customers
who switch to a competitive supplier for their generation service. FirstEnergy has
proposed shopping credits for the years 2006-2008, which, in the context of the post-
MDP years, may better be characterized as avoidable expenses.

In FirstRnergy's first filing of the RSP, the shopping credit offered was g plus 65%
of RSC, if suppliers entered into a binding three-year contract with a governmental
aggregator or commercial/industrial customer and provided the required notice
(FirstEnergy Ex. 2, Sec. IL paragraph 2 (b)). In FirstFnergy's submission of the Revised
RSP, an expanded number of shopping credit opikms was delineated (Sec. II, paragraph
2 (b)(1)). Under the Revised Plan, governmental aggregators or commercial/'mdustrial
cust6mers who enter into binding contracts with a CRES provider for the period of
either 2006 through 2008, 2007 through 2008 or just the year 2008, would receive a
shopping credit of g plus 65% of RSC in 2006, g plus 75% in 2007; and g plus 85% in
2008. If customers under these options returned to the Operating Companies for
generation service during those contract periods, the charge for generation would be
priced at a variable market price for a period of six months, defined as "the average of
the highest purchase power costs incurred by any affiliate of FirstEnergy to serve any of
its customers during the applicable month and the remaining term of the Plan" and
thereafter they would be served under the standard offer rate set forth in the Revised
Plan (Id. at 2(b)(2).) The Revised Plan also offered govemmental aggregators and
commercialfindustrial customers the option of g plus 100% of RSC as the shopping
credit (1d. Sec. IL 2(b) (2)). Any customer opting for this higher shopping credit that
returned to.the Operating Compani.es for generation service during the Plan period
would be served under a variable market price rate as described above (Id.) The
proposed Revised Plan froze the 2005 shopping credits at the same level as 2004 (Sec.
ViII, paragraph 6) and generally capped shopping crediis for 2006 through 2008 at the
existing 2004 level. Por rate achedules affected by the cap that do not have 20%
shopping the Revised Plan made market support generation (MSG) availahle to those
customers at below market prices, until such time as 20% shopping is reached (Sec IV,
paragraph 4.) In addition, any difference between the shopping credit cap end g plus
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100% of RSC would be used to reduce the interest charges to be deferred during the
applicable period in 2006 through 2008, as discussed above (Sec. II, paragraph 2(b)(2).)

FirstEnergy submits that there is no reason to believe that shopping will diminish
ff the 2004 shopping credit remains in effect In 2005, The main reason being that the
shopping credits in effect today are higher than those In effect during 2003. At the 2003
shopping credit levels, there was considerable, over 900,000 customers, shopping in all
of the rate classes of the Applicants. The Applicants note that the ETP stipulation
provides:

"If more than a 20% shopping level is attained for the commercial
and industrial classes determined on a company by company
basis, the incentive will not be further increased for such class and
may be adjusted in subsequent years as deemed appropriate by
the Commission to minimize deferrals ... but such adjustments
shall not result in a shopping incentive that would result in
customer switching falling below 20%. If the shopping level for
the residential class determined on a Company by Company basis
exceeds 20%, then the Incentive may be adjusted in subsequent
years as deemed appropriate by the Commission to minimize
deferrals ... but such adjustments shall not result in a shopping
incentive that wouid result in customer switching falUng below
20%" (OCC Ex. 3, p. 7).

The Applicant concludes that shopping has reached such levels where it is now
appropriate to adjust the shopping credit levels in the ETP to minimize deferrals,

The Intervening marketers, governmental aggregators and OCC argue that
FirstEnergy's proposal to allow the 2004 shopping credits to remain in effect, and not be
increased during calendar year 2005, wouid likely have a negative impact on ahopping.
The ETP stipulation at V.2 provided for annual increases in the residential sho pping
credits through 2005, unless adjusted by the Commission. Under Section VIIf.6 of the
RSP, the 2005 increase wUl not occur if the RSP is adopted as filed and revised. OCC
witness Pultz noted that this would occur even if the company was given notice of
termination of the RSP by January 1, 2005 (OCC Ex. I at 10). OCC witness Pultz further
testified that FirstEnergy's proposal would deny shopping customers approximately
$15 million in increased ahopping credits. (Id).

Mr. Frye, the jointly sponsored witness of NOPEC and NOAC, testified that
governmental aggregation groups entered into long-term contracts with suppliers on
the assumption that the ETP stipuiation levels would be maintained, and that suppliers
based contract dedsions on this assumption when they entered into long-term power
contracts. (NOAC/NOPEC Joint Ex.1 at 23).

There is general agreement that the competitive retail generation market in Ohio
will not be fully mature and robust as of January 1, 2006. Staff witness Cahaan
observed that "a well-functioning and competitive wholesale market Is a necessary
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precondition for an efficient retail market," and that "such a market does not exist at
present" (Staff Ex. 3 at 3). OCC witness Corbin and Cleveland witness Konicek testified
that the • competiflve retail electric generation market is not fully developed in
FirstEnergy's territory (OCC Ex. 2, p. 5; Ctev. Ex. 1 at 6; Tr. VIII at 50, 52). The
Commission expressed its concem, that lowered shopping credits would have a
negative impact on shopping, when It rejected FirstEnergy's request to lower the 2004
and 2005 shopping credits, in Case No. 03-1461-EirUNC, Entry dated September 23,
2003, denying the adjustment of 2004 shopping credit and postponing consideration of
the 2005 shopping credits to this procee ing. , There has been no further evidence
offered that the shopping or deferral levels have dramattcally changed since that time.
We believe that the linkage of the 2005 shopping credit to the RSP is inappropriate. As
Mr. Alexander explained, "[t]he Plan represents FirstEnergy's determination of the
parameters within which it is willing to assume the risks of continuing to supply POLR
service to its Ohio customers at a fixed, market based generation price, using its
generation assets after the end of the MDP, while still maintaining its financial integrity"
(FirstEnergy Ex. 1 at 9, emphasis added). Freezing the 2005 shopping credit at the 2004
level before the end of the MDP cannot be rationalized, as asserted by the company, as an
integral part of the RSP. We believe the company's proposal for modifying the ETP
stipulated annual increases in the shopping credits for the year 2005 is not reasonable.
The requested adjustment would have unknown impacts on the benefits obtained from
shopping commitments and on the levels of shopping in 2005, before the RSP period
would even begin. Marketers and aggregators have numerous contractual
responsibilities that will emanate from the RSP. Maintaining the ETP shopping credit
levels will provide a smoother tranaition into the RSP. We find that the company has
not provided sufficient justification to adjust the E1P. The 2005 shopping credit values
should be derived in accordance with the FTP stipulations. The values ahould comfort
with attachment 2 of the ETP stipulation and attachment 3 of the ETP supplemental
materials. In order to apply those average increases, FirstEnergy should adjust each
shopping credit rate block contahted within the existing tariffs fmm the current levels
by the appropriate percentage increase derived from the attachments.

WPS, Dominion, GMEC and OCC argue that FirstEnergy's ahopping credit
pxoposal woulopportuniry to d implicitly deny direct and non-govemmental aggregation ahoppers the

ahop. Customexs in aggregation programs that are not govertunental
aggregation programs, and customera who have individually ahopped with a supplier,
do not receive an enhanced shopping credit. These categories oE customers wotild only
receive "g" as a ^p ing credit (Tr. I at 209). FirstEnergy witness Alexander stated that
shopping is improbable wtthont the enhanced shopping credit, when the shopping
credit is "g" (Tr. I at 209). Thus, it is asserted, that direct and non-governmental
aggregation shoppers are essentially denied the opportunity to shop under the RSP.
These parties conclude that this is an unjustified discrimination against residential
customers who are not participating in governmental aggregation programs that meet
FirstEnergy's requirements.

Aside from FirstEnergy's rationale for the limitation of access to the enhanced
shopping credit, it i's dear that the notice and term requirements in the RSP would make
direct sales Incompatible and inefficient. We fail to see the difference between
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govemmental and non-govemmental aggregation. Allowing non-governmental
aggregators, who meet the capacity, credit, notice and term requirements of the RSP, to
have similar access to the enhanced shopping credit would dearly benefit competition.
It would also provide an opportunity for current direct sales customers to be
"aggregated" and not be disenfranclvsed by the RSP. We, therefore, direct that non-
governmental aggregators be afforded the smne access to credits as governmental
aggregators.

FirstEnergy submits that it has designed the shopping credits included in the
Revised Plan as part of a comprehensive package, that the package balances the
Interests of many parGes and that selective adjustments to speafic Revised Plan
provisions should not be considered an option. The Applicant contends that there is no
reason to increase the shopping credit levels included in the Revised Plan, as they are
reasonable as proposed, will support significant shopping during the period 2005
through 2008 and limit the deferral costs to customers.

According to PirstEnergy, the Revised Plan offers a number of shopping credit
options. They apply to eligible customers who enter into contracts for the 2006-2008
period, the 2007-2008 periad, or just for 2008. If an eligible costomer enters into a three-
year contract, the shopping credit would be "g" plus 65% of RSC for the first year of the
contract, "g" plus 75% of RSC for the second year, and "g" plus 85% of RSC for the
thfrd year. The shopping credits for a two-year contract covering 2007 and 2008 will be
"g" plus 75% of RSC in the first year, and "g" plus 85% of RSC in the second year and
also for one-year contracts for 2008 (Tr. X at 67-68, Sec. U, paragraph 2 (b)(1)). The
Revised Plan also offers the option of g plus 100% of RSC as the shopping credit for 2006
to 2008 period, but any customer that retums to the Operating Companies for

e ice during the Plan period would be served under a variable marlcetgeneratian serv
pric rate for the remainder of auch period or until th e customer selects another supplier
(Sec. ]I, paragtaph 2(b)(2)). The Revised Plan includea a provlsian that limits caps all
2006 to 2008 ahopping credits at e)isling 2004 levels to recognize what the Applicant
considers to be substanHal amounte oE shopping alxeady occurxing at this shopping
credit fevel. For th ose rate srhedules affected by this shopping credit cap that do not
have 20% shopping, The Revised Plan makes MSG available to customers in rate
schedules affected by this shopping credit cap that do not have 20% shopping
customers until 20% shopping is achieved (Sec IV, paragraph 4). Finally, the Applicant
claims that the comprehensive package is completed by the provision that any
difference between the shopping credit cap and g plus 100% of RSC would be used to
reduce the Interest charges to be deferred during the applicable period in 2006 through
2008, thereby effectively returning such amounts to customers (Sec. II, paragraph
2(b)(2)).

FirstEnergy offers that as of September 3D, 2003, more than 900,000 customers
within the Appllcant service temtories shopped. This was accaamplished at 2003
shopping credit levels and the Commission allowed the ovefaU shopping credits
applicable in 2004 to inaease from the prevailing levels in 2003, in accordance with the
E. FirstEnergy argues that, with no evidence that generation costs wiII increase
during the Plan period, the proposed level of shopping credits will not inhibit shopping
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from continuing at least at those levels. FirstEnergy states Its belief that marketers and
aggregators have enjoyed the benefits of market subsidies since they commenced
pmviding generation service in the AppHcants service territories and that the Plan does
not eliminate these subsidies, but eliminates additional incentives in a market that is
atready supporting significant shopping. Further, the Applicant states that simply
increasing shopping credits will not guarantee that shopping activity wiIl increase, or
that customers will save any money. FirstEnergy contends that no party in this
proceeding who advocates another increase in shopping credits demonstrated any
direct correlation between levels of shopping credits and either shopping activity or
savings. FirstEnergy postulates that this is due to the fact that there is absolutely
nothing that requires marketers and aggregators to pass any portion of such increases
on to customers.

The Revised Plan provides that the enhanced shopping credits described above
would be capped at the shopping credits in place for 2004, plus any riders or increases
in "g" approved by the Commission under the Revised Plan (Sec. II, paragraph 2(b) and
Attachment 5). According to FirstEnergy, the cap would affect less than half of the
Operating Companies' rate schedules and would not apply to any of the CEI or Toledo
Edison residential tariffs and to only one Ohio Edison residential tariff. The cap
primarily affects small commercial rates and some indust'rial rates (Tr. X at 136).
Applicant wilness Alexander explained that the shopping credit caps were induded in
the Revised Plan "to recognize the rate design principles that are embedded in the
current rates and to avoid the creation of false markets during the plan period that
would not be sustainable over the long term" (Firstiinergy Ex. 5 at 3). The difference
between the maximum shopping credit and "g" plus 100% of the RSC for the eligible
customers who are subject to the cap and shop would be used to minimize the amount
of additional deferrals that will be created as a result of the shopping credit incentives
which witness Alexander emphasized that current deferrals associated with these
incentives are approactilng a half billion dollars (Tr. I at 182}. FirstEnergy concludes
that there is nothing in the record to support a finding that the shopping credits in the
Revised Plan are too low, or that the Revised Plan will adversely affect competftion.

The marketers, governmental aggregators and OCC argue that FirstEnergy's
proposal to set the enhanced shopping credits at the lower of little "g" plus RSC or a cap
based on the 2004 shopping credit levels wiIl severely limit shopping in the future and
greatly reduce or eliminate current levels of shopping in some slgniflcant rate categories
(For example, WPS-FSI Ex. 3 at 2-4). They argue that FirstEnergy's proposal would
likely eliminate shopping in the CEI and TE residential and small commerctal classes.
Cleveland/WPS witnesses Giesler and Higgins testified that if any shopping credit from
the market development pertod were to be carried forward, it should be the 2005
shopping credit values or the higher of little "g" plus RSC, in order to provide stabllity
to the 2005 through 2008 marketplace. This approach is more likely to sustain shopping
at current levels, promote further market participation, and enable market participatfon
by CEI residential customers (WPS Ex. 2 at 3; Cleveland/WPS Ex. 1 at 13-14; Giesler
Surrebuttai at 3). NOAC/NOPEC witness Frye testified that the 2005 shopping credits
in the ETP should be the minimum credits for 2006-2008 (NOAC/NOPEC Ex. 2 at 14).
Dominion witness Butler proposed, as one alternative, shopping credits with 2005 L-vels
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as a starting point and added 5% to the 2005 ETP values to arrive at proposed shopping
credits for 2006-2008 (Dominion Ex. I at Attachment G-DOM, columns (a) and (b)).
GMEC witness Chern9ck's recommendation also concluded that there should be
minimum shopping credits by customer class for the years 2006-2008. The minimum
should be the credits the Commission adopts in this case for the year 2005 (GMEC Ex.1
at 49).

We believe that the Revised Plan must be viewed as an avoidable expense model
for the post-MDP; therefore, the conceptual proposals that relied on minirnum levels of
shopping credits are not functional m this paradigm. Shopping credits existed to
promote and maintain shopping, and provide an incentive for marketers and suppliers
to compete in the Operating Companiea' service territories. The success of shopping
credits and MSG in achieving this purpose may best be measured by the extent of
shopping in the FirstEnergy area. Most, if not all, rate srhedules for all the Operating
Companies have achieved 20% shopping; the total number of customers shopping is
over 900,000. However, the cost of this program has been increasing deferrals and a
market dependent on incenflves. We agree with FirstEnergy that the market subsidies
have benefited the marketplace, but to a greater extent have largely benef•ited the
marketers and aggregators that have provided generation service in the Operating
Companies' service territories. The Revised Plan does not eliminate these subsidies, but
does eliminate the additional incentives in a market that is already supporting
significant shopping. We further agree that simply increasing shopping credits alone
will not guarantee that shopping activity will increase, or that customers will save any
money. The FirstEnergy RSP offers a range of avoidable expense of 100% to 65% of the
RSC, depending on timing, duration of contract and POLR cost upon return to the
system. We do, however, believe the 2005 shopping credit discussed above should be
utilized to determine the avoided cost cap for the RSP. The 2005 shopping credit by
class Would be more appropriate as the cap since It would further stabilize rates during
the transition into the Plan. We find that the shopping credit/avoidable expense model
in the Plan, as modified, furthers the Commission's stated goals of rate certainty,
financial stability for the Applicant and promotion of the market.

The Revised Plan's proposed POLR service, depending on the shopping credit
level, requires shoppers to retum, for either six monft or poss'bIy for the remaining
term of the Plan, to the average of the highest purchase power costs incurred by any
affiliate of FirstEnergy to serve any of Its customers. Appllcant witness Alexander
clarified that customers opting for the 100% credit for the three-year period of the Plan
would have to stay at market prices onIy until they select a new suppller in a manner
consistent with the criteria set out in the Revised Plan for enhanced shopping credits,
and providenotice by the next available date under the Revised Plan (Tr. X at 153-154).
The Revised Plan further requires that aggregation customers "must be informed" of
this return pricing (FirstEnergy Ex. 5; Revised Plan at Section II, pamgraph 2(b)(2)).

Firstfinergy submits that the issue with retuming customers is that It must
arrange in advance to buy all of the power it is obligated to supply or pay the market
price. The shopping credit allows percentages of the RSC to be avoided, depending
upon the length of time the customer is committed to obtain power elsewhere. When
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that commitment is breached, PirstEnergy states that it must once again be the supplier,
at prices it does not controL The Applicant contends that it is at risk that customera
who have avoided a significant part of the RSC will return nonetheless. FirstEnergy
offers that they are more likely to do so when prices are high than when they are low
(Tr. I at 213). The Applicant believes that it must be kept whole for potential costs and
compensated for the risks associated with the obligation to provide POLR service.
Applicant witness Alexander further explained that the cost would only be known and
calculated when the customer retumed, and that it would be the price on an hourly
basis, averaged over the time frame (Tr. X at 160-64). Mr. Alexander stated that the
Applicant would "look at the hourly prices that FirstEnergy has for purchased power
and its costs for the entite month and take those prices, highs and lows, and average
them together and then compare that to determine that price, divide that by the total
number of ktlowatt hours and that becomes the price per kilowatt hour" (Tr. II at 155-
56). FirstEnergy declares that the purpose of the retum meckhanism is not to make
money for the Applicant, but to recover the costs imposed on the system by returning
customera (Id. at 156.)

The marketers, aggregators and OCC opposed this arrangement for returning
customers. WPS argues that FirstEnergy could justify either the RSC or market prices to
returnees for some period of time, but that this proposal appeared to be designed to kRl
shopping. WPS submits that there is no justification for consumers to pay PirstEnergy
the RSC then also be subjected to the then-current market prices upon their return from
ahopping. WI'B contends that all returning shoppers should return to a fixed price
etandard offer POLR service wlth any Commission-verified incremental costs above
tariff rates incurred by FirstEnergy to serve retuming customers recovered through the
.RTC, or an Extended RTC. The margin when customers return and market costs are
below tariff rates could be used to reduce the RTC or Extended RTC deferrals. WPS
stated its belief that this would make PirstEnergy whole through a non-bypassable
charge, and keep customers whole by maldng the recovery a two-way street.
NOACINOPEC witness Frye testified that shopping would be discouraged as potential
savings would be overshadowed by the fear that in the event of a supplier default,
retuming customers would pay the highest price incurred by any FirstEnergy affiliate
for the remainder of the term of the RSP (NOAC/NOPEC Ex. 2 at 9). NOPEC believes
that returning customers should pay no more than the incremental cost of purchased
power for such customer, meantng that customer's load in the applicable operating
company serviceterritory where the customer resides for a limited perlod of time, not
greater than six monflvs for customers under the fittle "g" phis the 100% RSC option
(NOAC/NOPEC Ex. 2 at 7). OCC stated its position that the RSP should be modified to
ensure that only prices related to FirstEnergy's Ohio service territories and only costs
that reflect the actual incremental cost of power to supply the particular customer that
retums to PirstEnergy are used. Staff witness Cahaan, during cross-examination on the
original plan, testified that return pricing should be the incremental price of providing
power to the retuming customer (Tr. IV at 208-209).

The Commission believes that the issue of the POLR price for returning
customers is crucial for marketers and aggregators to offer competitive products and for
the appropriate risks to be Imposed on those customers. We believe the relevant market
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for analyzing and specifying market pricing is that served by the EDU. If it were the
FirstEnergy system, then all pricing for aIl customers on the FirstEnergy system should
be the same, and situational factors that affect pricing for customers should be
reasonably similar across load serving affiliates of FirstEnergy. That is ziot the case. For
example, the SirstEnergy operating companies In Ohio are members of the MISO, while
the operating companies serving load in Pennsylvania, New Jersey and New York are
part of PJM. The fact that FirstEnergy has organized its purchasing funMion such that it
cannot separate purchasing for customers in each of its load serving affiliates does not
justify the result. Relevant market pricing for customers returning to generation service
provided by the EDU needs, therefore, to be a market-based price that is relevant to
customers served by each EDU. In addttlan, the Commission is concerned that the
pricing approach proposed by the Applicants is too vague, and not transparent. In
order for the price to be transparent the Applicants would need to be subjected to
audits of their purchases, which could then give rise to further controversy and
potential challenges. The Commission believes that a better approach would be to base
come-back pricing on a publicly available market pricing mechanism that can easily be
verified, and which can be discovered directly by returning customers. To the extent
practicaS, the Applicants should base pricing on a portfoEo approach, using monthly
forwards to purchase blocks of power. The Commission believes that such a
mechanism must be differentiated according to whether MISO Day 2 is yet to be
implemented, or whether it is in place. FirstEnergy should submit to the Commission,
within 90 days of this order, a new pricing plan for retuming ceustomers that
incorporates these concepts. hi regard to the provision of the Revised Plan that
customers must be informed of the cost of retunvng to the Firstflnergy system, the
PUCO's rules already require that governmental aggregators provide written notice to
prospective customers that they could be charged rates upon returntng to the electric
utility that are different than rates charged other customers served by the utility. Rule
4901:1-21-17(A)(6) O.A.C. The specifics of the nodce may best be developed by
marketers and aggregators with PUCO Staff input.

NOPEC expressed its concern that under the Revised Plan, MSG wEl only be
allocated to customers within a rate class that is affected by the shopping credit
limitation (FirstEnergy Ex. 6 at Section IV (4)). In the residential claeses, only OE Rate
10 is affected by this Emitation and eligible for the MSG. NOPEC argues that if there is
0% shopping for residential customers in the TE and CEI service territories, those TE
and CEI customers will never be eligible for any M5G under the Revised Plan
(NOAGNOPEC Joint Ex. 2 at 12). It is noted that FES sales count towards meeting the
20% level (Tr. Vol. III at 84). NOPEC concludes that the failure to offer MSG in CEI and
TE service territories while offering it in OE service territories is unlawful and
discriminatory under Ohio law.

The Commission notes that Applicants' witness Alexander confirmed that the
primary residential classes on TE would never receive any MSG even if shopping were
to be below 20% (Tr. VoL X, at 199). The Commission is concerned that-the impact of
the RSP on shopping cannot be determined at this time, and there is a definite benefit to
the retention of at least minimum shopping IeveIs as the market develops. The supply
of MSG when the shopping levels would fall below 20% would ensure those minfatum
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levels of shopping. Section IV (4) of the Revised RSP should be modified to elfminate
the restriction as to MSG being provided to those rate classes that fall below 20%
shopping only when the shopping credit limitation applies. First Energy should submit
its methodology for the supply of MSG within 90 days of the date of this order. The
process should Incorporate the terms and conditions for the provision of MSG as
delineated in the ETP; however, it should include how the process wiII harmonize with
the eontractual and notice requirements in the RSP.

Parties also criticized the Plan provision that requires customers to notify
FirstEnergy a year in advance if they are opting out of the Plan and taking generation
service from an alternative supplier. NOPEC contends that since the date for having a
three year contract in place for the period of 2006-2008 is set in the Revised Plan at
December 31,1004 this n3quires an electric supplier to commit as marny as three years in
advance to supply the requirements of the aggregated group in 2008 and Is
unreasonable. FirstEnergy submits that the one-year notice requirement is necessary to
make the Plan work. We believe that in order to offer price certainty through the Plan,
Fir$tEnergy must have ample time to procure and manage the wholesale supply
portfolio. The number of customers choosing not to take service from the Operating
Companies is also critical information. FirstEnergy must be allowed to factor loads into
the procurement strategy and if purchases can be avoided, have ample time to commit
these supplies elsewhere and time the sale so as to take advantage of upturns in the
market. The Commission finds that Applicants should be allowed to properly manage
their r1sk; the provision delineating the advance notice should not be modified.

H. yrgi rgy EfEcien4y and Economic Devekroment

As part of its RSP, FirstEnergy has stated that it will continue to support energy
efGdency improvements by making annual grants available of $500,000 per year by
each of OE and CEI, and $250,000 per year by Ti:, commendng January 1, 2006 through
December 31, 2008. The methods for distnbution and adminfstration of these programs
as currently in effect will be continued, unless the Applicants and the OPAE, as the
administrator of the program, otherwise agree (FirstEnergy Ex. 6 at 10).

Additionally, the RSP provides that, commencing January 1, 2006 through
December 31, 2008, the Appticants wiIl make available for economic development
activities throughout their respective service territories up to $5 million annually during
the term of the RSP. Of this amounf OE and CEI will each make available up to $2
million in any calendar year, and TE will make available up to $1 million in any
calendar year. The funds wiil be made available for projects that expand or upgrade
customer facilities, or that increase jobs at the customer's facility(ies) in FirstEnergy's
service territory. The funds may also be used to support economic development
activities generally of organizations engaged In such acti.vities within the Applicants'
service territory (Id).

Citizen Group argues that FirstEnergy's support for energy efficiency
improvements of $1.25 million a year under the RSP Is far less then the $5 million a year
FirstEnergy provides under the ETP for energy efficiency programs. Citizen Group

38



03-2144-EL-ATA -37-

requests that grants of $4 million dollars a year should be provided by eada OE and CEI
and $2 million per year by T6. The yearly total for FirstEnergy would be $10 million, or
the sum of $30 million for three years, beginning January 1, 2006 and lasting through
December 31, 2008.

OPAE supports FirstEnergy's proposed grants for energy effidency programs
during the RSP period. It states in its brief that it is now serving as the administrator of
the energy efficiency programs that will help low-income customers cope with
unaffordable electric bills. OPEA asserts that it is in a position to ensure that assistance
is provided to those most In need through an expanded network of nonprofit agencies.

The Commission has long supported utility efforts regarding energy effidency
and economic development programs, finding that these programs are in the public
interest. In its original RSP proposal, FirstEnergy offered to provide $1.25 million per
year for three years for energy efficiency programs and $5 million over the three-year
RSP for economic development activities (FirstEnergy Initial Application at 9). In its
revised Plan, FiratEnergy provided an additional $10 million to econamuc development
activities as part of its stipulation with OPAE and others. Although OPAR and
FirstEnergy have agreed on the amount of funding to be provided for these programs,
other consumer and low-income groups have expressed their concern with the
substantial reduction in ftinding for energy effidency programs. .Inasmuch as
FirstEnergy has proposed redudng funding for energy effidency programs for the
period of 2006 through 2008 from $5 million to $1.25 million per year, we belleve that
the $10 miilion of,additional funding FirstEnergy has agreed to provide should be
divided equally between energy efficiency programs and economic development
activities. This should help lessen the impact of reduced funding for energy effidency
programs during the RSP period. Accordingly, as part of the RSP, the Commission
directs that modifications be made to the funding of these programs as set forth above.

1. P1anTermination

Section V of the RSP states that the Commission may dedde to terminate the RSP
on its own initiative (or at the request of any petitioner) effective on any January 1 of the
Plan tenure. Such termination, however, "shall not occur sooner then 12 months after
the Conunission's dedsion to terminate" (FirstEnergy Ex. 2 at Section V.4. at 11).
Section VI of the RSP details how PirstEnergy may terminate the RSP. The RSP, as
originally filed in Section VI, allowed FirstEnergy to terminate the Plan if it shut down,
retired, or abandoned more than 250 MW of generation for environmental reasons.
Staff witness Cahaan testified that this provision negated the benefits of certainty the
Plan provides for consumers (Staff Ex. 2 at 7-8). The Revised Plan Section VI makes the
Applicant's right to terminate subject to a prior Canunission determinat'wn "that such
shutdowns would materially or adversely impact the Operating Companies' ability to
provide service under the rates, terms and conditions of this Plan or obtain financing on
reasonable terms."

OCC was the only party to object to the Section V provision requiring 12 months
notice to terminate the RSP. Ot:C argued that this provision was unsupported in the
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application and unreasonable and, that circumstances at the time could dictate a more
immediate termination of the RSP. We beGeve that demands of the market and the
regulatory process would necessitate a one-year period to transition from the RSP.

Objections were raised to termination pursuant to Section VI by WPS, OCC,
NOPEC, GMEC and Dominion. WPS argued that allowing FirstEnergy to terminate the
RSP, u^on the environmentally-related loss of 250MW of its generation, defeats supply
reliabihty and price stability under the RSP. According to WPS, the section shifts
FirstEnergy's risk to consumers and limits the Commission's discretion. GMEC
contends that there should not be early termination of the Plan, whether by the
AppHcants or by the PUCO, unless PUCO termination is for an extraordinary
circumstance. OCC and the other parties that raised objections stated that the Revised
Plan only gives the Commission the authority to determine whether a shutdown would
materially or adversely impact FirstEnergy's ability to provide service under the RSP.
Once a determination is made that the shutdown either materially or adversely affects
FirstEnergy, Firstlinergy may terminate the RSP, even If the adverse Impact on
FirstF.nergy is minimal (Tr. Vol. X at 184-85). Thus, the Commission has no authority to
reject the termination request once a determination has been made regarding the
potential effects on FirstEnergy from such a plant closure. OCC asserts that the
Commission needs complete discretion and authority over whether a termination
request by PirstEnergy should be accepted..

FirstEnergy maintains that if the Commissi.on does not want the termination to
occur, it need only find in the first instance that the result of the shut-down is neither
material nor adverse. FirstEnergy argues that the Commission can flnd that any such
effect Is de minimus, and, therefore, meets neither criteria as meaningfully interpreted,
and foreclose the Applicant from terminating the Pian.

We find that the Revised Plan's termination provisions are reasonable as clarified
in the record of this case. The criteria for termination, as we interpret the Plan, would
require 12 months. prior written notice and the fiiing of an application with the
Commission that establishes a clear nexus between the environmental action(s) and the
FirstEnergy decision to retire or shut down the units. The Applicant would need to
further estabifsh to the Commission's satisfaction that the withdrawal of such
generation from FirstEnergy's portfolio, be it by shut dowry a forced retirement, or
abandonment materially - or otherwise significantly adversely impacts the FE
Companies' ability to perform under and within the constraints of the RSP. Since,
under the RSP, the ftnel decision, and the process and procedure of the case, will be
subject to the discretion of the Commission, the Commission finds the termination
process reasonable.

J. C2porate Separation

In the Revised Plan, FirstEnergy requests the Commission to extend the waiver
of the Section 4928.17, Revised Code, requirement that the Applicants corporately
separate, until 12 months after }he Commission terminates the Plan or until
Deoember 31, 2008, whichever occurs earlier (Revised I'lan, p. 14 and Section VII,
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paragraph 2). During the ETP Case, the Operating Companies filed an interim
corporate separation plan ('TCSP") pursuant to Section 4928.17(C), Revised Code, with
the rationale being that it would be financially impractical and virtually impossible to
unwind the financial obligations and associated liens on the Operating Companies'
property and to fully separate the ownership of the Operating Companies' generating
assets prior to January 1, 2001 (BTP Order, p. 20). The ICSP proposed an altemative in
which the utility services, competitive services and shared services would be
functionally separated into three business units. It also included a code of conduct and
accounting plan wherein the interactions among these three units were outBned, as well
as a time Ifne that estabfished an estimated date of December 31, 2005, to transfer the
Operating Companies' generating assets. The Commisaion, for good cause shown,
approved the ICSP in consideration of the unique dreumstances faced by the companies
(Id. at 26, 27). FirstEnergy claims that the extension of the ICSP and related waivers, as
requested in Section VII.2 of the Revised Plary will save the Operating Companies the
time and expense assodated with retiring debt early, unwinding lease arrangements,
and obtaining regulatory approvals. The Applicants contend that they have made a
concerted effort to retire debt related to the generating assets and that tiW have not
been able to retire the debt as quickly as anticipated, due to the fact that economic
conditions have changed since the filing of the ICSP. FirstEnergy offers that Section
VI1.2 of the Revised Plan simply seeks to extend this approval through a period ending
no later than December 31, 2008, thtis leaving the existing corporate structure, code of
conduct, attnunting practices, and other terms and conditions included in the ICSP
unchanged during this period. According to the Applicants, the extension of the ICSP
maintains the current operating structure and allows FirstEnergy Solutions (FES) and
the Applicants to continue to conduct business during the RSP period in the same way
they have been doing business in the market development period (Tr. VoL I at 85).
Applicants conclude that, since there will be no significant change In operating
conditions, it is imprudent and unnecessary to require the Operating Companies to
devote time and resources to corporate separation activities that have no substantive
effect on market conditions.

NOPEC, WPS, NOAC and the Marketers take the position that the Operating
Companies have not shown that good cause exists to continue the ICSP and that fuil
corporate separation is required. In genera(, it is argued that the record in this case
shows that the nature of the relationship between Applicants and FES is such that the
corporate separation safeguards envisioned by the Legislature in SB 3 need to be
observed to preserve fair competition, that the RSP period requires the enforcement of a
strong code of conduct and full corporate separation and that the post market
development period design will be flawed and rendered ineffective if full corporate
separation is not established. These parties point to the fact that FFS has more than
300,000 customers in Ohio, that the majority of FBS' retail electric sales are made
directly to customers or aggregators 9n the State of Ohio and that the vast majority of
PES total national competitive direct retail sales are in Applicants' service territories (Tr.
Vol. 11 at 92-94). This significant market share of FES in Applicants' service territories,
and the fact that such In-territory sales constitute the vast majority of FES' national
retail electricity sales, are offered as evidence as to the need to deny thd waiver request.
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The ETP order referred to two types of waivers. One was the financial
separation due to financial entanglements involving the generating assets of
FirstEnergy. There is a second waiver that permitted a general waiver from full
structural separation as the Operating Companies had construc6ed programs that, to the
extent reasonably practical, met the structural requirements of Section 4828.17(A)(1),
Revised Code, (ETP Order at 26, 27). In this proceeding, the Applicants are requesting
an extension of those waivers. If the RSP, as modified by this order is impiemented, the
Commission believes an extension of the waiver in regard to the divestment of the
generating asets should be granted as it would be beneficial to minimize the expense
associated with retiring debt early, unwinding lease arrangements, and obtaining
regulatory approvals. In consideration of the economic conditions that inhibited the
retirement of the debt assodated with the facilities, we find that PirstEnergy has shown
good cause to extend the waiver in regard to the divestment of the generattng assets. It
should be noted that, if the company does not implement the RSP, as modified by this
order, then full separation should be establlshed.

In regard to PirstEnergy's request for an extension of the waiver for anything in
the corporate separation plan that conflicts with any rule, order or tariff, the attomey-
examiner at the hearing specifically requested that the company in its brief descn'be
which waivers from the ETP case are at issue, including the specific areas where the
Applicants will not be in compliance with the rules (Tr. )I at 196). Applicants have had
over three years to develop a detailed timeline for progression to full structural
separation. Parties have raised issues as to potenttal anti,competitive issues arising
from lack of fvll corporate separation and it is dear that the waiver authority in the ETP
stipulation case and Section 4928.17, Revised Code, was designed as an interim
arrangement. The breadth of this waiver request and the lack of any speclficity as to the
areas of non-compiiance make it impossible for the Commission to find good cause for
granting the extension of the general waiver. The Commiseion cannot grant a waiver
where the applicant has been unable to state the actual company process, program or
function that requires the waiver. If the Applicants find that their structure or code of
conduct necessitates a waiver of certain Commission rules or regulations, they may
apply in a separate praceeding.

K. The Stipntation

At the first day of hearing, FirstEnergy entered into a stipulation (RSP
Stipulation) with IEU-Ohio; Cargili, Inc.; Ohio Hospital Association; Ohio Energy
Group; and OPAE (Signatory Parties). Mr. Alexander testified in support of the RSP
Stipulation, which is reflected in the RSP as revised. The Signatory Parties have agreed
as part of the RSP Stipulation to support the RSP. Among other things, the RSP
Stipu(atlon increases the amounts that OE. CEI, and TE wIE make availab[e for
economic development activities from up to $5 million during the term of the RSP to up
to $5 million annually during the term of the RSP. The RSP Stipulation also obligates
the operating companies to meet with commercial and industrial customer groups at
least annually, on request to discuss service or reiiability issues affecting those
customers, and it provides for extending the term of a speciai contract on request of the
customer, through the period during which the extended RTC is in effect if doing so
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would "enhance or maintain jobs and economic conditions" ...(PirstEnergy Hx 4). The
Signatory Parties argue that the RSP Stipulation is cnnsistent with the three objectives of
the RSP set forth by the Commission and recommend that the RSP Stipulation be
adopted by the Commission.

The OMA supports the provision of the RSP Stipulation that would permit
extensions of spedal contracts for economic development However, OMA notes that
most of its members do not receive spedal contract service, but take service from
commercial and industrial tariffs. It argues that the tariff rates are too high and that it
cannot support a RSP that maintains these high rates. OMA urges for the establishment
of a CBP.

OPAE asserts that the RSP St9pulation was entered into by knowledgeable
parties who were part of the original ETP proceeding. OPAE contends that the RSP
Stipulation represents a package that benefits ratepayers and the public interest.

OCC, GM and others subndt that the RSP Stipulation, which recommends that
the Commission approve the RSP as modified, violates the criteria for approving
stipulations set out by the Commission and the Ohio Supnnne Court and was entered
into by only a limited number of parties. OCC and GM argue that in the past, the
Commission has used the followingsriteria-in considering the reasonableness of a.
stipulation:

(1) Is,the settlement a product of serious bargaining among capable,
knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the public
InterestY

(3) Does the settlement package violate any important regulatory
principle or practice?

They note that the Ohio Supreme Court has endorsed the Commission's analysis
using these criteria to resolve issues in a manner economical to ratepayers and public
utilities. Indus. Energy Consumers of Ohio Power Co. v. Pub. lltiL Comm., 68 Ohio St.3d 559
(1994). It is argued that the RSP Stipulation does not benefit ratepayers, and violates
important regulatory principles and, therefore, should be rejected. NOPEC argues that
those customers under special contracts which may be extended pursuant to the RSP
Stipulation should pay their full share of RTC and RSC during the extended term of the
contracts. NOPEC argues that to do otherwise would be discriminatory to customers
not under special contracts.

The Commission finds that inasmuch as the substantive terms of the RSP
Stipulation have been included in the revised RSP, these terms can be considered in the
same fashion as the rest of the provisions of the RSP. Certain of the terms of the RSP
Stipulation have already been addressed above. The primary isaue arising from the RSP
Stipulaticn is the provision that aIlows certain customers to extend the terms of their
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special contracts until the extended RTC ends which could be as late as 2010. NOPEC
questions whether these customers are paying their fair share of transition costs. We
believe the answer is yes, when viewed in the context of Section 4928.34 (A) (6), Revised
Code. This section, which deals with capping rates during the MDP, provides that "the
rate cap applicable to a customer receiving electric service pursuant to an arrangement
approved by the commissfon underSection 4905.31 of the Revised Code is, for the term
of the arrangement, the total of all rates and charges in effect under the arrangement."
We do not interpret this provision as allowing special contract customers to avoid the
payrnent of transition costs no more than the capping of tariff rates for all other
customers meant that they were not paying for transition costs. Whether a customer
pays the capped tariff rates or a spedal contract rate, transition costs are recovered
through thoae rates. Consequently, the fact that special contracts may be extended to
the end of the extended regulatory transitton cost recovery period does not change the
premise that transition costs are recovered as pait of the cost of providing service to
special contract customers. We do not find that the approval of such a provision
discriminates against cvstomers served under tariff rates. Rather, the extension of such
contracts promotes economic development in Ohio, and is reasonable to include in a
RSP.

L. Miscellaneous Issues

1. State Action

The RSP provides that, for the duration of the Plan, pirstEnergy's compliance
with the provisions of thfs Plan shall constitute state action (FirstEnergy Ex. 6, Sectlon
VII). PirstEnergy contends that it has asked for a state action finding to provide a
defense against a claim of antitrust violations. It argues ttret the Commission's approval
of a RSP constitutes state action because the Applicants' activities under the RSPtvill be
conducted pursuant to a dear expressed state policy and will be actively supervised by
the state. FirstEnergy argues that meeting these criteria fulf•Slls the U.S. Supreme
Court's test for finding state action set forth in Cnlifornia Retsil Liquor Ass'n v. Midcal
Aluminum Inc., 445 U.S. 97 (1980). FirstEnergy asserts that the RSP was offered in
response to a specific request of the Commission and, if approved, would be carefully
supervlsed and controlled by the Commission. Thereforp, it believes it is entitled to a
finding from the Commission that the RSP constitutes state action.

NOAC, WPS/Cleveland, GM, and OMG urge the Commission not to make a
finding that approval of a RSP constitutes state action. They argue that there is no legal
reason why the Applicants should be shielded from antitrust laws. They contend that
the proposed RSP provides a substantial amount of discretion to the Applicants to
operate under the Plan and the Plan does not fulfi ll a dearly articulate state policy. It is
also pointed out that the Commission spedf'ically found in approving FirstEnergy's ETP
that the Commission's actions did not constitute state action.

The Commisslon rouHnely finds in entcles and orders that its actions do not
constitute state action. We see no reason why we should change our policy in this case.
As we stated in the FirstEnergy ETP order, "It is not our intent to fnsulate FirstEnergy
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from any proviaions of state or federal law that prohibits the restraint of trade" (ETP
Opinion and Order at 71). Accordingly, we will not fmd that approval of a RSP for
FirstEnergy constitutes state action.

2. Case No. 02-1944-EL-CSS Partial Pavment Prioritv

The revised RSP provides that the supplier payment priority arrangements
agreed to in Case No. 02-1944-EL-CSS (02-1944) shall continue unchanged through
December 31, 2008, or such earlier date as a result of the early termination of the Plan
(FirstEnergy Ex. 6, Section VIlI at paragraph 10). Mr. Alexander testified that this
provision is- to assure CRES suppliers that the partial payment posting priority
established in 02-1944 wiE remain in effect during the term of the RSP (FirstEaergy Ex. 5
at 5).

GM argues that the language used in this paragraph could be interpreted to
create a fixed termination date of the payment priority arrangement, contrary the
stipulation entered into by FirstEnergy, GM, WPS, and Staff. The stipulation and the
Commission's order approving the stipulation did not contain a pre-arranged
tetmination date, but could allow for tennination in the event of a material change in
the assumptions underlying the stipulation. GM asserts that the payment arrangement
should continue during the RSP and beyond, until and unless a material change occurs.
within the meaning of the stipulation's termination provision.

The Commission ftnds that the terms of the stipulation and our opinion and
order of August 6, 2003 in 02-1944 will control as to the termination of the agreed upon
payment priority. It is not the Commission's intent to change the terms of the
stipulation through the RSP.

3. . CRES Creditworthiness and Security

The RSP states that a CRES supplier shall be deemed to be "credit worthy," as
that term is used in Section II Paragraph 2(b), provided that such supplier meets the
security/credit terms and conditions set forth in the Applicants' respective tariffs, as
modified from time to time by the Commission (FirstEnergy Ex. 6, Section VIII,
paragraph 11). Mr. Alexander testified that this provision is to provide assurance to
CRHS suppliers that existing supplier security/credit terms and conditions will be
maintained during the period the RSP remains in effect (FirstEnergy Ex. 5 at 5).

GM argues that this provision would allow FirstEnergy to modify it
creditworthirtess standard during the term of the RSP if the Commission would
approve such a modification. GM contends that no changes should be made to the
creditworthiness standard during the RSP.

The Commission finds that the provision for CRES security/credit standards set
forth in Section VIII paragraph 11 of the RSP is reasonable. There may be valid reasons
why modifications to the standards may be necessary. We note that any proposed
modification would need Commission approval which provides opposing parties the
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opportunity to provide comments to the Commission prior to any approval. Therefore,
this provision will remain part of the RSP.

IV. COMMiSSION MODIFIED RSP'S COMFZIANCE WfITi SB 3

The parties that oppose the implementation of the RSP proposed by FirstEnergy
have raised various arguments regarding whether or not the RSP comports with the
policies and requirements of SB 3. In summary, opponents argue that FirstEnergy's
Application does not establish a MBSSO and CPB in compliance with Section 4928.14,
Revised Code. Further, they argue that the RSP constitutes a rate increase without
following the procedures in Sections 4909.18 and 4909.19, Revised Code; violates the
rate cap provisions of Sections 4928.34(A)(6) and 492835(A), Revised Code; continues
the GTC beyond 2005 in violation of Section 4928.38, Revised Code; creates new
regulatory assets in violation of Section 4928.40(A), Revised Code; and violates the
terms of FirstEnergy's existing ETP and the Commission's stated goals for a RSP.

A. Sgction 4928.14. Revised Code. Fiiine

With regard to Section 4928.14, Revised Code, SB 3 requires that after the end of
the MDP, an electric utility wiil provide a"market based standard service offer of all
competitive retail electric services necessary to maintain essential eleciric service to
consumers," as well as "the option to purchase competitive retail electric service the
price of which is determined through a competitive bidding process." Section 4928.14,
Revised Code. The CBP may also be replaced with other means to accompIish generally
the same option for customers. Section 4928.14(B), Revised Code.

NOAC, OCC, OMG, PSEG and others argue that the AppIicants' RSP falls short
of meeting the criteria of Section 4928.14, Revised Code, and the Commission's rnles.
They contend that the RSP is not market-based, nor a variable rate required by
Appendix A of Rule 4901:1-35-03, O.A.C. They argue that the generation prtces set
through the RSP are not based upon a wiliing buyer and seller but based upon a price at
wldch FirstEnergy is willing to sell energy. It is also argued that the bidding process is
flawed and contrary to the Conunission's rules which support the inclusion of small
CRES providers in the bidding process.

Applicants assert that they have filed for approval of their RSP as a MBSSO and a
CBP in accordance with the provisions of Section 4928.14, Revised Code. Mr. Alexander
testified that the RSP provides for an average market-based generation price across all
rate classes from 2006 through 2008 of approximately 4.6 cents/kWh. Purther,
Mr. Alexander beiieves that this price is consistent with market prices for similar
services based on his general knowledge of the marketplace and is reasonable. He
explained that the aucHons in New Jersey produced an average price of 5.5 cents per
kWh, which compares favorably to the 4.6 cents per kWh. (FirstEnergy Ex. 1 at 15-16;
Tr. II at 7-8, 13-14) Moreover, FirstEnergy argues that its RSP price Is within the range
of projected wholesale and retail prices discussed by tntervener witnesses in this case.
For example, Cleveland/WPS witness Kevin C. I-Iiggins stated that the wholesale on-
peak market'price for 2005 would be 3.85 cents per kWh (Cleveland/WPS Ex. 1 at 14),

46



03-2144-EL-ATA -45-

and Mr. Frye cited sources that project wholesale prices in 2006 through 2008 to be
somewhere between 3.6 to 3.9 cents per kWh (NOAC/NOPEC Ex. 1 at 6), while
Dominion witness Thomas J. Butler testified that Dominion Retail's projected retail price
for generation, on average, would be 4.79 cents per kWh (Tr. VI at 177), and Reliant
estimated the retail price to be as high as 6.14 cents per kWh (Affidavit of Mark Sudbey,
filed Feb. 20, 2004). FirstEnergy's position is that clearly the 4.6 cents/kWh average
retail price is a reasonable, market-based price.

FirstEnergy also states that its Plan provides for the use of a CBP to be
implemented if generation prices through a CBP tum out to be lower than the RSP
MBSSO. The Applicants also point out that the Commission has the flexibility bo waive
the CBP provided for under Section 4928.14(B), Revised Code, if there is an alternative
means of giving customers a market-based rate.

The Commissiion finds that the procedure set forth in the RSP, as modified by the
Commission, does provide oonsumers with market-based rates. Based upon the pricing
information provided by various parties to this proceeding, we find that the Applicants'
4.6 cents/kWh price for generation during 2006 through 2008 is a reasonable reflection
of what market prices may be during that period. Additionally, the Commission hay
substantially Badted the cost adjustments for generation service to those relating to
taxes and for distribution service to those set forth in the existing ETP settlement. More
importantly, however, adequate safeguaids are in place to allow the Commission to
monitor the prices and confirm that over time, those prices remain market based and
that consumers have adequate options for choosing among generation suppliers.
Tluough this order, the Commission is directing that FirstEnergy undertake a CBP to
ensure that customers receive the benefits of CBP rates ahould they be lower than rates
established through a RSP. The RSP that we propose complies with the requirements of
Section 4928.14, Revised Code. Section 4928.14, Revised Code, provides the
Commission with flexibility in approving processes for determining market-based rates
for the standard service offer. We find that, for PirstEnergy, the methodology for
estabBshing a MBSSO set forth in this order is reasonable. We also find that, by
establishing the MBSSO with price monitoring, the RSP provides a reasonable
alternative to a more traditional CBP, provides for a reasonable means of customer
participation, and fulfills the requirements of Section 4928.14 (B), Revised Code.

B. Com^h'ance with Section 490918 Revised Code. and SB 3 Rate CaR
Provisions

Section 4928.14(A), Revised Code, provides that the MBSSO sha6 be filed with
the Commission under Section 4909.18, Revised Code: SB 3 also imposes a cap on
unbundled rates and provides that rate schedules established for the MDP shaIl not be
adjusted during that period, except as provided for in SB 3 (Sections 4928.34(A)(6) and
4928.35(A), Revised Code). NOAC, NOPEC, GM and others argue that the RSP
proposed by FirstEnergy provides for rate increases without fuifilling the requirements
set forth in Chapter 4909, Revised Code, and in violation of SB 3. NOAC argues that
FirstEnergy's RSP proposes several immediate rate hikes and provides a mechanism for
several future rate hikes. It argues that the Pian indudes: 1) a mechan9sm for an
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Increase in tariffed generation charges; 2) the addition of interest charges to the deferral
of shopping credits incentives; 3) the imposition of a RSC; and 4) a mechanism for
increases to distribution rates. Further, NOAC argues that proposed accrual of interest
on shopping credit incentive deferrals violates the provi.sions of SB 3 dted above. It is
argued that rate adjustments and deferrals, above those authorized in the ETP, either
should be considered using the rate Increase procedures of Chapter 4909 or not allowed
as violations of the SB 3 rate cap provisions.

FirstBnergy asserts that the application for a RSP was filed as an ATA
(applicatfan for tariff approval), not for an fncrease in rates, and that it was filed
pursuant to SecHon 4928.14, Revised Code. PirstBnergy contends that with the
approval of its RSP, there are no actual increases in any rates or charges. PirstBnergy
points out that the defeaais that are established as part of the RSP only extend the
recovery of the RTC, not increase the rate. Further, any changes in generation and
distrlbution rates that could be requested by FirstEnergy would have to be shown to be
just and reasonable and be approved by the Canunission upon the filing of an
application. With respect to the implementation of an RSC, FirstEnergy asserts that,
given that the RSC is simply a component of the market-based rate proposed in the
BSP, the RSC cannot be characterized as a new rate, much less an increased rate.

With the adoption of a RSP as modified by the Commission, we find that several
of the concems regarding rate increases and violation of the SB 3 rate cap provisions
have been rendered moot RegardIess of the modiBcations made by the Commission,
the establishment of the RSP does not require the filing of an application to increase
rates pursuant to Chapter 4909, Revised Code. The establishment of a RSP as set forth
in this order does not increase the generation charge, distribution charge, or the
transition charges paid by customers. Any future adJustments to generation and
distribution rates, as limited as they are, would be eonsidered in separate applications
filed by FirstEnergy and are not being approved as part of this ap plication. The form
and specific requirements of such appGcations can be considered if and when
FirstEnergy seeks to adjust such rates in accordance with the BTP or the RSP being
approved herein. Likewise, the establisiunent of a RSC after the MDP is not cansidered
part of a noncompetitive service, which would be subject to the requirements of a
Chapter 4909 rate increase appBcation. Additionally, the modifications to the RTC and
the establishment of an extended RTC to recover new deferrals all relate to competitive
services and are not subject to a Chapter 4909 rate increase appBcation. Further, we are
not increasing any of the rate components established in the E2T during the MDP
consistent with the rate cap provisions of Section 4928.34(A)(6) and 4928.35(A), Revised
Code.

C. Compliance with Section 4928.38. RevIsed Code

Section 4928.38, RevLsed Code, states that the "utility's receipt of tranaftion
revenues shaII terminate at the end of the market devek>pment period." NOAC and
Reliant argue that the establishment of an RSC after the MDP, which is the same
amount as the GTC in effect during the MDP, is in actuality a continuation of the GTC
and, therefore, a violation of Section 4928.38, Revised Code. NOAC aclmowledges that
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there are provisions within SB 3 which permit the continuation of the RTC beyond the
NA)P; however, no such provisions exist for continuing the GTC.

FirstEnergy argues that the establlshment of a RSC does not violate Section
4928.38, Revised Code. FirstEnergy states that the RSC is part of the total price at which
the Applicants wlll sell generation during the period 2006 through 2008. The RSC is
intended to compensate the Appiicants for, among other things, the cost of reserving
affiliate generation to backstop Ohio POLR service and compensate FirstEnergy for
maintaining the abiiity to provide generation to all of its shopping and non-shopping
customers (Tr. I at 205; FirstEnergy Ex. 1 at 18). FirstEnergy asserts that the RSC does
not perform the same function as the GTC, is not a continuation of the GTC, and has
nothing to do with transition costa; therefore, there is no violation of Section 4928.38,
Revised Code.

The Commission finds no merit to NOAC's and Relianes contention that the
establishment of the RSC violates Section 4928.38, Revised Code. As FirstEnergy has
stated, and we find that the RSC serves a different funclion than the GTC It is part of
the price at which FirstBnergy has agreed to provide generation. It is not meant to
recover generation transition costs. Consequently, we find that Section 4928.38, Revised
Code, has no applicabiiity to the RSC.

D. Comaiiance with Section 4928.40. Revised Code

Section 4928.40, Revised Code, addresses the recovery of generation and
regulatory transition costs. It also authorizes the Commission to "conduct a periodic
review no more often than annually and, as it determines necessary, adjust the
transition charges of the electric utility..... Further, this section provides that the
"Commission shall not permit the creation or amortization of additional regulatory
assets without notice and an opportunity to be heard through an evidenHazy hearing
and shall not increase the charge recovering such revenue requirement associated with
regulatory assets."

NOAC argues that the accrual of interest on shopping credit deferrals does not
qualify as a"regulatary asset" as defined In Section 4928.01(A)(26), Revised Code, and,
therefore, is not a regulatory asset that can be created under Section 4928.40(A), Revised
Code. NOAC argues that interest is an item that can be added to a regulatory asset but
it is not a regulatory asset by itself.

FirstEnergy argues that the statute defines "regulatory asset" as "ihe
unamortized net regulatory assets that are capitalized or deferred on the regulatory
books of the electric utiIity," pursuant to a Commisaion order or generally accepted
accounting principles, "that would otherwise have been charged to expenses as
incurred... " FirstEnergy states that, under its proposed RSP, the interest on shopping
credit incentive deferrals and other regulatory assets are to be deferred on the
Applicants' books and, therefore, meet the definition of regulatory assets.
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The Commission has in the past authorized accounting deferrals and, based on
the dreumstances, has permitted the accrual of interest on deferrals. We find nothing in
Sections 4928.01(A)(26) or 4928.40, Revised Code, which precludes the Commission
from allowing a reasonable rate of interest on deferrals to be part of regulatory assets.
To the extent that we permit interest on the amortization of regulatory assets, we have
the authority to permit the recovery of the deferred interest through Section 4928.40(A),
Revised Code.

E. Cymmission's RSP Goals

FirstEnergy offered a RSP in response to the Commission's September 23, 2003
entry in Case No. 03-1461-EL-UNC regarding the establishment of FirstEnergy's
shopping credits for 2003. In that entry, the Commission requested that PirstEnergy
develop a plan that balanced three objectives: (1) rate certainty, (2) finandal stability for
FirstEnergy, and (3) the further development of competitive nuakets. The Commission
finds that the RSP, as modified by the Commission, fulfllls aE of these goals. Under the
RSP, FirstEnergy will assume the risk of cont3nuing to supply POLR services to its Ohio
customers at a fixed, market-based generation price, using its generation assets after the
end of the MDP, while still maintaining its finandal integrity. The RSP provides for
stable rates through 2008, subject to Iimited Commission-approved adjustmenta while
continuing to support shopping. The RSP, as revised, also provides FirstF.nergy with
the ability to maintain finandal stability through the term of the Plan by adjusting kWh
sales targets and extending the period for regulatgry transitlon cost recovery to account
for the lowerthan-expected sales resulting from the sluggish economic conditions and
the effect of the accrual of cazrying charges.

Another important aspect of FirstEnergy's RSP is that it wiE provide customers
the opportunity to shop against the price of generation established by the Plan and, if
the market supports lower pricing, customers can shop. The RSP also permits the
Commission to periodically evaluate the RSP prices against a competitive bidding
prooess. If the market prices are lower, the Commission may terminate the RSP and
accept the bids for generation serrice. As set forth above, a CBP process is to be
conducted and the results submitted to the Commission for its consideration by
December 1, 2004. We find that these provisions of the Plan wiII help further develop a
competitive market. Accordingly, we find the RSP, as modified by the Commission,
will meet all three of the objectives set out hi our Septgmber 23, 2003 entry in Case No.
03-1461-EL-UNC. We also find that the requirements and diaracteristics of the
FirstEnergy territory inandate a plan that is specific to that area and should not be
considered precedent for other EDU plans,

V. FINDINGS OF PACT AND CONCLUSIONS OF LAW

(1) On October 21; 2003, FirstEnergy filed an application for
authority to continue and modify certain regulatory accounting
practices and procedures, for tariff approvals, and to estabiish
regulatory transition charges foilowing the MDP.
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(2) The local public hearings were held as scheduled in Toledo,
Cleveland, and Kent. The evidentiary hearing commenced on
Pebruary 11, 2004, and continued through February 25, 2004.
On February 25, 2004, FirstEnergy offered rebuttal testimony
and a revised rate stabiBzation plan. Additional, testimony
was heard on March 1, 2004.

(3) A partial Stipulation and Recommendation, resolving some
issues in this case for certain signatory parties, was filed on
February 11, 2004.

(4) FirstEnergy proposes in its application to either (1) estabBsh a
CBP to determine standard offer generation service rates
commencing as of January 1, 2006 under which the prices for
generation services would be determined by the current market
prices, or (2) implement a comprehensive RSP designed to
provide stable long-term competitive pricing of energy services

(5) The Commission supports the use of a CBP to continue to
monitor the necessity of a RSP on a going forward basis. We
believe that a CBP' should be used to evaluate the
reasonableness of the RSP and to assure the Commission and
all interested stakeholders that the charges for generation
service under the RSP do not exceed long-term market prices
that result from a CBP. The Commission will cause the
Applicants to undertake a CBP.

(6) The Commission, after considering the numerous arguments
for and against the adoption of a RSP, finds that it is prudent to
establish a RSP for FirstEnergy unless the CBP can provide
better benefits for customers. We concar with our Staff that a
well-functioning and competitive wholesale market is a
necessary precondition for an efFicient retail market and that
such a market does not exist at present. Efforts by PERC to
standardize the design of electric markets to address reliability
and .pricing concems have met stiff opposition and may take
considerable more time to put in place. Delays that have
occurred in the establishment of RTOs and the development of
competitive wholesale generation markets require that we
develop a standard service offers that provides protections
against the possibility of rate shock once the MDP ends, as well
as promotes further development of a competitive generation
market.

(7) A properly structured RSP can provide stable rates through
2008, fulfill requirements of Section 4928.14, Revised Code, and
continue to foster the development of a competitive market.
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(g) In consideration of the approved ETP for FirstEnergy, and the
provision for an appropriate rate stab>7ization charge as part of
the RSP, adjustments to generation cliarges during the RSP
should be limited to cost increases related to material changes
in tax regulations or laws.

(9) The RSP should not include the ability to increase distribution
rates above those exceptions set forth in the stipulated M.

(10) Paragraph 7 of the RSP provides FirstEnergy the ability to
adjust charges for retail transmission, net congestion,. and
ancillary services beginning in 2006. Interested parties to this
proceeding wiE be dtrected to meet to determine the best
approach for bllling shopping customers for such services once
the MDP has ended.

(11) The RSC represents the price for FirstEnergy to accept the risk
inherent in a rate stabilizarion plan. The RSC cannot be
considered a continued collection of the GTC.

(12) The Commission wtll permit FirstEnergy to modffy the
accounting of the 5% reduction and customer charge credits as
reducNoms of the GTC and the RTC. However, for residential
customers to receive the full benefit of the customer charge
credits, the sales targets and time periods for the recavery of
regulatory transition costs should not be lengthened or
adjusted to account for the RTC rate reduction attributable to
the customer charge credits.

(13) The ETP allowed for the end date for collection of the RTC to
be adjusted for economic conditions. The Applicants' proposed
adjustments to the RTC recovery periods should be allowed as
delineated in the Revised Plan. The Applicants should meet
with our Staff to recalculate new sales target levels for recovery
of regulatory transition costs.

(14) The collection of interest on the shopping credit deferrals is an
appropriate part of the overall RSP and is authorized by the
ETP. The coIIection of interest should begin on January 1, 2004.

(15) The 2005 shopping credit values should be derived in
accordance with the ETP stipulations.

(16) The 2005 shopping credtt by class should be used as the
avoided cost cap for the RSP. The 2005 shopping credit would
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(17)

be more appropriate as the cap since it would further stabilize
rates during the transition into the Plan.

The shopping credit/avoidable expense model in the Plan
furthers the Commisskm's stated goals of rate certainty,
financial stabllity for the Applicant and promotion of the
market.

(18) The ls.sue of the POLR price for retuming customers is crucial
for niarketers and aggregators to offer competitive products
and for the appropriate risks to be imposed on those customers.
We believe that the relevant market for analyzing and
spedfying market pricing is the EDU. To the extent practica4
the Applicants should base pricing on a portfolio approactS,
using monthly forwards to purchase blocks of power.
FirstEnergy should submit to the CommiasiorS, within 90 days
of this order, a new pricing plan for retuming customers that
incorporates these concepts.

(19) The impact of the R9P on shopping cannot be detennined at
this time, and there Is a definite benefit to the retention of at
least minimum shopping levels as the market develops. The
supply of MSG when the shopping levels would fall below 20%
would ensure those minimum levels of shopping.

(20) Inasmuch as PirstEnergy has proposed reducing funding for
energy efficiency programs for the period of 2006 through 2008
fram $5 million to $1.25 miIlion per year, we believe that the
$10 million of additional funding FirstSnergy has agreed to
provide should be divided equaIIy between energy efficiency
programs and economic development activities.

(21) The Revised Plan's termination provisions are reasonable as
clarified in the record of this case. The criteria for termination
would require 12 months prior written notice and the filing of
an application with the Commission that establishes a dear
nexus between the environnmental action(s) and the FirstEnergy
decision to retire or shut down the units.

(22) In consideration of the economic conditions that inhibited the
retirement of the debt assodated with the faciIities, FirstHnergy
has shown good cause to extend the fmancial separation
waiver. The breadth of this waiver request and the lack of any
specificity as to the areas of non-compliance make it Impossible
for the Commission to find good cause for granting the
extension of the general corporate separation waiver.
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(23) The primary issue arising from the RSP Stipulation is the
provision that allows certain customers to extend the terms of
their special contracts until the extended RTC ends which could
be as late as 2010. The approval of such a provision does not
discriminate against customers served under tariff rates.
Rather, the extension of such contracts promotes economic
development in Ohio, and is reasonable to include in a RSP.

(24) Approval of a RSP for FirstEnergy does not constitute state
action.

(25) The terms of the stipulation and our opinion and order of
August 6, 2003 in 02-1944 will control as to the termination of
the agreed upon payment priority.

(26) The Commission f9nds that the provision for CRES
security/credit standards set for in Secflon VDI paragraph 11 of
the RSP is reasonable.

(27) The RSP, as modifiecL does not violate the requirements of
Section 4928.14, Revised Code. By establishing the MBSSO
with price monitoring, the RSP provides a reasonable
altemative to a more traditional CBP, provides for a reasonable
means of customer participation, and fulfills the requirements
of Section 4928.14 (B), Revised Code.

(28) The modifications to the RTC and the establishment of an
extended RTC to recover new deferrals all relate to
noncompetitive services and are not subject bo a Chapter 4909
rate incease application. Further, there are no increases to any
of the rate components established in the STP during the MDP
to be in violation of the rate cap provisions of Section
4928.34(A)(6) and 492&35(A), Revised Code.

(29) The establishment of the RSC does not violate Section 4928.38,
Revised Code.

(30) The establishment and defeaal of interest on the amortization
of regulatory assets after the MDP ends does not violate Section
4928.40(A), Revised Code.

(31) The RSP, as modified by the CommissiorA, balanced three
objectives: (1) rate certainty, (2) financial stability for
FirstEnergy, and (3) the further development of competitive
markets.
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RO DfiR:

It is, therefore,

s3-

ORDERED, That FirstEnergy undertake a CBP cnnsistent with this order and
schedule a meeting with our staff and other interested parties to this proceeding to
estabEsh further requirements of the CBP. It is, further,

ORDERED, That the FirstEnergy's RSP is approved,.to the extent and subject to
the modifications and canditions set forth above. It is, further,

ORDERED, That FirstEaergy fiie tariffs for Commission approval that reflect the
terms of the RSP as modified by this order within 75 days. It is, further,

ORDERED, That interested parties to this proceeding shall meet to determine the
best approach for bitlirtg shopping customers for retail transmission, net congestion,
and ancRlary services once the MDP has ended. Ip Is further,

ORDERED, That FirstEnergy meet with our staff to recalculate new sales target
levels for recovery of regulatory transition costs consistent with thts order. It is, further,

ORDERED, That FirstEnergy shall submit its methodology for the supply of
MSG within 90 days of this order. It is, further, -

ORDERED, That FirstEnergy shall submit a new pricing plan for the POLR price
for returning customers within 90 days of this order. It is, further,

ORDERED, That FirstEnergy's request to adjust the 2005 shopping credits is
denied. The 2005 shopping credits should be derived in accordance with the ETP
stipulation. It is, further,
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ORDERED, That a copy of this opinfon and order be served upon aU parties of
record.

THE PUIiLiC TglLITIFS COMMLSSION OF OHIO

lan R. Schriber, Chairman

RRG/SDL:ct

Entered in the Journal
JUN 9 2004

^
e

Secretary

Clarence D. Rogers, Jr.
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Appendix

List of Acronyms

SB 3
ETP
MDP
RTC
OB
TB
CEI
RSP or Plan
OCC
GM
(Ohio Marketers
Group or OMG)

WPS
OPAB
TBU-Ohio
CPS
OMA.
NOAC

NOPEC
PSEG
CBP
POi12
MBSSO
CRES
FERC
RTO
RSC
GTC
MISO
PJM
AEP
EDU
MSG
FEu

Amended Substitute Senate Bili No. 3 of the 123d General Assembly
Electric Transition Plan
market deveiopment period
regulabory transition chharges
Ohio Edison Company
Toledo Edison Company
Cleveland Eiectric IEuminating Company
Rate StabiBzation Plan
Ohio Consumers' Counsel
Green Mountain Energy Company

MidAmerican Energy Company, Strategic Energy LLC, and
Constellation NewEnergy, Inc.
WPS Energy Services
Ohio Partners for Affordable Energy
Industrial Energy Users-Ohio
Constellation Power Source, Inc.
Ohio Maaufacttuers' Association
Northwest Ohio Aggregation Coalition on beiuilf of City of Toledo,
Lucas County, City of Maumee, City of Northwood, City of
Nortfiwood, City of Oregon, City of Perrysburg, City of Sylvania,
and VilIage of Holland
The Northeast Ohio Public Energy Councii
PSEG Energy Resources and Trade
Competitive bidding prooess
Provider of last resort
Maricet-Based 8tandard Service Offer
Competitive retail electric service
Federal Energy Regulatory Commission
Regionai Transmission Organization
Rate Stabilization Charge
Generation transition charge
Midwest ISO
PJM Interconnect LLC
American Electric Power
Eiectric distribution utilities
Market Support Generation
FirstEnergy Soiutions
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BEPORE

THE PUBLIC UTII,ITIF$ COMMI9SION OF OHIO

In the Matter of the Applications of Ohio
Edison Company, The Cleveland Electrlc
Illuminating Company and The Toledo
Edison Company for Authorlty to Continue
and Modify Certain Regulatory Accounting
Praclices and Procedures, for Tariff Approv-
ais and to Estabiish Rates and Other Charges
Including Regulatory Transition Charges
Following the Market Development Period.

Case No. 03-2144-EL-ATA

OPINION OF COMMISSIONffit CLARENCE D. ROGER.S. TR.. DISSENTWG IN PART
AND CONCURRING IN PART

The 1999 Senate Bi113 restructured the electric industry in Ohio. It mandated the
end of the old program of granting franchised monopolles the right to sell power based on
cost of service and irt Its stead instituted the concept of market based rates. Electric
companies were reqaired to Institute transition plans that included the collection of
transition costs with market development periods to end no later than the end of 20Q5.
This Commission was to oversee and approve: 1) a nondiscriminatory, market-based
standard offer; 2) a competitive bid option for retail consuumers; and 3) the divestiture of all
generation facilities from the regulated distribution utility to an independent supplier or a
nonjurisdictional affiiiate.

The Rate Stabiiization Plan for the FiretEnergy operaHng companies, CBI,. Ohio
Edison and Toledo Edison, as approved by the Publlc Utilitles Commission today, wtth
certain recommended modiHcations, is a departure from the concept envisioned by the
legislature and this Commission. The modified Plan, if accepted by PirgtEnergy, would set
the course for electric service rates and competition in Northexn Ohio until the end of 20p8.

Although I agree with many of the changes to the Pian as dkected by the
Commission in the Order, I cannot sign the Opiaion and Order as it maintains and, in fact,
ensures that customers in the FirstEnergy terrltory will pay the highest rates irt Ohfo.
Therefore, the plan does not best serve the public. And although not the fault of the
Commission, the approved plan does not live up to the legislative promise to consumers.
There was an expectation that by paying off First Energy's stranded costs, elecEric rates
would be dramatically lowered by the end of the market development periocL

It is clear that the market has not matured suffidently for the legislative-directed
competitive bid to serve as the standard service offer. Recognizing this, the PUCO
encouraged the FirstEnergy companies to file a rate stabilization plan that balanced three
objectives: 1) rate certainty, 2) financial stability for the FirstBnergy operating cotnpanies,
and 3) development of the competitive market. The problem is that the Plan stabilizes rates
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at too high a cost; does not adequately promote competition; but does provide finandal
stability for FirstEnergy.

One cannot ignore the fact that the Conunission had to "encourage" F3rstEnergy to
file the Rate Stabilization Plan, as opposed to ordering it. This has placed FirstEnergy in a
powerful bargaining position. At the recent oral arguments, the company reminded the
Commission that it had the ability to withdraw the applioaNon at any ttme and not accept
any amendments or offer any re-openers. FirstEnergy has placed itself In a strong posirion,
and has basically said "take it or leave it".

If First Energy canies out that threat, the Commissian, and ultimately cansumers,
would be left with a standard service offer based on a competitive bid In a market that
most experts agree has not developed In a nianner anticipated by the deregulation
legislation. Although the Order provides that the competitive bid be tested against the rate
offered in the Rate Stabilization Plan, we can not be sure that such a market bid will
produce a better deal for consumers.

The bottom line is the Plaa neither offers a fair rate for consumers nor does it
further the development of competition. The Rate Stabilization Charge, which is the
insurance premium charge to be collected by FirstEnargy for offering a Rate Stabilization
Plan, was set by FirstEnergy at the same rate as the generation transition charge, which is
better known as the stranded cost recovery oharge. FirstEnergy has offered no evidence,
studies or analysis to support this charge other than the judgment of the Chairman of
FirstEnergy companies. I have gone on record in another industry to voice my objection to
signing an Order that requires the paynient of this kind of charge without any additioaal
justification. I must do the same here.

Finally, I am concerned that the structure of the Plan may impede the growth of
competition In this region. The governmental aggregation groups in Ohfo are the
nationally acclaimed success stories of deregulation. Under the Plan they do not benefrt.
Although the Rate Stabilization Plan as modified in the Opinion and Order does nore to
benefit the consumers than the original stipulation, the overall impact of FirstHnergy'a
Plan wi11 not be advantageous to the economic and social well-being of the northem part
of the Ohio.
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BEFORE

THE PUBLIC TJTILYIYE4 CObIMiSSION OF OHIO

In the Matter of the Applications of Ohio
Edison Company, The Cleveland Electric )
IIIumina ' ^^mpany and The Toledo
Edison Company ior Authority to Continue
and Modify Certain Regulatory Accounting Case No. 03-2144-EL-ATA
practices and Procedures, for'I'ariff A pprov-
als and to Establish Rates and Other Charges
Including Regulatory Transition Charges
Following thg Market Development Period.

CONCURRING OPINION OF COMMISSIONER TUDTTFi A. TON$S

I concur with the Commission's approval of the revised appiication, as modified,
submitted by FirstEnergy for authority to continue and modify cerlain regulatory
accounting practices and procedures, for tariff approvals and to establish reguiatoiy
transition chargea folWwing the market development period. FirstEnergy proposed to
either (1) establish a competitive bidding process (CBP) to det®rmine standard offer
generation service rates commencing as of January 1, 2006 whereby generations prices for
generation services would be determined by the current market prices, or (2) implement a
cornprehensive Rate Stabii9zation Plan (RSP) designed to provide stable long-term
competitive prkting of energy services for customers.

The Comnilssion had requested that First Energy develop a plan that achieved three
objectives: (1) rate certainty and stabihty for consumers, (2) finanelal stability for
FirstHnergy, and (3) deveiopment of competitive markets.

I believe the key to the Order is the Commission finding that a Competitive Bid
Process (CBP) should be conducted by First Energy to evaluate whether customers are
better served by the'establishrnent of a RSP or a CBP. If the CBP prices are lower that
those of the RSP, then there may not be a need for the RSP. A C8P can be used to assure
the Commission and all interested stakeholders that the charges for generation service
under the RSP do not exceed long-term market prices that result from a CBP.

If needed, the RSP as modified wfll fulfiIl the Commiesion's objectives. Although I
was discouraged that FirstEnergy set the provider of last resort (POLR) risk premium, the
Rate Stabilization Charge, at such a high level without cost-based justification. First
Energy will continue to supply POLR services to its Ohio consumers at a fixed, market-
based generation price. The RSP provides for stable rates through 2008 while continuing
to support shopping. The RSP, as revised, also provides First Energy with the abiGty to
maintain fmancial stability through the term of the Plan. Further, the RSP will provide
customers the opportunity to shop agelnst the price of generation established by the plan
and, if the market supports lower pricing, customers can shop. The Commission wiii be
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periodically measuring the RSP prices against a competitive bidding process. If the market
prices are lower, the Commission may tPr+++++Ate the RSP and accept bids for generation.

I agnee with the Commission s concern that the impact of the RSP on shopping
cannot be determined at this time, and there is a defmite benefit to the retention of at least
minimum shopping levels as the market develops. The supply of Market Support
Generation (MSG) when the shopping levels would fall below 20 percent would ensure
those minimum levels of shopping,

('?.^ 4'_ 9'..2
Judith A. Jones, ioner
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4903.09 Written opinions filed by commission in all contested cases.

In all contested cases heard by the public utilities commission, a complete record of all of
the proceedings shall be made, including a transcript of all testimony and of all exhibits, and the
commission shall file, with the records of such cases, findings of fact and written opinions set-
ting forth the reasons prompting the decisions arrived at, based upon said findings of fact.

4903.16 Stay of execution.

A proceeding to reverse, vacate, or modify a final order rendered by the public utilities
commission does not stay execution of such order unless the supreme court or a judge thereof in
vacation, on application and three days' notice to the commission, allows such stay, in which
event the appellant shall execute an undertaking, payable to the state in such a sum as the
supreme court prescribes, with surety to the satisfaction of the clerk of the supreme court, condi-
tioned for the prompt payment by the appellant of all damages caused by the delay in the
enforcement of the order complained of, and for the repayment of all moneys paid by any person,
firm, or corporation for transportation, transmission, produce, commodity, or service in excess of
the charges fixed by the order complained of, in the event such order is sustained.

4905.09 Substantial compliance.

A substantial compliance by the public utilities commission with the requirements of
Chapters 4901., 4903., 4905., 4907., 4909., 4921., 4923., and 4925. of the Revised Code is suffi-
cient to give effect to all its rules, orders, acts, and regulations. Such rules, orders, acts, and
regulations shall not be declared inoperative, illegal, or void for an omission of a technical nature
in respect to such requirements. Such chapters do not affect, modify, or repeal any law fixing the
rate which a company operating a railroad may demand and receive for the transportation of pas-
sengers.

4909.15 Fixation of reasonable rate.

(A) The public utilities commission, when fixing and deternuning just and reasonable
rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and use-
fizl in rendering the public utility service for which rates are to be fixed and determined. The
valuation so determined shall be the total value as set forth in division (J) of section 4909.05 of
the Revised Code, and a reasonable allowance for materials and supplies and cash working
capital, as determined by the commission.

The commission, in its discretion, may include in the valuation a reasonable allowance
for constraction work in progress but, in no event, may such an allowance be made by the com-
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mission until it has determined that the particular construction project is at least seventy-five per
cent complete.

In determining the percentage completion of a particular construction project, the
commission shall consider, among other relevant criteria, the per cent of time elapsed in con-
struction; the per cent of construction funds, excluding allowance for funds used during con-
struction, expended, or obligated to such construction funds budgeted where all such funds are
adjusted to reflect current purchasing power; and any physical inspection performed by or on
behalf of any party, including the commission's staff.

A reasonable allowance for construction work in progress shall not exceed ten per cent of
the total valuation as stated in this division, not including such allowance for construction work
in progress.

Where the commission permits an allowance for construction work in progress, the dollar
value of the project or portion thereof included in the valuation as construction work in progress
shall not be included in the valuation as plant in service until such time as the total revenue effect
of the construction work in progress allowance is offset by the total revenue effect of the plant in
service exclusion. Carrying charges calculated in a manner similar to allowance for funds used
during construction shall accrue on that portion.of the-project in service but not reflected in rates -
as plant in service, and such accrued carrying charges shall be included in the valuation of the
property at the conclusion of the offset period for purposes of division (J) of section 4909.05 of
the Revised Code.

From and after April 10, 1985, no allowance for construction work in progress as it
relates to a particular construction project shall be reflected in rates for a period exceeding forty-
eight consecutive months commencing on the date the initial rates reflecting such allowance
become effective, except as otherwise provided in this division.

The applicable maximum period in rates for an allowance for construction work in pro-
gress as it relates to a particular construction project shall be tolled if, and to the extent, a delay
in the in-service date of the project is caused by the action or inaction of any federal, state,
county, or municipal agency having jurisdiction, where such action or inaction relates to a
change in a rule, standard, or approval of such agency, and where such action or inaction is not
the result of the failure of the utility to reasonably endeavor to comply with any rule, standard, or
approval prior to such change.

In the event that such period expires before the project goes into service, the commission
shall exclude, from the date of expiration, the allowance for the project as construction work in
progress from rates, except that the commission may extend the expiration date up to twelve
months for good cause shown.

In the event that a utility has permanently canceled, abandoned, or ternrinated construc-
tion of a project for which it was previously pennitted a construction work in progress allow-
ance, the commission innnediately shall exclude the allowance for the project from the valuation.
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In the event that a construction work in progress project previously included in the valua-
tion is removed from the valuation pursuant to this division, any revenues collected by the utility
from its customers after April 10, 1985, that resulted from such prior inclusion shall be offset
against future revenues over the same period of time as the project was included in the valuation
as construction work in progress. The total revenue effect of such offset shall not exceed the total
revenues previously collected.

In no event shall the total revenue effect of any offset or offsets provided under division
(A)(1) of this section exceed the total revenue effect of any construction work in progress allow-
ance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in
division (A)(1) of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and
reasonable rate of return as deterniined under division (A)(2) of this section to the valuation of
the utility detennined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period less the
total of any interest on.cash or credit refands.paid, pursuant.to section 4909.42 of the.Revised
Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the
discretion of the commission, be computed by the normalization method of accounting, provided
the utility maintains accounting reserves that reflect differences between taxes actually payable
and taxes on a normalized basis, provided that no determination as to the treatment in the rate-
making process of such taxes shall be made that will result in loss of any tax depreciation or
other tax benefit to which the utility would otherwise be entitled, and further provided that such
tax benefit as redounds to the utility as a result of such a computation may not be retained by the
company, used to fund any dividend or distribution, or utilized for any purpose other than the
defrayal of the operating expenses of the utility and the defrayal of the expenses of the utility in
connection with construction work.

(b) The amount of any tax credits granted to an electric light company under section
5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be
retained by the company, used to fund any dividend or distribution, or utilized for any purposes
other than the defrayal of the allowable operating expenses of the company and the defrayal of
the allowable expenses of the company in connection with the installation, acquisition, construc-
tion, or use of a compliance facility. The amount of the tax credits granted to an electric light
company under that section for Ohio coal burned prior to January 1, 2000, shall be returned to its
customers within three years after initially claiming the credit through an offset to the company's
rates or fuel component, as determined by the commission, as set forth in schedules filed by the
company under section 4905.30 of the Revised Code. As used in division (A)(4)(c) of this sec-
tion, "compliance facility" has the same meaning as in section 5727.391 of the Revised Code.
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(B) The commission shall compute the gross annual revenues to which the utility is
entitled by adding the dollar amount of return under division (A)(3) of this section to the cost of
rendering the public utility service for the test period under division (A)(4) of this section.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-
month period beginning six months prior to the date the application is filed and ending six
months subsequent to that date. In no event shall the test period end more than nine months sub-
sequent to the date the application is filed. The revenues and expenses of the utility shall be
determined during the test period. The date certain shall be not later than the date of filing.

(D) When the commission is of the opinion, after hearing and after making the
determinations under divisions (A) and (B) of this section, that any rate, fare, charge, toll, rental,
schedule, classification, or service, or any joint rate, fare, charge, toll, rental, schedule, classifi-
cation, or service rendered, charged, demanded, exacted, or proposed to be rendered, charged,
demanded, or exacted, is, or will be, unjust, unreasonable, unjustly discriminatory, unjustly pref-
erential, or in violation of law, that the service is, or will be, inadequate, or that the maximum
rates, charges, tolls, or rentals chargeable by any such public utility are insufficient to yield rea-
sonable compensation for the service rendered, and are unjust and unreasonable, the commission
shall:

(1) With due regard among other things to the value of all property of the public utility
actually used and useful for the convenience of the public as deternuned under division (A)(1) of
this section, excluding from such value the value of any franchise or right to own, operate, or
enjoy the same in excess of the amount, exclusive of any tax or annual charge, actually paid to
any political subdivision of the state or county, as the consideration for the grant of such fran-
chise or right, and excluding any value added to such property by reason of a monopoly or
merger, with due regard in determining the dollar annual return under division (A)(3) of this sec-
tion to the necessity of making reservation out of the income for surplus, depreciation, and con-
tingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each
case,

(a) Including a fair and reasonable rate of return determined by the commission with
reference to a cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that
cost of property that is included in the valuation report under divisions (F) and (G) of section
4909.05 of the Revised Code, fix and determine the just and reasonable rate, fare, charge, toll,
rental, or service to be rendered, charged, demanded, exacted, or collected for the performance or
rendition of the service that will provide the public utility the allowable gross annual revenues
under division (B) of this section, and order such just and reasonable rate, fare, charge, toll,
rental, or service to be substituted for the existing one. After such determination and order no
change in the rate, fare, toll, charge, rental, schedule, classification, or service shall be made,
rendered, charged, demanded, exacted, or changed by such public utility without the order of the
commission, and any other rate, fare, toll, charge, rental, classification, or service is prohibited.
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(E) Upon application of any person or any public utility, and after notice to the parties in
interest and opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907., 4909.,
4921., and 4923. of the Revised Code for other hearings, has been given, the commission may
rescind, alter, or amend an order fixing any rate, fare, toll, charge, rental, classification, or ser-
vice, or any other order made by the commission. Certified copies of such orders shall be served
and take effect as provided for original orders.

4928.01 Competitive retail electric service definitions.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric
transmission or distribution service to a retail customer and includes, but is not limited to, sched-
uling, system control, and dispatch services; reactive supply from generation resources and volt-
age control service; reactive supply from transmission resources service; regulation service; fre-
quency response service; energy imbalance service; operating reserve-spinning reserve service;
operating reserve-supplemental reserve service; load following; back-up supply service; real-
power loss replacement service; dynamic scheduling; system black start capability; and network
stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or
otherwise controlled by an electric utility, eleotric services company, electric cooperative, or
govemmental aggregator subject to certification under section 4928.08 of the Revised Code, to
the extent that the agent is under contract with such utility, company, cooperative, or aggregator
solely to provide billing and collection for retail electric service on behalf of the utility company,
cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier
under sections 4933.81 to 4933.90 of the Revised Code as amended by Sub. S.B. No. 3 of the
123rd general assembly.

(4) "Competitive retail electric service" means a component of retail electric service that
is competitive as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has
been financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7
U.S.C. 901, and owns or operates facilities in this state to generate, transmit, or distribute elec-
tricity, or a not-for-profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail elec-
tric distribution service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised
Code and includes an electric services company, but excludes any self-generator to the extent it
consumes electricity it so produces or to the extent it sells for resale electricity it so produces.
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Code.
(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised

(9) "Electric services company" means an electric light company that is engaged on a for-
profit or not-for-profit basis in the business of supplying or arranging for the supply of only a
competitive retail electric service in this state. "Electric services company" includes a power
marketer, power broker, aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that is engaged on a for-profit
basis in the business of supplying a noncompetitive retail electric service in this state or in the
businesses of supplying both a noncompetitive and a competitive retail electric service in this
state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.

(12) "Fimi electric service" means electric service other than nonfmn electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation,
a board of township trustees, or a board of coutity commissioners acting as an aggregator for the
provision of a competitive retail electric service under authority conferred under section 4928.20
of the Revised Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is
aware that the person's conduct will probably cause a certain result or will probably be of a cer-
tain nature. A person has knowledge of circumstances when the person is aware that such cir-
cumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided
through electric utility rates" means the level of funds specifically included in an electric utility's
rates on the effective date of this section pursuant to an order of the public utilities commission
issued under Chapter 4905. or 4909. of the Revised Code and in effect on the day before the
effective date of this section, for the purpose of improving the energy efficiency of housing for
the utility's low-income customers. The term excludes the level of any such funds committed to a
specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income pay-
ment plan program as prescribed in rules 4901:1-18-02(B) to (G) and 4901:1-18-04(B) of the
Ohio Administrative Code in effect on the effective date of this section or, if modified pursuant
to authority under section 4928.53 of the Revised Code, the program as modified; the home
energy assistance program as prescribed in section 5117.21 of the Revised Code and in executive
order 97-1023-V or, if modified pursuant to authority under section 4928.53 of the Revised
Code, the program as modified; the home weatherization assistance program as prescribed in
division (A)(6) of section 122.011 and in section 122.02 of the Revised Code or, if modified pur-
suant to authority under section 4928.53 of the Revised Code, the program as modified; the Ohio
energy credit program as prescribed in sections 5117.01 to 5117.05, 5117.07 to 5117.12, and
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5117.99 of the Revised Code or, if modified pursuant to authority under section 4928.53 of the
Revised Code, the program as modified; and the targeted energy efficiency and weatherization
program established under section 4928.55 of the Revised Code.

(17) "Market development period" for an electric utility means the period of time begin-
ning on the starting date of competitive retail electric service and ending on the applicable date
for that utility as specified in section 4928.40 of the Revised Code, irrespective of whether the
utility applies to receive transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a
product or service above the price that would prevail in a competitive market.

(19) "Mercantile commercial customer" means a commercial or industrial customer if the
electricity consumed is for nonresidential use and the customer consumes more than seven hun-
dred thousand kilowatt hours per year or is part of a national account involving multiple facilities
in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates
facilities to generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service
that is noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule
filed under section 4905.30 of the Revised Code or pursuant to an an•angement under section
4905.31 of the Revised Code, which schedule or arrangement includes conditions that may
require the customer to curtail or interrupt electric usage during nonemergency circumstances
upon notification by an electric utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection
through the percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Project" means any real or personal property connected with all or part of an
industrial, distribution, commercial, or research facility, not-for-profit facility, or residence that
is to be acquired, constructed, reconstructed, enlarged, improved, furnished, or equipped, or any
combination of those activities, with aid furnished pursuant to sections 4928.61 to 4928.63 of the
Revised Code for the purposes of not-for-profit, industrial, commercial, distribution, residential,
and research development in this state. "Project" includes, but is not limited to, any small-scale
renewables project.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized
or deferred on the regulatory books of the electric utility, pursuant to an order or practice of the
public utilities conunission or pursuant to generally accepted accounting principles as a result of
a prior commission rate-making decision, and that would otherwise have been charged to
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expense as incurred or would not have been capitalized or otherwise deferred for future regu-
latory consideration absent commission action. "Regulatory assets" includes, but is not limited
to, all deferred demand-side management costs; all deferred percentage of income payment plan
arrears; post-in-service capitalized charges and assets recognized in connection with statement of
financial accounting standards no. 109 (receivables from customers for income taxes); future
nuclear decommissioning costs and fuel disposal costs as those costs have been detemzined by
the commission in the electric utility's most recent rate or accounting application proceeding
addressing such costs; the underpreciated costs of safety and radiation control equipment on
nuclear generating plants owned or leased by an electric utility; and fuel costs cun-ently deferred
pursuant to the terms of one or more settlement agreements approved by the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the
supply of electricity to ultimate consumers in this state, from the point of generation to the point
of consumption. For the purposes of this chapter, retail electric service includes one or more of
the following "service components": generation service, aggregation service, power marketing
service, power brokerage service, transmission service, distribution service, ancillary service,
metering service, and billing and collection service.

(28) "Small electric generation facility" means an elechic generation plant and associated
facilities designed for, or capable of, operation at a capacity of less than two megawatts.

(29) "Starting date of competitive retail electric service" means January 1, 2001, except
as provided in division (C) of this section.

(30) "Customer-generator" means a user of a net metering system.

(31) "Net metering" means measuring the difference in an applicable billing period
between the electricity supplied by an electric service provider and the electricity generated by a
customer-generator which is fed back to the electric service provider.

(32) "Net metering system" means a facility for the production of electrical energy that
does all of the following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a
microturbine or a fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for
electricity.

(33) "Self-generator" means an entity in this state that owns an electric generation facility
that produces electricity primarily for the owner's consumption and that may provide any such
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excess electricity to retail electric service providers, whether the facility is installed or operated
by the owner or by an agent under a contract.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a
competitive retail electric service if the service component is competitive pursuant to a declara-
tion by a provision of the Revised Code or pursuant to an order of the public utilities commission
authorized under division (A) of section 4928.04 of the Revised Code. Otherwise, the service
component shall be deemed a noncompetitive retail electric service.

(C) Prior to January 1, 2001, and after application by an electric utility, notice, and an
opportunity to be heard, the public utilities commission may issue an order delaying the January
1, 2001, starting date of competitive retail electric service for the electric utility for a specified
number of days not to exceed six months, but only for extreme technical conditions precluding
the start of competitive retail electric service on January 1, 2001.

4928.02 State policy.

It is the policy of this state to do the following throughout this state beginning on the
starting date of competitive retail electric service:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscrim-
inatory, and reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that pro-
vides consumers with the supplier, price, tenns, conditions, and quality options they elect to meet
their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective
choices over the selection of those supplies and suppliers and by encouraging the development of
distributed and small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side
retail electric service;

(E) Encourage cost-effective and efficient access to information regarding the operation
of the transmission and distribution systems of electric utilities in order to promote effective
customer choice of retail electric service;

(F) Recognize the continuing emergence of competitive electricity markets through the
development and implementation of flexible regulatory treatment;

(G) Ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive
retail electric service or to a product or service other than retail electric service, and vice versa;
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(H) Ensure retail electric service consumers protection against unreasonable sales prac-
tices, market deficiencies, and market power;

(1) Facilitate the state's effectiveness in the global economy.

4928.03 Identification of competitive services and noncompetitive services.

Beginning on the starting date of competitive retail electric service, retail electric genera-
tion, aggregation, power marketing, and power brokerage services supplied to consumers within
the certified territory of an electric utility are competitive retail electric services that the consum-
ers may obtain subject to this chapter from any supplier or suppliers. In accordance with a filing
under division (F) of section 4933.81 of the Revised Code, retail electric generation, aggregation,
power marketing, or power brokerage services supplied to consumers within the certified terri-
tory of an electric cooperative that has made the filing are competitive retail electric services that
the consumers may obtain subject to this chapter from any supplier or suppliers.

Beginning on the starting date of competitive retail electric service and notwithstanding
any other provision of law, each consumer in this state and the suppliers to a consumer shall have
comparable and nondiscriminatory access to noncompetitive retail electric. services. of an electric.
utility in this state within its certified territory for the purpose of satisfying the consumer's elec-
tricity requirements in keeping with the policy specified in section 4928.02 of the Revised Code.

4928.04 Additional competitive services.

(A) The public utilities commission by order may declare that retail ancillary, metering,
or billing and collection service supplied to consumers within the certified territory of an electric
utility on or after the starting date of competitive retail electric service is a competitive retail
electric service that the consumers may obtain from any supplier or suppliers subject to this
chapter. The commission may issue such order, after investigation and public hearing, only if it
first determines either of the following:

(1) There will be effective competition with respect to the service.

(2) The customers of the service have reasonably available alternatives.

The commission shall initiate a proceeding on or before March 31, 2003, on the question
of the desirability, feasibility, and timing of any such competition.

(B) In carrying out division (A) of this section, the conunission may prescribe different
classifications, procedures, terms, or conditions for different electric utilities and for the retail
electric services they provide that are declared competitive pursuant to that division, provided the
classifications, procedures, terms, or conditions are reasonable and do not confer any undue eco-
nomic, competitive, or market advantage or preference upon any electric utility.
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4928.05 Extent of exemptions.

(A)(1) On and after the starting date of competitive retail electric service, a competitive
retail electric service supplied by an electric utility or electric services company shall not be
subject to supervision and regulation by a municipal corporation under Chapter 743. of the
Revised Code or by the public utilities commission under Chapters 4901. to 4909., 4933., 4935.,
and 4963. of the Revised Code, except section 4905.10, division (B) of 4905.33, and sections
4905.35 and 4933.81 to 4933.90; except sections 4905.06, 4935.03, 4963.40, and 4963.41 of the
Revised Code only to the extent related to service reliability and public safety; and except as oth-
erwise provided in this chapter. The commission's authority to enforce those excepted provisions
with respect to a competitive retail electric service shall be such authority as is provided for their
enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and
this chapter.

On and after the starting date of competitive retail electric service, a competitive retail
electric service supplied by an electric cooperative shall not be subject to supervision and regu-
lation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised
Code, except as otherwise expressly provided in sections 4928.01 to 4928.10 and 4928.16 of the
Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive
retail electric service supplied by an electric utility shall be subject to supervision and regulation
by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code
and this chapter, to the extent that authority is not preempted by federal law. The commission's
authority to enforce those provisions with respect to a noncompetitive retail electric service shall
be the authority provided under those chapters and this chapter, to the extent the authority is not
preempted by federal law.

The commission shall exercise its jurisdiction with respect to the delivery of electricity
by an electric utility in this state on or after the starting date of competitive retail electric service
so as to ensure that no aspect of the delivery of electricity by the utility to consumers in this state
that consists of a noncompetitive retail electric service is unregulated.

On and after that starting date, a noncompetitive retail electric service supplied by an
electric cooperative shall not be subject to supervision and regulation by the commission under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except sections 4933.81
to 4933.90 and 4935.03 of the Revised Code. The commission's authority to enforce those
excepted sections with respect to a noncompetitive retail electric service of an electric coopera-
tive shall be such authority as is provided for their enforcement under Chapters 4933. and 4935.
of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX [49]
of the Revised Code to regulate an electric light company in this state or an electric service sup-
plied in this state prior to the starting date of competitive retail electric service.
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4928.14 Market-based standard service offer.

(A) After its market development period, an electric distribution utility in this state shall
provide consumers, on a comparable and nondiscriminatory basis within its certified territory, a
market-based standard service offer of all competitive retail electric services necessary to main-
tain essential electric service to consumers, including a firm supply of electric generation service.
Such offer shall be filed with the public utilities commission under section 4909.18 of the
Revised Code.

(B) After that market development period, each electric distribution utility also shall offer
customers within its certified territory an option to purchase competitive retail electric service
the price of which is determined through a competitive bidding process. Prior to January 1, 2004,
the commission shall adopt rules concerning the conduct of the competitive bidding process,
including the information requirements necessary for customers to choose this option and the
requirements to evaluate qualified bidders. The commission may require that the competitive
bidding process be reviewed by an independent third party. No generation supplier shall be pro-
hibited from participating in the bidding process, provided that any winning bidder shall be con-
sidered a certified supplier for purposes of obligations to customers. At the election of the elec-
tric distribution utility and approval of the commission, the competitive bidding option under
this-divisionmaybe used-as the market-based standard offer required by division (A).of this sec-_
tion. The commission may determine at any time that a competitive bidding process is not
required, if other means to accomplish generally the same option for customers is readily avail-
able in the market and a reasonable means for customer participation is developed.

(C) After the market development period, the failure of a supplier to provide retail elec-
tric generation service to customers within the certified territory of the electric distribution utility
shall result in the supplier's customers, after reasonable notice, defaulting to the utility's standard
service offer filed under division (A) of this section until the customer chooses an alternative
supplier. A supplier is deemed under this division to have failed to provide such service if the
conunission finds, after reasonable notice and opportunity for hearing, that any of the following
conditions are met:

(1) The supplier has defaulted on its contracts with customers, is in receivership, or has
filed for bankruptcy.

(2) The supplier is no longer capable of providing the service.

(3) The supplier is unable to provide delivery to transmission or distribution facilities for
such period of time as may be reasonably specified by commission rule adopted under division
(A) of section 4928.06 of the Revised Code.

(4) The supplier's certification has been suspended, conditionally rescinded, or rescinded
under division (D) of section 4928.08 of the Revised Code.
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4928.17 Corporate separation plans.

(A) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code
and beginning on the starting date of competitive retail electric service, no electric utility shall
engage in this state, either directly or through an affiliate, in the businesses of supplying a non-
competitive retail electric service and supplying a competitive retail electric service, or in the
businesses of supplying a noncompetitive retail electric service and supplying a product or ser-
vice other than retail electric service, unless the utility implements and operates under a
corporate separation plan that is approved by the public utilities commission under this section,
is consistent with the policy specified in section 4928.02 of the Revised Code, and achieves all of
the following:

(1) The plan provides, at minimum, for the provision of the competitive retail electric ser-
vice or the nonelectric product or service through a fully separated affiliate of the utility, and the
plan includes separate accounting requirements, the code of conduct as ordered by the commis-
sion pursuant to a rule it shall adopt under division (A) of section 4928.06 of the Revised Code,
and such other measures as are necessary to effectuate the policy specified in section 4928.02 of
the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive advantage and
preventing the abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or
advantage to any affiliate, division, or part of its own business engaged in the business of sup-
plying the competitive retail electric service or nonelectric product or service, including, but not
limited to, utility resources such as trucks, tools, office equipment, office space, supplies, cus-
tomer and marketing information, advertising, billing and mailing systems, personnel, and train-
ing, without compensation based upon fully loaded embedded costs charged to the affiliate; and
to ensure that any such affiliate, division, or part will not receive undue preference or advantage
from any affiliate, division, or part of the business engaged in business of supplying the non-
competitive retail electric service. No such utility, affiliate, division, or part shall extend such
undue preference. Notwithstanding any other division of this section, a utility's obligation under
division (A)(3) of this section shall be effective January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a corporate
separation plan filed with the comnrission under division (A) of this section. As part of the code
of conduct required under division (A)(1) of this section, the commission shall adopt rules pur-
suant to division (A) of section 4928.06 of the Revised Code regarding corporate separation and
procedures for plan filing and approval. The rules shall include limitations on affiliate practices
solely for the purpose of maintaining a separation of the affiliate's business from the business of
the utility to prevent unfair competitive advantage by virtue of that relationship. The rules also
shall include an opportunity for any person having a real and substantial interest in the corporate
separation plan to file specific objections to the plan and propose specific responses to issues
raised in the objections, which objections and responses the commission shall address in its final
order. Prior to commission approval of the plan, the commission shall afford a hearing upon
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those aspects of the plan that the conunission determines reasonably require a hearing. The
commission may reject and require refiling of a substantially inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and approving a corp-
orate separation plan under this section, to be effective on the date specified in the order, only
upon findings that the plan reasonably complies with the requirements of division (A) of this
section and will provide for ongoing compliance with the policy specified in section 4928.02 of
the Revised Code. However, for good cause shown, the commission may issue an order approv-
ing or modifying and approving a corporate separation plan under this section that does not com-
ply with division (A)(1) of this section but complies with such functional separation require-
ments as the commission authorizes to apply for an interim period prescribed in the order, upon a
finding that such alternative plan will provide for ongoing compliance with the policy specified
in section 4928.02 of the Revised Code.

(D) Any party may seek an amendment to a corporate separation plan approved under
this section, and the commission, pursuant to a request from any party or on its own initiative,
may order as it considers necessary the filing of an amended corporate separation plan to reflect
changed circumstances.

(E) Notwithstanding section 4905.20, 4905.21, 4905.46, or 4905.48 of the Revised Code,
an electric utility may divest itself of any generating asset at any time without commission
approval, subject to the provisions of Title XLIX [49] of the Revised Code relating to the trans-
fer of transmission, distribution, or ancillary service provided by such generating asset.
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