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INTRODUCTION

The narrow question presented to the Commission addressed how a company pro-
cures natural gas to serve its customers. Historically gas companies made individual
contracts to build up a supply portfolio of gas to serve their customers. The costs of this
gas is reviewed after the fact by the Commission in an annual proceeding and, if reason-
able, passed on to customers. As a result of the Commission’s order, Dominion East
Ohio (DEQO or Dominion) will, on an experimental basis, put its entire requirement for
gas out for bid with the bidding process overseen by the Commission. That is all this
order does. Instead of buying its gas in increments over the course of a year through
individual negotiations, the company will now buy it all at once through a public bidding
process. Instead of a review of its gas costs under the gas cost recovery or GCR mecha- -

nism of R.C. 4905.302, Dominion has proposed that these costs will be set at market-



based levels under a trial program filed under R.C. 4929.04. Customers will still receive
gas from the utility at a rate whose reasonableness is assured by continuing Commission
oversight.

While there are substantial reasons to think the public will benefit from the boost
that Dominion’s proposal brings to an already competitive market, it is only a pilot pro-
gram. Time will tell if the approach is worth continuing. In large measure the consum-
ing public will observe nothing as a result of this change. They will continue to buy rea-
sonably-priced gas from Dominion as if nothing had happened. The bills will look the
same and will still come from Dominion.

The law authorizes the Commission to consider innovative ways to move towards
a competitive marketplace and that is what its order does. The order will promote greater
competition and opportunities for marketplace participants and choices for customers.
Customers benefit from more accurate market-pricing information and better informed
decision-making in analyzing their natural gas needs. Appellant Ohio Partners for
Affordable Energy (OPAE) seeks to derail this trial program primarily because it contains
no new funding for weatherization and energy conservation programs that OPAE mem-
ber agencies administer. As will be shown in this brief, the strings that OPAE seeks to
attach to Dominion’s pilot program are not mandated as part of a R.C. 4929.04 applica-
tion.

The Commission’s decision is authorized by law and its factual findings are sup-
ported by the record and grounded in good sense. The Commission’s order should be

affirmed.



STATEMENT OF THE FACTS AND CASE

On April 8, 2005, Dominion filed an application to restructure its commodity ser-
vice obligation, to expand retail choice options for its customers and to maximize the
pool of customers receiving commodity service from competitive retail natural gas sup-
pliers. In the Matter of the Application of The East Ohio Gas Company dba Dominion
East Ohio for the Approval of a Plan to Restructure its Commodity Service Function,
Case No. 05-474-GA-ATA (hereinafter “In re DEQ”) (Opinion and Order at 2} (May 26,
2006), OPAE App. at 19." Dominion proposed to eliminate its existing gas cost recovery
pricing (GCR) mechanism, and replace it with a new market-based standard service offer
rate through a two-phase process. This appeal involves only the Commission’s approval
of Phase 1 of Dominion’s proposal on a “pilot” or trial basis through September 1, 2008,
subject to ongoing Commission oversight. /d. at 27, OPAE App. at 44. Phase 2 will
require a separate, future application and Commission approval and will be implemented
only if Dominion justifies it to the Commission. In re DEQ (Entry on Rehearing at 3)
(September 7, 2005), OPAE App. at 59; In re DEO (Entry on Rehearing at 4) (July 12,
2006), OPAE App. at 12.

Phase 1 fundamentally changes the way DEQO procures and prices its commodity
sales service for retail customers. Dominion’s Phase 1 proposal creates a standard ser-

vice offer (SSO), priced in part upon auction results. Jn re DEQ (Opinion and Order at

References to appellant’s appendix are denoted “OPAE App. at __;” references
to appellant’s supplement are denoted “OPAE Supp. at ;" references to appellee’s
appendix attached hereto are “App. ;" references to appellee’s second supplement are
“Sec. Supp.at "



16) (May 26, 2006), OPAE App. at 33. Under Phase 1, DEO will continue to purchase
wholesale supplies of natural gas for its remaining retail sales customers to provide this
market-based SSO service. The auction bids, to be submitted by independent suppliers,
will be specified as an adjustment to the New York Mercantile Exchange (NYMEX)
monthly settlement price for natural gas futures. The overall SSO price is the sum of the
NYMEX future price plus a retail price adjustment of $1.44/Mcf to cover related, non-
commodity costs. The entire competitive process will be conducted by an independent
auctioneer hired by the Commission. d. at 21, OPAE App. at 38. DEO sales customers
will continue to enjoy the freedom to choose between the company’s SSO commodity
sales service or taking service from a competitive supplier. DEQO will remain the back-
stop provider of last resort for customers throughout the Phase 1 period. In re DEC
(Opinion and Order at 4) (May 26, 2006), OPAE App. at 21.

The Commission established a comment period and received both initial and reply
comments from numerous parties representing supplier, competitive, and customer inter-
ests, including the Ohio Consumers’ Counsel on behalf of residential customers. /d. at 2-
3, OPAE App. at 19-20. The Commission made a threshold determination that
Dominion’s application was a request to exempt its natural gas commodity sale service
from Chapter 4905 and, thus, should be evaluated under R.C. 4929.04. In re DEQ
(Entry) (August 3, 2005), OPAE App. at 50-56. That statute empowers the Commission
to exempt commodity sales service from various chapters of Title 49 if enumerated
statutory findings are made. Applications approved under the statute remain subject to

the Commission’s continuing jurisdiction under R.C. 4905.26 to entertain complaints.



Ohio Rev. Code Ann. § 4929.04(F) (Anderson 2006}, App. at 8. R.C. 4929.04 contains
built-in customer protections through several remedies that the Commission may order,
including the right to order compliance, to modify an existing plan, or to abrogate an
order approving a plan under R.C. 4929.04. Id.

Although several parties requested rehearing on the Court’s procedural determina-
tion to evaluate Dominion’s proposal under R.C. 4929.04, OPAE did not. The Commis-
sion denied all rehearing requests on this issue and the case proceeded to hearing as
required under the statute. /n re DEQO (Entry on Rehearing) (September 7, 2005), OPAE
App. at 57-60. The focus of the hearing and the required statutory inquiries were whether
the application substantially complied with the policy objectives of R.C. 4929.02 and
whether Dominion’rs retail commodity sales service is subject to effective competition.

Several days of hearings were held in December of 2005 during which time oral
testimony and other evidence was elicited from a number of witnesses, as Dominion’s
Phase 1 plan was exhaustively analyzed by all parties. OPAE sponsored the testimony of
Elizabeth Hernandez who principally advocated for an increase in funding for
Dominion’s existing weatherization and conservation programs for low-income custom-
ers. Test. of E. Hernandez, OPAE Supp. at 52-65. Presently, Dominion funds such pro-
grams at a level of $3.5 million per year” and it anticipates no reduction or termination of

this funding level. Rebuttal Test. of J. Murphy at 12, OPAE Supp. at 143.

A case broader in scope, such as a base rate application under R,C. 4909.18 where
all utility revenues and expenses are examined, presents the best opportunity to evaluate
OPAE’s request for increased funding, since it could impact utility expenses and
customer rates.



At the close of the hearing, on December 7, 2005, Dominion and other parties
signed a Stipulation and Recommendation (Stipulation) that modified DEO’s pilot pro-
posal. In re DEO (Opinion and Order at 4) (May 26, 2006), OPAE App. at 21. One
significant aspect of both Dominion’s proposal and the Stipulation was the creation of a
stakeholder process to provide ongoing opportunities for all interested parties to provide
input regarding the implementation and operation of Phase 1, and ultimately, if neces-
sary, the formulation of the Phase 2 application. Id, at 7, OPAE App. at 24.

A significant factor influencing the Commission’s decision to approve the pilot
commodity sales program is the minimal risk it poses to customers. Commission staff
witness Steven E. Puican, who evaluated the merits of Dominion’s “exit-the-merchant’™
function proposal at length, pointed out that Phase 1 replaces current gas cost recovery
pricing under R.C. 4905.302 on a trial basis. Dominion’s proposal offers a market-based
service offer that will provide customers with better pricing signals and enhanced ability
to evaluate alternative supply offers. Test. of S. Puican at 10, Sec. Supp. at 11. He
explained that elimination of the GCR will make market entry and participation more
attractive for competitive suppliers and create greater flexibility in offers they can make.
Id. at 10-11, Sec. Supp. at 11-12, In recommending Commission approval of the pilot

phase, he explained that the risk to customers is very minimal since the Commission

reserves the right to expand to Phase 2 only if Phase 1 is successful or, alternatively, to

“Merchant function” refers to the natural gas company’s obligation to purchase
gas for resale to end-use customers at a regulated rate. Testimony of S. Puican at 3, Sec.
Supp.at__ .



contract back to a gas cost recovery pricing methodology if the Phase 1 pilot experience
dictates such a result. Id. at 11, Sec. Supp. at 12,

Based upon the record submitted, the Commission determined that Dominion’s
Phase 1 pilot, as subsequently amended by a Stipulation and Recommendation,* substan-
tially complied with the policy requirements of R.C. 4929.02. The Commission further
determined that it met the requirements of R.C. 4929.04(A), finding that DEQO’s
commodity service was subject to effective competition and that its retail customers pre-
sently enjoy reasonable alternatives for that service. In re DEO (Opinion and Order at
27-28) (May 26, 2006}, OPAE App. at 44-45. The Commission noted that DEQ’s pilot
proposal constituted a measured progression in the Commission’s regulatory oversight of
retail sales of natural gas, that builds uponr Dominion’s existing and successful natural gas
choice program that has been popular among customers for several years. Id. at 17,
OPAE App. at 34. The Commission determined that Dominion’s Phase 1 proposal, as
modified, represented a reasonable structure to test the ability of the R.C. 4929.04 pro-
cess to expand competition among suppliers and reduce long-term rates for commodity
service to retail customers. Id. at 17, 27, OPAE App. at 34, 44. The Commission further

found that DEO’s remaining retail sales customers should benefit from a market-priced

The December 7, 2005 Stipulation modified the auction process and eliminated
the previous charge to customers for choice-related customer education costs and
replaced it with an identical charge, known as a Program Cost Fee, to be paid by
suppliers (not by OPAE) to recover DEQ’s consumer education and program-
implementation costs for DEQ’s pilot program. [n re DEQ (Opinion and Order at 6)
(May 26, 2006}, OPAE App. at 23. DEO committed to work with the stakeholder group
to determine how to most effectively spend this money to educate customers about
DEQ’s proposal. Id. at 7, OPAE App. at 24.



standard service offer, which will better reflect the market price of natural gas and thus
promote more informed customer shopping, consumption, and conservation choices. Jd.
at 19, OPAE App. at 36. Finally, the Commission made it clear that its intention is to
retain continuing oversight authority over DEO’s proposal and the stakeholder process,
including the right to terminate the Phase 1 pilot and return to a GCR pricing methodol-
ogy 1f DEO fails to justify a move to Phase 2. Id. at 27, OPAE App. at 44. The Commis-
sion also reserved the right to order a special management performance audit at any time
for any issue arising from DEQO’s implementation of its pilot program. Test. of S. Puican
at 12, Sec. Supp. at 13; In re DEO (Opinion and Order at 8) (May 26, 2006}, OPAE App.
at 25. As approved, Dominion's Phase 1 program extends to September 1, 2008, and
incorporates two winter heating seasons, /d.

Several parties, including OPAE, filed for rehearing of this decision, all of which
were denied by the Commission. In re DEO (Entry on Rehearing) (July 12, 2006),
OPAE App. at 9-15. Thereafter, on August 29, 2006, Dominion conducted an auction to
establish pricing for its retail standard service offer during the Phase 1 period. Staff Post-
Auction Report at 1, Sec. Supp. at 20. Auction participants bid a “retail price adjust-
ment” in the form of an adder to the monthly NYMEX settlement price for natural gas
futures. Id. This adjustment is a fixed dollar amount over the 23-month term of
Dominion’s Phase 1 pilot and reflects the bidders’ estimates of their incremental cost to
DOE. Id.

Under the watchful eye of independent auction manager Energy Gateway, 12 bid-

ders participated in the auction held on August 29, 2006. Id. The Commission’s Staff



analyzed and compared the differential between Dominion’s GCR rate and historical
NYMEX rate information to develop a benchmark to assist the Commission in evaluating
auction results. Id, at 1-4, Sec. Supp. at 20-23. The auction yielded a surprisingly low
retail price adjustment of $1.44/Mcf, well below the $2.196-$2.504/Mcf above the
NYMEX settlement price range that the Commission’s Staff had concluded was reason-
able. Id at 4-5, Sec. Supp. at 23-24.> The Commission found this result to be reasonable
and determined that the auction was conducted in a fair and impartial manner. /d. It
directed that Dominion's SSO price be determined as the sum of the NYMEX settlement
price and the $1.44/Mcf retail price adjustment and it directed DOE to contract with win-
ning bidders accordingly and to file final tariffs to implement this market-based standard
service offer price during the Phase 1 term. Zd. at 2-3, Sec. Supp. at 21-22.

Although parties representing a diversity of interests (including residential
customers) participated in the case below, only OPAE has taken an appeal from this deci-

sion.

In alleged error number five in its notice of appeal, OPAE asserts that the
Commission approved an excessive price for Dominion’s standard service offer. It is
difficult to address OPAE’s position since it filed no testimony on this point before the
Commission, nor did it brief this alleged error to this Court. Having said that, the
Commission fully explained its reasoning for selecting the already proven descending
clock auction process. Likewise, the reasonableness of the $1.44 retail price adjustment
derived from the auction process is amply established in the record and well below the
range of benchmark prices calculated by the Commission’s Staff. Post-Auction Report at
4-5, Sec. Supp. at 23-24.



ARGUMENT

Proposition of Law No. I:

The Commission lawfully analyzed Dominion’s applica-
tion under R.C. 4929.04 and made each required factual
finding based upon evidence in the record.

R.C. 4929.02 evinces a legislative preference for competition and innovation in
the natural gas industry. Consistent with the overarching goal of promoting adequate,
reliable, and reasonably-priced supplies of natural gas for Chioans, the statute encourages
innovation, diversity of supplies and suppliers, better access for customers to market
price information, and additional choices for residential customers. Ohio Rev. Codé Ann,
§ 4929.02(1), (4), (8), (11) (Anderson 2006), App. at 5, 6. R.C. 4929.04 gives the Com-
mission the tools to make this happen by allowing exemption from traditional regulatory
restraints for new pricing and services. Dominion’s pilot program facilitates each of
these important goals. OPAE seeks instead to promote its own interests at the expense of
these important policies through unlawful demands that could add additional costs for
customers.

Appellant OPAE is not a natural gas company that provides commodity or ancil-
lary service, nor does it compete with or directly provide retail natural gas service to
customers. According to its motion to intervene, OPAE has a stated purpose of “advo-
cating for affordable energy policies for low and moderate income Ohioans.” Its mem-
bers include organizations that provide bill assistance programs and weatherization and
energy efficiency services. Although it ostensibly challenges the Commission’s applica-

tion of R.C. 4929.04 and the findings made by the Commission under the statute,
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OPAE’s primary complaint is that Dominion’s pilot plan does not come with enough
strings attached. Specifically, OPAE claims Dominion’s plan is unreasonable because it
does not contain new and increased funding levels for the types of demand-side and con-
servation programs that OPAE and its members administer. Nowhere does Ohio law
impose such a requirement, nor would a Commission fiat that requires Dominion to
increase funding for these programs advance the stated policy objectives of R.C. 4929.02.

It appears that OPAE may be confused as to what the Commission actually did.
For example, OPAE’s brief notes that Dominion never requested an alternative regulation
plan under R.C. 4929.05 and that the Commission “ignored R.C. 4929.05.” OPAE Brief
at 25. Dominion’s pilot application was processed under R.C. 4929.04, not R.C. 4929.05,
because substantively it requested an exemption from R.C. 4905.302 (the gas-cost-recov-
ery or GCR statute) for Dominion’s procurement and pricing of gas for its retail com-
modity sales service to customers. In other words, OPAE compares apples to oranges
since the purposes and language of the statutes are different, and the Commission has
adopted different rules for each.

Dominion sought a Title 49 exemption for its trial program. The Commission’s
decision to review Dominion’s Phase 1 proposal under R.C. 4929.04 was both discretion-
ary and lawful. The Commission enjoys broad authority in the conduct of its business.
Weiss v. Pub. Util. Comm’n, 90 Ohio St. 3d 15, 734 N.E.2d 775 (2000) citing Duff v.
Pub. Util, Comm’'n, 56 Ohio St. 2d 367, 379, 384 N.E.2d 264, 273 (1978). Importantly,
this Court has noted the Comumission’s discretion to decide how, in light of its internal

organization and docket considerations, to best manage its docket to promote efficient
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and timely adjudication of cases before it. Toledo Coalition for Safe Energy v. Pub, Ultil.
Comm’n, 69 Ohio St. 2d 559, 560, 433 N.E.2d 212, 214 (1982). Dominion’s application
affects acquisition, supply, and pricing of its retail commodity sales service to customers
and thus it complies with the language of R.C. 4929.04(A). Moreover, OPAE enjoyed
ample notice and procedural opportunities to challenge the proposal in comments,
through witness testimony during the hearing and in briefs that it filed with the Commis-
sion. The Commission acted lawfully.

OPAE bears a heavy burden to prove its assertions, particularly where, as here, the
Commission acts pursuant to express statutory authority. The Court has often afforded
due deference to the Commission’s expertise in interpretation and application of statutes
that deal with utility rate matters. Migden-Ostrander v. Pub. Util. Comm’n, 102 Ohio St.
3d 451, 812 N.E.2d 955 (2004). Likewise, the Commission enjoys broad discretion in
the manner and conduct of its business to promote thorough and efficient adjudication of
matters before it. Toledo Coalition, supra. OPAE asks the Court to reweigh the evidence
and second-guess the Commission’s application of judgment to the facts. As to all
factual determinations madé by ﬂm Commission under R.C. 4929.04, OPAE must show
that the Commission’s decision is against the manifest weight of the evidence or clearly
unsupported by the evidence. Consumers’ Counsel v. Pub. Util. Comm’'n, 111 Ohio St.
3d 300, 856 N.E.2d 213 (2006) citing AK Steel Corp. v. Pub. Util. Comm 'n, 95 Ohio St.
3d 81, 85-86, 765 N.E.2d 862, 867 (2002). OPAE has not done so. Finally, this Court
will not reverse a Commission order absent an affirmative showing by OPAE that it is

harmed or prejudiced by the order. Myers v. Pub. Util. Comm ’n, 64 Ohio St. 3d 299,
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302, 595 N.E.2d 873, 876 (1992). As will be shown, the Commission’s factual findings
are supported by ample evidence, and OPAE has established no prejudice whatsoever

from the Commission’s order. The Commission’s decision should be affirmed.

1. The Commission correctly reviewed Dominion’s retail
commodity service application under R.C. 4929.04.

The Commission’s determination to analyze Dominion’s pilot application under

R.C. 4929.04 was correct as a matter of fact and law. The Commission did so because
Dominion’s proposal affects pricing and acquisition of natural gas supplies for its retail
commodity sales service, a subject expressly contemplated under the statute:®

(A) The public utilities commission, upon the application of a

natural gas company . . . shall exempt, by order, any com-

modity sales service or ancillary service of the natural gas

company from all provisions of Chapter 4905. . ..
Ohio Rev. Code Ann. § 4929.04(A) (Anderson 2006), App. at 6-7 (emphasis added). By
approving Phase 1 of Dominion’s application on a “pilot” basis, the Commission pro-
moted market pricing (on a trial basis) for Dominion’s commodity sales service in an
environment already characterized by multiple suppliers and extensive customer shop-
ping. The Commission will continue to review this trial program and can return Domin-

ion commodity retail sales to former gas cost recovery pricing under R.C, 4905.302 if the

results of Phase 1 are not favorable to customers.

6 Although it did not sign the December 7, 2005 Stipulation, even residential
customer representative, the Ohio Consumers’ Counsel, agreed that the Commission’s
determination to consider Dominion’s pilot under the R.C. 4929.04 was proper because
that application sought exemption from the gas cost recovery requirements under R.C.
4905.302 for its commodity sales service. In re DEO (Entry on Rehearing at 2, §4)
(September 7, 2005), OPAE App. at 58.
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Importantly, OPAE did not challenge the Commission’s threshold determination,
despite ample opportunity to do so. In re DEQ (Entry on Rehearing) (September 7,
2005), OPAE App. at 57-60. OPAE, like all other parties, was on notice that the sub-
stance of Dominion’s April 5, 2005 application was intended to restructure its commodity
sales service, It was not until nearly four months later, after comments and reply com-
ments were submitted and two days of hearing held and evidence taken, that OPAE
argued for the first time that this determination by the Commission was improper. Given
the passage of time and expenditure of the parties’ and Commission resources, OPAE’s
conscious decision to stand silently on the sidelines should not be rewarded, particularly
since OPAE has not been prejudiced in any way. As already pointed out, OPAE was
afforded all process under the statute and ample opportunity to challenge Dominion’s
proposal. The Court should affirm this threshold determination and find that it was prop-
erly within the Commission’s discretion to make. Toledo Coalition for Safe Energy v.

Pub. Util. Comm’n, 69 Ohio St. 2d 559, 560, 433 N.E.2d 212, 214 (1982).

2. OPALE received all process due under R.C. 4929.04.

In terms of procedural due process, R.C. 4929.04 requires:
a) Notice of the application;
b) A period for comments upon the application; and,
c) In the case of natural gas company (like Dominion)

with 15,000 or more customers, a hearing on the appli-
cation. '
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OPAE received notice of Dominion’s application that was filed in April of 2005,
and OPAE moved for intervention just a short time later. It was served with the Com-
mission’s August, 2005 entry that established a procedural schedule for analyzing
Dominion’s Phase 1 pilot program under R.C. 4929.04. Thus, OPAE was on notice and
fully aware of the Commission’s intended procedural course. The Commission granted a
period for both initial and reply comments and OPAE submitted comments to
Dominion’s Phase 1 proposal. Evidence was taken during two days of hearings con-
ducted in December, 2005. OPAE sponsored a witness and its counsel cross-examined
other witnesses. All parties were provided the opportunity to fully brief the issues upon
completion of the hearing. OPAE briefed the case to the Commission.

OPAE received all process required under R.C. 4929.04, and it does not argue to

the contrary.

3. Dominion’s Phase 1 application substantially complies
with the policy provisions of R.C. 4929.02.

The Commission found, as a factual matter, that Dominion's pilot application, as
modified by the Stipulation and Recommendation, substantially comports with the policy
provisions of R.C. 4929.02. In re DEQ (Opinion and Order at 29, 9 13) (May 26, 2006),
OPAE at 46; In re DEO (Entry on Rehearing at 3) (July 12, 2006), OPAE App. at 11.
This factual finding was made under R.C. 4929.04(A) and should be affirmed.

R.C. 4929.02 establishes a legislative preference to promote innovation and
competition in the natural gas industry consistent with the continued availability of ade-

quate, reliable, and reasonably-priced services and goods. More to the point, the Com-
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mission is charged with fostering an emerging competitive marketplace through flexible
regulatory treatment. R.C. 4929.02(G). This is precisely what the Commission did,
when it approved progressive movement toward market pricing to encourage develop-
ment of new services, products, and pricing choices for customers. Customer decision-
making is enhanced and comparison shopping made easier with more accurate market
price information. This furthers, rather than frustrates, the overarching legislative goal to
promote availability of adequate, reliable, and reasonably-priced natural gas supplies and
choices for customers. Dominion’s current market structure is consistent with the statu-
tory policy directives and Phase 1 furthers each of these objectives by supporting even
more vigorous competition. Rebuttal Test. of J. Murphy at 11-12, OPAE Supp. at 142-
143,

Nonetheless, OPAE argues that the Commission failed to implement a single
provision of the statute, namely R.C. 4929.02(A)(4), to encourage innovation and market
access for cost-effective supply and demand-side natural gas services and goods. OPAE
Brief at 34. It argues that Dominion’s Phase 1 pilot proposal is unreasonable and unlaw-
ful essentially because it does not include increased funding for such programs.” OPAE’s
singular focus is nowhere more evident than in the testimony of its only witness,
Elizabeth Hernandez. The self-avowed thrust of her testimony was “to establish the need
for low-income customer assistance programs, both in the area of bill assistance and

energy efficiency, weatherization and health and safety services.” Test. of E. Hernandez

OPAE’s witness Hernandez noted that Dominion provides approximately $3.5
million annually for such programs. Test. of E. Hernandez at 6, OPAE Supp. at 59.
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at 2, OPAE Supp. at 55. Ms. Hernandez recommended that funding for low-income
assistance programs be increased to $7.5 million annually from the existing $3.5 million
level. Id. at 6-7, OPAE Supp. at 59-60. The issue is not whether such funding and pro-
grams serve an important purpose — they do. The question is whether the law mandates
them in this case. It does not.

The Commission found that neither R.C. 4929.02 nor R.C. 4905.70 (discussed
later) mandated the increased demand-side or weatherization program funding sought by
OPAE in this case or as a condition to approval of DEO’s pilot application. In re DEO
(Opinion and Order at 19, 25) (May 26, 2006), OPAE App. at 26, 42. While R.C.
4929.04(A)(4) states that the Commission should encourage innovation and market
access for such programs, the statutory language does not require funding of this type as a
prerequisite to approval of a R.C. 4929.04 application. Having said that, the Commission
recognizes that such programs meet important needs. In fact, the Commission has recog-
nized and encouraged conservation and energy efficiency programs in other cases under
different statutory provisions as an important part of natural gas policy. See, e.g. Inre
Vectren Energy Delivery of Ohio, Inc., Case No. 05-1444-GA-UNC (Opinion and Order
at 13) (September 13, 2006), App. at 22. Unlike this case, the Vectren case involved a
conservation program application filed as part of an alternative regulation plan under
R.C. 4929.05, and not an exemption filing under R.C. 4929.04. Id. at 2,10, 17 at 11,
App. at 11, 19, 26.

In this case, OPAE attempts to convert a broad policy objective into a specific

statutory mandate that does not conform to the words of the statute or the intent of the
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General Assembly. The Cbmmission noted that, from a practical perspective, a mecha-
nism to move to purer market-pricing will provide customers with better comparative
information and aid them in evaluating their need for such programs. In re DEQ (Opin-
ion and Order at 19, 25) (May 26, 2006), OPAE App. at 26, 42. Nor should it be over-
looked that Dominion currently funds such programs at a level of $3.5 million per year,
and the Company has not proposed any reduction to this ongoing, annual funding
commitment. Rebuttal Test. of J. Murphy at 12, OPAE Supp. at 143.

Equally unpersuasive is OPAE’s argument that the Commission violated R.C.
4905.70, a statute that generally promotes electricity conservation programs. Ohio
enacted this statute to carry out mandates associated with the federal Public Utilities
Regulatory Policies Act, or PURPA, a statute that addresses electricity, not natural gas,
matters, Greater Cleveland Welfare Rights Organization, Inc. v. Pub, Util. Comm'n, 2
Ohio St. 3d 62, 442 N.E.2d 1288 (1982). The history of the bill which created R.C.
4905.70 is instructive in this regard. As originally written, the bill included a provision,
section 12, that explained that the bill was intended to include natural gas companies in
addition to electric companies. Subsequently, the addition of section 14 to the legislation
eliminated any reference to natural gas companies in the statutory text. See discussion in
City of Columbus v. Pub, Util. Comm’n, 58 Ohio St. 2d 427, 429, 390 N.E.2d 1201,
1202-1203 (1979) (emphasis added). By voiding the language of then H.B. No. 230 that
previously referred to natural gas companies, the General Assembly showed that it meant

R.C. 4905.70 to apply solely to electric light companies.
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The very language of R.C. 4905.70 confirms this result. As already shown, the
text of the statute reveals no reference to or mention of natural gas service or natural gas
companies. The title refers to “methods of pricing electricity.” The statute deals with
electric rates and services not only in its caption but also through textual references to
“electric light company,” “kilowatt hours,” and “kilowatt of billing demand,” all of which
pertain to the provision of electricity. Finally, the decisions of this Court that have
examined R.C. 4905.70 have done so solely in an electricity context. R.C. 4905.70 does
not authorize the Commission to foist upon Dominion new funded mandates for demand-
side or conservation programs. Where the statutory language itself clearly expresses the
legislative intent, courts need look no further. Provident Bank v. Wood, 36 Ohio St. 2d
101, 105,304 N.E.2d 378 (1973) (citation omitted). R.C. 4905.70 is inapplicable to ﬂﬁs
case and OPAE’s assertions should be rgjected.

Finally, the Commission has previously dealt with and rejected similar attempts to
misapply R.C. 4905.70 in cases before it. See, e.g., Inre Vectren Energy Delivery of
Ohio Inc.,, Case Nos. 04-571-GA-AIR, et al. (Opinion and Order at 13) (April 13, 2005),
App. at 22. In that case, the Commission labeled as “disingenuous” efforts by the Ohio
Consumers’ Counsel to apply the statute to attack a Stipulation and Recommendation in a
natural gas rate case. The Commission there noted that R.C. 4905.70 applies to electric-
ity matters and the Commission believes the same to be true here. No interpretation is
needed. Assuming arguendo that the statute is not clear and requires interpretation, the
Commission has interpreted R.C. 4905.70 and found that it does not pertain to natural gas

companies. The Court has routinely recognized that due deference should be given to
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statutory interpretations by an administrative agency that has accumulated substantial
expertise and to which the General Assembly has designated enforcement responsibility.
Consumers’ Counsel v. Pub. Util. Comm 'n, 111 Ohio St. 3d 384, 856 N.E.2d 213 (2006)
citing Weiss v. Pub. Util. Comm 'n, 90 Ohio St. 3d 15, 17-18, 734 N.E.2d 775 (2000).

In sum, R.C. 4929.02(A)(4) and 4905.70 encourage the types of demand-side
management and conservation programs that OPAE touts. The Commission also recog-
nizes the importance of these programs, but that is not the issue here. The issue before
this Court i.s whether these statutes mandate newly-funded, demand-side management
initiatives as a condition to the Commission approving Dominion’s market-pricing plan
filed under R.C. 4929.04. The plain words of the statute answer this question in the nega-
tive. DEQ currently maintains and funds, at healthy levels, programs of this type and has
committed to do so into the future. See, e.g. In re Vectren Energy Delivery of Ohio, Inc.,
Case No. 05-1444-GA-UNC (Opinion and Order) (September 13, 2006), App. at 10-29.
OPAE’s demand for more weatherization and conservation funding enjoys no support in

the language of either statute that it cites.

4. Dominion’s retail commodity service is subject to effective
competition and customers have reasonably available
alternatives. Ohio Rev. Code Ann. § 4929.04(A)(1) and (2)
(Anderson 2006), App. at 6-7.

Although the law requires that the Commission find only one or the other, under
R.C. 4929.04(A), the Commission found that the record supported both findings. In re
DEO (Opinion and Order at 25-27, 29, § 13) (May 26, 2006), OPAE App. at 42-44, 46.

There is substantial evidence of record to support these factual determinations:
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There 1s extensive competition in Dominion’s Energy Choice market with 16
different marketers providing commaodity service in that program (Test. of J.
Murphy at 11, OPAE Supp. at 40);

These suppliers serve 685,207 customers (including PIPP® customers) (7d. at
12, OPAE Supp. at 41);

53% of non-PIPP residential customers and 52% of non-residential customers
participate in the Energy Choice program (/d.; Rebuttal Test. of J. Murphy at
11, OPAE Supp. at 142);

In terms of gas volumes, GCR sales accounted for only 26% of DEQ’s total
throughput in 2004 (Rebuttal Test. of J. Murphy at 11, OPAE Supp. at 142);

Dominion’s Energy Choice program has the highest participation rates and
total number of customers of any choice program in the United States (/d.);

Nearly 28% of Dominion’s current retail customers have participated in the
choice program with a competitive supplier at one time or another (/d. at 12,
OPAE Supp. at 143);

No single supplier has a dominant market share, indicating that customers are
exercising varied supplier choices (Zd. at 13, OPAE Supp. at 144); and

Scott White, who appeared on behalf of the Ohio Gas Marketers’ Group, presented

a competitor’s perspective as to why Dominion’s Phase 1 proposal enhances the level of

competition in an already highly-competitive environment. He noted:

The current Dominion market is probably the most competitive natural gas
market in the United States (with the exception of Georgia markets) in terms of
migration levels for residential, commercial, and industrial end-use customers
(Test. of S. White at 9, Sec. Supp. at 49);

Lack of barriers and ease of entry for competitive suppliers has led to a number
of active marketers in Dominion’s service area (/d. at 9-10, Sec. Supp. at 49-
50);

This designation refers to low-income customers who qualify for the Percentage

of Income Payment Program (i.e. PIPP).
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e Use of a commodity price based upon a nationally-traded market price (New
York Mercantile Exchange or NYMEX) will enhance customer understanding
and decision-making in choosing their supplier and result in more choices (/4.
at 6-8, Sec. Supp. at 46-48); and,

¢ Use of market pricing enhances the ability of marketers to develop new prod-
ucts and put offers into the market at all times during the year (/d. at 8-9, Sec.
Supp. at 48-49).

This evidence is uncontroverted. It shows that Dominion’s Choice program is one
of the most established and competitive in Ohio, with numerous suppliers presently
serving hundreds of thousands of customers as an alternative to Dominion’s retail com-
modity sales service. It also suggests that, if successful, Dominion’s trial proposal will
benefit customers and allow effective competition in an already-competitive market area
to grow and flourish. Nonetheless, OPAE argues that effective competition cannot be
demonstrated absent a guarantee that market prices will translate into lower rates for
customers or more suppliers entering the marketplace. OPAE Brief at 30. OPAE is
unable to cite any legal support for this proposition because there is no such legal
requirement. As the Commission noted in its order:

Requirements that the company demonstrate with certainty

that the cost of gas under this plan would be lower than GCR

rates calls for a level of clairvoyance that extends both the

letter and the spirit of Chapter 4929, Revised Code, and

which would be, as a practical matter, impossible to satisfy.
In re DEQ (Opinion and Order at 17) (May 26, 2006), OPAE App. at 34. The Commis-
sion approved Phase 1 as a measured progression toward market pricing for commodity

service to test the ability of the new process to expand competition among suppliers and

reduce rates in the long term. /d. Time will tell whether this trial effort will yield better
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prices for customers, but the Commission believes Dominion’s pilot program holds
worthwhile potential to effectively test the marketplace and unlock benefits for custom-
ers. If actual Phase 1 results fail to meet the collective stakeholder expectations of
Dominion, customer representatives, and competitive interests, (and the Commission
agrees), the Commission can terminate the pilot program and return to the gas cost recov-
ery pricing methodology under R.C. 4905.302. The Commission’s review will be ongo-
ing and, under R.C. 4929.04, implementation of Dominion’s proposal will be subject to
the complaint provisions of RC. 4905.26 if disputes arise. Until then, OPAE’s argument
is simply speculative and should be rejected. Consumers’ Counsel v. Pub. Util. Comm'n,
111 Ohio St. 3d 300, 856 N.E.2d 213 (2006). In the meantime, customers continue to
enjoy numerous supply options under Dominion’s existing Choice program and will con-
tinue to shop for the best quality and priced service available.

The facts are compelling and, as already noted, uncontroverted by OPAE. The
level of customer participation in Dominion’s existing customer choice program, the
number and variety of alternative suppliers of natural gas commodity service, and the
incentive for existing marketers to compete aggressively during Phase 1 all support the
Commission’s finding that Dominion’s commodity sales service is currently subject to
effective competition. The existing number of competitive suppliers in Dominion’s ser-
vice area is a testament to the robustness of the current marketplace and shows that there
exist many reasonably-available supply alternatives to Dominion’s retail sales service.
OPAE has failed to show that the Commission’s factual findings are either against the

manifest weight of the evidence or clearly unsupported by the evidence as OPAE must to

23



secure reversal. Consumers’ Counsel v. Pub. Util. Comm’n, 111 Ohio St. 3d 300, 856
N.E.2d 213 (2006) (citation omitted). The Commission’s factual determinations should

be affirmed.

5. The Commission’s finding that Dominion offers distribu-
tion services on a fully open, equal, unbundled basis to all
its customers and that all its customers reasonably may
acquire commodity sales services from other suppliers is
reasonable and unchallenged by OPAE.

R.C. 4929.04(D) requires that Dominion offer distribution services on a fully
open, equal, and unbundled basis to all customers. The Commission made this factual
determination and OPAE does not challenge it in this appeal. In e DEQ (Opinion and
Order at 30,  14) (May 26, 2006), OPAE App. at 47. As already pointed out, nothing in
Dominion’s pilot program affects the current freedom of Dominion retail commodity
customers to migrate to and from alternative suppliers as they do under Dominion’s pre-
sent Gas Choice program. Again, customers do so secure in the knowledge that
Dominion remains as a backstop retail provider at a market-based rate if a supplier
defaults or shopping customers return for any other reason. OPAE has not raised any

arguments nor presented any evidence to the contrary. This criterion is met.

6. The Commission’s approval of funding to educate custom-
ers regarding Dominion’s pilot Phase 1 program was
practical, lawful, and in no way prejudged the outcome of
Phase 2. :

As part of its decision approving Phase 1 of Dominion’s plan, the Commission
approved a budget of up to $14 million for customer education-related costs. As the

Commission noted, this amount is based upon the amount previously expended by
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Dominion to launch and implement its Gas Choice program. 7d. at 22, OPAE App. at 39.
These costs will largely be recovered through imposition of a “Program Cost Fee” paid
by suppliers that participaté in the Energy Choice program. Stipulation and Recom-
mendation at 1-2, Sec. Supp. at 54-55. OPAE raises a narrow, speculative challenge. It
does not challenge the concept, the need for such expenditures, or the proposed recovery
mechanism. Instead, it argues that the Commission erred because its finding is outside of
Phase 1, and because it alleges that approval of a customer-education budget presumes
Commission approval of Phase 2. OPAE Brief at 31.

The Court should reject these arguments and apply the same practical reasoning
employed by the Commission. The Commission noted that, even though the bulk of cus-
tomer education expenses will likely be incurred in Phase 2, it made good sense to begin
the planning/education process now given the short duration of the Phase 1 pilot. In re
DEQ (Entry at 3) (August 30, 2006), Sec. Supp. at 63. Since these costs will be paid by
suppliers, not OPAE or any of its member agencies, the charge has no effect upon OPAE.
During Phase 1, DEO will work closely with the stakeholder group, including the OCC,
to develop an appropriate consumer education program. Rebuttal Test. of S. Beckett at 3-
4, Sec. Supp. at 68-69. The vested interest that the collaborative stakeholders have in
ensuring a positive Phase 1 experience will help ensure that customer-education
expenditures are carcfully targeted and effectively made.

Finally, the Commission flatly rejected OPAE’s allegations that approval of the
education plan fund constitutes Commission prejudgment of Phase 2. Ir re DEQ (Entry

on Rehearing at 4) (July 12, 2006), OPAE App. at 12. OPAE conveniently forgets that
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Phase 2 will only move forward if Dominion justifies it in the future based upon Phase 1
results that are not now known or knowable. In re DEO (Entry on Rehearing at 4) (July
12, 2006), OPAE App. at 12. Indeed, the Commission made clear that it was not and, in
fact, could not review and consider the merits of Phase 2, since much of the design and
details of that phase are yet to be developed based upon the results of the pilot phase of
DEQ’s proposal that is in progress. In re DEQ (Entry on Rehearing at 3) (September 7,
2005), OPAE App. at 59. The Commission’s approval of a customer-education budget

was both practical and lawful.

Proposition of Law No. I1I:

The Court lacks jurisdiction to consider OPAE’s assertion that
the Commission did not strictly apply its rules regarding the fil-
ing of Dominion’s application. OPAE failed to raise this issue in
either its application for rehearing before the Commission or in
its notice of appeal before this Court. Communications Workers
of America v. Pub. Util. Comm’n, 57 Ohio St. 2d 76, 387 N.E.2d
230 (1979).

Neither OPAE’s application for rehearing from the Commission’s opinion and
order, nor its notice of appeal before this Court contain any argument that the require-
ments of Ohio Administrative Code Chapter 4901:1-19 were not met. It is well-settled
that the filing of an application for rehearing before the Commission is a prerequisite to
invoking the Court’s jurisdiction. Only matters set forth in the application are properly
raised on appeal. Communications Workers of America v. Pub. Util. Comm’n, 57 Ohio
St. 2d 76, 387 N.E.2d 230 (1979). Alleged errors must be in writing and pled with speci-
ficity. Ohio Rev. Code Ann. § 4903.10 (Anderson 2006), App. at 1-2. Strict compliance

with this specificity requirement is required. Consumers’ Counsel v. Pub. Util. Commn,

26



56 Ohio St. 2d 220, 383 N.E.2d 593 (1978). Indeed, this Court noted in a recent decision
that the notice of appeal frames and limits the issues before it. The appellant’s failure to
raise an issue in its notice of appeal deprives the Court of jurisdiction. Cincinnati Gas &
Electric Co. v. Pub. Util. Comm’n, 103 Ohio St. 3d 398, 402, 816 N.E.2d 238, 243
(2004). OPAE compounded its failure. Not only did OPAE not raise a “rules violation”
in its application for rehearing, it then repeated this fatal jurisdictional error in its notice
of appeal. A review of each of these pleadings bears this out. The first time OPAE
alleged that the Commission failed to meet the requirements of Ohio Administrative
Code Chapter 4901:1-19 was in its merit brief filed in this case. Thus, the Court lacks
jurisdiction over these assertions.

Even assuming arguendo that OPAE had invoked the Court’s jurisdiction on this
matter, its argument should be rejected because it elevates form over substance. OPAE’s
arguments are not directed at the substance of Dominion’s filing; rather, these arguments
pertain to the form of the application. The Commission accepted Dominion’s application
and chose to review it under R.C. 4929.04. How the Commission processes cases {0
most efficiently manage its docket is and always has been a matter of discretion. Weiss v.
Pub, Util. Comm’n, 90 Ghio St. 3d 15, 734 N.E.2d 775 (2000); Toledo Coadlition for Safe
Energy v. Pub. Util. Comm’n, 69 Chio St. 2d 559, 560, 433 N.E.2d 212, 214 (1982).
Moreover, Dominion’s application complied with Commission rules regarding the sub-
stance of its application, at least in all material respects. The application described in
great detail the objectives of the two-phase plan, rationale for the proposed changes, gen-

eral framework, and timeframe, the stakeholder input process, auction process, and other
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matters fully in compliance with applicable Commission rules. Indeed, Dominion dis-
cussed the plan to exit the merchant function with a wide group of stakeholders for more
than a year prior to the April 8, 2005 filing. Test. of J. Murphy at 13, OPAE Supp. at 42;
DEO Application for Rehearing at 3, OPAE Supp. at 26. Dominion Application at 3-18,
OPAE Supp. at 8-23. Additionally, Dominion filed its notice of intent to seek an exemp-
tion from Title 49 requirements as required under the rules. The substantive requirements
of the Commission’s rules for a R.C. 4929.04 application were met. Importantly, OPAE
received all process provided under R.C. 4929.04, and OPAE does not contest this fact.
It had notice of the application, it submitted comments, it sponsored a witness during the
adjudicatory hearing, and it filed merit briefs with the Commission. In short, the full
range of informational and procedural requirements under R.C. 4929.04 was met.

If some minor procedural rules were not strictly followed, the Commission can
and did waive them by deciding to evaluate Dominion’s proposal under R.C. 4929.04. In
providing all process due under the statute, the Commission, even if not stating that it
was doing so, effectively waived certain of the administrative code requirements. The
Commission’s rules provide for waiver. Ohio Admin. Code § 4901:1-19-03(A)
(Anderson 2006), App. at 9. This Court has upheld the Commission’s waiver of its rules
in situations where the rules provided for waiver (see, Maxwell v. Pub. Util. Comm 'n, 18
Ohio St. 3d 217, 480 N.E.2d 479 (1985)), and in cases where there was no waiver rule
and no harm resulted from the waiver. Bertolini v. Pub. Util. Comm’n, 37 Ohio St. 2d
107, 307 N.E.2d 907 (1974); Ohio Utilities Co. v. Pub. Util. Comm’n, 58 Ohio St. 2d

153, 389 N.E.2d 483 (1979); Columbus Motor Express v. Pub. Util. Comm’n, 126 Ohio
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St. 11, 183 N.E. 782 (1932). In this case, there is both a rule permitting waiver by action
of the Commission and there is no harm to OPAE as a result of the order.

Again, since OPAE received all procedural protections afforded under R.C.
4929.04, including notice and ample opportunity to contest Dominion’s application, it has
not been harmed or prejudiced by any waiver. R.C. 4929.04 grants the Commission the
authority to exempt gas utilities from R.C. 4905.302.° The Commission properly did so
here by adopting as a pilot program Dominion’s Phase 1 proposal that contains numerous
customer safeguards. Test. of J. Murphy at 9-10, OPAE Supp. at 38-39. At worst, the
Commission substantially complied with its rules and any omission constitutes harmless
error that in no way affected the Commission’s ability to thoroughly evaluate, nor
OPAE’s right to contest, the substance of Dominion’s pilot proposal. When all is said
and done, the burden remained upon Dominion to justify its filing, all due process under
R.C. 4929.04 was afforded, and the Commission was still required to make all requisite
statutory findings in accordance with the evidence of record. OPAE’s alleged error is not

properly before the Court, and is otherwise devoid of merit. It should be rejected.

i It is noted here that R.C. 4905.302 does not mandate the application of the GCR
process as it exists today in O.A.C. Chapter 4901:1-14. Instead, the legislature directed
the Commission to promulgate a purchased gas adjustment rule consistent with R.C.
4905.302.
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Proposition of Law No. III:

The Court will not reverse a Commission decision absent
a showing of real and definite harm. See, e.g. Myers v.
Pub. Util. Comm’n, 64 Ohio St. 3d 299, 302, 395 N.E.2d
873, 876 (1992). OPAE has not demonstrated any harm-
ful or prejudicial impact from the Commission’s order.

OPAE has not established any injury to a substantial right or present pecuniary
interest resulting from the Commission’s order. Such a showing is required to warrant
reversal, Senior Citizens Coalition v. Pub. Util. Comm’n, 40 Ohio St. 3d 329, 533 N.E.2d
353 (1988). The harm must be real and concomitant and not future or speculative in
nature. Cincinnati v, Pub. Util. Comm’n, 63 Ohio St. 3d 366, 588 N.E.2d 1175 (1992).
The Court has repeatedly declared that it will not reverse an order of the Commission
unless the challenging party establishes actual prejudice. Myers, supra, see also
Holladay Corp. v. Pub. Util. Comm 'n, 61 Ohio St. 2d 335, 402 N.E.2d 1175 (Syilabus)
(1980).

OPAE has not made this requisite showing. It asserts that it is unlawful to disman-
tle the GCR process without addressing the problems consumers may face under alterna-
tive regulation or an exemption. OPAE Brief at 39. Whatever this statement means,
OPAE cites no statutory authority mandating the gas cost recovery mechanism under
R.C. 4905.302 as the exclusive means for Dominion to recover its gas costs from retail
customers. OPAE’s statement speculates about unidentified “problems” that consumers
may face. Such a hollow statement establishes no harm or prejudice. Harm must be real

and present not future and speculative. Cincinnati, supra. Factually, the record reflects
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that there are a number of customer safeguards built into Dominion’s Phase 1 proposal to

protect customers during the trial program term, including:

» SSO suppliers are required to uphold the same reliability standards Dominion
is held to as the GCR retail service provider;

e Changes to the existing Energy Choice pooling service terms and conditions
increase the reliability of suppliers in that program;

¢ Dominion continues to act as the provider of last resort (POLR) for retail com-
modity service just as it does today in the event of a supplier’s default;

e Pricing clarification for provider-of-last-resort, or POLR, service assures that
customers receive commodity service at the supplier’s price for the month of
default, a feature not present in the current Energy Choice program;

¢ The Commission Staff and OCC review standard service offer, or SSO, auction
results before Commission approval is requested,;

e The Commission approves all bids to be rewarded,;

o The Commission can reject the results of the bidding process if it concludes
that there were market deficiencies in the process or that the market-clearing
price is unacceptable; and

¢+ A NYMEX-based mechanism sets the SSO price and assures that the rate is
market responsive. Test. of J. Murphy at 9-10, OPAE Supp. at 38-39.

In addition to these safeguards, Dominion’s pilot program performance will be
subject to ongoing Commission scrutiny and the Commission may return to the gas cost
recovery pricing methodology for Dominion retail commodity sales service if necessary.
As Commission Staff witness Puican pointed out, there is significant potential upside for
customers and correspondingly minimal risk since both the Commission and the collab-
orative stakebolders group will continue to carefully monitor and evaluate Phase 1

results. Test. of S. Puican at 11, Sec. Supp. 12. The Phase 1 trial will be a cooperative
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effort, that allows industry groups, regulators, customer groups (includiﬁg the OCC), and
market participants to establish the parameters and shape the program on a going-forward
basis to ensure its success. |

The Commission’s approval of Dominion’s pilot will test the potential of purer
market pricing to increase competition, to create new supplier opportunities, and to lower
natural gas prices to customers. These are benefits to customers. Dominion’s standard
service offer price better reflects a true market price since it is free of distortions associ-
ated with required adjustments to the GCR rate. This information better equips custom-
ers to evaluate the service offerings of different suppliers and the potential of demand-
and supply-side programs to reduce their gas bills. Test. of S. Puican at 10-11, Sec.
Supp. at 11-12. Customers remain free to select an alternative provider for commodity
service, secure in the knowledge that Dominion stands ready as a POLR or backstop pro-
vider if they return for any reason. Id. In short, if it works as contemplated, Dominion’s
market price proposal will promote diversity of gas supplies and suppliers, effective com-

_petition, encourage efficient customer access to pertinent information, and facilitate addi-

tional choices for residential customers, all expressly-stated goals under the state policy
statute, R.C. 4929.02. Again, OPAE has presented no evidence to rebut these positive
customer attributes of Dominion’s plan. To the extent OPAE has even discussed harm, it
has done so only in a purely speculative way.

The Commission’s decision to unlock the positive potential that Dominion’s Phase
1 trial proposal holds for customers constitutes both a lawful and responsible exercise of

its authority delegated under Chapter 4929. The Commission noted that Dominion’s
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remaining retail customers will benefit from better market price information and more
informed shopping, consumption, and conservation choices throughout Dominion’s ser-
vice area. In re DEQ (Opinion and Order at 19) (May 26, 2006), OPAE App. at 36; In re
DEO (Entry on Rehearing at 3) (July 12, 2006), OPAE App. at 11. The Commission fur-
ther expressed its belief that neither demand-side nor weatherization programs represent
the most effective tools to mitigate perceived risks to consumers associated with
Dominion’s proposal. In re DEO (Opinion and Order at 19) (May 26, 2006), OPAE App.
at 36. OPAE’s “interest” in this case, as explained by its witness Hernandez, is securing
new funds for weatherization and conservation programs for low-income customers. It is
a fact that Dominion presently provides $3.5 million annually for such programs. Itis
also a fact that Dominion has no plans to cut or discontinue this funding level. OPAE
simply seeks more funding for its members to administer through demand-side manage-
ment and conservation programs. Although such programs serve an important need, they
are not mandated by law, and here would simply create more costs to be recovered from
customers. The Court has repeatedly declared that it will not reverse an order of the
Commission unless the challenging party establishes actual prejudice. Myers, supra, see
also Holladay Corp. v. Pub. Util. Comm’n, 61 Ohio St. 2d 335, 402 N.E.2d 1175 (Sylla-
bus) (1980). OPAE’s “desire” for more funding to manage its programs is not an interest

that has been harmed or prejudiced. The Commission’s order should be affirmed.
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CONCLUSION

Chapter 4929 was adopted to expand competition and promote market-based pric-
ing of natural gas service for customers. The General Assembly delineated criteria that
the Commission must consider and findings it must make in evaluating an application
under R.C. 4929.04. The Commission made and the record supports its statutory find-
ings, particularly that Dominion’s pilot program will boost competition and enhance
opportunities among marketplace participants. The availability of more accurate market
pricing information will promote informed decision-making and choices by customers,
and may ultimately lead to lower prices. Dominion’s trial program will be closely
monitored by the Commission and can be replaced with gas-cost-recovery pricing if nec-
essary. The collaborative, stakeholder process directed by the Commission will provide
ample opportunity for interested, affected parties to shape Dominion’s program to ensure
that it meets the needs and goals of the consuming public.

The Commission’s order is well-reasoned, and its findings are supported by the

record. That decision should be affirmed.
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4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who has
entered an appearance in person or by counsel in the proceeding may apply for a rehearing in
respect to any matters determined in the proceeding. Such application shall be filed within thirty
days after the entry of the order upon the journal of the commission.

Notwithstanding the preceding paragraph, in any uncontested proceeding or, by leave of
the commission first had in any other proceeding, any affected person, firm, or corporation may
make an application for a rehearing within thirty days after the entry of any final order upon the
journal of the commission. Leave to file an application for rehearing shall not be granted to any
person, firm, or corporation who did not enter an appearance in the proceeding unless the com-
mission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the journal of
the commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the proceeding.

. Every applicant for rehearing or for leave to file an application for rehearing shall give . . ... ..

due notice of the filing of such application to all parties who have entered an appearance in the’
proceeding in the manner and form prescribed by the commission.

Such application shall be in writing and shall set forth specifically the ground or grounds
on which the applicant considers the order to be unreasonable or unlawful. No party shall in any
court urge or rely on any ground for reversal, vacation, or modification not so set forth in the
application.

Where such application for rehearing has been filed before the effective date of the order
as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by
the commission, shall be postponed or stayed pending disposition of the matter by the commis-
sion or by operation of law. In all other cases the making of such an application shall not excuse
any person from complying with the order, or operate to stay or postpone the enforcement
thereof, without a special order of the commission.

Where such application for rehearing has been filed, the commission may grant and hold
such rehearing on the matter specified in such application, if in its judgment sufficient reason
therefor is made to appear. Notice of such rehearing shall be given by regular mail to all parties
who have entered an appearance in the proceeding.

If the commission does not grant or deny such application for rehearing within thirty days
from the date of filing thereof, it is denied by operation of law.

If the commission grants such rehearing, it shall specify in the notice of such granting the
purpose for which it is granted. The commission shall also specify the scope of the additional



-evidence, if any, that will be taken, but it shall not upon such rehearing take any evidence that,
with reasonable diligence, could have been offered upon the original hearing.

If, after such rehearing, the commission is of the opinion that the original order or any
part thereof is in any respect unjust or unwarranted, or should be changed, the commission may
abrogate or modify the same; otherwise such order shall be affirmed. An order made after such
rehearing, abrogating or modifying the original order, shall have the same effect as an original
order, but shall not affect any right or the enforcement of any right arising from or by virtue of
the original order prior to the receipt of notice by the affected party of the filing of the applica-
tion for rehearing.

No cause of action arising out of any order of the commission, other than in support of
the order, shall accrue in any court to any person, firm, or corporation unless such person, firm,
or corporation has made a proper application to the commission for a rehearing.

4905.26 Complaints as to service.

Upon complaint in writing against any public utility by any person, firm, or corporation,
or upon the initiative or complaint of the public utilities commission, that any rate, fare, charge,
toll, rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental, sched-
ule, classification, or service rendered, charged, demanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is in any respect unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in violation of law, or that any regulation, measurement, or practice

affecting or relating to any service furnished by the public utility, or in connection with such ser-

vice, is, or will be, in any respect unreasonable, unjust, insufficient, unjustly discriminatory, or
unjustly preferential, or that any service is, or will be, inadequate or cannot be obtained, and,
upon complaint of a public utility as to any matter affecting its own product or service, ifit
appears that reasonable grounds for complaint are stated, the commission shall fix a time for
hearing and shall notify complainants and the public utility thereof. Such notice shall be served
not less than fifteen days before hearing and shall state the matters complained of. The commis-
sion may adjourn such hearing from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to
have process to enforce the attendance of witnesses.

Upon the filing of a complaint by one hundred subscribers or five per cent of the
subscribers to any telephone exchange, whichever number be smaller, or by the legislative
authority of any municipal corporation served by such telephone company that any regulation,

measurement, standard of service, or practice affecting or relating to any service furished by the

telephone company, or in connection with such service is, or will be, in any respect unreason-
able, unjust, discriminatory, or preferential, or that any service is, or will be, inadequate or can-
not be obtained, the commission shall fix a time for the hearing of such complaint.

The hearing provided for in the next preceding paragraph shall be held in the county

wherein resides the majority of the signers of such complaint, or wherein is located such munici-
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pal corporation. Notice of the date, time of day, and location of the hearing shall be served upon
the telephone company complained of, upon each municipal corporation served by the telephone
company in the county or counties affected, and shall be published for not less than two con-
secutive weeks in a newspaper of general circulation in the county or counties affected.

Such hearing shall be held not less than fifteen nor more than thirty days after the second
publication of such notice.

4905.302 Purchased gas adjustment clause.
(A)(1) For the purpose of this section, the term "purchased gas adjustment clause"” means:

(a) A provision in a schedule of a gas company or natural gas company that requires or
allows the company to, without adherence to section 4909.18 or 4909.19 of the Revised Code,
adjust the rates that it charges to its customers in accordance with any fluctuation in the cost to
the company of obtaining the gas that it sells, that has occurred since the time any order has been
issued by the public utilities commission establishing rates for the company pertaining to those
customers;

(b) A provision in an ordinance adopted pursuant to section 743.26 or 4909.34 of the
Revised Code or Section 4 of Article XVIII, Ohio Constitution, with respect to which a gas com-
pany or natural gas company is required or allowed to adjust the rates it charges under such an
ordinance in accordance with any fluctuation in the cost to the company of obtaining the gas that
it sells, that has occurred since the time of the adoption of the ordinance.

(2) For the purpose of this section, the term "special purchase" means any purchase of
interstate natural gas, any purchase of liquified natural gas, and any purchase of synthetic natural
gas from any source developed after the effective date of this section, April 27, 1976, provided
that this purchase be of less than one hundred twenty days duration and the price for this pur-
chase is not regulated by the federal power commission. For the purpose of this division, the
expansion or enlargement of a synthetic natural gas plant existing at such date shall be consid-
ered a source so developed.

(3) For the purpose of this section, the term "residential customer" means urban, subur-
ban, and rural patrons of gas companies and natural gas companies insofar as their needs for gas
are limited to their residence. Such term includes those patrons whose rates have been set under
an ordinance adopted pursuant to sections 743.26 and 4909.34 of the Revised Code or Section 4
of Article XVIII, Ohio Constitution.

(B) A purchased gas adjustment clause may not allow, and no such clause may be inter-
preted to allow, a gas company or natural gas company that has obtained an order from the pub-
lic utilities commission permitting the company to curtail the service of any customer or class of
customers other than residential customers, such order being based on the company's inability to
secure a sufficient quantity of natural gas, to distribute the cost of any special purchase made
subsequent to the effective date of such order, to the extent that such purchase decreases the level




of curtailment of any such customer or class of customers, to any class of customers of the com-
pany that was not curtailed, to any class of residential customers of the company, or to any class
of customers of the company whose level of curtailment was not decreased and whose consump-
tion increased as a result of, or in connection with, the special purchase.

(C)(1) The commission shall promulgate a purchased gas adjustment rule, consistent with
this section, that establishes a uniform purchased gas adjustment clause to be included in the
schedule of gas companies and natural gas companies subject to the jurisdiction of the public
utilities commission and that establishes investigative procedures and proceedings including, but
not limited to, periodic reports, audits, and hearings.

(2) Unless otherwise ordered by the commission for good cause shown:

(a) The commission's staff shall conduct any audit or other investigation of a natural gas
company having fifteen thousand or fewer customers in this state that may be required under the
purchased gas adjustment rule.

(b) Except as provided in section 4905.10 of the Revised Code, the commission shall not
impose upon such company any fee, expense, or cost of such audit or other investigation or any
- . related hearing under this section. . e

(3) Unless otherwise ordered by the commission for good cause shown either by an inter-
ested party or by the commission on its own motion, no natural gas company having fifteen
thousand or fewer customers in this state shall be subject under the purchased gas adjustment
rule to any audit or other investigation or any related hearing, other than a financial audit or, as
necessary, any hearing related to a financial audit.

(4) In issuing an order under division (C}2) or (3) of this section, the commission shall
file a written opinion setting forth the reasons showing good cause under such division and the
specific matters to be audited, investigated, or subjected to hearing, Nothing in division (C)(2) or
(3) of this section relieves such a natural gas company from the duty to file such information as
the commission may require under the rule for the purpose of showing that a company has
charged its customers accurately for the cost of gas obtained.

(D) Nothing in this section or any other provision of law shall be construed to mean that
the commission, in the event of any cost distribution allowed under this section, may issue an
order pursuant to which the prudent and reasonable cost of gas to a gas company or natural gas
company of any special purchase may not be recovered by the company. For the purpose of this
division, such cost of gas neither includes any applicable franchise taxes nor the ordinary losses
of gas experienced by the company in the process of transmission and distribution.

(E) The commission shall not at any time prevent or restrain such costs as are distribut-
able under this section from being so distributed, unless the commission has reason to believe
that an arithmetic or accounting inaccuracy exists with respect to such a distribution or that the
company has not accurately represented the amount of the cost of a special purchase, or has fol-
- lowed imprudent or unreasonable procurement policies and practices, has made errors in the



estimation of cubic feet sold, or has employed such other practices, policies, or factors as the
commission considers inappropriate.

(F) The cost of natural gas under this section shall not include any cost recovered by a
natural gas company pursuant to section 4929.25 of the Revised Code.

4905.70 Energy conservation programs.

The public utilities commission shall initiate programs that will promote and encourage
conservation of energy and a reduction in the growth rate of energy consumption, promote eco-
nomic efficiencies, and take into account long-Tun incremental costs, Notwithstanding sections
4905.31, 4905.33, 4905.35, and 4909.151 of the Revised Code, the commission shall examine
and issue written findings on the declining block rate structure, lifeline rates, long-run incre-
mental pricing, peak load and off-peak pricing, time of day and seasonal pricing, interruptible
load pricing, and single rate pricing where rates do not vary because of classification of custom-
ers or amount of usage. The commission, by 2 rule adopted no later than October 1, 1977, and
effective and applicable no later than November 1, 1977, shall require each electric light com-
pany to offer to such of their residential customers whose residences are primarily heated by

electricity the option of their usage being metered by a demand or load meter. Under the rule,a

customer who selects such option may be required by the company, where no such meter is
already installed, to pay for such meter and its installation. The rule shall require each company
to bill such of its customers who select such option for those kilowatt hours in excess of a pre-
scribed number of kilowatt hours per kilowatt of billing demand, at a rate per kilowatt hour that
reflects the lower cost of providing service during off-peak periods.

4929.02 Policy of state as to natural gas services and goods.

(A) 1t is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and reasonably priced
natural gas services and goods; _

(2) Promote the availability of unbundled and comparable natural gas services and goods
that provide wholesale and retail consumers with the supplier, price, terms, conditions, and qual-
ity options they elect to meet their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective
choices over the selection of those supplies and suppliers;

(4) Encourage innovation and market access for cost-effective supply- and demand-side
natural gas services and goods;



(5) Encourage cost-effective and efficient access to information regarding the operation
of the distribution systems of natural gas companies in order to promote effective customer
choice of natural gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets through the
development and implementation of flexible regulatory treatment;

(7) Promote an expeditious transition to the provision of natural gas services and goods in
a manner that achieves effective competition and transactions between willing buyers and willing
sellers to reduce or eliminate the need for regulation of natural gas services and goods under
Chapters 4905. and 4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas services and goods by
avoiding subsidies flowing to or from regulated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering of nonjurisdic-
tional and exempt services and goods do not affect the rates, prices, terms, or conditions of non-
exempt, regulated services and goods of a natural gas company and do not affect the financial
capability of a natural gas company to comply with the policy of this state specified in this sec-

_tion; . e

(10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential consumers,
including aggregation.

(B) The public utilities commission shall follow the policy specified in this section in
carrying out sections 4929.03 to 4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the public
utilities commission's construction or application of division (A)(6) of section 4905.03 of the
Revised Code.

4929.04 Exempting commodity sales service or ancillary service of natural gas company
from other rate provisions.

(A) The public utilities commission, upon the application of a natural gas company, after
notice, after affording the public a period for comment, and in the case of a natural gas company
with fifteen thousand or more customers after a hearing and in the case of a natural gas company
with fewer than fifteen thousand customers after a hearing if the commission considers a hearing
necessary, shall exempt, by order, any commodity sales service or ancillary service of the natural
gas company from all provisions of Chapter 4905. with the exception of section 4905.10, Chap-
ter 4909., and Chapter 4935. with the exception of sections 4935.01 and 4935.03 of the Revised
Code, from sections 4933.08, 4933.09, 4933.11, 4933.123, 4933.17, 4933.28, and 4933.32 of the
Revised Code, and from any rule or order issued under those Chapters or sections, including the



obligation under section 4905.22 of the Revised Code to provide the commodity sales service or
ancillary service, subject to divisions (D) and (E) of this section, and provided the commission
finds that the natural gas company is in substantial compliance with the policy of this state speci-
fied in section 4929.02 of the Revised Code and that either of the following conditions exists:

(1) The natural gas company is subject to effective competition with respect to the
commodity sales service or ancillary service;

(2) The customers of the commodity sales service or ancillary service have reasonably
available alternatives.

(B) In determining whether the conditions in division (A)(1) or (2) of this section exist,
factors the commission shall consider include, but are not limited to:

(1) The number and size of alternative providers of the commodity sales service or ancil-
lary service;

(2) The extent to which the commodity sales service or ancillary service is available from
alternative providers in the relevant market;

(3) The ability of alternative providers to make functionally equivalent or substitute ser-
vices readily available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, growth in market
share, ease of entry, and the affiliation of providers of services.

(C) The applicant shall have the burden of proof under this section.

(D) The commission shall not issue an order under division (A) of this section that
exempts all of a natural gas company's commodity sales services from the chapters and sections
specified in that division unless the commission finds that the company offers distribution ser-
vices on a fully open, equal, and unbundled basis to all its customers and that all such customers
reasonably may acquire commodity sales services from suppliers other than the natural gas com-

pany.

(E) An order exempting any or all of a natural gas company's commodity sales services
or ancillary sgrvices under division (A) of this section shall prescribe both of the following:

(1) A separation plan that ensures, to the maximum extent practicable, that the operations,
resources, and employees involved in the provision or marketing of exempt commodity sales
services or ancillary services, and the books and records associated with those services, shall be
separate from the operations, resources, and employees involved in the provision or marketing of
nonexempt commodity sales services or ancillary services and the books and records associated
with those services; ' '



(2) A code of conduct that governs both the company's adherence to the state policy
specified in section 4929.02 of the Revised Code and its sharing of information and resources
between those employees involved in the provision or marketing of exempt commodity sales
services or ancillary services and those employees involved in the provision or marketing of
nonexempt commodity sales services or ancillary services.

The commission, however, shall not prescribe, as part of any such separation plan or code
of conduct, any requirement that unreasonably limits or restricts a company's ability to compete
with unregulated providers of commodity sales services or ancillary services.

(F) Notwithstanding division (A)(2) of section 4929.08 of the Revised Code or any
exemption granted under division (A) of this section, the commission has jurisdiction under sec-
. tion 4905.26 of the Revised Code, upon complaint of any person or upon the complaint or initia-
tive of the commission, to determine whether a natural gas company has failed to comply with a
separation plan or code of conduct prescribed under division (E) of this section. If, after notice
and hearing as provided in section 4905.26 of the Revised Code, the commission is of the opin-
ion that a natural gas company has failed to comply with such a plan or code, the commission
may do any of the following;

(2) Modify the plan or code, if the commission finds that such a modification is reason-
able and appropriate, and order the company to comply with the plan or code as modified;

(3) Abrogate the order granting the company's exemption under division (A) of this sec-
tion, if the commission finds that the company has engaged in one or more material violations of
the plan or code, that the violation or violations were intentional, and that the abrogation is in the
public interest.

(G) An order issued under division (F) of this section is enforceable in the manner set
forth in section 4905.60 of the Revised Code. Any violation of such an order shall be deemed a
violation of a commission order for the purpose of section 4905.54 of the Revised Code.

4929.05 Requesting approval of alternative rate plan.

(A) As part of an application filed pursuant to section 4909.18 of the Revised Code, a
natural gas company may request approval of an alternative rate plan. After notice, investigation,
and hearing, and after determining just and reasonable rates and charges for the natural gas com-
pany pursuant to section 4909.15 of the Revised Code, the public utilities commission shall
authorize the applicant to implement an alternative rate plan if the natural gas company has made
a showing and the commission finds that both of the following conditions are met:

(1) The natural gas company is in compliance with section 4905.35 of the Revised Code
and is in substantial compliance with the policy of this state specified in section 4929.02 of the
Revised Code;




(2) The natural gas company is expected to continue to be in substantial compliance with
the policy of this state specified in section 4929.02 of the Revised Code after implementation of
the alternative rate plan.

(B) The applicant shall have the burden of proof under this section.

(C) No request may be made under this section prior to one hundred eighty days after the
effective date of this section.

4901:1-19-03 Waivers.

(A) The commission may waive any provision in these rules upon a motion for good
cause shown, or upon its own motion. In determining whether good cause has been shown, the
following factors, among other things, may be taken into consideration.

(1) Whether other information, which the utility would provide if the waiver is granted, is
sufficient for commission staff to effectively and efficiently review the application.

(2) Whether the information required to be filed by these rules, absent a waiver, is
relevant to the commission's consideration of whether the application is reasonable and in the
public interest. '

(3) Whether the information, which is the subject of the waiver request, is reasonably
available to the applicant from the information which it maintains or is reasonably obtainable by
the applicant.

(4) The expense to the applicant in providing the information which is the subject of a
waiver request.

(5) Whether granting of the waiver is in the public interest.

(B) Except for good cause shown, all waiver requests in an alternative rate plan case shall
be filed thirty calendar days or more before the docketing of the application with the
commission.

(C) All waiver requests in an exemption case shall be filed with the application and
served upon all parties who are also being served a copy of the application under paragraph
(B)(4) of rule 4901:1-19-04 of the Administrative Code. The applicant is encouraged to consult
with the commission staff regarding its proposed waiver requests prior to the actual filing of
these requests so as to avoid any undue delay in the processing of the application.

(D) Small natural gas companies should contact the staff of the commission of their intent
to file an alternative rate plan or an exemption application to review individual company
circumstances that support waivers and to investigate alternate filing requirements.
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ta Modify Cusresit Accoumting Provedures to
Defer Expenditires Incurred Atlsing from
Compliance with Federal Pipeline Safety
Requirenients.

Trv the Matear of the Application of Vecren
Energ]r Delivery of Ohio.Inc. for Authority
_ e Deprectation Acerga] Rates forits

Case No. 04-421-GA-AAM

Case No. 04-794-GA-AAM
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The Commission, eonsidering the sbove-enfitled applications, hereby fssues its
. opirniior and order in these matiers,

: Mm,%ﬂn&&ﬂmm,byﬁmﬂtﬁmdﬂm,@é%m]ma.
and Daniel J. Neifsen, 21 Hast Staté Street, 17* Flogr, Columbus, Ohio 43215-4228, and
Robert Heidorn and Mary-jaies Youirig, Vectren Corpotation, P:O. Box 209, Evansville,
Indiana 47702-0209, on behalf of Vectren Engigy Delivery of Ohio, i -

Jim Petro, Attorney Generdl of the State of Ohib, by Duane W. Luckey, Semoﬁ
Deputy Aftorney General; by Steven T, Nogirse and Stephert &, Relly, A sk Adt
Getveral, 180 Bast Broad Street, Coluiribiss, Ohio 43215, on behulf of the- SEAE of the Bub’lie
Ytilities Correnigsion of Ohig.

Vorys, Sater, ur and Peasé; by M, Howard Pefticoff, 52 Eﬂﬂt Gay Strest,
cmmﬁﬁf%m ﬁilﬁ,ﬁnbehaif of Hund;anmeriga Mangfacinrng, e, ¥

Chester, Willcox & Saxbe, by Bobby Singh, and John Bening, 65 East State Stweet,
Suite 1000 and, Vincent A. Parisi, 5020 Bradenton Avesiug, Diiblin, Ohio 439017, ofi beltalf of
Interstate Gas Supply, Inc. and Pinfiacle Energy. LLC,

This 18 to cartify that. the images agppesring afé an
agourate and odiplaté yaproduction of a case file

document deliver the regqulay course: o qilae
vechnlaian ‘#_mw ¥rodessda (L0 1 ¢ I HFE &os.
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Varys, Sater, Seymnour and Pease; by W. Jonathan Aireyand Cregory U. Russell, 52 T

E. Gay Street, PO, Ba 1008, Columbus, Otio 43216-1008, on behalf of Industrigl Ensrgy

Bailey Cavaliert, LLC, by William Adams and Dane Stinson, 10 West Broad Street, -

Buite 2106, Coluinbus, Ohio 43215, on behalf of Shell Energy Services Co, LEC,

imﬁna L. Migden-Ostrander, Ohio Consuiiiers” Counsél, by Ann Hotz and Joe Berio,
Aggigtant Consuirtters’ Counsel, Office of the Qhfo Consumers’ Counsel, 10 West Broad -
Skrest, Colurbis, Otto 43215, on behalf of residential utility consuthers of Vecteen Enefgy .

Delivery of Dhio, g

David Rinebolt; 231 West Liina, Street, P.Q Box 1793, Findlay, Ohia 45839-1793 on.
bihalf of Ohin Partnets for Affordable Encrgy. .

_ £llix Jacohs, 333 West First Street, Suite' 500, Dayton, Ohlo 45402, ofi behalf of
Coiiniihity Action Partagrship of the Greater Dayton Area.

_ Jotm M. Dosker, 1077 Celestlal Street, Suitd 110, Cincini
behalf of Stand Eriergy Casporation.

infatl, Ohip 45202 on'behalf of Alcod, e
HISTORY OF THE FROCEEBING

The applicant, Vet Erergy Delivery of Ghio, tae, [Vechren, applicanty or

company), is natural gas cotnpany a3 defiried by Section 4905.03(A) (), Revised Code; ard -

2 public iitility as defiried by Section 4905.02, Revised Code: Vectren provides gas and
transpertation service to approximately 314,000 custamers in Dayton and 87 other
copnmunities in 17 counties i west central Ohic (Staff Bx. 1; at'1): Vectren's current base
tates were established by the Cominission in Case No, §1-416-GA-ATR, Opinion and Crder
{February 20, 1992).

©On April 16, 2004; Vectren filed in Case: No 02-571-GA-AIR (04-571) a nofice of *

intent to file an application for an increase in rates to be charged for natural gas servicé in
its entice service are subject to the jurisdiction of the Commission. I its: totive-of infent,
Vecten requested that a test period be established beginning January 1,.2004, and ending
December 31, 2004, and requested that a date certain of March 31, 2004 be established. Irv
its notice of intent, Vectren also requested certain waivers of the Commission's standard
filing téquirements, By entzy of May 12, 2004, the Commission approved the requested
test year and date certain. The Commission also granted Vectren's reqtiest to waive the
filing of Schedules B-7:2, B9, C-8, C9.1,,C-11.1, G112, C12.1, C-12.2, £-123, C-124, D5,
and, B-1, and granted a limifed waiver of the requirement to file Schiedule B23. On

" Hoshes, Dotz & Lewty, by Michael 1. Kurts, 36 Bost Seventh Strest, Suice- 1510,
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May 28, 2004, Vectren filed its application for authority to amiend its filed tariffs to increase -
&lerates afid charges for gas service and felated Mattérs. By entry of July 7, 2004,
Vedtren's application if 04-571 wias dccepted for filing as.0f May28, 2004, _

Irv addition, Vect::’ef_l, filed an application for authority tb fodify rrtent debtin ,

pmedwmdefer experidititios ipenrred arising froriy eoriplianics with, federal pipelinie
safety reqiirements id Case No. (4-421-GA-AAM. Vectren, also Hled axn aﬁpueamn tﬂr
aﬁthéﬁtfmd‘lﬂnge e 7.

lepreciation acefual rates for its gas facilities In Case No. 0475
AAM. These tnatters were conisolidated thh 04-571 for hearing ahd determination,

The Commiission granted intervention ta Office of the Ohio Consumers’ Counisel
(OCC), Comraiinity Action. Partnership (CAP), Ohio Partnets for Afferdable | -
(OPAE), Shell Energy Service Company (Shell), Intetgtate Gag Supply;. Ing, [niterstate),
Stand Energy Corporation (Stand), Alcoa, Inc. (Aleda), Pinnacle Energy LLG (Pifinacle),
Industrial Enetgy Users-Ohip (TEU}, and Elonda of America; Mg, Ine. (Hoisda). The
examiner dlso granted motiods to admit Joha M, Dosker éaﬁﬁmm pro Hic gice tm behalf of
Stand, Timothy L. Stewart to practicé ﬁd hat wice on behalf 6f Alcoa, MaryJames Young
and Robert B, Heidorn to pracﬁoeem ige on'behalf of Vectren, and David C. Rimhorr
fo.pragtice pro fwe vice on behalf of GPAE,

Pursuant to Section 490919, Revised Code, Commisston statf conducted an
-investigation of the matters set forth in Vectren/s application: OnNovember 24, 2004; staff
filed 1ta written report of investigation: with the Commission. Objections terthe staff report
wete filed by Vectren, OCC, IEU; Alcoa, Honda, Shell, CAP; OPAE, and Interstate. &
prehearing conference was. held on January 4, 2005, On January 7, 2005, the attomey
examiner issued an entry that sd\eduled the evidentiary hearing to commence on.
Pebruary 1; 2005, and schaduled local public hearings on January 25; 2005, i Dayton,
Ohio, and on January 27, 2005; in Sidney; Ohio, and ordered Vectren to priblish notica-of +
the Incal public hearings and the evideritiary heating: The public hearings were held as
scheduled. At the Dayton public hearing, 18 public witnesses pave sworn testimony. At
the Sidney. publie hearing; five pulbilic witnesses gave sworn testimony,

On Pebruary 4, 2005, a stipulation was filed in these matters. Signatories & the
stipulation include Vectren, staff, Honda, Interstate, Pinnacle; IEU, Alcoa, Stand and Shell.
‘Ehe Bebraary 1,2005 evidentlary hearing was continued o and held on February 8 and 9,
2005. Initial briefs were filed by Vectren, staff, and OCC. Inferstate, Honda, [EU and Shell
filed statements in auppurt of the stipulation. Reply briefs were: filed by staff, Interstate,
Vectren, OCC, CAP, OPAEA

On three different occastons, OCC. filed memoranda of ex parle communications
‘with members of the Commission. On February 7, 2005, OCC filed a memorandum of ex
parte communications between Jarting Migden-Ostrander, Consurers’ Cotmgel, and Alan

1 OPABand CAP olly fleca seply briafbut sabsequensly oty withdrew i eply brisk

12
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Schribet, C;mirman of the Commission. The subjécts of theiy meeting Were e inporiansé
of ener%y :mda“stud entitled “Exarnining the Potential fof Exiergy Bfficiency o
Address the aturaIGasCrisis!n'thstwest”&wittmhyﬁteﬁfﬁ rian il for
mmergyﬂfﬁeieﬂf Boonomy (ACEEE), There was also ¥ discission regarding the
recavery mtechanisiy for energy efficiency andthépfoposedmammtﬁ;éﬁﬁhsfﬂa*
manaperaent (DSM) programis and the methodology for tié tecovéry mechanis
February 11, 2005, ogcmedamndmemmmdmbfexmmmmimﬁonbmm
Jatiing Migden-Ostrarider and Denald Mason, Commissioner. On Februdty 18,2005, 0CC
Maﬁﬁdmﬁm&moﬁam;”;m "ﬁoﬁbetwem]anm.,“_ neCitranda
ang Briice Weston, Deputy et  of the
Chatimnart, and: Patil Dutfy, Legal Director, of the Comini ﬁesab,jec:isofﬂwe
coinmbnications: at the Pebrpary 11 and 18, 2005 meeﬁnsa wéte similar to the
'?iUOSMeehng. _

#

comirications st the Februgr

Thie stipulation provides that:

Iy  The company's eturent rates are: no longer sufficlent ¥ m.i"em
. feafatiable compeniation, for the seivicés rendeéféd

sriahle.

() 1fall parties to these prodéédings sign ar do not oppese the

stipulatiofi, the compary shall tecéive a revenue increase of
$‘16§3€)mﬁ, tésulting in total annual revenues of §375,910955, )

the rates, If any ‘pardy to these

proceedings representing resideriial customers opposes the

shpu!augéto, the company shall receive a revenue increase of

$15,700,000, resulting in total annual revenues of $375,010,955;

tobe coltected through the rates,

3) The value of all of Vectren's property used and useful for the

rendition of sexvice to its customers, determined i accordance

with Sections 4909.05 and 490915, Revised Code; as-of the
approved date certain of March 31,2004, is §245,069,230: ‘

@) Thé company is éntitled to an ovefall rate of retum of 5.94
petcent, réflecting a cost of long-term deb of 7,40 percentand a
retiitn on.egity of 10:6 peidant.




()

)

(10}

The depreciation accrual rates as proposed by staff for book
depreciation purpeses shall be adopfed and utilized by
Vectren.

The tariff sheets provide Vectren with an oppartunity to collect

the fotal revenue specitied herein, reasonably distribute

tevenue responsibility among and between. the customer

classeg and rata schedules, and conifain rates and kerms and
conditions that are reasonable and lawful and should be

-approved by the Commission effective for all service rendered

on.and after the datethe final tarif is filed.

" The company is authorized to defer its expenses related to

compliance with the Pipeline Safety’ Improvement Act of 2002
and the Uhited States Department of Tranwpottaiion Finat Rule
on Pipeline Integrity Managenint in High Consequence Areas.
incurred during the test year.in the amount:of $406,50, and ta-
amortize the resulting regulatory asset-over a. period of five

- years.

Ihammpan msuthbnmdhﬁefe!i&mml&h&dfﬁthe
cos%sofﬂieysepmceedmgsandmmomzemraﬁew
expiénses over a perjod of five years.

The company is authorized to amortize the estimaited March 31,
2005 (the date-new rates: are assumed implemented) deferred
balaros of $643,890 of choice program transgotation costs, %he%
defarral of which was previously authorized by the
Commission, over a five-year period. Such anfual anount is
included in the revenue incréase. amount discussed above. If
the achial balance at-the date ratesare implemented iy different
fromx the estimated balance corfemplated in this chse, the
differerice will be credited toall Choies eligible customery.over
the remainder of the origital amortization period,

Tha:company’s proposed Sheet No. 51 has been withdrawr and
a replacement Sheet No. 51 has bien- i&sﬁ 3‘13:: d@:nsaﬁd;ié
current balaricing-related proyisiorss, of the
efféctive date of the rompany's niew tates, the o ysy ghall
schedule a Transportation. Working Group (TWG) meeting to
review and discuss the issues raised by proposed Sheet No. 51.
Notices of the meeting will be provided to stakeholdets who
request such niotices. .In the event that this process rejulis in én
agreement of the TWG, that agreemnent will be filed with the

14
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(23)

(12)

(13)

Commission for approval. If no agteement is reached by the
TWG, the company may initiate & proceeding with the
Commission seeking revisions to:Sheet No, 51. In the event the
mmpanc{ initiates & proceeding seeking revisions. to- Sheet No.
51 which; either reflect consensus revisions from the TWG. or
requesting revisions to'Sheet No, 51 substantially similar to the
revisions as the company proposed in this proceeding, no party
to the:stipuilation shall contest or qgﬁisiguﬂ\imagﬁﬁmﬁonm
the grounds thatsuch revistons to Sheet No. 51 sought therein
amounit ko a proposal to increasexates or charges under Section
4909.18, Revised Code, The company agrees that it will rot
oppose a hearing on any such application filed if a hearing is
requested bya signatory party to this stipulation. '

The parties agree that Veciren shall implement a conservation.
program designed to cost-effectively reduce customer usage.
The conservation program shall be funded pursuant to ane of
the following two options.

Option A:, If all parties to these proceedings si‘gnﬂr do not
oppose this stipulaton prior to February B8, 2005, the
conservation program will include both a Iow-income.
conservation program, funded annpally by Vectren through
base rate recovery at $750,000, and a broader DSM pragram
funided armually through base rate recovery at $1,250,000.

For D‘E ption A, the DSM program furids shall be administered
bya sl der working group, the membership of which is
limited to Veetren, staff; and any parties representing
vesidential -customers who sign or decline to oppose the
stipulition prior fo February 8, 2005, Subject to furdver
direction or order by the Commission, the' Conservaiion
Working Group (CWG) will make: devisions wiite resFed o
DSM 'program initiative selection and funding levels (within
the applicable funding parameters discussed below), and will
be responsible for reviewing data arid crfteria related fo DSM
program initiative effectiveness. Dedisions of the CWG shall be

ade by consensus. The CWG shall function to evaluate atid
report on DSM program initiatives and make recommendations
for the intplementation of and funding levels for DSM program
iritiatives in the future. The iniial funding level and
stbsequienit recommendations shizll be applied fs, among other
things, permit Vectren. to recover costs Vectren reasonably
incurs.as-a result of its program implementation assistance wrid

. ——
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(4

{15)

(16}

an

“The 1ével of fii

1 evaltation activities, €osts sesaciated with the use 6f

atiy third-party administrator and st uihet costs 48 e GWG

tmay specify,

ding specified for the DSM progiam initiatives
ity thi§ stipulatiort shall rérmain in effect for & priary term of
thieg years, continuirigion a year-to-yekii basis after the privary”
teri absent Commission action to the conbrary, At the end of
ary terwt and annually thereafter, ﬂ&mcwinmake
a épost 10 the Comimission on the eokt eff iveniesy of the
DSMpﬁogramitﬁhawea This report.ghall friclude & reporton
the impact of the 'DEM progam inifiatves on usage,
drpoise of which i to-provide the Commission with, suffi
gﬁﬁsﬁﬁmmGn oft which to base ;ammomﬁ éon;,;;diaehvg
prograit nﬂhﬁhv‘és OF Suhp 86 the fepott
are fheffective. If ‘mMmtham
ﬁmding,ﬂmmmpunyagrmm riplenient & negative tdet to.
reffact the réduced funding lével, The CWG also resérves the
right m ,reque3t Cnmm;sswn Approval Bt additional fundmg
mderatfmuf losgremnee, aftet the priacy tetiit bk ho
sootier, -CWGshallei‘lémgmdfaith'tépr@udé&ie
Eommission, with Such dther inforination 43 the Cotnatlssion
may reasonably féquest for purpases of evaluatiig the DSM
program initiatives,

Option B: If any party to these ceedhxgsfepmm
residential cristarfiers apfioses the stipulaﬁon, the eanbervd
prograr vill be & lovi-income consétvation progtim, Hieicled
anfisally by Vectten thruugh basé rate recovery at $1,100,000.
This low-income conservation program will be midefed en the
esdisting program funded by Vettren. Allocation of funds and
program design will be jointly determiiied by ° Vbcm staff,
and any parties to these proceedings representing residential
tustomers whoi sign or declineto oppose this stipulation prior
to Fébruary 8, 2005:

For Option B, the level of funding shall remain at the $1,100,000
level smiil such Gme as Vectren files an application for
approval of a change in its base rates.

In no evént shall Vecttenn have an dbligatiori to continue,
funding the conservation, programs without a
contemporaneous, full and falr oppartunity fo recover the. cast

P el el
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of such funding dirough. its base rates or othaz compensatory:
recovery mechanism.

(18) Veitren will adapt its bill formiat by Novembier 2005, to reflact
themtalamauntsaehmuyduefmcusmmmoﬁ&mwﬁmd -

arid onésinth payiient plang. Peridiny the féprogramming
necessarywactﬁwattﬂsmﬂf, Vedkren will infornt onethird

payinent plan customers of the amount thiey owe each month,
by alferriate written. method. Vectren will work with staff to
cliirify the comminications provided fo customers relating to
both payment plans.

(19) In fhe near ferm, Veetren will work with staff to develop a
piicess to provide Staff with same day access to specified
saptiples of customer calls made to Vectren's Customer Call
Ceriger for staff monitoring purposes.

{(20) Veciren will miake residentisl customer bills available upon.
reguest in large print format as soott as practicably pogsible.
1) ‘The compatiy's prog | tariff, "Viectren Energy Deh'vmy
Cariff

‘Chip, Tne, rGasSemiee,FUCGNGZ"andﬂl"
propiosed tariff sheets included therein,should beapproved.

) ‘Phg Company and other patiies agree to withdraw their
objections o the staff report.

(23) The company will notify all of ity custormers of the ircrease in
rates by mearis of a bill insert,

Admirnistrative Code (O;A,c) orizes pacties o
seedings 1o enter info stipulations, Although nob binding: on the
stot, the tertns of soch sn agrepment ate acrorded. subjtantial weight, See)

sunare” Coundél v, Pil, L Cormm. (1992), 64 Ohdo S£3d 123@;%@&3%@11,%’

azriz."c&inﬁ:. (1978), 55 Ohio St2d, 165. This contept Is particularly valid ‘whase the
stipilation is vnioppesed by any party and resdlfeﬁa’ﬂ issiies. pr&sgrxfedm thia progesdisg
m“&i::hirﬁ;:ffm&

The stafidard of review for conaidmng the reasoniableness of a stipulatiof hagbeer|

dasmssed In, a:nupnber of prior Commission proceedings. See, e.g;, Chicinnani Gis &
Elesirie Compnny, Cave No, 91-410-EL-AIR (April .14, 1994 Western Reserve Telk

698-EL-FORmaL Diecpn

er 30, 1993); Cleveland Electric Mluminating Compary, Case WNo:

i, Cose gla 93-230-TP-ALT (Mazchi 30, 1004); Ohio Edisont Cmmﬁy, Casie Noi. 91-
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88-170-EL-AIR (ahuary
Now 84:11&7,12&UNQ Novéiribier 26, 1985), “The ultimiate issiue foF ditr cotislderation is
whethr the agreement, which exbodies considerable time and effoit by the signatory
artiss, is teasonable and shiovld be adepted, In considering the reasona

stiplation, the Corimission has-used the fdﬂomg erltaris;

1) Iy the setttement a product of serious bargaining among

capable, knowledgedble parties?

(2)  Does the seiflement, as a package, benefit ratepayers and the
publi¢interest?

{3)  Ddes the settlement package violate any important regulatory
prindplé ot practice?

The Ghio: Bupi tied, the Commissis analysis using these

,"-~': ~ t@mﬂj«?ﬁiﬁmi! ‘lﬁzﬁ,- 1‘.‘;."‘ SRR

ABSINEE SERK -".}éﬁﬁﬂt&w Iﬁﬁﬂﬁt

et the Comanisston (4},

QCC atgied that the stipulation. was not a product of bargaining among
knowledgesble parties hacausa nonie of thie signatory parties répeeseit the interest of
tedidential cistaimets, and fio representatives of hight oir nﬁﬁ.&le-invm tésidential
consustiers efther signied, or dedlined to-oppose, the stipulation. Furthier, OCC, cldiohs that
the lov-income customers. ‘who ate not bpposing the stlpulation aré ok directly
répxesenting the intérest of residential <ustoi ;

ies: that seive low-mmm Customers. Vﬂn argiies Fhat there 2 no w

at & representative of any specific ¢ustomes ‘$uppotit or not oppose a stipulation in
nxtfe!: for this standard to be met. In addition, Vectren claiins that establishing such &
. requirement would empower any individual intervenar to:a Commission proveeding that
is the sole representative of a cistomer class to hold a reasonable stipulation hostage fo:its
demands. Staff argued that the signatory parties represent a diverse group. -of interests
and have been actively involved in regulatory matters before the Commission for many
. taffaisoclatmsthatthesugnatotyparhumhow ; a8 they have
parﬁclpated in extensive discovery in preparing for these cases. ﬂaseé onour three-prong
standard of review, we find that the first criterion, that the process involved setiots
bargaining by knowledgedble; capable parties is met, A review of the terms of fhe
stipulation, and the schedules: and tariffs attached ‘thereto, show- that all the
engaged in comprehensive negotiations prior to: signing the agreement. There I m
requirement that any particular parties execute stipulations in order for the first prong
the test for sfipulations to be met. Legal flaws and any Iack of benefit corferrad by &
stipulatiort will be considered under the other twa prorigs. of the test. In addition, the

30, 1989); Restatement of Apcoutits and Regords (Zimnse Plang), Case ©

weighton th&tetms afa snpulaﬁpﬁ, ;htmgh thé aﬂfmiaﬁgn aoesmt

éustomiers; but the -
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parties hivelved were kntwvledgeable 4s t the issues, having participated 1a niineio:
eases. befiore the Contmigslon I the past, including numerous prict cisés nvolving rite
{ssued, Firther, we note that two groupk not apposing the stipulation ificlnde OPAE and
CAP; representatives of low-ineoms residential grotips directly affected by the stipufation.
Accordingly, we find thiat the fitst critérion hias been met.

~'With respect 10 the.second criterion, OEC argues that-the stipulation provides little
benefit to Tesidential ratepayers Becauss the ratepayers’ costs will inereass for natutal gas
gupplies. ‘OCC also clabria that the tevenide distribution benefits tiansportatioi. customers
by allocating additional -costs t5- residential customiers, and away from anspartation
ctistormers, without any suppert for this shift, OCC tontends that résidential custoifiers
* recéive no-direct: benefit from Optics B of the sipulation beécatise thé program i§ very
fimited in magiitude: GCC dlso tlaims that thete is no benefit to residential customers
from the-withidrawal of Vectren proposed sheet Nos 51, which imposes fighter controls on
transportation customers, Vectren argues that the stipulation provides an.opportunity for
the Pﬁ?:npany fo zgn fgr maéo;ablﬁ Teturn onits m}foas%nmh Vectren also clalms that the
stipulation provides for greafly expanded funding for low-income conservation programs
makes;large print bills available sight—-lnq.»aueg customers and satisfactorily msnhmaﬁ
coptsumer servi¢e-related recommendatioiis- made in the staff reporte Vectren also dlaims
that the propasals contained in the withidrawh Tariff Sheet No: 51 would have no effect
because. they .are withdrawn. Staff clain that the revenue assignment fo the: residential
class. does not make the stipulation unredsonable because the revenue-assignunent set forth
i the stipulation. is very similar to what staff recommended in the staff report. Staffalso
cantends that:another benefit to the stipulation is.that it addresses multiple rate and tariff
fssues: recommended by staff in the staff report, indluding a new: process for staif to
monitor customer calls to Veciren, Vectren also agreed to %hmty address,
nomination and balancing issues i an upcoming process through the TWG. We find that.

the stipulation :also meets the second criterfon.  As @ package; it advartces the public

interest by resolving alt issues raised in this proceeding without incusring th Hmie and
experise of extensive litigation. Although the stipulation includes 4 rate ineresse for all
eugtomers, the increase. will allow the company the opportunity to recovar experses ard
maintain sérvice: quality. Further; as noted by Vectren and staff, the. stipulafion makes
billing ir & large:print format available for Vectren costomiers, ariissue raised af this publii
beuring, and provides a new process for staff to monitor custorrer calls magle tor Viectren.
OCC had argued in its brief that the grovision.in- the stipulation for large print billing
formats is vague and should be based on established standards. We beltevs it the
provision. of the stipulation will be advantageous to numerous visually impaired
customers. In addition, the stipulation provides for anexpanided eoniservativn program
which will be funded annuilly by Vectren through base rate recovery and the allocatior of
furds and program design will bejointly determined by Vectren, staff, CAP, and OPAE.

OCC arguies that the stipulation should not be approved.or should be modified due
to vatious inadequacies in the DSM prograny in particular the funding level, ia
collaborative process managing the program, and the tlass of eustomers elipible foF this
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progtany, OCC hag submitted through testimony at the hearing, mﬂ:ial brief, reply brief
andexparfe discuissions with two Cermishissioriers that this éage should be utxhzedby the
Conmission to ¢mbrage a DSM program offered by OCC that would, in the opistion of
OCC withess Gongzalez, be the only means to reducd customer billy now and in i
: eable future (QCC Bx. 1 at 5-6). OCC daims that the program secgmmetidud by
wilanﬁhzalez would reduce participating residental customer billy in the shigteri
andbeneﬁtanmswnmbylowmngdemanﬁmﬂmloﬁg-mn(fd at 7.9}, O’CEoffmdthe

yepoit. of The American Council for. an  Effivient Ee;ummy (ACEEE} {14, st
A&a&maﬁi}asastudy&atfamdﬂtebmeﬁls vfa gas DSM progeam fhat:encompassed
the midvwest region induded e reduction.of w! s costs and by thiy means could

prevent e loss of industry and jobs fromt the mi Wﬁnﬁs Gonzalez posited that,
based on 4 20-year average life of ensrgy efﬁctemy ‘measures, residential customises will,
pay only & fraction of the investrient, while enjoying tnpraved comfort; levels, ingieased
health, enhanced safety, higher properiy values, and betéer control of gas cpsts. Witness
Gomalgz furtl'ler - postulated that Vectren benefits by better system utilization, seduction of
legHon expenses, and postponed gas inGastruchue {nvespoients, (4. aF 7, OLK
12 mersvefﬁciew Biadget for sesidential cstomens be set for the
nextfaw ye,amt $1,6, $34, §5.1.aid $6.5 million, fespectively, 45.an enba 11} 0 any'
rivoni weatherization program (1. 4t 8). ‘QGCC also proposed sollabiorative process,
veltls 3 soal, growp o Hijor stakeholders, fof anslyzing, desigaiig, and facilifating the
implemaitaﬁonamébstgﬁm(mmz -13)

O0C g also elafnad that the stipulatian violates irportait teFalatery prirdples ©
found it varions seetions of the Objo. Revised Code, OCC angues that thet Jeve
consetvation. funding 18 not just and réasonable a5 fequired under Sections 4909&&%::@
409,19, Revised Code; that it -does not meét the sfﬂ‘:féncﬁ i dequii
public, utility facilifes standard found fn Sectioh 2, Rev
Spntrivenies the policy promicting conservation fou _
&), Revised Code: OCCdamsthntﬂneéwdmchshm&mtgﬁs
higl:i.&fatmmmémamhaviﬂgdxfﬁc;dtypaymgtﬁéwgasbﬂ?&mﬂﬂtéhvﬂnﬁftﬁiﬂiﬂgin
thie stiptilation fof enetgy effiviency iz Madequate; and that significatit. i
ftiding is inandated by thesé seciions. OCC arguss Bt the Conimission mush promate
the proliferation of energy efficiency techiiclogies afd contractord through the funding of
efficiency programs. Finally, OCC drgues that the stipulation violawsduspxmess
gghts becaiiser it requités Egnatory paities to surrender their right tu pefition the

smmission for additional furding duting a three-yéar time period.. OCE claims that this
provision unreasonably fimits signatory parties and the Commission from. pursuing cost-
effective additions to and complaints related to the level of energy effidency programs in
the future, OCC drgues that, in the futaré, it may find it necessary 1o file a complaint as o
safvice insisting that energy efficiency méastites are figcessary for-the health and safety of
tesideritial cusiomiers and sitch a complaint would be foreclosed under the sgipulation,
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Vectren currently has a weatherization program funded a¢$175,000 per year {Staif

Ex. 1at58), The company’s application proposed to raise that level to $675,000 per year:
The stipulation included an Option A that became effective only: i all parties to: the
gamceedmgs signed .or did not oppose this stipulation; the mnsewatron program would

ve incdluded buth a Tow-income conservation program, funded annually by Vectren
fhreugh base rate recovery at $750,000; and 2 broader DSM progrmjunded‘ annually
through base rate recovery at $1,250,000 The DSM program funds would be admnustared
by a stakehalder-wuorking group consisting of Viectren, staff; and any parties representing
residential customers whao signed or declined to oppose. the stipulation. Option B of the -
stipulation became:operative when OCC, representing residential customers, opposed the
stipulation. The Option B conservation programis a low ineome conservation program,
funded. an:mzally by Vectren through base rate recovery at $1,100,000, This low-income
conservatiori program is to be modeled ontheeadsﬂngp funded by Veciren;
alloention of funds and program design will b juintly de d. by Vectren, staff, and
any parties fo these proccedinigs representiniy residential custometa who s1 or
declined ¥o oppose this stipulation, in this.case, CAP and OFAE.
of funding at the $1,100,000 level until such, time as Veefren ] an agp
appto‘ml of a change irvits base rates;

Staft witness Puican testified that this level of conservation spending is-comparable
1o Hut of the other large local distribution companies ir. Ohio {Staff Bx. 3 at 3), Staff
furthier riotes that the inclusion of $1.1 million in base rates is more than. six times the
‘eurrent actual spending level and in fraditional ratemalking terms, is eamidumt arout-of-
test-year adjustment. Staff witness Puican stated that %I'ns out-of test-year adfistment
reguiires a ieasonable busis for establishing the amount custorners would be charged. for
ccnsewaﬁm expendifures (Staff Bx. 3 at 3). Staff argues: that a5 an Mﬂﬁm‘d

aeffitstmintt, there shiould be heightened scrufing of fhe spending levéls.. Staff

that sifce OCC witngss Gonzalez admitted that he had not dorie a cost-bengfit stdy s g -
paeticular conservation programy that could be inplemented by Vectren (OCCEX. | 949, -
Tr, D 4t 36, 55 and 61), thiere 3§ rio. bagiy to conclude that e sprending levels Shpidd be
ranhdated by the Comninission at levels proposed by OCC,

Veetren subnits that: the OCC program shopld viot be ,lmpT.L rigntey
thotouigh cost benefit study as the company hag experie cliri e
vesideiitial sage for many years while gas prices have bemrm mense i1, both nontina
apd absolite tetins Ve’c&en asserts that natural gas-supplied elecirie peakes units 3t a

Fger drives it ‘thai tl_él. ST and watild eontinue to heavily
luerice fia to & greafes egreethananyréclucﬁmmd‘mdutfhe
sesidential dlass ofunp mmpmy due fo a DSM program. Vectren.and the staff malnfain
that ©CC has failed to demonstrate empirically that its proposal fora DIM program
would result in cost savingy for customers, Further, baged an the standuird of reviewof
stipilations, OCC hag:iot provided sufficient justification. for the Commission
priodity the stipulation. Vectren and staff also gorfend that the stipulation doessiot violate
ariy regulatory prineiple or practice embodied in the Revised Code. -
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We helieve the stipudation meets the third criterion as it does not violate ary
important regulatory principle or practice. Tn fact, we find fhe OCC claims of violatior of
statutary policies and principles to be somewhat disingenuous, OCC has dted to a pniicy
gidtemnent: it the gas alternative regulation statute, Section 4929.02(A)(4), Revised Code,
and a If:liey statement in an electric pricing statute, Section. 4905.70, Revised Coile; as a

t the stipulation contravenes the policy-of the state. Nefther section is:applicable
fo the determination of whether the stipulated. DSM program is inconsistent: with.
regulatory policy or. principles. Similarly, neither the efficlency, sufficlency, and adequasy
'of Pubiic utility facilities requirements in Section 4909.152, Revised Code, nor the

al requirements delineated in Sections 490918 and 4909.19, Revised Code, are
‘relevant to. the reasonableness of a DSM program; Under the stipulation, Vectren will
spedifically’ undertake o ‘conservation pnoﬁ'am for which funding shall reiairc at: the
$1,100;000 level until such time as Viegtren files un applicationt farapprcsvalum change in
s bage xates. Avcording to the stipulation, the funds for the low-indeme conservation
program will ba jointly defermined by the CWG, comprised .of Vectren, staff, CAP and
COPAE. The energy conservation efforts in the stipulation promote : md m;egaurageg
conservation of energy and -a reduction ir the growth rate of efiergy consirngfics
promiote economie efficlencies. OCC's arguments are focysed on &teleVel of fuﬁding,
claiming that it is nsufficient. Such a dlaim. does not mike the r onservation
provisions in the stipulation violate any regulahwhde& or prindiples, We alss.find o *
‘merit in OCC"s clafm that the stipulation violates the due progess tights of interferes with
s and the Commission’s abéliﬁr to protect residenital cu W wonlkd
encourage the CWG encourage the CWG turcoordhtafe:its efforts mﬂ:lﬁd BovErmmiEnt
avoid-duplication of projectfundz‘ns and to increasp efficiency of thegroprant,

OCCs #fforts to-develop DSM prograims are laudable, but wnder dose. Seﬂlﬁhy
OCC's propo jrv this c4se does not warrant finding the stipulated program o be
utireasonabla. OCC wittiess: Gonzalqzadmdwredged that there wonld beinany sugtomer
that would.not be able to pasticipate in the programs (Tr. IlLak 53). Those mnpa:ﬁépams
would be paying higher tates to subsidize the progrant. In vrder fo-consider the adoption
of the program, we would nwed {p find net-economic banefits and, i this MLMhﬁﬁf
cgat benafit analysis renders Mmsnemot Hrther, OCC fimplies, fhrough it
the ACEBE report, that for the DSM pi tosubatanda!lym&mt deﬁ!ahd,amnﬁm
DSM rograms muist be fmplermierted emté Ohio s the pest of the thidwest. T
would be unfaix t iihposd the progam edh;eﬁfartepaymwhétg theié is no credible
"bashs ihat, i isalation, the ;irogramwmld estlt i the etetionie beriefits: referénced
z@m We believe that éstablishing a conservatior prograivfinding level of more than
timey urmnk sctual level, and i excesy of the average speding levels thie other large
pas utilities in Ohio, {5 mote than seasonable,

DCC bad awrgued that the Connission shiould modify its critéda used for
agiproving partial stipulaons atid tequire additional tésts to detetriine that the
stipulation is fairand addresses the diie ptoceés fights of opponents to setflements, We
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find no merit in OCC's argiiment that the Commission should at this time modify its
established criferia on, thié approval of stifitfations, As we have previously noted, the
‘Ohio Supretne Coust has éndorsed the Coftunissiofi’s analysis of the reasonableness of
stipwlations using these thiee «criteria to resolve issues in a ‘manner economical to rate
payers and public utilifes. We beliéve that our three-pronged test continues to be a
reatonable, fair, and balariced approach. that providés all parties with an established
stafidard that &di be lised: to resolve fssuies in All pm&edhigs before thie:Commission.

‘Tnder the stpulation, the customer charge increases from $4.00 to $7.00. OCC
argued that the increase in the customer charge, as. part of the stipulation, creates rate
shock and is against the principle of gradualism and past Commission practice: According
10-QCC, the customer charge should be maintained at its currerit rate or, int the alternative,
should be limited to na mare thar $6.00. OCC clpimed &ratittemewedfﬂlecushm
charge requests of gas utflities and, in eight previous cases during the last 15 years, the
increase in this case is almost three times greater than the next largest customer chatge
percentage recommended by staff. ©CC claims, than the Commission has adhered. to
principles of gradualism in settmg rates;and that the proposed rafe wold represent the

highest customer charge for an LDC in Ohio. While r that. Vectrer hus nothad

anmc:easemitsmsbomchurgeforﬂmepreviuusuyears OCC still views e si

increase as excessive. Vectren argues ﬁmttbenustonwrchargapmpasedmmafﬁptﬂaﬁm :

reflects a compromise of positions. taken with regard to the res%mhve customer chiarge
caicﬂahunsaswellasthetermsof&eaetﬂementpa eciren claims that the
proposed customer charge is reasonable when: thelmg&uoftme since the
charge was Jast modified, the adjustments being madataoﬂmareasofﬂ-lem any’s
rates, costs of service associated with serving customers, &edegreem?dwnge t the

customer ehar:ge will imposa, and market factors. Veciren alse argues that while ihe ~

custormer charge seeks to recover the customer costs, all fixed derran msﬁmdapmﬁm
of the customer costs are still being recovered volumnetrically aeel 1% is fhe voluime
r.emmrg ‘of fixed costs that creates customer Dbill and fqmpanyemﬂn,gs Vﬂlaﬁlity
- to Vectren, at the $7.00 level, Vection only recovers 32 pergarit of ity fived,
tusﬁnmer eosfs&troughthie fixed custotrer charge. Véctrert angu@fﬂ\aﬂsg s?'ﬂﬂ a;mma;
chargg parifally addresses the deficlenicy i current rate desigi methodelogy. Vectienalss
argues that OCC's argument is wrong that it is difficult fo justify u 75 percent increase to
the customer charge in i fofthefact&tatthecompany‘ X only incregsed oxig
percent. Vectren argues thaf this is shorisighted as exerclsing expense conteol should not
be a valid basis forremm% to move toward cost-based rates, naddition, Veciten atgues
that the revord shows that its customer costs were 200 to 300 pertent, higher than. the
current, residential customer charge, Vectren also claims that maintaining the custonier
charge at its eurrent level vialates the goals of' fairness, conservation of murm e
stability and gradualism. Vectien claims that if the customey chirge ditl ot exist; thie
fixed: customertosts wotld hiave to be included in tha voluirieteie distribition ehiarges and
customers with high monthly usage would subsidize cvstormers with low' morithly sage.
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Vectren aléo dlaifns that the-concept of gradualism implies some movernerit toward cosis
whereas maintaining the current customer chatge implies no rrovement fowsrd cost, '

Iny its application, Veckren sought to increpse the resideritial costomer charge up to
$8.100, Inits andlyals, staff determined thata costorner chiarge of $6.50 wasjustified. Under
fhig sliptdation, the custorier charge is Increased to $2.00. We believe that an increage in
the residential customer charge, as part of the stipulatlor, is reasonable. 'We note that
OCE does not object to a customer charge, only the amount of the charge. We alsp note
that:if has been 12 years sinice Vectrén’s last rate case where the customer charge was set. |
The proposed customer charge recommended in the stipulation is $.50 greater than that |,
yecommended irt the staff report. This customer charge is also within the range.of other
‘Ohip LDCa. Furfhier, two groups representing Viectren's low Ingome vesidential customers,
oti whom the ciistomer charge woudd have 4 large impact, did riot appose {he stipulation.
Tolien s pert bf a stipulation, we And that the increage in g colomes chutg f5:0k
nveasonible

 QCC argued that the rate case expense atnount of $800,000 in the stipulatiors i
unjuist and unreasonable. OCC dainits that the expense s overstated and the Commission -
shiould reduce this expense so that i s more closely in line with previous Commission -
defertninations af rate case-expense for simila

fetertnh | r plzad companies, OCC aigies that the rite
s pxpense level is.dlso unreasonable wheti compy
fhie Comimiasion to-apply the rate case expensé standa J. :
EL-AIR, In. fhe Matter of the Applisation of the Glucinnati Gas & Elpctric Conipury for un
Bucregse t Elevtric Rate in it Service Are, Opindon. and Order {Muy 12, 1992). Vecyen
<laions that its estimated rate case experise was. SLOSGU00, amiorized aver & threeyeat
pesiod, that staff’s recorimendation was an expesise of §500,000 amartized overa fiveyear «
perigd, and thia, as of Febyuary 15,2005, its Aotial tate case expense fokiled $907.429.
dotriiy atgiies Ut the faté case expende identified in tie stpulation i lawet than its
estimated and satiial cogts but, whih, faken in confuriction with.the stipulition package, is
reasofisble arid shoilld be approved.. Vectren further argyes that OGL offered no evidénce
.a8.to what Jevel:of expense shbuld béised for test year purposes.and that any comparison -
to ‘the Tate vase expenses with other utilitiés falls to acknowledge the individual
characteristics of the ugilitles, their respéctive rite case proceedings and the reasonableness
«of the expenses incurred. Upan review, we find that the rte case expense set forth in the
stipulation is suppérted by the évidence of record. -

ared ¥o:Dther gil rate casés abd fvtges
niddrd of $335,000 frbm CaseNe: 81410~

Ot review of tha stipulation indicates that it iy in the publicinterestand represents
a feasonable disposition of this procesditiz, We will, therefére, adopt the stipulation inits

entirety.
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_ As propased wnder thie stipalation, the value of Veetren's property used and usefu]
in the rendition of gas service as of the date certaid is $245,069,230, The Coiranission finds
thit the rate base slipu!ated by the parties to be ¥easonal "'"bI'e:ﬂ;ﬁ propét andad _ft&ﬁ'\e .
valuaton of $246069,230 ag- the rate base for purposes of this procéeding, Under the
stipulation, the partigs alsp agreed that the adjusted test year operating inicatri of Vetren. .
weas $12,262,807, and the required operating incotne Is $21,598,589, resulting in s incomie
deficiency of $9,735,782, Under the stipillation, the parties agieed that « veveniie inttease
of $15.700,000 is required. The stipulation recommends tha rites'be spproved that wo

enalile Véctrer to esri 4 fate oF retuen.of 8,94 percent: The Ciomemissions balieved thiat 8.94..

8 a tate oF -

percent is fai and teasonable for the applicint, We will, thetefors, authioriz
retiirn of 8.94 percent for putpases of this case,

\s pait.of its investigation ift this Matter, the staff reviewsd the sonipny’s various
e and chatges, and the peovisians governitig terms and onditiond of setvice: By way
of the stipillation, the parties haye resdlved all outstanding Jssves, As past of the
stipulation, the compary filed proposed tariffs that wonld producs reveniies autharized
by thisopinior and order and whiclara in conformancs with the changes agread 1o by the.
pafties; The staff has reéviewed the proposed tariifs and has rectinesided that they be

approved, The Comnnssion: Hads the: tarlff sheets fled as part of the slipilation ate

reasonable and. should be approved 4s part of the stipiilaion, Vectren shall Hlein final
form four, complete piintéd coples of fHhe. feplacemant tatiff with the Cofhddssion’s:
docketing division.

As part of the stipulitian,. the partles agtee that ihe comripany will siotify all of it
customers of the increase in rates by rieans of 2 bill insért, & copy of the Sistomes notice
was attached to the etipilation and the parties agree that such nafice is teasénsble atid
sghould be approved by the Commissiof, The pattiés agree thiit themtes will g0 into effect
with servicesrendered after the filing of thefinal tiriff rate pages. .

_The recommenditions of the parties relativé to the custémiér notice, bill format, and
the effective: date of the iiwrease afé réagoriable drid shall bé approved: The compahy
should he aware that, beftre: the tariffs can becomé éffective, foiir complete final enpies of
the approved tajiffs ntist be filed. The new tafiffs will become-effective for all setvice
Tendered affer the effective date of the tatiffs,
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April 16, 2004, Vectren filed a notice of intent fo filean

application for art increase it rates. Mmﬁfnc_a%ngfhe@mpmy
réquested 4 fest year beginning Jaranery 1, 2004, and ending
vgeemha m,sm{eﬁm daéemrﬁaiﬁuzgdirch 51,2004

By Comtnission. entry issued May 12, 2004, the test year and
date certain were approved. Vectten's application. was fled on
May 28,2004,

Vectren also filed an application for. authority to modify current
secoimting procedures to defer expenditures incurred arising
from. comipliance with federal pipeline safety réquiréments in
Case No. 04-421-GA-AAM. '

Vegtren also Bled an application for authority to change
spreciation aceeual ates for ity gas facilities i Case No. 04
AAM. These matters were dnsotidated with 04-571 for

The Commission granied interventon to OCE, CAF, OPAF,
Shell, Interstate, Starid, Alcoa, Pintizicle, IEU, arid Honda,

The Commission granted motions t admit Johit M. Dosker to
pratice pro hac vise ox behalf of Stand, Timothy L. Stewart fo
practice pro-had vice on behalf of Altoa, and Muary-James Young
and Rabert E, Heidorn to ‘practice pre hao gice on. behalf of
gf&g;ﬁmﬁ David €, Rinebolt ta practics pro fiug-oles o behalk

On Novembser 24, 2004, swaif fled Ifs writtens sepore of

Objactions to the statf report were filed by Vectien, OCC, IEU,
Aleoa, Hlonda, Shell, CAP, OPAE, and Intérstate,

Local public heatings were held on Januaty 25, 2003, in Dayton,
Ohia, and. on January 27, 2005, in Sidhey, Ohio. At the Duyton
publi¢ hearing, 18 public wiliessesgave sworn festimony. A%
the Sidney public heating, five public witnesses gave swaih
testithoriy.

-17-
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Veekren published notice of the local public hearings and the
evidentiarty hearing, '

The: February I, 2008 evidentiary hearing was ¢ontirued to.and
hild on February 8 and 9, 2005,

On Pebruary 4, 2005, a stipulation was filed in these matters.
Sigriatories to the stipulation indude Vectren, staff, Horida,
Interstate, Pinnacle TELU, Alcoa, Stand and Shell.

On February 7, 11, ard 18, 2005, OCC filed memoranda of ex
parte communications with the Comimission,

Initial brlefs were: filed by Vechren, staff, and OCC. Interstate;
Honda, IEU, and Shell, filed statements in support of the
stipulation. Reply briefs were filed by staff, Interstate, Vectren,

The company filed proposed revised tariffs, a customer notice, a
tevised bill format, and proof of publication of the application
and the liearings. ) '

The value of alk of the company's property used and usefidl for
the: rendition of service ‘to its ‘customers affacted by this
application, determined In accordance with, Section. 4909.15;
Reviged Code, is not Jess than $246,069,230,

The pasties also agreed that the adjusted operating income of
Vestren was $12,262,807, and the' required oparating income
was §$21,998,589, resulting in an income deficiency of §9,735,782.
Under the stipulation, the parties agreed that a revenue increase
of $15,700,000 was required. ‘

The applicant's propased revised fariffs. and notice to custormers
and revised bill format are consistent with the diseussion and
findirgs set forth in this. .opinion and order and shall be
approved. The: company’s present tariffs governing service fo

withdrawn and canceled,

its customers affected by this opinion: and order should be

1 ——

27



571-GA-AIR &t al. 18-

(1y The company’s application was filed pursuant fo, and this
Commission has jurisdicion: of the application udder, die
‘pravisions of Sechons 4909.17, 490918, apid 4909.19, Revised
Code; and the appnuiiiun comtplies with the requirements of

(3) A staff investigation'was conductad and areport duly Hled and
mailed, and public hearings held hereint, the written notieg of

which complied with the requirements of Sectiong £909.19 and
4903.083, Revised Code:

(3}  The stipulation submitted by the parties: is' reas
indicated hetein, shall be adopted in itsentitety.

nable and; ax

(@) The existing rabes and charges for serviee are insuiﬁcxgm; o
pravide the applicant with adequate riet annual compensation
gl teturn on its properby used and useful i the provisten of
sarvice. :

(5) Afﬂwofrefumoi&%pmﬂsfwand:embhmdeﬂhe
M i”t of &u&d%ma:fdissuiﬁder;t wpmﬂégmttg
app tjusk compensition and retur ofy. ts!?fﬁpﬁr@“
and asefulin the provisiog of service 1o e sustr

(6) The company is authotized to withdraw its cuitent tatiffs and
to file, in, firal Form, tevised tariffs whivh the Cominission has
approved herein,

ORDERED), That-thie joirit stipulation filed on Febiviary 4, 2005, be approved in
accordafice with this opinion and order, {tis, further, e

ORDERED, That the application of Vedtren Energy Diélivery of Ohio; Inc. for
aughority to intreass its rates ind charges for service is granted to the extent provided in
this opiinion and order. Itis, firther,
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GRDERBD 'I'hat the cuatqmen‘nqﬁgg and. fmeﬂh‘ﬂl fqmat axe appie

DERED), That the effective date of the new tazitls ghiall be a datenot sarlies ﬂtan
‘boti the daterof ﬂusopuﬁon and order and the date upon which foue complete, printed |,
«copies of final tariffs are filed with the Commission. The nbw tatitfs.shall b effective fow
service rendered on.of after such effective date, Itis, huether,

ORDERED), That a-<opy of this opinion and ordet be seived ofi all parties of técord,

Tudith A, Jories

Clarence D, Rogete.Je,
SDL/CE%

Futered ins the Journal
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