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INTRODUCTION

The narrow question presented to the Commission addressed how a company pro-

cures natural gas to serve its customers. Historically gas companies made individual

contracts to build up a supply portfolio of gas to serve their customers. The costs of this

gas is reviewed after the fact by the Commission in an annual proceeding and, if reason-

able, passed on to customers. As a result of the Commission's order, Dominion East

Ohio (DEO or Dominion) will, on an experimental basis, put its entire requirement for

gas out for bid with the bidding process overseen by the Commission. That is all this

order does. Instead of buying its gas in increments over the course of a year through

individual negotiations, the company will now buy it all at once through a public bidding

process. Instead of a review of its gas costs under the gas cost recovery or GCR mecha-

nism of R.C. 4905.302, Dominion has proposed that these costs will be set at market-



based levels under a trial program filed under R.C. 4929.04. Customers will still receive

gas from the utility at a rate whose reasonableness is assured by continuing Commission

oversight.

While there are substantial reasons to think the public will benefit from the boost

that Dominion's proposal brings to an already competitive market, it is only a pilot pro-

gram. Time will tell if the approach is worth continuing. In large measure the consum-

ing public will observe nothing as a result of this change. They will continue to buy rea-

sonably-priced gas from Dominion as if nothing had happened. The bills will look the

same and will still come from Dominion.

The law authorizes the Commission to consider innovative ways to move towards

a competitive marketplace and that is what its order does. The order will promote greater

competition and opportunities for marketplace participants and choices for customers.

Customers benefit from more accurate market-pricing information and better informed

decision-making in analyzing their natural gas needs. Appellant Ohio Partners for

Affordable Energy (OPAE) seeks to derail this trial program primarily because it contains

no new funding for weatherization and energy conservation programs that OPAE mem-

ber agencies administer. As will be shown in this brief, the strings that OPAE seeks to

attach to Dominion's pilot program are not mandated as part of a R.C. 4929.04 applica-

tion.

The Commission's decision is authorized by law and its factual fmdings are sup-

ported by the record and grounded in good sense. The Commission's order should be

affirmed.
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STATEMENT OF THE FACTS AND CASE

On April 8, 2005, Dominion filed an application to restructure its commodity ser-

vice obligation, to expand retail choice options for its customers and to maximize the

pool of customers receiving commodity service from competitive retail natural gas sup-

pliers. In the Matter of the Application of The East Ohio Gas Company dba Dominion

East Ohio for the Approval of a Plan to Restructure its Commodity Service Function,

Case No. 05-474-GA-ATA (hereinafter "In re DEO") (Opinion and Order at 2) (May 26,

2006), OPAE App. at 19.1 Dominion proposed to eliminate its existing gas cost recovery

pricing (GCR) mechanism, and replace it with a new market-based standard service offer

rate through a two-phase process. This appeal involves only the Commission's approval

of Phase 1 of Dominion's proposal on a "pilot" or trial basis through September 1, 2008,

subject to ongoing Commission oversight. Id. at 27, OPAE App. at 44. Phase 2 will

require a separate, future application and Commission approval and will be implemented

only if Dominion justifies it to the Commission. In re DEO (Entry on Rehearing at 3)

(September 7, 2005), OPAE App. at 59; In re DEO (Entry on Rehearing at 4) (July 12,

2006), OPAE App. at 12.

Phase 1 fundamentally changes the way DEO procures and prices its commodity

sales service for retail customers. Dominion's Phase 1 proposal creates a standard ser-

vice offer (SSO), priced in part upon auction results. In re DEO (Opinion and Order at

References to appellant's appendix are denoted "OPAE App. at _;" references
to appellant's supplement are denoted "OPAE Supp. at _;" references to appellee's
appendix attached hereto are "App. _;" references to appellee's second supplement are
"Sec. Supp. at _."
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16) (May 26,2006), OPAE App. at 33. Under Phase 1, DEO will continue to purchase

wholesale supplies of natural gas for its remaining retail sales customers to provide this

market-based SSO service. The auction bids, to be submitted by independent suppliers,

will be specified as an adjustment to the New York Mercantile Exchange (NYMEX)

monthly settlement price for natural gas futures. The overall SSO price is the sum of the

NYMEX future price plus a retail price adjustment of $1.44/Mcf to cover related, non-

commodity costs. The entire competitive process will be conducted by an independent

auctioneer hired by the Commission. Id. at 21, OPAE App. at 38. DEO sales customers

will continue to enjoy the freedom to choose between the company's SSO commodity

sales service or taking service from a competitive supplier. DEO will remain the back-

stop provider of last resort for customers throughout the Phase 1 period. In re DEO

(Opinion and Order at 4) (May 26, 2006), OPAE App. at 21.

The Commission established a comment period and received both initial and reply

comments from numerous parties representing supplier, competitive, and customer inter-

ests, including the Ohio Consumers' Counsel on behalf of residential customers. Id. at 2-

3, OPAE App. at 19-20. The Commission made a threshold determination that

Dominion's application was a request to exempt its natural gas commodity sale service

from Chapter 4905 and, thus, should be evaluated under R.C. 4929.04. In re DEO

(Entry) (August 3, 2005), OPAE App. at 50-56. That statute empowers the Commission

to exempt commodity sales service from various chapters of Title 49 if enumerated

statutory fmdings are made. Applications approved under the statute remain subject to

the Commission's continuing jurisdiction under R.C. 4905.26 to entertain complaints.

4



Ohio Rev. Code Ann. § 4929.04(F) (Anderson 2006), App. at 8. R.C. 4929.04 contains

built-in customer protections through several remedies that the Commission may order,

including the right to order compliance, to modify an existing plan, or to abrogate an

order approving a plan under R.C. 4929.04. Id.

Although several parties requested rehearing on the Court's procedural determina-

tion to evaluate Dominion's proposal under R.C. 4929.04, OPAE did not. The Commis-

sion denied all rehearing requests on this issue and the case proceeded to hearing as

required under the statute. In re DEO (Entry on Rehearing) (September 7, 2005), OPAE

App. at 57-60. The focus of the hearing and the required statutory inquiries were whether

the application substantially complied with the policy objectives of R.C. 4929.02 and

whether Dominion's retail commodity sales service is subject to effective competition.

Several days of hearings were held in December of 2005 during which time oral

testimony and other evidence was elicited from a number of witnesses, as Dominion's

Phase 1 plan was exhaustively analyzed by all parties. OPAE sponsored the testimony of

Elizabeth Herna.ndez who principally advocated for an increase in funding for

Dominion's existing weatherization and conservation programs for low-income custom-

ers. Test. of E. Hernandez, OPAE Supp. at 52-65. Presently, Dominion funds such pro-

grams at a level of $3.5 million per year2 and it anticipates no reduction or termination of

this funding level. Rebuttal Test. of J. Murphy at 12, OPAE Supp. at 143.

2 A case broader in scope, such as a base rate application under R.C. 4909.18 where
all utility revenues and expenses are examined, presents the best opportunity to evaluate
OPAE's request for increased funding, since it could impact utility expenses and
customer rates.
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At the close of the hearing, on December 7, 2005, Dominion and other parties

signed a Stipulation and Recommendation (Stipulation) that modified DEO's pilot pro-

posal. Ira re DEO (Opinion and Order at 4) (May 26, 2006), OPAE App. at 21. One

significant aspect of both Dominion's proposal and the Stipulation was the creation of a

stakeholder process to provide ongoing opportunities for all interested parties to provide

input regarding the implementation and operation of Phase 1, and ultimately, if neces-

sary, the formulation of the Phase 2 application. Id. at 7, OPAE App. at 24.

A significant factor influencing the Commission's decision to approve the pilot

commodity sales program is the minimal risk it poses to customers. Commission staff

witness Steven E. Puican, who evaluated the merits of Dominion's "exit-the-merchants3

function proposal at length, pointed out that Phase 1 replaces current gas cost recovery

pricing under R.C. 4905.302 on a trial basis. Dominion's proposal offers a market-based

service offer that will provide customers with better pricing signals and enhanced ability

to evaluate alternative supply offers. Test. of S. Puican at 10, Sec. Supp. at 11. He

explained that elimination of the GCR will make market entry and participation more

attractive for competitive suppliers and create greater flexibility in offers they can make.

Id. at 10-11, Sec. Supp. at 11-12. In recommending Commission approval of the pilot

phase, he explained that the risk to customers is very minimal since the Commission

reserves the right to expand to Phase 2 only if Phase 1 is successful or, altematively, to

3 "Merchant function" refers to the natural gas company's obligation to purchase
gas for resale to end-use customers at a regulated rate. Testimony of S. Puican at 3, Sec.
Supp. at.
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contract back to a gas cost recovery pricing methodology if the Phase 1 pilot experience

dictates such a result. Id. at 11, Sec. Supp. at 12.

Based upon the record submitted, the Commission determined that Dominion's

Phase 1 pilot, as subsequently amended by a Stipulation and Recommendation,4 substan-

tially complied with the policy requirements of R.C. 4929.02. The Commission further

determined that it met the requirements of R.C. 4929.04(A), finding that DEO's

commodity service was subject to effective competition and that its retail customers pre-

sently enjoy reasonable alternatives for that service. In re DEO (Opinion and Order at

27-28) (May 26, 2006), OPAE App. at 44-45. The Commission noted that DEO's pilot

proposal constituted a measured progression in the Commission's regulatory oversight of

retail sales of natural gas, that builds upon Dominion's existing and successful natural gas

choice program that has been popular among customers for several years. Id. at 17,

OPAE App. at 34. The Commission determined that Dominion's Phase I proposal, as

modified, represented a reasonable structure to test the ability of the R.C. 4929.04 pro-

cess to expand competition among suppliers and reduce long-term rates for commodity

service to retail customers. Id. at 17, 27, OPAE App. at 34, 44. The Conunission further

found that DEO's remaining retail sales customers should benefit from a market-priced

4 The December 7, 2005 Stipulation modified the auction process and eliminated
the previous charge to customers for choice-related customer education costs and
replaced it with an identical charge, known as a Program Cost Fee, to be paid by
suppliers (not by OPAE) to recover DEO's consumer education and program-
implementation costs for DEO's pilot program. In re DEO (Opinion and Order at 6)
(May 26, 2006), OPAE App. at 23. DEO committed to work with the stakeholder group
to determine how to most effectively spend this money to educate customers about
DEO's proposal. Id. at 7, OPAE App. at 24.
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standard service offer, which will better reflect the market price of natural gas and thus

promote more informed customer shopping, consumption, and conservation choices. Id.

at 19, OPAE App. at 36. Finally, the Commission made it clear that its intention is to

retain continuing oversight authority over DEO's proposal and the stakeholder process,

including the right to terminate the Phase 1 pilot and return to a GCR pricing methodol-

ogy if DEO fails to justify a move to Phase 2. Id. at 27, OPAE App. at 44. The Commis-

sion also reserved the right to order a special management performance audit at any time

for any issue arising from DEO's implementation of its pilot program. Test. of S. Puican

at 12, Sec. Supp. at 13; In re DEO (Opinion and Order at 8) (May 26, 2006), OPAE App.

at 25. As approved, Dominion's Phase 1 program extends to September 1, 2008, and

incorporates two winter heating seasons. Id.

Several parties, including OPAE, filed for rehearing of this decision, all of which

were denied by the Commission. In re DEO (Entry on Rehearing) (July 12, 2006),

OPAE App. at 9-15. Thereafter, on August 29, 2006, Dominion conducted an auction to

establish pricing for its retail standard service offer during the Phase 1 period. Staff Post-

Auction Report at 1, Sec. Supp. at 20. Auction participants bid a "retail price adjust-

ment" in the form of an adder to the monthly NYMEX settlement price for natural gas

futures: Id. This adjustment is a fixed dollar amount over the 23-month term of

Dominion's Phase 1 pilot and reflects the bidders' estimates of their incremental cost to

DOE. Id.

Under the watchful eye of independent auction manager Energy Gateway, 12 bid-

ders participated in the auction held on August 29, 2006. Id. The Commission's Staff

8



analyzed and compared the differential between Dominion's GCR rate and historical

NYMEX rate information to develop a benchmark to assist the Commission in evaluating

auction results. Id. at 1-4, Sec. Supp. at 20-23. The auction yielded a surprisingly low

retail price adjustment of $1.44/Mcf, well below the $2.196-$2.504/Mcf above the

NYMEX settlement price range that the Commission's Staff had concluded was reason-

able. Id at 4-5, Sec. Supp. at 23-24.5 The Commission found this result to be reasonable

and determined that the auction was conducted in a fair and impartial manner. Id. It

directed that Dominion's SSO price be determined as the sum of the NYMEX settlement

price and the $1.44/Mcf retail price adjustment and it directed DOE to contract with win-

ning bidders accordingly and to file fmal tariffs to implement this market-based standard

service offer price during the Phase 1 term. Id. at 2-3, Sec. Supp. at 21-22.

Although parties representing a diversity of interests (including residential

customers) participated in the case below, only OPAE has taken an appeal from this deci-

sion.

5 In alleged error number five in its notice of appeal, OPAE asserts that the
Commission approved an excessive price for Dominion's standard service offer. It is
difficult to address OPAE's position since it filed no testimony on this point before the
Commission, nor did it brief this alleged error to this Court. Having said that, the
Commission fully explained its reasoning for selecting the already proven descending
clock auction process. Likewise, the reasonableness of the $1.44 retail price adjustment
derived from the auction process is amply established in the record and well below the
range of benchmark prices calculated by the Commission's Staff. Post-Auction Report at
4-5, Sec. Supp. at 23-24.
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ARGUMENT

Proposition of Law No. I:

The Commission lawfully analyzed Doniinion's applica-
tion under R.C. 4929.04 and made each required factual
finding based upon evidence in the record.

R.C. 4929.02 evinces a legislative preference for competition and innovation in

the natural gas industry. Consistent with the overarching goal of promoting adequate,

reliable, and reasonably-priced supplies of natural gas for Ohioans, the statute encourages

innovation, diversity of supplies and suppliers, better access for customers to market

price information, and additional choices for residential customers. Ohio Rev. Code Ann.

§ 4929.02(1), (4), (8), (11) (Anderson 2006), App. at 5, 6. R.C. 4929.04 gives the Com-

mission the tools to make this happen by allowing exemption from traditional regulatory

restraints for new pricing and services. Dominion's pilot program facilitates each of

these important goals. OPAE seeks instead to promote its own interests at the expense of

these important policies through unlawful demands that could add additional costs for

customers.

Appellant OPAE is not a natural gas company that provides commodity or ancil-

lary service, nor does it compete with or directly provide retail natural gas service to

customers. According to its motion to intervene, OPAE has a stated purpose of "advo-

cating for affordable energy policies for low and moderate income Ohioans." Its mem-

bers include organizations that provide bill assistance programs and weatherization and

energy efficiency services. Although it ostensibly challenges the Commission's applica-

tion of R.C. 4929.04 and the findings made by the Commission under the statute,

10



OPAE's primary complaint is that Dominion's pilot plan does not come with enough

strings attached. Specifically, OPAE claims Dominion's plan is unreasonable because it

does not contain new and increased funding levels for the types of demand-side and con-

servation programs that OPAE and its members administer. Nowhere does Ohio law

impose such a requirement, nor would a Commission fiat that requires Dominion to

increase funding for these programs advance the stated policy objectives of R.C. 4929.02.

It appears that OPAE may be confused as to what the Commission actually did.

For example, OPAE's brief notes that Dominion never requested an alternative regulation

plan under R.C. 4929.05 and that the Commission "ignored R.C. 4929.05." OPAE Brief

at 25. Dominion's pilot application was processed under R.C. 4929.04, not R.C. 4929.05,

because substantively it requested an exemption from R.C. 4905.302 (the gas-cost-recov-

ery or GCR statute) for Dominion's procurement and pricing of gas for its retail com-

modity sales service to customers. In other words, OPAE compares apples to oranges

since the purposes and language of the statutes are different, and the Commission has

adopted different rules for each.

Dominion sought a Title 49 exemption for its trial program. The Commission's

decision to review Dominion's Phase 1 proposal under R.C. 4929.04 was both discretion-

ary and lawful. The Commission enjoys broad authority in the conduct of its business.

Weiss v. Pub. Util. Comm'n, 90 Ohio St. 3d 15, 734 N.E.2d 775 (2000) citing Duff v.

Pub. Util. Comm'n, 56 Ohio St. 2d 367, 379, 384 N.E.2d 264, 273 (1978). Importantly,

this Court has noted the Commission's discretion to decide how, in light of its intemal

organization and docket considerations, to best manage its docket to promote efficient

11



and timely adjudication of cases before it. Toledo Coalition for Safe Energy v. Pub. Util.

Comm'n, 69 Ohio St. 2d 559, 560, 433 N.E.2d 212, 214 (1982). Dominion's application

affects acquisition, supply, and pricing of its retail commodity sales service to customers

and thus it complies with the language of R.C. 4929.04(A). Moreover, OPAE enjoyed

ample notice and procedural opportunities to challenge the proposal in comments,

through witness testimony during the hearing and in briefs that it filed with the Commis-

sion. The Commission acted lawfully.

OPAE bears a heavy burden to prove its assertions, particularly where, as here, the

Commission acts pursuant to express statutory authority. The Court has often afforded

due deference to the Commission's expertise in interpretation and application of statutes

that deal with utility rate matters. Migden-Ostrander v. Pub. Util. Comm'n, 102 Ohio St.

3d 451, 812 N.E.2d 955 (2004). Likewise, the Commission enjoys broad discretion in

the manner and conduct of its business to promote thorough and efficient adjudication of

matters before it. Toledo Coalition, supra. OPAE asks the Court to reweigh the evidence

and second-guess the Commission's application of judgment to the facts. As to all

factual detenninations made by the Commission under R.C. 4929.04, OPAE must show

that the Commission's decision is against the manifest weight of the evidence or clearly

unsupported by the evidence. Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St.

3d 300, 856 N.E.2d 213 (2006) citing AK Steel Corp. v. Pub. Util. Comm'n, 95 Ohio St.

3d 81, 85-86, 765 N.E.2d 862, 867 (2002). OPAE has not done so. Finally, this Court

will not reverse a Commission order absent an affirmative showing by OPAE that it is

harmed or prejudiced by the order. Myers v. Pub. Util. Comm'n, 64 Ohio St. 3d 299,
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302, 595 N.E.2d 873, 876 (1992). As will be shown, the Commission's factual fmdings

are supported by ample evidence, and OPAE has established no prejudice whatsoever

from the Commission's order. The Commission's decision should be affirmed.

1. The Commission correctly reviewed Dominion's retail
commodity service application under R.C. 4929.04.

The Commission's determination to analyze Dominion's pilot application under

R.C. 4929.04 was correct as a matter of fact and law. The Commission did so because

Dominion's proposal affects pricing and acquisition of natural gas supplies for its retail

commodity sales service, a subject expressly contemplated under the statute:6

(A) The public utilities commission, upon the application of a
natural gas company ... shall exempt, by order, any com-
modity sales service or ancillary service of the natural gas
company from all provisions of Chapter 4905....

Ohio Rev. Code Ann. § 4929.04(A) (Anderson 2006), App. at 6-7 (emphasis added). By

approving Phase 1 of Dominion's application on a"pilot" basis, the Commission pro-

moted market pricing (on a trial basis) for Dominion's commodity sales service in an

environment already characterized by multiple suppliers and extensive customer shop-

ping. The Commission will continue to review this trial program and can return Domin-

ion commodity retail sales to former gas cost recovery pricing under R.C. 4905.302 if the

results of Phase 1 are not favorable to customers.

6 Although it did not sign the December 7, 2005 Stipulation, even residential
customer representative, the Ohio Consumers' Counsel, agreed that the Commission's
detemiination to consider Dominion's pilot under the R.C. 4929.04 was proper because
that application sought exemption from the gas cost recovery requirements under R.C.
4905.302 for its commodity sales service. In re DEO (Entry on Rehearing at 2, ¶4)
(September 7, 2005), OPAE App. at 58.
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Importantly, OPAE did not challenge the Commission's threshold determination,

despite ample opportunity to do so. In re DEO (Entry on Rehearing) (September 7,

2005), OPAE App. at 57-60. OPAE, like all other parties, was on notice that the sub-

stance of Dominion's Apri15, 2005 application was intended to restructure its commodity

sales service. It was not until nearly four months later, after comments and reply com-

ments were submitted and two days of hearing held and evidence taken, that OPAE

argued for the first time that this determination by the Commission was improper. Given

the passage of time and expenditure of the parties' and Commission resources, OPAE's

conscious decision to stand silently on the sidelines should not be rewarded, particularly

since OPAE has not been prejudiced in any way. As already pointed out, OPAE was

afforded all process under the statute and ample opportunity to challenge Dominion's

proposal. The Court should affirm this threshold determination and fmd that it was prop-

erly within the Commission's discretion to make. Toledo Coalition for Safe Energy v.

Pub. Util. Comm'n, 69 Ohio St. 2d 559, 560, 433 N.E.2d 212, 214 (1982).

2. OPAE received all process due under R.C. 4929.04.

In terms of procedural due process, R.C. 4929.04 requires:

a) Notice of the application;

b) A period for comments upon the application; and,

c) In the case of natural gas company (like Dominion)
with 15,000 or more customers, a hearing on the appli-
cation.
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OPAE received notice of Dominion's application that was filed in April of 2005,

and OPAE moved for intervention just a short time later. It was served with the Com-

mission's August, 2005 entry that established a procedural schedule for analyzing

Dominion's Phase 1 pilot program under R.C. 4929.04. Thus, OPAE was on notice and

fully aware of the Commission's intended procedural course. The Commission granted a

period for both initial and reply comments and OPAE submitted comments to

Dominion's Phase 1 proposal. Evidence was taken during two days of hearings con-

ducted in December, 2005. OPAE sponsored a witness and its counsel cross-examined

other witnesses. All parties were provided the opportunity to fully brief the issues upon

completion of the hearing. OPAE briefed the case to the Commission.

OPAE received all process required under R.C. 4929.04, and it does not argue to

the contrary.

3. Dominion's Phase 1 application substantially complies
with the policy provisions of R.C. 4929.02.

The Commission found, as a factual matter, that Dominion's pilot application, as

modified by the Stipulation and Recommendation, substantially comports with the policy

provisions of R.C. 4929.02. In re DEO (Opinion and Order at 29, ¶ 13) (May 26, 2006),

OPAE at 46; In re DEO (Entry on Rehearing at 3) (July 12, 2006), OPAE App. at 11.

This factual finding was made under R.C. 4929.04(A) and should be affirmed.

R.C. 4929.02 establishes a legislative preference to promote innovation and

competition in the natural gas industry consistent with the continued availability of ade-

quate, reliable, and reasonably-priced services and goods. More to the point, the Com-
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mission is charged with fostering an emerging competitive marketplace through flexible

regulatory treatment. R.C. 4929.02(G). This is precisely what the Commission did,

when it approved progressive movement toward market pricing to encourage develop-

ment of new services, products, and pricing choices for customers. Customer decision-

making is enhanced and comparison shopping made easier with more accurate market

price information. This fart.hers, rather than frustrates, the overarching legislative goal to

promote availability of adequate, reliable, and reasonably-priced natural gas supplies and

choices for customers. Dominion's current market structure is consistent with the statu-

tory policy directives and Phase 1 furthers each of these objectives by supporting even

more vigorous competition. Rebuttal Test. of J. Murphy at 11-12, OPAE Supp. at 142-

143.

Nonetheless, OPAE argues that the Commission failed to implement a single

provision of the statute, namely R.C. 4929.02(A)(4), to encourage innovation and market

access for cost-effective supply and demand-side natural gas services and goods. OPAE

Brief at 34. It argues that Dominion's Phase 1 pilot proposal is unreasonable and unlaw-

ful essentially because it does not include increased funding for such programs.7 OPAE's

singular focus is nowhere more evident than in the testimony of its only witness,

Elizabeth Hernandez. The self-avowed thrust of her testimony was "to establish the need

for low-income customer assistance programs, both in the area of bill assistance and

energy efficiency, weatherization and health and safety services." Test. of E. Hernandez

7 OPAE's witness Hernandez noted that Dominion provides approximately $3.5
million annually for such programs. Test. of E. Hemandez at 6, OPAE Supp. at 59.
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at 2, OPAE Supp. at 55. Ms. Hemandez recommended that funding for low-income

assistance programs be increased to $7.5 million annually from the existing $3.5 million

level. Id. at 6-7, OPAE Supp. at 59-60. The issue is not whether such funding and pro-

grams serve an important purpose - they do. The question is whether the law mandates

them in this case. It does not.

The Commission found that neither R.C. 4929.02 nor R.C. 4905.70 (discussed

later) mandated the increased demand-side or weatherization program funding sought by

OPAE in this case or as a condition to approval of DEO's pilot application. In re DEO

(Opinion and Order at 19, 25) (May 26, 2006), OPAE App. at 26, 42. Wlule R.C.

4929.04(A)(4) states that the Commission should encourage innovation and market

access for such programs, the statutory language does not require funding of this type as a

prerequisite to approval of a R.C. 4929.04 application. Having said that, the Commission

recognizes that such programs meet important needs. In fact, the Commission has recog-

nized and encouraged conservation and energy efficiency programs in other cases under

different statutory provisions as an important part of natural gas policy. See, e.g. In re

Vectren Energy Delivery of Ohio, Inc., Case No. 05-1444-GA-UNC (Opinion and Order

at 13) (September 13, 2006), App. at 22. Unlike this case, the Vectren case involved a

conservation program application filed as part of an alternative regulation plan under

R.C. 4929.05, and not an exemption filing under R.C. 4929.04. Id. at 2, 10, 17 at ¶ 11,

App. at 11, 19, 26.

In this case, OPAE attempts to convert a broad policy objective into a specific

statutory mandate that does not conform to the words of the statute or the intent of the
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General Assembly. The Commission noted that, from a practical perspective, a mecha-

nism to move to purer market-pricing will provide customers with better comparative

information and aid them in evaluating their need for such programs. In re DEO (Opin-

ion and Order at 19, 25) (May 26, 2006), OPAE App. at 26, 42. Nor should it be over-

looked that Dominion currently funds such programs at a level of $3.5 million per year,

and the Company has not proposed any reduction to this ongoing, annual funding

commitment. Rebuttal Test. of J. Murphy at 12, OPAE Supp. at 143.

Equally unpersuasive is OPAE's argument that the Commission violated R.C.

4905.70, a statute that generally promotes electricity conservation programs. Ohio

enacted this statute to carry out mandates associated with the federal Public Utilities

Regulatory Policies Act, or PURPA, a statute that addresses electricity, not natural gas,

matters. Greater Cleveland Welfare Rights Organization, Inc. v. Pub. Util. Comm'n, 2

Ohio St. 3d 62, 442 N.E.2d 1288 (1982). The history of the bill which created R.C.

4905.70 is instructive in this regard. As originally written, the bill included a provision,

section 12, that explained that the bill was intended to include natural gas companies in

addition to electric companies. Subsequently, the addition of section 14 to the legislation

eliminated any reference to natural gas companies in the statutory text. See discussion in

City of Columbus v. Pub. Util. Comm'n, 58 Ohio St. 2d 427, 429, 390 N.E.2d 1201,

1202-1203 (1979) (emphasis added). By voiding the language of then H.B. No. 230 that

previously referred to natural gas companies, the General Assembly showed that it meant

R.C. 4905.70 to apply solely to electric light companies.
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The very language of R.C. 4905.70 confirms this result. As already shown, the

text of the statute reveals no reference to or mention of natural gas service or natural gas

companies. The title refers to "methods of pricing electricity." The statute deals with

electric rates and services not only in its caption but also through textual references to

"electric light company," "kilowatt hours," and "kilowatt of billing demand," all of which

pertain to the provision of electricity. Finally, the decisions of this Court that have

examined R.C. 4905.70 have done so solely in an electricity context. R.C. 4905.70 does

not authorize the Commission to foist upon Dominion new funded mandates for demand-

side or conservation programs. Where the statutory language itself clearly expresses the

legislative intent, courts need look no fiuther. Provident Bank v. Wood, 36 Ohio St. 2d

101, 105, 304 N.E.2d 378 (1973) (citation omitted). R.C. 4905.70 is inapplicable to this

case and OPAE's assertions should be rejected.

Finally, the Commission has previously dealt with and rejected similar attempts to

misapply R.C. 4905.70 in cases before it. See, e.g., In re Vectren Energy Delivery of

Ohio Inc., Case Nos. 04-571-GA-AIR, et al. (Opinion and Order at 13) (Apri113, 2005),

App. at 22. In that case, the Commission labeled as "disingenuous" efforts by the Ohio

Consumers' Counsel to apply the statute to attack a Stipulation and Recommendation in a

natural gas rate case. The Commission there noted that R.C. 4905.70 applies to electric-

ity matters and the Conunission believes the same to be true here. No interpretation is

needed. Assuming arguendo that the statute is not clear and requires interpretation, the

Commission has interpreted R.C. 4905.70 and found that it does not pertain to natural gas

companies. The Court has routinely recognized that due deference should be given to
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statutory interpretations by an administrative agency that has accumulated substantial

expertise and to which the General Assembly has designated enforcement responsibility.

Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 384, 856 N.E.2d 213 (2006)

citing Weiss v. Pub. Util. Comm'n, 90 Ohio St. 3d 15, 17-18, 734 N.E.2d 775 (2000).

In sum, R.C. 4929.02(A)(4) and 4905.70 encourage the types of demand-side

management and conservation programs that OPAE touts. The Commission also recog-

nizes the importance of these programs, but that is not the issue here. The issue before

this Court is whether these statutes mandate newly-funded, demand-side management

initiatives as a condition to the Commission approving Dominion's market-pricing plan

filed under R.C. 4929.04. The plain words of the statute answer this question in the nega-

tive. DEO currently maintains and funds, at healthy levels, programs of this type and has

committed to do so into the future. See, e.g. In re Vectren Energy Delivery of Ohio, Inc.,

Case No. 05-1444-GA-UNC (Opinion and Order) (September 13, 2006), App. at 10-29.

OPAE's demand for more weatherization and conservation funding enjoys no support in

the language of either statute that it cites.

4. Dominion's retail commodity service is subject to effective
competition and customers have reasonably available
alternatives. Ohio Rev. Code Ann. § 4929.04(A)(1) and (2)
(Anderson 2006), App. at 6-7.

Although the law requires that the Commission fmd only one or the other, under

R.C. 4929.04(A), the Commission found that the record supported both findings. In re

DEO (Opinion and Order at 25-27, 29, ¶ 13) (May 26, 2006), OPAE App. at 42-44, 46.

There is substantial evidence of record to support these factual determinations:
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• There is extensive competition in Dominion's Energy Choice market with 16
different marketers providing commodity service in that program (Test. of J.
Murphy at 11, OPAE Supp. at 40);

• These suppliers serve 685,207 customers (including PIPP8 customers) (Id. at
12, OPAE Supp. at 41);

• 53% of non-PIPP residential customers and 52% of non-residential customers
participate in the Energy Choice program (Id.; Rebuttal Test. of J. Murphy at
11, OPAE Supp. at 142);

• In terms of gas volumes, GCR sales accounted for only 26% of DEO's total
throughput in 2004 (Rebuttal Test. of J. Murphy at 11, OPAE Supp. at 142);

• Dominion's Energy Choice program has the highest participation rates and
total number of customers of any choice program in the United States (Id.);

• Nearly 28% of Dominion's current retail customers have participated in the
choice program with a competitive supplier at one time or another (Id. at 12,
OPAE Supp. at 143);

• No single supplier has a dominant market share, indicating that customers are
exercising varied supplier choices (Id. at 13, OPAE Supp. at 144); and

Scott White, who appeared on behalf of the Ohio Gas Marketers' Group, presented

a competitor's perspective as to why Dominion's Phase 1 proposal enhances the level of

competition in an already highly-competitive environment. He noted:

8

• The current Dominion market is probably the most competitive natural gas
market in the United States (with the exception of Georgia markets) in terms of
migration levels for residential, commercial, and industrial end-use customers
(Test. of S. White at 9, Sec. Supp. at 49);

• Lack of barriers and ease of entry for competitive suppliers has led to a number
of active marketers in Dominion's service area (Id. at 9-10, Sec. Supp. at 49-
50);

This designation refers to low-income customers who qualify for the Percentage
of Income Payment Program (i.e. PIPP).
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• Use of a commodity price based upon a nationally-traded market price (New
York Mercantile Exchange or NYMEX) will enhance customer understanding
and decision-making in choosing their supplier and result in more choices (Id.
at 6-8, Sec. Supp. at 46-48); and,

• Use of market pricing enhances the ability of marketers to develop new prod-
ucts and put offers into the market at all times during the year (Id. at 8-9, Sec.
Supp. at 48-49).

This evidence is uncontroverted. It shows that Dominion's Choice program is one

of the most established and competitive in Ohio, with numerous suppliers presently

serving hundreds of thousands of customers as an alternative to Dominion's retail com-

modity sales service. It also suggests that, if successful, Dominion's trial proposal will

benefit customers and allow effective competition in an already-competitive market area

to grow and flourish. Nonetheless, OPAE argues that effective competition cannot be

demonstrated absent a guarantee that market prices will translate into lower rates for

customers or more suppliers entering the marketplace. OPAE Brief at 30. OPAE is

unable to cite any legal support for this proposition because there is no such legal

requirement. As the Commission noted in its order:

Requirements that the company demonstrate with certainty
that the cost of gas under this plan would be lower than GCR
rates calls for a level of clairvoyance that extends both the
letter and the spirit of Chapter 4929, Revised Code, and
which would be, as a practical matter, impossible to satisfy.

In re DEO (Opinion and Order at 17) (May 26, 2006), OPAE App. at 34. The Commis-

sion approved Phase 1 as a measured progression toward market pricing for commodity

service to test the ability of the new process to expand competition among suppliers and

reduce rates in the long term. Id. Time will tell whether this trial effort will yield better
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prices for customers, but the Commission believes Dominion's pilot program holds

worthwhile potential to effectively test the marketplace and unlock benefits for custom-

ers. If actual Phase 1 results fail to meet the collective stakeholder expectations of

Dominion, customer representatives, and competitive interests, (and the Commission

agrees), the Commission can terminate the pilot program and return to the gas cost recov-

ery pricing methodology under R.C. 4905.302. The Commission's review will be ongo-

ing and, under R.C. 4929.04, implementation of Dominion's proposal will be subject to

the complaint provisions of RC. 4905.26 if disputes arise. Until then, OPAE's argument

is simply speculative and should be rejected. Consumers' Counsel v. Pub. Util. Comm'n,

111 Ohio St. 3d 300, 856 N.E.2d 213 (2006). In the meantime, customers continue to

enjoy numerous supply options under Dominion's existing Choice program and will con-

tinue to shop for the best quality and priced service available.

The facts are compelling and, as already noted, uncontroverted by OPAE. The

level of customer participation in Dominion's existing customer choice program, the

number and variety of altemative suppliers of natural gas commodity service, and the

incentive for existing marketers to compete aggressively during Phase 1 all support the

Commission's fmding that Dominion's commodity sales service is currently subject to

effective competition. The existing number of competitive suppliers in Dominion's ser-

vice area is a testament to the robustness of the current marketplace and shows that there

exist many reasonably-available supply altematives to Dominion's retail sales service.

OPAE has failed to show that the Commission's factual fmdings are either against the

manifest weight of the evidence or clearly unsupported by the evidence as OPAE must to
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secure reversal. Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 300, 856

N.E.2d 213 (2006) (citation omitted). The Convnission's factual determinations should

be affirrned.

5. The Commission's finding that Dominion offers distribu-
tion services on a fully open, equal, unbundled basis to all
its customers and that all its customers reasonably may
acquire commodity sales services from other suppliers is
reasonable and unchallenged by OPAE.

R.C. 4929.04(D) requires that Dominion offer distribution services on a fully

open, equal, and unbundled basis to all customers. The Commission made this factual

determination and OPAE does not challenge it in this appeal. In re DEO (Opinion and

Order at 30, ¶ 14) (May 26, 2006), OPAE App. at 47. As already pointed out, nothing in

Dominion's pilot program affects the current freedom of Dominion retail commodity

customers to migrate to and from alternative suppliers as they do under pominion's pre-

sent Gas Choice program. Again, customers do so secure in the knowledge that

Dominion remains as a backstop retail provider at a market-based rate if a supplier

defaults or shopping customers return for any other reason. OPAE has not raised any

arguments nor presented any evidence to the contrary. This criterion is met.

6. The Commission's approval of funding to educate custom-
ers regarding Dominion's pilot Phase 1 program was
practical, lawful, and in no way prejudged the outcome of
Phase 2.

As part of its decision approving Phase I of Dominion's plan, the Commission

approved a budget of up to $14 million for customer education-related costs. As the

Commission noted, this amount is based upon the amount previously expended by
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Dominion to launch and implement its Gas Choice program. Id. at 22, OPAE App. at 39.

These costs will largely be recovered through imposition of a "Program Cost Fee" paid

by suppliers that participate in the Energy Choice program. Stipulation and Recom-

mendation at 1-2, Sec. Supp. at 54-55. OPAE raises a narrow, speculative challenge. It

does not challenge the concept, the need for such expenditures, or the proposed recovery

mechanism. Instead, it argues that the Commission erred because its finding is outside of

Phase 1, and because it alleges that approval of a customer-education budget presumes

Commission approval of Phase 2. OPAE Brief at 31.

The Court should reject these arguments and apply the same practical reasoning

employed by the Commission. The Commission noted that, even though the bulk of cus-

tomer education expenses will likely be incurred in Phase 2, it made good sense to begin

the planning/education process now given the short duration of the Phase 1 pilot. In re

DEO (Entry at 3) (August 30, 2006), Sec. Supp. at 63. Since these costs will be paid by

suppliers, not OPAE or any of its member agencies, the charge has no effect upon OPAE.

During Phase 1, DEO will work closely with the stakeholder group, including the OCC,

to develop an appropriate consumer education program. Rebuttal Test. of S. Beckett at 3-

4, Sec. Supp. at 68-69. The vested interest that the collaborative stakeholders have in

ensuring a positive Phase 1 experience will help ensure that customer-education

expenditures are carefully targeted and effectively made.

Finally, the Commission flatly rejected OPAE's allegations that approval of the

education plan fund constitutes Commission prejudgment of Phase 2. In re DEO (Entry

on Rehearing at 4) (July 12, 2006), OPAE App. at 12. OPAE conveniently forgets that
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Phase 2 will only move forward if Dominion justifies it in the future based upon Phase 1

results that are not now known or knowable. In re DEO (Entry on Rehearing at 4) (July

12, 2006), OPAE App. at 12. Indeed, the Commission made clear that it was not and, in

fact, could not review and consider the merits of Phase 2, since much of the design and

details of that phase are yet to be developed based upon the results of the pilot phase of

DEO's proposal that is in progress. In re DEO (Entry on Rehearing at 3) (September 7,

2005), OPAE App. at 59. The Commission's approval of a customer-education budget

was both practical and lawful.

Proposition of Law No. II:

The Court lacks jurisdiction to consider OPAE's assertion that
the Commission did not strictly apply its rules regarding the fil-
ing of Dominion's application. OPAE failed to raise this issue in
either its application for rehearing before the Commission or in
its notice of appeal before this Court. Communications Workers
of America v. Pub. UtiL Comm'n, 57 Ohio St. 2d 76, 387 N.E.2d
230 (1979).

Neither OPAE's application for rehearing from the Commission's opinion and

order, nor its notice of appeal before this Court contain any argument that the require-

ments of Ohio Administrative Code Chapter 4901:1-19 were not met. It is well-settled

that the filing of an application for rehearing before the Commission is a prerequisite to

invoking the Court's jurisdiction. Only matters set forth in the application are properly

raised on appeal. Communications Workers ofAmerica v. Pub. Util. Comm'n, 57 Ohio

St. 2d 76, 387 N.E.2d 230 (1979). Alleged errors must be in writing and pled with speci-

ficity. Ohio Rev. Code Ann. § 4903.10 (Anderson 2006), App. at 1-2. Strict compliance

with this specificity requirement is required. Consumers' Counsel v. Pub. Util. Comm'n,
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56 Ohio St. 2d 220, 383 N.E.2d 593 (1978). Indeed, this Court noted in a recent decision

that the notice of appeal frames and limits the issues before it. The appellant's failure to

raise an issue in its notice of appeal deprives the Court of jurisdiction. Cincinnati Gas &

Electric Co. v. Pub. Util. Comm'n, 103 Ohio St. 3d 398, 402, 816 N.E.2d 238, 243

(2004). OPAE compounded its failure. Not only did OPAE not raise a"rales violation"

in its application for rehearing, it then repeated this fatal jurisdictional error in its notice

of appeal. A review of each of these pleadings bears this out. The first time OPAE

alleged that the Commission failed to meet the requirements of Ohio Administrative

Code Chapter 4901:1-19 was in its merit brief filed in this case. Thus, the Court lacks

jurisdiction over these assertions.

Even assuming arguendo that OPAE had invoked the Court's jurisdiction on this

matter, its argument should be rejected because it elevates form over substance. OPAE's

arguments are not directed at the substance of Dominion's filing; rather, these arguments

pertain to the form of the application. The Commission accepted Dominion's application

and chose to review it under R.C. 4929.04. How the Commission processes cases to

most efficiently manage its docket is and always has been a matter of discretion. Weiss v.

Pub. Util. Comm'n, 90 Ohio St. 3d 15, 734 N.E.2d 775 (2000); Toledo Coalitionfor Safe

Energy v. Pub. Util. Comm'n, 69 Ohio St. 2d 559, 560, 433 N.E.2d 212, 214 ( 1982).

Moreover, Dominion's application complied with Commission rules regarding the sub-

stance of its application, at least in all material respects. The application described in

great detail the objectives of the two-phase plan, rationale for the proposed changes, gen-

eral framework, and timeframe, the stakeholder input process, auction process, and other
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matters fully in compliance with applicable Commission rules. Indeed, Dominion dis-

cussed the plan to exit the merchant function with a wide group of stakeholders for more

than a year prior to the Apri18, 2005 filing. Test. of J. Murphy at 13, OPAE Supp. at 42;

DEO Application for Rehearing at 3, OPAE Supp. at 26. Dominion Application at 3-18,

OPAE Supp. at 8-23. Additionally, Dominion filed its notice of intent to seek an exemp-

tion from Title 49 requirements as required under the rules. The substantive requirements

of the Commission's rules for a R.C. 4929.04 application were met. Importantly, OPAE

received all process provided under R.C. 4929.04, and OPAE does not contest this fact.

It had notice of the application, it submitted comments, it sponsored a witness during the

adjudicatory hearing, and it filed merit briefs with the Commission. In short, the fall

range of informational and procedural requirements under R.C. 4929.04 was met.

If some minor procedural rules were not strictly followed, the Commission can

and did waive them by deciding to evaluate Dominion's proposal under R.C. 4929.04. In

providing all process due under the statute, the Commission, even if not stating that it

was doing so, effectively waived certain of the administrative code requirements. The

Commission's rules provide for waiver. Ohio Admin. Code § 4901:1-19-03(A)

(Anderson 2006), App. at 9. This Court has upheld the Commission's waiver of its rules

in situations where the rules provided for waiver (see, Maxwell v. Pub. Util. Comm'n, 18

Ohio St. 3d 217, 480 N.E.2d 479 (1985)), and in cases where there was no waiver rule

and no harm resulted from the waiver. Bertolini v. Pub. Util. Comm'n, 37 Ohio St. 2d

107, 307 N.E.2d 907 (1974); Ohio Utilities Co. v. Pub. Util. Comm'n, 58 Ohio St. 2d

153, 389 N.E.2d 483 (1979); Columbus Motor Express v. Pub. Util. Comm'n, 126 Ohio
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St. 11, 183 N.E. 782 (1932). In this case, there is both a rule permitting waiver by action

of the Commission and there is no harm to OPAE as a result of the order.

Again, since OPAE received all procedural protections afforded under R.C.

4929.04, including notice and ample opportunity to contest Dominion's application, it has

not been harmed or prejudiced by any waiver. R.C. 4929.04 grants the Commission the

authority to exempt gas utilities from R.C. 4905.302.9 The Commission properly did so

here by adopting as a pilot program Dominion's Phase 1 proposal that contains numerous

customer safeguards. Test. of J. Murphy at 9-10, OPAE Supp. at 38-39. At worst, the

Commission substantially complied with its rules and any omission constitutes harmless

error that in no way affected the Commission's ability to thoroughly evaluate, nor

OPAE's right to contest, the substance of Dominion's pilot proposal. When all is said

and done, the burden remained upon Dominion to justify its filing, all due process under

R.C. 4929.04 was afforded, and the Commission was still required to make all requisite

statutory fmdings in accordance with the evidence of record. OPAE's alleged error is not

properly before the Court, and is otherwise devoid of merit. It should be rejected.

9 It is noted here that R.C. 4905.302 does not mandate the application of the GCR
process as it exists today in O.A.C. Chapter 4901:1-14. Instead, the legislature directed
the Commission to promulgate a purchased gas adjustment rule consistent with R.C.
4905.302.
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Proposition of Law No. III:

The Court wiIl not reverse a Commission decision absent
a showing of real and definite harm. See, e.g. Myers v.
Pub. UtiL Comm'n, 64 Ohio St. 3d 299, 302, 595 N.E.2d
873, 876 (1992). OPAE has not demonstrated any harm-
ful or prejudicial impact from the Commission's order.

OPAE has not established any injury to a substantial right or present pecuniary

interest resulting from the Commission's order. Such a showing is required to warrant

reversal. Senior Citizens Coalition v. Pub. Util. Comm'n, 40 Ohio St. 3d 329, 533 N.E.2d

353 (1988). The harm must be real and concomitant and not future or speculative in

nature. Cincinnati v. Pub. Util. Comm'n, 63 Ohio St. 3d 366, 588 N.E.2d 1175 (1992).

The Court has repeatedly declared that it will not reverse an order of the Commission

unless the challenging party establishes actual prejudice. Myers, supra; see also

Holladay Corp. v. Pub. Util. Comm'n, 61 Ohio St. 2d 335, 402 N.E.2d 1175 (Syllabus)

(1980).

OPAE has not made this requisite showing. It asserts that it is unlawful to disman-

tle the GCR process without addressing the problems consumers may face under alterna-

tive regulation or an exemption. OPAE Brief at 39. Whatever this statement means,

OPAE cites no statutory authority mandating the gas cost recovery mechanism under

R.C. 4905.302 as the exclusive means for Dominion to recover its gas costs from retail

customers. OPAE's statement speculates about unidentified "problems" that consumers

may face. Such a hollow statement establishes no harm or prejudice. Harm must be real

and present not future and speculative. Cincinnati, supra. Factually, the record reflects
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that there are a number of customer safeguards built into Dominion's Phase 1 proposal to

protect customers during the trial program term, including:

• SSO suppliers are required to uphold the same reliability standards Dominion
is held to as the GCR retail service provider;

• Changes to the existing Energy Choice pooling service terms and conditions
increase the reliability of suppliers in that program;

• Dominion continues to act as the provider of last resort (POLR) for retail com-
modity service just as it does today in the event of a supplier's default;

• Pricing clarification for provider-of-last-resort, or POLR, service assures that
customers receive commodity service at the supplier's price for the month of
default, a feature not present in the current Energy Choice program;

• The Commission Staff and OCC review standard service offer, or SSO, auction
results before Commission approval is requested;

• The Commission approves all bids to be rewarded;

• The Commission can reject the results of the bidding process if it concludes
that there were ma.rket deficiencies in the process or that the market-clearing
price is unacceptable; and

• A NYMEX-based mechanism sets the SSO price and assures that the rate is
market responsive. Test. of J. Murphy at 9-10, OPAE Supp. at 38-39.

In addition to these safeguards, Dominion's pilot program performance will be

subject to ongoing Commission scrutiny and the Commission may return to the gas cost

recovery pricing methodology for Dominion retail commodity sales service if necessary.

As Commission Staff witness Puican pointed out, there is significant potential upside for

customers and correspondingly minimal risk since both the Commission and the collab-

orative stakeholders group will continue to carefully monitor and evaluate Phase 1

results. Test. of S. Puican at 11, Sec. Supp. 12. The Phase I trial will be a cooperative
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effort, that allows industry groups, regulators, customer groups (including the OCC), and

market participants to establish the parameters and shape the program on a going-forward

basis to ensure its success.

The Commission's approval of Dominion's pilot will test the potential of purer

market pricing to increase competition, to create new supplier opportunities, and to lower

natural gas prices to customers. These are benefits to customers. Dominion's standard

service offer price better reflects a true market price since it is free of distortions associ-

ated with required adjustments to the GCR rate. This information better equips custom-

ers to evaluate the service offerings of different suppliers and the potential of demand-

and supply-side programs to reduce their gas bills. Test. of S. Puicanat 10-1 l, Sec.

Supp. at 11-12. Customers remain free to select an alternative provider for commodity

service, secure in the knowledge that Dominion stands ready as a POLR or backstop pro-

vider if they return for any reason. Id. In short, if it works as contemplated, Dominion's

market price proposal will promote diversity of gas supplies and suppliers, effective com-

petition, encourage efficient customer access to pertinent information, and facilitate addi-

tional choices for residential customers, all expressly-stated goals under the state policy

statute, R.C. 4929.02. Again, OPAE has presented no evidence to rebut these positive

customer attributes of Dominion's plan. To the extent OPAE has even discussed harm, it

has done so only in a purely speculative way.

The Commission's decision to unlock the positive potential that Dominion's Phase

1 trial proposal holds for customers constitutes both a lawful and responsible exercise of

its authority delegated under Chapter 4929. The Commission noted that Dominion's
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remaining retail customers will benefit from better market price information and more

informed shopping, consumption, and conservation choices throughout Dominion's ser-

vice area. In re DEO (Opinion and Order at 19) (May 26, 2006), OPAE App. at 36; In re

DEO (Entry on Rehearing at 3) (July 12, 2006), OPAE App. at 11. The Commission fur-

ther expressed its belief that neither demand-side nor weatherization programs represent

the most effective tools to mitigate perceived risks to consumers associated with

Dominion's proposal. In re DEO (Opinion and Order at 19) (May 26, 2006), OPAE App.

at 36. OPAE's "interest" in this case, as explained by its witness Hernandez, is securing

new funds for weatherization and conservation programs for low-income customers. It is

a fact that Dominion presently provides $3.5 million annually for such programs. It is

also a fact that Dominion has no plans to cut or discontinue this funding level. OPAE

simply seeks more funding for its members to administer through demand-side manage-

ment and conservation programs. Although such programs serve an important need, they

are not mandated by law, and here would simply create more costs to be recovered from

customers. The Court has repeatedly declared that it will not reverse an order of the

Commission unless the challenging party establishes actual prejudice. Myers, supra; see

also Holladay Corp. v. Pub. Util. Comm'n, 61 Ohio St. 2d 335, 402 N.E.2d 1175 (Sylla-

bus) (1980). OPAE's "desire" for more funding to manage its programs is not an interest

that has been harmed or prejudiced. The Commission's order should be affirmed.
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CONCLUSION

Chapter 4929 was adopted to expand competition and promote market-based pric-

ing of natural gas service for customers. The General Assembly delineated criteria that

the Commission must consider and findings it must make in evaluating an application

under R.C. 4929.04. The Commission made and the record supports its statutory find-

ings, particularly that Dominion's pilot program will boost competition and enhance

opportunities among marketplace participants. The availability of more accurate market

pricing information will promote informed decision-making and choices by customers,

and may ultimately lead to lower prices. Dominion's trial program will be closely

monitored by the Commission and can be replaced with gas-cost-recovery pricing if nec-

essary. The collaborative, stakeholder process directed by the Commission will provide

ample opportunity for interested, affected parties to shape Dominion's program to ensure

that it meets the needs and goals of the consuming public.

The Commission's order is well-reasoned, and its fmdings are supported by the

record. That decision should be affirmed.
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4903.10 Application for rehearing.

After any order has been made by the public utilities connnission, any party who has
entered an appearance in person or by counsel in the proceeding may apply for a rehearing in
respect to any matters detemzined in the proceeding. Such application shall be filed within thirty
days after the entry of the order upon the journal of the commission.

Notwithstanding the preceding paragraph, in any uncontested proceeding or, by leave of
the commission first had in any other proceeding, any affected person, firm, or corporation may
make an application for a rehearing within thirty days after the entry of any final order upon the
journal of the commission. Leave to file an application for rehearing shall not be granted to any
person, firm, or corporation who did not enter an appearance in the proceeding unless the com-
mission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the journal of
the commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the proceeding.

. Every applicant for rehearing or for leave to file an application for rehearing.shalLgive._. _.
due notice of the filing of such application to all parties who have entered an appearance in the'
proceeding in the manner and fonn prescribed by. the conunission.

Such application shall be in writing and shall set forth specifically the ground or grounds
on which the applicant considers the order to be.unreasonable or unlawful. No party shall in any
court urge or rely on any ground for reversal, vacation, or modification not so set forth in the
application.

Where such application for rehearing has been filed before the effective date of the order
as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by
the commission, shall be postponed or stayed pending disposition of the matter by the commis-
sion or by operation of law. In all other cases the making of such an application shall not excuse
any person from complying with the order, or operate to stay or postpone the enforcement
thereof, without a special order of the commission.

Where such application for rehearing has been filed, the commission may grant and hold
such rehearing on the matter specified in such application, if in its judgment sufficient reason
therefor is made to appear. Notice of such rehearing shall be given by regular mail to all parties
who have entered an appearance in the proceeding.

If the commission does not grant or deny such application for rehearing within thirty days
from the date of filing thereof, it is denied by operation of law.

If the commission grants such rehearing, it shall specify in the notice of such granting the
purpose for which it is granted. The commission shall also specify the scope of the additional
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evidence, if any, that will be taken, but it shall not upon such rehearing take any evidence that,
with reasonable diligence, could have been offered upon the original hearing.

If, after such rehearing, the commission is of the opinion that the original order or any
part thereof is in any respect unjust or unwarranted, or should be changed, the commission may
abrogate or modify the same; otherwise such order shall be affirmed. An order made after such
rehearing, abrogating or modifying the original order, shall have the same effect as an original
order, but shall not affect any right or the enforcement of any right arising from or by virtue of
the original order prior to the receipt of notice by the affected party of the filing of the applica-
tion for rehearing.

No cause of action arising out of any order of the commission, other than in support of
the order, shall accrue in any court to any person, firm, or corporation unless such person, firm,
or corporation has made a proper application to the commission for a rehearing.

4905.26 Complaints as to service.

Upon complaint in writing against any public utility by any person, firm, or corporation,
or upon the initiative or-complaint of the public utilities commission, that any rate, fare,.charge,.
toll, rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental, sched-
ule, classification, or service rendered, charged, demanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is in any respect unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in violation of law, or that any regulation, measurement, or practice
affecting or relating to any service furnished by the public utility, or in connection with such ser-
vice, is, or will be, in any respect unreasonable, unjust, insufficient, unjustly discriminatory, or
unjustly preferential, or that any service is, or will be, inadequate or cannot be obtained, and,
upon complaint of a public utility as to any matter affecting its own product or service, if it
appears that reasonable grounds for complaint are stated, the commission shall fix a time for
hearing and shall notify complainants and the public utility thereof. Such notice shall be served
not less than fifteen days before hearing and shall state the matters complained of. The commis-
sion may adjourn such hearing from time to time.

The parties to the complaint shall be entitled to be heard, represented by counsel, and to
have process to enforce the attendance of witnesses.

Upon the filing of a complaint by one hundred subscribers or five per cent of the
subscribers to any telephone exchange, whichever number be smaller, or by the legislative
authority of any municipal corporation served by such telephone company that any regulation,
measurement, standard of service, or practice affecting or relating to any service fumished by the
telephone company, or in connection with such service is, or will be, in any respect unreason-
able, unjust, discriminatory, or preferential, or that any service is, or will be, inadequate or can-
not be obtained, the commission shall fix a time for the hearing of such complaint.

The hearing provided for in the next preceding paragraph shall be held in the county
wherein resides the majority of the signers of such complaint, or wherein is located such munici-
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pal corporation. Notice of the date, time of day, and location of the hearing shall be served upon
the telephone company complained of, upon each municipal corporation served by the telephone
company in the county or counties affected, and shall be published for not less than two con-
secutive weeks in a newspaper of general circulation in the county or counties affected.

Such hearing shall be held not less than fifteen nor more than thirty days after the second
publication of such notice.

4905.302 Purchased gas adjustment clause.

(A)(1) For the purpose of this section, the term "purchased gas adjustment clause" means:

(a) A provision in a schedule of a gas company or natural gas company that requires or
allows the company to, without adherence to section 4909.18 or 4909.19 of the Revised Code,
adjust the rates that it charges to its customers in accordance with any fluctuation in the cost to
the company of obtaining the gas that it sells, that has occurred since the time any order has been
issued by the public utilities commission establishing rates for the company pertaining to those
customers;

(b) A provision in an ordinance adopted pursuant to section 743.26 or 4909.34 of the
Revised Code or Section 4 of Article XVIII, Ohio Constitution, with respect to which a gas com-
pany or natural gas company is required or allowed to adjust the rates it charges under such an
ordinance in accordance with any fluctuation in the cost to the company of obtaining the gas that
it sells, that has occurred since the time of the adoption of the ordinance.

(2) For the purpose of this section, the term "special purchase" means any purchase of
interstate natural gas, any purchase of liquified natural gas, and any purchase of synthetic natural
gas from any source developed after the effective date of this section, April 27, 1976, provided
that this purchase be of less than one hundred twenty days duration and the price for this pur-
chase is not regulated by the federal power conunission. For the purpose of this division, the
expansion or enlargement of a synthetic natural gas plant existing at such date shall be consid-
ered a source so developed.

(3) For the purpose of this section, the term "residential customer" means urban, subur-
ban, and rural patrons of gas companies and natural gas companies insofar as their needs for gas
are limited to their residence. Such term includes those patrons whose rates have been set under
an ordinance adopted pursuant to sections 743.26 and 4909.34 of the Revised Code or Section 4
of Article XVIII, Ohio Constitution.

(B) A purchased gas adjustment clause may not allow, and no such clause may be inter-
preted to allow, a gas company or natural gas company that has obtained an order from the pub-
lic utilities commission permitting the company to curtail the service of any customer or class of
customers other than residential customers, such order being based on the company's inability to
secure a sufficient quantity of natural gas, to distribute the cost of any special purchase made
subsequent to the effective date of such order, to the extent that such purchase decreases the level
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of curtaihnent of any such customer or class of customers, to any class of customers of the com-
pany that was not curtailed, to any class of residential customers of the company, or to any class
of customers of the company whose level of curtailment was not decreased and whose consump-
tion increased as a result of, or in connection with, the special purchase.

(C)(1) The commission shall promulgate a purchased gas adjustment rule, consistent with
this section, that establishes a uniform purchased gas adjustment clause to be included in the
schedule of gas companies and natural gas companies subject to the jurisdiction of the public
utilities commission and that establishes investigative procedures and proceedings including, but
not limited to, periodic reports, audits, and hearings.

(2) Unless otherwise ordered by the commission for good cause shown:

(a) The commission's staff shall conduct any audit or other investigation of a natural gas
company having fifteen thousand or fewer customers in this state that may be required under the
purchased gas adjustment rule.

(b) Except as provided in section 4905.10 of the Revised Code, the commission shall not
impose upon such company any fee, expense, or cost of such audit or other investigation or any
related hearing under this section.

(3) Unless otherwise ordered by the commission for good cause shown either by an inter-
ested party or by the commission on its own motion, no natural gas company having fifteen
thousand or fewer customers in this state shall be subject under the purchased gas adjustment
rule to any audit or other investigation or any related hearing, other than a financial audit or, as
necessary, any hearing related to a financial audit.

(4) In issuing an order under division (C)(2) or (3) of this section, the commission shall
file a written opinion setting forth the reasons showing good cause under such division and the
specific matters to be audited, investigated, or subjected to hearing. Nothing in division (C)(2) or
(3) of this section relieves such a natural gas company from the duty to file such information as
the commission may require under the rule for the purpose of showing that a company has
charged its customers accurately for the cost of gas obtained.

(D) Nothing in this section or any other provision of law shall be construed to mean that
the commission, in the event of any cost distribution allowed under this section, may issue an
order pursuant to which the prudent and reasonable cost of gas to a gas company or natural gas
company of any special purchase may not be recovered by the company. For the purpose of this
division, such cost of gas neither includes any applicable franchise taxes nor the ordinary losses
of gas experienced by the company in the process of transmission and distribution.

(E) The commission shall not at any time prevent or restrain such costs as are distribut-
able under this section from being so distributed, unless the commission has reason to believe
that an arithmetic or accounting inaccuracy exists with respect to such a distribution or that the
company has not accurately represented the amount of the cost of a special purchase, or has fol-
lowed imprudent or unreasonable procurement policies and practices, has made errors in the
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estimation of cubic feet sold, or has employed such other practices, policies, or factors as the
commission considers inappropriate.

(F) The cost of natural gas under this section shall not include any cost recovered by a
natural gas company pursuant to section 4929.25 of the Revised Code.

4905.70 Energy conservation programs.

The public utilities commission shall initiate programs that will promote and encourage
conservation of energy and a reduction in the growth rate of energy consumption, promote eco-
nomic efficiencies, and take into account long-run incremental costs. Notwithstanding sections
4905.31, 4905.33, 4905.35, and 4909.151 of the Revised Code, the commission shall examine
and issue written findings on the declining block rate structure, lifeline rates, long-run incre-
mental pricing, peak load and off-peak pricing, time of day and seasonal pricing, interruptible
load pricing, and single rate pricing where rates do not vary because of classification of custom-
ers or amount of usage. The commission, by a rule adopted no later than October 1, 1977, and
effective and applicable no later than November 1, 1977, shall require each electric light com-
pany to offer to such of their residential customers whose residences are primarily heated by
electricity the option of their usage being metered by a demand or load meter. Under the rule, a
customer who selects such option may be required by the company, where no such meter is
already installed, to pay for such meter and its installation. The rule shall require each company
to bill such of its customers who select such option for those kilowatt hours in excess of a pre-
scribed number of kilowatt hours per kilowatt of billing demand, at a rate per kilowatt hour that
reflects the lower cost of providing service during off-peak periods.

4929.02 Policy of state as to natural gas services and goods.

(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and reasonably priced
natural gas services and goods;

(2) Promote the availability of unbundled and comparable natural gas services and goods
that provide wholesale and retail consumers with the supplier, price, terms, conditions, and qual-
ity options they elect to meet their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective
choices over the selection of those supplies and suppliers;

(4) Encourage innovation and market access for cost-effective supply- and demand-side
natural gas services and goods;
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(5) Encourage cost-effective and efficient access to information regarding the operation
of the distribution systems of natural gas companies in order to promote effective customer
choice of natural gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets through the
development and implementation of flexible regulatory treatment;

(7) Promote an expeditious transition to the provision of natural gas services and goods in
a manner that achieves effective competition and transactions between willing buyers and willing
sellers to reduce or eliminate the need for regulation of natural gas services and goods under
Chapters 4905. and 4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas services and goods by
avoiding subsidies flowing to or from regulated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering of nonjurisdic-
tional and exempt services and goods do not affect the rates, prices, terms, or conditions of non-
exempt, regulated services and goods of a natural gas company and do not affect the financial
capability of a natural gas company to comply with the policy of this state specified in this sec-
rion;

(10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential consumers,
including aggregation.

(B) The public utilities commission shall follow the policy specified in this section in
canying out sections 4929.03 to 4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the public
utilities commission's construction or application of division (A)(6) of section 4905.03 of the
Revised Code.

4929.04 Exempting commodity sales service or ancillary service of natural gas company
from other rate provisions.

(A) The public utilities commission, upon the application of a natural gas company, after
notice, after affording the public a period for comment, and in the case of a natural gas company
with fifteen thousand or more customers after a hearing and in the case of a natural gas company
with fewer than fifteen thousand customers after a hearing if the commission considers a hearing
necessary, shall exempt, by order, any commodity sales service or ancillary service of the natural
gas company from all provisions of Chapter 4905. with the exception of section 4905.10, Chap-
ter 4909., and Chapter 4935. with the exception of sections 4935.01 and 4935.03 of the Revised
Code, from sections 4933.08, 4933.09, 4933.11, 4933.123, 4933.17, 4933.28, and 4933.32 of the
Revised Code, and from any rule or order issued under those Chapters or sections, including the
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obligation under section 4905.22 of the Revised Code to provide the commodity sales service or
ancillary service, subject to divisions (D) and (E) of this section, and provided the commission
finds that the natural gas company is in substantial compliance with the policy of this state speci-
fied in section 4929.02 of the Revised Code and that either of the following conditions exists:

(1) The natural gas company is subject to effective competition with respect to the
commodity sales service or ancillary service;

(2) The customers of the conunodity sales service or ancillary service have reasonably
available alternatives.

(B) In determining whether the conditions in division (A)(1) or (2) of this section exist,
factors the commission shall consider include, but are not limited to:

(1) The number and size of alternative providers of the commodity sales service or ancil-
lary service;

(2) The extent to which the commodity sales service or ancillary service is available from
altemative providers in the relevant market;

(3) The ability of alternative providers to make functionally equivalent or substitute ser-
vices readily available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, growth in market
share, ease of entry, and the affiliation of providers of services.

(C) The applicant shall have the burden of proof under this section.

(D) The commission shall not issue an order under division (A) of this section that
exempts all of a natural gas company's commodity sales services from the chapters and sections
specified in that division unless the commission finds that the company offers distribution ser-
vices on a fully open, equal, and unbundled basis to all its customers and that all such customers
reasonably may acquire commodity sales services from suppliers other than the natural gas com-
pany.

(E) An order exempting any or all of a natural gas company's commodity sales services
or ancillary services under division (A) of this section shall prescribe both of the following:

(1) A separation plan that ensures, to the maximum extent practicable, that the operations,
resources, and employees involved in the provision or marketing of exempt commodity sales
services or ancillary services, and the books and records associated with those services, shall be
separate from the operations, resources, and employees involved in the provision or marketing of
nonexempt commodity sales services or ancillary services and the books and records associated
with those services;
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(2) A code of conduct that govems both the company's adherence to the state policy
specified in section 4929.02 of the Revised Code and its sharing of information and resources
between those employees involved in the provision or marketing of exempt commodity sales
services or ancillary services and those employees involved in the provision or marketing of
nonexempt commodity sales services or ancillary services.

The commission, however, shall not prescribe, as part of any such separation plan or code
of conduct, any requirement that unreasonably limits or restricts a company's ability to compete
with unregulated providers of commodity sales services or ancillary services.

(F) Notwithstanding division (A)(2) of section 4929.08 of the Revised Code or any
exemption granted under division (A) of this section, the commission has jurisdiction under sec-
tion 4905.26 of the Revised Code, upon complaint of any person or upon the complaint or initia-
tive of the commission, to determine whether a natural gas company has failed to comply with a
separation plan or code of conduct prescribed under division (E) of this section. If, after notice
and hearing as provided in section 4905.26 of the Revised Code, the commission is of the opin-
ion that a natural gas company has failed to comply with such a plan or code, the commission
may do any ofthe following:

(2) Modify the plan or code, if the commission finds that such a modification is reason-
able and appropriate, and order the company to comply with the plan or code as modified;

(3) Abrogate the order granting the company's exemption under division (A) of this sec-
tion, if the commission finds that the company has engaged in one or more material violations of
the plan or code, that the violation or violations were intentional, and that the abrogation is in the
public interest.

(G) An order issued under division (F) of this section is enforceable in the manner set
forth in section 4905.60 of the Revised Code. Any violation of such an order shall be deemed a
violation of a commission order for the purpose of section 4905.54 of the Revised Code.

4929.05 Requesting approval of alternative rate plan.

(A) As part of an application filed pursuant to section 4909.18 of the Revised Code, a
natural gas company may request approval of an alternative rate plan. After notice, investigation,
and hearing, and after determining just and reasonable rates and charges for the natural gas com-
pany pursuant to section 4909.15 of the Revised Code, the public utilities commission shall
autborize the applicant to implement an alternative rate plan if the natural gas company has made
a showing and the commission finds that both of the following conditions are met:

(1) The natural gas company is in compliance with section 4905.35 of the Revised Code
and is in substantial compliance with the policy of this state specified in section 4929.02 of the
Revised Code;

8



(2) The natural gas company is expected to continue to be in substantial compliance with
the policy of this state specified in section 4929.02 of the Revised Code after implementation of
the altemative rate plan.

(13) The applicant shall have the burden of proof under this section.

(C) No request may be made under this section prior to one hundred eighty days after the
effective date of this section.

4901:1-19-03 Waivers.

(A) The commission may waive any provision in these rules upon a motion for good
cause shown, or upon its own motion. In determining whether good cause has been shown, the
following factors, among other things, may be taken into consideration.

(1) Whether other information, which the utility would provide if the waiver is granted, is
sufficient for commission staff to effectively and efficiently review the application.

(2) Whether the information required to be filed by these rules, absent a waiver, is
relevant to the commission's consideration of whether the application is reasonable_and in the
public interest.

(3) Whether the information, which is the subject of the waiver request, is reasonably
available to the applicant from the information which it maintains or is reasonably obtainable by
the applicant.

(4) The expense to the applicant in providing the information which is the subject of a
waiver request.

(5) Whether granting of the waiver is in the public interest.

(B) Except for good cause shown, all waiver requests in an alternative rate plan case shall
be filed thirty calendar days or more before the docketing of the application with the
commission.

(C) All waiver requests in an exemption case shall be filed with the application and
served upon all parties who are also being served a copy of the application under paragraph
(B)(4) of rule 4901:1-19-04 of the Administrative Code. The applicant is encouraged to consult
with the commission staff regarding its proposed waiver requests prior to the actual filing of
these requests so as to avoid any undue delay in the processing of the application.

(D) Small natural gas companies should contact the staff of the commission of their intent
to file an alternative rate plan or an exemption application to review individual company
circumstances that support waivers and to investigate altemate filing requirements.

Case No. 96-700-GA-ORD
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TH8 PUBI:TC rM-^̂'S^3 COIvCMfiION OF O1-IIO .

kt the 1Ytakt^rt 9f tlig A^p, li^tibn of Vectre^t. )
1#n^g}r5WV )e^ of Oftto, JtttC of ^Atttliorityy.
to^r^ita^^ed.Tar^titTtirreas^th^. ) case No.o4,r^1^a^AIlt
fiatcsaqd Oiargea forOos fiovice and )
Re)aitO WtWs,

Iti thp•Matter of tkue A,ppllcation of Vectreit )
Ftiorgy'De)iY€cy of f?hio,Ine: for.Stithority )
to3vfodifgCutrreotArcoirntin^, Procedum to j CaseNo. 04421-0A-AAM
IIefer tFac),ied^ hwurted:Aiaalrtg ftorn
Compliafim with Feilmftl pipelirne SaLetp )
Requiceinetlts:

Io thetniatter.ofthw, AnlisatiM..ofvedtren
Finergp pehvety pf Qhip, Tn¢. for Antkorlty ) Case No. 04-7.94GA-AA1,+I
to eD?preCFatJ^^ic^a1 Jtat^s for it$ )
!GasFa ties..

eWsi aW • a s;. p.

The Gnmmission' c:oifsis)ering tha fib4ve eqtitlei# appticationa, liertbp iftueg
apuu'on and oaderin these matt^l "s.

APPEARANG`E&

Mclveee,%'ai}ace; &.Nuti1&.f^, by Stsinuol r- kandaazo, Oretclten 1. Fiuu,rnel,
and Dantel j,.NeiCsen, 11 Saat SKato$txemt, lZ" Plnar,t;:oltrmbras, Ohio 0215:4228, anei
Robert,Heidorn and'Tviazy janro Y6tittg, Yeekcen Cqtpoiition, P.U. Itpx 3419, .Evaayuille,
Indienrt 477U2 02m9, onbet+alf of Ve.ettw R*V Ddiverj (3fXJltto,A"tc, •

riin Petror At[bmey GeneCal of the State of Ottio,, by Duarce W. {„uqkey, $eztior
Deputy.Attorney GeneraL by,Steven'C, Noltt&e and St'ephettA. ]ieAlly, AssistptAttort^.+ys
G"etteraL'180' Bast Broad S3xee4 ColuinbttsA Olsio 43215, on beW o'f, tlseat8ff c4f t:ke pob'lie
C7Eilities Conurission of'Clhisr,

V'tuys, Satet, deyawur: and Pease> by lyt, I-f4tv4a Isetr'iok 52 1,144t Qs)+ St^et,
Columbus, Ohio+L3'L15^ on behalf of Eioncla af Ariierica irJtiiiyfast44rt&lttd.

Qmter, Willeox &9axbe^ !k}y 80'+ Siti^gh and Joho @^31Hxtt» .45 Jr2s& 5^4^'ST;^pt,
5uite 100U and. V'uzcent A. Paflsi,5U2b $radentitd elvbt[t^, [Tublliy, falsio ^3Q17, o^t otYfulf faf
Interstaie C+as Supply, Jnc, ancl Plntlade,$r*gy;: L,T:C",

ThSa ia tb eart3fy tLat:t$e lmaqea eyppaarinyYStii eh
ayqy;wto aniS odidplate teyrbdYetion of s oa" fila
QoNment dalivar tha rapular aaUYae: ot.Lysiae4w.5,

4aefinltsSanDeSa g
soevwed Af'H 1 ^,L00
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Vqtys, 5aten, Seymour and I"ease by W. JanathaYt Auey and Gte^q U. l^us§e11,,52
$. Gay Sheet, P.O. Bo% 1018; ColitmbYSi, Ohio 432161t)D8, on belial.f cl;^ fitdtvsE% l^igy
XJs^s•Ohi¢-

Bai(e Cavaneti, LI,C,1?y 1Nffiiam Adams and Dane Stin'san, 10 West Btoad 5tteeA
Sa4te 2f06; ^olumbus, Ohio 432i5, on behatf ot'Shell Energy Ser"viceg Co. L^.

Jaciinp L: Iiligdett paprattder, Obio Cottsumgre` Courie,,el, by 1^t i^btz atttljiie ^^^a,
lka@igEattt Consuxteas` Counsel, Offiee Of Hte Ol,ip C'oofiumera' eOO^ 10 '.lyW $roga
Street<CoTumbtte, Qlt`w 4321:3, oabebxlf of reetde;(%allttt7ity+ Cft-stttNexs ctf Vect€en Ifnergy,
1l'@'I,iveq of L)Itio,:li[=

tlarii4 V'leb©1t';'231West Lima,91reet<P.(1. Boic 1793, Ptttille, 47bTo 450394743 4in.
b.e^.iF pfM Par(4ees ft>z A4xdable *teem

04 i a s o b e , S23 C N e s y Fiok S t t e e t , S u i t e SRa, D e y C t m , f S k i f o 4 5 4 0 2 , s m beof of'
Cou*iiiuty tldt^t,F3urhterghip of thC Greatec T7ay'DqitAteR.

B+hri`;A [3!o;sker, IM? Cele@t1a15tieet, Stute 110s CitlcTiiiiati, Oiis1 4tftw1629,, on
pe,lteiF'fsf St^ck Eti^rpy Cttipor^ti'vit.

]ldehm ^ 6c x,osv,y, by UtchOll,. KuM, S6 Eaat :5Q?eb1h. S#lidtx Suite 1510,
Giftoinnaitl,:Ohio 4Mottb6alfa£111coe, Bic.

Ftit _:a r R[ y 01± `Pli'S PR€7CESXSINCs:

1ho app'llcant, 5^e^ i^tg^ Delivay of Wa, lxtd« ^esh^ appTlcant^ or
^p^3`)i ^ natw's1 g^ coinpany aa t^efaied by SeCNoit +19D5.68(A)nRev9sed Code; and •
a publIC titility as defined by Section 4905.02, Itevised Co..& Veelxen provides gas and
ttansporiation serv10 ta approzcimately $14,040 custamers itt Dayton and 97 othw
eoavxmnltiea tn 17 countie& itt west centtal'Ohia (Staff Sx.1, at 1): VecOea^.'s current,bm
xates were establiehed by the Corn+rdssloh.:in Case No, 91-41&-CA-AT6, Opinion;and Ottler
(February30,1992).

4ht Aprij, lfrr'24% Vectren 61ed 1n Case Nn. Q4n57:1.-GAA.IR' (Q4•Sffl) a nofiee of
int+ent to file an application for an inerease ih rates to be drarged for atattual pas servlee in
its entlte servfee area st*ct to the Jurisdiction Of the Commission. Tn i#s:nolibirof intent,.
t£ectren sequ.eqted that a test perIo:d lze estabiished beginning )anuac,y 1, 2Q04, and endittiS
I?eceaibat 81, 2U04, .in#'requested'that a date.oertain.of'March 3L ?tl.Q.4 be estab&sbed: Iir
its notice of intent, Vectren alsb requested certain waivers of the Cotnmisaion`s standard
$Hng..iequirement's. By eutty of May 12; 2004; the Commission approved the req,uested
test year and aate =Wn. The Canuni4ion also granted Vectren's request to'wai?rethe
filhtg of:Scheilules 8-7:2, ", C-8, C 9.1 •^11:1, C-113, G12.1, C-12.2, C.12:3, C-114, ThS,.
andF-l, and granteil a limited waiuer of the requirement to file'Seltiedule 8-2.$. On
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Wy 2$,2I1p4,Veclien.filed.its app]ication for authotity tq airiend its.fiW lafiffs to incieuse
charges fbr gas ser-Aee and felatesl thaiterrs: $q entry of July 7, 1004,the aatea And

dectrenFa Itpplication in Q4 5/1 was aceepted for fiiing as oElv7ay 28, 2(fD&

#n addition, Ye¢tren fUed an app)icaticui for authorityYb modify,ciirtent ac^ouritiug .
^ ttres tst tlePer ekpen^itcntes fE^ciuted at'l^ticg front coi^iJi^$ tii#tit federei, p^^5e]#ie

ety ^ta irs ^ivw, Wk421-GA-AA1^'. V^eiS. alga Gled ^st npplicatiitrt ^tc
a^ttys3r^ty tn cf^i^ge depceciatlQn a^ullt. rat^ for its gae fgcuittos 6t c^.T^o.
,^AlY1. xlies^eriiatter6 tveiztfiiisokdet^d ivithU^57t ¥^r heatutgotid det^bloit.

tlu=CC,mrsitastdu ^ianW intecvrntion to. k)ffko of tJie O)uo Consumers' colat'so
' '(^7CC)^ ^4mariurity Art^oii PartxtersJlip (CFSp), Oluo gartoers Tot .^otdabl4 ^

(f,21'i1&). Shell Snetgy SeRvic^ Cpmpany ($he11),: inteestate {^'es Supplg,: Inc. ^nter8^ter,
5t^nd Ene1'gy ^orporatlon (Stand), Alcna,lnc, {A1coa), klitiiado Etlet^y' LX G(1'lfit^d^:
Yntlti^trtal &iRegy i7sers-^7hisi (IS[)}, ahd Cdssnclg of Anterice, Ivifg:, ^^)« 7[i;4
p;^-n,^^^* aiso grar^k^r,l.uwbo^ts ta adn5(t Johq i^i,1`Saskec to grAct^ae p^ i^io ^e1m beCAa^vk
3tand, Ttmotliy L. Stewart. ta practtce ^bi`d hac ti+'fce an beludf •.of el^caar :t.dary^ames Xoung
axui RYtbert ^, f^^d4rn to pract{ce, pk4 f"w' c^ onbehalf of VeetSetH wmd ^avFd ^, Hin^e},tolt
trt.practtce prolrae vii+eonbef+alEo(c5Pa1^.

Fursuant to gertion 4904;l9, Revtsed Code, Commission miF eonduded an
lnucs.tlgafion of the matters set forth in VeeEr.ac's applteation: OnNovennier24e 2oU4RstafF
irlet(.itawtltitao.repozlo,4lnvQStigatitmv¢ItiititeGoaultissiozw tibjectismatatiastaftreport
were ted :by VecEras,. SSCC; i1?TJ; .A'IcoaR Honcia, Shell, ^AT'; €)PAE, and 7nterstate. A
prelhear7ng oonference u*as leld. on january !I~ 2005: -Oa.January 7e 2005f the attomey
examiner tssued an entrf "t schedul.ed the evlefendaxy- hearing to commence on
Febr.uary, xt: 7A0g,, aud. scki^duied ioval public hearings on January 25; ^iie Dayton^
iQhior an.d on January27, 2005, In Sidney.*Ohio, andorclered `!ectren to.pulilWlc rwtPm of °
the loca"1 pulilic liearings and the evidentiary ltearlnV The publie hearinp were itetd.as
scheduied. At tha:Daytan• public hearing,:18 public c,witnesses gave sworn testfmany, At
ltheSl[iney publtehearing; Ftve public witnesses gaYe swvrn'testimony,

On February, 4, 2DA5> a stipuiatiba was filed itt them matters. Sigaaiorles tu the'
stipulat{on.include Veetrenx staff, Honda, Interstate, Pinnaole; IED',Alcaa,Standand Shell.:
Tfie February 1,.2005 evidentlacy hearing •tvas:Continued to andheld m Febsuaq B.an¢3 9,
2005 7nltial briefs werefiled b.l. Vectren; s`t4 and OCC. Intisrstate, Fionda;lBU: and Shell
filed statements in support of the adpulation. Reply briefs were' ffied by staff, lnteratate,
Veciren, OCC, CAP, OFAS J

On three different occasions, OCC fUed memoranda of ex garte communtcaltons
with members of the C:onnuission. On February 7, :20I35^ ZJCC filed a memorandum of ex
iuarte brommunications between Ja6ne Migden•Ostrander, Consuarrers' fGounsel, and uklan

? G1P,4@ aid CAP joh+tly fiieda t'eply Gnefbitt sWeequetrt[y joPafly ivtehdrew the ieply BrieE;
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Sdrx'Oet,Qk*man of the Camm3si6n. The sµbjects of their Cn"tig$wetg #1{E: iMpC?C?r^^e
vf ette Cgy. efft^attcyr atut a 8tudy ¢ntitled gscqetfrinit^^ thePotentf^kLfc^ Frstkgp`Bffic€pncq to
^p AdciXess the hlatwA1 i'res.Cd* tn•tktatvlidweat" tvr[tt^n by ^e Ad^rtqari fq4uncal f+;^
0.4^ rfdezie Rtoooa1y O.GM) next was _aiso a
teoVwrAteckia*fla for a!tie'egy afHc3"eney and tl?a p.r^opeaed trPatoei^tbf adiand sf&
itia^getttent (DSM) ptwgtame attd the meihod4logy for dtG tecovety it^cfie^istri. t7n
Febrtio^y 13,1b05,R O_QG filed a second teeiotartdurn of a yarh omonxsisatioti bewtw
la^sftu YvII$d^n^traader enfl Lksnald h^lasp^s, Cammii^siqi%er^ C>^.P^brae^r 18;.^OQ"s, 6?4^
EOeQ 4,004 mecnsiXaedcstn of ex po-te cprntn3attfmtiott Wween. J'atfiiae fvligdma^attandet
attd O^u^ra Westac^ ^seputy ^s^rmers" t5o,u^el of t^ ^, e^ ,^t &WO&I -
O+aftxnert> :aEixi Pald 15yt[fy. IJfreerus^. cf the Comunlaaam TU steeo of t1* .
otntnlttacedQ" at the, pebruaFy" ix atul A 2005 iiteetittgs, rva.ce gWW tu the
ets^tsluz^ftaN4^s at,tlie.Pebruaiy 7,20 meetip'g.

C(bhMi(.SSTON,ItEVFU AttT[f. TSLSt'C7^YC1b1t

'fkestlpvution pro-WeB that:

(1) Tlue Companys elitipnt3wes ara^.nb longersuf"t t6ekii
rooonable cdmpao49n fpY the seruiaes Fendared ara
ttutvfOXc {1tlTp8gflt(`d.blQ.

(%J Tf <a1f parttes t5 theae ptcid&^ atgti or zlo nnt appose ihe
atipulaHoit the :oornpaciy at%a11 receive a revenue inarease: of
ffiY6 ^'1^(Ip^^ fssulting ih total annual revenues of $37df910,455r
fa ke coUeeted tlweugh the rates. if any parFg to these
proceeifings yepresentYa.g restdentlal customerb opposes the
stxputati4o the ca,mpamy sfia11 zeceive a.revenua fucarease of
$15,700,O^r resutting tn total annual revenues aE $375A1q,955;
tQ'4+e coflected thxauglx the rates,

(3) 'i'he value of 04 of Vech'en'a pmperty uaed and.taseful f'or &e
rendition nf e.ertise to its cQstpmersF determined ian ac¢strttat+ce
with. Secfiam 4909.05 and !3209.15s I{evised Cbde: aa of tfie
appruved date cet4tn.of.l^ 31-200* ts $246**

14). Tl+e c4mpeisy 1s entitled tct aii vvaA1T r,ete of retuut of $N
peccent t^fl^ditga ^ bst of long-term debt of.MAp.essent:antl a
ret4rn an,cquity 6fY0;6 peeeant.
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{5^ The rlepreciation aecruaF rates as. proposed hy staff for book
deprAeciatiom purposes shall be adopfed oud ut79aed by
Pectren.

(6) The tariff sheetsprovide Vedreu with an appartutdty to coilect'
the. total revenue specified lerein, reasonably distribute
revenue responsibility among and between, the custAmex
classsea and rate ackudnles, and.:eoutaizt rates aru} ta'ttw arid
ronditfons 3bat are reasonable and lawful ,and :shouli# be
`approved.by the Commiselon effective for alt serv.ira rendered
mand aher the cfaterthe finai tariff is filed.

(7) The company is autHorized to defer its expenses rela2ed to
complianae cvit'A the PipelineSafety Improvement Act of2tJ02.
and ttie7kkuted: States-Depart<nent of'innsporfalion Pinafi Iitufe
on Pipellne7ritegrity Managemnt In High Conseg=uenae sltteas.
incnrred ducing the #est.year.in the amountof'$4tl5,504, and to
amor4h,e the reaulting repdatory asset over a. period of five
years.

($) 1he, "any is authorized to defet. Its expenses *ated fo the,
coets of these proteedings and ta amortize ita rate tow
expenses over a peYfod of Pive years.

(9) Themmpaayis authorized to amortize the egtimateddvfar¢h 31,
2005 (4he date new ratm are assuamed Irroemented)deferred
balanceof ^x13 890 nE ckofce^ragra:a:^r(aticn^, tAe!
defetsal of wbicte was prpdiooslY authorized lry the
GommiWon, over a five -imar period. Such anuual antount is
irtduded in the revenue increase. amouat ,dtia¢ussed above. If
tltie aelualbalaticz attbe,da[e'rates:-ara3troemen(ett3s diffeent
from the estimated "balance anrrtemplaled in this caso; ffra
differetiee will be cmdited to a([ !Choim 6gible eustou,ers.over
the reohainderof the'origiual.emortizatissnp4t[od,

(40) `Fivf,company`s propased 8heet No. 51. haab8eft vaithdrawtw arid:
a r^ala^ment ^3heet IJtr. 51 bgs b4en ipserted ttt ^uKfe9Sidaid
turrehY b.:dan.cin-ded ptwisiot5s. Withttt 30 4a}.+s' IPf the
effeetSve dakevf the ocmpany's .xew rates,. t'he waqSauyY 'J"
schedule a. Transportation. Working Group (`i'tVG) rneeturg to
review and discuss.lhe issues raised by proposed Sfleet Nn. 51.
Notices of the mea4ing will be provided to sfakeholders wIto
rez(uest suchYioticx's. .In: the event Htat tldspYOe2ss:Ye^uli4 f^t ^
agreernertt of tbe'S4VG, that agree:tneh( w+ill bb Mvd with t'he
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Commission foe approval< :If ito agteement is 3re2 rhed by the
T4VGi the Aompany n+ay initlate A}iroceeding with tlie
Conunission seeking revisions to: Sheet go, 31, In the evsnt the
conpany tnttla#es a procee^iing seeking revisious, to Sheet l^Io.
51 svhleh eider xeflect carlsensus xevistpna from. $le TWG or
requesting zsv^sioua W&beet IVo. 51 aukrstanHally.s3nitlair t:a the
reYiaions es the ¢ompanypxoposed 3n tLy^ proceedin$' zo par.4y
to tbe.stipaf,atio.n ". ccmte'st or rtppa9e•surJi aaapplicafion.on
t^ie grounds tbat such revlsions to SlueetXo 51 sought klterein
amount to a proposal to increase.rates or cfirgea under Section
4909.18„ Revised Gode: The company agrees that ft will not
oppose a. hearing on any such applieaHon frled it. a hearlnf9s
requested by:a signatory partyto, this stipulation

(11) The partiea agree that Vectren sha11 implement a conservatlon
program desigued to aos"affec8vely reduce cas.tomer nsa$e.
The sonsetvatisnn prograur shaU be 1bndecl, pursuant to one of'
the following twooptiona:

(12) Option A:, Jf xl[ parties to tkese psrrceedings sign m^ ifo not,
oppose thta stipulaHon prior^ to Februacy : B, :2^ :ttia
cvnaervation program witl include bothi a lorerincome,
conservatton program,, fanded annually by-37ertmn ttuough
base rate recoverls at 3750pOD, and a broader DSM progr=
fimded amnally throughbase raterecavery at$1,254AM.

(ia) For D: tion A; the t7.SM program fiinds shall be admintstered
b a s der working ^groyg^ the:memberehip af w1^Ych fe

ted fo Ye¢hren. ^sta^f.i and any parties rcgsreseaft
tesidential °cnstomers vrkw ^rt or decSnc ktc oppase the
aki,pulation prior to Pebruary 8; It10.5: Sn'€jeat :6 fiuttier
direction or order by the Comm9ssfon,; tha' tkonserv.ation
Worldng Gmqp (CWG) w1II make tiedsions with to;
ISSM'program initiative selection and fimdiug kavela^ttitn
ttie appHeable funding parametera discussed belovr), .antl wilL
beresponsible for revleMn'g data and erltteria related to IJSlvI
proinitiative efkztivenesa De cisions oP lhe Cl?1ts s'hali be
matle by mnsensus:: The CWG shall limction to evaluate and
report onDSlvlprogram tnitiatives and.makerecommendatfona
foc theimplementation of and fimding levels for•L18EI,prograar
initiatives 9ntt the fature. The intEial fuuding lei!eL and
Bobsequer<t reoommendationa sball be applied .iri, atnono oUiar
tlring,s; permtt• Vectren to :recovet cosls Veetren reasonubly
ineurs:as-axesult tif its program.implementation a8sistarrce ahd

15



04-671-G4-AIR et al..

rbgrun avoluaiAOit a£tUntim costs'assactat?dl wil^ •thp t^ of
aiiy ^rd-paety adniitilstratm^ and srirh othet o^ aB tiiec^'V'G
mayspedif^r

(14) fhe level of fundi n̂g apiet^l'ied fcli'. the 17SM prflgram iaiill^tiqos
i^ ti,3s.9^+p^tettQri shall r. ^main in eFfect fm` a prlntary t^rui 4f
thrge yoets<.eontisiuittg qn g frear-torygaX bdstsaafter thq ptliarj"
t♦ê.̂̂ •aF̂ ,^̂ ê-nE `̂ .ats^n -̂+`o' tii' r th_in$ĉnnî̂ Wa,yrqy^y âyYt̂ t̂î^̂y^a,̂,,;;d̂ o"^

Y^ prLllp^^ ternt aitLL'd.nnlWlly LLt^rw{}Gir ^,rYY^x ^I.I1W )s,Wt^p

u. rVort t(i tlte CanfanB8lpr¢ on !hu MHt effoErvoltesg of the
US^ pgogiactt.in3tiapve^ 7Chls ralwrk^hall frccTiide a z^C^

"' i^i2uL progeari,n aw:fiawes oAwt(,a unpaa{ of ttvo
paspn* of•wltich is to provide Me C4 amiisafm vvidu
izr£oreng.tip^ Ot w)ACh tp bMW gi 4,WXQ#: t{# Mrhpiti
M^prpgKam wiaovos of 8ttsfs#+s1 tYtoao ftiopoet u
At'e itwffectfm Tf the eoalt<siseion desremsea tlaa, loel a
fultd#^tg, tlta roinpat.iq ggr¢gs Sb ir*e&fttA r[esAtiYt iddec to
retteck the ^mduc@d h+nding le3reL Ttua CWG' alW rteWPe6 the
zight tCr recjnest ^au+iaisswn apfftoval lbi atfdi."86x,a1 fuoftg
antl a «i"a.ridIng tunaing ^> r^tutd;n^
«td^deratCaal• uE Isas^ ^vertu^f ^ the ^ t^ i^tup t^o
s,obnaa ?he Mo' &ha11 *4*k uigoad fattl.i tO pt4vicU. the
Otommission: wttli such ooer infr}raiiation as, the 6bmlssfon
may r.easoriaFrly.io.quest ftir purposo. Of evaluAtlft t'X* DW
pragrann inft[aHv.e^

C15^ i7pizon Es. kB any party to dot grade^ i'epteSenlCUng
residentia! sdst6nYersctpposes tki^ stipu[adoii, t^ cat^9ertrakian
pra^gram Wi#t. be a loNS-3ncotne coXteatvaayoti pc6g^am, i^in{ted
annually hj Srect^exi through 6'aO rate tecUvory at li1.1001dFiA•
This low^ncome conserVaflcmgi4gram svlu 1^e mudeted ore dte
eAsting program ^u^ialed Iiy Ve^aert. AllOCatio0 of fnnd's and
program :design w(1 be !#iy deterrniiied ky Vectrai; staA
and a'ny parHes. to these proeeed+ngs' z epresonting residential
rustouJers te*lta sign rnr ilecline Yn, oppose tkis st9piilafion prtar
o Februar.y g; 3005:

(16) For o!p'don B, ft L-vel of fiavding,shalC temain at#he $1,1©D,pR1Y
lavel until snrls 6pe aa Vectren files an applieatibn for
approval, of a el!ange in its base rate8.

(iJ) In no svent shdll Vecffett 1.?ave tLn ubligatiofi to continue
fnnding the conservation: program cHitlhout a
contemporatieou.s, iG11 and fair opportunity to recover the cost
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of suah fundiag ttsrough. its base rates or otlcst eorriperwatory
I'eeo'Very'ntw'haninm

(k$) Vethett Wlll ad8pt it8 bill forctia by IsTovenber 2005k to zeflecf
the total amounts aetually due for customers tnr fhe OWf)iad
erid one=sixth paye9ieeE p7ens. Peridiag the.regrugra^attn^
r^essar.y to arhieve this reaUlf, Veahrsl wiR fnforrt *nL,Eh3rd
IaXh-a1 Plart,,cni;tomers of the amoxrnC tl^ey owe esh >rtont^bs
by alternatz cvritten, metho3. Vechttc wllt arork: with staff ke>
clarify the consnmpntcaiinns provided to eorftaac,ers tefating to
bothpaKrnentpla:ss.

(19) Tn, fim :near h.̂ rm, Vecivn wiIl work with ataff to ¢Rvetop a
pta" to p'ronide 5tarf with gaine da)r aetass^ te, speolfi'ed.
sarr<ple$ of eustonier calls made trr Vectren`s Ct>Biamer Call
CeriEet for staff tiionitortng purpo5es.

(10) Vecbvn awiIl tna3le' residentlal 'riistomer b3lls avaYl2ble apor<,
lequesk5rt large;psic[t foracraEas stxmt aspcacticebly'poytilble.

'I'ha eomputt s,..- nsed iarlffy 'Veqtte^x Energy d3c9ii^wer.^! pf'
f7hio, 7rt4. ^atiff^tir Crrs +3eexak&, FT.TC(3 lt1s. r, atfd a
propiase(t CarifE Oftts'inc1Uded titeraier,should ba alspiovad.

(22) 't'he ,CCmpaiijr an,t other par[les +agree to tai}ltdraw their
ofijwooss to tlie staf#g'eporL

(25) The compmy wtlf noHfy all of ii8 custonters of tbe it[.at'QSSe in
ratre:qbp xoeans qf a bill insert..

Ii11VIEW CIp x'bi8 S1'IPITL:ATIOIxf

04-00, Ahitl Admintstrali'va CaCla (l7uk.C ), aUS#h9^ ^aarrti{gs tq
^^ssn pt^ to eriter into sHppianons. AltkarugCt rkx *Qqgat the
Cetkwwo"t1io tCrii;?s #f spStY an agr4Cm2flf v(? HoCOXdEtt a>bs.ts'ow 1yki^.1lt, ^pgi^`

's' Cvsli9gt V. P(tb,ldkl. CRrtltn (1§Q?)^ Qbta St3i^ 1p+9, at i.'2^r̂ ^ ^^ ^t FO, •
f^ ^ulni^t. (1^7$) 55 Ohio 5t.^t 1^. x[ttA con^ejit is pai^i^azlg ^lid ^ the

atipi3^iit^ 1;9 iuifippol^ bq anq peiqr atd :resolves a^l 1.9s^1a4 pr"'esanfesl(r^'d^ ptaa^^d'iiig
iii ;44eA1t is nffered.

Ilbp statidard ofrevieW for: cozt,4deriag tha reas41iablefiess ola atipr^titai b^s bea(
s19.sA8sed 3r+. a Yiwhbe:X of prior CqmtWasion 13roceedusgs. SCe,. e,K., CJriefliiYrtrf W+ct'
E(a€rja Cwqm ,Cfl^e I+To 41-410-'pL-ATR {Aptri] 14, 1454}) iN[gt" . RB&&Ctue' Telkphw

^J^ C 88a o. 02-30 TI'-AI+1 (WarCit 3t1r 1004)S O(tfo E,'dieO eQ,Yiqpd{yr S:'a6& Xu 41-
6^-ET^IM at a1, (f7^mber 3tS; 194;3)t !~.l"ep>'tand E[ertrlc I^Iriminqti'ai8 Cos,ipaq, Case No:
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^ u,uf tte^orrl^ ( i^rn^ i^nE}<^^e^tatsmtnt aj'Ar^"Wi7aEr Ua_ts. ^ 3q, i9$4); A

^v.: S^k^1.^'I^EL.LTAT^bvembe 26;1965}, Ttig tiltdote Jssuo f5t oig' abn@ldatatisat is
Ht1YetXtor t^ ag5^iiedtt^ivli{cn errbodies canstdera.bte tutq dnd 0ft^ir.k7ay th-q. sig"ttiry,+
p^re^^ ^^onable ^d s^vWd ^ adc^p^ Tn ozs^dftitlg ti^. s,P ^
^p^t4ntsr ttie Ca^llissibn hes t^ed tlkz folTowirig cH^tia;

(ti) Ts fhe` setktomeni a produA of serious baegaitrft•smortg
rapable,:kemwtedg"tsle pmrties^

.(2) Daes the sekqement, as a padiage; henefit ratepayrrs and the
pu6lic interest?

(3j Dogs the sattlenentpackage vtol.a{ta anx im?urtgntxVAlatq=y
ptu[op1e ot practice?

^se ^tda StiFfre^Ad Coo# H* ohdooed dw"Cou'kri"WA "^ aBittg tlie
^critt^ tc^^^aJ* 9^to itt * tctat^c ^ono^; to tratc^a^s azul ^,^ ukilia^ 1fad^3^
^'ritrg^ t:bi,slt^e^s ^7hlo Power Ga. 'a, ^ Uta Cmnfn. ^ St•M 59IY f^ltfiig
^ttrtsYtiftt►s " r supr^,'at ^26}. f►i^ ckft+^t.^tatad i#^ tI4^?^sd ^t 41,'i4 ^s^ie€^^as^okt' »AY,

su^rtt^^c^toti t^kerAn^ afa at?pt^tit!s, oen tlic4i^s tlt6si}^tWtittaki 4MI+oEE

^^ argued tkis.k tkt^ stipulatiort, Was not a product o,f liargGinirng ,amoag
kna^vTkddg^atile patti^ T^causs ^ ef tl5e sig^atorp pattt^,4 rept^sent the i$tareat uf
^esidential ciietomers, aiicl i^ repk^sentatives RE I^iglt ^r mfddl^fm^cah,e ^eaidentlaf
^suaYess. estbet si^ted, or dectttted:t^i opposc, the attpratadoz^ ptxraher, c^ dsidas ^t
tha ^cxdzi^me ct^tt?t^ra ^vho ate r^ok +^ppnsatg ttu: sNp^t^tiatt ^ ztot cliisectt^r
t^preseutt}1g. ^ ixttsrest of ts^ideiitiab ^ustd.aiers or lo^ atu^om^ ^ast^mer8^ 7^ t^

ies'U+at s^rve ]o^Sktcot^E tustitilters^ X{ectrsp arg^te^ ttmt fher^ is rAO:requ aemenY
!t a tup^aaitative c^Parry ^pecKfie ttustontefi clasa suppoit:oc tiotappoaea ^pt^attozrin

rnci^er far ttils standaxd to bQ met .nacldtioty: yectrerr etaitt^ that estab^ishing sus^t a
x+etfutreua'nt'woutd emps^txer any individual a^tezvgn4r to a Commiss^ion paoceederrg tlaat
ia t^CB 8ole: rCPSeaelltaflVeof a c^StULlCK ^ tfy ^CO^l'^ ^;eaF011a^[e`5t^plt^attoII•}CO^ag^:t6:its

den^ands: Staff argued that the signafor^ parties represent a diverse group• of interesta
artd krave been actively iixvolved:iz^ regulatory matt€rs before the CbmadasROn #or maxy
years. Staff also clafms that the signato^+ parties are. knowledgeable, •as. tfue^ have
parttcipated in. extensIve diseovery 3n preparing for'these cases. Based on our three-^arnng
utarrd^d' of xev3ewr we fuYd tiwt the frcst aiterionF that the proczss ^mvaY+ed serious
bargalning by lmowledgeabte; capable ^at8es i.s met, A sevieer of ttie :teuns op the
stipatlatioac; and the sctiedules and :tarif(a. attacfieci dtereto! show that .all the p.arties
engaged in comprelensive negoEationa prior to signing the agreetttent. There 'Ls no
xequikement that any partieular part[es execute stipulations (n ocder for the first pr" a[
the test for stiputations to be met. Legal flaws and any lack of betteflt cotrfPxred b)r a
stipiilation will be considered uncler tlve otCw twai prortga• of t'he tesk In additPptt, the
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paTti@s i;iSYOlved wet Iawz3de4gealil8 p to #i}e iesites, kavutg plaftieipaW itk 3tlkineXito
Wea befoio h'o Goft-tsaloCi fii the paot, ixteli^cNktg tirimatoutt prlo t^s iAYOlXmg xatis
isAco., l;tifiu,o, 4ve notp thaY kS+*o ;groups itot'o_pposli,g#11e stiptil^kiqa ttirlztcie Q^^ and
C.̀O, reprziYentativea of 1oW4neofn05 resisletikial grsliip8 direcpy affctked b}r tf* etipt6tion.
AccordingT^, we fihd tli&t tCio Aist criterion flasbeen met.

With reap eCt tq tlte.aacotid .Criterim ()^COdit.#4 tha t the sti1St11mhott iikovideA littte
boef,it to i•esld'entiaX i'etepayer:4lieaW the ratepuy+m' c,osts tvillli,paewt-t pstiW gg9
^appUe&,. ^C a7au sl2ittta t`hat ttu! revetiYte tiistt^atioa be^gts tk^nspS^rt^aikrrt;^
by #1(oEaYi^ additioflal cost8 to zesldkntivl cuetoitierar aniL ai,way CYo#t ftk}gpoitadcrn
Cumr;ter% !4yatliuut afty , aupp4rt foiC this $hi"ft. CW roiiteikds tljat residlahtWoust4iiters
receiv.e 'nb. d7rect beneilk fioM {?ptum Ti of the sklpulatipn la^caia8e fl^ pzo um is very
littdteti 9n istaggririhrde: E7CG ^1so dai^ th0t theYe Te no benetit to residentlal cuatomers
firam'the^s,sttiu$awal of V'^en proposed sheet DIo 51: Whicla.iaatposea fighter rontmis.aa
tramp.ortatism .cuatAmera Vecmm Argm zhat t1+e stipulaUm provides an'opp artunitr.fszr
tha sxnmpany ko eazaY.a: aeaaonable.neturrt. Q^ 3kt tnveskmenr i^ectreAC a^eo t fa^s d+at ti^
skipuYation pzstvtdes for gre^dy expaniked funding for loav ixtoome eonseruakio n:programs
mekes;large print 61i1s availebT.e i^ stght:lqtipaired Natomers .and Batisfaclartip xascilatea::a1^
so^ner aervica rela^k^d xee0aune^daticliis made iu fhe stafFraportr ^ectren:alea olaiRns
^at the proposaia contained in ^ wittidrakvh Mark#f Stie^ 13v. ^1 wt+ulr^ 4ave zuo eifect
because Htey aze witlldrawn gtaff clakri^ thak thc zevenue:ass^auent to t^ie! resicCenHal
clasa doesnotmake.the atlpulaNtm unreesonabTe^ecauae thz zevenueassfgnmentaet #vrth
in k1^e stigulat^on is vexpsiudlat to w3^atatat# recomrnended izti the eta^report: 9taff also

isstses xeeommendesi by
contends ihaY.anatkner benegt to the stlpuIatianis:thahiY addcessea auiiiiple:rate and tar^ff

stafd in the sta£f reportw incTudin^ a new groneas tnr s^E Yo
moattor eustamer ca11a ta ^ectren : iiectren also ,agreed to afisvslp aeidress,
nomiaation aacl batanang issues_us an upcomtng procesa t6rougft: ^G. SNs #ku! that.
the stipulation atsa meefs ttue .seoonci exlterton. ^ta m packagei it advancea the ^blfe
interest by'resali+ing aik iasuea raiaeci in tftis proceedit^ without incucrtng'}lte time atd
expeuse of .extrs^sive 4itigat on Although the atipulatiore inctudea a rate inerease for all
oustomerg, the inerease wili a11ow 3he eompany tke npporluntty too toover expenaes ertid.
ma3ntain seiviee, quality:. Farther as noted bp Veclren. and staff, tt^. shpulaifon ^
bI11Tngitt a Iarga,print7ormatavallableforSdeefren:eastom ers,atrissue raiscd d4tiicputslk
hearii% and provides a new process for staff to monitor cns'tossrea calls mWe trr Wdren.
C7lCC' hetd atgued in ita brief thuFthe provisitm. aYn the stipulation for Tatge pfTtrt billing
formats isvegue and should be based on established staud'ards. We bel°iewe itmf t1Ye.
proviaYott. of the s8pulatfon wffi be adventageaus to numerous visually bnpaired
aastomers. rn addition, tlre stipulation .pnrovides for amvapaoded tonserva{ivst,, progtam
which w'i1lb.efunded annuAyUv Vedren ihroughbase rate recove^y and Ihe aIlocotiare of
funds anttprogram.designyuill ii-jointly deteradned.b^ Vectrecy sfaff; ^ 4P; andbFAH.

OGCarguesthat tke stipulation shauld not be approved,or should be nmqdiW d. ue
to various inadequacies in "the DSM progranr, In parHcular t1ie funtliilg, .lgve]. 4o
tollaborative pro¢ess managing the. program, and the alasa pf euatarrtei;a eligible fpr tlre.
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grogYamc ^CC has submitted thmugh testGmony at Efie •keatittg i:ut[al lirief,'relsly brief
anti ^ti pgrte discassioes with iwo CaaaniasIrnt^rs Hiat this itaeo ehould be atiliz^d by ktie
C^on tQ e^hFace a I151yt pra^ram offeied by t7CC tl^ ca4iildt in ii^ o^iiutp^ oE
t5^^ tVttnL^ss ^p^ale^. 1i^ the g1^ly me^ns ^i reduco clistomor Ift11a ri(fW ai141 ^S $t^
fot^atil^ tuture '(Q^^ Ex. t atS-6)• 41CC ^ut^s 'that t^g pragraas =eCaminehd^t by!
csit^ie^ C,t3iizaiez 'w;^ld re^dute partTaipating it:eitlential tvstot^+er ^ fn the titutt^-rriti.
anii betteHt all eustomers by loweruxg de mand in the lar[^ xun (fd: aE 7^. E^ offer^d iita
xepart of The ilmeriican Conntil fan: un. Shergy Hffuietit F.^onorny (ACi;IIS^ (Id. ai
Attadtimettiki):as a studyHsatfound'thelser<eii>aufa I1SX+Ipro^ram.fhat ^srnpass^s(

^the mtdYaestregion inoluded the reductiionof rvhd coat8 and by 9u1§•meaatie c^ald
prevent the Yoss of industry and jobsfrone the nmidWitnm ^onxoon f2os10's1 tl^at
based on a 20year avtraKe Hfe of "er" efHpency mmaaprm rca4dettttal acistom'ee8 Wa
pay only a fraction of the investaiei% wliile "pipg lmpmved covC'ork kWiy, ic4;eaotl
health en^ safety, tu$h?r ptrrp?ekY v,alues; and betEer contevl trf gap epsk^:. 'Wikn^
C°i^onza* fvrtherpastulaiod that Vkctiten b?oei.ts by better sy8tetn utill?al(tpt+,3eAutEienr of

illi*ebax ^c^i,ses, sktd ltost^p^ ^as ia^f^agkei+etwrg ifiX^faz^ettt$, ^ht• af T^, t^CG
r^as^nd^ti tnat tki^ ^ efRcie^ b„d^ee foi ^sldenaal a^tf,iuie^ 1^ a^r f^ t^^
itgx# Fttttx y^s it $i,b,$3.A.^S,T, pttd;56 5 millltifii, ^ez;iively, ^^+.^^t txr ^tij^
^t^ kTeitth4naat4bn.pro^taa3rtt (It( 8^fi^^ ^^ ^t p^^sodi♦ ^1labdra^+^p^.
a a14.$?'o1t13 of ^^4t st^c^oXdcrs, £Gi^ e^yzing, t^igrii^^i sftd f^iK^t[#t^ t1^etxi^^ A,^
fztipl^#+^ttaticxiiof tFu b^1F%t^+ru^a'iirr (td at 1^-.^3j.

t^ liss alsia c^i?iied kh^t f11^ sapi^TatiGii ^o-Tolak^ ` rmnk.l _ _..
^ in ^at'utw eceta^ of kho flbit^ R^iskd Code. ^^ ^ ^i.k t* 14
coqwvgtlatt. fIAditig idi not jm- artd rosou'tilile. as t6qideeed untT-t Sft6ttms Ift;
M.19,12EeIsedCttt(e, tY^@ k it dflEs sicst ^tklAi efflCien^yyk sufficieitay; and a#: Sy
^il^lie tktility fe eilt^,es slsitdard fouikd an $ec;iqh +1909,'152, Xe'u^iBeti Code; a^ftt St
^adeti^ the p4licy pxotrok%^g tanservatjm f4+utd YnSect(otw 0,0.70 w ^9(^(A^ .
(4); ?WWOed Godea rOC 4ilms that the tt.+at ^as cos^no^ityiAs.^
hig(t, ttidt^t»t^,cs areMavht^ shff•i^yiltypapiitg t^ta gas bi11s; tit^'t^^v^o.l^ f^s
k^ 8^^hott foE ehesgy a*fieieitcy^ ig uiadecjctRke, axtd tlrak t:onerg,y $Oc•iCncy
6dmugFis A lortelated byy ktlW 9ect4ons OX arvba #hafi il^^aion must promote
t^ 1hY?liferati.oAn of eneegy^fi^iest^ twia-o10g,es akid Cant.ractonCklttough the funding of
0104y°ef$a.olCy progre" F,,in,all.yrC)GG asg^tes 3hat tk^;stipu[atlofl violatea 4ve p,xoeesa

M
becadae it reqeires 'signatory partiea ^to eutie,adet kheir ri^ht to peTtinn the

missiod fof• additionaCCutidfngdutang a three-yesi'time period., ?OtC daixns^.t'hat"
provisioac.vnreasonkly1lmite sigaatory parties and the Commission frmn puisrSng mst,
effective. additiona to and !complaInts related to the Tevel of enera ef$denaypro.grams in
ft future, o4C argues that in the fukure ik may find it neressary to fi7e a complaint as fo
setvice insistltig that enetgy ef'Belencyaseasutea are iecessary for the Iiealth and salety:of
tssiti#esit[ai custoMersandsucfiacomplaint *ould be foredoaedundeetlie stipuiation.
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Vectcen currantly.lxas a weafherizaEion program funded at $1MOit4 par year (W
B3c.1 aF Sg). The mmpa^^y à application proposed to ,xaise tbaklarel ta^ $G7,^,(I^Et per yearx
The stiip.nlation incluYed an OpNon A that, becazne: ef4ea'tive oniy if aii:partiea Yv Ehq

raoeetlinga signed'or did not oppose t)tis stipulaiion; the coneervation Piiogtam woatd
ve uaeluded both a low-income conserva#ion program4 funded apnnnaUyy b aferh^x

ânnuslly(hrougll base rate recouegyat'$7^;900i and •a ^iroader 1SV1 prograa^. ^irn^ed
ihmW,ti.base rate recovery at $1,250,000. The.DS`l^tprogram fundffwould be administered
by a sfakelro'Ider w^ldng group. consisting of Vechen, staff, and any parNes representing
r•esidentiaL customers who signed or decllned to oppose: the stipulation. flpiioiY B ot the
s8pulEitioa became aperative when OCC, relxresen4ing residenfial cnatomers,<oPPased the
SiVuila{ion. Ths•Opiioc &conservation pragram:is.a lrnv inenme conaervaitionpsogram,
funded, annnally'bp Vecfren• 4luough base raUcrecovery at $1,100M This Iaw inmace
cwmservation Progrartti is to be modeled on the existing fitndeet by Vectren;.
allomtianef funds: and progm d+esigp azill baJOin}ly de^r ^by Vech^en„ slaffa <rnd
aly latd'es to tRase promedinV representing restdeabal. eustomera who si cr

' e.levelrTeclined Yo• appose ilsls stipula"tion,'in .tbis:caseR CAP atrd OP21B. Option 9 keep
c5f •fiinding at 1He $'1.'IOD;UD^ level tuilil aunis, time as Veeren• Aies an app
appiroval 6f a altange inits base raEes:

Staff wthcess Puican aestiHed that this level iof conservation spendtitj^ is tomparabl'a
to :tltat of the other.laW hxal. disiribuL9on companies in Ohio (5YafP Bx-, I at.3); Staff
torttrer xotes ibat the ineiusiim of $1.1 milllon 4n base raEes ?s wme than: six timeffi t'ba
eorrent aelual spending level, and in haditional ratemaking 6eruis, is ronsidered a*iaut-o^f
tesYwyW adjpsbrenf. 5taff w[(ness Puican stated that ft oulof-tesi-.yw aqusbaent

;requites .a rgaabnable baeis for establisb4 ft amount cusiornera woutd be ,dmrd, for
ohwNVaeWn oTandi{ures :(91aif'Sx. 3 at 3). Slaff argaes: that as an out^o&fesl!"
gd1itsor066 pKyre ghould be heightened aati[tiny of the spendln$1qvele.- $taff ma
PZ^k si_rt±^ ^CwiSn^ Gonz^lez adantted tbathe lurtdng{ ¢one.a 9^?^bene^ftE s^d)r as^
y+'^t^1.0 4ts^v^i)itn p^^ran^ that crortlsi be rmpl.^te^ by v^t t+7^4 l^. 110^:
`^r,1TI ^i 94, ragi ^n+i 51^^ klYe^^ ^ iu3 ^as^ t{s cqnr]^3d^ Cliet ltce s^F^d^^ ^^^f^^ 12^
r^+and$[^d 6y #luz^a^ussqon utleVUlsprdpnsadbyOCC.

Vecsr^n eult^ifs t1^ai ilt^ L)CC ^Srog^in should not be implelnt^ketY vkr^htal^ ^
Y^4^tl^ cost beie&x Study as ^ comgariy has a7tperu^tcGd # cl^cl^lin¢ )i^ av^r'age
res"idesttna! iisage IFizr M.alty, years wkuie ga#•piic^s #iave been rm ft1W iu, bath, ^+oY+?irtat
abcC at^ilu►e teruls^, V;ictteit a^erls tt^^natucal ges aupplied ^ee^Yc pMk*-Wis #twe m
(argek di'ivEt af 2ionAft0it res)dt^ttitil tp^t4umer usx^ aAd. n'otkl?3 t4utiiti" to ltea*
tinfluerlo narT" deu,aod ta a^ceal^c deg3ree than My- r^diis[iot^ i^ 4e^axtd itt t^
xe&iderifial daa9 of txiu mtitpany ^dug to apragKam. VeoUen•and the $t^ a+^n4airr
ftt dIFG ltes fail'eid 6 lipmonatrate entpirieall^ ti5gtita p^o^iusal ft5r*17^ipt p^,rgm
^+pirTtl mu1t 9^ c1o@ savin^ far ^Cort^rs. Further, b^.s.on ^tan$ord of reviaw:u'k
^dptil^tici^.4C^ 1^a9'?^t^cEVide,d ^ttHci^tt jps#1fi^pi^t fYr t^e Co.t4#*sictWt^ ot
/#iodr'iYtlie shlln)a[iori. Vgah'en exid staff $)so qoqte0d fhat t114 stlpolaticplt doessWt %vlA, te:
ariy "uiaqoryprinciple or practice embodied in 4he 12z`.vised Cod4. '
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We :believe tfre itipulation meets the tliird criterion as it does not violate any
ienpoatantregulatory prindpte or practice. 7nfact, we find the OcC.dauns of violat3ot[ of
statutory polfcies and prindpYes to be samewhatdisingenuous. 1?CC has dteel to a poiicy
statement in the gas aiternative regulation statute, Seetion 4929.02(AX4), Revised`Code,
and a poHcy statement in an elediic pridng gtatate, Section +f905.9^,. 2fevised C'ode, as a
basis that the stipulation,contravenes tlatpolicy of the sEate: Neftlw seeti'on is appHcabie
to the iietecxnination of whether the aflpulated DSM progcam 3s inconsistenf: with
regulata^ poHcy or prindpl^, Stmilarly, neither the effctencyg suffidency; a^ adesaq:
^of pub$c utility fadlitiea requIreme^its !n Seelian 4^.152^ Revised f ade, :nor ^
^aroeeiitual requtsements deGtteated tm ^edions 1904,3& atud 49(14.f^J, Rev3se^ Gode,:are
relevant to the reasonableness :of a USYvI pmgram Under tha sCipulaliory ^Feehext w7i1

aa Yridti funxtin^ sfiall rettuitt st tl^espaeiHrally umdertake a aonservation pxogram for w
$I,lUD^QOâ ,level ^ntll aach t7me tfectm files an appjicaation #ora^vpr6val of a cltiange irt
i1a tia^ ratcst A^ding Na tlie sHpttla6on, the forfkae locv btiiiom^ rorisecwatiem

e ^oindy determint^[ by the Gfunds, oottsprLsed of VerEren, staff, CAP ^program w11Y'b CW.
^lR.4B. The etfergy aonservation efforts in tlie stipulatioa pmmb}e en^ tu}iptu^.a^
conservatwn of energy and a reduction iR th^e gmwFh^ rate of enmr pw^s{u^i#ti ^l
pirotnofe ecmnorntc efficCencies. OCC`s arguments are focpsed on tltelevet ot ftntdiog,
clafming tha( it is insaffieierit: Such a tiaim does not rnake tlte eaer^ ^seLV^tt^
grodigions tn tio stip^ilation violate any re$ilatorq,poL'cTes or^xrincip2gs, e^lst^,fiitd m^
7nerit in CJ^CC'e ^aini that t1r^ stipuiation violates'ike dae ftrp^as
0GC'e and th^ Comtrtiiss^icm's abllfftwy to proW. resPder.S^ ^45tert^ tV^ "uu
ettgintage fhe+C4VG wour,ageft CWG tacwordinai'e9ta effqrie wi}hitf.cat,g,ovWWW;rt w
avuid duplisatiy^n of prq^Iund3tg antl'to inereaeg-.ieffiri^.t^fth^pico^,

QC's ^fforts tu teYeTupb5M prngcam are levdeble< but ugi{er 4 e2.sMtb<
C3CC's pmposal In this ose does not warsan€ flncung tli^ 4tipafat^ pro^i^t t^ be -
nt^i:e^gooable. -ĝCC wiptess Gonaatez aclmdwYedged itaat I^+e'woWef ti_e moomm
thQ#3YOWd rEati4ie able to poChapate'in the prorains (li. S(1.4t 54), AAdiwaP#Odpattt$
wo^idbepaybig htgt^ar ^^ te suitst$^e the pmgrartL in irwdor to ^tefef t^e adppl^ci^t
t?^die pr4grari>r t^ would'?^ed h+ tinsl net-et^aa,t^ betie^it^ at^1tt S^ tasa d^ 1^s^bf
^qget?e^tana[ysis,rexdgkatl,e,asctle^voE 1^ttEf^r,j^Cizktp^#ea.^u^iit4gli^tere3(a?t^S^lt
the ^C^ irepoftr that ^ the I^Ntp^°^^ti;o sub&tati^alty i^paet dedtat^d,:sibiilair
^1^ pi^e^ixtiuakX3e fuys7^ttited tht4^xgltiatzt G3htQ sitd tlte zest of ttw thidwqsL ^^t
s^o aXd be ^aik tp liitpi^ t1+e ^5^e^m cat ^Wre'c fIWp.4y4's whft t`he* i§ ua:cre"le
baels tl^t, f^t I^iTatfoh, th¢ >^pmgrer^ wou(d tesWt 3#i the eWboznfe liaaie,8.dsrefaerOnced

^ W^ be!(e^e that eatabllShing a eo3isetvetfod,prtFgt'am fvttditig,levelbf ztutre than
4 t1^s cu^rentactuaf level, end btex^as oE d,e average spasdtn^ Teve^s tI^e.pther latge
^9,ut^t^Re iii C}hio, is moie thae^easonabl^.

C)C`C bad 48'od that tPe. ConmisSioit ehould fn.od9fy tts. critetrta, used fbr
epptovixig parhal atipulAhonB ets.d YPqutre ,edditional tests to dete#ti'fim that the
6tfpuWoii is fa3r and addresse& the dae process rlghts ot oppOnents ta setHements, We
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6ud no merit in OGCs a;giime3d that the Cornmissio5<ti should at this tima tnodiCy its
establlshed cGiteria: on, the apftuval. of StiptiTat(on"s. Aa tve bave previously zwtecf, the
Qbio gupreiMe Court ltas el?cTorsed the Cotiuni.selon's.anafysis pf tihe seasonableness of
stipuletiona using dhe$e tluee x[iteria to Molve isawes in a manner eeonaow to rate
payera and public utilit3es. We- helieve that our tFiree-pronged test :rontiinues to be a
teaeoxrable, Iatr, and baia^ .appro^elt dtat• pnzvid,es all pazfies with an established
^da^d th$c^z^he tis0d tn te^tilve is^ue^ Sn all ptoteedingd befoi'e tht>Commt§ston.

Ct?.S1'OMi----- ....

Under :the,stipulation, the customer cltarge Ittaeases fzom KA© to $7:00. OCC
argued. that the inc[ease in the ¢usWiner chargei as part of the stipulation, creates rate
shock and is against ttre prlxuiple oPgcadualismand past Commissi'on,praotitek According
taQC thesuacomer bbarge slwuldbe maiintained at.its cuerent rate or, Yn the alternative,,
shouldlitYdted ta no more tliatc:$6•0A. Oc.•iC :claimed that it reviettted the austoaAet
dmrp requeats of gas utllities andr inei'ght previous cases, ifuriii,g the last IS1ears, the
incs'ease:in #Fis. case ia a'Imost three times gxeater :than the next largest- customer oharge
perceixtage r.eooumwtded, by sta#P 4kCC cfaims than the Comnvsslon has adhered.to
prinaPlea ,of graduaissm.la sett)ng ratea v.nd that tfre proposed rate wauld regresent the
htgTiest.eustomereharge for an I:DC 3n QXiiw. 41lWo

r
ing tl^at Vertrzrc l^as nothad

an ITY..e9^ in.its casto^ner charge for the prevtous 12y axsCrCC sHll v3awa ttre atlpala3ed
inereaseas excessive. Vectcec argues fttthe,eustomer chargepropOsed in:t'hes'bpulsitkm
reflect's a .compromtse of poaitfons: talaen with segard. to the respective custouter 45arSo
ca'Tcuiations as well as the terms of the eettl^packageeatren ^laims tItat the
proposed ccaatomer ct^azpe is reasonable when apairat. the lehpk&, oflime sinca #he
cfiarge yvas ]ast moilified^ the adjustmeata beiag made to otb^ areas of. tlie: c^iipan^'s
rates, coats of servise assodated with servin^ customers, the degree of rhattge
custamer ehacge: will intposa snd market facfors. V.ectren aleo argueg pliat: whil^
c^stomer ebar^e see&s tu ramver the.customexx casfs, allfixed dernanti wstg aiiti a p+srtio.i^
of the customer msts are still being recovexed voliintehi^Fall^ baaiY^ ae ffi^ voliu¢^ti3^^:

•nE ftsard. 'cdsts that creates .custoiner. bill end eou?lsan^ ^ti,^@' vdl$tIlii^,
^4md mdin^; to Veclrert, at the $9.i1Q levey Vectren oniy re^c^ 32 of iCs ^d.
i ustorner eossta rhrt,ugh tre axed cuseo xer sharge Vicetrgti ar_ ifiek^tl^ zust^ir
ehat^e partrauy aadrogaes tl-e defieteiycyia eucrenf rate dsslgnMetlwdd7§$Y: V^eperF a4
argta s tlsat CMs aiguinent is wrong tliatit is diYHcult tu jus* a 79 peteeu,tiiisz,teW td
tltc custotner charge ia light of tfre fact tNat the aompany`s euporus" only #natees8d o`ite
percent Vectren argues tbat tws is shortsighted as exErcisnng exfroft control shtfutd upt,
be a valtd basis for retusing to mtsve toward cost-based rabes; To adtlikion,'Vea{ten atguee
that the re^rd stwws ttiat its austomus costs were 200 to 3iliS pertat hioer th8ct .E^
eurreht res3dential customer' charge Veeh'en also claims that maintpinu}g tikte ^"otpe
charge at its current level violates the goals of' faireess, consgtvatlon oF tespur(^n [ate
stabltityt and gradualisny. Vecroten, ciair.its that if tlre: custotne' t'h" 4i,^ )iaZt e' t: #te
fixed custonter.coetswoiild]save tabe3nduded in the volumetria digHbotf§tt fltA;$'pqa_nd
customers with Irigh monthly usage would $ubsittize cusfoftr8 with low monthly cuaga.

23



04r571,GA-,AlRet a1. -15-

vec(refl, a]so ciainis that tht emtep'f of gradualism imV7ies some mocenrent toward costs;
wvheteas a,ainta+MUtig ttte•earrent e;astomer 2herge impkesnornove<nesct foward eust.

Ifi !ts app.L'cation, VtcEren. sought io increw, d* r99denW cost(ixsr el+srge ttp tp
Ma. J%its aUiyois, sieff dotsrmined litat.a castomerdwge9f$txSOwBS`^^5tif+ed IYxder
*-e sftptila" the cnstomer charge is' tnrreased to $x:oo. Wg belteae ttW 40 .inaea6e itt
the tesidehtiai cvstotner charge, as part of the stipulatlowy is reasonable. We note that
f).CC does not objectto a ectstomex el+arge, only the amoudt' of fhe eharV. We alsd note
•fhatit has .Isee<r'13 years stru*VeeEten's last rate rase wliere the crrstomereliarp was W.
The proposed custonlff charge recommended in the stipolatioM is'$.54 gmater #^n that ,
reoottmventied 'uv the staff report. This customer' char$d fs aisa within ttie Yange. of oNter
Oltiib LD4;v. purfBer), two groups representfng ^i•erimo'sltsw,Sn+^otnex*denttal c^rsfotsuors,
tin wltona,the^ c.^uatomer etiarge would have a large impa#, did riot pp ^.: the att^st^lai^,irt.
Talloft, 33P part of a s we.find HS@t thp aitcrq^e ^#s^t rh2trp is. tttrttipt+latior^

RAT'E•CAS$ E7[p9Mp

bCC argued #trati, tRe rate case. expense aMwtut of$8Qp,001?1 ut the sNputrtitim is
tinjitst "d utcrPas6cwble. QCC clai"etts that the esepe#,se is ov+etstated endthe Cm-grti.esioiii,
OoOid tedtrCe ktus expOse s* thet It is rnore clowy in 1itte ;sikh 15ret?to'^s Coa,u,ieston. •
detetq+^tls#+s onrate caseenpt;t+se ^^ sittv]a^t elzesl ^snnpat3es qfHCarguasd`^t t^u5^rate
two egpoSSe leve[i,s_a1sGunreasonablewben^i cotnpared to OEiiergae tateases ahdJtvgea
tTteCommtssitso: to apply #(ie retezw. expensee.taiidard ofMW fr3umC0irTa K410-
^, ly fYa ^14aftdr u^'.ltt^ ^pplicqtrarT ^ fi^ ^#terhh^u ^dx ,g' ^^ ^ j^' ^
,F^cr^ ^^ f^ m its Sert^ ^R+'et, e^r^tatt attt^ ^^^'^ i492iv "iP`^n

thaf.jte "krftofed d.tere rase eVenovvas UMtf,QM RuYtlrtged4aet' t Ovwpeat
Pesiod, t6at 8tadWs reootiIIlpndedart tyes s(n eXp^ of^l4,^lF^laprtir^t^r e f^yeak <

^ps^risi^ ^td ^t, a^ of ^s^s^ Its oetua^ sate cwe^,W ^^tlest W
Me'ettetk OWu0 k^r sefave As.e.-exipC+e fdet3t`afi0 in #fio WPWWgft ik 3tYw'er tw 44
e^1led sitit acq^t toetsTiub wheti. te1^A fn bottj±uthptoa tvith the stlpalatwa ^Yacl^a^e ie
teesona$le 8tiA sOotdd be appkoved. Veoret4 idr(fte* argaes Ii1at OCCczEfeees^ 310 eviii^ea
aa t4 wjat Wewf expezv9gshbWA }ieate.edfo t?.9t yeazpuiposm and tiiatanr Comparieon
to tiie sate. sase ekpanaeA wi.th other ntilitiks fails to arknowfef3ge' the individual
eharacterisHcsrif the utiiide9, thei'r.respeetivexate cas.eproceedingsand tfte,reasorabieness
oftkoe exp. ensesincurred. 'T7.pon recikm rreAncdkhat the rate case azep.ensem forth in the
slzpulatism, is syppoFtedDy'tYie evidenae ofmor&

O t u r e v r l e w ot t h e s i i p t t l a t t ' c m l a d i e a t e s that it3s inthe publit7aterestand tepreaezita
a i0go;abxe diapdsioott of 00 proteedirig, We ia,;li,, therefore, adopt Ae stipsila(ion inits
entlrety,
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RATH"Bi45E AND RATEOBRE^

A's proposed diuJer tlle stipulapoxi the valuc of SFectrfxt'a piopoty u4aaand uaefiil
in the renditiori ofgas;service aa yt the elate sgrtaisl is $246,00,?$Q- T16 Cuusnligafoa ttitdi
that tKe rate base 'stipulated by the gardes to be :Ydaaoiiable and propeY atid.:arloptA: £t*.
#^a"Itta^i .of $24b,D69>230 a.^ tlr$ ratte lsage Par ptuposes of d+Ls proceedng, t.Tndet ti%
atiptttatioX t)te par4lasatau a,gtaed thaC the adjv*d tpst xen operaiing iYisorite ;if Veoktpzt
ikas $1Z2E2,S0?. atkl.tN t^qltired. CI^ dtiSlg ItlCOrtte Y$ $2S,^J9$ 589.'te^tily^{ i!k atC utt6YkLP
ilefinenc^r a,4 $5,935,7A2s IJt^det the s^p^lati^t, tltepattiea a^ed ^b#t a^i^ ^^
olt $13^t1.*Q4q 1a t^ed. Tfig ^pul^tiqn rebora^d@ tE^{ ^ates'ba appzCVett t^at ^
enabie'^e4tr^ to eaiil ^ t^t^ of i^tiurn bf ki.^p^c, `^he ^qm^s^ct be^i^ tlzaB ^^9,. :
^iercant is ^iat atad taaabriabt^ ^t tlur afrpli^r '►^'e wiri, t1^ci^t, autlKvrla^ a tata ss^.
n'tufno^ $;^ per^tit f6XgYupo^kg of tla^ ^,

12AMAND;PdTtiF29

As part o# its invast[gatiRtl in tkas Platter, tet^ eisd
^ and ettarg*s, arid #tat pfQvisa6n§ 8ovemiti8
itf ft atlgtj1at,on, titC patC es liave xesoIJOeit $11 antaiandrn^ isaue,a, ,:401 part Of, t^
a^ipt^latiAnz t15e eo^ga^p filed pzqp4secl tarIEfa t^4 +onld pk^irlt^ FgV^tt^ aY1tk^Qtized,
lip tkiL^ap^iiisrn ^td'o^t^ ansl which ato 14 w4ormmancetiotth Eha dtangeaagrb^xobya&:
pafla^a: Ti^e staff has ^areiac^ad t^,e prcrpq^ed taziffa ^ts^ ^:r^aina^i ded ahat ti^y be,.
approvs%f, Y7a0 'Zouii}ltsedti. fitisia tlte tAi?ff eie9ks Aw as gazt'i!f tbZ *idat(}n ^#e
reaaonalzYt+ a^id sRo^,dd^.bs appravad a9 pact bf tt5^ ^tipulation, Y^etrna slt^]t.l;le in fl#^al
iEbxrn four, malglete .printad to.pied o1. tha: opiamnftt tanffwith the COftamssion's:
daeketingdlvision.

Q6^hro=Al*rVrEa='uAT9

8s..pezt 9f the atipulati^n he parues agfea tiiat tho ,ormpan^ ^11 ixttf^y' atC,m^ its
castomera of the i ncreasa in ratea Isl cueona.v,f a bA aiaa't, A ICppq dt the ^cu9b>ix* rWtis9g
was attached to the ekipUIAUbiC and th* j?asfie agien Tiiat s.cth, i1.4iiCa is teast}tuWe•: at`id,
Aioaldiae apprcavgd by tltaCamin9sbioti, The pattie.$ agreetlW tli#:ratessvill op intoeffe€t
with aeruicesxandered ai^r thafiTingof.thefinal tan€kcatepage^=

The remmmenddtions o1E thrparties tela6ve to the custraater:nottcee fi311 foranat^ atti^
the effective cl'ate of the iltCreage aie t'a0`soriable and sludl be ap^rroved, The: ccanpatF
shQV1d be abvare d* befcue: tlue tanffa cait become effective, fbiu eomp^te $ma1' ¢ogiea af
t)te appro:vatl, taFltffs im^ot be ^1eti., 11^tie^v tatiNs ryyilX' becrime eilfec4ive ;fbz'•all ^eeivii5a
zmdered affet the effective date afthe tatlfh„.

25



09-571rCA: VM et aL -17'

FT[VC)ILqt;S.QF FACP;

tJ'n A'pr3l.1fi> 7AG4, Vgehen fifgd a.uptice af iintent to :51e en.
appibcation fdg art fneraase ut rat¢9. 1n tHat notic^, thg cQmpait^r
r^quasted a feat yW bogi" Zan 1, ^4, snd etrding
ISrcembet 31,^4U04, with a date tertafis of^a. re}t 31, 2M4:

(2) B'y ?Comenfssitm autry :assued May 12,. 20b4 the test year. and,
date cetfaiiti were approved. Yeetrea`s applfeation was filed on
Ma,y 28,2004.

(3) Vne4reu a'Isofiled -an appllca4ion far. autTwri£y to modify eutrant
accounting praceduxes to defer ex,penilituim incurYed arisSing
frorn: cotnpIiam wioi federal pipeiine'saffety raqt5rftmnts 9tt
.Case No: 04421-t3A AAM.

(4) Yeetren alap . filad ari ^catfon for apthortty te. da
dep;aetaHY^fi a^ual ra^6 fbr fts g^ facjti{fa?i,4# ^
7"A AAK Tilese?patfgis SyEreMA8oll&ted tdtlkt ►0401 fut
^hpg^ti$ $n.d tlO'EMI400tjf.

(Sy Tha .E"o=ds§toa gtantedl ;fMtwventtotl to C>CC, W> Z3T°AJ^,
Sjieli, IntciMt0, 3tat4 Aleba, pinti0elB, IBLJ, and f#Qt1da,

(^y 1W Comuusstoa gsaM(odmo+i,oas to adrW:ToW K t5oaW tiO
pr4*0, yM A_g v+ae oct behalf uf Siaztd. 'Ptt^thy L^.fs1
*kawo j»+It kW vice• ois.isetsallE qf Alow, a,d. ^4mm 1lgt^±^
094, P411W t< riddorA fM p94c4;cc pra twrr »ica trA 1^a^f 10
Vora%md Davis( c ltineWt t0*00 pro )w FAV on ^+..a.^=f
ssfoplg.

Oi. Novft*0 7W 2(NC a" Weci i[s 'Writkais zqwd srf
iiliosbigatipkl w4tlt t7teCOwriiqqis?1t,

(8) Ot+fectto;rs to thg a^ repoct wvere t!7ed by eeptefi, k?CC, It(^,
Al^a, HoE^da, Shall, CAP, QPAB, aitllntdrgt5te,

(9^ 1,ooa1 fti^b^c^e,a^ings svere ficld o#i Ianui ^}s25, 2f1^^; in DaY^^r
Ohttt, atid. ort railuar}' 27`, 211q5, 9n:5fdaey, C7kuu. At tka,^FnjFt^ft
piibli^ haaring,l8 pslific watdem.es gara swocn. testuliony. At
the $tt3itey pubUokeartag, Sva public witne9ses gAve sivom
testii3uStiy,
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(10) VeelTetY pubiished notice of the' iocal publla hcarirrgs atid Phe,
ev'identiaey hearing

^13). 'i`he: irebrua;y 1, 20 ^videntiatiy hea3n0;was cqniinued to, and
heltl on Februaryr 8 and 9, 2005.

(12) On Febrnary 4,2005, a stiaflon was fIled in these matters.
Signatories to the s"a oa indude V.ectrent staff,, Honda,
Interstate,:F3nnarle; IEU. Aicoa, Staad and She1L

(13) C}tt Febrvary 7,11, aftd 14R 2005, CCC filed memoranda oF ex
yaffecommhnfcatton+s with the Commission.

(14Y Initiai briefs were fiied b)r V- '-,,"ataff, and'QCC; Irkteretafe;
H'onda; IEU, and Shell, ffied statementa in support of •the
sdp ^on. Reply briefs were fiied 4y staff,.Intest'ate,.'^Vpdren,
atid

(15) The eornpany fiied proposed reviaed tariffs, a customes irotice, a
revised bill format,'and pmof of publication of the appiioation
and the heainp.

(16j The value of elk of the cocipaq,s pr.operty tiwdand.useftii for
the, randitiaa of saviee 'to rts rustoaurs affected by this
oppliaaflon,. deteztnfined In aerardanox with Section, 4909.4
lleviaed fr'od'ej is not,less. than'$245,4&4;X.

(19) 1he.parties afso agreed #Fxat the adjustes# OperatixFg lineome^ o.f
veeFren was $12;2fi2,8(i7, and the' required operating incorme
was $21,998A69; resulting itt an income de6deney af $9,71W,782.
Under the stipuiation, khe parties agreed that a revenue increase
of $15;900,OOQ was required:

(18) Tte app7icant.'s:proposed revised 2ariffs. and.nofice to customers
and revised bdll fom-tdt are consistent ;cvith tha diseusaion and
findiiugs set forth: in this opinion and order and shall be
:approved. 76mmpany's present: taiiffs governing servioe t'o
its ;tustomers affecfed by this opudon. and order shouTd be
yvithdrawa and canceled.
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=C' Im aFT^CIAT;

{1) The COmpany's application wa:s 61ed pursuant to, and this
Commission has )Urisdiction of the appligatCon W^, thg
provisions nf Sections 4909:17, 490418, at5d 490,939, 1€ei+ise-,d
Code, and the applitatron complles with the reqtdremOt$ t3f
these sTatates:

(2) A staff3nvestigatton was,cmndtcted and a tepor:t dtzLy? flle4tud
maYled, and publio hearings heldhexeh the •wtitta#t molit* ol
which cotnplied wlth the ret,(uirements uf Seettm6 #^.J$ atfd
49W.083., Revised Cbde:

(3) The sti'pulaEion submttted bythe paztiO ig.tesottalsle " m'&

(4)

(6)

irdi¢ated herein; shall be adopfed_iti its entiety.

The ezisfirg .rates and charses for servrtS¢ are wburmd^nk iYr
preFFvide theapplitamt cviffi adeqpAte nek annt^l min^aGa31.
an¢ reEm on 14s propetty used and nsefui 34 #hc pAavI^sc 0
pmvice,

^atArieea of tltis am w it,sradem t+Y pnevia
A ra.t^oPrefutre oi^•.94.patts^tis Eai^ asnd ^m thes

appiicattt ftmt tXUtlpensabon Ui 1emm oztlta propotty iaseii
aW

Tha cpnnpartY is agthafipd ar trittrdraw its cu?rent taritfs and
tst file, jn fiftal karv, wv3sed tatim whteh, the Co.mwssiaii..lv"
awQV'Ve0exelit.

uis,;thai`eidra,

C1I#Dmt8[}, Dat't* joilit gtipulatift Fi1ed oil. Pebz•tiary
aGao rdaz5ce ti^tk,thii apiriio:a and ofder, it'i;w fiuOibr,

-19-

204- be approxeri *L

O9I7EItBL1, T1ot the ayplleatiat^ oF ^^ra<r ^gg OeliverF oP Ohib,, 7nc. tst
aittktodtg to intrease its rates and ch8rgas foi' setvioe Is ^antad to the extekt provided in
this,qI^Ion and order. It is, fprthet,

28



04 591,GA 11IIt et al. -20-

fllti)aLD, T10t'the !cu4konipr xi§tiqartcl cevlse4 b'dt ktrw are g^ed utd tYtiR
46t9pi3{y is aathortzed }o fiU1ii final fotitt fbur (:o+ripleth, ptfiiW
tOVWezft, wvith this opitupx andorder, and to c$ttcT1 aitd v4thdraW its 6tzpfftsed2d tm
Ttto;"f;wRw,

G112DfikW;That the effeetfve date of the netu W#fa*al.C, t?o' a, r'(a.t2 ii. "o.fW]i4p Oft
'both ft date nf ttris opiniun and order and ft dato, ulsnn whi,^ fot't a};npl^, ^tMt^
aopies af fural^Eeriffs: areYIIed with the Censmission. '1'jre nw#W'M,6hell b04^tiY9^c
aesvicerftderedon:orafter pi'teh`eff$ctive date it.fs<furtkw-,

ORDERED, That ampy 9f this ppinion and orderabG Smti'ed 9ti' aa;partie& ofresoiel:

'nm rtrsf.IC vMrrfr s coXOMzO*z pr pEUo

SY;iI.J5GFI:O

i(MAr.Te^
kvduy
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