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WHY THIS COURT SHOULD GRANT JURISDICTION

Appellant asks this Court to accept jurisdiction in this case so that it can clarify

the State's and defense counsel's responsibilities with respect to discovery requests.

Criminal Rule 16 states that once a request is made, both the State and the defense

are required to provide discovery. That obligation continues as new materials are

uncovered during the course of a case. (Crim R. 16(D).) The rules place absolutely no

obligation on a party to continue to make discovery requests once the initial request has

been made.

In this case the trial court ordered the case dismissed when the State failed to

meet its obligation to provide discovery to the defense. The Court of Appeals reversed

the order, holding that the trial court abused its discretion in dismissing the case when it

could have opted for the less drastic remedy of a short continuance. Critical to the

appellate opinion was the court's view that defense counsel could have requested the

missing materials earlier than he did.

But that view places an obligation on defense counsel that is not provided for

under the Criminal Rules. Appellant therefore asks this Court to accept jurisdiction so

that it can explain what obligation, if any, counsel has to make repeated discovery

requests.

STATEMENT OF THE CASE AND OF THE FACTS

The defendant was charged on October 19, 2006 with one count of tampering

with records. (R.C. 2913.42(A).) Jury trial was set for March 30, 2006.

On March 29, 2006, defense counsel notified the prosecution that certain bank

statements had not been supplied in discovery. On that same date the parties met with
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the trial court and at that time defense counsel asked that the case be dismissed

because of the discovery violation.

The trial court noted first that "this matter ha[d] been going on for some time" and

that the case was "at the end of the line in terms of the Supreme Court Report." (TR 2.)

The court then asked defense counsel whether he could prepare for trial on the

following day if he was given the missing materials at that time. Defense counsel replied

that he could not. (TR 4-5.)

The trial court then noted that defense counsel filed a motion for discovery, and

that he was not required to file another one in order to obtain further discovery. (TR 5.)

The court then observed that since defense counsel could not proceed by the time of

the scheduled trial date, it would then order the "undiscovered" evidence excluded from

the trial. The court then stated that since without the missing evidence the state had no

case, the matter would be dismissed with prejudice. (TR 5.)

From that decision the State appealed. On November 22, 2006, the Court of

Appeals for Montgomery County, with one judge dissenting, reversed the decision and

held that the trial court committed an abuse of discretion by dismissing the case. From

that decision appellant files this memorandum and notice of appeal.

PROPOSITION OF LAW

ONCE A PARTY FILES A REQUEST FOR DISCOVERY, THE OPPOSING
PARTY HAS A CONTINUING OBLIGATION TO PROVIDE THOSE
DISCOVERY MATERIALS AND THE OPPOSING PARTY HAS ABSOLUTELY
NO OBLIGATION TO MAKE FURTHER REQUESTS FOR DISCOVERABLE
MATERIAL

The granting or denying of a continuance motion is left to the sound discretion of

the trial judge. State v. Unger (1981) 67 Ohio St.2d 65, 423 N.E.2d 1078. In ruling on
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that request, the trial court must balance the court's interest in controlling its docket and

the public interest in efficient judicial administration against the possible harm to the

defendant. Sayre v. Hoelzle-Sayre (1994) 100 Ohio App.3d 203, 653 N.E.2d 712.

Furthermore, "[a] trial court has broad discretion when imposing discovery sanctions."

Nakoff v. Fainriew General Hospital (1996) 75 Ohio St.3d 254, 662 N.E.2d 1 syllabus.

Whether a court errs in denying a request for continuance is evaluated under an

abuse of discretion standard. Blakemore v. Blakemore (1983) 5 Ohio St.3d 217, 219,

450 N.E.2d 1140. An abuse of discretion standard is a difficult one to meet. The term

"connotes more than an error of law or judgment; it implies that the court's attitude is

unreasonable, arbitrary or unconscionable." Ibid. Among the factors to be considered in

determining whether there has been an abuse of discretion are the following: the length

of continuance requested, whether there were prior continuances, whether the

requested continuance will cause inconvenience, the reasons for the request, whether

the party asking for continuance contributed to the delay, whether the requested delay

is for "legitimate" reasons, and any other relevant factors. State v. Grant (1993) 67 Ohio

St.3d 465, 479, 620 N.E.2d 465.

"There are no mechanical tests for deciding when a denial of a continuance is so

arbitrary as to violate due process. The answer must be found in the circumstances

present in every case, particularly in the reasons presented to the trial judge at the time

the request is denied." Ungar v. Sarafite (1964) 376 U.S. 575, 589, 84 S.Ct 841, 11

L.Ed.2d 921; State v. Denson (1990) 66 Ohio App.3d 833, 586 N.E.2d 1125.

Based on the standards above and on the trial court's wide discretion in these

matters, Appellant believes that the State has failed to demonstrate that the trial court
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committed an abuse of discretion when it ordered this case dismissed. The case had

dragged on for a very long time. As the trial court noted, a continuance would have

meant that the case would not be disposed of within the suggested guidelines issued by

this Court. In addition, any continuance would have caused inconvenience to the

defense. Defense counsel needed time to evaluate the "undiscovered" materials, thus

causing another delay in an already long-delayed trial. Moreover, the court was

inconvenienced at having to, at the eleventh hour, postpone a scheduled jury trial on

the following day. Further, the reasons for the continuance request were unavailing.

True, the request could be considered legitimate in the sense that the delay in providing

discovery would give the defense a chance to "digest" the material. But in the broader

picture the reasons given are suspect. The fact is that the prosecution has a continuing

duty to provide discovery. And for whatever reason, it failed to do its job in that respect.

Another factor supporting the trial court's decision is that the prosecution was the sole

cause for the delay. Again, it failed to provide vital discovery until the day before trial.

Where the defense seeks disclosure of evidence held by the state, the state

must afford access to that evidence when it is reasonably probable that the evidence

would undermine confidence in the outcome of the trial. United States v. Bagley (1985)

473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481. This standard applies irrespective of the

prosecutor's good faith or bad faith in failing to disclose the evidence. Brady v.

Maryland (1963) 373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215. Here, the prosecution

failed to provide crucial evidence until the eve of an already long-delayed trial.

In its opinion reversing the trial court's dismissal order, the Court of Appeals

placed great weight on the notion that defense counsel should have known, long before
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he moved to have the case dismissed, that the records he needed had not been

provided in discovery, and that he should therefore have asked for those records

earlier. (See Court opinion, p. 3.) But this view overlooks the basic premise that once a

party files a discovery motion, it is the State's obligation to provide that discovery

without the need for a further request. Criminal Rule 16 makes very clear that once a

discovery motion is filed, the State must provide information that is material to the

defense or that will be used in the prosecution. (See, State v. Karl (2001) 142 Ohio

App.3d 800, 808, 757 N.E.2d 30.) While the State is obliged under the rule to provide

discovery throughout the trial as the State discovers it, there is no corresponding

obligation for the defense to make continual requests for that discovery.

Thus, appellant contends that the Court of Appeals erred when it determined that

the trial court abused its discretion when it granted the defense motion to dismiss.

CONCLUSION

For the reasons stated in the foregoing memorandum, appellant asks that this

Court grant jurisdiction.

Respectfully submitted,

n

JON'PAUL RION of
RION, RION & RION, L.P.A., INC.
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CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that a copy of the Appellant's
foregoing Memorandum in Support of Jurisdiction has been forwarded to the Attorney
for the Plaintiff-Appellee, Ray Dundes, 7 South Mechanic Street, Lebanon, OH 45036
on the same day as filing.

JON PAUL RION of
RION, RION & RION, L.P.A., INC.



APPENDIX



IN THE COURT OF APPEALS FOR MONTGOMERY CC71lNTY. OFilf7

STATE OF OHIO

Plaintiff-Appellant

V,

LISA J{}H6dSQN

Defendant-Appeilee

C.A. CASE NO, 21639

T.C. Nt7. 2005 CRS Z,22B

(Griminai Appeal from
Mtantishurg Municipal Court)

OPINION

Rendered on the 221 day of ___Rl2vq er , 2046.

RAYMOND J, DUNDES, Atty. Reg. No. 0041515, Acting Prosecutor t:ity of West
Carrollton, 7Svuth Mechanic Streati L.ebanoni Cfhio 45036

Attqcnay for Plaintiff-Appellant

JON PAUL RION, Atty. Reg. Ntr. 0067020, 180 W. Second Street, Suite 2150, P. 0, Box
10126, Dayton, Ohio 45402

Atto.mey for t7afend ant-Apfreltee

WOLFF, J.

The State of Ohio appeals from an order dismissing Its comp g

Johnson with prejudice. The basis for the dismissal was the State's failure to provide

TI4B G[URT 0f AP1`EALS OF OHIO
SECOND APPELLATE DISTRICT
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disc.overy and because "(w)e are out of time on this."

The State assigns error as follows:

"I, Ti°IE TRIAL COURT ERREt} WtfEN IT DENIED Tt°tE STATE'S REQUEST FOR

A SHORT CONTINUANCE OF THE TRtAt< IN THIS RAATTER AND L?lSPJII35E[} THE

CASE."

The complaint agatnst.Johfwson, filed October 19, 2405, alleged In pertinent part,

"Lisa Johnson submitted a treasurer's report on Novamber a01, 2003 to the t+Vest

Carrollfon Rscreation Association board rrseedng that depostts made for September and

October were conflicting with Farmers and Merchants Bank statement'•

On (}ctober 2#}, Johnson, by oounsef, entered a not guitty plea, requested a pre-triai

conference, and waived her speedy triaf riglsts under R.C. 2945.71 et seq. On Oc.tober21,

2EI05, the trial court scheduled this matter for pra&ial conference on January 23, 20{)8.

On that date, Johnson filed a jury demand, and a"pre-jury pre-trial" conference was

scheduled for February 13, 2005. On that date, jury trial was scheduled for March 30,

2006.

Johnson's demand fordiscovery, fded fJctober 2d, 2005, containacf' seven specific

none of which is pertinent to this appeal, and an eighth, general request, far "All

other matters disooverabEe pursuant to £riminal Rule 16.°

On February 1, 2006, Johnson moved for a b[If of particulars, The bill of particulars,

filed March 20, contained virtually the same operative language as the complaint, as

quoted atpove,

On March 29, Johnson moved to disrniss for the reason that bank statements had

not teen furnished in dfiscovery. At the argument on hAarch 2Fi on .lotrnsrm's motion to

TnE COURT OF APPEAi,S OE OHIO
SECOND APPELLA`rE DISTRICT



dismiss, the prosecutor represented that Detective Bell of the West Carroikton Police

Department had prepared the discovery packet which the prosecutor sent to defense

counsel's office, "probably (in) February." The prosecutor also represented that he and Mr.

Lennen, whq was going to represent Johnson at trial, had "discussfcans several times about

this case.® The prosecutor reprftented that Mr. Lennen advised him that morning that he

did not have the bank statements and that he told Mr. Lr•»nnen he ttidn't have the

statements, either. He then called Detective Bell, who did have the statements. Ti3e

prasecutor stated the documents were now available, and requested a short continuance

to transmit the documents to Mr. Lennen so the case could be tried. Mr. Lennen did not

refute any of the prosecutof s representations but., in response to the trial court's question,

said he could not be ready for trial the fofiowing day. At the conclusion of argument, the

trial court dismissed the case.

To the extent that the trial court relied on the Rules of Superintendence as

justificaticn fordisrttissal, we believe this was a weak reed upon which to lean. Although

the Rutes required this case to be tried within ninety days -Sup.R. 39(B)(1) - the ffrst

retriat conference in this case was scheduted beyond the ninety-day deadline. When

Johnson demanded a jury trial on the date scheduled fcrr pretrial, a pre°jury pretrial

conference was scheduled for three weeks later and, when that conference didn't result

in an agreed disposition, jury trial was scheduled six weeks later on March 30, We realize

that ,14hnsan waived her speedy trial rights, but the triat court's scheduling on this case

suggests that if tndeed Sup.Ft. 39(B)(1) was aWtar in its decision to dismiss, it was a

conmr8nient rather than a compelling factor.

Vsle are also sympafheticto the State's suggestion that if Mr. Lennan hadn't received

THE C4V[tT OF APFEA4& OF QEE3O
SECOND APFELLATB DISTRICT
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the bank stataments, he should have let the prosecutor know before the eve af triaf. From

the comp9aint, defense counsel must have known bank statements wauld be timpiicated in

the Case. The discovery packet had been sent to defense counsel in February. Wlr.

lennen and the prosecutor had several discussions about the case prior to March. 29,

1/VhileJ4hnson undoubtedly was entitied to oounse3 whowas prepared, we ttlinkthe proper

response would have been to grant the t5riaf continuance requested by thea praseecutar to

allow Mr. Lennen to be prepared. This is especially so because Johnson had waived her

speedy trial rights and it appears that the State's failure to provided the bank statements

was inadvertent rather than intentionai, The prosecutor had, perhaps unwisely, deiegated

preparattan of the discovery packet to DetecOve Beg, who may not have appreciated the

ti other matters discoverable pursuant to Criminal Rule 16." In any event, there

is no suggest•ion on this record that either the prosecutor or t3etective Bell were

intentionally depriving Johnson of discovery.

Finally, the continuance requested by the prosecutor was the first request by either

party fur a continuance of either a pretrial or trial date.

On the basis of the foregoing discussion, we are constrained to conclude that the

trial court acted unreasonably in overruling the State's mqtion fora brief continuance and

in dismissing this case.

The assignrnent of error is sustained.

T#le judgment of dismissal wiii be reversed and the case will be remanded for futfhe,

proceedings.

THE C56)URT S)P APPEALS OF 9HIp
84C(1N13 APPELLATE 019rRkC'I°



MILLIGAN, J., con

DONOVAN, J„ dissenting:

I disagree. "7he grant or denial of a continuance is a matter that is entrusted to the

broad, sound discretion of the trial judge." State v. Unger, 67 Ohio St.2d 65, syllabus, 423

N.E2d 1078. An abuse of disCretion "connUtes more than an error of lawor judgment; if

implies ttiatthe ocsurt'sattitude is unreasanable, arbitraryor unconscirrnabte." eiakerzore

v. 8takemsre (19$3), 5 Ohio St,3d 217, 219. "The trial court t5alancesth8 courf's interest

in contrniling its docket and the public's interest in an efficient judicial system with the

possibility of prejudice to the defendant." Sa,yrs v, HoelzVs-Sayra (April 6, 1994), Ssrreca

p. No_ 13-83-2. "Factors to be considered can inc3ude the length of the continuance

requestecl, any prior continuance, inconveniencs, reasons for the delay, whether the

defendant contributed to the delay, and other relevant factors. 0 State v. Grant (1993), 67

Chft? 50d 485, 479, 820 N.tt. 2d W. "There are no mechanical tests for deciding when

a denial of a continuance is so arbitrary as to violate due prrscess. The answer must be

found in the circurestances present in every case, particularly in the resasons presented to

the trW judge at the time the request Is dented." Ungar v. Seratite (1964), 376 US. 575,

.Gt, $41.

"A trial court has broad discretion when imposing diseovery sanctions." Nakoff Y.

Far"tview Generalkaspitai (18gB), 75 Ohio St.3t! 254, syltabus, 662 N,E;2d 1.

At the hearing on Johnson's motion, the Stato appeared to suggest that counsel for

Johnson bore some responsibility for the faet that Johnson did not have the bank

statements: "' '" based on the Bill of Particulars the S#ate suggests that if [defense

THE CDtfRT QF APPEr1LS ON 49i14
$PCc?Nr? APPELLATB DISTRICT
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counsel) didn't know that he should have known that this was what the case was al about

and although he has a formal request for discovery, and the State is obligated to continue

to give that discovery, there was no additional request made, which I understand that is

(sic] doesn't have to be, that being said, the matter cams up this morning.° The State

conceded that "the Court is aware that this matter has been going on for some time. I

believe we at [sic] the errd of the line in termsof the Supreme Court Report. 5o it has been

going on at least six mcrnths almost."

The State appears to refer to the Rutas of Superintendence of the Ohio Supreme

Court. "section 5(A), Article 1V of the 4hlo Crtnst6tution attthorizes the Ohio SupremeGourt

to establish Rules of 5ataerintendennce, `"' These Rules of Superintendence are designed

expedite the disposition of both crtminat and civil cases in the trial court of this stslte,

while atthe same tirne safeguarding the inalienable rights of litigants t+a the just processing

of their causes; and (2) to serve that public intersstwrhich mandates the prompt riisptssition

of all tases before the courts.° State v, Pgrry; Ross App. No_ 05GA2839, 2006-C3hia-220.

OThe very name and substance of these rules indicates that they were intended as an

administrative directive from the Supreme Court to all the Court of Common Pleas [and

Municipal Courts] of this state, and the individual judges thereof, succinetly setting forth

procedures designed more claarly to define judiclal duties and rasponsibiltfes and to

provide formore uniform and effecttt+e methods ofc„fsneref courtedrt2irttslraftrt. f'he Rules

of Superfrrtertdettce were not intended to function as rutes of praat'rce and prcrr:edure.'.

State v. Brown (May 7, 1987), Cuyahoga App. No. 52098 (emphasis in oriqinalj.

"In municipal and county oourt, all criminal cases shall be tried within t

provided in Chapter 2945 of the Revised Gode." Sup.R. 39. "]PiJ person against w

[me

THE ODUYL9` OF APPhIaLS bF CJkilt!
SRC:QlVD APPELLATE DiSTRICT



charge of misdemeanor """ is pending in a court of record, shall be brought to tnal ' *

within ninety days after the person's arrest or the service of the summons, if the offense

charged is a m:isdeneanar of the first degree." Ft.C, 2945.71..

Althaugh Johnson waived her right trs trial wlthin the time set farth in R,C. 2945.71,

the trial court properly remaCned mindful of its obligation to expedite the disposition of

Johnson's case, Had the court required the defenseto proceed on schedule, however, the

prejudica trr Johnson, as her counsel indicated, would have been c[ear; to prepart; for trial

in one day was not Johnson's °trurden to carry," especially when Johnson was "laakint{ at

jail time." Any strggestion that the defense should have made a specific request for the

bank:statet»ents is without merit. The prtssecuting attorney bore the ultimate responsitaiEity

to provide counsel for Ma. Johnson with the bank records necessary to prove their case.

This responsibility should not be foisted upon the detecqvs nor the defendant. The trial

judge proper[y excluded the bank's records. Just as importantly, the trial cotirt did not

abuse its discretion in denying the State's request for a continuance as the court has an

absolute right to manage its dacket, penalize the city for a major discovery infraction and

dismiss the case.

I would affirm.

(Hon. John R. fulilligan retired frorn the Fifth District Court of Appeals sifting by assignment
of the Ghief Justice of the Supreme Court of Ohio),

Copies mailed to:

Raymond J. Dundes
John Paul Rion
Hon. Robert E. Messham, Jr.

THE CL1tsAT CfF APPEA LS OF OHIO
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Pursuant to the opinion of this court rendered on the z2ar1 qd ay of

November 2006, the judgment is reversed and the matter is remanded for futther
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