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"IN THE SUPREME COURT OF OHIO

Tndustrial Energy Users-Ohio, et al.,

" Appeltants,
- Case No. 06-1594
V. _
. . : On Appeal from The Public
_ 'The Public Utilities Cornmission of Ohio, : - Utilities Commission of Ohio,
S . - ¢ CaseNo.05-376-EL-UNC
Appellee. ' :

| [NTERVENING APPELLEES COLUMBUS SOUTHERN POWER COMPANY’ s
~ AND OHIO POWER COMPANY’S -
~©  MERIT BRIEF

‘1. INTRODUCTION

‘When the General -Assembly enacted Am. Sub. $.B. No. 3 (SB3) in 1999, its purpose was

to restriicture Ohio’s electric utility industry and reform the regulatory requirements to

~ complement that festructuring. The Appcllantsl would havg this Court render SB3 senseless by

--ﬁlmg that the Genéral Assembly intended to leave Ohio’s electric utility customers fu]lyl

. exposed to the unc_e‘rtaiﬂtieé, of the ﬁia;rketplaca, and also intended that new-électric generating
o ':"faciiiiies cotild not be owned by those utilities who were to carry the obligation of hemg the

- V'p':'r'ci‘vi'der of ias‘t' tesort to cuStomers' who were not served by noﬁ—traditional geheration suppliers.
'Instead ihe Appellants would leave the need for new generatmg facilities to whoever mlght be
willing to invest billions of dollars over a multl-year ¢onstruction penod m the hope that upon
completion, the cost of electr_icxty from that facility can compete in the electric generation

market. Appellants’ reading of SB3 would leave customers exposed to the decisions regarding

! Appeals from orders of the Public Utilities Comumission of Ohio (Commission) under review in this proceeding
were brought by FirstEnergy Solutions Corp. (FE), Ohio Energy Group (OEG), Industrial Energy Users-Ohio (IEU)
and Ohio Consumers’ Counsel (OCC}.



the construction of metcha’nt plants by companies over which the Public Utilities Commission of
Ohio (Comnﬁssion) has limited authority, if any. Their reading of the law leads to bad public
polioy and it is wrong.
Appellants’ urguznent_s' are driven b}-' a short-term focus on avoiding increases in their

eleetric bills. 'l‘he General'Assembly, however, took a longer-term perspective in enacting SB3.
_lt u'nderStood the impol‘tance of not abandoning customers to market prices that could not be
- Jtempered by utlllty ownerslup of generatlng facilities. It also understood that a sufﬁcmnt supply

| of electnmty is the 11feblood of Oh10 s economy Consequently, SB3 protects all customers by
_ 'le'avxng eleotnc distributioit ut111t1'es (EDU) with the obhgatlon to be the Provider of Last Resort
(POLR). There is no single correct strateg‘y for meeting this 'olaligation. Therefore, while POLR
* service isto b_e priced at a arket-based Standard Service Offer (SSO), nothing precludes the
EDU from using its own genetatiné capacity in a manner that tempers the effect on custom'ets of |
the SSO and contributes to the future supply of electricity needed to support Ohio’s economy. In
| fact; while the Cominission’s Staff does not advocate a specific technology for meeting the
P’OLR obligation, it does strongly support a diversified energy portfolio that is economically
"+ sound ona forward—loolﬁng basis. (Supp. p. 42)2
The Commlssmn understands not only What SB3 required, i.e., ﬁﬂﬁl]mcmt of the POLR
" obhgatlon but also understands what SB3 did not preclude, i.e., EDU ownershlp of electric

- generatmg faczhtles It understands that a generatmg M can be a reasonable and prudent

“asset used to fulfill a distribution fanction, . e., the POLR obhg‘at:lon.

The Comrmsswn also understands the unportance of developing the next generation of

electric generating fac111t1es To its credit, the Commission has encouraged the construction of

2 References in this Brief to “Supp.” and “App.” refer to the Companies’ Second Supplement and Appendix,
- respectively. References to either the Supplement or Appendix of one of the Appellants is preceeded by that
Appellant’s initials, e.g., IEU App.



an Integrated Gasification Combined Cycle .(IGCC) generating facilit}. Thé Comtnission- _ a
understands that electric generating facilities are Iong—lived asscts and that it is neceséary to meet
the challeﬁgé of balancing our appetite for energy with the growing need to minimize the

k énviroﬁmehfai imipacts ass'bciateci with energy production and consumptioﬁ.

Contrary to the A'ppella‘nts’ criticisms, the Commission’s orders “breathe sense and

: meanin‘g into [SB3),” Commonwealth Loan Co. v. Downtown meoln Mercury Co. (1St Dist.

| 1964) 4 0h10 App 2d 4, 6, and honor the presumption that the General Assembly did not mtend
-':to ehact a law_ 'th‘at produce’s an unreasonable or absurd result, State ex rel. Webb v. Bliss, 99 Ohio
St.3’d 166, '1’70,12003*01'11‘0-3_049, 922. For its forésighf, the _Commission should be commended, |
ot viliﬁéd. For ité prt')‘ppr pndefstanding and'app'lic_ation of SB3, its orders which Aére before the
 Court should be affirmed? |

Il. STATEMENT OF FACTS -

. “A generator, mdependcnt or utlhty cannot commit hundreds of millions of
dollars on a generation facility using new 1GCC technology without a firm
purchase obligation to buy the power at a price Whlch supports the project.”

(Supp p. 46)

This single sentence frotn the testimony of John Baardson, President of intervenor Baard

Generation, LL-C' presents the compelling logic in suppdrt of the Commission’s orders which are

B o bemg challenged by the Appcllants As will be demonstrated in the Argument portlon of thts

- brief, SB3 accommodates this loglc

Columbus Southern Power Company and Ohio Power Company (collectively, the
" Cdmpanics) want to build a coal-fired electric generating facility in Meigs County, Ohio. This

facility will utilize IGCC technology. IGCC teci:mology i$ not new or in an experimental stage.

% The Orders before the Court are"the April 10, 2006, Opinion and Order (IEU App. pp. 10-33) and the June 28, _
2006 Entry on Rehearing (IEU App. pp. 58-74). The Cornmission’s June 28, 2006 Finding and Order accepting the
filing of compliance tariffs (IEU App. pp. 75-77) is not before the Court in any of the appeals in this proceeding.



(Supp. pp. 55, 56). .It is a pfoveﬁ technoldgy. (Supp. pp. 19-25, 31). For the electric utility
industry, IGCC is the right technology and the case for its deployment in the next generation of
electric gener_atihg facilities is compelling. An IGCC electric generating fa;cility will be well |

* positioned for carbon capture and sequestratio_n tec_:hnologies; Which could become a critical
approach to mitigating greénhouse gas (GHG) emissions. '(Sﬁpp. pp. 22, 65). Ignoring the

' potential for GHG environmental restrictions will condemn the electric utility industry and

. customers to unnécéésariily' costly future environmental compliance strategies. |

- Besides these beneficial features supﬁorting IGCC, there are trémenddus economic
be‘néﬁts for Ohio, and particularly fof tﬁe economically depressed region in aﬁd around Meigs ‘
County. The facility will be designed to bum coal mined in Ohio. (Supp. p. 22). During its

- approximate four-year éonstmction phase, it will 'provide a significant number of cdnstruction—
related jobs in an area. of Ohio that’s desperately in nee& of these well-paying pos.itions.4 Once
-~ thie plant is completed, it is expected that its operation will re_quire about 125 permanent wellf

-_ paid employees. (Supp. p. 7). The facility also is ex;:gcted to _prodﬁce ﬁbout.$10 million per
year in taxr revenues. (Id.). Most of that revenue will be ﬁorﬁ property tax, w1th the remainder
.. coming from state incoiﬁe tax. (Supp. pp. 49, 59, 60), |

These benofits were not lost on the residents of this ared of Ohio, their elected and o

| ‘community repreéentaﬁves, nor, of bpulfse on the represéntati\}es of the in'divi&uais who Vwould

- build and op'eréte_ this faciI'_ity. While the Appell_ants’ briefs pay little, if any attention to the
j)liblic hearings the Commission convened in Hilliz;rd, Canton and Pomeroy, the participation (or

' lack thereof) By members of the public is instructive.

- * The estimate of peak level of employment ranges from 1900 jobs (Supp. p. 7) to between 1200 and 1900 _fobs.
. (Svpp. p. 47). The most recent estimate of employment during construction is a Jevelized amount of 1200 craft
-workers. (Id) .



In Hilliard, ﬁve individuals testified — twé supporting the proposal, two opposing it and
one Wh’c‘)‘ simply offered comments, (IEU App. p. 13). The Canton hearing attracted sworn
- tes‘timony ﬁ'om three witnesses. Two witnesses opposed the IGCC proposal and one was in
| favor of the prdposal (IEU App.p. 13).
In contrast the Poméroy heanng took place in front of a capamty crowd of over 100
x pEOp!e. Of the 30 people who testified on the record, 26 su‘pported the Companies® proposal.
- (IEU App. p. 13). Another 41 people placed their names on the record in support of the proposal.

f '(Sﬁ‘p'p p. 53) Support ¢ame from a variety of elected officials and representaﬁ\}es of the skilled

| rtrades and Labor unions. (IEU App. p. 14).

" The Appella:nts might dismiss this tcstxmony from Meigs County as self -serving, but it is
, | ﬁo fmiore self-serving _than the Appellénts’ assertions that they.suppo'rt construction of an IGCC
facilitY_ in Meigs‘ County (61‘ do not oppose construction and ownership of geﬁeratin g facilities by
utilities) While at the same time challenging the recovery of costs associated with that facility.
For instance, OCC “supports locating an IGCC- piant in Meigs Coﬁnty because of the eodnomjc
- developmerit benefits it-will bring to the region. The OCC does not want to slow down the
- construction of .th'e plant or prevent an IGCC plant from be‘iné built in Meigs County.” (Supp. p.
: ) s , L _
- The suppott in tiié‘ recqfcf for coﬁs‘truction of an IGCC facility does not end with this
-OchwﬁeIming publi-n.: Support. The record also révéals the long-term benefits of IGCC. Asthe
-_ ‘Comj-naﬁies’ President, Kévin Walker, tcsﬁﬁed: |
o “(Jsi;ig coal as tﬁé fuel soﬁrce' makes sense given the alternatives. Nuclear -
fuel has its own set of technical and political/public difficulties. Natural gas

is plagued by price volatility and the use of natural gas to fuel base load
generating facilities will serve to exacerbate that situation. Other energy’

? See also, OEG’s Brief at p. 9 and FE’s Brief at p.17 where those Appellants state that they do not oppose
- cobstruction of generating facilities by utilities. _



- sources, such as wind, solar and other renewables have varying degrees of
- promise. None of these other sources are ready to step up to fuel the next
generation of base load generating plants. In comparison, coal is plentiful
and the infrastructure already is in place to mine it and deliver it where
needed. Except for its environmental characteristics, coal would be the
obvious choice to fuel new generation. That is where IGCC enters the
picture.” (Supp. pp. 4, 5).

: Testitnony co-sponsored by the Companies’ witnesses Mr, Mudd and Mr. Braine reflects

' tha‘f “today’s political and natural environments all indicate the high likelihood of future carbon

- capture reqiﬁfeihénts legislated by federal laws or regulétions R And_it is in this area that,
‘5b'sént revolutioniary iinprnvé’ments in techﬁolo'gy, IGCC leaves the other technolo gies far

" behind.” (Supp. p.:'zs)._

Their -téstimo’ny discusséd the adoption of reéent ‘envii'-onmental restrictions by the United '

- States 'Eﬂvironmental Pr;teétion‘ Agency.

Under EPA’s recently promulgated Clean Air Interstate Rule (CAIR) and
the Clean Air Mercury Rule (CAMR), which cover SO,, NOx and mercury
emissions, most fossil fuel power plants will be subject to a cap on their
- overall annual emissions of SO,, NOx and mercury, with emissions trading
permitted. . . . Because the IGCC plant’s SO, and mercury emissions are
~ generally lower than the PC [Pulverized Coal] plant’s, its emissions costs
are also lower. (Supp. pp. 27, 28).

L 'Because an IGCC plant provides AEP with the option to capture and
. 'sequester carbon, an IGCC plant has an inherent “option” value compared
. to PC or [Natural Gas Combined Cycle], where these costs are prohibitive:
While an option also exists to potentially capture and sequester carbon from
a PC plant, its value is considerably lower in a PC plant, owing to its very

high costs within that technological framework. (Supp. p. 29).

In add'ition to th_é‘Compa:nies’ interest in pursuing IGCC technology, the Commissibn
. itself expressed its ihterest in IGCC technology being deployed in fulfillment of the Companies’
POLR obligation: In its order authorizing a Rate Stabilization Plan (RSP) for the Companies, the

Corimission stated:



“With the reco g‘uitio‘n that new technologies must be foﬂhco'ming to replace
the utilities’ aging generation fleet, we urge AEP to move forward with a
plan to construct an integrated gasification combined-cycle (IGCC) facility
in Ohio. AEP should engage the Ohio Power Siting Board in pursuit of
such a plant. We. are encouraged by emerging information that suggests
‘that the IGCC technology will be economically attractive. It is worth noting

- that the Commission is exploring regulatory mechanisms by which utilities, -
given their POLR responsibilitics, might recover the costs of these new
facilities.”® :

- Although the Companies (and the Commission) are encouraged by the obvious benefits
aesociated with IGCC technology, they are not unmindful of two important uncertainties. The
- ﬁrst is the cost of an IGCC plant and liow that cost compares to other opt1ons That comparison,
a however is not based just on the up—front construction costs but the costs over the operatmg lives
of these respective technologlcs. The long—term cost will be heavily influenced by the second
| ‘uncertainty — the extent and nature of future environmental regulatio’n
In this regard, the Companies were not alone in their belief that the selection of future .

. generatmg facility technology must give serious consideration to the ability for carbon capture
~-and sequestration. As Staff witness Lambeck testified: “Electric generating stations are very
long lived asséts and carbon release limitations are a certainty in my mind over the long life of

the next generation of plants. To fail to recognize this certainty when planning new plant
installations today would be extremely shortsighted.” (Supp. p. 44) At the hearing, he

| -'remforced the pomt by stating that “over the hfet1me of the plants that we are embarkmg on and

bulldmg in the state or the reglon these plants need to conSIder in their planmng the ability to

sequester carbon.” (Supp. p. 66_).

To address the IGCC plant’s cost uncertainties, the Companies proposed a three-phase

" cost rec'overy plan. In Phase I, a 12-month bypassable surcharge would be applied to the

® In the Matter-of the Application of Colombus Southern l’ower Company and Ohio Power Company for Approval

of a Post-Market Development Period Rate Stabilization Plan, Case No.04-169-EL-UNC, Opinion and Order,
January 26, 2005. (IEU App. pp. 255, 256).



Companies’ SSO rate schedules. The surcharge, Which the Commission authorized in its ordefs
~ now on ap‘peal,-is intended fo recover the Companies® pre-construction costs; that is, costs
incurred prior to the Companies entering into an Engineering, Procurement and Construction
| '(EPC) contract. 'thSe costs are expected to be about $24 million. (Supp. p- 36). The revenues
'e'oilected :by' the Phase I,sux‘charge will be compared to actual pre-construction costs incurred.
-' The het of the under—' or OVer-recevered revenues during Phese I will be'subtracted ﬁoﬁ or added
| to the Constructmn Work in Process (CWIP) accounts for the IGCC facﬂlty, whlch will be used
‘in determmmg the IGCC Recovery Factor during Phase III. (Supp. Pp- 9, 10).

Phase II of the cost recovery mechanism also provides a bypassable temporary generatioﬁ

o . rate surcharge. This surcharge would begin once the EPC contract is executed. The level of the

- surcharge Woul_d change each year, until the surcharge terminates aftef the last billing befote the
IGCC plant goes into commercial operation. (Supp. p. 10).
The Phase H surcharges will collect an anmually levelized carrying charge on the

" cumulative construction costs. As with the Phase I surcharges, the Phase II generation rate

~ . sircharges will be addéd.to the Commission-approved SSO rate schedules. And, again, the

. revenues coilected by the Phase II surcharge will be compared to the actual carryiﬁg'costs,- and
 the net under- or over-recovered revenues will be added_ to or subtrecfed from the CWIP | |
. accounts for -the Iécc facility which will be used in determining the IGCC Recovery Factor
- during Phase L. (Supp. pp. 11-13).
| Phese-HI covers the .operating life of the IGCC fecility. Prior to the commencement of
Phase III, the Companies will file with ﬂle Comnﬁssion an IGCC Reco§'efy Factor. This factor
will be based on a return of and a return on the investment in the IGCC facﬂity as well as

operating expenses, includiﬁg fuel and consumables, i.e., products that are needed as part of the



fuel consumption pfo'cess. The Commission will approve the IGCC Recovery Factor after a
heating and the Companies’ showing that it is reasonable. The IGCC Recovery Factor will be
- subject to future adjustment throughout Phase I for relevant changes, such as investment level,
custormer lb'a'd, appropﬁate ;‘até of return, hife expéctancjr of the IGCC facility and operating
exbén'ses. (Supp. pp. 14, 15). : |
~ Once an IGCC Recgvery Factor is determined, it w111 Be compared to the'the'n-'current
‘ 'CénnnissiOH-ﬁpproved SSO qu the Companies. Ba.éed on tﬁaf_ comparison, an IGCC Adjustment
- Féictor will be caléulated to reflect the révenué difference between the Recovery Factor and the
_ then-cuﬁent SS0. (Supb. pp. 14, 15).
' Tﬁc IGCC Adjustment Factor will be either a-charge (if there is a revenue deficiency) or
credit (if fhere is a te§enue ‘surpllus) fd tile Companies’ Commission-approved distribution rate
- schedules.” The IGCC Adjustment Factor will be revised throughout Phase III as the
- Cominission approvés changes in the Companies’_ SSO and in fhc IGCC Recovery Factor.
(Supp. pp. 16, 17).. |
N In summary, the three-phase cost Iecovery propésal is structured in a manner which
- _a(;,cdmmOdates a phased approach to _,consti'ucﬁng the IGCC facility. During Phase I, the
' ‘CompaMés will collect part of the total c_:ogt' of construction. | These pre-construction costs are
; "l‘egi'tim_ét_é_ and Warrantec.l_.'éxpcnsés incurred by the Companies in firtherance of their POLR
- Vc.';bllig'ation. The costs stei_n from the necessary prel_ilﬁinary activities fhat will bring the |
: Compam'es to the point at which a ﬁnal cost of construction will be known. As such, the costs

are propetly recoverable by the Companies as electric distribution uﬁlitie_s.

-7 0CC’s assertion that *nothing in the Application or the PUCO’s ﬁrocedures hinted that distribution rates were at
issue” (OCC Br. p. 21) defies the record. See page 11 of the Companies® Application. (App. p. 11).
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The Companies will kinow the final cost of construction prior to commencement of the .
Phase II surcharge. Once that information is ICKIO\;VI], the Companies wilk be able to make a final
“determination that the cost of the proposed facility still supports going forwardwith construction.
In-addition, at f'hat time th¢ Companies can advise the Commissibn of the most current cost
information and the Commission will have the ability to rev_iew the plan for consistency with the
- Companies’ Application.
Those who characterize the Companies’ pxop.osgl as ‘ésking the Commission tp sign over
a blank chieck, the amount o'-_f which will be filled in by the Cornpanies at a later date, are
ignoting the testimony of Mr. Baker, Senior Vice President — Regulatory Services, American
Electric Power Service Corporation. He testified that Phase Il cost recovery will begin “after a
hearing and the Co'r'n_'panies’ shoWing that [the IGCC Reco-\}éry Factor] is reasonable.” (Supp. p. -
14). Mr. Walke’f’s testimony was in accord with Mr. Baker’s téstimo‘ny. He étated that: “The
proposal has a _;-eas.onability test for costs that will have to _bé approved by .the- Commission, so
that’s the fail safe.” (Supp. pp. 57, 58).
The'refore, approval of the Coxﬁpaﬂes’ proposal would conclusively resolve the question
of whether Vit was Iappropriate to construct an IGCC facitity. It \Qould not mean, however, that
 the Commission would be unable to review whether the Companies’ construction of the IGCC
facility Wa's performed in a manner vlviﬁt::h'resul‘ted 111 costs heihg mé#sona.bly incurred, |
" Thereis another key aspect of the Companies’ cost recovery i)roposal; As Mr. Walker
 testified: |
The Companies will not be able to go forward with construction of an 1GCC
plant in Obio unless this plan, or some comparable plan, is approved by the -
Commission. It is unrealistic to expect the Companies to invest over $1

biltion on construction for an IGCC facility if recovery of costs is subject to
uncertainty. If the Companies were required to wait for this facility to be
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used and useful bcfore seeking cost recovery, the facmty would not be built
in Ohio. (Supp. p. 6).

Thérefore, while the Commission’s orders on review before the Court only serve to implement
| Phase I of that proposal, those orders appropriately have indicat:ed that the basic structure of
Pﬁascs 11 and III are reasonable and l;{wful.

Given the uncertainties discussed above, the Appellants argue against incurring the costs

of going forWa:rd with the Companies’ IGCC proposal. The Companies, and more importantly

C ~ the Comnﬁs‘sioﬂ, take the view that despite the uncertainties, the Companies, their 6ust0mel‘s and

~ Ohio’s economy camnot afford to live in a status quo world.. Therefore, based on the evidence

and the applicable law, the Commission concluded that it “has thc authority to apptove a

- mechamsm that grants recovery of the costs of the IGCC plant” and that recovery of IGCC-

.re]ated POLR costs “can be assured through the recovery mechanism that the IGCC Cost
Recovery and Adjustment Factors provide.” (TEU App. p. 27).

Hdwévef, while the Commission authorized the Companiés to begin IGCC Phase I cost
recovery, it did not sign over a bla‘nk check to the Con.lpanies. The Comnﬁssion directed the
'. Companies fo r’etufn to the Commission with answers to a variety questions. (IEU App. pp. 29,

30). At that point the Commission will render a final judgment concerning the reasonableness of

S ﬁfooeeding with construction of the proposed IGCC facility; By taking this measured approach,

“the Cdmmiséioﬁ icept open 1_:he IGCC opﬁon asa ﬁaeans by which the Companies can meet their
. POLR obligations. | |
: Cdntrary to the Appellants’ é_ss‘e'rtions, the-propdsal-do.es not harm the devel;)pment of a
_competitive electric mérket for generation service. In fact, the Companies’ proposal will
promote th‘e_development of such a mmket. This will result from the bypassable SSO surcharges

during Phases I and.II of the cost recovery proposal. The bypassable nature of the surcharges

11



will encourage customers to arrange for generation scrvice in the near term of tnarket
| development frem someone other than the Companies because such customers will avoid paying
the SSO and the surcharges. This pesition is supported by_ the testimeny of one of the
‘intervenors opposing the Companies’ proposal. .Mr._- Baardson, appearing on behalf of Baard
| , Gene'ration ‘LLC testified that during Phases I and II Competitive Retail Electric Serviee
(CRES) prowders would have the advantage of their customers not paying the surcharges that

_ costoners who contmue to rely on the Compames as the POLR would have to pay. (Supp. pp.
63,64, |
Further, despite the Appellants arguments to the contrary, the Commission’s exercise of
 rafe authonty regarding the IGCC proposal does not give the Companies’ IGCC fac:hty a

. competltlve advantage over non-regulated parties ‘that might be interested in bulldmg an IGCC

facility as a merchant facﬂlty
o A non-regulated, i.e., merchant facility has greater upside potential as market prices rise
ovet time. In eOnti'ast, however, under the Comhanies’ proposal, as the market-based SSO
- increases an'd exceeds the IGCC Recovery Factor, the IGCC Adjustment Factor will resultin a

credit to customers’ dlstnbutlon rates. In other words, customers w111 be shielded from
‘ mcreasmg market pnces 8
Reg'ardi_ng the Co'mpanies’ POLR obli gations, [EU contends “that neither AEP nor any

other party presented any evidence on the amount of gencerating capacity that might be required
.by CSP and OPCo to supply their SSO requn‘ements ? (IEU Br. p. 10, fn. 24). IEU’s assertion is
_ | based on the teshmony of one of the Compames witnesses who could not say exactly what their

POLR load weuld be in 2010.

® To the extent market prices are expected to be below the IGCC Recdvery Rate, it is unlikely that a merchant IGCC
facility would be built. This is because the developer would not anticipate being able to recover its costs in market-
based transactions,
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Despite that witness’s inability to be precise, the recorﬂ contradicts IEU’s assertion.

' DMR Exhibit 1 to Companies’ Ex. 7 reflects a peak demand growing from roughly 9,000 MW in
2006 to nearly 12,000 MW by 2024. (Supp: p. 38). Even using the low end of that range, a 600
MW IGCC plant represéhts about 7% of that peak load. Therefore, since it is not realistic to
'éxpect that more than 93% of the Companies’ load will switch to CRES providers, it is very

- likely that at least 600 MW of genergting capacity will be required by.the Companies to meet

their PQLR loa'd,'or' what IEU refers to as the SSO requirements. B'ased on this data it is not
.- surpnsmg 'thét Mr. Baker testified that “oﬁr POLR obligation would be higher than
600 [MW]....” " (Supp. p. 61).
Based on ali these considerations, the Companies responded to the AEP RSP Order’s

: request that they propose a cost—recovery mechanism that would support thelr ability to construct

“and operate an IGCC facility in support of their POLR obligation. The Application proposes a

~ Cost-recovery mechanism for an IGCC plant that they will dedicate to meeting ﬁeh POLR

db‘]igations over the long-term. Aﬁer providing notice of and holding local public hearings and

an evidentiary hearing, the Commission issued its Opinion and Order approving the Application

® IEU’s criticism that thete is insufficient evidence in the record to support the Coinpanies’ need for generation

- capacity to serve their POLR requirements in amounts equal to or more than what the IGCC plant will provide,
besides being incotrect, is ironic in light of IEU’s tendency to improperly tely upon extra-record information in its

‘Brief. For example, the rate of return figures that IEU offers at page 21 of its Brief to stipport its Proposition of Law
- No. 2 are not based on evidence in the record of this proceeding. Instead, they reiterate an argument that IEU made
in a post-hearing brief that it submitted in a different proceeding. The Commission did not accept those rate of
returh arguments, or the information on which the argunients were based (which the Companies believe are
~ inaccurate) in the proceeding where they were presented, let alone in this proceeding,

As another example, IEU cites to a myriad of extra-record information in footnote 73, at pages 29-30, of its Brief,

Neither the Reliability Assurance Agreement, the Settlement Agreements, the Appalachian Power Company

. Application, nor the Investor & Banking Meeting documents to which IEU refers in its footnete 73 are in the record
of this proceeding,

In appeals of commission orders, R.C. 4903.13 does not permit appellants to rely upon factual information from
outside of the record. In addition, IEU cannot inject these documents and the factual information included or
referenced in them into this proceeding by the expedient of including them in its Appendix because they are not
proper items for an Appendix either. See O.5.Ct. Rule VI, Section 2(B)(5).
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in large part. It approved alPh'asc IPOLR charge component for each Company that W‘éuld
recover its share of pre-construction costs for the IGCC plant. It‘ found that the Companies’
long-term cost-recovery mechanism would provide the cost-recovery assurance needed by the
Cémpalﬁes to ﬁr’oceed with cons’fructing and operating an IGCC facility. While the Commission
déferred jﬁdgment on imp]émentation of the Phase II and Phase IIl POLR cost-recovery
¢0mponents pending tﬁe submission of additional information by the Cbmpanies regarding
several issues, it concluded that the Corﬁpames should be permitted to recoyer the reasonable ,
E . '_"ccsts of further devalopmg and detalhng their proposal |

| The fa‘c‘ts of ﬂ‘llS record 'support the Commission’s decision and, as will be discussed in
the Argument pottion of the Brief, the applicable law contemplates and permits the

o Comniission’s decision. |

HOI. ° ARGUMENT

Proposition of Law No. 1:

An Order Of The Public Utilities Commission Of Ohie Will Not Be Reversed On
“Appeal As To Questions Of Fact Where The Record Contains Sufficient Probative
Evidence To Show That The Order Was Not Manifestly Against The Weight Of The
Evidence And Was Not So Clearly Unsupported By The Record As To Show
' Misapprehension, Mistake, Or Willful Disregard Of Duty. As To Questions Of
~ Law, The Court May Rely Oit The Expertise Of A State Agency In Interpreting A
" . Law Where Highly Specialized Issues Are Involved And Where Agency Expertise
- Would, Therefore, Be Of Assistance In Dlscernmg The Presumed Intent Of Onr
L General Assembly

The Court recently explained its standard of review of the Commission’s orders in Ohio
Consumers " Counsel v Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-5789 (the CG&E RSP
 Appeal), at 112:

“R.C. 4903.13 provides that a PUCO order shall be reversed, vacated,
or modified by this court only when, upon consideration of the record,
‘the .court finds the order to be unlawfil or wunreasonable.”

Constellation NewEnergy. Inc. v. Pub. Util. Comm., 104 Ohio St.3d 530, |
- 2004-Ohio-6767, 820 N.E.2d 885, at §50. We will not reverse or
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modify a PUCO decision as to questions of fact where the record
contains sufficient probative evidence to show that the commission's
decision was not manifestly against the weight of the evidence and
was not so clearly unsupported by the record as to show
‘misapprehension, mistake, or willful disregard of duty. Monongahela
Power Co. v. Pub. Util. Comm., 104 Ohio St.3d 571, 2004-Ohio-6896,
820 N.E.2d 921, at ¥29. The appellant bears the burden of
demonstrating that the PUCO's decision is against the manifest weight
- of the evidence or is clearly unsupported by the record. Id. Although
- we have "complete and independent power of review as to all
. questions of law" in appeals from the commission, Ohio Edison Co. v.
- Pub. Util. Comm. (1997), 78 Ohio St.3d 466, 469, 678 N.E.2d 922, we
may rely on the expertise of a state agency in interpreting a law where
"highly specialized issnes" are involved and "where agency expertise
woild, therefore, be of assistance in discerning the presumed intent of
~ our Gereral Assembly." Consumers' Counsel v. Pub. Util. Comm.
' (1979) 58 Ohlo St.2d 108 110,12 0.0.3d 115, 388 N E 2d 1370.

_ ’I‘he Court conﬁrmed in the CG&E RSP Appeal that SB3 does mvolve “highly
spemahzed issues” and, accordmgly, it Wlll give substantial deference to the
: Commissicm’s interpretations of, and its expertise in establishing rates pursuant to, SB3’s
provisions:
“We have recognized the commission's duty and authority to enforce
the competltmn-encouragmg statutory scheme of S.B. 3, and we have
accorded due deference in this regard to the commission's statutory
interpretations and expertise in establishing and meodifying rates.
- Migden-Ostrander v. Pub, Util, Comm., 102 Ohlo St.3d 451, 2004-Chio-
_‘3924 812 N.E.2d 955, at 123.”
CG&E RSP Appeal supra, at J44.
Based on the facts already discussed and the remammg Proposmons of Law, the

Commission’s ordets on appeal should be affirmed under this apphcable standard of review.
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" Proposition of Law No, 2:

_An Electric Distribution Utility May Procure Power From Generating Plant That It

Constructs And Owns In Order To Meet Its Obllgatlons As The Provider Of Last

Resort Under R.C. 4928.14.

As part of SB3, the General Assembly déclared, in R.C. 4928.02(A), that it is the policy
_of this s_tate to “Ie]nsure. the availability to consumers of adequate, reliable, safe, efficient,
nonidiscriminatory, and reasonably priced retail electric service.” Paramount among the myriad
duties that SB3 assigns to the Commission is the responsibility to “ensure that the policy

* specified in section 4928.02 of the Revised Code is effectuated.” R.C. 4928.06(A).

“When enacting SB3, the General Assembly contemplated that, ever at the end of the five-
year Matket Development Period (MDP), not all customers will have switched to a Competitive
Retail Electric Service (CRES) provider for geﬂefation service. Not wanting to leave those
customers out in the cold, either figuratively or literally, the General Asserhbly imposed the
- Provider of Last Resort (POLR) generation service obligation on electric distribution utilities:

After its market development period, an electric distribution utility in this
state shall provide consumers . . . a market-based standard service offer of
all competitive retail electric services necessary to maintain essential
. -electric service to consumers, including a firm supply of electnc generatlon
. service. (R.C. 4928.14(A), emphasis added)
The General Assembly also ptowded for those customers who did switch to a CRES
) prowder that'sub‘sequcntly failed to supply generatlon service to those customers. Those
| customers would default back to their EDU for the provision of generation service:
After the market development period, the failure of a supplier to provide
retail electric generation service to customers within the certified territory of
the electric distribution utility shall result in the supplier’s customers, after
reasonable notice, defaulting to the utility’s standard service offer filed

under division (A) of this section until the customer chooses an alternative
supplier. (R.C. 4928.14(C)).
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The Comimission has recognized that divisions (A) and (C) of R.C. 4928.14 require the
: Compénies to fulfill POLR responsibilities after the MDP. (AEP RSP Order, IEU App. p. 245).
The Commission specifically noted in the AEP RSP Order that the Companies will be held forth
o as 'the POLR to corisumers who either fail to choﬁse an .iItemat_ive supplier or who return to them
_ éﬁ'er taking service from another generation supplier. (IEU App. p. 25 5). Consiste‘nt'with that

- obligation to s‘erve,.the Corﬁpanies’ responsibility extends beyond ensuring that they have the
capacity to setve nbn—switchjng or returning customérs WhOISB requirements may be readily |
' predlcted They must also liave suﬂ':imcnt capaclty to meet unantlclpated demand
The Comrmss:on farther recogmzed that the EDU’s POLR obhgatlons also include the
i résponsibility to maintain access to the generation resources necessary to support the reliable

, o'pe'.ration of the EDU’s distribution s;ystem. The Opinion and Order noted that such generating
capacity, b_eca'usé it supports the rehable operation of the EDU's distribution system, is an(;illary
 tothe prov_i'sibn' of distribution services. (IEU App. pp. 26, 27). Thus, because the POLR
* function is necéssrary to the provision of distribution service, it falls squarely within R.C.
4928.01(AX(1)’s deﬁmﬁon of“anclllary service,”'°

) Thls Court has conﬁrmcd both the EDU’s POLR obhgatmns and the lawfulness of

- establishing charges for recovenng the costs of fulfilling those obligations. Cor_zstellqtion

. ArewEnérg,-Inc. v. Pub. Util. Comm., 104 Ohio St. 3d 530, 2004-Ohio-6767, 820 N.E.2d 885, "
1939-40. Most recently, the Court described the POLR obligation as follows:

Under R.C. 4928.14(A) and (C), an electric distribution utility . . has an
obligation to ensure generation supply for customers not being served by a

‘competitive retail electric service provider by offering a market-based
_ standard service offer that establishes prices for that supply.

CG&E RSP Appeal at 168 (emphasis added).

" R.C. 4928.01 (A)(1) provides, in pertinent part, that ““[a]ncillary service’ means any function necessary to the

: provision of electtic .. ., distribution service to a retail customer. . . .”
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As the Comunission concluded in the proceeding below, its jurisdiction over the provision
of no‘n-co‘mpetiti\_ré retail electric services pursuant to R.C. 4928.05(A) provides it with authority
to assure the recovery of costs that the EDU incurs to meet its POLR obligation, This obligation

includes the comumitment to stand ready to provide standard service offers to all of its customers

L that do not switch or who return to the EDU for generation service, and also to provide ancillary

_ | éervices, as defined in R.C. ‘4928.01(A)(1); that eﬁsure the reliable operation of the distribution
network. Opi_nion and Order (IEU App. pp. 26, 2;7); and Entry on Reheariﬁg, at Findings 21, 24,
- and 27. (IEU App.'pp.- 63—66). | |

SB3 ,rt;quires' EDUs to have sufﬁcient_capacify to me'etl their POLR obli gations.r ‘What

- they must adqompﬁsh — 'satisf)dhg all reéuirements for generation service by cuStt_)mers who

- either shop and then return or who don’t shop at all, and ensuring the reliable operation of the

- distribution system that delivers generation services to all customers— is clear. How they may go

about the tasks and what an a‘ppropriéter strategy for meeting those obligations might be are not
specified. The lack of speéiﬁcity is not a flaw in SB3. Rather, it is a sirength of the electric
restructuting law that allows EDUs flexibility in how they meet their POLR. obligations.
The proposition that the EDU’s capacify rc_asourcés that are necessary to fulfill its PbLR

: ﬁbﬁgations may include generation assets that the EDﬁ owns or controls finds substantial |
X sﬂ]:")po‘i"t inR.C. 4'92:8.17(E_)."_ That proviéion g‘ene‘rally allows the EDU to divest its generation
assets without the réquirement bf Cbmmis_sion approval pursﬁaﬁt to the provisions of R.C. Title
49 that might have appﬁéd ﬁrior to SB3’s enactment, such as R.C. 4905.20 and 21. However,
R.C. 4928.17(E) specifically notes that the right to dives; generating assets is subject to those

. provisions of R.C. Title 49 “relating to the transfer of transmission, distribution, or ancillary

service provided by such generating asset.” (Emphasis added). R.C. 4928.17(E) confirms that
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thé‘r.eiis nO'biﬁﬁket restriction in SB3'r‘egarding ownership of generation asse{.s by EDlUs. Indeed,
R.C. 49_28.17(E) confirms that there are circﬁnstances in which ownership and control of
generaﬁen assets could be appmpriafe to support the EDU’s distribution function.
The Commission relied upon SB3’s flexibility When it encom;aged the Compa.nieé to
move forward with plans for the consiruction of an IGCC facility in Ohio. (IEU App. pp. 255,
256). In doing so, the Commission recognized that it is appropriate for an EDU to have access to
, 'a'po'rt'folio.of capacity and energy options in order to meet its post-MDP POLR obligations.
| Access-to owned generation that is dedicated to the POLR tasks during periods
| subsequeiit to the RSP is a legal and _appropriéte component of a portfolio (:)f capacitji and energy
options that the EDU uses to satisfy its POLR obligations.. Because it will be owned by the
| :Companies,_the commiﬁnént of the IGCC plant’s output to meet their POLR obligations is
 highly reliable. it also provides a long-term hedge agains;t the volatility in both fhe availabi]itj.r
~ and pricing (')'f wholesale capacity and energy supplies.
Given this applicable law, the Commission _coﬁectly determined that SB3 does not
'proiiibit ah EDU from procuring pOW-’GI' from a generating plant that it constructs and owns in

order to meet its obligations as the provider of last resort.

~ Proposition of Law No. 3:
In Order To Enable An Electric Distribution -Util'ity‘ To Procure Power Supplies To
Meet Its Provider Of Last Resort Obligations, The Public Utilities Commission Of -
“Ohio May Authorize The EDU To Establish POLR Charges That Assure Recovery -
Of The EDU’s Costs Incurred To Meet Its Obligations.
| ~ Affer concluding that it is appropriate for the Companies to take steps to guarantee that
_ they will have access to generation in the long run that will be dedicated to meeting their POLR

responsibilities, including ancillary services to support the reliable operation of their distribution

networks, the Commission explained its authority to establish a cost recovery mechanism:
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T addition, the Ohio Supreme Court has confirmed the Commission’s
authority to establish a mechanism that assures recovery of costs that the
EDU incurs in its position as the POLR. Constellation NewEnergy, supra.
As was the case in the rate stabilization surcharge addressed in
-Constellation NewEnergy, the costs of the IGCC plant are costs that the
‘Companies will incur in their position as POLR; they are costs that will be
incinrred to assist them in meeting their POLR obligation to all consumers in
. their ceitified territory; they are costs the recovery of which can be assured
through the recovery mechanism that the IGCC Cost Recovery and
Adjustment Factors provide; and the existence of these costs makes it
~ reasonable to recover them through a POLR cost recovery mechanism that
applies to all customers. Therefore, the Compames proposed mechanism
~ Tfor assuring recovery of the IGCC plant’s costs is comparable to the Rate
. Stabilization Surcharge that the Ohio- Supreme Court confirmed when it
affirmed the Commission decision in Constellation NewEnergy, supra. It is
also comparable to the POLR charges that the Commission approved in the
Companies’ RSP Order, supra, at 27, 29, and 37. We find that this
Commission has the authority to approve a mechanism that grants recovery
of the costs of the IGCC plant. (IEU App. p. 27).

This Court has most recently confirmed the Commission’s authority to establish POLR
chirges that reécover expenses related to the EDU’s POLR obligations in the CG&E RSP Apﬁeal,
supra, 111 Ohio St.3d 300, 2006-Ohio-5789. In that appeal the Court cbnsidered numerous
criticismis of the Commission’s decisions approving a rate stabilization plan for CG&E,
iricluding a POLR component of CG&E’s standard service offer, which would take effect after
. the end of that EDU’s market deveiopment period.

The POLR component that the Commission approved in its Opinion and Order which led
o _’t’d. theCG&E RSP Appeal contained a “rate stabilization” component and an “anmually adjusted”
componént. The annually adjusted component was designed to recover a variety of costs,
including costs CG&E incurred to maintain adequate electric capacity reseﬁes in excess of
'expecte'd demand. On rehearing the Commission modified the POLR component by adding 2n
“infrastructure maintenance fund” component and a “systcﬁl reliability tracker” component. The

infrastructure maintenance fund charge was intended “to compensate CG&E for committing its
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generﬁti'on assets to serve market-based standard service offer customers.” The system reliability
tracker was intended to permit CG&E “to recover its annually committed capacity, purchased
power, réserve capacity, and other market costs necessary to serve market-based standard service
offer customers.” On rehearing the Commission found the additional POLR componeiits to have
Therit and approved them. CG&E RSP Appeal, supra, at 124-36.

Despite OCC’s objections, the Court notably did not find fault with the purposes that the
' _ varioiis cotiponents of the POLR charge were designed to serve.!! Instead, the Court observed
tﬁat thie Commission had approved the various components of CG&E’s POLR cost recovery
“mhschanism in order to enable CG&E to recover various types of expenses related to its POLR
~ obligations. Thi Court held that the Commission’s decision was not nnlawful, observing that
“[w]e have traditionally defetred to the judgment of the commission in situations involving thie
: 'cﬁhmﬁ'SS‘ién’s special expertise.” CG&E RSP Appeal, supra, at 168, citing AT&T
Communications of Ohio, Inc. v. Pub. Util. Comm. (1990), 51 Ohio St.3d 150, 154, 555 N.E.2d
 288; and Cornistellation NewEnergy, supra, at 1136-40.
The expenditures in connection with the IGCC plant for which the Companies sought
. -_ assuraiices of recovery in their Application in the proceeding bélow, as was the case with the
| : elements of the POLR component that the Court reviewed in the CG&E RSP Appeal, telate to
E _'th"‘éir POf;R-‘OBligations. Their purposes are o assure tilat over the long teri the Companies will
:fh'aVe available to them the generation resources necessary to meet their POLR obligations,
fii¢luding the reliable operation of their distribution networks. There are distinguishing aspects of

the Companies’ cost recovery proposal, compared to the POLR components under consideration

11 The Court agreed with OCC’s argument that the Commission did not provide an adequate explanation of the
evidentiary basis for the changes it made in its rehearing order to the POLR components. Consequently, the Court
renianded the matter to the Commission for further clarification of those rehearing modifications. CG&E RSP
Appeal, supra, at §§27-36.
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in the CG&E RSP Appeal, which r'naké the Companies’ argumenté for affirmance on appeﬁl‘eveh
more compelling. First, the Commission more thoroughly reviewed and expléined inits orders
in the proceeding below tilc relationship of the exp_endi’curés by the Companies on the IGCC
plant to their POLR obligations. Second, the Commission had a well-developed record of how
the cost recofery mechanism thatAthe Compa:niesrhad proposed would recover their expenditures
on the IGCC plant. Finally, there was a definitive explanation in the record 'of the types of costs
~ tobe recovered during all phases of tﬁe cost recovery proposal.

 The CbmmiS'sion’s orders in this case are consistent with its authority‘under' SB3 to
establish POLR charges;hat assure .an EDU it may recover the costs of meeting its POLR
- obligations. Constellation,‘.;'uprcz-,' CG&E RSP Appeal, supra.

~ Proposition of Law No. 4:

| The Public Utilities Commission Of Ohio’s Décisions Are Sup‘pofted By The
Evidence Of Record And Its Order Sets Forth The Reasons Prompting Its Decisions
-In Accordance With The Requirements Of R.C. 4903.09.
B The Court has held that “where enough evidence and discussion aré found in an order 'to
_ enab’lé the PUC_O_’S reasoning to be readily discerned, this Court has found substantiat
_compliant;‘,e with R.C. 4903;09 «. " MCI Telecommunications Corp. v. Pub. Util. Comm.
- . 7(19'788), 38 Ohio $t.3d 266, 270, 527 N.E.2d 7_?7. The Court also has .explaihed that _the purpose'
0f R.C. 4903.09 is to provide it with sufficient details to enable it to determine, upon appes, how
. 'th‘e Commission reached its decision. Mgdeﬁ-()strander v. Pub. Util. Comm. (2004), 102 Ohio
St.3d 45'_1; 455, 812 N.E.2d 955; Cleveland Elec. Iltum. Co. v. Pub. Util. Comm. (1983), 4 Ohio
St.3d 107, 110, 447 N.E.2d 746 R |

The Commission provided the reasoning supporting its jurisdiction to approve a cost

recovery mechanism for the IGCC plant and, in particular, the charges for recovery of Phase I
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costs in the Apnl 10, 2006 Opinion and Order at pages 12-18 (Opinion), 19-21 (Conclusion), and
22-23 (Findings of Fact-and Conclusions of Law).
In particular', the Commission’s Opinion and Order states:

To provide a safety net for those customers, [not served by.a CRES
provider] the General Assembly imposed the POLR generation service
obligation on electric distribution utilities: [reciting portion of R.C. 4928.14
(A)}) (IEU App. p. 21). a

LR 28 J

The Gerieral Assembly also provided a safety net for those customers who
-did switch to a CRES provider that subsequently failed to supply generation

_ service to those customers. Those customers would default back to their
electric distribution utility (EDU) for the provisions of generation service:
[reciting a portion of R.C. 4928.14 (C)]. (IEU App. p. 22).

see

The Cominission specifically noted in the RSP order that the Companies

~ will be held as the POLR to consumers who either fail to choose an
alternative supplier or who choose to retum to them after taking service
from another generation supplier (Id.).

The application is not proposing that the Commission use cost-of-service
ratemaking to establish pricing for the SSO that Section 4928.14, Revised
. Code, requires at the end of the MDP; the Companies’ Application has no
1mpact on the determination of AEP’s market-based SSO. . . . The proposed
- IGCC Recovery Factor and the IGCC Adjustment Factor are for the stated
- purpose of recovery of the costs of the IGCC plant. (IEU App. p. 26).

[Tlhis Application is not about regulating retail electric generation service,
but about providing the distribution ancillary services. These services are
‘subject to Comnmission regulation, as being necessary to support the
distribution function. It'is the Commission’s obligation to assure reliable
distribution service under Section 4928.02(A), Revised Codeée, and
- noncompetitive retail electric service are subject to the regulation of this
Commission under Section 4928.05(A)(2), Revised Code. . . Ancillary
service is not listed as competitive under Section 4928.03, Revised Code.
In fact, although it is included within the list of components which could be
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declared competitive by this Commission, it has not been declared
competitive. Section 4928.05(A), Revised Code. Since ancillary service
meets neither test for being competitive, it is a noncompetitive retail electric
service subject to the continuing regulation of the Commission. (Jd.
emphasis added).

It is clear to thls Comm1ss1on that most of these ancillary services require
generating plant. Thus, we find that SB 3 contemplates that the EDU would
provide ancillary service from generating plant at least until such time as
the Commission found that the market conditions had developed
~ sufficiently to allow a declaration of competitiveness. . . . However, the
POLR responsibility cannot be left unregulated, as it r'nust be available if
_the market option fails. Therefore, we find that the statutory scheme of SB
'3 does contemplate that the EDU would provide services from generating
plant to. provide “ancillary service” as it relates to POLR service.
Consequently, there is no conflict between the market-based standard that
Section 4928.14(A), Revised Code, requires for post-MDP SSOs and the
Companies’ proposal for assuring recovery of the costs of the IGCC plant.
(IEU App. p. 27, emphasis added).

- Distribution reliability is a core concern of the Commission and the EDU’s

* POLR function is a distribution-related service. The EDU is the only entity
that can fill the POLR obligation. . . . [T]he EDU still stands as the backup
POLR provider and that standby duty is distinct from the CRES function of
fulfilling day-to-day or minute-to-minute power requirements. The EDU is
the entity that operates the distribution wires and these wires must remain
charged for connected customers to receive service; the EDU must have .
' capacity available ancillary to the provision of the distribution service.

- (IBU App. p. 27, emphasis added).

: [T]he costs of the IGCC plant are costs that the Compames will incur in
their position as POLR; they are costs that will be incurred to assist them in
meeting their POLR obligation to all consumers in their certified territory;
they are costs the recovery of which can be assured through the recovery
mechanism that the IGCC Cost Recovery and Adjustment Factors provide;

and the existence of these costs makes it reasonable to recover them through
a POLR cost recovery mechanism that applies to all customers. . . . We find
that this Commission has the authority to approve a mechanism that grants
~ recovery of the costs of the IGCC plant. (Jd. emphasis added). '
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The Commission agrees that such economic benefits and technological
advances [related to the IGCC] are beneficial for the environment, the state
of Ohio, the region, and the nation. Further, the Commission finds that,
“with the recent volatility of natural gas prices, the environmental cost of
pulverized coal generation facilitiés, the age of the generating facilities in
Ohio, the likely implementation of carbon sequestration legislation, the lead
time required to place a generation facility in operation and the life-cycle of
“generation facilities, the diversification of electric generation facilities' is
 'wise. The Commission is not opposed to the consideration of an IGCC
_ facility, and we, therefore, believe it is appropriate to take the initial step of
approving Phase I cost recovery mechanism of the application. (IEU App.
P.29, emphams added).

LI J

Adequate, 1eliable, safe, efficient, nondiscriminatory, and reasonably priced
retail electric service cannot be provided to consumers in Ohio unless there
~is a functioning distribution system. The Commission’s decision in this -
- case is about ensuring the long-term viability of the distribution system and
* adequate capacity for AEP’s POLR obligation. The AFP Companies

should be permitted to recover the reasonable costs of finrther developing

and detailing their proposal, to be considered by this Commission m a
future procecdmg ([EU App p- 30, emphasis added)

The Comlmssmn s reasoning is readily dlscernable, and the orders provide sufficient
d’ét‘ai;s“td enable the Court to determine, upon appeal, how the Cbmniissioﬁ reached_its decision.
| Despite the _Comlﬁissibn’s full‘ discﬁssion of its reasoning;‘séveral Appellants contend that the

, | .Caﬁﬂnission’s orders nonetheless viqlatc R.C. 4903.09. However, the Appell:_mtsf objections are
o the 'Coﬁilﬁissibn’é decision itself and how the Commission a;xjvéd at that decision, not that the‘

- Coiirt is unable to discern how the Commission reached its decision. Their arguments that the

Order violates R.C. 4903.09 are not persuasive.
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Proposition of Law No. 5:

By Assuring Recovery Of Costs Incurred To Procure Generation i{esoufces

Through Which EDUs Will Meet Their POLR Obligations, Including The Provision

‘Of Ancillary Services That Support The Reliable Operation Of The EDUs’

Distribution Networks, The Public Utilities Commission Of Ohio Does Not Regulate

Competitive Retail Electric Generation Service In Violation Of SB3.

'Severel Appellants argue that the Commiésion‘s orders amount to the regulation of retail
electric generation service in violation of R.C. 4928.03, whieh declares retaii generation service
to be a competitive service, :and R.C. 4928.05(A)(1), which reﬁloves it ﬁ'OII;i supervision and

) regﬁ]etion ley the Commis’sioe. (FE Prop. of Law No. 1, Brief- at pp..6-13; OCC Prbﬁ; of Law
;' ‘No. LA, Bricf at pp. 10-15; and OEG Prop. of Law No. 1, Brief at pp. 6-9).

The eenunon flaw in these argtnnents is that they misel.rlaracterize the Corﬁpa‘nieé’ _
Application-and the Commission’s orders. The Companies’ preposai for recovering the costs of
- the IGCC plant and the Cemmission*s orders authorizing cost recovery do not involve_the

regniation of cempetitive retail electric service, They invelve the regulation of the Companies’

dis’tributioﬁbesed POLR respensibilities, including the provision of ancillary seﬁices. The
_ordets do ot affect the price or terms and conditions of competitive generation services.

FE argues that SB3 i)mvides no eonnection between generating plant a.nd ahcillary
o _—'serwces as deﬁned in R.C. 4928. Ol(A)(l) The words of that sectzon plalnly say otherwise.
Ultlmately, even FE concedes the pomt when it adnnts that the Commission’s observation that
most of these ancillary services listed in R.C. 4928.01(A)(1) requlrc generatmg plant “is
obwously true.” (FE Brief, atp. 9).
FE also contends that the EDU’s POLR ob]igaﬁen under R.C; 4928.14, which requires it

to provide default service to non-switching and returning customers, does not require them to

build and own generating plants for that purpose. (FE Brief, at pp. 10-11). Neither the
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Companies nor the Coinmission have taken the position that the Corﬁpa:nies are required to build
and own generating plants. The Commission has concluded that the Companies may build and
own a geﬁerating plant, and cost-reéovery assurance is appropriate, when the plant will be used
_ to meet their POLR responsibilities, ihcluding providing 'd.efault generation service and ailcillary
| services that su_ppoﬁ the reliable operation of their distribution nétworks.
FE also claims that the Commission is mistaken in its belief that it has a responsibility
: und'e;' SB3 .to €nsure th;it EDUs ﬁave ﬁdequate capacity to meet their POLR obligaﬁons.
| A-cc'or-ding.to FE, the e:iclus_ion of competitive geﬁeraﬁoh se’rviqe and generation plarit from the .
long-term forecast reporting process.of R.C. 4935.04 confirms that the Cmﬁmission has no such
- Irespoglsibility. "(FE Brief at -pp. 11-12). Under R.C. 4928.14; however, the Commission does
- ‘have a regulatory n;)l'e w1th regard to EDUs’ provision of POLR services, and it also is required
| to regulate ancillary sefvices. The changeé in the Commission’s léng—term forecast report duties |
under R.C. 4935.04 do not affect its responsibiliﬁes regarding the EDUs’ POLR aﬁd ancillary
- services. |
FE alsoAassett.s that piovi_ding cost-recovery assurance to the Companies for the IGCC
plant vﬁ}l be anti-co,mpetitive because it will disadvantage merchant plant developers who face
market risks without assurance;s éf cost recovery.'r First, unlike the Companies, merchant plant
. | - - developers do ﬂof have POLR responsibiliﬁes; They caﬂ choose whether and to Whom they will
sell their power and at what j)ﬂcc they will sell. Secoﬁ&, the Companiés Wﬂl recdvér the costs of
' their IGCC plant and no mofe.' Merchant plant devg:lopers may charge Whai:ever the market will
bear. Third, absent up-front aséurance of cosf recovery, the IGCC p}ant-will not be built by the

‘Companies or By a merchant plant doaveloper.12

'? See the quoted testimony at the outset of this Brief’s Statement of Facts.
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OEG contends thﬁt the Commission’s orders violate R.C. 4928.05 by requiring the
Conipanies’ customers to pay cost-based rates for generation service provided by the IGCC
plant. As aresult, OEG argues, the orders breach SB3’s covenant with consumers and utilities
| ““that all electric generation service, whether it is produced by an inexpensive or expensive
géﬁefating‘ uniit is subject to market pricing.” (OEG Brief, at p. 9). Simiiarly, OCC claims that
the Cotnmission “appfove‘s charges for a generation function,” and that violates R.C.
4928.05(A)(1) which removes competitive retail electric services, including generation service,
from the Comimission’s oversight. (OCC’s Brief, at pp. 10-11, emphasis i1 original).

* These criticisms are not valid. The generation service that the IGCC plant will provide to
help meet the Companies’ distribution-related POLR obligations tol provide defanlt generation
service tb-nt)n—s"wit?:hin'g and returning customers will be priced at the same market-based
stanidard séwice offer rates that the Commission will establish for ali such default sérvice,

“however it is sourced. In particular, during the 2006-2008 period covered by the AEP RSP
Order, the rates that non-switching and returning customers (“defanlt” service customers) will
pay for defauilt generation service are, and will be, the market-based standard service offer rates

é‘s‘tab]ished pursuant to R.C. 4928.14 in that case. After the end of the RSP, during 2009 and

| beyorid, rates for the Companies’ standﬁrd service offers will 4continue to be established by the

'=C0ﬁrﬁiissioﬁ in accordance with the market-based standard of R.C. 4928.14.

The POLR charge that the Conumission approved in the pfoceedillg below is based on the
‘ 'cc)sts.th’a't the Cottipanies will incur during Phase I of the IGCC plant’s construction process.
Neither thé Phase I charge that the Commission has approved, nor the Phase II or Phase I
charges (or credits) that the Commission has. not yet approved, are charges that customers pay as

part of the pricé for default generation service. Rather, they are POLR charges (or credits) that
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provide assurance that the Companies will recover the costs (and no more) of procuring a
generation resource that will, in turn, enable them to meet their POLR responsibilities in the
future, including the provision of ancillary services that support the reliable operation of their
distribution networks.

OCC contends, nevertheless, that the Commission’s Order cohtainé statements that are
incm;siste’nt with characterizing the Phase 1 surcharge as d_istﬁbution—related.- For example, OCC
- notes th_‘at the Phase I charge is bypassable, wlﬁch OCC claims indicates that it is generation- '
| related beéﬁnée,'it says, ratés for distribution-related services are non-bypassable.r (OCC’S Brief,

atp. 12). This elevates form over substance. The Companicsﬁ_ropoéed to make the Phase I
surcharge bypassable in order to encourage customers to switch. (Supp. p. 9). All Phase I costs
will be recovered, either through the Phase I charge or by adding any collection shortfall at the
end of Phase I to the Companies’ construction work in process accounts. If the bypassable

.nature of the charge during -Phase I created a legitimate issue regarding the POLR character of
the costs that it is -desigued ?o Tecover, Which it does not, the cure would be to make it ﬁon—

. | ‘bj}passable.- |

| OCC ai_so nofés that the Cémﬁssion in its orders directed the Companies in the next

' ph‘asé'of the proceeding below to report on their consideration and evaluation of investors in the

_ ﬁ'r’oposed IGCC 'facility. OCC surmises that this directive makes no sense if the pﬁrpose of the -
IGCC piant is “to provide adequate distribution servicé that only thé Companies can legally

| provide “dthin"theﬁ service territories.” (OCC Brief, at p. 13, emphasis in original). If there is
an absence of logic, it is in OCC’s criticism. The directive that the Companies repoft on whether
it makes sense to share the burden of financing the IGCC plant with third parties has no

connection to the function that the plant will serve for the Companies. Regardlesé of how it is
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financed, or whether it is co-owned with others, the plant’s purpose for the Cbmpanjes will be to
~meet their POLR responsibilities, which are related to their distribution function.

OCC also is skeptical- of the orders’ findings that distribution reliability is a core concern
of thie Commission and that the IGCC plant will support distribution reliability. OCC states that
the seriousneés_ of the Commission’s concern i_s bélied by the fact that this is the first proceeding

in which the Commission has articulated such a view. A(OCC; Brief, at pp. 13-15). The
legitimacy of the C_oinmission’s concerﬁ is-not measured by when or how 1t first 1s articulated or
7' the t’):rpé of case in which it is articulated. In a_ny‘e\'rent, this is the .ﬁrs;t case since enactment of
SB3in Whiéh the issue o._f constructing a new generation facility to meet the POLR obligation has
-Béen presehféd to the Commission. 'I'herefbre, it is not surprising that this is the first time thé o
Commission has articuiated its views on this issue. |
The Commission’s orders do not regulatc 60mpeﬁfive retail eleétric generation service in

‘violation of SB3 and the Appellants’ arguments to the contrary should be rejected.

Proposition of Law No. 6:
' _Cohstmcﬁdn And bwnership Of A Geriera’ting Plant And The Use Of Such A Plant
By An Electric Distribution Utility To Meet POLR Obligations Do Not Conflict
‘With The Corporate Separati(?n Rquiremen‘ts of R.C. 4928.17._
| | OCC claims in its Proposition of Law No. 1.B., Brief at pp. 15-17, that the Cpmpanies’
| 'Iirdp(;‘Sal' 10 *t_)uild and own tl;e IGCC i)lant and détiidate the facility to their POLR obligations
e \_riolates_ the corporate separation requirements of R.C. 4928.17. OCC contends that Ohio law
prohibits the ownership of generaﬁng assets by an EDU and requires the provis_ioﬁ of generation |
services through-a separate.afﬁliate. (OCC Brief, pp. .1.5'-16). The Commission rejected 0CC’s
| criticism, ﬁndir;g that the primary purpdse of the IGCC plant is to provide distribution ancillary

services and to meet the Companies’ POLR obligations. (Entry on Rehearing, IEU App. p. 63).
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The Cbmnﬁssion decided this issue corréctly. The corporate separation requirements of
- R.C. 4928.17 do not preclude the Companies from owning the IGCC plant or prbviding the
~ generation or ancillary services tilat they must as the providers of last resort. Firsf, R.C.
4928.17(A) provides, in part, that “no electric utility sﬁall engage in [Ohio], either directly or

through an afﬁi_iate, in the businesses of supplying a noncompetitive retail electric service [i.e.,

- distribution service] and sﬁpplyiﬁg a competitive retail electric service [i.e., retail generation
setvice] . . .”” (emphasis added) unless the utility implements and operates under a corporate
- separation plan'-th‘a'_c, émong_other things, requi’.res-that the competitive service be prpvided
through a fully separated affiliate. | |
. The Coﬁlpahies, élthqugh each is an “eleciric utility’ ’-as that term is defined in R.C.
'4928.01(A)(1 1), ar;s- not “engaged in the business” of supplyiﬁg competitive retail electric -
' setvices. Instead, as paﬁ of their responsibilities of supplying 2 non-competitive retail electric
service (i.e., distribﬁtion service) they bear the EDU’s POLR obligation to sfand ready to provide
all consumers within their certified territories with a standard service offer of all competitive
retail electric sérvices necessary to maintain essential electric service to those consumers
“including_g firm supply of electric generation service.” They have no choice in the matter.
Asg EDUS, the Companies are not permitted to compete against CRES providers certified
-' p‘ursua:nt to RC 4928'.03(B). Pursuant to RC 4928.14,. thc_al rate that they may charge for default
: ge'hera'tioﬁ service, although- market-based, is set by the Commission.- In addition, the;y are
“obliged by R.C. 4928.14 to provide default generation service to all consumers m their certified |

territories, including those who return after their generation service arrangements with CRES
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providers end. CRES providers have no such default obii gaﬁon and can set the prices for their
retail generation services at whatever levels they choose.”

Other provisions of R.C. Chapter 4928 support the conclusmn that the Compames are not
“engaged in the business” of supplying competitive retail electric service simply by providing
'd'efault' generation servzce For example, R.C. 4928.08(B) prohibits the provision of competitive .

retail electric services to consumers in Ohio without ﬁrst‘beingcertiﬁed by the Commission.
The Commission has never required EDUs to obtain CRES certification puréﬁant toR.C.
4928.08(B) or its Tules that implement that statutory provision in order to provide default
generation"servicé. As another example, R.C. 4928.17(E) provides that an electric utility “may”’
dives‘t_itseif of geneérating assets at any time without the Commission’s approval. If full
corporate separation were required of an electric utility simpiy because it fulfilled its POLR
bﬁﬁgaﬁdn, divestiture would not be diséretionaxy. OCC’s contention fhat the Companies are no
‘longer allowed to own generation assets flies in the face of the discrétion to divest such assets
whiich is apparent in R.C. 4928.17(E). |

The proposition that R.C. 74928.17 requires the Companies to provide default generation

service to then: distnbutlon service customers by a separate afﬁhate would put that statute in
| " considerable conflict both with R.C. 4928.14 and the laws of nature. R.C. 4928 14 explicitly
| req'uues the EDU to provide default generation service to any and all consumers within 1ts

certified tei‘rit_ory that do not have an alternative supplier. Even if the statute did not specifically

3 Atpage 17 of its Brief, OCC claims that assuring cost recovery for the IGCC plant “is the antithesis of corporate
separation” because it subsidizes the Companies’ research costs and, thus, provides an advantage to them that
merchant plant builders do not have. There are two flaws in OCC’s criticism. First, the Companies will not recover
“tesearch” costs. They will recover the costs of designing and building a specific IGCC plant. Second, the
Companies do not have the upside potential that merchant plant owners have. The Companies’ recovery will be
limited to their actual costs by the cost recovery mechanism that they have proposed. Merchant plant owners may
recover whatever the market will bear.

32



requiré it, the EDU, as a result of its position as the distribution network operator, will always bé
the provider of last resort.

By fulfilling their statutorily imposed Obligaﬁon to sell default generation service as part
‘of the distribution function the Companies can hardly be considered, for the purpose 6f R.C.
- 4928.17, to be ‘;engaged in the business” of supplying a comﬁetiti\fe -rétail gener’atioﬁ service.
And, wheﬁ they proﬁdc ancillary services, whi'ch aré specifically defined to be non-competitive
services, that support the'reliablc'funcﬁén of their distribution systems, they certainly are not
éngaged in the busiﬁess of providing competitivé retail electric services. OCC’s argmner;f that
. | the Cb‘mpanies may not own the IGCC plant and use the Vplant’s output to meet their POLR
Dbligaﬁons bec;ause it would violate ihe' corporate separation requiremerits of R.C. 4928.17 is not
persuasive.

Prom‘isition of Law No. 7:

When The Public Utilities Commission Of Ohio Provides Notice Of And A Hearing
~ On An Electric Distribution Utility’s Application To Establish A Cost Recovery
Mechanism For Its POLR Costs That Are In Accordance With the Requirements Of
R.C. 4928.14, It Satisfies The Reqmrements Of R.C. Title 49.
Several Appellants contend that the Order is unlawful because it establishes charges to
recover the pre-constiuction Phase T costs of the IGCC plant without conducting a ﬁﬂl—bloWn
' 1dte case in accordance with the rate base, rate-of-return and procedural requirements of R:C.
4909:18, 4909.19, and 4909.15 that apply to traditional rate increase cases. They believe'that the
orders conflict with the “used and useful” requirement of R.C. 4909.15(A)(1), including the 75-
pei‘cent-complete' criterion for including construction work in prbcess (CWIP) in rate base. OCC
. and OEG also assert that the Commission’s orders violated R.C, 4928.1 5(A)’s requirement that

rate schedules for distribution services and R.C. 4928. 15(B)’s requirement that rate schedules for

ancillary services must be filed in accordance with the requirements of R.C. Chapter 4909. OEG
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 also asserts that the Commission permits each Company to éhaig’e a pﬁce for its ﬁmket—based
standard serviqe offers that is equal to the sum of the market-based rate (established in the AEP
RSP Order) plus a surcharge for the IGCC Phase I costs (established in the proceeding below).
OEG _clainis that this violates R.C. 4928.14’s requirement that the EDU must charge a market-

. based rate for. its _SSO.' ﬁEU Prop. of Law Nos. 1.- and 4, Brief, pp. 15-20; OCC Piop. of Law No.

2.,2.B,2.C, and 2B, Brief, pp. 19-25, 28-30; FE Prop. of Law No. 2, Brief, pp. 13-14; and

- ,OEG Prop of Law Nos. 3 and 4, pp. 14—17) These GH'[ICISITIS are without merit.

' f. The POLR functlon created by SB3 is anew distribution service componcnt .separate and
~ apart from the traditional notion of distribution service. The IGCC plant and its output will
enable the Companies to meet their POLR obligations in the future. The plant will be available
to provide capacity in an ancillary fashion to support the reliable opefation of the Companies’
distribution systems. The plant also will be dedicated t(; providing capacity and energy both to
non-switching customers and customers who switch to a CRES provider and later réunn.'to the
Companies" SSOs. Both the distribution reliability support and the optionality (for customers to
switch or not to switch) that the Companies must provide in order to fulfill their POLR
-~ obligations are reiafed to the Companieé’ distribution functions, but the Companics will use
o ._'generatlon plant to prowde these benefits. This POLR seryice is not a competltlve retall electric
| Vgencratlon scmce 'I‘hereforc the costs of prowdmg POLR setvice, whlch in this case will
- include the costs of the IGCC plant, are properly recovered through separate POLR charges.
_Thus, the iGCC 'cos't-rgcovery mechanism for which the Companies requested gp}iroval _rebovers |
“expenses related to [their] statutory dbligation[s] to pfovide POLR service. ... " CG&E -RSP

Appeal, supra, 167.
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In addiﬁ'on; this Court has coﬁﬁrmed thai-: the Commission has the authority to establish
POLR charges through proceedings conducted pursuant to R.C. 4928.14. CG&E RSP Appeal,
~ §763-68; Coﬁstellatibn NewEnergy, supra, 1§39-40. The fact that the Companies did not seek to |
-establish market-based SSOs along with their proposed POLR cost recovery mechanism for the
1GCC plant did not prevent the Commission from proceeding to address their prdposal under
R.C. 4928.14. Neither R.C. 4928.14 nor the Court’s decision in Constellation NewEnergy
indicate that the Commission may only establish a POLR cost recovery mechanisms for an EDU

at the same time and in_’thé same proceeding that establishes a market-based SSO for the EDU.

R.C. 4909.18 and 4909.19 -

. The Cofxmﬁssion’s review and approval of POLR charge components is not subject to the
provisions of R.C. 4909.18 and 4909.19 that govem.ratc increases for traditional non-
competitiye distﬁbutioﬂ Serviccs; This is so because the establishment of a POLR charge, such
ﬁs the one for whicﬁ the Companies obtained Cdnmlission approval, does not involve an increase

“to an existihg rate. |
The CO;II't most recentlf confirmed this point in the CG&E RSP Appeal, §116-19. Tt

- addtessed anti .rej ected the argument, which the Appellants have advanced again in ﬁlis appeﬂ,
| -- _ that the establjishmentrof PCLR charges is subject to the provisions of R.C. Chaiptcr 4909 that

. govein ratc'iﬁdfeéSe cases. See also Constellation Newénefgy, s;tpra, %936-40.
: 'In the CG&E RSP Appeal, OCC had characterized CG&E’s proposal for a POLR charge
- éomﬁﬁsed of sev-er_lal components as an application for a rate increase, just as Appellants have
characterized the Companies’ Vpropo'sal in this case. OCC clﬁmed that the Commission was
required to comply }with-theproccdures — public notice, a staff investigation, and a hearing — set .

forth in R.C. 4909.18 and 4909.19. (/d., at §16). -In rejecting that argument the Court first held
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that the Comiﬁission has discretion under R.C.. 4909.18 in determining whether an application
~ seeks to increase an “cxisﬁng” rate. (Id., at J18). The Court concluded that “[t]he notice,
| investigation, and ﬁea:ring requirements of R.C. 4909.19 are not triggered because they apply
~only upon application for a rate i_ncfeasc pursuant to R.C. 49{)9.1 8, which we have determined
* did not occur.” I, 118; Ohio Bell Tel. Co. v. Pub. Util. Comm. (1969), 17 Chio St.2d 45, 46
Ohio Ops.2d 264, 245 N.E.2d 351.
The Companies’ Application seeks to establish a rate that will allow them to recover new
costs of meeting their POLR .obligations. It does not seek to incréase an existing rate.
| _ Accofdiﬁgly, Appellants’ arguments that the provisions of R.C. Chapter 4909 that govern rate
| increase caseé ar‘e applicﬁble to the Companies* proposal are incorrect.

In any evert, the procedm‘e by which the Comm1ssxon reviewed the Compames

B Apphcatlon sat:lsﬁed R.C. 4909.18. Under R. C. 4909. 18, 1f the EDU’s apphcatlon is not for an

_ ‘increase in an existing rate, as is the case with the Compame_s - Application, a hearing is only
- required if it appears to the Commis;sion that fhe proposals in the application are unjust and
' ﬁnreasonablé; Not su'rpr-isingly,.i.n the_instant case the Commission did not determine that the
Company’s proposals appeared unjust and unreasonable. Indeed, the Companiés g Appﬁcatibn
“was in response t(; the Coﬁlmission’s request in its Opirﬁon and Order approﬁng their rate .
_ stabilization plén. Nevertheless, the Commission provided notice of and held extensive heaﬁngs
onh the Corﬁpanies’ Application. The Companies filed proof of their publication of the notice that
_the Commission required. (Supﬁ. pp. 39, 40). The Commission conducted local public hearings
in Hilliard, Cémtoh; and Porﬁeroy, Ohio, and an evidentiary hearing that commenceﬂ on August
o '8,-2005,‘and continued each business day thereafter through August 1-6, 2065. The Commission

held the same type of hearing on the Companies’ Application that it provided in the proceeding
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that led to the CG&E RSP Appeal. Accordingly, the notice and hearing that the Commission
provided satisfied the requirements of R.C. 4909. _18, to the extent that provision is ::tp};:licable.14
The Appel_lants’ criticisms of the notic_é and heaﬁng process that the Commission used to
review the Appiication are without basis. The Commi'slsion’s orders did not violate R.C. 4909. 18
or 4909.1 9. |
| R.C. 4909.13(A)1)
The revenue reqﬁirgfnénté formula of R.C. 4909.15 is not applicable to requests to
B esé'a’b]iéh a rate that does not involve an increase in an existing tate. See Ohio Bell Tel. Co. v.
. Pub. Util. Comm. (1969), supra. Consequently, the “used a:nd useful” criterion of R.C.
4909.1 5(A)(1);'including its 75-percent-complete standard for including CWIP in rate base is not
applicable to the Companies’ Application. The Appellants’ criticisms that the Commission’s
orders vi-olated those provisions of R.C. 4909. I,S(A)(l) l_la;ve no basis.
RC.492815 |
OCC’s arguient that the Commission’s orders violated R.C. 4928. iS(A), which requires
- électfic’ utilities to file diétribution service schedﬂlés u:ndef R.C. 4909.18, and OEG’s argument
. that the orders violate RTC..4928,15(B), which similarly requires them to file anbillary service-
| schedulés,- are also unpeilsuééive.‘ The Companies’ made their proposgl fora cost'—recovéry
-~ mechanism 'i"o‘r the IGCC plant pursuant to the Commission’s aﬁthorj'ty to assure EDUS"rec(')vei—'y
" of their POLR poéts under R.C. 4928.14. See CGRE .R..S'P Appeal, supr-'a,' 1%63-68; and

Constellation NewE'nergy, supra, 1§37-40. In addition, evén if R.C.-4928.15(A) or (B) were

¥ And, because the process that the Commission ﬁrovidcd satisfied the requirements of R.C. 4909.18, even if there
- had been a technical non-compliance with the requirements of that statute, the Commission’s orders had no

* prejudicial effect on Appeliants. In that event, the Court would not reverse the Commission. Ohio Consumers’

Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, 922 {“This court has explained in past cases that
we “will not réverse an order of the Public Utilities Commission unless the party secking reversal demonstrates the
_ prejudicial effect of the order,™ citing Tongren v. Pub. Util. Comm. (1999), 85 Ohio St.3d 87, 92, 706 N.E.24d 1255).
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| “applicable and thé proposal is subject to the procedural fequireménts of R.C. 4909.1 8, the notice
“and hearing that the Commission provided satisfied the fequirements of that section for the
Ieasons explaiﬁed above.
R.C. 4928.14 |
- OQEG’s _argliment, that by adding the IGCC Phase I surcharge to the Companies’ SSOs the
Commission’s orders violate R.C. 4928.14’s requirement that SSOs must be market-based, is
flawed becanse the Phase I éurcharge isrnot part of the price of the Cdmpanies’ SSOs. Itis not .‘
an adder to the SSO pﬁk:e. Itis a'sep.ai'ate POLR éha:rgc. OEG’s confusion oﬁ this 'péint appears
to result froﬁl the fact that the Phase I chargé is bypassable. The fact that it is bypassable does
not convert the Phase I charge into a part of the SSO price that customers pay. It does not
~ compensate the Companie_s for default generation serviqe that non—switghing cﬁstomers are
; currcntiy purchasing and consuming during Phase . It is designed to recover costs that the
Coinpan_i'es are incurring currently to develop a resource that will be dedicated to meeting their
- POLR serﬁce obligations over the long term. It does not violate the market-based standard of
R.C. 4928.14. Rather, such POLR charges are the natural consequence of the EDU beaﬁng
POLR obligations-.' Constellation New Energy, supra, 1]39-40: CG&E RSP Appeal, ]164-68.

: Proposition of Law No.8: -

The Public Utilities Commission Of Ohio’s Order Pays Due Respect To Its Prior
- Decisions, Including Its Order Approving The Companies’ Rate Stabilization Plan.

OCC contends that the POLR charge components which the Commission established

* amount to generation service rate increases “outside of the framework” of thé Companies’ rate
' stabilizz'ttioﬂ plan that the Commissio_n approved in the AEP RSP Order (or, as OCC refers to it,
the “Post-MDP” case). OCC alternately argues that those POLR charge components amount fo

distribution service rate increases that contravene the freeze, through the end of 2008, on
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distribution SeMCe rates that the Commission established in the Companies’ 2000 transition plan
cases (for Columbus Soﬁthérn Power Company) and the AEP RSP Order (for Ohio Power
Company). OCC claims that the Commission did not justify these changes to its prior orders as
~ required by Oh:io 00nsuﬁws * Counsel v. Pub. Util, Comm., 110 Ohio St.3d 394, 2006-Ohio-
4706. (OCC’s Prop. of Law No. 2., Brief at pp. 25-28). |

'IEU also argues that the Commission’s orders conflict with the Companies’ distribution
rate freezes. (IEU Prop. of Law No. 2, Brief at pb. 20-23.) In addition, TEU claims that the
- Commission inconsistently i_lsed a éost—based approach to establish componerits of POLR
charges for the Companies m this case, on the 6ne hand, while rcéortiﬁg to a market-based
meth;)d for setting SSOs for them in the AEP RSP Order, on the other hand. TEU contends that
this is afbitréry'and capricious. (IEU Prop. of Law No. 4, Bﬁef at pp. 25-31).

_ OCC’S and YEXJ’s criticisms are unfounded. First, the POLR charge comﬁonents that the
orders established are not “outside of the framework” of the Companies’ rate _stébi}ization plan.
- The ABEP RSP Order itself encouraged the Companies to make their application and propose a
'éo‘st—recovery mechanism for the POLR costs of constructing and operating the IGCC plant.

'(IEU App. p. 255). Thus, that order specifically left open for consideration in a subsequent

e proceedmg the POLR charges established in the instant proceeding. Since the Order did not

| modlfy the AEP RSP Order the Comrmssmn did not fail to respect that pnor order

- In any event, the Conumssmn is not pl‘OhlbltEd from modifying prior orders in the face of
Vrnew c-:il;cums_tances. Instead, as this Court has held, the question is whether the Commission has
an adequate reason for doing so.” Office of Consumers’ Counsel v. Pub. Uﬁ'l. Comm. (1984), 10
Ohio St‘.3d 49, 50-51, 461 N.E.2d 303 (“When the connission has made a lawﬁai order, it is

bound by certain institutional constraints to justify that change before such orders may be
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| changed or modiﬁe.d.”). See Chio Dome;sltic Violence Network v Pub. Util. Comm. (1994),

70 Ohio St.3d 311,324, 638 N.E.2d 1012. In this case, circumstances definitely have changed.
VThe Compa’pies have proposed to build an IGCC plant in Ohio and dedicate it to supporting their
. POLR obligations. Ihe' Companies’ propbsal and the new POLR costs they will incur to

hnpleménf it coﬁstit'utc new circpﬁlstances that warrant recognition by the Commission even if

that means changing or modifying the AEP RSP Ordef. |

| Sec'ond; the orders do not contravene the Companies’ distribution rate freezes. The

POLR charge coﬁpo‘neﬂts that the Commission approved are not increases of any rates, let alone
 increases of the rates for distribution services unbundled in the Companies’ 2000 transition plan
cases that are subj ect to the _ﬁ‘eeze.ls Rather, thé Conuniss‘idn simply established POLR charge
components tﬁat énab}c the Company to recover POLR costs that they are incurring to develop
the IGCC plant. |

Third, there is ﬂo inconsistency in the methoﬂs that the Commission used to establish the

: Companié_s’ _ma:rket—baséd SSOs in the AEP RSP Order and POLR charge components in the

. proceeding below. The methods are different because the law requires it. The price of the SSO
 is determined én a market basis because that is the s’éandérd that R.C. 4928.14(A) established for

._ .it. Because it 1s neceésary to assure the.Companies that they will re‘cdver their actual POLR
o costs, Constellation, supra; a cost basis is the appropriate method for determining POLR

.charges.

15 OCC’s claim that the POLR charge components that the Commission established in the proceeding below amount
to increases in the Rate Stabilization Surcharge (RSS) that the Commission approved in the Companies’ RSP Case

* (OCC’s Bricf, at p. 26, note 13) is also incorrect. The purpose of, and the costs recovered by, the Companies’ RS3

POLR components are different from those of the components that the Commission’s Order established to assure
them of recovery of their IGCC plant costs. See CG&E RSP Appeal, supra, at 466, in which the Court noted that
- CG&E’s POLR charge has several components, each of which serves a separate purpose and recovers different
types of POLR costs. :
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Proposition of Law No. 9:

No Requirements Of Due Process Preclude the Public Utilities Commission of Ohio
~ From Counsidering And Relying Upon Arguments Presented By Its Staff In Post-
Hearing Briefs.

| 1EU conte_nds that the prbposition that generation plant is necé‘ssary .to provide ancillary
| Ser\fi.ce;s whi_ch support the reliable oi)eration_pf thé Compa:riieé’ distribution network, and that
- the IGCC plant can provide such services, was first advanced in the Staff’s reply brief in the
B | ﬁrot:eeding Below. IEU asserts that R.C. 4901.16 required the Staff to presént ifts-position earlier |
in the proceeding, éithef through a report to the Coiﬁnﬁséion or in tcétimony at the hearixig. V]EU
| aisd argues that it was so fundamentally unfair for the Commission to rely upon the Staff’s brief
| that the Commission violated IEU’s constitutional due process rights. (TEU Prop. of Law No. 5,
Brief, at pI;. 32-35).
IEU’s criticisms' are baseless. First, the pfoposition that generating plant must be used to
-provide many ancillary services is not subject to evidentiary debate. Itis co_dified mR.C..
-. 4928.01(A)(1)’s definition of “ancillary service.”
“Ancillary Servicé” means any function nécessgy‘ ; t§ the provision of electric
transmission or distribution service to a retail customer and includes, but is not
limited to, scheduling, system control, and dispatch services; reactive supply from

generation resources and voltage ‘control service; reactive supply from
transmission resources service; regulation service; frequency response service;
~energy imbalance service; operating reserve-spinning reserve service; operating
* teserve-supplemental reserve service; load following; back-up supply service;
real-power loss replacement service; dynamic scheduling; system black stait
capability; and network stability service. (emphasis added).

Asthe Commission'noted m its Opinion and Order, at page 18: “[i]t is clear to this Commission
that most of these ancillary services require generating plant.” (IEU App. p. 27).

Second, R.C. 4901.16 does not djcfate whether, iet alone when, thé Staff fnust issue a
report to the Commission or present testimony in a proceeding. Rather, it addresses when

members of the Staff may divulge information regarding a public utility obtained in their roles as
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Staff members. ft disqualifies any Staff member who violates that statutory ﬁ_roviéion from
working for the Commission. No member of the Staff violated R.C. 4901.16. Nor did the
Commission’s 61‘ders.
| Third, there is no statute or rule that requi;es _the Stéif to present its final lﬁositiém ina
pro'ceéding at the _dutset. Nor does any statute or rule restrict the Staff from mddifying its
position during the course of a proceeding, including during the briefing stage. As the
Cdmﬁxission’rs investigative arm, the Staff not only is permitted to cqnsider all evidence
'7 'i'nf'roc'zlu-ced at the héaﬁiig Before taic_iﬁg its final ﬁoéition, it should Be encouraged to do so. IEU’s
| argument that the Staff has fewer rights than intervenors do must be r'eject_e(i.16 ' |
'Fiﬁaily, Ohio law does not support IEU’s due process argument. This casé is about
establishing a rate mechanjsm that will assure the reco?ery of costs iﬁcurred to préw'de POLR
‘-s_er\'rices. The Court has repeatedly held that “there is no constitutional right to notice and a
" hearing in rate-related matters if no statutory right to a hearing exists.” CG&E RSP Appeal,
Supra, 1[20# Consumers’ Counsel v. Pub. Util. Comm. (1994), 70 Ohio St.3d 244, 248-249, 638
. N.E2d 550; Armco, Inq. V. Pub. Util. Comm. (1932), 69 Ohio St.2d 401, 409, 23 0.0.3d 361,
433NE2d 923; C-Ieveland v. Pub. Util. Comm. (1981), 67 Ohio St.2d 446; 453,21 0.0.3d279, .

- 424 N.E.2d 561. As discussed in Proposition of Law No. 6 in this Bri'ef,'there was no statutory

o ~ right to a hearing regarding the Companies’ pioposai. Therefore, due process rights could riot

" have been violated and IEU’s arguments in this regard should be rejected.

'S FE never sﬁbmitted any testimony and not only formalized its position at the briefing stage of this case, but has
taken an appeal to pursue that position.
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Propasition of Law No. 10:

In The Event Of A Reversal Of The Public Utilities Commission Of Ohio’s Orders,

There Is No Basis For Requiring A Refund Of Phase I Charges Collected In

Comphance With Those Orders.

IEU contends that if the Court reverses the Commission’s orders in this appeal it should
direct the Commlsswn to order the Companies to refund the Phase I revenues collected during
= the pendency of this appeal (IEU Br. pp. 35-38). Because IEU did not raise t}us issue on

_ rehearing, R.C. 4903. 10 precludes cons;derat:lon of that issue on appeal. 1’ (See IEU App pp. 38,
- 39). The 'statute states, in part:

No pa.rtj( shall 1n any court urge or rely on any grounds for reversal,
“vacation or modlﬁcatmn not so set forth in [the rehearing application].

Interestingly enough the notion of refunds had been raised by IEU in its obJecnons to the -
Companies’ tariff filing that was made to implement the Comm1ss1on s Oplmon and 01‘der
(IEU’s Supp. p. 72). Those objections were filed on April 21, 2006, more than two weeks prior

"o IEU’s May 8, 2006 rehearing application. Further, IEU did not seek rehearing of the

- Commission’s J une 28, 2006 Finding and Order accepting the tariff filing. Since the issue of
fefundé is,hot pfoperly raised on appeal, the Cou;t should not modify the Commission’s orders as
| " sought by IEU.

Even if the Court were to reverse the Commlssmn S orders on appeal and were mclmed

o to ccnmder the refund issue; it should reject IEU’s argumerits, IEU recogmzes the apphcab:hty

of thlS Court’s' deciston in Keco Industries v. Ihe Cincinnati-& Suburban Bell Telephone Co.,
(1957) 166 Ohio St. 254. IEU contends that the Court in Keco “focused on the applicability of
the common law’s treatment of unjust enrichment . . . .” (IEU Br. p. 36). Inreality, the Court

focused on whether the remedy of restitution “has been abrogated either directly or indirectly by

7 OCC’s brief, while not presenting any supporting argument, also asks the Court to order such a refund. (OCC Br.
. p.35). Aswith IEU, OCC did not raise the issue on rehearing. (See OCC App. pp. 51 -53).
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statute.” (Keco, p. 256). Having analyzed the statutes, ‘which still are appticable today, the Court
~ held that:
Any rates set by the Public Utilities Commission are the lawful rates until
such time as they are set aside as being unreasonable and unlawful by the
Supreme Court; and that the General Assembly, by providing a method
whereby such rates may be suspended until final determination as to their
- reasonableness or lawfulness by the Supreme Court, has completely
abrogated the common law remedy of restitution in such cases. (/d. at
- 259):

This ruling, of course, is well understood by I[EU, Prior to this appeal having been
brought by IEU, it filed a Complaint for Writ of Prohibition with this Court attempting to
preclude the Companies from collecting the Commission-approved Phase | surcharge.'® In that
- proceeding TEU, in reliance on Keco, argued that “a successful appeal cannot cure the injury
 suffered by electric utility customers as a result of payﬁxent of unlawful rates. This Court has
' Valready decided that such uﬁlawful collections al_'e_hot refundable as a matter of law [citing
Keco).” (App. p 16). In responding to motions to dismiss its complaint, IEU once again relied
on Keco when it argned that “IcJustomers are not permitted to obtain refunds where the PUCO
has illegally increased rates.” (App. p.' 18).

* Even if the Court were to reverse the Commission in this appeal, adhering to Keco would
not produce -an-‘unjust or unreasonable result. The point IEU misses is that Phase I recovery is
- not dependent on the eventual construction and operation of the Companies’ proposed IGCC
facility. Instead, as the Commission correctly noted, Phase I cost recovery is linked to the
| investigation, ahaiysis, evaluation and development of a realistic plan to address the Companies’

POLR obligation in a manner which considers concems raised in this case by [EU and other

.parties. (IEU App. p. 29). Therefore, reversal of the Cominission would not change the fact that

1® Sfate ex rel. Industrial Energy Users-Ohio v. Pub. Util. Comm. Case No. 06-1257, dismissed October 4, 2006.
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the Phase I surcharges were related to the Companies’ legitimate busincs.s activities related to
their POLR obligation.

Further, IEU did not avail itself of the remedy provided by R.C. 4903.16. fhat statute
N prﬁvidcs for 1'.ss'uance of a stay of the Commission’s order. IEU’s argument to subvert Keco to
: reme&y its own decision to not pu:rsﬁe a stay must -be rejected. |

- 1IEU’s argument that Keco should be ignored when the Commission’s error is “so far out

. of bounds” (]EU Br. p. 36) must be -rgjected as well. The Keco decision has stqod the test of
time for nearly 50 years. Creating exceptions, such as-IEU propoées,. will inject uncertaiﬁty
'- throughout the‘_appellate process. Further, IEU’s argument asks the Court to modify the statutes |
on wh.ic]_i Keco is based to lallow refunds in some circumstances. This request for judicial
legislation 'should be rejected, paﬁicularly given the statutory ayailability for a stay of the
Commission’s orders.

Finally, IEU argues that the Comimission itself made a portion of thé Phase I surchai'ge 7
' recéveries refundable and, therefore, the Court can order a tﬁtal refun&. First, the rate
authorization wés, in pért, conditional. If the condiﬁon is triggered, the “refund” would be made
in concert wit_h the extent of the originai Phase I surcharge authoriiation. That is different than
the Commission' reﬁsitiﬁg an earlier decision and ofdgring a refund because it did not like the
o ultimate outcome -of its prior order. Therefore, the Commiésion’s conditional Phase 1

. autﬁorization cioes ndt open the door to imposing refunds that run contrary to Ohio law, and IEU

has not provided any authﬁn’ty to suggest otﬁerwise. |

IEU’s request for refunds in the event the Court reverses the Commission’s orders on
appeal is not properly before the Court. E\lren if that r_eqﬁcst were properly before the Court, it

should be rejected as contrary to statute and long-standing precedent from this Court.
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iv.  CONCLUSION

Ametican Electric Power Company, Inc. has just celebrated its 100 year anniversary.

Througliout this long history it has adhered to the credo of “inventing the future” through

technological development and leadership. (Supp. p. 3). Today, the public interest compels the

cotistruction of new electric generating capacity as well as the protection of our environment.

IGCC and SB3 permit these two public interest considerations to move forward in a compatible

. Inanner.

The Companies want to continue their legacy of technological development and

| iea"ﬂe'féﬁip by constructing an IGCC facility in Ohio and for Ohio. The Appellants argue against

this proposal and in favor of their position which will wrap Ohio’s future electric generating

‘¢apacity needs in a massive question mark. The Commission correctly has found that the

~ evidence supports the Companies’ proposal and the law permits it. Thérefore, the Commission’s

orders should be affirmed in all respects.
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| | BEFORE
THE PUBLIC UTILITIES COMMISSION OF ()HIO N

‘I the Matter of the Application )

- of Columbus Southern Power Company and} Case No: 05- 3 PIA -EL-_UNC‘
Ohio Power Company for Authority to ) . '
- Recover Costs Associated with the }.

Construction and Ultimate Operation of an )
- Integrated Gasification Combined Cycle )

© Electric Generating Facility - ) =2 “;12;
o 5 2.8
CAPPLICATION. - - - ‘@ __'{?_ 1
-]NTRODUC’I‘ION : R o C—') D % _
1. Columbus Southern Power Company (CSP) and Ol:uo Power Company (OP) .'l ';-: ?‘
0 w d:

' | (collecﬁvcly, the Compames) are pubhc uhhtlcs and electnc hght compames as tﬁose
: . | tenns are defined in §§ 4905 02 and 4905 O3(A)(4), Ohlo Rev Code respectlvely
| -2 The Compames also are elecfnc dlstributxon utlhtles (EDU) as that term is dcﬁned in
R 4928.01(AX6), Ohio Rev. Code. '
3. Thc Compames are electnc utlhty operatmg company subsxdlanes of Amencan
Electnc Power. Company, . (AEP) .
| ) 4 Pursuant to §§ 4928 35(D) and 4928. 14 Ohlo Rev Code the Compames (as EDUS)
| are reqwred to prowdc a ﬁrm supply of generatlon semcc to their customers a) Who J
. have not sw:tched toa Compenhve Rctall Electric Se‘rwce (CRES) provuler b) who
’ have swﬂched to a CRES provider and then defauit back to their respectlve
Con'spanr_t,r 8 generanon service bccause the CRES provxder has falled to dehver

o gcnoratlon service; or ¢) who sunply choose to retum to- theu' respcctwe Company

This statutory reqmrement rccently has been charactenzed by the Comrmssmn asa: .
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Ko .
B T : .

" Provider of Last Resort (POLR) obligation (T the Matter of the Application of

Colurgbus Southem Power Company and Ohio Power Company for Approval of a
Post—MarketDevelonment Pen'od Rate Stabilization Platl) Cese No. 04-1 69-EL-UNC

. (the RSP case) meuary 26, 2005 Opmlon and Order, pp. 27, 29 37, 38)
| 5. In its RSP Oplmon and Order the Comnussxom authonzed the estabhshment of a
.POLR charge . 27). Elsewhere in its Oplmon a:nd Order the Commission stated
_ that the Ccmpames “w11] be held f()rth as the POLR to consumers Cons1stent W1th C -
B _. Ohlo law the POLR demgnatlon places expeetanons upon EDUs, the compames must
; ‘_ have sui"ﬁclent capaexty to meet unantlc:lpated demand ” (p 37) The Comm15510n o
o o urged the Compames “t0 move fOl'Wal‘d W1th a plan to construct an mtegrated |
| '—.. gamﬁcataon combmed-cyele (IGCC) faclhty m Ohlo (Id ) In that connectlon, the
.;‘Commlssmn stated that it “is explormg regulatory mechamsms by whlch ut111t1es

s gwen then‘ POLR responsxblhtles mlght recover the costs of these new facllltles

L%

@ 38)
. As part of then' fu].ﬁllment Df their ongomg POLR resPons1b1hty, the Compames are -

i prepared to emba;rk on the path tQWard construetlon of a 600 MW IGCC faclhty ata

51te in Olno On a prehrmnary bams the Compames have asked the PJM ‘RTO to

analyze the nnpacts of locatlng 2 600 MW facﬂlty in Melgs County, OhIO n the Great

:Bend area. The Companles will share in the costs of the IGCC faelhty based Upon o

the retall loads of each Company dunng the expeeted operatmg lee of the fac1hty

IGCC technology represents an advanced form of coal-based generat:lcm that

.' offers enhanced envuomnental perfonnance The mtegrat:lon of coal gasxﬁcatxon :

2
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_.'teeheol.ogy, which removes pellefante before the gasis bmned," with combined cycle 7
s tecfmo]o_gy Iesulte' in fewer emlssmns of nitfoge;l_ oxide, sulfur dioxi(ie; parﬁculates
- -and mercury, iﬁ‘addition to lower earbon dioxide-emissiohs The Companies believ'e
. | that censtruetlon of an IGCC fac:lhty presents an econom1ca1 and enwronmentally ' _ B 7

-effeetwe optlon for their long-term fulfil]ment of their POLR obhgahon T]ns 1s

¥

pa.rnculaﬂy txue in 11 ght of natural gas fue] pnce pro;ectlons a.nd volatlhty, and

- _‘ "mcreasmgly resm ctive envuonmental requuements for e)ustm g and ﬁlture coal-ﬁreﬁ
o generatmn w]nch must be antxmpated'as a matter of prudent planmng, mcludmg, fe; o
example the potenhal of si gmﬁcant capltal expendltmes :related to retroﬁttmg _ -
- n'adltlonally bmlt puIvenzed coal ﬁred generatlng faclhtles In addltlon, IGCC has
RE many ﬁnanclal beneﬁts mc]udmg 1ts '

o o Supenor efﬁc1eney w1th lewer pnced Eastem bltummous coal

. Supenor enwronmentai performance -

Sl e | Adaptab]hl}' o carbon capture and- dlSpOSBl to conform to anncxpated ﬁlture |

emission reduction laws and regulatxons and Co

T e Petenual for by product sales oppoxtumtles

:.' The Compames will submlt in th1s docket a more detmled dlscusswn outlmmg the

- _ techne]oglcal and economic beneﬁts assoclated with an IGCC faclllty

“The Iarge mvesiment for IGCC now wﬂl yield greater long~term adaptablhty

1o many enwronmental regulatory scenanos of the ﬁlture The follomng chaIt

7 prowdes extensive data companng the cost and opel‘anonal speclﬁcanons of IGCC to’
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. traditional -pﬁlvcriiéd coal (PC) p:r'cccsses;vias Well_ as ﬁahlfal gas combined cycle
(NGCC) a parallcl process to IGCC but w1th a costher fuel source. The data were |
complled 'oy the: Electnc Power Research Instltute and are based on nancnally

! accepted econon:nc assumptlons rega:rdmg fucl costs hcat rates and ﬁnanmal

expcnd1ﬁ1rcs.-
Technology . [PC . -~ [PC = - |I1BCG . - [l6CC NGCC | NGCC
"~ . | Subgritical | Supercritical | (E-Gas) - | (E-Gas) | High CF | Low CF
S A | W/Spare | NoSpare ) = .

| Tots1 Pant Cost, .+ - | 1,230 fr200 - fasse o fazsec a0 |0
SKW - B PR PR N R 1 R

| Total Capnal - fra0 (1490 Slue10 . [0 a75 LR
P o sa. | 405 [ 4a Colser . [s20 51 51
| Vasiatteo&M, - |r7. - f1e - Jos . 0.9 Sz o |2

| Avg HeatRate, - . | 9310, . |8600 . . 8,630 . .|8630 - |7200 . | 7200

" -{ Br/kWh (V) S . N ' N
CapacityFactor,% [80 |8 - - |50 Co s 80 {40

"1 Lovelized Fuel Cost, | 150" 1.50 o {1s0 Cluso .- [so0 | s00

| s/t (20638) - R SR A e
Cipital, S/MWh 250 26.1. 28.1 26.0 184 {169
(evelized) - [ o S i - .
oamsmawn |75 |75 - |89 83 |29 3.6.
(Levelized) - L R . S ) . .
Piel, smm, “ lde R ECT I 129 . . |129 1360
erelize) o | _ e : :

Sourie: lectele Power Researe Institute
As shown, the 1ncreclental cost dlﬂ'crcncc in the levehzed cost of electnclty
bctween IGCC and other tcchnolo gws is relanvely small. Howcver the savmgs w1th
IGCC in the cvcnt of retroﬁttmg for future carbon capturc rcgulataons are si gmﬁcant
"~ as will be supported i in the Compamcsr more _dctaﬂed dlscussncn,

4
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'7 VI]ll ordei to pfoceed, howeve;_, the Companies must h_ove an approved mechai}is:fu f)y :
. whichcosts‘associated with constriicting and ,operaﬁog such a projeetrthrou ghout the
| Iife of the facility can be reco\}ered in rates aﬁthbrizcd:by ﬂle Cotﬁﬁﬁésion
, Therefore consmtent with the Cormission statements noted above the Comoaoles , o
'submlt tlns apphcatxon in whlch they propose a three—phase regu}atory meohamsm for
recovermg their wsts mc]udmg can'_ymg costs assomated Wlth meetmg the:r POLR
S -responsihlhtles As descnbed in greater detail below j '

" InPhase], the Compames wou]d recover during 2006 the _
actual dollars they will have spent on the IGCC facilityup
“to'the time of the exectition of an Engmeenng, Procurement
and Construction (EPC) contract (approxunately in June
' 2006), I . A

S Y Phase H, begmmng in 2007 through the timie the IGCC
facility goes into- commercial operation, the Companies
" would recover a carrying charge on theéir construction costs
. incurred from the execution of the EPC contract untll the - -
) 'begmnmg of Phage III; and

" In Phase II, which would Tast throﬁgh the cofrumercial life
. of the IGCC facility; the Compames would collect a return
: on as well as a return of their investment in the facility, and
would collect their operating expenses, including fuel and-
o consumables, through rates authonzed by the Commission.

PHASE I RECOVERY

7 The Compames propose to recover cextam IGCC costs in. 2006 asa temporary

' generatlon Tate surcha:rge on the standard servxce Tate schedules authonzed in the RSP
‘order Those oosts, whlch are proj ected to total approxnnately $18 million, are the

-actual costs mcuned through February 28, 2005 (Actual Costs) as well as the costs

. _pro_]ected fo be incurred. ﬁ'om March 2005 until the Compames enter into the EPC
5
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contract which is cu:rrently estimated to occur in June 2006 (Proj ected Costs). To .

be authorized to assess a generatlon rate surcharge on the standard servu:e rate

2006. The surcharge would remain in effect for 12 bllhng months Any customer

g '_tlns perlod Wlll av01d the surcharge for such penod of tlme |
The Actual Costs amount to $932 ooo 'I'hese costs whloh havebeen deferred

; N generally relate to the followmg categones of aGtIVIthS

Doltn;'s are m £000s

4 Actuals Thru
Catego’ Y- Februagr 28, 2005
Scoping Stedy 3 . 145
Outside Services - _ 1 3 Co3az -
New Generation Labor |8 - B0
Engi emngSemcm Labor .. $-. 248
. Ot}:crlntemall.abnrmd Corpmal‘e Overhead 13, 82
- [Expiises 5 35
Tntal(;eneration Costs .- s .93y
’ iintcrcmnecﬁon . Is -
Total Inj:ermﬁnéctibn- Costs© 1s. -

-begm recovermg these Actual and PrOJected Cos‘ts the Compames propose that they '
' schedules authonzed in the RSP order eﬁ'ectwe w1th the ﬁrst bﬂlmg cycle in J anuaryi ;

; that receives its generatxon semce from a CRES prowder dunng any port:lon or all of .
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© “10. The Projected Costs are estimated to be $17 million. The costs generally relate to the

followidg categories of ectivity.- ' V'A

Dollars are in 80005 _

_ e _ March 2005 -
Category i - ThruJune2006
1Scoping StudyIFront End Engmeenng and ' :
[Design - 5. : 9750
[Qutside Services $ __ 1100
Now Generation Labor 13 25400 -
'{Engineering Services Labor : 3 o L2400

" |Other Ftemal Labor and Carporate 0verhead 18 1,103
© - [Expensés : , - $ 890
 [Total Generation Cos'ts o $ 16,623
: ntercmmectlon L 15 400
" rotal Interconnecﬁeﬁ‘eostg il wa 8y L s . 400

11 The proposed Phase 1 surcharge to the standard service rate schedules, as detenmned e

' usmg a peak demand allcicahon and pro;eeted energy, would be as shown in the .

followmgchart. o |
. - Colum bus_Sbuﬂiefﬁ Power Cox'npany_. |
" Rate Schedule N o - Surcharge *
. S | (#/kWH) .
L RRRRL RLM,RS—ES andRS-‘I‘OD - 0.05801, -
LG8l o | | 0.04987
- Gs2 | | 0.05083
683 - 003935 -
GS-4, IRP-D - : 0.03337 -
- .. SBS I . T...0.04070
- SL. S - - 0.01661-
CLUAL e 0.01893
7
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'-Oh_io Fo'wer Cotnpanv

( o Rate Schedule ._

RS, RS-ES, RS-TOD and RDMS
GS-1 : ' '
- (3S-2 and: GS-TOD
GS-3 )
: GS-#,IRP-
EHG
T EHS
o 88
oL .
"_SBS

PHASE HRECOVERY

would amount to 58¢ and 39¢ for CSp and OP Iespecttvely

| Sntchargc ‘
- (#/kWh)
. 0.03933
© 0.04441

0.04543
0.03262

1 0.02664
. 0.04838
. 0.06258

0.04965
0.00961

- 000958
- 003174°

- .For remdenttal customers usmg 1 000 Kwh pcr month the monthly surcharge

the IGCC p]ant 1s in commerczal operatlon (currently esttmated to occur in Imd-

12 Begmmng w1th the fn:st billing cycle n 2007 and through the last bllhng cycIe beforc B

B 2010) the Compames propose that thcy be authonzed to collect afl annnally levehzed |

S can'ymg charge on the cunmlatwe constructlon oosts (mcludmg the carrylng oosts

' dofcrred aﬂer the EPC oontraot is cxecuted and through the end of 2006) through a

' generauon ratc surcha:rgc on the standard serv:tce rate schedules authonzed hy the '

Comrmssmn. 'Ihe carrymg charge would be based on each Compames respectwe A

: wetghted average cost of capttal usmg an 11 75% return on eqmty, apphed to each

, company s Const:mctton Work in Procoss for the IGCC faclhty at, the end of each |

: month Dunng thls penod the Compames would not capltahze any carrymg charges S

) recOVered pursuant to the Phase I'and Phase II rccovery pl'OVlSlOI]S -

8
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The generation rate surcharge will be in addition to the standard service offer

gcnetaﬁon rates auﬂlorizéd in the RSP order during the ﬁtst portion of this recovery

.phase ie. ﬁ‘om the ﬁrst bﬂhng cycle in 2007 until the tast blllmg cyclc of 2008. _
. _,From the ﬁrst bﬂlmg cycle of 2009 unt11 the next phase of recovery (Phasc III) begms - |
- Wlth commerc1a1 opera’uon of the IGCC facﬂlty the surcha:rgc wﬂl be in addltlon to -
e the standard service offer generatlon rates authonzed by thc Comm,;ssmn for that
- 'penod of hme Any customer that receives 1ts generat:on serv1ce from a CRES
Al | prowder dunng any portlon or all of these penods will avmd the surcharge for such
N »_‘penod of tnne The current pro;cctlon ofthe total cost of oonstmcuon of the IGCC
B o faclhty, Wxthout caxrymg t:osts, is $1 033 000 000 The estxmated oan'ylng costs are
$$237, 488 000 The suxcharges based on those estlmated carrymg costs calculatcd in
L :the same manncr as the Phase | su:rcharges for each company for 2007, 2008 2009

e 'and 2010 are esﬁmated to'be: -

, Columbus Southem Power Comp any. .-j' ‘ Pl
Rate Scbedul - : ¢+ - Surcharge (¢/kWh) .
: A ©2007 . 2008 . 2009- 2010 -

RR, R 1, RLM, RS-ES andRS-TOD 00_35_53 0.16667 0.32320 0.38721 .

'G8-1 A o 0.03054- 0.14326 027789 0.33282
GS-2and GS-TOD .~ 0.03113 -0.14603 0.28325 033924
GS-3 - o 0.02410. 0.11306 -0.21929 0.26265.
GS-4, RP-D S 0.02043 -0.09586 - 0.18593 0.22269
 SBS : ©0.02492 0.11693 0.22680- 0.27164
SL S " 0.01017° 0.04773  0.09258 0.11088. .
AL 0.01159 0.05439- 0.10551 0.12637 .
9
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‘Ohio Power Company

- RateSchedule -~ . Surcharge (¢/kWh) o
R - .- 2007 2008 2009 2010
RS, RS-ES, RS~TOD and RDMS - 0.02420 0.11423 0.22298 0.26432
GS-1 . .. 0.02733 0.12898 0.25177 0.29846
Gs2. - . . - 0.02795 0.13193  0.25753 030529
. GS3 o 0.02008 0.09475 0.18495 021924
- GS-4,IRP-D . - - 0.01640 0.07738 0.15104 0.17905
“EHG S 0.02977 0.14050 0.27425 0.32511
“BHS = - L 003851 0.18173 . 0.35475 042053
S8 S . '0.03055 0.14418 028145 033364 .
OL . Lo . 0.7 0.00591-0.02790  0.05447 0.06456
“SL: - . 0.00589 0.02781 0.05429 006436 -
009219 _017996-”021333 _

S SBS . e .1'_‘-_'901953

- The Compames also reqnest speclﬂc accountmg authonty to defer on then'

' '_ books the oanymg eost acemed dunng the penod of time from the execunon of the "

: ;BPC contract and the connnencement of 1 carrymg cost recovery in the second phase of o :

S cost recovery (ﬁrst b1111ng eycle of 200’7) and to. anlortlze those ean'ymg costs’ over

- ,the twelve months in 2007

: PHASE I, RECOVERY

13 Pnor to the Compames placmg the IGCC faclhty in connnerc1a1 operatlon, the -

. COmpames will ﬁle with t‘ne Comlmssmn an IGCC Recovery Factor that would be '

- ':based ona return on as well asa retum of the mvestment in the facxhty as well as

- A‘ operatmg expenses lnoludmg ﬁlel and consumables In other words, the IGCC

- faclhty would be treated as 1f ity were a smg]e asset regulated utlhty Aftera hearmg

i and showmg that costs are reasonab]e the Commlssmn will approve the IGCC

o Recovery Factor. The IGCC Recovery Faotor would be subject to future - |

- 'Comnusmon—approved adjustment for changes in relevant factors such as IGCC

10 .
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S

_mvestment 1evel customer 1oad, appropnate rate of return hfe expectancy of the .
facility and. operatmg expenses. Moreover the IGCC Recovery Factor wﬁl be
'adJusted armually to reflect changes in the costs of foel and consumables smce the ‘
i '_ IGCC Recovery Factor was most recently set, and any pnor over—or under-recovery o
.' of actual costs of fuel w]nch mclude purchased power and ccnsumables Tn this ,
- reg-ard the Compames request accountmg authonty to practlce de_fen‘ed accouutmg: ;

o for over/under recovenes of the costs of fuel and consumables

The Commrssron—approved IGCC Recovery Factor wrll be compared to the .

Comuussron—approved standard servrce oﬁ'er for the apphcable penod and an IGCC
' _"'Ad]ustmeut Factor wrll be calculated to reﬂcct the revenie dlﬁ'erence betweenthe - -
‘IGCC Recovery Factor and the Comrmssron-approved standard service offer. The-
| .. IGCC Adjiistment Factor will be reﬂected as a charge or credlt to the Compames
5 approved dlstnbutlon rate schedu}es and wﬂl contmue for the period that the

| artlcular standard service offer and IGCC Recovery Factor are in‘effect. The IGCC o

Adjustment Factor and resultmg charge or cred:t Wlll be revrsed throughout the hfe of

the IGCC facﬂlty as the Comlmssxon approves a change to the Compames standard

- semce offer and as the IGCC Recovery Factor changes

Ifthe Commrssmn has not 1ssued a ﬁnal order concernmg an IGCC Recovery |

'Factor ﬁ]mg w1thm 90 days of the Compames ﬂlmg,, the proposed IGCC Recovery o '
| Factor w111 become effectwe on-an mtenm basrs and wﬂl remam in effect until such

| E timé as the_-Con"]rms'smn s ﬁnal'order is 1mplemented. The C‘omrm'ssron ] ﬁ_nal order

11
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eriil prorid_e,for_a reconciliation of the aut]roﬁZert IGCC Recovery Factor_a's' S
'eompered to tlre' rnteﬁm IGCC Recovery f‘adt_or that :l;lﬁld been m eﬁ‘eet.- _
| 1 4 “The Coﬁrpenies- recogrriZe.that the aetuztl revenuee collected ‘d‘uring the first, a'nti'- :
second phases of cost recovery are likely to result in- either an over- or under—
| : recovery of the actual revennes mtended to be recovered. Thrs rs dueto Vanatrons in
o B actual c'ustomer leads a_nd ae_tual expend:ture le_vels _ﬁ'bmpro_[ectmns 1__15ed in .
: L eStébliehing-the sur'cherges in those two phases. 'I-’herefere the Cernpanies erolrose _
B that monthly, ﬂrroug;hout Phases 1 and I[, the net of the ovet- and under~ recovered
o g -,revenues be subtracted from or added to the Constructron Work n Process accounts
,- for the IGCC faclhty which upon cc)mmerclal operatrcm wﬁl be u_sed 1r1 tletermlmng
v _ !the IGCC Recovery Factor dunng the t]:nrd phase of recovery |
(ﬁ o oTHER RSP IMPACTS a
n 15 The portlon of the Compames request in this apphcatzen for IGCC-related reyenties
- -‘dunng the three—year rate stabihzatlon penod (2006—2008) isnot bemg sublmtted
| pursuant to the provision of the RSP order WhICh perm1ts the Compamas to request . '
. addmonal generatmn rate mcreases above the ﬁxed generatlon increases: (See |
- Opmlon and Order, Jamlary 26, 2005 -CaSe No. O4—169aEL—UNC- pp, 21 ~22)*.
L -_ : ‘Noneﬂleless in hght of thc envrronmental comphance capablhtles of the IGCC
o N facrhty, some partles rmght beheve that the revenues eollected pursuant to t:hrs
apphcatmn durmg the rate stablhzatlon penod should be used to reducc the ameunts |
- _‘ of addltlonal generanon rate mcreases the Compames can requeet under t"he RSP In

: 'jrecogmtron of that concem, the Compames propose that the IGCC~related revenues o
‘ S -12 '
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| t:o]l_ected t!jrough surlchaxgm_' durmg the fate stabilization period will be tracked and
tﬁese amuunts will be considered as r'educing the amounts. of additional generation
3 | r-ate:'iu'c'reusee that each Cforupany' can'reques_t under the RSP
| Further, -addit_i'o'nal_ revenues eollected pursuant to this application during 2006 o
o and 2007 will net'be conEidered as pan ot" the generation rate level's which 'will be |
7 mcreased by 3% and ?%, for CSP and OP respectlvely, in 2007 and 2008 pursuant to : .
| ~-,.“.'theRSPorder L |
: ' In hght of the POLR obllgat:lon restmg on EDUs in Oluo and the fact that the
| . Coulpames do not have an afﬁhated CRES provlder the Compames do not beheve
| --that they are rcqtured to corporately separate Smce cmporate separat:ton m;lght be
reqmred after the rate stablhzatlon penod, the Compames request a8 part of thls
- apphcatlon, any waiver that would be needed to perm1t the Compames as EDUS, to |
. retam ‘ownership of the IGCC facilty. '

CONCLUSION

_ 16 The Compames constmctlon and operat:lon of an IGCC facihty in Ohlo w1th assured
eost reeovexy, are consxstent wﬂh the Govemor S charge to the Commmswn and other __ _"'-' -
. state agencies “to en_hance the bustness chmate in O}no as it cqmpetes-on a.reglpnal,.l - -
| | nat:lonal and gloBel -basis fot econontic develu—pmeut'projects”- (RSP Opiuieu .end |
| ‘Order P 37) T also is consmtent with the. Commlssmn s observanon that the state s
. pohcy is'to prov1de customers a “ﬁtture secure in the knowledge that: elec’mczty will
“be avallable at compehtrve pnces & (Id) Thls faclhty wﬂl help fulﬁll the | |

T 'Compames POLR obh gatlon, and thcreby éncourage busmess deveIOpment in theu'
- 13 -
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: service eress. Moreover; the facility jtself will create valuable j obsinan

e economically depressed area of Ohio, Itis e)tpected' that construction employment

- will peak at about 1900 jobs. Ongomg operatron of the IGCC famhty should result in

- ‘_ about 125 perma.nent _]obs The IGCC facility is expected to produce about $10

rmlhon per year in state and local tax revenue All the whﬂe Ohio’s environment

17

Wlll be 1mproved by havmg thls new env:ronmenta}ly fnendly generatmg faclhty

o whrch w111 be capable of usmg competrtwely pnced Oth hlgh sulfiir coal to meet the

7Compames customers default demand for electnc energy

Cost recOvery throughout the lrfe of the IGCC faclhly needs to be addressed at the :

‘ - outset for the Compames to pursue constructlon of the famhty Therefore, the

' :Comparnes request ‘that” the Connmssron eXpedmously approve this apphcatmn $0

B . that théy. can pr_oc;eed wrth bnngmg IGCC technology_to therr customers and to _O_hlo_. '

" Tn this regard, the Comipaniés request that the Commission establish a procedtiral |

-~ schedule to consider this applieation.

Respectfully stltimitted :

%/Mzw

-, - Marvin I Resnik (614) 716-1606 -
" Sandra K. -Williams (614) 716-2037
‘American Electric Power Servrce

" Daniel R. Conway (614) 227-2270.

Porter Wright Morris and Arthur LLP

- +41 South High Streét .. ..

Columbus, Ohio 43215—6194

- Fax: (614) 227-2100 -
- dconwav@oorterwnght.com

Corporation

E 1 Riverside Plaza, 26 Floor

Columbus, Ohio 43215
Fax: (614)716-2950

" mirgsnik(@aep.com
_ wrﬂham Com

Counsel for Co]umbus Southem Power Company and Olno Power Company
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IN THE SUPREME COURT OF OHIO-

| :‘. | State of Ohio, ex. Rel. Industrial Energy Users-Ohio :

Relators,
V.

The Public Utzhtles Commission of Ohxo '
Alan R. Schribéf, Chairman .

~ Ronda Hartman Fergus, Commissioner,

* Judith A. Jones, Commissioner,
" Donald L., Mason, Comshissioner, and .
Valerie A. Leminie, Commissioner,

Complaint for Writ of Prohibition

: 1o Prevent the Public Utilities

:* Commission of Ohio from Enabling

: Electric Rate Increases Pursuant to-

- its Order dated April 10, 2006, its

:  Finding and Order dated June 28, 2006
: - and its Entry on Reliearing dated

June 28, 2006 in PUCO Case No.

‘ 05-376-EbUNC Without Meeting

. Applicable Procedural and Substantive

o Reqmrements of Ohio Law

" Respondents,
‘COMPLAINT FOR WRIT OF PROHIBITION
. FmPeto . Samuel C. Randazzo, Esq. (0016386)
Oliio-Attorney’ General {COUNSEL OF RECORD)
© 30.E. Broad Street, 17th Floor Lisa G. McAlister, Esq. (0069402)
-7 Cohinibus, OH 43215-3428 Daniel J, Neilsen, Esq. (0076377)
i+ (614) 4664320 McNees Wallace & Nunck LiC
o ' - 21 Bast State Street, 17 Floor
. Duane W. LlIckey " Columbus, OH 43215:4228
- Chief, Public Utilities Section =~ . .- (614)469-8000 .
 Public Utilities Commission of Ohio Fax 'No (614) 469-4653
' *180 East Broad Street
Columibus, OH 43215 : '.On Beha]f of Industrial Energy Users-Ohio
(614) 4664397

L AT'I‘ORNEYS FOR RESPONDENTS' |

. AlanR. Schriber, Chan'man
Ronda Hartman Fergus, Commissioner

" Tudith A. Jones, Commissioner

" Donald L. Mason, Commissioner

. Valerie A. Lemmiiie, Commissioner

‘Public Utilities Comrission of Ohio,
-180 East Broad Street

" Columbus OH. 43215

| RESPONDENTS

e {C21119:},

ATTORNEYS FOR RELATOR
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the cost reee\.?ery of the tGC’C facilitsz 18 unlawﬁﬂl,'t}-lere'i_s no opﬁorn;ntty o
, for the affected customers to be made whole. | - |
B : Seeond, a successﬁﬂ appeal cannot cure the injury suffered by electric
L uhhty customers as a resu]t of payment of unlawﬁll Tates. ThlS Court has |
| already declded that such unlawful coIlectlons are not reﬁmdable as a
"-mtter of Taw.* Consequently, rates paid by CSP’s and OPCo’S‘ Ohio -
: customers durmg the conrse of an appeal will never be refunded even if |
" 'the appeal is ulhmately successful |

- C. o On the othea- hand, 10 one is harmcdby the rehef requested herem The . -

‘ rates to be collecte'd- t]n‘ough ‘the tanffs_ at issue in this proceedxng are.

‘ iﬁtendetl to collect for the preconstruction costs of an eléctric generating
faclhty that has net beehiconstnibttéd‘, hias not beenrewewed or approved - 3

" by the OPSB,” and in any event is n'et intended to‘beg?in. construction until | |

J anuary 2007. Thet'efei:e, While gt'anting t]ie i‘equeste'd writ harms no one,

 the'refusal of the writ requested herein leaves only the statutory remedy of -
' 'appeal which is elearly madequate as 1t ean nelther prevent nor cure the
: nreparab]e mjury -_wlne-h w111 ‘bc suffered by CSP’s and OPCo’s Ohio

customers if forced to pay unlawful rate increases. |

5 Keco Indu,s', e. v. I?ze Cincinnati & Suburban Bell Tel. Co, 166 Ohio St. 2‘54 syll. para. 2.
S (1957).

. $0SP and OPCo recenﬂy asked the OPSB to delay the proceeding becau_se they need additional
. time to exainine “cultural resources” located at the potential site of the hypothetical IGCC plant,
In the Matter of the Application of Columbus Southern Power Company and Ohio Power

- Company for a Certificate of Environmental Compatibility and Public Need for the Great Bend
IGCC Project in Meigs County, Okio, Ohio Power Siting Board Case No. 06-30-EL-BGN, Leétter
' to Ohio Power Sitmg Board at 1-2 (May 22, 2006).

{cmts':} 27
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IN ’I'HE SUPREME COURT OF OI-IIO

~ State uf Ohm ex. Rel Industnal Energy Users-Chio : _ S
: ' Complaint for Writ of Prohibition

Relators, & toPrevent the Public Utilities
- ' _ :  Cominission of Ohio from Epabling
V. o ' _ .t Blecttic Rate Increases Pursuant to
' ' . ¢ its Order dated April 10, 2006, its
The Public Utxlmcs Commmsson of 01110 SR :  Finditig and Order dated June 28, 2006
- Alan R. Schriber, Chaitman :  and it3 Enfry on Rehearing dated
Ronda Hartiian Fergus, Commissioner,  : .June 28, 2006 in PUCO Case No. -
Judith A. Jones, Cotnmissioner, 1 05-376-EL-UNC Without Meeting
~ Dohnald L. Mason, Commissioner, and -+ . Applicable Procedural and Substantive
o 'Valene A. Lemuie, Commxssxoner, : * Requirements of Ohio Law,
. Respondents. -+ CaseNo.06-1257

MEMORANDUM: N OPPOSITION FO MOTIONS TO DISMISS BY THE PUBLIC
UTILITIES COMMISSION OF OHIO AND COLUMBUS SOUTHERN POWER
"~ COMPANY-AND OHIO POWER COMPANY

Jiro Petro (0022096) B Alan R. Schriber, Chairman

Ohio Attorney General C Ronda Harttuan Ferpgus, Comm:ssnoner o
.30 E. Broad Street, 17th Floor . . Judith A. Jones, Commissioner '
Columbus, OH 43215-3428 o . " -Donald L. Mason, Cominissioner
(614)466-4320 . - - ... Valerie A, Lemmie, Commissioner
N s .. Public Utilities Commission of Ohio
Diiane W. Luckey (0023557) . 180 East Broad Street =
. Chief, Public Utilities Section o - Columbus, -OH 43215
- Steven T. Nourse (0046705) o '
(COUNSEL OF RECORD) L .. RESPONDENTS
Thomas W, McNamee (0017352) -
" Public Utilities Commission of Ohio
188 East Broad Street -
. Columbus, OH 43215
. (614)466-4397
' Duane.luckcy@pucstateoh.us ‘
. Stevennourse@puc.state.chus
- Thomas.mchamee@puc.state.chus
" . ATTORNEYS FOR RESPONDENTS, =~

7 P!:blic Utilities Connnission of Ohio

MAﬁcm.J "
SUPREME oENGEL Fa

{C21271:5}

-
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- setting pricés for a competifive service under Section 4928.14, Revised Code, and were thus not

' subject to the requitements of a Chapter 4909 rate increase aj:rpl-ic;ati(m,39  Thus, whatever

- support thc Compames or the PUCO seek to extract from the Court’s pnor rulings rcgardmg the

- , PUCO’s RSP decisions and the Court’s at‘ﬁrmahon of such decisions, there is nothmg the Cmnt

has done fo even suggest that the PUCO has the authomy to’ mcrcasc rates for non»oompeutlvc

. services wﬂhout followmg the mandatmy statutory procms ﬂxat apphcs to non-competmvc‘

.'-'servzces :

o There is No Other Adequate Remedy at Law for IEU-Ohm to Pursue Other ' ‘

Than the Complamt for Wrnt of Proh)bltmn

, . The Cbmpani_es and the PUCO alsq eéch argue that IEU-Ohio’s Complaint shonld be
. disinissed becanse thero is an adequate remedy otberwise available to I5U-Ohio. Again, the

, argument byr bbth partles misinterprets TEU-Ohio’s éompléint,‘ ignbres the scope of the relief .

- requested and nnsapphas the appllcable law As IEU-Ohlo mdlcated in its Complaint at pagcs

'.26-28 IEU-Ohio could net have filed & Notme of Appeal and have been made whole as a result . -
of q suceessful appea‘l. Customers are not pm‘mxttpd 10 obtain refunds where the PUCO has

- . illegally increased rates. . As the Coust stated in Keco Indus, Inc. v. The Cincinnati & Suburban |

' Bell Tel. Com.:

- Where the charges collected by a public utility are based upon rates which
Have been established by an order of the Public Utilities Commission of

~ QOhio, the fact that such order is subsequently found to be unreasonable or
B unlawfulonappealtothaSupremeComtofomo,mtheabscnceofa

- ToIedo deson Company for Authorily to Continue and Modi ify Certain Regulatory Accounting

. Practices and Procedures, for Tarifff Approvals and to Establish Rates and Other Charges
dncluding Regulatory Tramsition Charges Following the Market Development Period PUCO

Case No. 03-2144-EL-ATA, Opinion and Order-at 22-24 and 46 (June 9 2004) (heremaﬁcr' .

: “FlrstBnergy RSP Ordcr") (Appendlx at 38—40 and 62).

-0 FnstEnergy RSP Onder at 46. (Appendlx at 62)

i1
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' §4901.16. Penalty for divnlging information,

i s L e

- _Except in his report to the public utilities comumission or when called on to testify in any court of

. proceeding of the public utilities commission, no employee or sgent referred to in section
4605.13 of the Revised Code shall divulge any information acquired by him in respect to the
transaction, property, or business of any public ntility, while acting or claiming to act as such

" employce or agent. Whoever violates this section shall be disqualified from acting s agent, or

acling in any other capacity under the appeintment or employment of the commission,

" HISTORY: 6C § 614-113 102 v 549, § 13; Bureaun of Code Revision. Eff 10-1-53.
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§ 4903.09. Written opinions filed by commission in all contested cases,

In a1l contested cases heaid by the public utilities commission, a complete record of all of the '
proceedings shall be made, including a transeript of all testimony and of al} exhibits, and the
cominission shall file, with the records of such cases, findings of fact and written opinions
setting forth the reasons prompting the decisions arrived at, based upon said findings of fact.

HISTORY: GC § 614:464; 110 v 451; Burean of Code Revision, 10-1-53; 125 v 613, Eff 10-.
26-53. S ) - x ) '
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§ 4903.10. Rehearing.

After any order has been made by the public utilities commission, any party who has entered an -

- - appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any
_matters determined in the proceeding. Such application shall be filed within thirty days after the
entry of the order upon the journal of the commission. '

-Notwithstanding the preceding paragraph, in any unconiested proceeding or, by leave of the

. commission first had in any other proceeding, any affected person, firm, or corporation may

‘make an application for a rehearing within thirty days after the entry of any final order upon the

- journal of the commission. Leave to file an application for rehearing shall not be granied to any .

~ person, firm, or corporation who did not enter an appearance in the proceeding umless the
" . commission first finds: - ' ‘ ' :

(A) The applicant's failure fo enter an appearance prior to the enfry upon the journal of the
commisgion of the order complained of was due to just cause; and, _

o {B) The interes-ts of the applicant were not adeguately considered in the proceeding.

Every applicant for rehearing or for leave to file an application for rehearing shall give due
notice of the filing of such application to all parties who have entered an appearance in the
proceeding in the manner and form prescribed by the commission.

" . Such application shall be in writing and shall set forth specifically the ground or grounds on

“which the applicant considers the order to be unreasonable or unlawfil. No party shall in any

. court urge or rely on any ground for reversal, vacation, or modification not so set forth in the
" application. : i

Where such application for rehearing has been filed before the effective date of the order as to
which a rehearing is sought, the effective date of such order, unless otherwise ordered by the
" commission, shall be postponed or stayed pending disposition of the maiter by the commission
" or by operation of law. In all other cases the making of such an application shall not excuse any
* person from complying with the order, or operate to stay or postpone the enforcement thereof,
without a special order of the commission. :

. ‘Where such app]icatioil for rehearing has been filed, the commission may grant and hold such

" . rehearing on the matter specified in such application, if in its judgment sufficient reason therefor
is made to appear. Notice of such rehearing shall be given by regular mail to all parties who have
-entered an appearance in the proceeding: _
If the commission does not grant or deny such application for rehearing within thirty days from
the date of filing thereof, it is denied by operation of law.

If the commission grants such rehearing, it shall specify in the notice of such granting the
purpose for which it is granted. The commission shall aiso specify the scope of the additional
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' mdcncc, if any, hat will be. taken, but it shall not upon such reheanng take any evidence that,
' w1th reasonable diligence, cou]d have been oﬂ'ered upon the ongmal liearing,

If, after such reheanug, the commission is of the opmmn 1hat the ongmal order or any part

" thereof is in any respect unjust or unwarranted, or should be changed, the commission may

. - abrogate or modify the same; otherwise such order shall be affirmed. An order made after such
* rehearing, abrogating or modifying the origihal order, shall have the same effect as an original

* -order, but shall not affect any right or the enforcement of any right arising from or by virtue of -
-the original order prior to the receipt of notice by the affected party of the ﬁlmg of the

L appllcatlon for reheanng

msromr- 125 v 274 (Eff10-2-53), 129y 1610 (Eﬁ' 10—18—61), 147 vE215. EAT 9-29-97.

7 ‘No canse of action ansmg out of any order of the commsmon, other than in support of the order, .
.. shall accrue in any court to-any person, firm, or corporatmn unless such person, ﬁrm, or
corporahon has made a proper apphcatmn to the commission for a rehearmg
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§ 4903.13. Reversal of final order; notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by
+the supteme court on appeal, if, upon consideration of the record, such court is of the opinion
that such order was unlawful or unreasonable. .

" The proceeding to obtain such reversal, vacation, or modification shall be by notice of appeal,

filed with the public utilities commission by any party to the proceeding before it, against the

commission, seiting forth the order appealed from and the errors complained of. The notice of
-appeal shall be served, unless waived, upon the chainman of the commission, or, in the event of
his absence, upon any public utilities commissioner, or by leaving a copy at the office of the

. commission at Columbus. The court may permit any interested party to intervene by cross-

appeal.

. HISTORY: GC §§ 544, 545; 103 v 804(815), §§ 33, 34; 116 v 104 (120), § 2; Bureau of Code
Revision. Eff10-1-53. , )
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§ 4903.16. Stay of execution,

A proceeding to reverse, vacate, or modify a final order rendered by the public utilities
commission does not stay execution of such order unless the supreme court or 2 judge thereof in
vacation, on application and three days' notice to the comumission, allows such stay, in which
event the appellant shall exceute an underfaking, payable to the state in such a sum -as the
supreme court prescribes, with surety to the satisfaction of the clerk of the supreme court,
conditioned for the prompt payment by the appellant of all damages caused by the delay in the
enforcement of the order complained of, and for the repayment of all moneys paid by any person,
firm, or corporation for transportation, transmission, produce, commodity, or service in excess of
- the charges fixed by the order Mplairned of, in the event such order is sustained.

- HISTORY: GC § 548; 103 v 804(815), § 37; 116 v 104(121), § 2; Bureau of Code Revision,

: Effl!)—l—SS. :
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. § 4905.20. Abandonroent of facilities.

No railroad as defined in section 4907.02 of the Revised Code, operating any railroad in this

state, and no public utility as defined in section 4805.02 of the Revised Code furnishing service
. or facilities within this state, shall abandon or be required to abandon or withdraw any main track
" or depot of a réilroad, or main pipe line, gas line, telegraph line, telepbone toll fine, electric light
line, water line, sewer line, steam pipe line, or any portion thereof, pumping station, generating
plant, power station, sewage treatment plant, or service station of a public utility, or the service
rendered thereby, which has once been laid, constructed, opened, and used for public business,

. nor shall any | such facility be closed for fraffic or service thereon, therein, or thereover except as.

provided in section 4905.21 of the Revised Code. Any railroad or public utility violating this
section shall forfeit and pay into the state treasury not less than one hundred dollars, nor more
than one thousand dollars, and shall be subject to all other legal and equltabie remedlw for the
enforcement of this section and Section 4805.21 of the Rewsed Code.

'HISTORY: GC §504-2; 107 v 525 108 v I’tl, 372, Bureau of Code Remon, 10—1-53 129 v
501. Eff 9—19—61
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§ 4905.21. Application to dban don,' withdraw or close.

- 'Any raﬂmad or any political subdivision desiting to abandon, close, or have abandoncd,

" withdrawn, or ¢losed for traffic or service all or any part of 2 main track or depot, and any public
wtitity or polifical subdivision desiring to abandon or close, or have abandoned, withdrawn, or

closed for traffic or service all or any part of any line, pmnpmg station, generating plant, power
 station, sewage treatment plant, or service station, referred to in section 4905.20 of the Revised
. * Code, shall make application to the public utilities commission in writing. The commission shall-
 _ theretpon cause reasonable notice of the application to be gwen, stat:mg the time and p]ace ﬁxed

o  bythe commission for the heating of the @Phcatl"n

-Upon the ‘“heating of the apphcanon, thc commission shall ascertam the facts and make its . -

findings thereon, and.if such facts sa:tlsfy the commission that the proposed abandonment,
.. withdrawal, or closing for traffic or service is reasonable, having due regard for the welfare of
“‘the public and the cost of operafing the service or facility, it may allow such abandonment,

» _,-': withdrawal, or closing; otherwise it shall be denied, or if the facts warrant, the application may
~'be gtanted in a2 modified form. If the application asks for the abandonment or withdrawal of any

- main track, main pipe lmc, gas line, telegraph Tine, telephone toll Iine, electric Light line, water

" -Yine, sewer lme, steam pipe line, pumpmg station, gcnm‘atmg plant, power station, sewage -

‘ .. treatment plant, seivice station, or the service rendered the.reby, in such mamner as can resuifc m -
- the permanent abandonment of service between any two points on such railroad, or of service
-and facilities of any such public utxhty, no application shall be granted unless the railroad or

public utility has operated the track, pipe hnc, gas line, telegraph line, telephone toll line, electric

“light Line, water line, sewer line, steam pipe line, pumping station, generating plant, power,

. station, sewage treatment plani, or service station for at least five years. Such notice shall be

- given by publication in a newspaper of general circulation throughout any county or municipal
corporatlon which has granted a franchise to the railroad or public utility, under which the track,
pipe Ene, gas line, telegraph line, telephone toll line, electric-light line, water line, sewer line,

~ steam pipe lme, purpmg stanon, generating plant power station, sewage treatment plant, or

" service station is operated or in which the same is located, once a week for two consecutive

- weoks before the hearing of the application. Notice of the hearing shall be given such cointy,

- municipal corporation, or public utility in the marmer provided for the service of orders of the

" .comunission in section 4903.15 of the Revised Code. This section and section 4905.20 of the

. Revised Code do not apply to a gas company when it is remowng or exchangmg abandoned field
- lines.

Tlns section applies to all service now rendered and facilities furnished or hereafier built and
- operated, and an order of the commission authorizing the abandohment or withdrawal of any

"- such service or facility shall not affect rights and obligations of. a railroad or public- utility

~ beyond the scope of the order, anything in its franchise to the contrary notwithstanding.

- ) HISTORY: GC § 504-3; 107 v 525' § 2; 108 v Pil, 3725 Bureaun of Code Revision, 10-1-53; '

- 1257 903(1029) (ELF 10-1-53); 129 v 501 (EAF 9-19-61); 129 1601 (EHf 10-25-61); 130 v PtII,
237 (B4{12-1 6-64); 147 v H 215. EAf 9.29.97. -
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. §4909.15. Fixation of réasonable rate.

| (A) The public utilities commission, when fixing and determining just and reasonable rates,
fares, tolls, rentals, and charges, shall determine: .

' (1) The valuation as of the date ceriain of the prdperty of the public utility used and uécﬁll in

rendering the public utility service for which rates ave to be fixed and determined. The valuation
so determined shall be the total value as set forth in division (J) of section 4908.05 of the -

Revised Code, and a reasonable allowance for materials and supphes and cash workmg capital,
as determined by the comm:ssmn.

'I'hc commission, in its discretion,. ‘may mc]ude in the valmation a reasonable allowance for
"construction work in progress but, in no event, may such an allewance be made by the
- commission until it has determined that the particular construction pro]ect is at least seventy-five
_ per cent complete. ,

- In determining the percentage completion of a partienlar constructmn project, the commission

 shall consider, among other relevant criteria, the per cent of time elapsed in construction; the per

cent of construction funds, excluding allowance for funds nsed duwring construction, expended, or

-obligated to such construction funds budgeted where all snch fiunds are adjusted to reflect current

_ purchasmg power and any physical inspection perfonned by or on behalf of any party, mncluding
the commission's staff.

‘ A reasonable allcwance for construction work in progress shall not exceed ten per cent of the
. total valuation as stated in this division, not including such allowance for construction work in

progress.

- Where the conimission petmits an allowance for construction work in progress, the dollar value

- of the project or portion thereof included in the valuation as construction work in progress shall

not be included in the valuation as plant in service until such time as the total revenue effect of

. the construction work in progress allowance is offset by the total revenme effect of the plant in

-service exclusion. Carrying charges calculated in 2 manner similar to allowance for funds used

- during construction shall accrue on that porhon, of the project in service but not reflected in rates

© s plant in service; and such accrued carrying charges shall be included in the valuation of the

property at the conclusion of the offset period for purposes of division (J) of section 4909.05 of
the Rewsed Code.

~From 'and after Apnl 10, 1985, no allowance for construction work in progress as it relates to a
particular construction project shall be reflected in rates-for a period exceeding forty-eight

.~ consecutive months commencing on the date the initial rates reflecting such allowance become
. ‘effective, except as otherwise provided in this division.

The apphcable maxinnm peried in rates for an allowance for construction work in progress as it
relates to a particular construction project shall be tolled if, and o the extent, a delay in the in-
service date of the project is caused by the action or inaction of any federal, state, county, or
municipal agency having jurisdiction, where such action or inaction relates to a change in 2 rule,
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standard, or approval of such agency, and where such action or inaction is not the resuit of the
failure of the utility to reasonably endeavor to comply with any rule, standard, or approval prior
to such change.

In the event that such period expires before the project goes into service, the commission shall
exclude, from the date of expiration, the allowance for the project as construction work in
progress from rates, except that the commxssmn may extend the expiration date up to twelve
-months for good cause shown.

Tn the event that a utility has permanently canceled, abandoned or terminated construction of a-

pmJect for which it was previously permitted a construction work in progress allowance, the
" commission immediately ghall ekclnde the allowance for the project ﬁ'om the valuation.

In the event that a construction work in progress pmject prev:ously included in the valuation 1s
removed from the valuation pursuant to this division, any revenues collected by the utility from
its customers after April 10, 1985, that resulted from such prior inclusion shall be offset against
foture revenues over the same period of time as the project was included in the: valuation as
construction work in progress. The total revenue effect of such offset shall not exceed the total
revenues previously collected.

Inno event shall the total revenue effect of any offet or offsets provided under division (A)(1)
of this sectic'i'n exceed the total revenue effect of any construction work in progress allowance.

2 A falr and reasonable rate of rctum to the wtility on the valuation as detemuned in lelS!OIl
(A)(1) of this. sectton,

.(3) The doliar anmual return to which the utlitty is entitled by applying the fair and reasonable

rate of return as determined under division (A)(2) of this section to the valuation of the utility

determined under division {A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period less the total of
any interest on cash or credit refunds paid, pursuant to section 4909.42 of the Revised Code, by
the utility during the test period.

(a). Federal, state, and local taxes imposed on or measured by net income may, in the discretion
of the commission, be computed by the normalization method of accounting, provided the utility
" maintains accounting reserves that reflect differences between taxes actually paysble and taxes
on a normalized basis, provided that no determination as to the freatment in the rate-making
. process of such taxes shall be made that will result in loss of any tax depreciation or other tax
“benefit to which the utility would otherwise be entitled, and further provided that such tax
benefit as redounds 1o the utility as a result of such a computation may not be retained by the
company, used to fund any dividend or distribution, or wtilized for any purpose other than the
.defrayal of the operating expenses of the utility and the defrayal of the expenses of the utility in
connection with construction work,

(b) The amount of any tax credits granted to an electric light company under section $727.391
[5727.39.1]A of the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be
-retained by the company, used to fimd any dividend or distribution, or utilized for any purposes
other than the defrayal of the allowable operating expenses of the company and the defrayal of
the allowable expenses of the company in connection with the installation, acquisition,

00028



construction, or use of a compliance facility. The amount of the tax credits granted to an electric

- light company under that section for Ohio coal burned prior to January 1, 2000, shall be returmned
to its customers within three years afier initially claiming the credit through an offset to the
company’s rates or fuel component, as determined by the commission, as set forth in schedules
fited by the compariy under section 4905.30 of the Revised Code. As used in division (A)(4)(c)
of this section/DA "compliance facility” has the same meaning as in section 5727.391
[5727.39.1]A of the Revised Code. '

' (B) The commission shall domputc the pross annual revenues to which the utility is entitled by
adding the dollar amount of return under division (A)(3) of this section to the cost of rendering
the public utility service for the test period under division (A)(4) of this section.

~.{C) The test period, unless otherwise ordered by the commission, shail be the twelve-month
period beginning six months prior to the date the application is filed and ending six months
subsequent to that date, In no event shall the test period end more than nine months subsequent
to the date the application is filed. The revenues and expenses of the utility shall be determined
during the test period. The date certain shall be not later than the date of filing.

(D) When the commission is of the opinion, after heating and afler making the determinations
under divisions (A) and (B) of this section, that any rate, fare, charge, toll, rental, schedule,
classification, or service, or any joint rate, fare, charge, toll, rental, schedule, classification, or
service rendered, charged, demanded, exacted, or proposed fo be rendered, charged, demanded,
or exacted, is, or will be, unjust, unreasonable, wnjustly discriminatory, unjustly preferential, or
in violation of law, that the service is, or will be, inadequate, or that the maximum rates, charges,
tolls, or rentals chargeable by any such public utility are insufficient to yield reasonable
compensation for the service rendered, and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public utility actually
used and useful for the convenience of the public as determined under division (A)(1) of this
~ section, excluding from such value the value of any franchise or right to own, operate, or enjoy
- -the same in excess of the amount, exclusive of any tax or annual charge, actually paid to any
-+ political subdivision of the state or county, as the consideration for the grant of such franchise or
. right, and excluding any value added to such property by reason of 2 monopoly or merger, with
due regard in determining the dollar annual return inder division (A)(3) of this section to the
‘necessity of making reservation out of the income for surplus, depreciation, and contingencies,

- and; '

(2) With due regard to all such other matters as are proper, according to the facts in each case,

(5) Including a fair and reasonable rate of return determined by the commission with reference to.
‘acost of debt equal to the actual embedded cost of debt of such public utility,

* (b) But not including the portion of any periodic rental or use payments representing that cost of
propexty that is included in the valuation report under divisions (F) and (G) of section 4909.05
of the Revised Code, fix and determine the just and reasonable rate, fare, charge, toll, rental, or
service to be rendered, charged, demanded, exacted, or collected for the performance or rendition
of the service that will provide the public utility the allowable gross anmual revenues under -

. division (B) of this section, and order such just and reasonable rate, fare, charge, toll, rental, or
service to be substituted for the existing one. After such determination and order no change in
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the rate, fare, toll, charge rental schedule, cIass:.ﬁcahon or service sha]l be made, rendered
. Charged, demanded; exacted, or changed by such public wtility withont the order of the
commission, and any. other rate, fare, toll, charge, rental, classﬁcahon of service is prombﬂci

(B) Upon application of any person or any public utility, and after notice to the parties in interest
. and opportunity to be heard as provided in Chapters 4901., 4903,, 4905., 4907., 4909.; 4921:, and
" 4923, of the Revised Code for other hearings, has been given, the commission may rescmd, alter '

or amend an order fixing any rate, fare, toll, charge, rental, classification, or service, or any other

, order made by the commission. Certified copm of such orders shall be served and take effect as
o .‘prowded for original orders o ,

HISTORY: GC § 614-23, 102 v 549, § 25; Bnreau of Code Revisxon, 10—1—53' 136 v S 94
(E£f 9-1-76); 137 v H 230 (B 10-9-77); 138 vH 657 (BIf 9-24-79); 138 v H 736 (Eff 10-16-
©.80); 139 v S 378 (Eff 1-11-83); 140 v H 250 (Eff. 7-30-84); 140 v H 655 (EAf 6-8-84); 140 vS
27 (B 4r10a85), 141 v B 750 (Eff 4-5-86); 144 v S 143 (Eﬁ 7»10~91), 148 v 53 (Eﬁ' 1-1-—._
2001 1-1-200229, 148?11384. Eﬂ' 11-24-99 R . o '
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'§ 4909.18.-Application for establishment or change in rate.

. Any public utitity desiring to establish any rate, joint rate, toll, classification, charge, or rental, or -

to modify, amend, change, iucrease, or reduce any existing rate, joint rate, toll, classification,
charge, or rental, or any regulation or practice affecting the same, shall file a written application
with the public utilities commission. Except for actions under section 4809.16 of the Revised
Code, no public utility may issue the notice of intent to file an application pursuant to division
" (B) of section 4909.43 of the' Revised Code to increase any existing rafe, joint rate, toll,
classification, charge, or rental, until a final order under this section has been issned by the
" commission on any pending prior application to increase the same rate, joint rate, toll,
- classification, charge, or rental or until two hundred seventy-five days afier filing such
" application, whichever is sooner. Such application shall be verified by the president or a vice-
- ‘president and the secretary or treasirer of the applicant. Such application shall contain a schedule
of the existing rate, joint rate, toll, classification, charge, or rental, or regulation or practice
affecting the same, a schedule of the modification amendment, change, increase, or reduction
sought to be established, and a statement of the facts and grounds upon whick such application is
based. If snch application proposes a new service or the use of new equipment, or proposes the
establishment or amendment of a regulation, the application shall fully describe the new service
" -or equipment, or the regulation proposed to be established or amended, and shall explain how the
proposed service or, equipment differs from services or equipment presently offered or in use, or
“how the regulation proposed to be established or amended differs from regulations presently in
effect. The application shall provide such additional information as the commission may requite
in its discretion. If the cornmission determines that such application is not for an increase in any
rate, joint rate, toll, classification, charge, or rental, the commission may permit the filing of the
schedule proposed. in the application and fix the time when such schedule shall take effect. If it
appears to the commission that the proposals in the application may be unjust or unreasonable,
the commission shall set the matter for hearing and shall give riotice of such hearing by sending
written notice of the date set for the hearing to the public utility and publishing notice of the
hearing one time in a newspaper of general circulation in each county in the service area affected
"by the application. At such hearing, the burden of proof to show that the proposals in the
. application are just and reasonable shall be upon the public utility. After such hearing, the

" commission shall, where practicable, issue an appropriate order within six months from the date

 the application was filed,

If the commission determines that said application is for an increase in any rate, joint rate, toll,

. “classification, charge, or rental there shall also, unless otherwise ordered by the commission, be

. filed with the application in duplicate the following exhibits:

'-(A)' A report of its property used and useful in rendering the service referred to in such
application, as provided in section 4909.05 of the Revised Code; '

(B) A complete operating statement of its last fiscal year, showing in detail all its receipts,
revenues, and incomes from all sources, all of its operating costs and other expenditures, and any
- “analysis such public utility deems applicable to the matter referred to in said application;
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(C) A statement of the income and expense anticipated under the application ﬁléd;

'(D) A statement of financial condition summarizing assets, liabilities, and net worth; -

(B) A proposed notice for newspaper publication fully disclosing the substance of the
application. The notice shall prominently state that any person, firm, corporation, or association

“may file, pursuant to section 4909.19 of the Revised Code, an objection to such increase which

may allege that such application contains proposals that are unjust and discriminatory” or

_unreasonable. The notice shall further include the average percentage increase in rate that a

representative mdustnal commercial, and remdentlal custorer will bear should the increase be

-grantedmﬁﬂ]

(F) Such other information as the commission may require in its discretion.

HISTORY: GC §-614.20; .102 v 549, § 22; 108 v PtIT, 1094; 110 v 366; 113 v 16; 119 v 275;
Burean of Code Revision, 10-1-53; 136 v S 94 (Eff 9-1-76); 139 v 8 378. Eff 1-11-83. -
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§ 4909.19. Publication; investigation,

Upon the filing of any application for increase provided for by section 4909.18 of the Revised

~ Code the public utility shall forthwith publish the substance and prayer of such application, in a
- form approved by the pubhc utilities commission, once a week for three consecutive weeksin a

newspaper published and in general circulation throughout the territory in which such pubhc‘
utility operates and affected by the matters referred to in said application, and the commission

- shall at once canse an investigation to be made of the facts set forth in said application and the

exhibits attached thereto, and of the matters commected therewith, Within a reasonable time as

. deterniined by the commission after the filing of such application, 2 written report shall be made

and filed with the commission, a copy of which shall be sent by certified mail to the applicant,
the mayot of any municipal corporation affected by the application, and to such other persons as
the commission deems interested. If no objection to such report is made by any party interested

" within thirty days after such filing and the mailing of copies thereof, the commission shall fixa

date within ten days for the final hearing upon said application, giving notice thereof to all
parties interested. At snch hearing the commission shail consider the matters set forth in said

_application and make such order respecting the prayer thereof as to it seems just and :reasonable

If objections are filed with the commission, the commission shali cause a pre—hcanng conference
to be held between all parties, intervenors, and the comm1331on staff in all cases involving more
than one hxmdred thousand customers.

If objections are filed with the comumission within thirty days after the filing of such report, the
application shall be promptly set down for hearing of testimony before the commission or be
forthwith ‘referred to an attormey examiner designated by the commission to take all the:

" festimony with Tespect to the application and objections which may be offered by any interested

party. The commission shall also fix the time and place to take testimiony giving ten days' wiiften
nofice of such time and place to all parties. The taking of testimony shall commence on the date

- fixed in said notice and shall continue from day to day until completed. The attorney examiner

may, upon good cause shown, grant continnances for not more than three days, excluding
Saturdays, Sundays, and holidays. The commission may grant continuances for a longer period .

- than three days upon its order for good cause shown. At any hearing involving rates or charges

sought to be increased, the burden of proof to show that the increased rates or charges are just
and reasonablc shall be on the pubhc utﬂlty :

When the taking of testimony is completed, a full and complete record of such testimony noting
all objections made and exceptions taken by any-party-or counsel, shall be made, signed by the

attomey examiner, and filed with the commission. Prior to the formal consideration of the
. application by the commission and the rendition of any order respecting the prayer of the

application, a quorum of the commission shall consider the recommended opinion and order of

the attoney examiner, in an.open, formal, public proceeding in which an overview and

explanation is presented orally. Thereafter, the commission shall make such order respecting the
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prayer of such application as seems just and reasonable to it.

In all proceedings before the commission in which the taking of testimony is requircd, except
when heard by the commission, attorney examiners shall be assigned by the commission to take
such testimony and fix the time and place therefor, and such testimony shall be taken in the

* manner prescribed in this section. All testimony shall be under oath or affirmation and taken
- down and transcribed by a reporter and made a part of the record in the case. The commission
“may hear the testitmony or any part thereof in any case without having the same referred to an

' attorney examiner and may take additional testimony. Testimony shall be taken and a record

made in accordance with such general rules as the commission prescribes and subject to such

special instructions in any proceedings as it, by order, directs.

. _I!IS'I'ORY:' GC § 614-20; 102 v 549, § 22; 108 v PiII, 1094; 110 v 366; 113 v16; 119 v 275;
: Burean of Code Revision, 10-1-53; 136 v S 94 (Eff 9-1-76); 139 v S 378. Eff 1-11-83. '

The effective date of S 378 is set by section 3 of the atl.
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§ 4928.01. Definitions.

(A) As used in this chapter:

(1) "Ancillary service” means aﬁy function necessary to the provision of electric transmission or

distribution service to a retail customer and includes, but is not limited to, scheduling, system
oontro_], and dispatch services; reactive supply fiom generation resources and voltage conirol

-service; reactive supply from transmission resources service; regulation service; ﬁ'équency

response service; energy imbalance service; operating reserve-spinning reserve service;
operating reserve-suppiemental reserve service; load following; back-up supply service; real-
power loss replacement service; dynamic schedulmg, system black start capability; and network
stability service. .

(2) "Billing and collectior’ agent” means a fully independent agent, not. affiliated with or
otherwise controlled by an electric wutility, electric services company, electric cooperative, or
governmental aggregator subject to certification under section 4928.08 of the Revised Code, to
the extent that the agent is under contract with such utility, company, cooperative, or aggregator
solely io provide billing and collection for retail electric service on behalf of the utility company,
cooperative, or aggregator. '

(3) "Certified territory” means the certified territory established for an electric supplier under
sections 4933.81 to 4933.90 of the Revised Code as amended by Sub S.B. No. 3 of the 1231‘d
general agsembly.

- (4) "Competitive retail eieclnc service" means a component of retail electric service that is

compatltxve as 'prowded under division (B) of this section,

®) "Electuc cooPeIatwe" means a not-for-profit electric light company that both is or has been
financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7
U.S.C. 901, and owns or operates facilitics in this state to generate, transmt, or dwtnbute

electricity, ora not-for—proﬁt successor of such company.

distribution service.

(7) "Electric light company"” has the same meaning as in sectlon 4905,03 of the Revised Code

consumes electricity it So produces or to the extent it sells for resale electricity it so produces.

. {8) "Electric load center” has the same meaning as in section 4933.81 of the Revised Code.

(9) "Blectric services company means an electric light cotnpany that is engaged 611 a for-profit
or not-for-profit basis in the business of supplying or anan,gmg for the supply of only a
" competitive retail electric service in this state. "Electric services company” includes a power

- marketer, power broker, aggregator, or independent power producer but excludes an electric

cooperative, municipal electric utility, governmental aggregator, or billing and collection agent.

"(6) "Electric distribution utility™ means an electric utility that supplies at least retail electric

- and includes an-electric services company, but excludes any self-generator to the extent it
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(10) "Bleetric supptier” has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utlhty“ ‘means an electric light company that is engaged ona for-proﬁt basis in the |

business of supplying a nonoompetmve retail electric service in this state or in the businesses of
_supplying both a noncompetitive and a competitive retail electric service in this state, "Electnc
utility" exchides a municipal electric wtility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm electric service.

' {13) "Governmental aggregator means a legislative authonty of a municipal corporation, a

board of township trustees, or a board of county commissioners acting as an aggregator for the

- provision of a competitive retail electnc service under authority conferred under ge section
4928.20 of the Revised Code.

(14) A person acts "knowingly,” regardless of the person's purpose, when the person is aware

_that the person's conduct will probably cause a certain result or will probably be of a certain
nature, A person has knowledge of circumstances when the person is aware that such
circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided throngh

electric utility rates” means the level of funds specifically included in an electric utility's rates on
the effective date of this section pursuant to an order of the public utilities commission issued

under Chapter 4805. or 4969. of the Revised Code and in effect on the day before the effective -

date of this section; for the purpose of improving the energy efficiency of housing for the utility's
low-income customers. The term excludes the level of any such funds committed to a specific
_nonprofit organization or organizations purstant to a stipulation or contract.

(16) "Low-income customer assistance programs” means the pei‘éentage of income payment plan
program as’ prescn’bed in mles 4901:1-18-02(B) to (G) and 4901:1-18-04(B) of the Ohio

" . Administrative Code in effect on the effective date of this section or, if modified pursuant to
authority under section 4928.53 of the Revised Code, the program as modified; the home.

- energy assistance program as prescribed in section 5117.21 of the Revised Code and in

 executive order 97-1023-V or, if modified pursuant to authority under section 4928.53 of the -

Revised Codc, the program as modified; the home weatherization assistance program as
_prescribed in division (A)}6) of section 122.011 [122.,01.1] and in section 122.02 of the
Revised Code or, if modified pursuant to anthority under gection 4928.53 of the Revised Code,

the program as modified; the Ohio energy credit program as prescribed in sections 5117.01 to-

- '5117.05, 5117.07 to 5117.12, and 5117.99 of the Revised Code or, if modified pursnant to
. anthority under section 4928.53 of the Revised Code, the program as modified; and the

targeted energy efficiency and weatherization program established under section 4928.55 of

‘ _ the Revised Code.

(17) "Market development period” for an electnc utlhty means the period of time beginning on
the starting date of compehtwe retail electric service and ending on the applicable date for that

“utility as specxﬁcd in section 4928.40 of the Revised Code, irrespective of whether the utility -

'apph&s to receive transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a j)mduct or
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service ab_ové the price that would prevail in a competitive market.

(19) "Mercantile commercial customer” means a commercial or industrial customer if the
electricity consumed is for nonresidential use and the customer consumes more than seven

- hundred thousand kilowatt hours per year or is part of a national account involving multiple

facilities in one or more states.

(20) "Municipal electric ntility" means a munidiphl corporation that owns or operates facilities to
generate, transmit, or distribute electricity. ' - _

(21) "Noncompetitive retail clectric service™ means a. component of retail electric service that is

| . noncompetitive as provided under division (B) of this section.

"(.22) "Nonfirm electric service” means electric serwce provided pursuant to a schedule filed

under section 4905.30 of the Revised Code or pursuant to an arrangement nnder section
490531 of the Revised Code, which schedule or arrangement includes conditions that may

upon notification by an electric utility.

(23) "Percentage of income payment plan arrears” means funds eligible for collection through
the percentage of income payment plan rider, but uncollected as of July 1, 2000,

{24) "Person” has the same meaning as in section 1.59 of the Revised Code.

tequire the customer to curtail or interrupt electric usage doring nonemergency circumstances

(25) "Project” means any rcal or personal property connected with all or part of an industrial,
¥

distribution, commercial, or research facility, not-for-profit facility, or résidence that is to be

acquired, ‘constructed, reconstrucied, enlarged, improved, fimmished, or equipped, or any |

combination of those activities, with aid furnished pursuant to sections 4928.61 to 4928.63 of
the: Revised Code for the purposes of not-for-profit, industrial, commercial, distribution,
residential, and research development in this state. "Project” includes, but is not limited to, any

_small-scale renewables project. -

_ (26) "Regulatory assets" means the nnamortized net regulatory assects that are capitalized or
deferred on the regulatory books of the electric utility, pursuant to an erder or practice of the

public utilities commission or pursuant to generally accepted accounting principles as a result of
a prior commission rate-making decision, and that would otherwise have beén charged to

. expense as incmrred or would not have be¢n capitalized or otheiwise deferred for future

regulatory consideration absent conmmission action. "Regulatory assets” includes, but is not

lomited to, all deferred demand-side management costs; all deferred pefcentage of income’

payment plan arrears; post-in-service capitalized charges and assets recognized in connection
with statement of financial accounting standards no. 109 (receivables from customers for income
taxes); future miclear decommissioning costs and fiel disposal costs as those costs have been

determined by the commission in the electric utility's most recent rate or accounting application

proceeding addressing such costs; the underpreciatedA costs of safety and radiation control
equipment on nuclear generating plants owned or leased by an electric utility; and fuel costs
currently deferred pursuant to the terms of one or more settlement agreements approved by the

commission.

{27) "Retail electric service” means any sérvice involved in supplying or arfanging for the supply

“of electricity to ultimate consumers in this state, from the point of generation to the point of
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consumption. For the purposes of this chapter, retail electric service includes one or more of Fhe
following "service components™ generation. service, aggregation service, power marketing

service, power brokerage service, transmission service, distribution service, ancillary service, -

. metering service, and billing and collection service. -

_(28) "Small ¢lectric generation facility” means an electric generation plant and associated
facilities designed for, or capable of, operation at a capacity of less than two megawatts.

{29) "Starting date of competitive retail electric service” means Jamuary 1, 2001, except as

provided in division (C) of this section.
- (30) "Customer-generator” means a user of a net metering system.
_{(31) "Net metering" means measuring the difference in an applicable billing period between the
* electricity supplied by an electric service provider and the electricity generated by a customer-
generator which is fed back to the electric service provider. :

(32) "Net rﬁetcring gystem” means a facility for the production of electrical energy that does all
“of the following: : '

.(a) Uses as ils fiuel either solar, wind, biomass, landfill gas, or hydropower, or uses a

B ~microturbine or a fuel cell;

- (b)Is located on a customer-generator's premises; '
{¢) Operates in parallel with the eleciric utility's transmission and distribution facilities;

(@) Is intended primarily to offset part or all of the customer-generator’s requirements for
electricity. . '

" (33) "Self-generator” means an entity in this state that owns an electric generation facility that
-produces electricity primarily for the owner’s consumption and that may provide any such excess
 electricity to retail electrio service providers, whether the facility is installed or operated by the

~ owner or by an‘agent under a contract. : . '

(B) For the purﬁosw of this chapter,' a retail electric sexvice component shall be desmed a

- declaration by a provision of the Revised Code or pursuant to an order of the public utilities

" gommission authorized under division (A) of section 4928.04 of the Revised Code. Otherwise,

the service component shall be deemed.a noncompetitive retail electric service.

. (C) Prior to January 1, 2001, and after application by an electric utifity, notice, and an
-opporinnity to be heard, the public utilities commission may issue an order delaying the January
-1, 2001, starting date of competitive retail electric service for the electric utility for a specified

" . number of days not to exceed six months, but only for extreme technical conditions precluding

the start of competitive retail electric service on January 1, 2001.

" HISTORY: 148 v S 3. Eff 10-5-99.

" competitive retail electric service if the service component is competitive purswant to a -

00038



§ 4928.02. State po]ic} commencing with start of competitive retail electric service.

'th is the pohcy of this state to do the following throughout this state beginning on the startmg
. date of competitive retail electric service:

(A) Ensure the availability to consumers of adequate, reliéble, safe, efficient, nondiscriminatory,
and reasonably priced retail electric servme _

"(B) Ensure the availability of wnbundled and comparable retail electnc service that provides
consumeérs with the supplier, pnce, terms, conditions, and quality options they elect to meet their
. respccttve needs;

(C) Ensure dlversﬂy of clectnmty snpplies and suppliers, by giving consumers effective choices

over the selection of those supplies and suppliers and by encouraging the developmcm of
dlstributed and small generation facilities;

®) Encourage inmovation and market access for cost&eifectwe supply- and demand-side retail
electric service;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
{ransmission and distribution systenis of elecinc utilities in order to promote effective customer
choice of retall electric service;

(F) Recogmze the continning  emergence of cozmpctmve electnmty markets through the
development and implementation of flexible regulatory {reatment;

(G) Ensure effective. competition in the provision of retail electric. service by avoiding

_ anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive
rctail electric service or to a product or service other than retail electric service, and vice versa;

) Ensure retail electric service consumers protection dgainst- unreasonable sales pracﬁc&e,
market deﬁmencms, and market power; . ]

N Facahtate the state’s eﬁ'echveness in the global économy.

HISTORY: 148 v § 3. Ef10-5-99.
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. § 4928.03. 1dentification of competitive services access to noncompetitive services,

Begmmng oni the starting daté of competitive retail electric service, retail electiic generation,

aggregation, power marketing, and power brokerage services supplied to consumers within the

-certified territory of an electric uiility are competitive retail electric services that the consumers

may obtain subject to this chapter from any supplier or suppliers. In accordance with a filing

. under division (F) of section 4933.81 of the Revised Code, retail electric generation,
-aggregation, power maiketing, or power brokerage services supplied to consumers within the

certified territory of an electric cooperative that hag made the filing are competitive retail electric-

_ services that the consumers may obiain subject to this chapter from any supplier or suppliers.

Beginning on the starting date of competitive retail electric service and notwithstanding any
other provision of law, ¢ach consumer in this state and the suppliers to a consumer shall have
cmnparab!e and nondiscriminatory access to noncompetitive refail electric services of an electric
utility in this state within its certified territory for the purpose of satisfying the consumer's
electricity requirements in keeping with the policy specified in section 4928.02 of the Revised
Code.

HIS'I‘_O_RY:_ 148 v S 3. Eff 10-5-99,
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 Revised Code. _ ,
- (2) On and after the starting date of competmve retail electric sermbe a noncompehtlve retaﬂ

. §4928.05. Extent of exemption from munie'ipal and state sﬁp.ervisi@n and regulation.

. .(A) (1) 011 and after the starting date of competitive retail electric serv:tce, a compehhve retail *
.. electric service supplied by an electric utility. or electric services company shall not be subjectto -
- supervision and regulation by a mumczpal corporation under Chapter 743. of the Revised Code
" or by the public utilities commission wnder Chapters 4901. to 4909., 4933,,-4935., and 4963. of

the Revised Code, except section 4905.10, division (B) of 4905. 33, and sections 4905.35 and -

. - 4933.81 fo 4933.90; except sections 4905.06, 4935.03, 4963.40, and 4963.41 of the Revised
Code only to the extent related to service reliability and public safety; and except as othierwise

provided in this chapter. The commission's authority to-enforce those excepted provisions with N
respect 1o a competitive tetail electric service shall be such authority as is provided for thefr -

thlschapter e

except as otherwise express]y prowded in sectlons 4928 01 to 928,1 and 4928.16 of the

(

electric service ‘supplied by an electric utility shall be subject t6 supervision and regulation by the

- commmission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this

. chapter, to the extent that authority is not precmpted by fedcral law. The commission's anthority -
- to enforce those provisions with respect to a2 noncompetitive retail electric service shall be the -
* authority provided under those chapters and- this chaptcr to the extent the authonty is: not

pre:empted by federal law.

. 'The commission sha]l exercise 1ts jurisdiction with respect to the dehvery of electnclty by an
electric utility in this state on or after the starting date of competitive retail electric service so as
to ensure that no aspect of the delivery of electnclty by the utility to consumers in ﬂns state that '

: conmsts of a noncompetmve retail electric service is unregulated. o A ,

cooperative shall not be subject to supervision and regulation by the commission under Chapters

s 4901. to 4909., 4933., 4935, and 4963. of the Revised Cods, cxce:pt sections 4933.81 to

4933.90 and 4935 03 of the Revised Code: The commission's authonty to enforce those

R enforcement vmder Chapters 4901. to 4909., 4933, 4935 and 4963 of the Rsewscd Code and :

-On and a.ﬁer the stm'tmg date of competmve retail electnc semce, a competltlve retall clectnc '
" service supphed by an electric cooperative shall not be subject to supervision and regulation by -
" the commission under Chapters 4901. to 4909., 4933,, 4935., and 4963. of the Revised Code,’

| .On arid after that starting date, a- noncompetmve reta:l electnc- service supphed by an electtic -

excepted sections with zespect to a noncompetitive retail electric service of an electric . -

cooperative shall be such authority as is provided for their enforcement under Chaptﬁrs 4933
and 4935. of the Rev:sed Code.

(B) Nothmg in this chaptcr affects the authority of the commission under Title XL.IX [49] of the

'H[STORY 148 v S 3. Eff 10-5-99,

Revised Code to regnlate an eleciric light company in this state or an electric service supphed in
* this state prior to the starting date of competitive retail electric service. '
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§ 4928.06. Commission to ensure effectuation of state policy; rules; abmses' of market
power. ' ’ ' _

(A) Begmnmg on the starting date of competitive retail electric service, the public utilities -

. commission shail ensure that the policy- speclﬁed in section 4928.02 of the Revised Code is -
effectuated. To the extent necessary, the commission shall adopt rules to carry out this chapter.

" Initial rules necessary for the commencement of the competitive retail electric service under this
chapter shall be adopted within one hundred eighty days after the effective date of this section.
Except as otherwise provided in this chapter, the proceedings and orders of the commission
under the chapter shall be subject to and governed by Chapter 4903. of the Revised Code,

(B) If the commission determines, on or after the starting date of competitive refail electric

* service, that there is a decline or loss of effective competition with respect to a competitive retail

electric service of an electric ntility, which service was declared competitive by commission

order issued pursnant to division (A) of section 4928.04 of the Revised Code, the commission

~ shall ensure that that service is provided at compensatory, fair, and nondiscriminatory prices and
terms and conchtlons

“(C) In addition to its anthority under section 4928.04 of the Revised.Code and divisions A)
- and (B) of this section, the commlssmn, on an ongoing basis, shall monitor and evaluate the
- provision of refail electric service in this state for the purpose of discerning any noncompetitive

-retail eleciric service that should be available on a competitive basis on or after the starting date
. of competitive retail electric service pursuant to a declaration in the Revised Code, and for the
' purpose of discerning any competitive retail electric-service that is no longer subject to effective
competition on or after that date. Upon such evaluation, the commission periodically shall report
its findings and any recommendations for legislation to the standing committees of both houses
- of the general assembly that have primary jurisdiction regarding public utility legislation. Until
2008, the cormmission and the consumer's counsel also shall prowde biennial reports to those
standing comm1ttees, regardmg the effectiveness of competition in the supply of competitive
 retail electric services in this state. In addition, until the end of all market development periods as

determined by the commission under -section_4928.40 of the Revised Code, those standmg
- committees shall meet at least biennially to consider the effect on this state of elecfric service
restructuring and to reccive reports ﬁ'om the commlsszon, consumers' counsel, and director of
‘development.

D) In detgrmining, for purposes of division (B) or (C) of this section, whether there is effective
compcnﬁon in the provision of a retail electric service or reasonably available alternatives for

~ that service, the commission shall conslder factors mcludmg, but not limited to, all of the
fo]lowmg

-(1) The mumber and size of alternative prpviders of that service;

(2) The extent to which the service is available from alternative suppliers in the refevant market;

3) The ability of alternative suppliers to make ﬁincﬁanélljr equivalent or substitute services
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readily availablc at competitive prices, terms, and conditions;

- (4) Other indicators of market power, which may include market share, growth in market share,
ease of entry, and the affiliation of suppliers of services.

The burden of proof shall be on any entity requesting, under division (B) or (C) of this section, a

determination by the commission of the existence of or a lack of effective competition or

reasonably available alternatives.

(B) (1) Beginning on the starting date of competitive retail electric service, the commission has
" anthority under Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority,
to resolve abuses of market power by any electric ufility that mterfere with effective competition
in the provision of retail electric service.

-(2) In addition to the commission's authority under division (E}(1) of this section, the
commission, beginning the first year after the market development period of a particular electric
_ufility and afier reasonable notice and opportunity for hearing, may take such measures within a
transmission constrained area in the utility’s certified territory as are necessary to ensure that

retail eleciric generation service is provided at reasonable rates within that area. The cotnmission.

may exercise this authority only upon findings that an electric utility is or has engaged in the
“abuse of market power and that that abuse is not adequately mitigated by rules and practices of
" any independent transmission entity controlling the transmission facilities. Any such measure
shall be taken only to the extent necessary to profect customers in the area from the particular
" abuse of market power and to the extent the commission's authonty is not preempted by federal
law. The measure shall remain in effect until the commission, after reasonable notice and
opporiunity for hearing, determines that the particular abuse -of market power has been
mitigated.

- (F) An electric wiility, electnc services compary, electnc cooperative, or governmental

aggregator subject to certification under section 4928.08 of the Revised Code shall provide the

commission with such information, regarding a competitive retail electric service for which it is

. subject to certification, as the commission considers necessary to carry out this chapter. An

electric utility shall provide the commission with such information as the commission considers

. hecessary to carry out divisions (B) to (E) of this section. The commission shall take such
- measures as it considers necessary to protect the confidentiality of any such information,

The commission shall reqmre each electric uhhty to file with the commission on and afler the
starting date of competitive retail electric service an annval report of its intrastate gross receipts
~and ‘sales of kilowatt hours of electricity, and shall require each electric services company,
- electric cooperative, and governmental aggregator subject to certification to file an anmual report
-on and after that starting date of such receipts and sales from the provision of those retail electric

services for which it is subject to certification. For the purpose of the reports, sales of kilowatt

hours of ¢électricity are deemed to occur at the meter of the retail customer,

HISTORY: 148 v 8 3. Eff 10-5-99.
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§ 4928.08. Certification to provide competitive service; capability standards.

(A} This éwtwn applies to an electric cooperative, or to a governmental aggregator that is a

+ . umicipal electric vtility, only to the extent of a competitive retail electric service it provides to a -

customer to whom it does not provide a noncompetitive retail electric service through
transmission or disiribution facilities it singly or jointly owns or operates.

(B) No electric utility, electric services company, electric cooperatlve, or governmental

aggregator shall provide a competmve retail electric service to a consumer in this state on and
after the starting date of competitive retail electric service without first being certified by the
public utilities commission regarding its managerial, technical, and financial capability to
provide that service and providing a financial gnarantee sufficient to protect customers and
electric distribution atilities from defanlt. Certification shall be granted pursuant to procedures
and standards the commission shall prescribe in accordance with division (C) of this section,

except that certification or certification renewal shall be deemed approved thirty days after the

filing of an application with the commission unless the commission suspends that approval for
good cange shown. In the case of such a suspension, the commission shail act to approve or deny
certification or certification renewal to the applicant not later than ninety days after the date of

~ the suspension.

© Capabxhty standards adopted in rules under division (B) of this sectxon shall be sufficient to

" ensure compliance with the minimum service requirements established under section 4928.10

of the Revised Code and with section 4928.09 of the Revised Code. The standards shall aillow
flexibility for voluntary aggregation, to encourage market creativity in responding to consumer

- needs and demands, and shall allow flexibility for electric services companies that exclusively
provide installation of small electric generation facilities, to provide ease of market access. The

rules shall include procedures for biennially rencwing certification.

(D) The commission may snspend, rescind, or conditionally rescind the certification of any

electric utility, electric services company, electric cooperative, or governmental aggregator

. issued under this section if the commission determines, after reasonable notice and opportunity
. for hearing, that the utility, company, cooperative, or aggregator has failed to comply with any

applicable certification standards or has engaged i anticompetitive or unfair, deceptive, or

-unconscionable acts or practices in this state.

(BE) No electric distribution utility on and after the starting date of competitive retail electric
service shall knowingly distribute electricity, to a 1etail consumer in this state, for any suppher of

- - electricity that has not beem cextified by the commission pursuant to this section,

HISTORY: 148 v 8 3. Ef 10-5-99,
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§ 4928, 14. Market—based standard service oﬂ‘er, competmve blddmg Process; faihn'e to
provide service. , , .

; (A) Aﬂer its maxket dcvdopment penod, an elecﬂm distribution utlhty in this state shall promde
* CONSUMErs, on a comparable and nondiscriminatory. basis within its certified territory, a market-
~ based standard service offer of all competitive retail electric services necessary to maijntzin-
"~ essential electric servicé to consumers, including a firm supply of electric generation service.
- 'Such-offer shall be filed with the pubhc wtilities commission uader ectlon 4909 18-of the -

‘Revised Code.

< (B) After tha:t raarket development penod, each e]f:ctnc dastn“bunon utlhty also sball offer
- customers within its certified territory an option to purchase competmve Tetail electric service
- - theprice of which is determined through a eompetﬂzveblddmg process. Prior to Janmary 1, 2004, -
- the commiission shall adopt rules concerning the conduct of the competitive bidding process, -
-“inchuding the information requirements necessary for customners to choose this oplion and the
—reqmmments to evalnate qualified bidders. The commission may require that the competitive
" ‘bidding process be reviewed by an independent third party. No- generatlon -supplier shall be
* .~ prohibited from participating in the bidding process, provided that any winning bidder shall be =
. considered a ceftified supplier for purposes of obligations to customers. At the election of the, -
' electric: distribution utility, and -approval of the commission, the competitive bidding opnon
* under this division may be used as the market-based standard offer required by division (A) of
* this section. The commission may determine at any time that a competitive bidding process is
.. not Tequired, if other means to accomplish generally thé same option for customers-is readily
available in the market and a reasonable means for customer patticipation is developed.

.{C) After the market development period, the. failure of a supplier to provide retail electric -

. generafion sefvice to customers within the certified temritory of the electric distribution utility

+ " . shall resnlt in the supplier's customers, afler reasonable notice, defaulting to the utility’s standard

.~ service offer filed under division (A) of this section until the customer chooses an alterpative

 :supplier. A supplier is deemed under this division to have failed to provide such service if the

commission finds, after reasonable notice and opportunity for hearmg, that any of the following
-.condmons aremel .

'~ . .-(1) The suppher -has defaulted on'its contracts with customers, isin Iecewm'shxp, ot has ﬁled for
T bankmptcy ' , :
L (2) The suppher isno longer capab]e of prowdmg the service.

. (3) The supplier is unable to prowdc delivery to transmission or dlstx:ibnhon facilities for such
- period of time as may be reasonably spemﬁed by ‘commisgion mle adopted under division (A) of
section 4928.06 of the Revised Code. - : _

. (4) The supplier's certification has been suspended, condltlonally rescmded, or rescmded under
: dlwsxon D) of section 4928. 08 of the Revised Code _

- HISTORY: 148 v S 3. Ef 10599,
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§ 4928.15. Schedules for providing noncompetitive service; access of self~generator to back-
-ap electricity supply. :

(A) Except as oftherwise provided in sections 4928.31 to 4928.40 of the Revised Code, no
electric utility shall supply noncompetitive retail electric distribution service in this state on or

after the starting date of competitive retail electric service except pursuant to a schedule for that -

service that i§ consistent with the state policy specified in section 4928.02 of the Revised Code
and filed with the public utilities commission under section.4909.18 of the Revised Code, The
-schedule shall provide that electric distribution service under the schedule is available to all
consumers within the ufility's certified territory and to any supplier to those consumiers on a
nondiscriminatory and comparable basis. Distribution service rates and charges wnder the
schedule shall be established in accordance with Chapters 4905. and 4909. of the Revised

Code. The schedule shall include an obligation to build distribution facilities when necessary to-

provide adequate distribution service, provided that a customer requesting that service may be

required to pay all or part of the reasonable incremental cost of the new facilities, in accordance
with rules, policy, precedents, or orders of the cox_nmissi_on. .

(B) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code and
except as preempied by federal law, no electric utility shall supply the transmission service or
ancillary service component of noncompetitive retail electric service in this state on or afier the
“gtarting date of competitive retail electric service except pursuant to a schedule for that service
component that is consistent with the state policy specified in gection 4928.02 of the Revised
Code and filed with the commission under section 4809.18 of the Revised Code. The.schedule
shall provide that trensmission or ancillary service under the schedule is available to all
consumers and to any supplier to those consumers on a nondiscriminatory and comparable basis,
Service rates and charges under the schedule shall be established in accordance with Chapters
4905, and 4909. of the Revised Code. . o )

(C) A self-generator shall have access to backup electricity supply from its competitive electric
- generation service provider at a rate to be determined by contract. '

* - HISTORY: 148 v S 3. Eff10-5-99.

00046



§ 4928.17.'Corpor=-|te separation plan.

"(A) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code and
" beginning on the starting date of competitive retail electric service, no electric utility shall

engage in this state, either directly or through an affiliate, in the businesses of supplying a -

noncompetitive retail electric service and supplying a competitive retail electric service, or in the

"* buginesses- of supplying a noncompetitive retail electric service and supplying 2 product or

" service other than retail electric service, unless the utility implements and operates under a

corporate separation plan that is approved by the public utilities commission under this section,

. is consistent with the policy specified in gection 4928.02 of the Revised Code, and achieves all
" of the following: . : :

(1) The pian provides, at mmmmm, for the provision of the competitive retail electric service or

the nonelectric product or service through a fully separated affiliate of the ufility, and the plan
includes separate accounting regnirements, the code of conduct as ordered by the commission
pursuant 1o a tule it shall adopt under division (A) of section 4928.06 of the Revised Code, and
“such other measures as are necessary to-effectuate the policy specified in section 4928.02 of
the Revised Code. ‘ :

(2) The plan satisfies the public interest in preventing unfair competitive advantage and
preventing the abuse of market power. - ' :

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or
advantage to any affiliate, division, or part of its own business engaged in the business of
supplying the competitive retail electric service or nonelectric product or service, including, but
not limited to, utility resources such as trucks, tools, office equipment, office space, supplies,

" customer and marketing information, advertising, billing and mailing systems, personnel, and -

" {raining, without compensation based npon fully loaded embedded costs charged to the affiliate;
-and to ensure that any such affiliate, division, or part will not receive undue preference or
advantage from any affiliate, division, or part of the business engaged in business of supplying

the noncompetitive retail electric service. No such uiility, affiliate, division, or part shall extend

such undue preference. Notwithstanding any other division of this section, a wtility's obligation
-under division (A)(3) of this section shall be effective January 1, 2000, :

1

(B) The commission may approve, modify and approve, or disapprove a corporate separation’

plan filed with the commission under division (A) of this section. As part of the code of conduct

required under division (A)(1) of this section, the commission shall adopt rules pursuant to -

division (A) of section 4928.06 of the Revised Code regarding corporate separation and
procedures for plan filing and approval. The rules shall include limitations on affiliate practices
solely for the purpose of maintaining a separation of the affiliate's business from the business of
the utility fo prevent unfair competitive advantage by virtue of that relationship. The rules also
shall include an opportunity for any person having a real and substantial interest in the corporate
separation plan to file specific objections to the plan and propose specific responses to issues
raised in the objections, which objections and responses the comrnission shall address in its final
order. Prior to commission. approval of the plan, the commission shall afford a hearing upon
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those aspecis of the plan that the commission determines reasonably require a hearing. The
-commission may reject and require refiling of a substantially inadequate plan under this section,

(C) The commission shall issune an order approving or modifying and approving a corporate

" separation plan under this section, to be effective on the date specified in the order, only upon
findings that the plan reasonably complies with the requirements of division (A) of this section
and will provide for ongoing compliance with the policy specified in section 4928.02 of the

Revised Code. However, for good cause shown, the commission may issue an order approving or

modifying and approving a corporate separation plan under this section that does not comply
with division (A)(1) of this section but complies with such finctional separation requirements as
the commission authorizes 1o apply for an interim period preseribed in the order, upon a finding
that such alternative plan will provide for ongoing compliance with the policy specified in
section 4928.02 of the Revised Code. '

" (D) Any party may seek an amendment to a corporate separation plan approved under this
section, and the commission, pursnant to a request from any party or on its own initiative, may
order as it considers necessary the filing of ai amended corporate separation plan to reflect
changed circumstances. '

() Notwithstanding section 4905.20, 4905.21, 4905.46. or 4905.48 of the Revised Code,
an electric utility may divest itself of any generating asset at any time without commission
- “approval, subject to the provisions of Title XLIX [49] of the Revised Code relating to the
transfer of transmission, distribution, or ancillary service provided by such generating asset. .

HISTORY: 148 v 8 3. Eff 10-5-99.
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§ 4935.04. Long-term forecast report by major utility facility owner or operator; review,

.- comment, hearings.

(A) As used in this chapter:
(1) "Major utility facility” means:

(2) An electric. transmission line and associated facilities of a d&slgn capacity of one hundred
twenty-five kilovolts or more;

(b} A gas or natural gas transmission line and associated facilities designed for, or capable of,
‘transporting gas or natural gas at pressures in excess of one hundred twenty-five pounds per
" square inch.

"Major utility faclllty" does not include electric, gas, or natural gas distributing fines and gas or

natural gas gathering lines and associated facilities as defined by the public utilities commmission;

facilities owned or operated by industrial firms, persons, or institutions that produce or transmit
- _gas or natural gas,or electricity primarily for their own use or as a byproduct of their operations;
-gas or natural gas transmission lines and associated facilities over which an agency of the United
- States has certificate jurisdiction; facilities owned or operated by a person furnishing gas or
_ natural gas directly to fifteen thousand or fewer customers within this state.

(2) "Person" has the meaning set forth in section 4906.01 of the Revised Code.

(B) Each person owning or operating a gas or nafural gas transmission -hne and associated
facilities within this state over which an agency of the United States has certificate jurisdiction
shall furnish to the commission a copy of the energy information filed by the person with that

- agcncy of the United States.

(C) Each person owning or operating a major utlhty facility within this state, or ﬁmnshmg gas, -

~natural gas, or eleclricity directly to more than fifieen thousand customers within this state
annually shall firnish a report to the commsmon for its revxew The report shall be termed the
Jong-term forecast report and shall contain:

(1) A year-by-year, ten-year forecast of annual energy demand, peak load, reserves, and a
" general description of the reésource plan to meet demand;

(2) A range of projected loads during the period;

‘-(3) A description of major mtility facilities planned to be added or taken out of service in the next
ten years, including, to the extent the information is available, prospective sites for transmission
line locations: _ }

{(4) ¥or gas and natural gas, a prOJect(on of anticipated supply, supp]y prices, and sources of
supply over the forecast period; :
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~ (5) A description of proposed changes in the transmission system planmed for the next five
years;

(6) A month-by-month forecast of both energy demand and peak load for eleciric utilities, and
. gas sendout for gas and natural gas utilities, for the next two years. The report shall describe the
major utility facilities that, in the judgment of such person, will be required to supply system
demands during the forecast period. The report from 2 gas or natoral gas ntility shall cover the
ten- and five-year periods next sncceeding the date of the report, and the report from an electric
utility shall cover the twenty-, ten-, and five-year periods next succeeding the date of the report.
" Bach report shall be made available to the public and firnished upon request to municipal
corporations and governmenital agencies charged with the duty of protecting the environment or
- of planning land use. The report shall be in such form and shall contain such information as may
be prescribed by the commission. o

Each person not owning or operating a major utility facility within this state and serving fifteen
thousand or fewer gas or natural gas, or electric customers within this state shall firnish such
information as the commission requires.

D) The cmnmission shall:

(1) Review and comment on the reports filed under division (C) of this section, and make the
information contained in the reports readily available to the public and other interested
government agencies; :

(2) Compile and publish eﬁch year the general locations of proposed and exisling transmission

fine Toutes within its jurisdiction as identified in the reports filed wnder division (C) of this
section, identifying the general location of such sites and routes and the approximate year when
construction is expected to commerice, and to make such information readily available to the
- public, to each newspaper of daily or weekly circulation within the area affected by the proposed
- site and route, and 1o interested federal, state, and local agencies;

(3) Holda public hearing:
' -(a) On the first ]ong-tem forecast report filed after January 11 1983;

" (b) At least once in overy five years, on the latest report farnished by any person subject to this
section;

{c) On the latest rcport furnished by any person subject to this section if the report contains a
" substantial changé from the preceding report furnished by that person. "Substantial change”
includes, but is not limnited to:

{®) A change in forecasted peak loads or energy consumptwn over the forecast period of greater
than an average of one-half of one per cent per year;

(i) Demonstration of good cause to the commission by an interested pérty.

" The commission shall fix a time for the hearing, which shall be net later than ninety days after

the report is filed, and publish notice of the date, time of day, and location of the hearing in a

- mewspaper of general circulation in each county in which the person firnishing the report has or
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 intends to locate a niajor utility facility and will provide service during the period covered by the
report. The notice shall be published not less than fifteen nor more than thirty days before the
- hearing and shatl state the matters to be considered.

Absent a showing of good cause, the commission shall not hold hearings wnder division (D)(3)
of this section with respect to persons who, as the primary puipose of their business, furnish gas

“or natural gas, or electricity directly to fifteen thousand or fewer customers within thls state
solely for direct consumption by those customers.

-(4) Require such information from persons subject to its Junsdlchon as necessary to asszst in the
. conduct of heanngs and any investigation or studies it may undertake;

(5) Conduct any studies or investigations that are necessary or appropriate to carry out its
responsibilities under this section.

' (E) (1) The scope of the hearing held under division (D)(3) of this section shall be limited to

issues relating to forecasting. The power siting board, the office of consumers’ counsel, and all
other persons having an interest in the proceedings shall be afforded the opportunity to be heard
- and to be represented by counsel. The commission may adjourn the hearing from time to time,

(2) The hearing shall include, but not be limited to, a review of:

" . "(a) The projected loads. and energy requirements for wch year of the petiod;

| (b) The estimated installed capacity and supplies to meet the projected Ioad requirements.

(F) Based upon the report fumished pursuant to division {C) of this seciion and the hearing
record, the commission, within ninety days from the close of the record in the heanng, shall
determine if:

" (1) Al information relating to current activities, facilities agreements, and published energy

policies of thc state has been completely and accurately represented;

" (2) The load rcqmrements are based on substanually accurate historical mfonnatlon and adequate:
meﬂlodology,

.{3) The forecasting methods conmder the relationships betwecn price and energy consumption;

(4) The report identifies and projects reductions in energy demands due fo energy conservation
measnres in the industrial, commercial, residential, transportation, and energy production sectors
in the service area;

- {5) Utility company forecasts of loads and resources are reasonable in relation_ to population
growtih estimates made by state and federal agencies, fransportation, and economic development

plans and forecasts, and make recommendations where possible for necessary and reasonablc
alternatives to meet forecasted electrie power demand;

(6) The report considers plans for expans:on of the regional power grid and the plarmed facilities
of other llhlltles in the state;

(D All assumptions made in the forecast are reasonable and adequatcly docmmented
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(G) The commission shall adopt rules under section 111.15 of the Revised Code to establish

criteriz for evaluating the long-term forecasts of needs for gas and electric transmission service,
1o conduct hearings held under this section, to establish reasonable fees to defray the direct cost
of the hearings and the Teview process, and such other rules 2s ars necessary and convenient to
implement this section. :

(H) The hearing record produced under this section and the determinations of the comnission
-shall be introduced into evidence and shall be considered in determining the basis of need for
power siting board deliberations under division (A)(1) of section 4906.10 of the Revised Code.

' The hearing reécord produced under this section shall be introduced into evidence and shall be

considered by the public utilities commission in its initiation of programs, examinations, and
findings under section 4905.70 of the Revised Code, and shall be- considered in the
commission's determinations with respect to the establishment of just and reasonable rates under
section 4909,15 of the Revised Code and financing utility facilities and authorizing issuance of
all securities under sections 4905.40, 4905401 [4905.40.1], 4905.41, and 4905.42 of the Revised
Code. The forecast findings also shall serve as the basis for all other energy planning and
development activities of the state govermment where electric and gas data are required.

(@ (1) No court other than the supreme court shall have power to review, suspend, or delay any
determination made by the commission under this section, or enjoin, restrain, or interfere with.

the commission in the performance of official duties. A writ of mandamus shall not be issued
against the commission by any court other than the supreme court. :

" (2) A final determination made by the commission shall be reversed, vacated, or modified by the

supreme court on appeal, if, upon consideration of the record, such court is of the opinion that
such determination was unreasonable or unlawful, :

* The proceeding to obtain such reversal, vacation, or modification shall be by notice of appeal,
. filed with the commission by any party to the proceeding before it, against the commission,

setting forth the determination appealed from and errors. complained of. The notice of appeal
shall be served, unless waived, upon the commission by leaving a copy at the office of the

chairperson of the commission at Columbus. The court may permit an interested party to

‘intervene by cross-appeal. -

.(3)' No proceeding to reverse, vacate, or modify a determination of the commission is

commenced unless the notice of appeal is filed within sixty days after the date of the
' - determination. R

HISTORY: RC § 1551.17, 137 v K 415 (Eff 12-14-77); 139 v H 694 (Eff 11-15-81); 139 v S |

378 (EAf 1-11-83); 140 v H 100 (ELf 2-24-83); 140 v H 150 (Eff 8-26-83); RC § 4935.04, 141

v H 381 (E£f 10-17-85); 141 v H 356 (E{f 6-26-86); 146-v H 476 (Eff 9-17-96); 148 v S 3. Eff

1-1-2001.

" The effective date is set by section 5 of SB 3.
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