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MEMORANDUM IN OPPOSITION
L STATEMENT OF THE CASE

Pursuantto a stipulation reached between the parties, Plaintiff-Appellant, Norfolk Southern
Railway Company’s (“Norfolk) merit brief was due by November 20, 2006. On November 17,
2006, Norfolk timely filed its merit briefand supplement. Pursuantto 8.Ct.Prac.R. VI, Section 6(A),
the Association of American Railroads timely filed an Amicus Curiae brief in support of Norfolk on
November 20, 2006.

Pursuant to S.Ct.Prac.R. VI, Section 3(A), Defendants-Appellees, Charles Odell Weldon, and
Eric A. Wiles, individually and in his capacity as executor of the Estate of Larry Amold Wiles’
(“Appellees’) merit brief was due “within 30 days after the filing of appellant’s brief.” Since the
thirtieth day fell on Sunday, December 17, 2006, Appellees had until Monday, December 18, 2006
to file their merit brief. See §.Ct.PRac.R. XTI, Section 3(A). Appellees, however, failed to timely
file their merit brief within the prescribed time period.

Claiming that amiscalculation of the due date occurred, Appellees have now asked this Court
to accept their late brief and further seek to participaterin oral argument. This Court should deny
Appellees’ request to accept their untimely brief and participate in oral argument.

I, LAW AND ARGUMENT

S.Ct.Prac.R. XIV, Section 1(C) prohibits the filing of untimely briefs and prohibits the filing
of motions to waive this rule: “The Clerk shall refuse to file a *** brief *** that is not timely
tendered for filing. Motions to waive this rule are prohibited and shall not be filed.” (Emphasis

added). Therefore, this Court should deny Appellees’ motion to accept the late filing of their merit
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brief as such motions are prohibited under S.Ct.Prac.R. X1V, Section 1{C).

Further, pursuant to S.Ct.Prac.R. VI, Section 3(A), “the appellee shall file a merit brief within
30 days after the filing of appellant’s brief.” Norfolk filed its merit brief on November 17, 2006.
Thus, Appellees’ merit brief was due on December 18, 2006. Counsel for Appellees believed that
“the Amicus Curiae Brief was to be considered as an appellant’s brief.” (Appellees’ motion to
participate in oral argument at p. 3). While the Association of American Railroads filed an Amicus
Curiae briefin support of Norfolk on November 20, 2006, this did not extend Appellees’ time to file
their merit brief. The plain language of S.Ct.Prac.R. VI, Section 3(A} is simple and unambiguous.
It states that “the appellee shall file a merit brief within 30 days afier the filing of appellant’s brief],]”
not the amicus curiae brief. The Supreme Court Practice Rules clearly make a distinction between
an appellant’s brief and an amicus curiae brief. See 8.Ct.Prac.R. VI, Section 2 and Section 6.

There is no room for the purported confusion which counsel for Appellees claims had
occurred. Counsel for Appellees have appeared and practiced before this Court on numerous
occasions, including three separate appeals involving Norfolk. Hess v. Norfolk S. Ry. Co., 106 Ohio
St.3d 389, 2005-Ohio-5408, Seaford v. Norfolk S. Ry. Co., 106 Ohio St.3d 430, 2005-Chio-5407,
and In re: Special Docket No. 73958, Supreme Court Case No. 2006-1279. (See Exhibit A, list of
Supreme Court cases involving Appellees’ counsel). Thus, Appellees should be well aware of the
requirements for filing a timely merit brief and the distinction between an Amicus Curiae brief and
an Appellant’s brief.

Appellees claim that the issues raised in this appeal are of such imporiance that this Court
should overlook the Supreme Court Practice Rules and permit Appellees to participate in oral

argument. The cases relied upon by Appellees are inapposite as they involve situations where the
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appellant has failed to timely file a merit brief and was faced with the possibly of having the case
dismissed under S.Ct.Prac.R. VI, Section 7. In contrast, here, the appeal will not be dismissed due
to Appellees’ failure to timely file its merit brief. It is true that this appeal, like all appeals before
this Court, involve important constitutional and great public interest issues. However, this should
not be used as a crutch to permit Appellees to participate in oral argument even though they failed
to file their brief in a timely manner.

Since Appellees failed to timely file their merit brief, Appellees should be precluded from
participating in oral argument. S.Ct.Prac.R. IX, Section 3(B) makes clear that “[a]ny party who fails
to file a merit brief pursuant to S.Ct.Prac.R. VI, Section 2 or Section 3, shall be deemed to have
waived oral argument.” Appellees have briefed their position at length before the Eighth District
Court of Appeals. Thus, their position on the issues involved in this appeal are already contained
in the record. Counsel for Appellees are seasoned appellate attorneys who have practiced before this
Court many times. (See Exhibit A). Counsel for Appellees should have been well aware of the
requirements contained in the Supreme Court Practice Rules for filing a timely merit brief and
should have been well aware of the consequences for the failure to do so.

As this Court observed in Drake v. Bucher (1966), 5 Ohio 8t.2d 37, 39: “There is no excuse
for the failure of any member of the bar to understand or to comply with the rules of this court.” The
sentiments expressed in Drake apply here. It is inexcusable for counsel to fail to comply with the

Supreme Court Practice Rules, and Appellees are not entitled to the relicf requested.



III. CONCLUSION

Based on the foregoing reasons, Plaintiff-Appellant, Norfolk Southern Railway Company,
respectfully requests that this Court deny Defendants-Appellees, Charles Odell Weldon, and Eric A.
Wiles, individually and in his capacity as executor of the Estate of Larry Amold Wiles’ motion to
accept their late brief as such motion is prohibited under S.Ct.Prac.R. XIV, Section 1(C).
Furthermore, pursuant to §.Ct.Prac.R. IX, Section 3(B), this Court should deny Appellees’ request

to participate in oral argument due to their failure to file a timely merit brief.
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