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II. STATEMENT OF FACTS

The Appellant filed a complaint with the Board of Revision (BOR) on January 31, 2003

alleging the value of its property, a self-storage facility on 4.04 acres was $1,012,200 based on

"an arms-length purchase of subject property on August 15, 2000 for $975,000." (Appellant's

Supplement Vol.1, p.1) (The total purchase price was $1,950,000, minus $25,000 for personal

property. ( Appellant's Supplement, Vol.I,p15) .) The BOR held a hearing on the complaint on

September 18, 2003 at which time it took testimony from James Ollman, identified as the

managing member of St. Bernard Self-Storage LLC (hereinafter St. Bernard) and Doug

Thoreson, an appraiser from the County Auditor's office.( Appellant's Supplement, Vol.

II,pp.228-264).

The BOR decided the real property should be valued at $1,925,000, finding the allocation

not appropriate and finding the "business was inextricably intertwined" with the real estate. On

October 29, 2003 the Appellant filed an appeal to the BTA. ( Appellant's Supplement,

Vo1.Il,pp.263-264, T.,pp.36-37)

At the BTA hearing, the Appellant again argued that approximately 50% of the value of

the property was non-taxable (business value.) Once again it presented the testimony of Mr.

Ollman. In addition, the Appellant presented the testimony and appraisal of Jerry Fletcher, a real

estate appraiser and Joseph Rippe, a CPA who prepared a "business value appraisal" that sought

to "validate" the purchase price.

The testimony of each witness is summarized as follows:

l. James Ollman

Mr. Ollman is the managing partner with a 10% interest of the LLC which owns

2



the property. He testified that the Appellant purchased the property in August of 2000 for

$1,950,000. He testified that he had never been involved in the purchase or operation of a self-

storage facility before and that he had no expertise in the field at the time of purchase.

(Appellant's Supplement Vo1.I I p.301, T. p. 140) The contract of sale and closing statement

provides for a 4% real estate commission on the total purchase price. There was also a mortgage

and promissory note of $1,550,000 secured by the real estate. (Appellant's Supplement Vol. I,

p.300, T., pp. 135-136) No other products or services were sold on the property other than the

rental of space.

Mr. Ollman, with no experience in the field, determined what it would cost to buy

land and additionally spoke to unknown "contractors" about what it would cost to build the

facility. Mr. Ollman's estimate of the "cost" was his value of the real estate and the difference

between it and the sales price was either "goodwill" or business value (whether the "cost

included soft costs, e.g. financing, legal fees, etc., and entrepreneurial profit was not clear.)

(Appellant's Supplement Vol. II, p. , T. p.p.126, 178). Mr. Ollman also testified that his federal

tax retutns showed depreciable assets, excluding land, of $1,753,600. (Appellant's Supplement,

Vol. II, p307 ,T.p.165) In addition there was never a non-compete clause negotiated.

(Appellant's Supplement Vol. II, p.305 T. p.158) Mr. Ollman also testified that the recent

changes in the sales tax constituted double taxation on him, although his counsel later stipulated

that the sales tax and real estate tax are separate types of taxes levied on different things.

2. Joseph Rippe

Joseph Rippe is a CPA who is a business value analyst. He was asked to do a

report to "validate" the sales price. (Appellant's Supplement Vol. II, p322 T. p. 226) He said he
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was not qualified to do a real estate appraisal. (Appellant's Supplement Vol. II, p.323 ,T.p. 229)

He said he had never analyzed a self-storage facility before this case.(Appellant's Supplement

Vol. II, p.326,T.p.242) He did not do a study of any market derived figures. Instead, he simply

took a three- year average of the subject's actual net operating income (NOI) and applied a

capitalization rate of 22% to arrive at a value he claimed for the business as a severable item

apart from the real estate. He admitted that his report was not meant to be in conformity with

professional standards. (Appellant's Supplement Vol. II, p322-323 ,T.pp.226-227) He admitted

he did not do a market study of financing or cap rates to arrive at the figures he used.

(Appellant's Supplement Vol.11, p235 ,T.p.238) His 22% capitalization rate is a rate equivalent to

the cost of venture capital, as Dr. Norman Miller (one of the Auditor's experts) pointed out later.

(Appellant's Supplement Vol. ll, p.398,T. pp.90-91). His analysis was also dependent on the

individual buyer's "plan." He stated the business value is dependent on whether the site is

owner-operated or leased. His report expresses no opinion of value as of the tax lien date.

His value of the business (which is considerably less than Mr. Ollman's opinion, and less

than some of the projections of Mr. Fletcher) was $752,916. When asked what assets comprise

this value, the answer essentially was "customer lists." (Appellant's Supplement Vol. II,

p.324,T.p. 231) This customer list generates a venture capital risk factor, because the customer

tends to be short-term of 3 months or so. The land and buildings are separate real property and

no personal property tax returns are filed.' He also stated in a sale of a business there is

' Appellant's brief implies that the buildings are easily movable and therefore impliedly
suggests they are personal property. It appears only that the shell of the buildings might be able
to be moved by dismantling it. Clearly the concrete base could not be moved. Their expert, Mr.
Fletcher, in cross examination, specifically says they are not personal property and not a single
witness for either side argued that the property was anything other than real estate.(Appellant's
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generally a non-compete agreement. (Appellant's Supplement Vol II, p325,T. p.236)

Mr. Rippe's report and testimony were an after-the-fact attempt to back into or validate

the sales price (but does not equal the sales price) . He admitted his report is not an "appraisal."

He admitted he had no market evidence to support it. . Despite no evidence to support it, his

premise was that a questionable transient customer list was worth $752,916 as a severable asset.

3. Jarry Fletcher

Jerry Fletcher is a real estate appraiser who offered a report which attempted to

value the real estate apart from the "business value or goodwill, if any." (Appellant's

Supplement Vol. I p.67). He in fact says he did not analyze good will. (Appellant's Supplement

Vol II, p.358 J. pp.358, 370)

Mr. Fletcher adopted a methodology that has no basis in any real estate book, seminar, or

professional paper. His value was dependent in part on his novel theories that essentially are

"The Fletcher Method." (Appellant' Supplement Vol II,p.371, T.pp.421- 422). He in fact had

never done this type of " Fletcher Method" in any other appraisal report he has written in all the

years of his practice. (Appellant's Supplement Vol II, p370,T.pp368-369.)

The Fletcher report essentially consisted of two parts. The first part is a more

conventional appraisal to value the subject property. The second part employs the "Fletcher

Method" to claim less than half the value of the property is taxable as real estate.

A. The Traditional Part of the Appraisal

In this case, Mr. Fletcher stated the total value is $1,740,000. (The BTA adopted

the sales price of$1,925,000.)

supplement Vol II, p, T, pp.229-230, 405-406)

5
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Mr. Fletcher's report relied on the three commonly accepted methods of appraising

property outlined below. After analyzing the value of the property by the commonly accepted

methods, he then employed a methodology not employed or sanctioned by anyone but him to cut

the value in half.

1) The Cost Ap rn oach

In his cost approach, Mr. Fletcher used four out of five sales of vacant land

that were not developed into self-storage facilities, but rather developed into different office or

industrial uses. Many of the land sales suffered from significant topographical problems as

admitted by Mr. Fletcher. (Appellant's Supplement Vol. II, p361,T.p.382). Mr. Fletcher only

valued the bricks and mortar and not the other rights and privileges that form real property.

(Appellant's Supplement Vol. II, p371,T. pp.371, 420)

B. Depreciation

Mr. Fletcher treated all the buildings as being the same age. He chose the oldest

one to be the age of all the buildings despite the fact that the buildings were constructed over a

five-year period. (Appellant's Supplement Vol II, p.362, T.pp. 385-386)

Additionally, Mr. Fletcher stated there should be 15% deduction for "eicternal

(overbuilding)." This, despite the fact that the subject is the only such facility in St. Bernard and

the property operates at or near market occupancy level. On p. 48 of his report and elsewhere he

states the physical occupancy as 83% (this apparently does not include outside units which have

nearly 100% occupancy)? (Appellant's Supplement Vol. I p.129, Volume II,p.365, T.p.395)

2 Interestingly, in the Amicus Brief filed by the Ohio Storage Owners Association it states
"the average occupancy rate for Ohio is between 80-84% (with 70% being the general benchmark
for business viability" (p. 6 Amicus Brief) The amicus brief belies Mr. Fletcher's claim for this
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Had Mr. Fletcher not treated all the buildings as five years old and had he not used a

deduction for external obsolescence his cost approach would have essentially equaled the sales

price. If the cost and total value are the same in his report, by his own methodology and theory,

there would be no business value.

2) The Income Approach

Mr. Fletcher developed his cap rate from the sales on p. 54 of his

report. When repeatedly asked on cross examination whether these reported cap sales included

real estates taxes in the expenses, he replied that they did. ( Appellant's Supplement,

Vol.I1,pp370-371,T.pp.418-419). He then applied the rough mid point to which he added the tax

additure effectively double counting the impact of the taxes because his base cap rate included

real estate taxes. If Mr. Fletcher had not double counted for this factor, his value would have

approximated the sales price.

3. The Sales-Comparison Approach

Mr. Fletcher's values were not significantly different from Mr. Thoreson.

However it should be noted that in none of the sales used by Mr. Fletcher or Mr. Thoreson was

any allocation made for business value, reflecting the fact that the market does not recognize

such an allocation as legitimate.

4. Summarv

As can be seen, the traditional appraisal of Mr. Fletcher as performed by

him yields a value similar to Mr. Thoreson and to the sale. If he had performed a cost approach

without the deductions for depreciation and extemal obsolescence, his cost approach would

deduction.

7



i

essentially equal the sale price and the argument about business value would disappear.

(B) Part Two - "The Fletcher Method"

Despite the above, Mr. Fletcher then entered new and unchartered waters in

attempting to divide the value between real estate and "business value or goodwill." He

employed the following three methods to arrive at business value (a value different from both

Mr. Rippe and Mr. Ollman - which brings to five the number of different opinions on the

business value):

The value of the Income Approach minus the Cost Approach = Business Value.

Sales Tax Ratio Study.

- Warehouse Ratio Study.

1) Cost Equals Value

As can be seen from above, the bottom line in the case is that Mr. Fletcher

determined the value of this income producing property was what he found in the cost approach.

He simply subtracted his cost approach from his income approach. He alternatively subtracted

his cost approach from the sales price to arrive at an even different value.(Appellant's

Supplement, Vol. II, p.370, T.p.368)

2) Warehouse Rents Ratio

This is an amended "Fletcher Method" approach never before seen. (Appellant's

Supplement Vol. II, p.371, T. p. 421) Despite limited similarity between a large industrial

warehouse and a self-storage facility, Mr. Fletcher determined (without offering any market

evidence), that some warehouse rents are half of self-storage rents, therefore half the value of

self-storage rents should be business value.
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No support was offered for the theory or methodology, or the numbers floated about.

3) The Sales Ratio Analysis

Mr. Fletcher argued, as did Messrs Ollman and Rippe that because a sales tax on

the storage of personal property is levied on the price paid by the customer for the use of the

facility, a double tax is levied on the owner. (Appellant's Supplement Vol II, p.360, T.p.375)

R. C. 5741.02 levies a tax on the "storage, use, or other consumption in this state of

tangible personal property or services." By stipulation, the parties agreed that the sales tax and

real estate tax are different types of tax levied on different things.

1) The Real Estate Tax is an ad valorem tax. The sales tax is an excise tax.

2) The subject of each tax is different. The real estate tax is imposed on real

property. There is no personal liability. The sales tax is imposed on

consumer transactions.

3) The jurisdiction is different. The real estate tax is levied and collected by

the County Auditor. The sales tax is levied by the State and administered

by the Ohio Department of Taxation. (Appellant's Supplement Vol II,

p.377, T.pp.7-9)

The argument that the sales tax indirectly affected the rental rate is misplaced as the

testimony was that occupancy remained the same or increased after the tax was imposed.

(Appellant's Supplement, Vol. II,.p299,T.pp.131-132 )

Despite all this, Mr. Fletcher divides the total of the real estate taxes paid plus the sales

tax and divides it by the sales tax to arrive at a ratio he applied to the total value. This

calculation arrived at a business value of $650,760 (remember he has already stated the business
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value elsewhere as $620,000, $870,000 as well as Mr. Rippe's belief that it was $752,916 and

Mr. Oliman's belief that it-was $950,000).

4) Summary

As Mr. Fletcher admitted, these alternative approaches have no support in any

text, seminar, or literature. This is his own invention, which we refer to as the "Fletcher

Method". (Appellant's Supplement Vol.11, p.378, T.p.422, Supplement p.359, T.pp.373-374)

B. The County Auditor's Case

1. Doug Thoreson

The Auditor presented the testimony and appraisal report of Doug Thoreson, a state

certified commercial appraiser. Mr. Thoreson has extensive private experience in construction

and real estate. (Appellant's Supplement Vol. II, p.379, T. pp.13-15) He displayed a firm grasp of

the self-storage industry and has had experience appraising self-storage facilities before.

At the BTA Mr. Thoreson completed a full narrative appraisal report using the three

commonly accepted methods expressing an opinion of value of $2 million. Mr. Thoreson

utilized the three accepted methods of appraising property:

A. Cost Approach

In his cost approach he found no comparable land sales in St. Bernard. He utilized four

sales that were developed into self-storage units. This is in keeping with the consistent use

theory of land. In contrast Mr. Fletcher used land sales developed into other uses with some

serious topographical problems. (Appellant's Supplement Vol.11, p.382, T. pp 25-29)

Mr. Thoreson then utilized Marshal and Swift to arrive at a determination of

depreciation which he applied to each building based on its age unlike Mr. Fletcher's false
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assumption that all the buildings were five years old. Mr. Thoreson properly relied more heavily

on the income and sales comparison approach. (Appellant's Supplement Vol. II, p.381, T. pp. 21

et.seq.)

B. The Income Ap rp oach

As pointed out above, the difference in capitalization rates and the use of the tax additure

is what principally accounts for the difference in the two appraisals. As pointed out, Mr. Fletcher

relied on cap rates from the market that include real estate taxes and then adds a tax additure to

them, effectively double counting the impact of taxes and understating the value of the property.

On the other hand, Mr. Thoreson quite correctly developed cap rates from the

market and adjusted them to reflect for the presence of real estate tax expenses and then correctly

applied the additure. (See p. 38 of Thoreson report). (Appellant' Supplement Vol. II, pp.384-

386, T. pp. 34-43)

C. The Sales Comparison Ap rp oaeh

As indicated above, Mr. Fletcher and Mr. Thoreson arrived at nearly identical values

under the sales comparison approach. The overall difference was insignificant. (Appellant's

Supplement Vol. II, pp.386-388, T. pp.43-50)

2. Norman Miller

The County's next expert was Dr. Norman Miller. Dr. Miller has a Ph.D. in Finance. He

is currently the Chairman of the Real Estate Department at the University of Cincinnati. He has

taught and lectured at some of the most prestigious universities in the world. He is the author of

several books on real estate, one of which is the standard text for graduate studies in real estate at

MIT and other major universities. Dr. Miller is also the author of numerous articles on a variety
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of subjects in real estate and finance. Significantly, in 1995 he co-authored and published "In

Defense of the Land Residual Theory and the Absence of A Business Value Component for

Retail Property" by Norman C. Miller and Stephen E. Roulac. Journal of Real Estate Research,

Vol. 10, No. 2, 1995, reprinted in Business Entervrise Anthology edited by David Lenhoff

(Chicago: Appraisal Institute, 2001). In addition Dr. Miller has wide experience dealing with

commercial lenders and brokers. He sits on and advises various investment boards. He began

and hosts the "Cincinnati Roundtable" which periodically brings together local real estate experts

and speakers from around the country on real estate related topics.

Under his direction, the University of Cincinnati publishes the U.C. Roundtable Cap Rate

survey which periodically publishes local cap rates for commercial and industrial properties.

(Appellant's supplement Vol. II, pp. 390-393, T.pp. 80-89) (Appellee's Supplement, pp. 1-7)

Dr. Miller was primarily called to analyze the theory of business value in commercial

properties and to demonstrate the flawed methodology employed by the taxpayer's experts, Mr.

Rippe and Mr. Fletcher.

Dr. Miller reviewed the arguments made in his article "In Defense of the Land Residual

Theory" above and how his arguments pertain to all commercial property. (Appellant's

supplement Vol.11, pp. 393-394, T. pp. 69-75) As pointed out, while every development must

have an entrepreneurial profit (otherwise it would not be developed) any "excess productivity

becomes logically attached to the land despite the strong temptation to assign such value

elsewhere."

As indicated, the temptation is strong to assign the value to some intangible, calling it

goodwill or business value, which theoretically escapes real estate taxation. In addition to
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avoiding paying real estate taxes and proper conveyance fees, any value assigned to goodwill is

eligible for a more rapid depreciation schedule. -

As the article points out, "establishing even a small proportion of total value as

attributable to business value could imply the potential for billions of dollars of property tax

appeals cases." Dr. Miller further states that "option value"is not generally understood by

appraisers, which erroneously leads to theories of business value. While all commercial retail

has an element of management this is not a separately quantifiable asset. To the extent that a

competitive advantage is created by business acumen, it is short lived. The argument about

"business value" is a two-edged sword. If this property suffered high vacancies and low rents,

would we seriously expect the Appellant to be satisfied with his real estate value and upset

about the lack of business value?

In the present case, there is no competitive advantage. In this case the apparent argument

is not that the value of the real estate is incrementally enhanced by an intangible business value,

but rather that the "business" is movable and severable from the real estate.

Dr. Miller points out this simply is not true. While it might be possible for the owner to

open up another facility down the street, he is not moving this business, but in fact starting

another business. (And in fact he could not move down the street because apparently there is no

substantial land to develop. Neither appraiser utilized any comparable land sales in St. Bernard,

further belying the argument that the Appellant could simply move down the street and his

transient customers would follow him ).

Without the land and the buildings, the only thing left is short term contracts and a

managerial relationship. However, as Dr. Miller points out, all commercial property has an
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aspect of managerial service. However there is no market study that this relationship has any

quantifiable value for a self storage facility. If there is no severable, portable business there is no

severable business value attendant thereto. (Appellant's Supplement Vol.II, p. 396, T.pp.81-84.)

Dr. Miller also pointed out that the methodology used by Mr. Rippe is fundamentally

flawed in that it assumes the value of short-term transient tenants can have a quantifiable value

that would be purchased on the open market. Mr. Rippe ignored the rate of return for debt and

applied the much higher return he derived to the entire income stream as if no debt were possible.

He ignored the leverage actually used and typically used for real estate, treating it like an all cash

purchase. If he had considered the debt and the actual debt cost he would have had a value close

to the Auditor's value. He may have called this a business valuation approach but in fact it was

applied as if it were a real estate valuation approach. (Appellant's Supplement Vol. II, pp.397-

400, T.pp. 88-100) (Appellee's Supplement, p. 8)

The value here is in the land and improvements and its associated rights, i.e. the bundle of

sticks that denotes real property as distinguished from the mere bricks and mortar of real estate.

As Dr. Miller demonstrated, applying a cap rate appropriate for market cap rates for self-storage

facilities would indicate a value, using Mr. Rippe's other information, near $2 million.

Dr. Miller's testimony solidifies Mr. Thoreson's approach to the property as lacking in

any severable business with a separately quantifiable non-taxable value. Any value enhancement

above the market (of which there is none) would be captured in the land residual theory. There is

simply nothing here apart from the land and buildings that is transferable or moveable that would

sell on the open market. Dr. Miller's testimony demonstrated that business value does not exist
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in this property as a separate quantifiable asset.'

Summarv

The Board of Tax Appeals ruled that the sale of the property was recent and arms-length

and held that any attempt to justify the allocation of the sales price was the taxpayer's burden.

The BTA said "we can find no support" for an allocation for business value (BTA Decision and

Order, p. 9.) The BTA further held that it was valuing real property and real property includes

"all rights and privileges belonging or appertaining thereto." R.C. 5701.02 This includes

something more than just the land and physical improvements. The BTA found the value to be

that established by the sales price of$1,925,000. (BTA Decision and Order, pp. 9-11)

This appeal is now before this Court pursuant to the taxpayer's notice of appeal.

III. ARGUMENT

Appellant's First Assignment of Error: °
The Board of Tax Appeals erred to the prejudice of the Appellant taxpayer
by disregarding the recent arm's length sale of the subject property, contrary
to established precedent. (Decision and Order of BTA entered April 28, 2006.)

Appellant's Proposition of Law No. 1:

Where real property has been the subject of a recent arm's length sale
between a willing seller and a willing buyer, the sale price of the real
property shall be the true value for taxation purposes.

Appellant's proposition of law correctly sets forth the law. However, the BTA committed

' If in fact this property had any goodwill or business value, it would have belonged to the
seller. The fact that the seller was never asked to agree to a non-compete agreement indicates
there was no conoern with the seller opening up a self-storage facility down the street and
"stealing" the transient customers list that the appellant argues are worth $750,000 or more.

' We have listed Appellant's Assignments of Error, although such are not appropriate
under S. Ct. Prac. R. VI (2)(b)
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no error here because its decision adopted the sales price as the value of the property .

The Appellant's argument is that the BTA had to accept the arbitrary allocation made by

the parties. Clearly, this is not the law. If, for example, the Appellant had allocated $1 to the real

estate and the remainder to business value, would the Appellant seriously argue that the BTA

would have to accept such an allocation and that "the BTA's opinion should have ended at that

point with a reduction in the value to the actual sale price paid for the real estate." (Appellant's

Brief, p. 15)?

In this case the allocation was called into question. The BOR found it not to be proper.

The burden was always on the taxpayer to prove the propriety of the allocation and especially so

at the BTA once the BOR found that the allocation was not proper. The BTA also found the

allocation improper and decided the sales price was the best evidence of value, following Berea

City School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (2005), 106 Ohio St.3d 269,

2005-Ohio-4979, 834 N.E.2d 782 and Lakota Local School Dist. v. Butler Cty. Bd. of Revision

(2006), 108 Ohio St.3d 310, 2006-Ohio-1059, 843 N.E.2d 757.

The Appellant acknowledges as much in his second proposition of law when he states:

Where there is a sale of real property recent to the tax lien date in an arm's length
transaction, the best evidence of "true value in money" is the proner allocation of
the lump sum purchase price between the real property and the personal property
sold in this transaction, and not an appraisal ignoring the contemporaneous sale.
(Appellant Brief, p. 17) (emphasis added)

The Appellant in his brief (p. 17) states:

This Court recognized the same principle in the context of allocation for personal
property in Buckeye International, Inc. v. Limbach (1992), 64 Ohio St.3d 264,
266, 1992-Ohio-55, 595 N.E.2d 347, stating, "The best evidence of the `true value
in money' of tangible personal property is the proner allocation of the purchase
r^ice of an actual, recent sale of the property in an arm's length transaction."

(emphasis added)
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If, in fact, the determination of the proper allocation was not appropriate, why did

Appellant present appraiser Jerry Fletcher, who concocted an allocation based on "the Fletcher

method," which had no support in appraisal text, case law or anything else? If the proper

allocation was not an issue, why did the Appellant present Mr. Rippe to try and do an allocation

"that attempted to validate the sale" after the fact (Appellant's Supplement Vol. II p.323,

T.p.226) ) by utilizing a capitalization rate more appropriate for venture capital than for real

estate (Appellant's SupplementVol. II,P.398, T.pp.90-92)?

The parties are free to make any allocation they want to for their own personal tax

reasons, but neither the BTA nor this Court is required to adopt any allocation without first

analyzing the propriety of such allocation, where, as here, the parties allocated nearly half of the

purchase price to a non-existent, non-real estate category that, if accepted, would allow the

taxpayer to avoid paying proper real estate taxes and conveyance fees, surely the trier of fact is

not obligated to blindly accept such allocation.

We agree with the Appellant's stated proposition of law No. 1(although his assignment

of error is misplaced), but no error was committed by the BTA because it, in fact, followed the

dictates set forth in such proposition of law.

Appellant's Second Assignment of Error:

The Board of Tax Appeals erred to the prejudice of the Appellant taxpayer
by ignoring the sale price of the real property and relying upon Appellee's
appraisal which ignored the contemporaneous sale of the subject real
property, contrary to established precedent. (Decision and Order of BTA
entered Apri128, 2006.)

Appellant's Proposition of Law No. 2

Where there is a sale of real property recent to the tax lien date in an arm's
length transaction, the best evidence of "true value in money" is the proper
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allocation of the lump sum purchase price betweeo-the real property and the
personal property sold in this transaction, and not an appraisal ignoring the
contemporaneous sale. -

i

The BTA in fact did not rely on any appraisal. Instead it relied on the sales price, but

found the Appellant's artificial allocation improper. In Worthington City Schools Board of

Education v. Franklin Cty. Bd. of Revision BTA 2004-M-1211 (1-27-06) the BTA did not accept

the owner's allocation because of a failure of proof. The BTA said (p. 8):

We have, however, rejected the theory opined by the property owners'
appraiser when valuing self-storage units. Martin v. Franklin Cty. Bd. of Revision
(Feb. 10, 1988), BTA No. 1987-J-655, unreported (rejecting property owner's
argument that $80,000 of his $500,000 purchase price should have been allocated
to the purchase of a storage business; the board concluded that the sale price of
$500,000 controlled). Like apartment or office buildings, consideration of the
income earned from storage units and car washes is a valid method of valuing the
realty and improvements thereon. The property owners have not brought forth
sufficient evidence that a business separate from the realty and improvements was
included in the purchase price. See Dublin Senior Community L.P. v. Franklin
Cty. Bd. of Revision (1997), 80 Ohio St.3d 455, 687 N.E.2d 426.

In Jefferson Area Local School District Board of Education v. Ashtabula Cty. Bd. of

Revision 2005-V-946 (5-5-2006) the BTA held that the allocations by the owner's CPA of

$200,000 to real estate from a purchase price of $1,500,000 did not constitute evidence of the

value of the real estate, because the allocation was simply made for the owner's convenience for

what the CPA said were "accounting purposes and for depreciation purposes."

In the instant case, the buyer had no experience in buying self-storage facilities and made

an arbitrary allocation for his own business purposes. The owner made his own calculation of

what the "brick and sticks" would cost and subtracted it from the sale price. However, his own

appraiser calculated the value of the "brick and sticks" much higher. In fact, his own appraiser's

report would have had a "brick and sticks" cost appraisal of approximately the same as the sale
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price had he not made a deduction for economic obsolescence, despite evidence in the record

(and confirmed by the Amicus Brief of the Self Storage Association) that the facility was

operating at or above market.

The BTA was asked to accept an allocation of goodwill by Appellant when none of the

Appellant's witnesses could even agree what it was or how much should be allocated. All of the

following numbers were advanced:

$620,000 (Fletcher Method -Appellant's Supplement Vol. I, p. 141)
$650,760 (Fletcher Method - Appellant's Supplement, Vol. I, p.143)
$752,916 (CPA Method - Appellant's supplement Vol. I, p. 56)
$870,000 (Fletcher Method - Appellant's Supplement, Vol .1, p.142)
$950,000 (Ollman Method - Appellant's Supplement, Vol. I, p.286,T.p 82).

Assuming the Court accepts the theory that there is a severable, portable "business

value," which of the five inconsistent suggested values should the BTA have adopted?5

When the witnesses offer a bewildering series of assumptions, definitions and competing

values, the BTA clearly is free to reject the witnesses and to determine what weight and

credibility, if any, should be accorded to the witnesses and evidence presented. Cardinal Fed. S.

& L. Assn. v. Cuyahoga Ctv. Bd. of Revision (1975), 44 Ohio St.2d 13, 336 N.E.2d 433, Witt v.

Hamilton Cty. Bd. of Revision (1991), 61. Ohio St.3d 155, 573 N.E.2d 661.

As noted above, we agree with the statement in Appellant's proposition of law #2. The

BTA did precisely this. However, the Appellant's Second Assignment of Error incorrectly states

5 Appellant in his brief incorrectly states (p. 30) Mr. Fletcher was aware of transactions in
which the real estate and business had been separately sold. In fact, he references only one
example of a tenant lists that was offered for sale but apparently not purchased. Mr. Fletcher
clearly had no market evidence of any such sales. The absence of any market support in his
report is further proof that real severable sales do not exist. If they did, he would have included
them in his sales comparison approach and not have had to invent the "Fletcher Method".
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what the BTA did. The BTA did not rely on Appellee's appraisal. Instead, the BTA adopted the

sales price. The Board said "we thus conclude that the record supports a value of the subject

property, based on an arms-length sale of $1,925,000. Berea and Lakota, supra." (BTA Decision

and Order, p. 12)

The Board did find that Appellee's appraisal "corroborates St. Bernard's purchase price."

(p. 12) While the Board declined to give any weight to the Appellant's appraisal, the Appellant's

appraisal with appropriate adjustments (before the application of "the Fletcher Method") as well

corroborated the purchase price.

The Appellant (Appellant's Brief, p. 21) states that the case law "re uire s the taxing

authorities to accept as the true value in money the parties' agreement." (emphasis added) As

noted above, what if the parties' agreement said that only $1 (or worse, nothing) was real estate?

Would the taxing authorities be required to accept a patently false allocation merely because that

is what the agreement called for? Of course not.

Appellant's Third Assignment of Error:

The Board of Tax Appeals erred to the prejudice of the Appellant taxpayer
by failing to separate the business factors and the real property factors in the
sale of the subject property, contrary to established precedent. (Decision and
Order of BTA entered April 28, 2006.)

Appellant's Pronosition of Law No. 3

When real property is being valued for taxation purposes, the business
factors and the real property factors must be separated.

a. The Ohio Constitution and the statutes of the State of Ohio
authorize taxation of real property based upon the fair market
value of the land and the improvements thereon

b. The Appellant taxpayer met its burden of properly valuing the real property by
separating the real property factors and the business factors.
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i. The Contract to Purchase and the Management Agreement.
ii. The Certified Public Accountant and Business Analyst.
iii. The MAI Appraiser

c. By adopting a sales tax on revenues from self storage facilities, the Ohio
Legislature recognizes that the business income of a self storage facility is taxed
as sales of goods and services, while the land and improvements are taxed as real
estate.

Obviously, the principal point of contention in this case is whether any severable or

portable business value exists in a self-storage facility whose income is generated solely and

exclusively from the rent paid for the real property. The use of imprecise terms such as "business

factors" is not particularly helpful in analyzing this issue. In fact, the dispute on this issue arises

in part because of the lack of artful language. For example, Mr. Fletcher uses the terms goodwill,

business value, going concern interchangeably and without a firm comprehension or definition of

these terms (Appellant's Supplement Vol. II, p. 358 , T. P.370) )

The fundamental tenet of appraising income-producing property (such as the subject) is

the application of the income approach. This approach requires an analysis of market income

from which is subtracted market expenses to arrive at an NOI. These market expenses clearly

include what might be called "business factors." For example, management fees, salary, payroll

expenses, and similarly related items are always deducted.

The Appellant's implied assertion is that every time a human being exerts some influence

on a piece of real property to produce income, some business value is present. Management is a

"business factor" that must be separated from the real estate, which both appraisers did. (Mr.

Fletcher did it twice to arrive at business value.) However, this is not the equivalent of saying

that there exists a separate, severable "business value." Implied in Appellant's approach is that

the only thing that is real property is vacant land and vacant buildings (although even vacant
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buildings require some business acumen and management to build them).

This Court has always dealt with income producing properties where "business factors"

have been deducted as part of the expenses. What this Court has required is that "business

value" garnered on a property from items other than rent should be excluded. For example, in

congregate care cases or assisted living facilities, income is generated from rent, as well as for

other services that could be provided independent of the real estate. For example, income

derived from the sale of meals, the providing of medical care, the providing of beauty products

and services are in addition to the rent on the building. Rather, this additional income is

produced in the buildine. See, e.g. Dublin, snnra..

R.C. 5715.01(A) reads in part as follows:

(A) The tax commissioner shall direct and supervise the assessment for
taxation of all real property. The commissioner shall adopt, prescribe, and
promulgate rules for the determination of true value and taxable value of real
property by uniform rule for such values and for the determination of the current
agricultural use value of land devoted exclusively to agricultural use. The
uniform rules shall prescribe methods of determining the true value and taxable
value of real property... . The rules shall provide that in determining the true
value of lands or improvements thereon for tax purposes, all facts and
circumstances relating to the value of the property, its availability for the purposes
for which it is constructed or being used, its obsolete character, if any, the income
capacity of the pronerty, if any, and any other factor that tends to prove its true
value, shall be used. ... (emphasis added)

In this case, there is no income produced from anything other than the rent of the real

estate. Whatever business exists is interchangeable with the real estate. The "business" is the

real estate. The BTA found the business is "inextricably intertwined" with the real estate. This

inextricably intertwined argument, as the BTA noted has been accepted by Ohio courts and other

jurisdictions with a similar definition of real property (BTA Decision and Order, p.10 )

Dr. Norman Miller does not state that there can never be a separate business value or goodwill.
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In certain situations (e.g., a franchise restaurant) such might exist. Businesses that are not

locationally dependent (doctors, lawyers, other professionals) may have a value to their business

because their business is portable and not dependent on the land. However, a self-storage facility

is not portable. The suggestion that a list of short-term transient tenants has any value, let alone

$950,000 is absurd on its face.

Dr. Miller explained the concept of the land residual theory as follows: (Appellant's

Supplement, Vol. II, p. 400, Tpp. 98-100):

Q: Well, assume that the owner of St. Bernard Self-Storage decides to sell the site,
sell the real estate. If he sells the real estate to Mr. Jones, after he sells the real
estate to Mr. Jones is there anything left at the site that he could sell to somebody
else ...
THE WITNESS: Just the point of my land residual article written in 1995, whenever it
was there is absolutely no entrepreneurial profit that is passed-on to the second owner.
Developers make entrepreneurial profit all the time. But you capture that
entrepreneurial value, and the question is where does it go. It goes to the land
because it comes in the form of rent. Because you have something that produced
more rental income, it's necessary to - you know, in the first place, to produce an
asset and you get this entrepreneurial value.

When you pass it along you don't say well, it only cost me a million-and-
a-half to build it and it's worth 2 million to build it. I'm going to give it to you for
a million-and-a-half and you can have the benefits of getting an entrepreneurial
value.

I'm not going to give it to somebody if I don't have to. I'm going to pass
it at fair market value. I'm going to capture the whole thing.

What are they paying for? They are paying for the income stream of that
property. That's, in fact, what is deriving value.

So where do we assign that entrepreneurial profit? It is, in fact, now
embedded in the real estate, and in a competitive market those entrepreneurial
profits get narrower and narrower when someone needed something really
innovative.

In a competitive market they have to pay enough to - they have to pay the
market value and there's no windfall passed on, so there is no business value,
there is also no entrepreneurial value passed on to the second owner.

All income producing properties have expenses related to what loosely could be

called business factors. The Appraisal of Real Estate, 12`h edition (Chicago: The Appraisal
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Institute, 2001) states as follows:

Variable expenses are operating expenses that generally vary with the level
of occupancy or the extent of services provided, though most variable expenses
have some minimal fixed component regardless of occupancy. Specific expense
items of this type may vary greatly from year to year, but similar types of property
often reflect a reasonably consistent pattern of variable expenses in relation to
gross income. Because fewer services are provided to the tenants of freestanding
retail and industrial properties, these properties usually have a much lower ratio of
expenses to gross income than apartment and office buildings do. (p. 487)
(emphasis added)

Clearly, the income approach recognizes that services will be provided to the tenants by

management. Fewer services will obviously be provided to a self-storage facility than to an

office building, but both have services provided by management that are excluded "business

factors."

Expenses include such things as the following as set forth in The Appraisal of Real

Estate, sunra (p.514):

Management charges
Leasing fees
General payroll
Cleaning
Maintenance and repair of structure
Grounds and parking area maintenance
Miscellaneous - e.g. security, supplies, rubbish removal, and exterminating

Expenses that include management related factors have always been excluded. Both

experts excluded them in the present case. The difference is that the owner's appraiser, after

excluding these expenses in his original income approach, then went on to exclude them again as

a separate "business value" by means of the Fletcher Method, In effect, Mr. Fletcher double-

counted the "business factors" to create a separate business value that reduced the real property

value in half.

24



The BTA followed the Court's directive in Higbee Co. v. Bd. of Revision 107 Ohio St.3d

325, 839 N.E.2d 385 Ohio, 2006 and Dublin, snpra in that the BTA did not include any "business

value" in its determination because from a factual standpoint no probative or convincing

evidence was offered to establish that such existed. In Dublin, sllnra, the Court said generally

"we tax real estate." In fact, in Ohio, what is taxed is "real property." The BTA properly

deducted any management expenses and services necessary to maintain the income producing

quality of the real estate. What the BTA did not do was to double-count management related

expenses to create a separate "business value." The BTA did not accept the "Fletcher Method"

which by Mr. Fletcher's own admission, has not been accepted by anyone else to cut the real

estate value in half.

The BTA, from a factual standpoint, did not find Appellant's witness credible, in part

because he adopted novel, unacceptable methods in the appraisal community to create a separate

"business value" that did not exist.

This Court is not a "super BTA." Thus, when the BTA does not find the witness credible

or his methodology credible, this Court should not reverse such factual findings. The argument

that a severable business value exists in a small, non-labor intensive property such as a self-

storage facility strains credibility. But even hypothetically suggesting that such a thing existed

the Appellant failed to prove his point.

In his brief (p. 24) the Appellant misstates the position of the Appraisal Institute in The

Appraisal of Real Estate, sunra. The text (recognizing the controversy within the industry) sets

forth arguments for and against the argument for a severable business value (The Appellant only

quotes the arguments for). The text states (p. 643) "the Uniform Standard of Professional
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Appraisal Practice still requires that the appraiser include a separate valuation when the valuation

of a non-realty item or contribution of such items is significant to the overall value. -(See,

Standards Rule 1-4(g)). (emphasis added)

Even if such overall items could be proved (which in this case the BTA said they were

not) the appraisal industry only requires their removal if it is "significant" to the total value.

Here, it only allegedly becomes significant based on the untested, unaccepted, novel methods

referred to as the "Fletcher method."

The arguments against are set forth as follows:

Arguments against the existence of residual intangibles often point to the
lack of universal acceptance of the various theories, especially in the courts. This
is particularly true in the analysis of regional shopping malls. Another argument
frequently advanced is that the theoretical increment labeled as intangible is
instead a location premium awarded by the market, which therefore belongs with
the real estate. A final argument against the existence of a residual intangible (and
CEP) is that there can be none unless it can be sold or transferred to another
location and is recognized as a separate item in the negotiations.... For these
reasons business enterprise value remains one of the most important and
controversial types confronting appraisers.

The Appraisal of Real Estate, sunra (p.644)

There is no general agreement even within the appraisal industry about the existence of

business value, the proper definition of such or the proper methodology to measure such a thing,

even if it hypothetically did exist.

In the present case, the BTA reviewed the factual presentation of Appellant's witnesses

who strained to prove not only that business value existed, but that it accounted for about half of

the total purchase price. The BTA properly rejected Appellant's witnesses and methodology, as

not probative or credible.

The fact that the purchase agreement separates out half the value for business value is not
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controlling. What the Appellant arbitrarily chooses to allocate for his personal financial or

federal income tax purposes is not controlling on the BTA. If, in fact, the Appellant had

allocated 99% of the purchase price to goodwill and 1% to real estate, clearly such an allocation

would not be controlling or have to be accepted.

The owner could have argued that without the application of some management or

"business" acumen, the property is worth nothing or even a negative value, as the building would

have to be demolished to make the vacant land available for use. This really is the thrust of

Appellant's argument. Without the application of the owner's skill, the real property is simply

land and empty buildings.

In this case, the owner had never managed, purchased, sold or constructed a self-storage

facility before. Despite this, he decided what he thought it might cost him to build the facility

and to purchase the land and deducted that from the purchase price he actually paid. For personal

tax reasons he allocated the purchase price to fit his needs. The Appellant now argues that this

Court must accept this arbitrary, speculative allocation.

The only support for this is the described "Fletcher Method" and the testimony of Mr.

Rippe, the CPA. Mr. Rippe testified he had never appraised a self-storage facility before. He

testified that he was hired after the sale to "validate the purchase price." His analysis was

reviewed and criticized by Dr. Miller for being unrealistic (Appellee Auditor's Exhibit E), not

the least of which was Mr. Rippe's adoption of a capitalization rate appropriate for extremely

risky venture capital as opposed to a reasonable capitalization rate adopted by the other experts

for a fairly secure risk-free real estate investment.

The Appellant's final claim under this assignment of error is that because a sales tax is
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imposed on the users of self-storage facilities, the owner of said facility is subject to double

taxation.

Mr. Fletcher argued, as did Messrs. Ollman and Rippe that because a sales tax on the

storage of personal property is levied on the price paid by the customer for the use of the facility,

a double tax is levied on the owner.

R. C. 5741.02 levies a tax on the "storage, use, or other consumption in this state of

tangible personal property or services," By stipulation, the parties agreed that the sales tax and

real estate tax are different types of tax levied on different things. (see Statement of Facts, supra,

p.12) When the type of taxes are different there is no double taxation. See e.g. Cincinnati Bell

v. City of Cincinnati ( 1998), 81 Ohio St.3d 599.

The argument of unconstitutional double taxation is without merit. Even the argument

that the sales tax indirectly affected the rental rate is misplaced as the testimony was that

occupancy remained the same or increased after the tax was imposed. (Appellant's Supplement

Vol. II, p. 299 T. p.131, Supplement Vol. II, p.437, T.p.245). Despite all this, Mr. Fletcher

divided the total of the real estate taxes paid plus the sales tax and divides it by the sales tax to

arrive at a ratio he applies to the total value. This calculation arrived at a business value of

$650,760 (remember he has already stated the business value elsewhere as $620,000, $870,000

as well as Mr. Rippe's belief that it was $752,916 and Mr. Ollman's belief that it was $950,000).

Appellant in footnote 14, p: 34 of his brief also argues without citation that the new

commercial activity tax (CAT) bolsters his argument. The so-called CAT tax, in fact, belies his

argument. The tax is levied pursuant to R. C. 5751.02. It is, in fact, a gross receipts tax levied on

"each person with taxable gross receipts...The tax imposed under this section is in addition to a
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other taxes or fees imposed under the revised code." ( emphasis added ) By enacting such tax,

the Legislature did not mean to abolish the definition of all real property (including office

buildings) simply because it levies a gross receipt tax on the income produced by the rental of the

real estate. the statute specifically states that it is an additional tax and does not replace other

taxes.

Footnote 5 of the BTA's decision is equally applicable to the imposition of the sales tax

and the CAT tax. The BTA stated " St. Bernard argues that it has an independent business

because (the statute) ... places sales tax on all transactions by which tangible personal property is

or is to be stored." We find this argument to be without merit. The General Assembly's decision

to tax an income stream does not invalidate the conclusion that a person is paying to utilize

physical space.

If the Legislature wanted to change the definition of real property, or exempt certain kinds

of property from its application, it could have done so. The Legislature's deliberate failure to

make any such change indicates that real property (including self-storage facilities) remain

subject to real property taxation.

Appellant's Fourth Assignment of Error:

The Board of Tax Appeals erred to the prejudice of the Appellant taxpayer
by failing to require the Appellee to rebut the sale price of the subject real
property in its recent arm's length sale, which is the best evidence of true
value, contrary to established precedent. (Decision and Order of BTA entered
April 28, 2006.)

Appellant's Proposition of Law No. 4

Once the taxpayer has presented competent, reliable, and probative evidence
of the true value of the real property by the sale price in a recent arm's
length transaction specifying the value of the real property, other parties
asserting a different value have the burden to rebut the taxpayer's evidence
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by proving with competent, reliable, and probative evidence that the sale
price is not the best evidence of true value.

The Appellant's fourth assignment of error is largely a misplaced attack on the

competence of the Auditor's appraiser,lVir. Doug Thoreson (Appellant's Supplement, Vol.

11,379, T. pp. 13-14) and the Auditor's other expert, Dr. Norman Miller, Chair of the Real Estate

Department at the University of Cincinnati, as well as attempting to belittle Dr. Miller's correct

analysis of the lack of a separate, portable business value at this will no self-storage facility.

Appellant in his brief (p. 36) mischaracterizes Mr. Thoreson's expertise. Mr. Thoreson

has been appraising property for fourteen years and worked as a general contractor for twenty

years before that. He has extensive experience including previously appraising self-storage

facilities. (Appellant's Supplement, Vol. II, p.379, T.pp. 13-15) Indeed, as mentioned above, had

Mr. Fletcher not wrongly assumed all the buildings were five years old and had not applied an

economic obsolescence (despite the fact that the facility was at or above market levels), Mr.

Fletcher's value would have been nearly identical to Mr. Thoreson's. Both values (before the

unwarranted deduction under "the Fletcher Method") would have closely approximated the sale

price.

The BTA said Dr. Miller "persuasively described how the subject property has no

intangible business value independent of the real proper[y." (BTA Decision and Order, p. 11)

The BTA correctly stated that Ohio taxes real property (not just real estate):

As previously stated, Ohio defines real property to include "all rights and
privileges belonging or appertaining thereto." R.C. 5701.02. This includes
something more than just the land and physical improvements. "Real property
includes all interests, benefits, and rights inherent in the ownership of physical
real estate. *** The total range of ownership interests in real property is called the
bundle of rights. The bundle of rights contains all the interests in real property,
including the right to use the real estate, sell it, lease it, enter it, and give it away
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***." The Appraisal of Real Estate, at 8. Therefore, the issue in any situation in
which an owner claims that intangible personal property, such as business value,
should be deducted is: to determine whether the value appertains to the real
property, and is thus transferable with the real property, or whether it is detached
from real property and can either be transferred independently or remain with the
seller. Other Ohio courts agree. See Harvard Refuse, Inc. v. Cuyahoga Ciy. Bd.
of Revision (Feb. 5, 1987), Cuyahoga App. Nos. 51634 through 51677,
unreported (holding that "the alleged intangible personal property had no value
separate from the real property unless it could be sold separately").

Although St. Bernard argues that the self-storage business is carried out
independently of the real estate, and is thus transferable, we find no support for
this in the record. St. Bernard's business is to lease space. This clearly appertains
to the real property and would be transferred to anyone who purchases the facility.
Martin, sunra. We recently reiterated this position in Worthin on City Schools
Bd. of Edn. v. Franklin Cty. Bd. of Revision (Jan. 27, 2006), BTA No. 2004-M-
1211, unreported, holding, "like apartment or office buildings, consideration of
the income earned from storage units and car washes is a valid method of valuing
the realty and improvements thereon. The property owners have not brought forth
sufficient evidence that a business separate from the realty and improvements was
included in the purchase price. See Dublin Senior Community, supra,( at 7.)
(BTA Decision and Order, pp. 10-11)

As the Court is aware from this case and others, there is a fairly recent development in the

appraisal field to attempt to separate from the value of commercial properry an intangible asset

that is variously referred to as capitalized economic profit, goodwill, business enterprise value -

or simply business value. No universally accepted terminology has been adopted and no

universally accepted methodology has been developed to even measure such an intangible,

assuming such a separate, quantifiable thing exists.

In Merle Hay Mall v. City of Des Moines Board of Review, et al 564 N.W.2d 419 the

Supreme Court of Iowa rejected the adoption of the business enterprise value theory. It said:

There is another reason to reject the mall's business enterprise value theory. Iowa
Code Section 441.21(2) requires that any valuation methods used must be
"uniform and recognized appraisal methods." The business enterprise value
theory is not a generally recognized appraisal method.
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It is undisputed that this method was designed in the late 1980s by a group of
shopping mall owners in cooperation with real estate appraisers and real estate
professors in a group called "SCAN" (shopping center assessment network). The
need for such a project, according to some evidence, was exacerbated by a
dramatic rise in the sale prices of shopping malls.

The boards of review argue that this methodology is inconsistent with Iowa's
statutory scheme because it strips labor, capital, and entrepreneurial components
from the mall's value. It thus removes virtually all components of value except
the value of the land and buildings. If this were consistent with the statutory
scheme, they argue, the legislature would simply have provided that the sole
means of valuation would be the cost method. We believe there is merit in this
argument.

Further, the business enterprise value concept seems to be used almost exclusively
in tax assessments cases; it is not used in all mall appraisals. Significantly, one
appraiser who had used the theory several times in tax assessment cases testified
that he had never used it when a mall requested an appraisal for the purpose of
obtaining a mortgage loan. Apparently, no assessor in Iowa applies this theory,
and there is no uniformly accepted methodology to do so.
(emphasis added)

The Iowa Court correctly traces the inception of this theory as one developed essentially

by the aptly named lobby group SCAN whose primary purpose was to lower real estate tax

assessments. The Court pointed out that such an approach is used almost exclusively in tax

assessment cases. Investors and bankers do not rely on such a thing. As pointed out above in Dr.

Miller's article "establishing even a small proportion of total value as attributable to "business

value" could imply the potential for billions of dollars of property tax appeal cases."

A theory becomes suspect when it is invented by a biased group that seeks to profit from

the theory. It becomes further suspect when the theory is not universally applied, even by the

ones advocating the theory. It becomes further suspect when the theory lacks universally

accepted definition of terms or a universally accepted methodology of measurement.

In a series of Wisconsin cases, cited by the Iowa Court, the Court relied on the
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"inextricably intertwined" test to reject a separate business value intangible. In the instant case,

both Dr. Miller and the Auditor's appraiser, Mr. Thoreson, demonstrated that any perceived

"business value" was "inextricably intertwined" with the real estate.

In State of Wisconsin ex rel. N/S Associates v. Board of Review, 164 Wis. 2d 31, 473

N.W.2d 554 (Wis. App. 1991), the Wisconsin Court of Appeals reviewed an assessment of a

shopping mall. The assessor relied on the comparable sales approach. Like the present case, the

owner in N/S Associates argued that the fact the replacement cost approach yielded a much lower

assessment than the values set by the assessors proved that the mall had considerable intangible

value. The owner assigned this intangible value to business enterprise value. The Court rejected

this business enterprise value theory, relying on two rationales: (1) the fact that the comparable

sales approach yielded a much higher assessment is explained by the location of the mall; and (2)

the leasing of space to tenants and related activities is a transferrable value that is inextricablv

intertwined with the land and `all buildings and improvements thereon, and all fixtures and rights

and privileges appertaining thereto' ..... Id. at 563 (quoting Wis. Stat § 70.03) (emphasis

added)

In Waste Mana¢ement v. Kenosha County Board of Review, 177 Wis. 2d 257, 501

N.W.2d 883 (Wis. App. 1993) aff'd, 184 Wis. 2d 541, 516 N.W.2d 695 (Wis. 1994), the Court

used the same rationale to reject the business value theory of an owner of a landfill.

The courts have focused as well on statutory definitions in their states to determine the

value of the property. This centers on the issue of what is taxed - - real estate or real property.

R.C. 5701.02 defines real property as follows:

(A) "Real property," "realty," and "land" include land itself, whether
laid out in town lots or otherwise, all growing crops, including deciduous and
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evergreen trees, plants, and shrubs, with all things contained therein, and, unless
otherwise specified in this section or section 5701.03 of the Revised Code, all
buildings, structures, improvements, and fixtures of whatever kind on the land,
and all ri htg s and privileges belonging or appertainine thereto. "Real property"
does.not include a manufactured home as defined in division (C)(4) of section
3781.06 of the Revised Code or a mobile home travel trailer, or park trailer, each
as defined in section 4501.01 of the Revised Code, that it not a manufactured or
mobile home building as defined in division (B)(2) of this section. (emphasis
added)

R.C. 5713.03 reads in part as follows:

5713.03 Valuation of real estate

The county auditor, from the best sources of information available, shall
determine, as nearly as practicable, the true value of each separate tract, lot, or
parcel of real property and of buildings, structures, and improvements located
thereon and the current agricultural use value of land valued for tax purposes in
accordance with section 5713.31 of the Revised Code, in every district, according
to the rules prescribed by this chapter and section 5715.01 of the Revised Code,
and in accordance with the uniform rules and methods of valuing and assessing
real property as adopted, prescribed, and promulgated by the tax commissioner.
He shall determine the taxable value of all real property by reducing its true or
current agricultural use value by the percentage ordered by the commissioner.

Here, as elsewhere, the code appears to refer to real property and real estate

interchangeably. However, it is clear in reading these statutes in nari materia that what is subject

to tax is all the rights or as R. C. 5701.02 puts it "all rights and privileges belonging or

appertaining" to the property.

The fact that the tax is levied on the property with no personal responsibility imposed on

the owner (as the taxes follow the land, not the owner) is a further indication that what is subject

to taxation is real property, which includes all the rights attached thereto - - i.e. the fee simple,

not just the leased fee interest of an individual occupier.

In Alliance Towers v. Stark Ctv. Bd. of Revision, (1988), 38 Ohio St.3d 16, 526 N.E.2d

1350 the Supreme Court said for "real property tax 12Moses, the fee simple interest is to be
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valued as if unencumbered by lesser estates, including leasehold interests." (emphasis added)

This is the vast majority view of all states. -

The Dictionary of Real Estate Appraisal (Chicago - American Institute of Real Estate

Appraisers, 1984) provides the commonly accepted definitions of real estate and real property as

follows:

"real property. All interests, benefits, and rights inherent in the ownership of physical

real estate."

"real estate. Physical land and appurtenances affixed to the land, e.g., structures."

Real estate is generally thought of as the "bricks and mortar." Real property is generally

referred to as "the bundle of sticks." It is clear in this that we are to value more than the bricks

and mortar to determine what is subject to real property taxation

If, in fact, Ohio wanted its tax to apply only to the bricks and mortar, or only the real

estate, it could have limited the method of valuation to only the cost approach. Instead, the

Legislature directed County Auditors to rely on sales of the property, as well as the sales

comparison approach and the income approach.

The County Auditor is to make a determination of taxable value based on "the best

sources of information available" (R. C. 5713.03). This language is similar to that in Iowa which

provides for the assessor to consider "all other factors which could assist in determining the fair

and reasonable market value of the property." If the Legislature wanted assessors to rely solely

on the cost approach, it could have statutorily provided for such.

In State of Wisconsin, snnra, the Wisconsin Court dealt with the "business value"

argument as one of first impression. In addition to the argument of inextricably intertwined, the
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Court focused on the value as a function of its location. This is similar to Dr. Miller's argument

in favor of the land residual technique. In addition, the Court focused on whether the alleged

intangible was, in fact, portable or capable of sale independent of the property. The Court said

the following:

Assessable real property in Wisconsin "include[s] not only the land itself but all
buildings and improvements thereon, and all fixtures and rights and privileges
appertaining thereto." Section 70.03, Stats. Additionally, the property's value for
taxation purposes is affected by, inter alia, "its advantage or disadvantage of
location." Section 70.32(a), Stats. Thus a "brand spanking new" Southridge mall
is worth more located where it is in the Village of Greendale than it would be if it
were located on the frozen arctic tundra, irrespective of the cost of construction.
The significance of "advantage or disadvantage of location" as an element of
value in Wisconsin is a major reason why, absent circumstances to the contrary,
value is best fixed at what the property would bring in an arm's-length sale. See
sec. 70.32(a) ("Real property shall be valued by the assessor ... at the full value
which could ordinarily be obtained therefor at private sale."); cf. State ex rel.
Oshkosh County Club v. Petrick, 172 Wis. 82, 84, 178 N.W. 251, 252 (1920)
(valuation of club facility had to take into account that the property "could not be
sold as a golf course" but, rather, as farm land). Thus in order for a property's
cost of reproduction to be a cap on value, the reproduction must be "an equally
desirable substitute property with like utility." Assessment Manual at 7-14.
Certainly, an arctic-based "brand spanking new" Southridge-type mall would not
be "an equally desirable substitute" for the one in the Village of Greendale. The
key of the analysis is whether the value is appended to the property, and is thus
transferrable with the property, or whether it is, in effect, independent of the
property so that the value either stays with the seller or dissipates upon sale. See
Oshkosh Country Club, 172 Wis. at 84, 178 N.W. at 252 (A non-transferable use
may not be considered as an element of value.). This proposition is at least tacitly
recognized by two of the three out-of-state cases on which N/S Associates relies,
Heritage Cablevision v. Board ofReview, 457 N.W.2d 594 (Iowa 1990) and
Madonna v. County of San Luis Obispo, 39 Cal. App. 3d 57, 113 Cal Rptr. 916
(1974). (emphasis added)

Even the Appraisal Institute recognizes the controversy surrounding this topic.

The Appraisal of Real Estate, 12" edition (Chicago, The Appraisal Institute, 2001) states

of following (p. 644):

Areuments against the existence of residual intangibles often point to the
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lack of universal acceptance of the various theories, especially in the courts. This
is particularly true in the analysis of regional shopping malls. Another argument
frequently advanced is that the theoretical increment labeled as intangible is
instead a location premium awarded by the market, which therefore belongs with
the real estate. A final argument against the existence of a residual intangible (and
CEP) is that there can be none unless it can be sold or transferred to another
location and is recognized as a separate item in the negotiations. (emphasis
added)

Most appraisal clients want to know the market value of the total assets of
the business. Allocation of that value among component parts is often not
requested or desired. Thus, appraisers who make such allocations are imposing
that requirement on themselves. USPAP, among other authorities, mandates that
appraisers analyze the effect that non-realty components have on value. Most
state appraiser laws incorporate these standards by reference. For these reasons
business enterprise value remains one of the most important and controversial
topics confronting appraisers. (emphasis added)

The Appraisal Institute recognizes the controversy surrounding this topic and recognizes

that most courts have rejected it. The market (which appraisers are supposed to reflect) has also

rejected the theory.

Controversial appraisal subjects about which there is great debate about terminology and

methodology belong in the classroom and in learned treaties. They do not belong in the

courtroom until such time as there is a consensus about the theory. At this time, no consensus

exists and the courts have properly excluded the theory.

These tests emerge as concerns for the courts:

- Is the "intangible" severable?

- Is the intangible capable of independent sale?

- Is the intangible transferrable as a separate item?

- Is the intangible inextricably intertwined with the real estate?

In Merle Hay Mall, sunra, the Court in analyzing State of Wisconsin, sunra, said:
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Southridge mall's raison d'etre - - namely, the leasing of space to tenants and
related activities such as trash disposal, baby stroller rentals, etc. - - is a
transferrable value that is inextricably intertwined with the land and "all buildings
and improvements thereon, and all fixtures and rights and privileges appertaining
thereto," sec. 70.03, Stats., just as the transferrable value of a farm - - the growing
of crops - - is inextricably intertwined with the property from which the farm
operates. In light of Wisconsin's pre-eminent focus on what property will bring in
an arm's-length sale as the basis of value, tax assessment under section 70.32(1),
Stat., may include as a component of value the property's transferrable income-
producing capacity that is reflected by a recent sale. Since there was substantial
evidence before the Board of Review that it was not possible to separate
Southridge mall's non-transferrable income-producing capacity from the elements
of real estate that are set out in section 70.03 (the land and "all buildings and
improvements thereon, and all fixtures and rights and privileges appertaining
thereto"), NS Associates assignment of error in this regard fails.

Thus, for example, an expert in shopping center management, leasing, consulting,
and appraisal called by N/S Associates testified that he had never seen a purchaser
of a large shopping mall distinguish between the real estate and the going-concern
component of the property because it "is very difficult to break out all of the
various elements of income to segregate real estate from the business value." He
added that although "[t]here may be some brilliant guy out there" who was
capable of separately valuing the business and real estate components of a
regional shopping mall, he did not know how to do it. Another appraisal expert
called by N/S Associates testified that attempting to divide value "between real
estate and the business value is almost an impossibility up to this particular point"
although "[a] tremendous amount of research is being done on this especially by
our research division of the American Institute of Real Estate Appraisers."

Minnesota has also rejected the theory. In Equitable Life Assurance Societv of the United

States v. County of Henneprin 1995 WL 702, 527 (Minn Tax 1995) the Court rejected the

business value theory in a regional mall.

Utah has rejected the theory. In Beaver County v. Witel 307 Utah Adv. Report 97, 995 P

29 602 the Court rejected the theory because the Legislature did not provide for separate

treatment. The Court held that any value enhancement caused by an intangible element was

subject to taxation.

The BTA has rejected the theory of a separate intangible business value in hotels when it
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found the methodology was speculative. See, e.g. Kettering City School Bd. of Ed. v.

Montgomery Cty. Bd. of Revision 2002-G-1922 (October 3, 2003) Equistar Cleveland Company

v. Cuyahoga Bd. of Revision 2002-J-2430 et al. (August 6, 2004)

In Bd. of Ed. of South Westem Schools v. Franklin Cty. Bd. of Revision 01-V-318

(August 2, 2002) the Board rejected the theory that golf cart rentals were a separate business

conducted on a golf course. The Board found it was a necessary part of the operation and the

income was properly included in the performing income analysis of the property.

In George Martin v. Franklin Cty. Bd. of Revision 87-J-655, 1988 Ohio Tax Lexis 208

(February 10, 1988) the Board rejected a claim that a purchase of a self-storage unit included a

business value which should have been excluded. The BTA found the total sale price to be the

value.

i

There is no dispute that there are intangible elements that add to the value of real estate.

However, this is not to say that these are separate intangible assets that should receive a different

classification and be exempt from taxation.

In Los AnQeles SMSA v. Board of Equalization 14 Cal Rptr.2d 522 (Cal. App.2d Dist.

1992), the Court said:

Intangible values that cannot be separately taxed as property may be reflected in
the valuation of taxable property. Thus, in determining the value of property,
assessing authorities may take into consideration earnings derived therefrom,
which may depend upon the possession of intangible rights and privileges that are
not themselves regarded as a separate class of taxable property.

Assuming the market demonstrates such an above market factor, such would not be

applicable in ad valorem tax cases in Ohio (and in nearly every other state) because it is required

that values be based on market rents assuming good management. Therefore, any ^ro forma
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income approach would already factor out any "added value" in arriving at a value for tax

purposes.

In Exide Corporation d/b/a Schuylkill Metals v. Margaret Salfrank, Assessor, Holt

Coun , Missouri State Tax Commission, App. Nos. 97-6050 through 97-60502 (March 3, 1999)

the Commission adopted'the "inextricably intertwined" test. In determining whether a separate

intangible asset exists, the question is "as simple as asking whether the disputed value is

appended to the property and thus transferable with the property, or is it independent of the

property so that it either stays with the seller or dissipates upon sale. The ability of a property to

operate according to its intended purpose does not create business value. The ability to function

is a characteristic of the property's ownership."

This is, in fact, another way of recognizing the highest and best use. If the highest and

best use of this property is a self-storage unit, the income produced from the rental of self-storage

units is a function of the property's highest and best use, not a separate intangible asset.

In our case, St. Bernard Self-Storage cannot practically or reasonably sell the customer

list and keep the property, nor can it sell the property and keep the customer list. No third party

would buy a list of transient customers who would not move more than 1-2 miles from the

present location. Such a list obviously has no value. To suggest such a list would sell for

$950,000 is not credible. A simple neighborhood mailing to the property's customer base could

obviously be achieved at a comparatively modest price.

The argument of Appellants is akin to an office building owner arguing that tenants and

leases in place not only make the building more valuable than a vacant building, but that this

added value is non-taxable business value. This is precisely the argument here; i.e. that because
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the owner operates the property at its highest and best use, the income received from the rent of

-real property paid by the tenants (customers) is non-taxable. This Court has never accepted such

an argument. To do so would value an interest less than the fee simple. The simplistic method

of measuring business value by only utilizing a cost approach, ignores the difficulty of measuring

depreciation properly (as is obvious in Mr. Fletcher's report) and ignores the profit motive. If a

property could only be sold for what it cost to build it, no entrepreneur or developer would waste

his time building a property. The following exchange takes place ( Appellant's Supplement,

Vol.11, p.395,T.pp 78-80)

BY MR. SCHEVE:

Q: Hypothetically, Dr. Miller, if you found a property that someone
purchased for $1,740,000. and you hired an appraiser that said the cost to replicate
that facility was $1,120,000. would that indicate to you that there is some business
value present in that facility?

A: Not at all.
Q: Why not?
A: Well, it happens all the time. We'd get no development in the United

States whatsoever if you couldn't beat the cost. If you can't create something
which is worth more than the cost to create, you're not going to get new
development.

As you look around the world, look around the United States, most of the
time the United States you might see profit margins that might run from 10 to 20
percent on a new development.

Sometimes you see home runs, sometimes people have great ideas and
they hit home runs, and they build something that cost 2 million and it's worth 4
million.

And of course, somebody comes along and replicates that and competes
and bids up the land value, and over time those profit margins are driven down in
a competitive market.

But it happens all the time. We wouldn't have any development at all if
you couldn't beat the cost to create.

So it's not surprising, it certainly doesn't indicate the value to me because
the value is based on what the typical investor would pay for a property, not what
it cost to create.

If the market truly reflected a separate business value that was not locationally dependent,
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there would be some evidence of it. In this case, there was absolutely no evidence that the

market reflected the arguments espoused by the Appellant.

As The Appraisal of Real Estate, sunra states, there are divergent methods of estimating

business enterprise value and no single technique is universally accepted. The Uniform

Standards of Professional Appraisal Practice (USPAP) only require a separate valuation of some

realty items when the items are significant to the overall value and can be measured in a

meaningful way (see Standards Rule 1-4(g)). The traditional job of the appraiser is to reflect

market behavior, not to construct his own theory "despite market behavior to the contrary." The

duty of the appraiser is to report a value based on the market, not in spite of it.

Appraising for fee simple purposes assumes competent management and market rates. Once the

appraiser has made these assumptions and makes the appropriate deduction for management fees

and franchise fees, any additional deduction would be improper.

In our case the name "St. Bernard Self-Storage" has no valuable recognition or loyalty.

This site is the only self-storage unit in St. Bernard and no one would travel to St. Bernard from

other sides of the city to store materials there because of the name. Nor would anyone in St.

Bernard travel to the opposite side of the city to store materials because the site might be named

St. Bemard. As Dr. Miller pointed out, "counting rooftops" in the given area is what drives the

market for self-storage facilities. (Appellant's Supplement, Vol. II, p.396 ,T.p.84 )

Management expertise and customer service is common to any commercial property. To

achieve a market rate of return these are necessary components. They are simply a reflection of

market competition. Those competitors that do not offer proper service and management will

disappear from the market. Clearly, every commercial property has a "business component" but

42



it is not a quantifiable, severable asset, or " business value."

Every commercial property has a workforce in place. Some have more extensive and

skilled work forces for a particular type of business. In the instant case, the work force in place

(however pleasant and efficient they might be) is neither extensive nor highly skilled. As

turnover rates for unskilled workers are generally significantly higher than for skilled workers,

there can be no separate quantifiable value for a workplace in place that reflects the necessary

market needs of the particular property.

As Dr. Miller pointed out, assuming any "excess profits" existed because of the above-

market abilities of a particular owner, these would be short-lived as the market would be forced

to become more competitive. In addition, in performing a market value appraisal, any above-

market rent would be eliminated in a stabilized pro forma approach.

The above discussion of various court cases and texts indicate a lack of uniformity

in terminology and methodology. Without such uniformity and acceptance in the industry or by

the courts, appraisal reports suggesting huge reductions for business value should not properly be

considered as evidence.

Ohio Rule of Evidence, Rule 702, Testimony of Experts, reads in part as follows:

(C) The witness' testimony is based on reliable scientific, technical, or
other specialized information. To the extent that the testimony
reports the result of a procedure, test, or experiment, the testimony
is reliable only if all of the following apply:

(1) The theory upon which the procedure test, or experiment is based
is objectively verifiable or is validly derived from widely accepted
knowledge, facts, or principles; ... (Emphasis added )

While the BTA did not give any weight to the Appellant's expert witnesses, it should

have in fact struck their testimony pursuant to the above rule.
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The Appraisal of Real Estate, subra makes it clear that the issue of business value is

unsettled and highly controversial. The majority of Courts that have looked at the issue have

rejected it in either theory or methodology, or as "too speculative".

The BTA in The Bentz Foundation v. Franklin Cty. Bd. of Revision 99-M-200 (July 7,

2000) reviewed valuation techniques adopted in other courts and rejected an approach that had

never met with approval. In the instant case, the BTA is presented with approaches that even the

witness admits are novel (the Fletcher Method) and without any support in the appraisal

community.

IV. CONCLUSION

The BTA correctly decided this case. It set the value based on an admitted arms-length

sale. See Berea, Lakota School District, supra.

The BTA correctly found that the Appellants had failed to offer credible proof of the

arbitrary allocation it made in the sales contract. This Court may not disturb factual findings of

the BTA when it determines witnesses are not credible.

The BTA correctly adopted the "inextricably intertwined" test utilized by the other states

with similar real property definitions which have analyzed the so- called "business value" issue

presented in this case.

In this case, the only income received was from the rent of the real property. There was

no credible evidence that any separate, severable, or portable "business value" existed. The

evidence showed that the "business" and the real estate were the same; they were "inextricably

intertwined."

The "parade of horribles" that the Amicus brief makes light of, will in fact come true if
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this Court finds in favor of the Appellant. If the Court finds that any property owner can simply

allocate half the purchase price of a commercial property to goodwill or "business value"when

none exists, surely every self storage facility will appeal their taxes, as will every parking lot,

every office building, and every other type of property that can claim its management skills

created a "business value."

As Dr. Miller stated (Appellant Supplement Vol. II, p.394, T.p. 74):

A: Well, we've seen a lot of this kind of argument being made for hotels.
This is the first time I've ever seen it for self-storage, but I suspect if you would
see it for self-storage, you're going to see it for everything.

The affirmance of the BTA's Decision will not lead to the destruction of the self storage

industry, as the Amicus brief hyperbolically suggests. (Amicus brief, p.17) The evidence

indicates that the industry is expanding.

If the Court fails to affirm the BTA decision the real result will be a massive increase in

property tax appeals and a huge diminution in the property tax base that will threaten the system

itself and the school systems which rely on real property taxes. The adverse effects of the

adoption of the Appellant's argument cannot be overstated.

The BTA correctly found the value of the real property to be the purchase price. We

respectfully urge the Court to affirm the findings of the BTA.
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In Defense of the Land Residual Theory
and the Absence of a Business Value
Component for Retail Property

Norman G. Miller, Steven T. Jones, and Stephen E. Roulac

Introduction

Classic economic theory suggests that the value of
land as a factor of production depends on the ability
of the land to produce revenues in excess of the
required payments to all other factors of production.
Payments to land are viewed as the residual produc-
tivity remaining after all other mobile factors of
production have been compensated at their fair
market values.' Developers often use the land
residual theory to determine the maximum potential
value of a site after subtracting all other non-land
costs from the total projected property value.

Recent papers by Fisher and Kinnard (1990) and
by Fisher and Lentz (1990) argue strongly that retail
property valuations should include three major
components: land, improvements and business
value. Dissecting total property value into two or
three components requires a theory and correspond-
ing methodology that establish the appropriate
allocation of value to each component. The land
residual value revisionists' arguments, which will be
discussed fully in this paper, imply the following
three conclusions: First, the value of a potential retail
site is based on either the second most productive
use of land in a given area, given that an operational
shopping center has already been developed, or an
adjacent site that was just not "lucky" enough to be
selected for development. Second, adjacent parcels
are viewed as true substitutes, even with an opera-
tional shopping center nearby. Third, any added site
value beyond the construction cost of the improve-

ments and the cost of substitute sites is ascribed to
entrepreneurial value for business decisions such as
design, tenant mix and management.

The crux of the debate between the land residual
theory and the business value component argument lies
in deciding which factor of production should receive
the excess productivity, if any, inherent in the operation
and ownership of real estate. The land residual theory
suggests that such excess productivity should run with
the land. as an immobile factor of production, whereas
Fisher and Kinnard (1990) and Fisher and Lentz (1990)
argue that it should be considered business value.

Clearly, the business value component argument
is enormously attractive to property owners facing
significant property tax burdens on land and im-
provements. Establishing even a small proportion of
total value as attributable to "business value" could
imply the potential for billions of dollars of property
tax appeal cases.

In this paper, we attempt to explain why after
entrepreneurial profits are captured, excess produc-
tivity becomes logically attached to the land, despite
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I

the strong temptation to assign such value elsewhere.
We argue that all land valuation includes an option
value based on the potential increase in value if
conversion to new uses is possible in the future. We
further argue that the total value of retail property in
a given geographical area is relatively constant at any
given point in time (or at least proportional to the
purchasing power in the area). Nevertheless, we note
that increasing the value of a particular area relative
to other areas is certainly possible in a world of
expanding market access and strong merchandizing.

Defining the relevant competitive market geo-
graphically will certainly change over the next
decade, to the point that the relevanl market be-
comes the nation and eventually the world. But for
now assume a simplified illustration of a market
model where significant consumer access is required
and transportation costs are non-trivial. Within a
primary geographically defined market, any increase
in retail dollar market share tied to a specific prop-
erty at one location comes at the expense of other
sites; the total values of other properties within the
competitive area are in fact lessened as a result of a
decreased option value on each competitively similar
site.' From a property tax administrator's point of
view, the total property tax collected is simply
redistributed when development occurs. The current
and future value will be higher for one or more
parcels, and lower for others, each time a new
development occurs. We should note here that this
statement is true for a given level of retail sales
potential. Changes in demographic factors such as
population, income, consumer spending proclivities,
and so on, will affect the total property values in an

area. However, for any given combination of all these
parameters, new re(ail development will simply lead
to a redistribution of the area's total real estate value.

We also argue that, regardless of one's beliefs
about the long-term persistence of entrepreneurial
value,'there is in fact little reason to "adjust" for
such value in determining the real estate value of a
shopping center.' Indeed, some degree of monopoly
attributes may run with a property and a specific
business use.' Finally, we concur with Karvel and
Patchin (1992) in making the logically consistent
observation that, in a world where "business value"
adjustments are considered correct, assessments of
negative business value are inevitable. Thus, if the
increase in value created by unusually effective
management and/or entrepreneurship is "business
value" that must be subtracted from total value to
find a "true real estate value," then any decrease in
value caused by ine((ectfve management decisions is
"negative business value" that must be added back
to the total value to find the property value. Such
assessments would, of course, lead to higher tax
burdens on the affected land and improvements than
would otherwise exist.

To clarify the context of our arguments for the
continued applicability of the land residual theory to
the case of shopping centers, as well as other prop-
erty types,° we divide our discussion into four
sections. The next section briefly outlines the "tradi-
tional" or "classical" land residual views of Ricardo
and von Thunen: Section three provides an overview
of the "business value" arguments and discusses
some of the work relating these arguments to shop-
ping centers. In the fourth section, we support our

2. Increased productivity will result in a net increase in the sum of all area property values. It is also possible to imagine an increase in the sum
of all properry values within a defined region, when the region is geographically surrounded by addrtional market potential. In this case, it is
somewhat arbitrary to define a precise geographic area as a submarket. and to presume that no leakage of the purchasing power occurs in
either direcbon With market leakage- total property values and taxes collected may actually go up in a given submarket after a new
development accurs.

In the conte+t of the new informauon technoWgy and myriad potential retail marketing and distribution methods often involving non-
stare shopping discussed by Roulec (1994). retailers at the regional- national, or even the world level compete for a given share of
purchasing power. With such a global view, the decrease in the option value in adjoining land sites would be less observable. since the
anpact of one increasingty successful retail land use is dissipated orer such a much larger and less obsenable geographic area.

3 Gearly, recent papers on this subject are correct in poinbng out that envepreneurial value can be created through the nwessary combina-
uon of creatrvity, intelligence. dikgence, and perhaps serendipity. Supenor design. aesthetics and tenant mix decisions are part of rhe
entrepreneurial conVibuuon to development value. Such value enhancing atthbutes are likely to be captured by the original owners of a
development It is our argument that such entrepreneurlat values must ukimatety do one of two things: disappear (that is, fail to persist ovar
the long run) as a result of competitwe responses, or be captured by ther creators.

4 This argument builds upon the work of George R. Karvel and Peter J Patchin (19921.

5 Monopoly attributes in a particular property create value supenor to that of similar proximate properties. Among those attributes that
create singular value for a given site are access, views, soils, permi¢ed land use, and the like.

6 The arguments made here are not exckisrvety appropriate to shopping centers, but apply to all real estate property types in general.
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argument that the land residual theory is more
appropriate than the notion of business value in the
case of shopping centers. Section five provides a
summary with conclusions.

The Traditional Land Residual Theory

The traditional view of land valuation has been
based on the notion (originally developed in an
agricultural context) that payments to land represent
"a residual, equal to the excess of revenues from the
sale of goods produced on the land over remunera-
tions to non-land factors used in production."'Thus,
each factor of production, including land, will be
paid an appropriate competitive price.

The arguments for this notion of land value can
be summarized in the following simple model. First,
the value of the land. V, is a function, (of the
amount of rent, r, that can be charged per period of
time, t:

V = /(r,J.

Next, the rent that can be charged per unit of
land per unit of time can be seen as the "residual"
value of net site productivity, P. per unit of land, f,
per period of time, t, less transportation costs, TC.
over distance to the market, d:

Transportation costs are an increasing function of
distance, where distance might be measured to one
or more economic market centers. Site productivity
depends on gross sales, which are affected by
Inerchandizing efforts, the cost of goods sold,
operating costs, and the "normal" or "expected" level
of profit. Sales are partially dependent on the total
sum of all the distances to all the potential customers
in the area.eSales are also dependent on the dis-
tances from all potential customers to competitors. At
any given point in time, sales within a competitive
area are deemed to be fixed, although defining the
relevant competitive area will clearly be more
difficult in the llst century.'As one location becomes
more productive in terms of sales per unit of space
per unit of time, it does so to the detriment of one or
more other sites. Such changes in productivity affect
the amount of rent that can be charged, which in
turn affects the value of the land.1e

In addition, however, we should recognize that
the value of land is not limited to the value of its
current use. Further, the total value of land includes
an "option component" reflecting the value of the
option to convert the land to a different use in the
future. This option is best seen as an American
option with an infinite life, and with an exercise
price equal to the cost of conversion. Thus, with all

f11

R„ = P„ ` TC(dl. [2)

7. See Mills (1972). p. 40. Classic economic theory suggests that the residual value of land is dependent on site productivity and v'ansporta-
tion costs. The beginnings of classical rent theory are associated with Ricardo and von Thunen, whose views are explained in a succinct
manner by Mills (19721 and are briefly summarized below. Ricardo (1891) recognized differences in productivity inherent in locauan as a
result of weather or soil ferulity. Mills describes Ricardo's notion as the idea'that land rent is a residual. equal to the excess of revenues
from the sale of goods produced on the land over remunerations to non-land factors used in production.' (p. 401 and then explains Ricardo's
argument as follows.

Given parcels of land with varying degrees of praductivity, potential users of the land will begin with the land best suited for that
purpose and work their way down until demand is met. Prices vdll be just enough to cover the non-land costs of production on the lowest
grade lend in use, rent for that land is therefore theoretically zero. Higher grade parcels of land will command pos4ive renrs equal to the
value of their'excess producavdy' over the land in use. Wicksteed [1955[ and Wicksell f 1934-351 subsequenUy discussed the links
between the'residual'theory and the neoclassical marginal productivity theory.

Von Thunen (19661 added the cast factor of transporting goods to the market for exchange, which makes the theory far more relevant
to the case of urban economics. Here, the key issue in valuing land is not'ferulity' in the agricuttural sense, but rather overall productivity or
utllity of any type. The rental price of land became a function of the praductiviry of a given site and the cost of vensporting goods to the
market. One could have argued instead rhat the price af land was merely an exogenous factor in the price of any goods produced an me
land, but such an argument would ignore the competitae market for substitutable land. In such a market. land rents wdl be drrven toward
the markecclearing price.

Roulac (1994) has more recently argued [hat electronic shopping trends are in some cases eliminating the need for a trip to the mall,
creating a situation where transportaoan costs are driven towards zero, and consumer access becomes less important than before. Such
an effect Battens out tne slope of the bid rent or value function described below For such retailing modes that are essentially warehouse
centers, access m efficient distribution would be a dominant fector in the site value determinauon, as opposed to consumer access.

B. One cauld view the sum of all the distances to al potential customers in a gravity model framework. Gravity models can weigh muRiple and
potentially campeung attracuons in a framework that sums travel distances or umes from any location of interest.

9. The sales of any parucular retail outlet wiG be affected by both agglomerative economies and competiwe effects. For any particular outlet.
[he location decision will depend in part upon an effort to optimize the tradeaff between the two.

10. Increased productivity of land due to technalogical differences affecting most land uses would allow greater rent at all dis[ances away from
the market centers. These types of changes in productmty are assumed to be relatn/ely stable over time.

iialPla}fn'14J:.'^^L^.-a^T<iR:i^RNJyE.'i.'yrw'iu r• :.i -f! ,1 ^ -.i , l:: 1f ^i^F 1 ^^i^ : ': t ^4 -.1[.: _ iv ` . t:ttnv.nl AfL•:i'R`1'L!d'R.^7C7v1^'^®
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other things equal, land that can be converted to
other uses has a greater option value. Clearly, the
option value also varies positively with the probabil-
ity and magnitude of upside use opportunities, and
varies negatively with such constraints on these
opportunities as regulation, building codes, and so
forth." Equation I can be broken into two compo-
nents, where r is broken down into the expected
current use rental stream, cr, and potential future
rent from new uses, fr:'=

Current Future
Use Value Use Value

V= l(crJ + ff/rJ, (3)

The Business Value Argument
Realty versus Personalty and Intangibles
It is an accepted appraisal principle that the value
assigned to an appraised property should relate
solely to the value of the real estate itself, and should
exclude the value of personal property or intangible
property. This principle has led to the argument that
segregating the "business value" of various proper-
ties from the total value of such properties is neces-
sary to find the correct value of the real property
itself. Otherwise, according to this argument, prop-
erty assessments for tax purposes may overstate true
real estate values and lead to excessive taxes on
those properties. As Fisher and Kinnard (1990)
argue:

The tangible personal property and intangible
components must be separated from the real
property component of an operating property. In
many instances the separation and measurement
of the values of individual components of
operating properties is admittedly difficult.
Nevertheless, that difficulty does not constitute an
excuse for ignoring the issue. It must be ad-

dressed directly and in a straightforward fashion.
The business enterprise valuation approach is one
way of doing so.

Karvel and Patchin (1992) also address the
business value issue, and state, "An appraiser's
obligation is clear. To the extent that business or
going-concern value exists, it sllould be recognized
as a value separate and distinct from the value of the
real property with which it is associated." They go
on to cite a recent state court decision that succinctly
sums up the appraisal problem; "The key is whether
the (income) value is appended to the property, and
is thus transferable with the property, or whether it
is, in effect, independent of the property so that the
(income) value either stays with the seller or dissi-
pates upon sale."'r

It should be noted that the argument for separat-
ing business value obviously exists when an ap-
praisal includes a going-concern value as part of a
total appraisal, but such going-concern value should
be based on the net expected profitability of the
business entity given that a competitive rent is
already paid."There is no reason to expect any
business value component would be passed on to the
owner of the real estate, beyond the competitive rent
that is paid.

The Development Cost Argument as It Relates
to Shopping Centers

One argument advanced by business value propo-
nents for the separation of value into land, improve-
ments and business value is that the real estate (land
and improvements) value should be equal to the cost
of developing a similar structure on nearby land.
This argument is flawed in at least two or three
ways. It fails to recognize the interdependency of
similar land uses in terms of dividing or capturing

11. For further developmert of the relauonship between call options and land values see Gelmer, Riddiough and Strajanovic (1995j. which builds
upon rhe classical work of Tivnan (1965j and the more recent work of Capozza and Li (1994).

12. The funccion. I. may be different with respect to dscount rates for the current use value and future option value based on perceived risk.
This luncucn essentielly requires a discount rate based on the expected riskiness af the returns from time 0 ta the time that conversion may
occur, along with periodic esumates of the returns from the current use period. The future use value also requires recurn and risk
estimaces. Clearly, the patenual conversion dates must be consistent between both value components, and part of the uncertainty which
affects the discount rates used is the potential conversion date.

13. JMB rxnup Trust N v. eoard of Review of the Village of Greendale et al.. Wisconsin Court of Appeals. Oistnct 1, July 23. 1992. No. 96
2546. p. 17.

14. In the case where an assignable long•term lease is below rhe competrtive'market' rent level, there will be a cemporary windfall benefit m the
business owner, which could positively anect the value of the business, to the detriment of the land value. This effect is simAar to entrepre-
neurial values in that they should be captured by those parGes creating or locking intn the'value' In the long run, competitive rents are
presumed in this analysis.

ai^.Qi:W :f 3:?-^2 :4 1 _v`-u, - v.y ^ . ^9Z-r^ . 11 :Ae
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shares of a fixed total market at a given point in
time. First, the existence of an operational shopping
center will lower the option value on adjacent land,
thus lowering the total value of the adjacent site.
Therefore, the two parcels would not be equivalent
substitutes with similar potential (or productivity.
Second, due to the obvious reduction in uncertainty
for a fully operational site as opposed to raw land,
the riearby land requires a much higher discount rate
for any similar expected productivity, thus leading to
a lower land value (although similar productivity
levels are unlikely once a new shopping center
further dilutes the market). Thus, the two sites are
not similar substitutes, even if physically adjacent
and identical in all respects, whenever one site is
already operational. Third, albeit a minor point, the
pragmatics of a new competitive retail venture in the
same vicinity are questionable. Major investments in
traffic management might be required, and strong
political opposition is probable.

Hotels and Shopping Centers
The hotel is perhaps the most frequent property type
for which the existence of a business value compo-
nent is argued. Rushmore (1987) has stated:

The business component of a hotel's income
stream accounts for the fact that a lodging facility
is a labor-intensive, retail-type activity that
depends upon customer acceptance and highly
specialized management skills. In contrast to an
apartment or office building where tenants sign
leases for one or more years, a hotel experiences a
complete turnover of patronage every two to four
days... Another facet of business value is the
tienefit that accrues from association with a
recognized hotel company through either a
franchise or management contract affiliation.
Chain hotels generally out-perform independents
and the added value created by increased profits
is exclusively business-related.

Both Fisher and Kinnard (1990) and Fisher and
Lentz (1990) cite the above statement and argue that
the same logic should apply to retail shopping
centers. However, when one dissects the logic, there
are certain presumptions necessary to create a
separate business value component for a hotel

property appraisal. These presumptions include: (1)
that excess profits might persist for some types of
hotels, (2) that such excess profits on hotel-related
business are not completely captured by the business
owners, but rather are paid to the land owner, and/
or (3) that some hotel operators can pay more in rent
than others, and an owner is sitnply lucky to happen
to have negotiated a deal with such an operator.
Each of these points will be dealt with in turn.

For excess profits to persist in the long run is
similar to the notion of an entrepreneurial value not
captured by the originator of such value. In competi-
tive markets, any advantages, be they related to
reputation, technological advantages, marketing
techniques, or others, are captured to the extent
possible through the separate business entity value,
when such entities are transferred. Excess profits are
dissipated by higher business entity values. The early
1980s leveraged buy-out frenzy of corporate America
certainly demonstrated how the market attempts to
discover and capture such excess profits.

If some hotels (such as parent-owned chains) are
successful in developing a more successful hotel
operation formula, with temporary excess profits due
to entrepreneurial abilities, they will attempt to
capture some of the present value of this excess in
the form of franchise fees or royalties. The hotel
investor should be able to receive a risk-adjusted
return related to the potential hotel chain-related
profits priced in such a manner that it considers the
life cycle and needs of the parent hotel chain.'s There
is no reason to presume that any excess profits, be
they temporary or not, will be paid in the form of
excess market rent for the use at a site. It is only
logical to assume that all business owners will pay
the minimum rent necessary to capture a site (outbid
other less profitable users) and no more.

Some hotel operators may pay more rent than
others. A hotel chain in a growth mode, possibly
with some competitive advantages, may decide to
pay more than other hotels presuming they have
sufficient working capital. If they are extremely
unusual (perhaps new to the industry) it might turn
out to be a "lucky" deal for the owner of the real
property, relative to most other more dominant

15. For exampte, a newer chain gans many benefic5 from discaunung the franchise fees or reyahy fees simply to gain faster grrnvN and grearar
market share in the future. An older mature chain is less likely to want to make such irade-ofrs, and will attempe to more fully capture all
cham-related economies or advantages.
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tenant types. But, over the long run, other new hotel
operators will seek out and likely acquire these same
competitive advantages, which, if they result in
greater productivity with respect to the use of a site,
will result in the ability to pay more rent. When the
marginal hotel (or any user of land) owner has the
ability to pay more rent, this higher rent will eventu-
ally become the market rent necessary to secure the
right to use the site. All such users of land will then
have to be at least as productive to bid on the site,
and the higher rent will no longer be attributable to
luck but market competition. Hotels that cannot pay
the new, higher market rents simply will not survive
in the long run.

We do not disagree with the belief expressed by
Fisher and Kinnard (1990) and Fisher and Lentz
(1990) that analyzing the issue of value separation
with respect to hotels can be instructive to those
attempting to determine the extent (if any) to which
business value arguments should be applied to
shopping centers. Rather, it appears that the hotel
valuation issue provides an illuminating insight into
why their means of differentiating between manage-
ment or business value and property value are
flawed. "Hotels, such as the Marriott, saw that their
real expertise was in hotel management. They could
profit by managing hotels and renting the property
on a master lease from investors. To the extent that
the Marriott, or any other manager, could make more
profits than others, after paying market rents, they
have pulled a business value from the income off of
the property."'6However, this excess profitability to
the manager, which is a result of outperforming
other managers in revenue generation and/or cost
efficiencies, need not be reflected in a competitor-
driven market-based rent. That is, there is no reason
to suspect that the excess profitability encourages a
business manager to pay above-market rents. This, in
turn, means that there is no need to adjust the value
of the land for any business value.

1

Empirical Testing for Business Value

The argument for the existence of business enterprise
value has not been limited to theoretical justifica-
tions. Fisher and Lentz (1990) provide an empirical
test seeking to establish an estimate of the business

16. Anonymous reviewer [omment an an earlier draft.

value component of a shopping center in which they
regress the log of total rents per square foot on three
series of independent variables- Each of these series
includes a dummy variable indicating whether the
lease in question is a renewal. Fisher and Lentz find
a positive relationship between the "renewal"
dummy variable and rent levels; and interpret this
relationship as being attributable to business value.

However, as Karvel and Patchin (1992) point out,
there are other possible explanations for such a
"renewal premium." They argue, "It is just as likely
that renewed leases for successful businesses repre-
sent the market rate and initial leases are offered at a
discount to encourage new enterprises to locate in a
particular mall."

This argument seems sensible for several rea-
sons. First, moving has both direct and indirect costs
associated with it, and one would be hard-pressed to
argue that such costs result only from the loss of
"business value." There are various transactions
costs associated with negotiating a lease and moving
to a new location. Tenants are highly motivated to
stay in a place where they have familiar patterns of
working with customers, suppliers and employees.
There are also direct costs associated with moving.
Finally, there is the opportunity cost of lost business,
certainly during the move and possibly afterwards,
depending on the wisdom of the relocation choice.

One might argue that such lost business repre-
sents only the disappearance.of "excess" store profit-
ability attributable to the entrepreneurial and manage-
ment skill of the owners of the mall with which the
store currently has a lease. However, there are prob-
lems with that argument as well. For instance, it
would be difficult to classify the loss of business
during a move as the loss of "excess" profits. It could,
instead, reflect the loss of quite ordinary profits
associated with running the store. (In fact, during the
course of the move, one ordinarily would expect not
only the temporary disappearance of profits, but also
an outright loss based on the continuation of at least
some fixed operating expenses.)

Also, potential loss of business after a move
might reflect relative disadvantages of location per
se, rather than differential managerial abilities. The
value of location itself is as certainly a part of real
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eetate value as is the value of bricks and mortar or
management approach. Some lost business might
also be expected due to the fact that the clientele that
was built up over a period of time in the previous
location cannot be replaced without considerable
time, effort and expense. And, we are still faced with
the existence of transactions costs and direct moving

costs.
Thus, whether one thinks of the apparent gap

between renewals and new tenants as the equilibrium
differential necessary to provide an incentive to pro-
spective new tenants, or simply as taking advantage of
the costs of moving and the value of existing relation-
ships to an existing tenant, there are clearly non-
business value-related reasons for the gap to exist. In
the absence of a business value component, we would
expect that in equilibrium the size of this gap should
equal the present value of direct and indirect costs of
relocation. There are actually two equilibrium rent
levels in the market at all times-one for existing
tenants and one for prospective new tenants."

In a parallel context, one might consider the
residential leasing market. The offer of "one month's
free rent" or "three months reduced rent" is a
relatively common incentive. However, this incentive
is provided far more frequently to new tenants than
to existing tenants considering renewal. Particularly
in the case of the majority of renters, who do not
operate any retail business out of their homes, it
seems probable that such differential policies have
little to do with any "business enterprise value"
associated with remaining in a particular apartment
complex. Rather, these policies reflect the fact that
moving involves both direct dollar costs and oppor-
tunity costs (in this case time rather than sales).

The Case for the Land Residual
Theory
The Development Option

As outlined above, all land prices should include an
option value based on the potential increase in value

if conversion to new uses u pi!d>:'•-Ir a. •i" I.:.

For instance, a potential bu^er o. .r parct•l :li :.: ..

almost certainly be willing to pa}• m.ore tc: :. c1

of land that is, or is deemed likelc to becon,:•. _,•ned

for the purpose the buyer deaire; And cei:,i•>
paribus, the value of the larld to ^he l oient„! r

increases as the odds of a favorable zoning ,1i,: ,-sum
improve. The reason is that rhe I,+nd in quest+.,:
holds a value beyond that irnplied hy i. prest• •:;c•
with the additional value represeniing ttle valuo nf
the conversion option.

If these options are properly priced, then the
total value of retail property within a given marKei
area will be relatively constant at any given point in
time. So, to the extent that some properly locanen
captures a larger market share of the retail dol;ar, or
gains an early foothold, the value of other propcrties
within the competitive area will fall.'a

Thus, to argue that the "true reai estate value•• of
a completed and successful shopping center site is
no more than that of.a similar undeveloped nearby
parcel, plus the "bricks and mortar'• value of inr
provements, ignores the fact that the retail potential
of alternative sites has been lessened by any given
development, and that those sites are therefore worth
less if placed into the same land use. To the extent
that retail land use produces the greatest productivity
per unit of space in the area in question, the alrerna-
tive land parcels will actually become worth less
than before.

An example of this can be seen in the case of
developers fighting to be the first into a new market
area. If, for instance, a given area comes to be seen
as a prime location for a shopping mall, developets
will "race" to put together a complete package of
financing, permits, etc. Once one developer has won
this race, the other project may well be called off as
the other developer (or his/her prospective sources
of financing) faces the reality that, while the area
had the potential to provide a lucrative market for
one shopping center, it cannot possibly hope to
support two. At this point, the value of the second

17. In an academic context. this might be compared to the often-observed dinerence between rhe salares of cument and prospecuve facWtv
members having raughly equal track records. The vanous costs and nsks associated with making a move from an exlsnng 'comfortable"
situation require that, in order to lure new facufty members, a school must offer such prospecis a somewhat greater salary than is requved
to keep equally desirable scholars an board.

18. Again we recognize that relevant geographic areas will expand greatly as we enter a technofogicaliy advanced retail age, and that 2 will
become more difficult to associate increased productivity for one site wirh decr•eased productiwty at another site Nevertheless. there is nniy
so much productivity and spending power in the nation or warrd at one point in time, and with an excess capacity of retail systems. gains in
one business must come from declines in another business.
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erty taxes on the real estate will be inadvertently
bi,ised upward, and that a center's business value
ought to be subtracted from its overall value in
assessing taxable real estate value.

We believe otherwise. We question the assump-
tion that the observed discrepancy between lease
retrewals and new leases in retail shopping malls can
he explained only by the presence of a business
value in these malls. We argue instead that the
variaus costs of moving and the value of existing
business relationships create an incentive for existing
tenants to stay where they are. This incentive to stay
allows malls to charge more for renewals, but creates
Ilte need for malls wanting new tenants to provide
offsetting inducements for relocation.

We argue further that the total value of retail
property (or potential retail property) in a given
market area should be relatively constant at a given
point in time, although we note that the appropriate
geographic area of competition is rapidly expanding
because of both electronic marketing and global
travellers. As long as economic productivity expands
and corresponding future retail demand increases, all
land legally permitted to address retail uses will
contain an option value, based on the potential for
development for future uses. To the extent that
development occurs, the option value of surrounding
land within the same market area, which would
otherwise be best suited to that same use, is reduced.
Also, to the extent that a new shopping mall takes
business away from an existing mall, the value of the
existing mall falls. Thus, land values would be
redistributed; total land value within a given relevant
geographic tnarket need not change unless economic
productivity in general has changed.

We are, in the final analysis, unconvinced that
there is any need to adjust the real estate value
assessments of retail shoppfng malls for their "entre-
preneurial values." And, we hasten to remind owners
that a business value concept, applied across the
board, would of necessity include the possibility of
negative business values. Assessors might well be
inclined to argue that in many cases poor business
judgment has rendered a property's market below the
level implied by its pure real estate value, and to
adjust appraisals accordingly. In an overbuilt market
like that of the 1990s, owners would be well advised
to leave entrepreneurial values alone.

. ..; •^r.s^,: ^ ' a,.•r:+^"s%i^`^s+
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This cause and matter came on to be considered by the Board of Tax

Appeals upon a notice of appeal filed herein by the Jefferson Area Local School

District Board of Education ("BOE") from a decision of the Ashtabula County Board

of Revision ("BOR").
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The record before us consists of the notice of appeal and the statutory

transcript ("S.T.") certified by the Ashtabula County Auditor ("auditor"). No party

appeared at the hearing scheduled before this board.

The subject property consists of 13.350 acres improved with a one-story

commercial structure, built in 1957, and a garage.l The subject is located in the Dorset

Township/Jefferson Schools taxing district, Ashtabula County, Ohio. The subject

parcel has been assigned permanent parcel number 16-016-10-047-00.

The values of the subject parcel for 2004, as originally assigned by the

auditor, are as follows:

Parcel 16-016-10-047-00 TRUE VALUE TAXABLE VALUE
LAND $26,700 $9,350
BLDG $42,400 $14,840
TOTAL $69,100 $24,190

After the BOE filed a complaint against the valuation of the subject

property based upon a recent sale of the property for $200,000, the BOR determined

the true and taxable values of the subject property for tax year 2004 should remain

unchanged from the auditor's original valuation.

The BOE requests that the subject property's total true valuation be

increased to $200,000 based on the sale of the subject property on February 18, 2005

to appellee JP Molding Services, Inc. ("JP").

At hearing before the BOR, the BOE presented a copy of a conveyance

fee statement evidencing that the subject property was sold from Mr. and Mrs. Dmek

' It appears that there are also two mobile homes used as offices, which are not valued on the property record
card. S.T. Ex. C.

2
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to JP for $200,000 on February 18, 2005. S.T. at Ex. B. Mr. Richard Mole, CPA,

appeared and testified before the BOR on behalf of Mr. and Mrs. Drnek, the subject's

former owners, about the sale of the property. S.T. at Ex. D.

We begin our review of the evidence by noting that a party who asserts a

right to an increase or decrease in the value of real property has the burden to prove its

right to the value asserted. Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision

(1994), 68 Ohio St.3d 336; Crow v. Cuyahoga Cty. Bd. of Revision (1990), 50 Ohio

St.3d 55; Mentor Exempted Village Bd. ofEdn. v. Lake Cty. Bd. ofRevision (1988), 37

Ohio St.3d 318. Consequently, it is incumbent upon an appellant challenging the

decision of the board of revision to come forward and offer evidence that demonstrates

its right to the value sought. Cleveland Bd. of Edn., supra; Springfield Local Bd. of

Edn. v. Summit Cty. Bd. ofRevision (1994), 68 Ohio St.3d 493.

It is not enough, however, to simply come forward with some evidence

of value. Neither is it sufficient to grant the requested increase or decrease merely

because no evidence is adduced in contradiction to the claim. Western Industries, Inc.

v. Hamilton Cty. Bd. of Revision (1960), 170 Ohio St. 340. In short, there is a burden

of persuasion that rests with the appellant to convince this board that the appellant is

entitled to the value which it seeks. Cincinnati School Bd. of Edn. v. Hamilton Cty.

Bd. of Revision (1997), 78 Ohio St.3d 325. Once the appellant presents competent and

probative evidence of value, other parties asserting a different value then have the

corresponding burden of providing evidence that rebuts appellant's evidence of value.

Springfield Local Bd. of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d
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493. Accordingly, this board must proceed to exanvne the available record and to

deterniine value based upon the evidence before it. Coventry Towers, Inc. v.

Strongsville (1985), 18 Ohio St.3d 120; Clark v. Glander (1949), 151 Ohio St. 229. hi

so doing, we will deternune the weight and credibility to be accorded to the evidence

presented. Cardinal Fed. S. & L. Assn. v. Cuyahoga Cty. Bd. of Revision (1975), 44

Ohio St.2d 13.

Because the parties have elected to waive hearing before this board, itis

particularly important for this board to review the existing record consistent with the

Supreme Court's decision in Black v. Cuyahoga Cty. Bd. of Revision (1985), 16 Ohio

St.3d 11:

"The requirements of R.C.' 5717.05, as interpreted by
Cleveland [v. Bd of Revision (1953), 96 Ohio App. 483],
establish that the common pleas court has a duty on appeal to
independently weigh and evaluate the evidence properly
before it. The court is then required to make an independent
determination conceming the valuation of the property at
issue. The court's review of the evidence should be thorough
and comprehensive, and should ensure that its formal
deternvnation is more than a mere rubber stamping of the
board of revision's determination. ***." Id. at 13-14.

See, also, Columbus Bd. ofEdn. v. Franklin Cty. Bd ofRevision (1996), 76 Ohio St.3d

13, 15, 1996-Ohio-432 ("We find that the BTA in this case is required to meet the

standard enunciated in Black. Thus, if the only evidence before the BTA is the

statutory transcript from the board of revision, the BTA must make its own

independent judgment based on its weighing of the evidence contained in that

transcript.").

4
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Before the BOR, the BOE presented evidence of a sale involving the

subject property roughly fourteen months after tax lien date. Based on our review of

the record below, there is no evidence to demonstrate that the sale of the property was

not arm's length in nature.

This board has previously held that a copy of a real property conveyance

fee statement, not otherwise controverted, is competent and probative evidence of

value in an arm's-length sale. See, e.g., Bounds v. Butler Cty. Bd. ofRevision (Aug. 7,

1992), BTA No. 1990-M-838, unreported; Clearview Bd. of Edn. v. Lorain Cty. Bd. of

Revision (May 1, 1998), BTA No. 1996-M-1192, unreported; Princeton City School

District v. Butler Cty. Bd. of Revision (May 8, 1992), BTA No. 1990-C-820,

urireported (holding that once a deed or conveyance fee statement is introduced into

evidence, the opposing party must introduce sufficient evidence to overcome the

presumption that arises that the sales price is the true value of the property).

The Ohio Supreme Court has consistently held that when property has

been the subject of a recent arm's-length sale between a willing buyer and a willing

seller, the sale price of the property shall be the true value for taxation purposes.

Berea City School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision, 106 Ohio St.3d

269, 271-272, 2005-Ohio-4979; Zazworsky v. Licking Cty. Bd. of Revision (1991), 61

Ohio St.3d 604; Hilliard City School Bd. of Edn. v. Franklin Cty. Bd. of Revision

(1990), 53 Ohio St.3d 57; Conalco v. Bd. of Revision (1977), 50 Ohio St.2d 129, at the

syllabus; State ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175 Ohio St.

410.

5
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We can find nothing in the record that would lead us to otherwise

conclude that the February 18, 2005 sale was not arm's length. In Walters v. Knox

Cty. Bd. ofRevision (1989), 47 Ohio St.3d 23, the court defined an arm's-length sale to

be one that "encompasses bidding and negotiation in the open market between a ready,

willing and able buyer, and a ready, willing and able seller, both being mentally

competent, and neither acting under coercion." In short, the court found an arm's-

length sale to be characterized by these elements: "it is voluntary, i.e., without

compulsion or duress; it generally takes place in an open market; and the parties act in

their own self interest." Id. at 25.

Before the BOR, Mr. Mole, CPA of the subject's former owner, testified

that JP purchased the entire business located on the subject property for $1,500,000,

and that he (Mr. Mole) allocated $200,000 of the purchase price to the sale of the real

property. Mr. Mole further testified that the $200,000 allocation of the sale price of

the business "was acceptable to both parties." S.T. Ex. D. Mr. Mole also presented a

copy of an appraisal report, with an "as of' date of November 6, 2004, prepared by Mr.

Raymond J. Samniartino of Sammartino Appraisal Services for KeyBank.2 S.T. Ex. B.

In the report the appraiser opines to a value of $164,000, which was offered by Mr.

Mole as an altemative to the sale price of $200,000.

When asked why he didn't utilize the appraised value as detemnined by

Mr. Sammartino for purposes of his allocation, Mr. Mole testified:

z Mr. Mole testified that KeyBank "needed it [the appraisal] in order to finance JP Molding." S.T. Ex. D,
explanation added.

6
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"Because basically we're allocating for accounting purposes and
for depreciation purposes 1.5 million dollars." S.T. Ex. D.

In reviewing the record before us, it is clear that the BOE satisfied its

burden of establishing the presumption when it presented the conveyance fee statement

to the BOR. The sale carried with it the rebuttable presumption that the sale is arm's

length. The burden then shifted to JP to rebut the presumption, which it failed to do.

Therefore, because of the presumption afforded to the arm's-length sale of the subject,

it is unnecessary for this board to consider any other evidence that the subject's

valuation should be anything other than the sale price.

Even if we were to consider the appraisal report offered by Mr. Mole, we

would find that it does not constitute competent and probative evidence of value. We

have previously observed that an appraisal represents only one particular moment in

time. Meyer v. Shelby Cly. Bd. of Revision (Feb. 9, 1996), BTA No. 1994-K-1040,

unreported. In a leading treatise in the area of real estate valuation, The Appraisal of

Real Estate (12th Ed. 2001), it is stated:

"The date of the value estimate must be specified because the
forces that infiuence real property value are constantly changing.
Although conditions observed at the time of the appraisal may
persist for a considerable time after that date, an estimate of
value is considered valid only for the exact date specified.
Market value is generally seen as a reflection of market
participants' perceptions of future economic conditions. These
perceptions are based on market evidence at a specific point in
time. Value influences reflect economic conditions at a
particular time, and sudden changes in business and real estate
markets can dramatically influence value ***." Id. at 53, 54.

7
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The Supreme Court referenced the board's citation of a similar passage

from The Appraisal of Real Estate ( 10`h Ed. 1992) in Freshwater v. Belmont Cty. Bd.

ofRevision ( 1997), 80 Ohio St.3d 26, 29. The court then held:

"R.C. 5715.19(D) requires that the deternrination of a complaint
filed for a particular tax year `shall relate back to the date when
the lien for taxes *** for the current year attached.' R.C. 323.11
provides that the lien for real estate taxes is the first day of
January. Likewise, R.C. 5715.01, which authorizes the Tax
Commissioner to direct and supervise the assessment for taxation
of all real property, provides that `the conunissioner shall neither
adopt nor enforce any rule that requires true value for any tax year
to be any value other than the true value in money on the tax lien
date of such tax year ***.' Thus, the first day of January of the
tax year in question is the crucial valuation date for tax
assessment purposes. Olmsted Falls Village Assn. v. Cuyahoga
Cty. Bd. afRevision (1996), 75 Ohio St.3d 552, ***.

"The essence of an assessment is that it fixes the value based
upon facts as they exist at a certain point in time. Becker's [the
appraiser] approach to valuation was not based upon the facts as
they existed as of January 1, 1994, the tax lien date. Becker's
appraisals were based upon facts as they existed on December 30,
1991 and April 5, 1996, the dates of his appraisals. Evidence of
the valuation as of these two dates is not evidence of the valuation
as of January 1, 1994. The real estate market may rise, fall, or
stay constant between any two dates, and the assumption that a
change in valuation between two given dates is constant and
uniform, without proof, may properly be rejected by the finder of
fact. The BTA may accept all, part, or none of the testimony
presented to it by an expert. Witt Co. v. Hamilton Cty. Bd. of
Revision (1991), 61 Ohio St.3d 155 ***. In this case, the BTA
chose not to accept Becker's valuation, and we agree." Id. at 29-
30.

Mr. Sammartino did not testify either before the BOR or before this

board, so there is no testimony regarding value as of the tax lien date. The written

appraisal report expresses a value for the property for other than the tax lien date.

8
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Therefore, absent the arm's-length sale before us, the appraisal could not be construed

as evidence upon which to conclude value as of tax lien date.

Beyond the appraisal report, Mr. Mole fails to provide any evidence to

suggest that the sale is too remote from tax lien date to be considered competent and

probative evidence of value.3

Further, Mr. Mole testified that the previous owners acquired the subject

for $90,000 in 1996 and subsequently made improvements to the subject totaling "[a]t

least a couple hundred thousand dollars." S.T. Ex.D.

We therefore hold that JP failed to rebut the presumption against it. The

BOE met its assigned burden of persuasion as to the value of the property. The subject

property was sold in an arm's-length sale on February 18, 2005, for an amount which

we find, based on the uncontroverted evidence presented, to accurately reflect the true

value thereof. Berea City School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision,

supra.

Upon consideration of the existing record and the applicable law, the

Board of Tax Appeals finds and determines from the preponderance of the evidence

the value of the subject property as of January 1, 2004 to be:

Parcel 16-016-10-047-00 TRUE VALUE TAXABLE VALUE
LAND $ 26,700 $ 9,350*
BLDG $173,300 $60,650*
TOTAL
*rounded

$200,000 $70,000

3 As we review the hearing transcript from below it appears that at least one of the members of the BOR was
concemed about the remoteness of the sale. S.T. Ex. D. However, there is no evidence in the record below to
suggest that there was any change in the market or the subject property between tax lien date and the time of sale
that would rebut the sales price as being the best evidence of value.

9
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It is the decision and order of the Board of Tax Appeals that the

Ashtabula County Auditor shall list and assess the subject property in confomiity with

this decision.

ohiosearchkeybta
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This cause and matter comes to be considered by the Board of Tax

Appeals upon a notice of appeal filed by appellant, Worthington City Schools Board

of Education ("BOE"), on November 4, 2004 from a decision, mailed October 20,

2004, of the Franklin County Board of Revision ("BOR").

The subject property is located in the city of Columbus, Worthington

City Schools taxing district of Franklin County, Ohio, and is further identified as

parcel no. 610-204659. The Franklin County Auditor found the true and taxable

values of the subject property for tax year 2003 to be as follows:

Parcel No. 610-204659
True Value Taxable Value

Land $ 333,100 $ 116,590
Building $ 207,000 $ 72,450
Total $ 540,100 $ 189,040

Upon consideration of the complaint filed by the BOE and the testimony

and other evidence presented at the hearing before that body, the BOR increased the

true and taxable values of the subject property for tax year 2003 as follows:

Parcel No. 610-204659
True Value Taxable Value

Land $ 333,100 $ 116,590
Building $ 331,900 $ 116,170
Total $ 665,000 $ 232,760

Through its notice of appeal, the BOE claims that the BOR's values

should be increased to reflect a sale of the subject property taking place on or about

July 31, 2003, which would have the effect of increasing the value of the subject

property from $665,000 to the sale price of $1,200,000.
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The matter was submitted to the Board of Tax Appeals pursuant to R.C.

5717.01 upon the notice of appeal, the statatory transcript certified by the Franklin

County Auditor as secretary of the BOR, and the testimony and other evidence

submitted at the hearing before this board. At the hearing before the BOR, the BOE

presented documents reflecting the transfer of the property, the general warranty deed

and the conveyance fee statement. The property owner presented the testimony of

Mr. James L. Murr, a certified real estate appraiser, as well as the testimony of Mr.

Tony Werner and W. Randy Ward. Mr. Werner and Mr. Ward have individual

ownership interests in the subject property and are the principal shareholders of Ward

& Werner, Inc., a third titled owner. At the hearing before this board, the BOE

introduced the settlement statements from the property sale. The property owner

presented the testimony of Mr. Ward and introduced the real estate purchase contract.

The subject property contains approximately 3.308 acres and fronts on

Smokey Row Road in Franklin County. The property is improved with an eight-bay,

self-serve car wash and 81 self-storage units divided among three buildings. The car

wash and storage units were constructed in 1989.

The current owners purchased the subject property on or about July 31,

2003 for a purchase price of $1,200,000. According to testimony presented both

before the BOR and before this board, the subject property had not been listed for

sale. The current owners approached the prior owner regarding their interest in

purchasing the car wash. The prior owner established a price and the sale resulted.
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According to the testimony presented, the prior owner's sale price was firm and

supported by the property's historical financial reports. H.R., at 11.

The BOE claims that the subject property should be valued for tax

purposes at the sales price. As the proponent of change, the BOE has the burden to

prove the right to the value it asserts. Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of

Revision (1994), 68 Ohio St.3d 336; Crow v. Cuyahoga Cty. Bd of Revision (1990),

50 Ohio St.3d 55; Mentor Exempted Village Bd. of Edn. v. Lake Cty. Bd. of Revision

(1988), 37 Ohio St.3d 318. It is incumbent upon an appellant challenging the decision

of a board of revision to come forward and offer evidence which demonstrates its

right to the value sought. Cleveland Bd of Edn., supra; Springfi'eld Local Bd. of Edn.

v. Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d 493. Once an appellant has

presented competent and probative evidence of true value, other parties asserting a

different value then have a corresponding burden of providing rebuttal to the

appellant's evidence. Springfield Local Bd. of Edn., supra; Mentor Exempted Village

Bd. of Edn., supra.

The BOE contends that the property was subject to a valid, recent

arm's-length sale when the current owners purchased the property in July 2003. As

such, the BOE claims that the price received was the best evidence of the value of the

subject property as of January 1, 2003. The BOE's claim is supported by Berea City

School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision, 106 Ohio St.3d 269, 2005-

Ohio-4979. In that case, the Ohio Supreme Court reaffirmed its earlier holdings
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finding a recent arm's-length sale is the best evidence of the "true value in money" for

ad valorem tax purposes.

"An ann's-length sale is characterized by these elements: it is voluntary,

i.e., without compulsion or duress; it generally takes place in an open market; and the

parties act in their own self-interest." Walters v. Knox Cty. Bd. of Revision (1989), 47

Ohio St.3d 23, 25. Both before the BOR and before this board, the owners have

brought forth testimony intending to support a finding that their purchase did not meet

the elements that characterize an arm's-length sale. The owners essentially claim that

the sale price was not indicative of value because the property was not subject to an

"open market" sale and because the owners purchased two on-going businesses

located within the property and, therefore, purchased not only realty and personalty,

but also a "going concern" which must be evaluated separately from the realty

involved.

This board has carefully considered the testimony presented both before

the BOR and before this board. Based upon that testimony, we conclude that the sale

of the property is a valid indicator of value.

In Pingue v. Franklin County Bd. ofRevision (1999), 87 Ohio St. 3d 62,

the Ohio Supreme Court held:

"R.C. 5713.03 requires that the auditor, when
determining the true value of any tract, lot, or parcel of
real estate, shall consider the sale price as the true value
for taxation purposes if the property has been the subject
of an arm's-length sale between a willing seller and a
willing buyer within a reasonable length of time, either
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before or after the tax lien date. Furthermore, this court
has repeatedly held that an actual, recent sale of property
in an arm's-length transaction is the best evidence of its
`true value in money.' Columbus Bd. of Edn. v.
Fountain Square Assoc., Ltd. (1984), 9 Ohio St. 3d 218,
219, ***; Consol. Aluminum Corp. v. Monroe Cty. Bd. of
Revision (1981), 66 Ohio St. 2d 410, 414, *** Conalco
v. Monroe Cty. Bd. of Revision (1977), 50 Ohio St. 2d
129, *** There is a rebuttable presumption that an arm's-
length sale transaction reflects the true value of property.
Cincinnati School Dist. Bd. of Edn. v. Hamilton Cty. Bd
of Revision (1997), 78 Ohio St. 3d 325, 327, ***." Id. at
64. (Parallel citations omitted.)

According to Pingue, when considering the value of a particular

property for ad valorem tax purposes after a recent sale of that property, the first

determination to be made is whether the sale itself meets the indicies of an arm's-

length sale. We begin with a presumption that a sale does meet these indicies.

Cincinnati School Dist. Bd. of Edn., supra.

The property owners claim that the property was not exposed to the

open market, and thus, the resulting sale does not reflect true value. The owners also

claim that they had little negotiating power in the exchange. However, this board has

previously concluded that neither lack of negotiating power nor lack of market

exposure equates, in every case, to an invalid sale for valuation purposes. For

example, in Bd. of Edn. of the Plain Local Schools v. Franklin Cty. Bd. of Revision

(June 9, 1995), BTA No. 1994-S-361, unreported, a property owner purchased a

property that was not then on the market. Like the present owners in the current

matter, the property owner had approached the prior owner and accepted a non-
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negotiable selling price. The property owner argued that the property was not "on the

open market" and thus its sale did not qualify as an arm's-length sale. This board

concluded otherwise, finding that the lack of advertisement and exposure on the open

market may have influenced the price paid for the subject property, but those factors

did not necessitate a finding that the subject sale was not arm's length in nature. See,

also, Dublin City Sch. Dist. Bd. of Edn. v. Franklin Cty. Bd. of Revision (May 5,

1995), BTA No. 1993-T-1107, unreported, affirmed (Mar. 6, 1996), Franklin App.

No. 95APH06-718, unreported.

In the present appeal, Mr. Randall Ward testified at the hearing before

this board. During his testimony, he acknowledged that the sales price of $1,200,000

was substantiated by the income the property produced. The record does not reflect,

therefore, a lack of negotiating ability, only a reflection that the sales price garnered

was supported by the property purchased. Therefore, we find that the circumstances

surrounding the sale reflected an arm's-length transaction.

The current property owners have not demonstrated that their purchase

did not meet the indicies of an arm's-length sale. Therefore, we will not consider the

testimony of the certified real estate appraiser, who testified that it was his opinion

that the subject property was worth $665,000 as of tax lien date. We will, however,

connnent upon the method used to appraise the subject property. The appraiser

opined that the amount paid for the subject property included not only value for the

realty and equipment purchased, but also a "going concern" value, i.e., value paid for
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the business conducted within the land and buildings purchased. The board has

recognized in the past that a sale price may include value for an ongoing business.

Bd. of Edn. of the Groveport Madison Local School Dist. v. Franklin Cty. Bd. of

Revision (June 30, 2000), BTA No. 1998-N-701, unreported. We have, however,

rejected the theory opined by the property owners' appraiser when valuing self-

storage units. Martin v. Franklin Cty. Bd. of Revision (Feb. 10, 1988), BTA No.

1987-J-655, unreported (rejecting property owner's argument that $80,000 of his

$500,000 purchase price should have been allocated to the purchase of a storage

business; the board concluded that the sale price of $500,000 controlled). Like

apartment or office buildings, consideration of the income earned from storage units

and car washes is a valid method of valuing the realty and improvements thereon.

The property owners have not brought forth sufficient evidence that a business

separate from the realty and improvements was included in the purchase price. See

Dublin Senior Community L. P. v. Franklin Cty. Bd. ofRevision (1997), 80 Ohio St.3d

455.

We do recognize that personalty purchased as a part of a real estate

transaction may be excluded from the sale price for ad valorem tax purposes. Bd. of

Edn. of the Kettering-Moraine City School Dist. v. Montgomery Cty. Bd. of Revision

(Sept. 1, 2000), Montgomery App. No. 18223, unreported; Streetsboro City School

Dist. Bd. of Edn. v. Portage Cty. Bd. of Revision (Nov. 10, 2005), BTA No. 2004-K-

600, unreported. The record contains sufficient evidence that $114,000 worth of
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personalty was purchased through the July 31, 2003 sale. The BOE concedes by way

of brief that a reduction in this amount is proper. Therefore, and upon consideration

of the existing record and the applicable law, the Board of Tax Appeals finds and

determines that the value of the subject property as of January 1, 2003 was:

Parcel No. 610-204659
True Value Taxable Value

Land $ 333,100 $ 116,590

Building $ 752,900 $ 263,510

Total $ 1,086,000 $ 380,100

It is the order of the Board of Tax Appeals that the Auditor of Franklin

County list and assess the subject real property in conformity with this decision and

order. It is further ordered that this value be carried forward in accordance with the

law.

ohiosearchkeybta
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The Board of Tax Appeals is considering this matter pursuant to

notices of appeal filed by the Berea Board of Education ("BOE") and Equistar

Cleveland Co., LLC ("Property Owner"). The BOE and the property owner have

appealed from a decision of the Cuyahoga County Board of Revision ("BOR")

that determined the value of the subject real property for tax year 2000. The

property is located in Middleburg Heights and is identified on the auditor's records

as parcel 373-03-007.

The value determined by the Cuyahoga County Auditor and the

BOR is as follows:

TRUE VALUE TAXABLE VALUE
Land $ 2,067,510 $ 723,630
Building $ 8,030,370 $2,810,530
Total $10,097,880 $3,534,160

In its notice of appeal the property owner has alleged that the correct

value is as follows:

TRUE VALUE TAXABLE VALUE
Land $ 2,067,520 $ 723,630
Building $ 4,770,830 $1,669,790
Total $ 6,838,350 $2,393,420

follo s:

In its notice of appeal the BOE has alleged that the correct value is

as w

TRUE VALUE TAXABLE VALUE
Land $ 2,067,510 $ 723,630
Building $ 9,232,490 $3,231,370
Total $11,300,000 $3,955,000

2
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I
I

These appeals have been refiled subsequent to the dismissal of Berea

Bd. of Ed. v. Cuyahoga Cty. Bd ofRevision (Oct. 25, 2002), BTA No. 2002-J-270,

et seq., unreported, upon the authority of Cleveland Elec. Illum. Co. v. Lake Cty.

Bd. of Revision, 96 Ohio St.3d 165, 2002-Ohio-4033. The matter has been

submitted to the Board of Tax Appeals upon the notices of appeal, the statutory

transcripts certified by the BOR, the evidence adduced at the hearing conducted

herein, and the legal argument submitted by counsel.

The subject property is a 237-room, five-story Radisson hotel

constructed in 1975 on 6.9 acres at 72130 Engle Road, Middleburg Heights, Ohio.

The property owner purchased the hotel on February 16, 1996 for $9,100,000.

However, given the age of the transaction and significant changes in market

conditions, the owner has alleged that the purchase price is not indicative of the

property's value. Accordingly, the owner submitted the testimony and appraisal

report of Eric E. Belfrage, an MAI appraiser, who concluded that the value of the

realty portion of the hotel was $8,100,000 on tax lien date.

Mr. Belfrage derived his valuation conclusion using the market and

income approaches to value. His market approach analyzed nine hotel sales that

occurred between 1998 and 2001 in Ohio, Kentucky, and Michigan. He focussed

upon the price per unit and the room revenue multiplier since this is the data relied

upon by market participants.l Due to the income-producing nature of the property,

its investment appeal is a function of the revenue per available room ("RevPar")

3
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generated.2 After applying a RevPar adjustment3 to the price per room indication

of the comparable hotel sales, a range from $31,358 to $58,123 was indicated. He

opined that market conditions suggested the mid-to-lower range, which persuaded

him to settle upon a unit price of $48,000. He next multiplied the subject's 237

rooms times $48,000. Although that calculation produces a figure of $11,376,000,

Mr. Belfrage inexplicably determined the product to be $10,665,000; which he

rounded to $10,700,000. The room revenue multiplier indicated a range from 1.7

to 3.1. Although the text of his report states at page 68 that he used a multiplier of

2.5, he actually multiplied room sales of $4,385,784 times 2.4, producing a value

of $10,525,882, which he rounded to $10,500,000. He selected the middle of the

sales range, concluding to a value of $10,600,000 via the market approach.

Mr. Belfrage's income approach began by determining the room

revenue for the property for the year 2000. He calculated the total room revenue

as follows:

Rooms x Days of the Year = Room Nights Available ("RNA")
237 365 86,505

RNA x Proiected Occupancy = Room Nights Sold ("RNS")
86,505 65% 56,228

RNS x Average Daily Rate = Room Sales
56,228 $78 $4,385,784

' The room income divided into the sale price produces the room revenue multiplier.
2 RevPar is calculated by multiplying the subject's 237 rooms times 365 days producing 86,505 room
nights available. Mr. Belfrage projected room revenue at $4,385,784. Dividing the projected room
revenue by 86,505 room nights available produces RevPar of $50.70 for the subject.
' Mr. Belfrage's comparison of the subject's RevPar to the comparable properties' RevPar indicated the
adjustnient needed.
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Mr. Belfrage estimated the net operating income by examining the

subject's operating expenses from 1997 through 2001 and by studying trends in

the full service hotel industry. His pro forma operating statement concluded total

revenue to be $7,195,386 and total expenses to be $5,912,294, resulting in net

operating income of $1,283,092.

He determined a capitalization rate using the direct capitalization

method and the band of investment method. The direct capitalization method

scrutinized the capitalization rates of nine hotel sales the rates for which ranged

between 11.0% and 13.4%0. Given the subject's age, location and condition, he

opined that a mid-range conclusion of 11.5% to 12.5% appeared reasonable.

His band of investment analysis considered current equity

requirements for existing stabilized hospitality property. The equity requirements

ranged from a low of 11% to 12% to a high of 18% to 20%. He settled upon a

14% equity rate for the subject. Using these estimates his band of investment

calculation is illustrated by the following:

Position Percentage x Rate = Product
Mortgage 65% .11098 .072
Equity 35% .14 .049
Total .121

He rounded the .121 total to 12%.

He also examined capitalization rates reflected by sales data

maintained by Integra Realty Resources for hotel property and data maintained by

two national real estate reporting agencies. The rates from these three sources

5
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were 10.6%, 10.22%, and 11.2%. He opined that a capitalization rate between

11.75% and 12.25% appeared appropriate. Including the tax additur of 1.83

indicated a capitalization rate between 13.58% and 14.08%. He settled upon a

capitalization rate between 13.5% and 14%.

The final step in the direct capitalization method was to divide the

net operating income of $1,283,092 by the overall capitalization rate of 13.5%

producing a value of $9,504,385, which he rounded to $9,500,000. He also

divided the net operating income by 14%, producing a value of $9,164,943, which

he rounded to $9,200,000.

Mr. Belfrage considered the sales comparison approach supportive

of the two indications from the income capitalization approach, which fell within a

relatively narrow range. He concluded that the value of the property as of January

1, 2000 was $9,500,000. From this amount he deducted $500,000 as the value of

the furniture, fixtures, and equipment. He also deducted $900,000 as the business

value of the hotel. This produced a final conclusion of value of $8,100,000 for the

real estate portion of the property.

The BOE submitted the testimony of Roger D. Ritley, an MAI

appraiser. Mr. Ritley did not perform an independent appraisal. The purpose of

his testimony was simply to review the owner's evidence. He examined the

property's financial data and opined that no business enterprise value existed at the

property as of tax lien date. He felt this conclusion was borne out when

comparing Mr. Belfrage's estimated market value of $9,500,000 with appellant's
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capital investment of $12,600,000. The $12,600,000 included the $9,100,000

acquisition price including furniture, fixtures, and equipment plus $3,500,000 in

subsequent renovation costs 4 Mr. Ritley opined that to assert that the property's

market value decreased millions of dollars below the capital cost in such a short

period of time, and that a portion of the market value is business enterprise value,

is inconsistent with standard appraisal methodology for this class of property.

This board has held that business enterprise should not be included

in a value determination. WEC 99C-12 LLC v. Montgomery Cty. Bd. of Revision

(May 14, 2004), BTA No. 2002-T-1905, unreported. Property should not be

valued on the basis of its "use" as of tax lien date because the Supreme Court has

held the value of the real property for tax purposes must be determined in

accordance with its "value in exchange." In Meijer, Inc. v. Montgomery Cty. Bd.

of Revision (1996), 75 Ohio St.3d 181, 185, the Supreme Court stated:

"`[U]se value as defined in The Appraisal of Real
Estate (American Institute of Real Estate Appraisers, 9
Ed. 1987) 20, is:

"` [T]he value a specific property has for a specific
use. Use value focuses on the contributory value of
real estate to the enterprise of which it is a part,
without regard to its highest and best use of the
monetary amount that might be realized upon its sale.'
(Emphasis deleted.)

"In State ex rel Park Invest. Co. v. Bd. of Tax Appeals
(1972), 32 Ohio St.2d 28, 33 * * * we stated that
`[s]ince the current use method of evaluation excludes,
among other factors, location and speculative value

" The $3,500,000 renovation figure is disputed by Equistar in its brief. Equistar maintains that the actual
cost was "between $1,110,000 and $1,500,000... :" (Appellant's brief at 7.)
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which comprise market value, such current use method
cannot be made the basis for valuation of real property
for tax assessment purposes ***.' The BTA was
aware of the prohibition against accepting a value-in-
use appraisal, stating, `value in use' is an
unconstitutional form of valuing real property in this
state."

In Kettering City Schools v. Montgomery Cty. Ba'. of Revision

(Oct. 23, 2003), BTA No. 2002-G-1922, unreported, Mr. Belfrage submitted an

analysis which also sought to have the business enterprise component deducted

from the value of a hotel property. In rejecting that proposal, we stated at 16:

"In determining BEV in the present case, Mr. Belfrage
calculated the percentage of revenue attributable to the
business value by determining what percentage of
reservations were made through the Holiday Inn
electronic reservation system, factoring in franchise
costs, and then determining what percentage of overall
revenue was attributable to the electronic reservation
system. Although divergent methods of estimating
BEV exist, and no single technique is universally
accepted, we are not convinced that the method
utilized by Mr. Belfrage is a reliable measuring device.
We find it a very speculative means of quantifying
BEV at best. Accordingly, we cannot adopt the
appraisal amount estimated in the report."

In the current appeal Mr. Belfrage derived the business enterprise value by

estimating that 24 percent, or $1,052,000, of the property's room revenue of

$4,385,785 was generated by the chain affiliation, including central reservations

and global systems. From the 24 percent he deducted the 8 percent appellant paid

in franchise costs. That left 16 percent of the room revenue remaining as business

revenue, which equals $701,725. He calculated the net operating income ratio to

s
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be 17.8 percent of the business revenue, or $124,907. Capitalizing $124,907 at

13.75 percent produced a business value of $908,415, which he rounded to

$900,000.

As in Kettering City Schools, Mr. Belfrage's calculation of business

enterprise value remains speculative. Nevertheless, Mr. Belfrage has proposed to

deduct the business enterprise value after the property's value has been calculated

by conventional methods of valuation. In Hotel Statler v. Cuyahoga Cty. Bd. of

Revisioh (1997), 79 Ohio St.3d 299, the courl held that additioiial expense

deductions made after the income has been capitalized are improper. In Chippewa

Place Development Co. v. Cuyahoga Cty._Bd. of Revision (Sept. 24, 1993), BTA

No. 1999-P-245, unreported, this board held that real estate must be valued

separately without regard to the business activities conducted within.

Accordingly, the board finds Mr. Belfrage's deduction taken for the property's

business enterprise value after the value had been determined by capitalizing the

property's net income was improper.

In addition to the business enterprise value deduction, Mr. Belfrage's

appraisal contains other factors that render his conclusion questionable. Mr.

Belfrage conceded that he appraised the Holiday Inn located at Cleveland Hopkins

airport at the time of its sale on August 16, 1998. He declined to consider this as a

comparable sale in his sales comparison approach despite its proxiniity to the

subject. Instead he chose to use the sale of the Holiday Inn in Independence,

Ohio, a sale that occurred August 18, 1998. Of the nine comparable sales used in
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the sales approach, only one is in Cuyahoga County. Only the information

relevant to six of the sales was verified. He only physically inspected three of the

properties. One of the sale comparables is located in a resort area in Michigan.

Mr. Belfrage conceded that this hotel has the unique characteristic of being in

demand on a seasonal basis, unlike the subject. The second comparable sale

included $3,500,000 of renovations completed in 1998 and is nearly half the size

of the subject property with only 148 rooms. The third comparable sale is

eighteen stories high, located on the Ohio River, and includes a rotating restaurant

on the top floor that generates approximately $2,000,000 in sales per year. One

year prior to the sale $11,000,000 in renovations were made to this property. The

sixth comparable, located in Columbus, Ohio, was renovated prior to sale. He

conceded that he did not know the percentage of occupancy attributable to the

franchise name for this property. It had a 25% difference in room rate than the

subject property. The seventh comparable sale included $5,500,000 for

renovations. Although Mr. Belfrage focussed on the business enterprise value in

his determination for the subject, he conceded that he only knew the percentage of

occupancy attributable to the hotel affiliations for sales two, five, and nine. He

gave no consideration to the size of the component within each of the comparable

sale properties attributable to the franchise affiliation.

The Appraisal of Real Estate (American Institute of Real Estate

Appraiser, Twelfth Ed. 2001) provides:
I
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"To ensure the reliability of value conclusions derived
by applying the sales comparison approach, the
appraiser must verify the market data obtained and
fully understand the behavioral characteristics of the
buyers and sellers involved in property transactions."
Id. at 420.

Mr. Belfrage did not verify much of the market data surrounding the comparable

sales and did not demonstrate an understanding of the behavioral characteristics of

the buyers and sellers involved in the transactions.

Mr. Belfrage's income capitalization approach appears to focus upon

the incorrect year. Although the tax year at issue is 2000, he used the Hotel &

Motel Management Franchising-Fees Guide dated 2002, which utilizes 2001 data.

Mr. Belfrage's management fees and reserves for replacement chart shown on

page 80 of his report are for the first quarter of 2002. His selection of a

capitalization rate appears to be result oriented since the published data suggests a

rate range between 10.6% and 11.2%. Despite this data Mr. Belfrage used a rate

range between 11.75% and 12.25%. Had Mr. Belfrage chosen the rate range

suggested by the national data his conclusion of value would equal the auditor's

2000 value of $10,097,600. For the reasons stated the board finds Mr. Belfrage's

conclusion of value unreliable.

Where this board rejects the evidence before it as not being

competent and probative or credible, and there is no other evidence from which we

can independently determine value, we may approve the board of revision's

valuation. Corporate Exchange Bldgs. IV & V, L.P. v. Franklin Cty. Bd. of
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Revision (1998), 82 Ohio St.3d 297; Simmons v. Cuyahoga Cty. Bd. of Revision

(1998), 81 Ohio St.3d 47; Luken, supra. Therefore the board fmds and detennines

that the value of the subject property as of January 1, 2000 is as follows:

TRUE VALUE TAXABLE VALUE
Land $ 2,067,510 $ 723,630
Building $ 8,030,370 $2,810,530
Total $10,097,880 $3,534,160

The Cuyahoga County Auditor is ordered to cause his records to

reflect the value determined herein for the subject real property and to assess the

same in accordance therewith as provided by law.

ohiosearchkeybta
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Ms. Jackson, Ms. Margulies, and Mr. Eberhart concur.

This cause and matter is before the Board of Tax Appeals as a result of a

notice of appeal filed by the above-named appellant from a decision of the

Montgomery County Board of Revision ("BOR"). The BOR determined the taxable

value of the subject property for tax year 2000.
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The subject property is located in the Moraine/Kettering taxing district,

Montgomery County, Ohio, and appears on the auditor's records as parcel number

J44-41-5-84.

The Montgomery County Auditor and the BOR found the true and

taxable values of the subject property for tax year 2000 to be as follows:

TRUE VALUE TAXABLE VALUE
Land $ 531,860 $ 186,150
Building $ 3,194,290 1 , 118 ,000
Total $ 3,726,150 $ 1,304,150

Whereas, the appellant contends in its notice of appeal that the correct

values for the subject property should be as follows:

TRUE VALUE TAXABLE VALUE
Land $ 763,200 $ 267,120
Building $ 4,584,400 1 604 540
Total $ 5,347,600 $ 1,871,660

The matter is now considered by the Board of Tax Appeals upon the

notice of appeal, the statutory transcript certified to this board by the BOR, the

testimony and evidence submitted at the hearing before this board, and the briefs of

counsel. ' Counsel for the county appellees notified this board that the county would

not be appearing.

At the outset, we acknowledge the affirmative burden which exists in an

appeal to this board from a decision of a county board of revision finding value. In its

decisions in Cleveland Bd. ofEdn, v. Cuyahoga Cty. Bd ofRevision (1994), 68 Ohio

1 The present niatter was previously before this board in BTA No. 2001-G-870. The case was fully
litigated and briefed before it was dismissed on jurisdictional grounds on October 30, 2002. The
parties have agreed to submit the matter on the record previously established in BTA No. 2001-G-870.
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St.3d 336, and Springfleld Local Bd. ofEdn. v. Summit Cty. Bd. ofRevision (1994), 68

Ohio St.3d 493, the Ohio Supreme Court made it clear that in an appeal filed pursuant

to R:C. 5717.01, there exists no presumption that the values found by a board of

revision are correct. Nevertheless, an appellant has the burden of presenting evidence

in support of the value which it has asserted. Once competent and probative evidence

of value has been presented, then the other parties to the appeal have the burden of

providing evidence which rebuts that of the appellant. Springfield Local Bd. of Edn.,

supra; Mentor Exempted Village Bd. of Edn. v. Lake Cty. Bd. of Revision (1988), 37

Ohio St.3d 318, 319. While this board may ultimately find that a property has the

same value as that previously determined by a county board of revision, either because

the evidence supports such a donclusion or because the appellant has failed to prove

otherwise, such a conclusion will be the result of an independent, de novo

determination which is predicated upon the preponderance of the evidence. See

National Church Residence v. Licking Cly. Bd. ofRevision (1995), 73 Ohio St.3d 397.

In assessing property at its taxable value, a county auditor must first

determine the property's true value. In this regard, R.C. 5713.03 provides in part:

"The county auditor, from the best sources of information
available, shall detennine, as nearly as practicable, the true
value of each separate tract, lot, or parcel of real property
and of buildings, structures, and improvements located
thereon ***. In determining the true value of any tract, lot,
or parcel of real estate under this section, if such tract, lot,
or parcel has been the subject of an arm's length sale
between a willing seller and a willing buyer within a
reasonable length of time, either before or after the tax lien
date, the auditor shall consider the sale price of such tract,
lot, or parcel to be the true value for taxation purposes."

See, also, Conalco v. Monroe Cty. Bd ofRevision (1977), 50 Ohio St.2d 129.
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However, while the sale price may be the "best evidence" of the true

value of the property, it is not the only evidence to be considered. Where factors exist

which indicate the sale price does not reflect the true value, other evidence such as

appraisals should be reviewed. Ratner v. Stark Cty. Bd. of Revision (1986), 23 Ohio

St.3d 59.

The Kettering City Schools Board of Education ("BOE") contends that

the sale price of the subject property represents the fair market value of the property.

The property sold for $5,347,608 on February 18, 2000. The BOE relies on the deed

and conveyance fee statement contained in the statutory transcript in support of its

contention.

The appellee property owner, Lance Shaner Hotel Limited Partnership,

argues that the sale was the result of a 1031 exchange and therefore, the sales price is

not representative of the fair market value of the subject property. Mr. Peter K.

Hulburt, vice-president and corporate counsel for an entity he referred to as the Shaner

Operating Corp., provided testimony regarding the transaction.

The Shaner Group Investors was composed of two entities, Shaner

Operating Corp. and AEW, a large pension administration fund in Boston. (R. 13)

The partnership agreement gave AEW a veto right on purchasing and renovating

hotels. AEW also had the right to veto any franchising or changing of flags (switching

the hotel franehise from one name to another).

Shaner Operating Corp. and AEW ("Partnership") purchased a Holiday

Inn in San. Antonio, Texas, from Columbia Sussex Corp. in October 1996 for

$11,600,000. The hotel was the closest facility to the San Antonio Airport. AEW
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approved the purchase. At the same time, the partnership was developing a

relationship with the Marriott corporation. The partnership wanted to change the

Holiday Inn into a Marriott franchise. The hotel remained a Holiday Inn through

1998. During the same period, the partnership was approved by the Marriott

corporation to become a franchisee. The partnership successfully terrninated its

franchise agreement with Holiday Inn, and entered into an agreement with Marriott.

The preliniinary cost to renovate the hotel into a Marriott facility was

estimated at 8 niillion dollars. However, after further negotiations, the renovation cost

rose to 12 million dollars. AEW got "cold feet" and would not approve any additional

money for the renovation. The hotel was already out of commission, with the facility

stripped to the bare walls.

Mr. Hulburt testified that this left the Shaner Operating Corp. in a very

difficult position. It did not want to break up the partnership with AEW because they

owned other hotels together. Also, the litigation would be lengthy and costly. On the

other hand, they had worked very hard to prove to the Marriott corporation that they

could develop and successfully run a Marriott franchise. The solution was to fmd a

buyer for the property that was already approved as a Marriott franchise. Negotiations

began with Columbia Sussex Corp.

In order to achieve a deal with Columbia Sussex Corp., the Shaner

Operating Corp. put $6,000,000 into a new limited partnership separate from the one

with AEW. AEW was aware of, and approved of, this solution. This new entity was

the appellee, Lance Shaner Hotel Liniited Partnership ("Lance Shaner Hotel").

Columbia Sussex Corp. agreed to take over the San Antonio property and convert it
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into a Marriott if Lance Shaner Hotel agreed to purchase two of its Holiday Inns. The

parties agreed that the value of the San Antonio hotel was $14,000,000.

Lance Shaner Hotel agreed to purchase a Holiday Inn located in Toledo,

Ohio and one in Dayton, Ohio. The purchase price was allocated between the two

hotels for a total price of $14,000,000. The "Agreement of Purchase and Sale"

provided the following on page three:

"C. Notwithstanding anything in this Agreement to the
contrary, the parties acknowledge that the closings under
this Agreement and the San Antonio Contract are intended
to be a swap of real property to qualify under Section 1031
of the Intemal Revenue Code of 1986 as amended, and the
regulations promulgated thereunder. Accordingly, the
purchase and sale of the properties under this Agreement
are contingent in all respects upon the Closing and sale of
the San Antonio Contract and the transfer of the real
property thereunder and in no event shall a Closing occur
on one of the foregoing agreements unless there is a
Closing on all of the foregoing agreements. Such closings
shall be deemed to take place simultaneously and the
amount of prorations due under this Agreement shall be
netted against the amount of prorations due under the San
Antonio Contract."

LTltimately, the Toledo hotel was switched with a Holiday Inn located in

Charleston, West Virginia. The purchase agreement was modified to reflect the

change. Mr. Hulburt testified that the allocation of the purchase price was decided by

Columbia Sussex Corp.

The first issue this board must resolve is whether the sale between Lance

Shaner Hotel and Columbia Sussex Corp. was arm's length.

The Supreme Court of Ohio discussed what constitutes the best evidence

of true value for real estate purposes in State ex rel. Park Investment Co. v. Bd. of Tax

Appeals (1964), 175 Ohio St. 410, 412:
6
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"The best method of deteimining value, when such
information is available, is an actual sale of such property
between one who is willing to sell but not compelled to do
so and one who is willing to buy but not compelled to do
so. Paragraph two of the syllabus in In Re Estate of Sears
(1961), 172 Ohio St., 443, 178 N.E. (2d), 240. This,
without question, will usually determine the monetary
value of the property. However, such information is not
usually available, and thus an appraisal becomes necessary.
It is in this appraisal that the various methods of
evaluation, such as income yield or reproduction cost,
come into action. Yet, no matter what method of
evaluation is used, the ultimate result of such an appraisal
must be to determine the amount which such property
should bring if sold on the open niarket "

However, as previously noted, other factors can affect the use of the

property's sale price as evidence of its true value. Zazworsky v. Licking Cty. Bd. of

Revision ( 1991), 61 Ohio St.3d 604. It is a strong presumption that the sale price

equates to the true value of property, but the presumption can be rebutted when the

evidence indicates otherwise.

The board acknowledges that a like-kind exchange can produce

motivational factors which may affect the validity of equating sales price with fair

market value. However, the board also recognizes that the fact a property was

acquired as part of a like-kind exchange is not sufficient in itself to establish such

divergence between sales price and true value. Columbus Bd. of Edn. v. Franklin Cty.

Bd. of Revision (June 30, 1994), BTA No. 1992-R-1133, unreported; Columbus Bd. of

Edn. v. Franklin Cty. Bd. of Revision (May 10, 1996), BTA No. 1994-R-719,

unreported.

In Lakeside Ave. L.P. v. Cuyahoga Cty. Bd of Revision (1996), 75 Ohio

St.3d 540, the Supreme Court of Ohio set forth the standard to constitute economic
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duress in determining whether a sale of property was an arm's-length transaction and

the best evidence of true value. In Lakeside, a transportation company, Triton

Transport Services, Inc. ("Triton"), was leasing property located across the street from

its main shipping facility. The property was used as a parking and storage lot.

Approximately two years later Triton entered into an agreement with Santa Fe

Railroad ("Santa Fe") to manage an "IMX ramp" for Santa Fe on the leased property.

Subsequent to the agreement, the owner of the leased property notified Triton that it

intended to develop the property and terminate Triton's lease. The owner also offered

to sell the property to Triton. Triton considered the sale price to be exorbitant but it

bought the property to keep the Santa Fe business. The court discussed the different

standards utilized by the Board of Tax Appeals and the Court of Appeals for Franklin

County, and determined the following:

"Today, we resolve this ongoing conflict between the
BTA and the Court of Appeals for Franklin County by
specifically recognizing that compelling business
circumstances of the type at issue in this case are clearly
sufficient to establish that a recent sale of property was
neither arm's-length in nature nor representative of true
value.

***

"The property was not offered for sale on the open
market. *** Failure to purchase the property would have
resulted in the loss of a signifrcant portion of Triton's
business, which in turn, would have resulted in Triton's
bankruptcy.

***

The record clearly establishes that Lakeside never had
any real choice but to purchase the property in question."
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In the present case there is no evidence in the record to prove that both

parties to the sales transaction were not acting in their own best interests. It is clear

from the facts surrounding this transaction that Columbia Sussex Corporation

structured the deal and price for tax purposes. Lance Shaner Hotel was motivated by

its desire to remain in the good graces of the Marriott corporation. Further, Lance

Shaner Hotel's contention that it was compelled to purchase the property, and

therefore it was not an.arm's-length sale, we also find to be without merit. In

considering the impact of duress on an arm's-length sale of real property, the Tenth

District Court of Appeals held in Columbus Bd. of Edn. v. Grange Mutual Cas. Co.

(Jan. 28, 1992), Franklin App. No. 90AP-317, unreported, that a sale is an arm's-

length transaction where a buyer is economically compelled to buy the property. In

detennining whether a sale was the result of compulsion or duress, the court found that

the "subject motives" of the buyer and seller inust be examined. See, also, Columbus

Bd. ofEdn. v. Franklin Cty. Bd. ofRevision (Sept. 29, 1992), Franklin App. No. 92AP-

281, unreported; McCall v. Franklin Cty. Bd. of Revision (Oct. 16, 1998), BTA No.

1997-P-122, unreported (distinguishing the Supreme Court's decision in Lakeside,

supra); South- Western City Schools Bd. of Edn. v. Franklin Cty. Bd. of Revision (July

20, 2001) BTA No. 1999-T-1808, unreported (rejecting duress despite claims of higher

rents and need to retain "good will" at current location).

Certain subjective motivations were present in the instant case.

However, we find they do not rise to the level necessary to constitute compulsion.

Consequently, this board fmds that Lance Shaner Hotel was a ready, willing, and able

purchaser. Furthermore, the motivation behind selling and purchasing the properties
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satisfied both parties' self-interest; therefore, the fact that the sale was a 1031

exchange does not mean the sale was not arm's length. -

Although the sale of the subject property as a 1031 exchange did not

disqualify it as arm's length, we fmd that the circumstances cast a doubt that the sales

price accurately reflects the fair market value of the property. The agreement between

Lance Shaner Hotel and Columbia Sussex Corp. was based on Lance Shaner Hotel

agreeing to purchase two Holiday Inns to effect the 1031 exchange. Mr. Hulburt

testified that the allocation of the purchase price was determined by Columbia Sussex

Corp. There is no evidence in the record that the allocation was based on the fair

inarket value of the property. The sales price assigned to the two properties could

have been motivated by a variety of reasons. Therefore, we find the sales price may

not reflect the fair market value of the property.

The appellee property owner Lance Shaner Hotel also presented the

appraisal report and testimony of Eric E. Beifrage, MAI, CRE, ISHC. Mr. Belfrage is

the managing director of Integra, Lorms & Belfrage, a real estate valuation consulting

firm. He testified that he appraised the property as a going concern which includes the

total assets of the business. He concluded the real estate had a value of $4,250,000

and other assets totaled $1,150,000 for a total value of $5,400,000.

The subject property contains approximately 4.78 acres and is improved

with a 4-story full service masonry hotel. It contains 180 rooms composed of 107

doubles, 23 suites, and 50 king rooms. It was built in 1969 and contains a gross

building area of approximately 130,051 square feet.
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Mr. Belfrage considered all three approaches to value. He determined

that the cost approach was not applicable because of the age of the hotel. He utilized

the sales comparison approach and income approach and arrived at a correlated value

for the property. He also considered information he reviewed concerning the U.S.

lodging industry, state and local trends, and the supply and demand of the national

travel industry.

In his sales comparison approach-Mr. Belfrage selected 5 improved sales

as most comparable and as best indicators of value for the subject property.

Name/Address Sale Date Total Year Sale Price Price/Unit
Rooms Built

Clarion Hotel November 2000 236 1972 $12,000,000 $50,847
Covington, Kentucky
Quality Inn Central May 2001 148 1969 $3,900,000 $26,351
Norwood, Ohio
Holiday Inn November 1998 166 1974 $7,100,000 $42,771
Akron, Ohio
Holiday hm Airport January 2001 236 1974 $8,151,000 $34,538
Columbus, Ohio
Clarion Hotel February 2001 231 1975 $5,650,000 $24,458
Columbus, Ohio

He explained that hotel buyers are regional and will look at an asset within a large

geographic area.

In comparing the 5 sales to the subject property, Mr. Belfrage made

adjustments based on revenue per available room (RevPar), since that is a major factor

in a hotel asset. The subject property has a RevPar of $37.74. When the percentage

adjustment for RevPar was applied to the 5 comparables, the range was a low of

$33,051 to a high of $38,922 per unit. Considering the number of rooms contained in

11
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the subject property, 180, he determined a value of $30,000 per room. This resulted in

a value of $5,400,000 for the subject property.

Mr. Belfrage also applied a room revenue multiplier in a mid range of

2.0 to 2.8. Using a multiplier of 2.2 times stabilized room gross as used in the direct

capitalization approach, room sales of $2,479,518, previously determined, were

multiplied by 2.2 resulting in a value of $5,454,940 rounded to $5,500,000.

Therefore, the indicated value using-his sales comparison approach was

$5,400,000 to $5,500,000. These figures represent a "going concem" value including

business assets and real estate. (Appraisal report p. 93)

In his income capitalization approach, using the conclusions from the

market analysis report, he opined the subject property should generate 51 percent

occupancy at a $74.00 average daily rate. This resulted in a room revenue on a

stabilized basis of about $2,479,000 for year 2000?

Next, using historical operating statements from 1998 through October

2001, and a study of full service hotels around Ohio, Kentucky and hidiana, he

determined that the bulk of net operating income is generated by room revenues. Food

and beverage, telephone, movie rental, guest laundry, and vending revenue were also

considered. The pro forma reflecting all the figures is located on page 85 of the

appraisal report.

Income is derived from the room charges, food and beverage, telephone,

and other for a total revenue value of $3,484,468. Related expenses totaled

$1,361,053. Unallocated expenses such as energy, marketing, franchise fees, repair

2 The actual room revenue from 1998 through 2000 was 1.93 million to 2.27 million-
12
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and maintenance, administrative and general expenses, total $1,099,627. Management

fee is listed as $104,534. The fixed expenses include insurance, taxes, other, and

reserves in the amount of $186,706. Adding up all the expenses results in a total

expense of $2,751,920, which leaves a net operating income of $732,548. This

excludes real estate taxes.

The capitalization rate was derived from the sales in the market

approach, a band of investment set forth on page 87 of the report, and national studies

published by Real Estate Research, Price-Waterhouse-Coopers, and Integra Realty

Resources. They indicated a range from 10.2 to 11.2 percent, which he considered a

bit low. He concluded that a capitalization rate of 11 %z to 12 percent range should be

applied to the net operating income. To that he added the tax additur of 1.74 percent

which was deternilned in the tax analysis portion of the report. That indicated an

overall rate of 13.24 to 13.74 percent. Applying that to the net operating income

resulted in a value between $5,300,000 and $5,500,000.

Relying primarily on the income approach, supported by the market

approach, Mr. Belfrage arrived at a fair market value of $5,400,000 for the subject

property as of January 1, 2000, as a going concern. He then allocated the values as

follows:

Furniture, Fixtures & Equipment 475,000 9%
Business & Other Intangibles 675,000 12%
Real Estate 4,250,000 79%
Total $ 5,400,000 100%

The appellee Lance Shaner Hotel has presented, in part, competent,

probative evidence of value in the appraisal report prepared by Mr. Belfrage. Mr.
13
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BeIfrage did a study of the hotel industry and incorporated the information into his

valuation analysis. However, we are not persuaded that the "business enterprise

value" attributed to the property is correct.

We begin by acknowledging that the concept of "business enterprise

value" ("BEV") is highly controversial. The Appraisal of Real Estate (12th Ed. 2001)

discusses BEV and the arguments for and against this component of valuation.3 BEV

is defined as the present worth of an entrepreneur's economic (pure) profit

expectation. The Appraisal of Real Estate also provides:

"As awareness spread that BEV could be part of the total
assets of a business, argtunents emerged supporting its
existence in nearly all property types, including leased
properties such as regional malls. Frequently such claims
were not adequately supported or developed. They were
also countered by other claims that questioned the extent
of its applicability, suggesting that it was just a
misallocated increment attributable to entrepreneurial
incentive or a situs advantage or location premium.

"For these reasons business enterprise value remains one
of the most important and controversial topics
confronting appraisers." Id. at 641, 642, and 644.

The Appraisal of Real Estate states that hotels were among the first

property types for which BEV was analyzed. Franchise costs was listed as an

example.

This board has previously recognized the concept of business enterprise

value. See Carriage Court Grove City Ltd. Part. v. Franklin Cty. Bd. ofRevision (July

The Appraisal of Real Estate states that more recently BEV has become known as capitalized economic profit
(" CEP"). However, for purposes of continuity with Mr. Belfrage's appraisal report, the references to CEP
contained in The Appraisal of Real Estate will be substituted and replaced by BEV in this decision.

14
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26, 2002), BTA Nos. 2001-M-236 and 237, unreported; ARV Assisted Living, Inc. v.

Hamilton Cty. Bd. of Revision-(Nov. 9, 2000), BTA No. 1998-A-168, unreported;

Health Care & Retirement Corp. v. Franklin Cty. Bd. of Revision (Sept. 25, 1998)

BTA No. 1997-K-127, unreported; Dublin Senior Community L.P. v. Franklin Cty. Bd.

of Revision (1997), 80 Ohio St.3d 455; and Chippewa Place .Development Co. v.

Cuyahoga Cty. Bd. ofRevision (Sept. 24, 1993), BTA No. 199-P-245, unreported. All

of the above-referenced cases involved congregate care or assisted-living facilities.

Not only did the facilities provide housing and common areas for the residents, but

numerous personal services were provided so that the business was very closely tied to

the real estate.

In Dublin Senior Community, supra, the court stated:

"The property being valued is a congregate care center
that comprises a combination of real estate and business
activities. Dublin charges for such services as food and
housekeeping; these are business activities. It also
charges rental for the apartments; that is a real estate
activity. Each activity has separate expenses. In a
valuation of only the real estate, the two activities must
be kept separate. The separation of the income and
expenses is important not only when determining net
income, but also when considering a comparison of the
sale prices of comparable facilities. ***."

hi Chippewa Place Development Co., we stated that the real estate must

be valued separately without regard to the business activities conducted within;

otherwise there is the risk of violating the mandate of Dinner Bell Meats, Inc. v.

Cuyahoga Cty. Bd. of Revision (1984), 12 Ohio St.3d. 270, that `value in exchange,'

not `value in use,' be determined. The services provided by a congregate care facility

15
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are not comparable to the services provided by a hotel. Therefore, the above-cited

cases are clearly distinguishable from the present case.

hi detetmining BEV in the present case, Mr. Belfrage calculated the

percentage of revenue attributable to the business value by determining what

percentage of reservations were made through the Holiday Inn electronic reservation

system, factoring in franchise costs, and then detemiining what percentage of overall

revenue was attributable to the electronic reservation system. Although divergent

methods of estimating BEV exist, and no single technique is universally accepted, we

are not convinced that the method utilized by Mr. Belfrage is a reliable measuring

device. We fmd it a very speculative means of quantifying BEV at best. Accordingly,

we cannot adopt the appraisal amount estimated in the report.

Mr. Belfrage allocated $4,250,00 to the real estate and $475,000 to

furniture, fixtures, and equipment (FF&E). Subtracting the FF&E from his real estate

value results in a value of $3,775,000. The county auditor and BOR detennined a

value of $3,726,150. Although this board does not find Mr. Belfrage's appraisal

competent and probative with respect to the BEV component, elimination of the

component supports the value determined by the BOR. Since the real estate value

detemiined by Mr. Belfrage is in part derived from his use of his BEV, we cannot

adopt his final conclusion of value. However, it is in line with the BOR's

determination. Therefore, we affirm the BOR's determination of value for the subject

property. See Simmons v. Cuyahoga Cty. Bd. ofRevision (1998), 81 Ohio St.3d 47.
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Giving consideration to the record, statutes and case law, it is the

decision and order of the Board of Tax Appeals that the value of the subject property

as of January 1, 2000 was as follows:

TRUE VALUE TAXABLE VALUE
Land $ 531,860 $ 186,150
Building $ 3,194,290 $ 1,118,000
Total $ 3,726,150 $ 1,304,150

oluosearchkeybta

I
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2002 Ohio Tax LEXIS 1410, *

Board of Education of the South-Western City School District, Appellant, vs. Franklin County
Board of Revision, the Franklin County Auditor, and National Golf Operating Partnership,

LP, Appellees.

CASE NO. 01-V-318 (REAL PROPERTY TAX)

STATE OF OHIO -- BOARD OF TAX APPEALS

2002 Ohio Tax LEXIS 1410

August 2, 2002

1

APPEARANCES:

For the Appellant BOE - Jeffrey A. Rich, Mark H. Giliis, Rich, Crites & Wesp LLC, Columbus,
OH.

For the Appellee Property Owner - Wayne Petkovic, Attorney at Law, Delaware, OH.

For the County Appellees - Ron O'Brien, Franklin County Prosecuting Attorney, By: Paul
Stickel, Assistant Prosecuting Attorney, Columbus, OH.

OPINION:
DECISION AND ORDER

Mr. Johnson, Ms. Jackson, and Ms. Margulies concur.

This cause is cohsidered by the Board of Tax Appeals upon a notice of appeal filed by
appellant Board of Education of the South-Western City School District ("BOE") from the Finai
determination of the Franklin County Board of Revision ("BOR"). The BOR determined the
taxable value of the subject property for tax year 1999.

The subject real property Is a private golf club, consisting of 165.22 acres, Improved with an
eighteen-hole golf course, clubhouse/pro shop, maintenance buildings, and a paved parking
area. The subject property is located in the City of Columbus, South-Western City Schooi
taxing district, Franklin County, Ohio, and appears on the Franklin County Auditor's
("auditor") records as permanent parcel number 230-2148.

The value of the subject, as determined by the auditor [*2] for tax year 1999, and
ultimately retained by the BOR, is as follows:

TRUE VALUE TAXABLE
VALUE

LAND $ 493,800 $ 172,830

BUILDING $ 1,651,200 $ 577,920

TOTAL $ 2,145,000 $ 750,750
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The property owner, National Golf Operating Partnership ("NGOP"), filed a complaint against
the valuation of the subject parcel for tax year 1999 with the BOR, requesting the subject's
true value be reduced to $ 1,700,000. nl The BOE filed a counter-complaint requesting the
subject's true value be increased to $ 3,000,000. n2 After conducting a hearing, the BOR left
the auditor's values unchanged.

nl At hearing before the BOR, counsel for NGOP indicated that he would not be calling any
witnesses and that It was the property owner's position that the auditor's valuation of the
subject property ($ 2,145,000) was correct. (S.T. hearing tape)

n2 Amended from $ 2,900,000 at hearing before the BOR. (S.T. hearing tape)

In its notice of appeal the BOE maintains that the BOR has undervalued the property.
Appellant contends that the subject property value should be increased as follows:

TRUE VALUE TAXABLE
VALUE

LAND $ 690,600 $ 241,710

BUILDING $ 2,309,400 $ 808,290

TOTAL $ 3,000,000 $ 1,050,000
[*3]

The matter was submitted to the Board of Tax Appeals upon the notice of appeal, the
statutory transcript certified to this board by the BOR ("S.T."), the evidence provided to this
board at hearing ("R."), and the brief of the BOE. n3 The county appellees did not participate
at the hearing before this board.

n3 Neither appellee has submitted a brief to this board.

Initially, this board notes the decisions in Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of
Revision, 68 Ohio St.3d 336, 1997-Ohio-498 and Springfield Local Bd. of Edn, v. Summit Cty.
Bd. of Revision, 68 Ohio St.3d 493, 1994-Ohio-501, wherein the Supreme Court of Ohio held
that an appealing party has the burden of coming forward with evidence in support of the
value which it has claimed. Once competent and probative evidence of true value has been
presented, the opposing parties then have a corresponding burden of providing evidence
which rebuts appellant's evidence of value. Id.; Mentor Exempted Village Bd. of Edn. v. Lake
Cty. Bd. of Revision (1988), 37 Ohio St.3d 318, 319.

It Is not enough, however, to simply come forward with some evidence of value. Neither is it
sufficient to grant the requested Increase [*4] or decrease merely because no evidence is
adduced in contradiction to the claim. Western Industries, Inc. v. Hamilton Cty. Bd. of
Revision (1960), 170 Ohio St. 340. In short, there is a burden of persuasion that rests with
the appellant to convince this board that the appellant is entitled to the value that it seeks.
Cincinnati School Bd. of Edn. v. Hamilton Cty. Bd. of Revision, 78 Ohio St.3d 325, 1997-
Ohio-212. Accordingly, this board must proceed to examine the available record and to
determine value based upon the evidence before it. Coventry Towers, Inc. v. Strongsville
(1985), 18 Ohio St.3d 120; Clark v. Glander (1949), 151 Ohio St. 229. In so doing, we will
determine the weight and credibility to be accorded the evidence presented. Cardinal Fed. S.
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& L. Assn. v. Cuyahoga Cty. Bd. of Revision (1975), 44 Ohio St.2d 13.

Pursuant to Section 2, Article XII, Ohio Constitution, land and Improvements are to be taxed
according to value:

"Land and improvements thereon shall be taxed by uniform rule according to
value * * *." (Emphasis added.)

R.C. 5713.03 further mandates that each separate tract be valued according to its "true
value":

"The county auditor, [*5] from the best sources of information available, shall
determine, as nearly as practicable, the true value of each separate tract, lot, or
parcel of real property and of buildings, structures, and improvements located
thereon * * *." (Emphasis added.)

In State ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175 Ohio St. 410, the
Supreme Court addressed the manner by which the value of real estate is to be ascertained;

"The best method of determining value, when such information is available, is an
actual sale of such property between one who is willing to sell but not compelled
to do so and one who Is willing to buy but not compelled to do so. Paragraph two
of the syllabus in In Re Estate of Sears [(1961)], 172 Ohio St. 443, 178 N.E.
(2d), 240. This, without question, will usually determine the monetary value of
the property. However, such information is not usually available, and thus an
appraisal becomes necessary. It is in this appraisal that the various methods of
evaluation, such as income yield or reproduction cost, come into action. Yet no
matter what method of evaluation is used, the ultimate result of such an
appraisal must be to determine the amount [*6] which such property should
bring if sold on the open market." Id. at 412.

See, also, Zazworsky v. Licking Cty. Bd. of Revision ( 1991), 61 Ohio St.3d 604; Hilliard City
School Dist. Bd, of Edn. v. Franklin Cty. Bd. of Revision ( 1990), 53 Ohio St.3d 57. Where
parties rely upon appraisers' opinions of value, this board may accept all, part, or none of
those appraisers' opinions. American Steel & Wire Co. v. Bd. of Revision ( 1942), 139 Ohio St.
388; Witt Co. v. Hamilton Cty. Bd. of Revision (1991), 62 Ohio St.3d 155; Fawn Lake Apts. v.
Cuyahoga Cty. Bd. of Revision, 85 Ohio St.3d 609, 1999-Ohio-323.

Before the BOR, the BOE presented a "preliminary appraisal" of the subject property,
authored by Mr. Brian W. Barnes, MAI, CRA. (S.T. Exh. 1) Before this board, the BOE has
submitted the full narrative appraisal of Mr. Barnes, in which he opines to a fair market value
of the subject real property of $ 2,730,000. NGOP elected not to present any evidence before
the BOR or this board.

Mr. Barnes found the highest and best use of the subject property to be as improved with a
golf course and related improvements. (Exh. 1 at 27-28, R. at 15) Mr. Barnes utilized the
cost, [*7] sales, and income approaches to value to arrive at his final opinion of value for
the subject. .
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Mr. Barnes' cost approach is a combination of vacant land sales comparables and cost-to-
develop comparables of "similar or better" golf course facilities. (Exh. 1 at 30-44)
Additionally, Mr. Barnes prepared a cost analysis utilizing data from the Marshall Valuation
Service. (Exh. 1 at 41) Portions of the subject property are located within flood hazard areas
on the Federal Emergency Management Agency Insurance Rate Map. (Exh. 1, at page
following 22) In utilizing four vacant land sales, described as being "affected by flood plain
conditions" in the subject's area, Mr. Barnes settled on a vacant land value of $ 2,75D per
acre for the subject. (Exh. 1 at 40) Mr. Barnes utilized six golf course developments to come
up with a range of $ 165,000 to $ 389,000 per hole to construct. This range was narrowed to
$ 175,000 to $ 200,000 per hole given the appraiser's opinion concerning which of the
comparables were similar to the subject. Mr. Barnes then utilized the Marshall Valuation
Servlce to estimate the cost per hole at $ 117,750. He calculated the construction of the
clubhouse less depreciation, [*8] to arrive at a total improvement value of $ 2,821,903
plus the vacant land value of $ 450,000, concluding at $ 3,272,000 (rounded) for the subject
via the cost approach.

During cross-examination, counsel for NGOP questioned Mr. Barnes' use of vacant land
comparables (specifically comparable # 1 and # 2, Exh. 1 at 31 through 34), suggesting that
they were not in a similar flood hazard area as the subject and were prime for commercial
and residential development. Mr. Barnes indicated that vacant land sale 1 was "essentially all
floodway or flood hazard areas" and that sale 2 was not in a flood hazard area. (R. at 41-42)
Further, Mr. Barnes was unable to agree with counsel's statements that the land sale
comparables were being developed Into uses higher than that of the subject property. (R. at
41-45) NGOP did not introduce any evidence to support its inferences made during cross-
examination.

Mr. Barnes' market value or sales approach consisted of the comparison of five sales of public
golf courses, between 1996 and 2001, to the subject. (Exh. 1 at 44 to 63) Mr. Barnes
adjusted 3% per year between the sale date and tax lien date. He opined that; sales
comparables 1 and 2 were slightly [*9] superior to the subject, that sales 4 and 5 were
inferior, and that sale 3 was likely a distress sale and not considered. Barnes further
considered the sales prices of the comparables by calculating the price per hole, price per
round, and a greens-fee multiplier analysis, which is calculated by taking the price per round
and dividing it by the average greens fee. Under the price per hole comparison, he developed
a range of $ 175,000 to $ 200,000 per hole after reviewing the price per hole values of the
flve comparables, for a course value In the range of $ 3,150,000 to $ 3,600,000. In looking
at price per round, Mr. Barnes valued the subject at $ 3,375,000, assuming that 27,000
annual rounds would be played at $ 125.00 per round based upon the comparables' price per
round figures. With the greens-fee multiplier, Barnes used $ 38.00 per round played from
NGOP's operating statement for 1999, multiplied by 27,000 annual rounds, multiplied by 3.0
and 3.25 (greens fee multipliers extracted from the comparables) to arrive at a value range
of $ 3,078,000 to $ 3,335,000. Mr. Barnes concluded to a range of $ 3,100,000 to $
3,300,000 by means of his market analysis.

NGOP questloned Mr. Barnes [*10] about the comparability of Hickory Hills Golf Club
("Hickory") to the subject, given his acknowledgement that Hickory's membership fee was
approximately $ 6,000 (Exh.1 at 27), whereas the subject's membership fee was in the
range of $ 2,000 to $ 2,500 (R. at 39). We question the relevance of this distinction, given
Barnes' use of Hickory was limited to the subject market's demand for golf clubs in his
highest and best use analysis.

NGOP questioned the inclusion of personal property ( i.e., golf carts, liquor licenses, and pro
shop Inventories) in the stated sales prices of Barnes' comparables. (R. at 37 through 38) We
see no Infirmity in Barnes' inclusion of personalty in comparables, given his final opinion of
value for the land and improvements is made after deducting the personalty. (Exh 1 at 72)
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NGOP questioned the character of the development surrounding Mr. Barnes' comparable
sales, versus the development surrounding the subject, implying that the comparables were
superior to the subject. Nevertheless, NGOP failed to offer any evidence of differences
between developments surrounding the subject versus those of Barnes' comparables, or how
any differences would affect the subject's [*11] value.

NGOP questioned Mr. Barnes' data concerning greens fees for the subject and Its
comparables in his sales comparison analysis. After counsel attempted to compare the greens
fees stated in the report to current fees at the time of hearing before this board, Mr. Barnes
testified that there has been a change in the market between 1999 and fees stated in a local
golfing publication for the spring of 2002. (Appellees Exh. A) Mr. Barnes testified that rates
have reduced over time because of an "overbuilding" of golf courses in the area. (R. at 64)

Mr. Barnes' income analysis estimated the subject's earnings potential in 1999, assuming the
facility was open to the public. ( Exh. 1 at 64 to 71) Barnes selected five golf courses that he
deemed to be "most competitive" to the subject and concluded that the $ 38 per round and $
13.50 per cart charged for the subject were reasonable for tax year 1999. Mr. Barnes
developed a pro-forma income and expense sheet based on the above fees, and assumed
27,000 rounds per year to arrive at a net operating Income of $ 573,085 for the subject In
1999. The expenses In the pro-forma are identical to NGOP's actual expenses for 1999. n4
Mr. Barnes used [*12] a. band of investment analysis to arrive at a capitalization rate of
13.0% to 13.5%. Mr. Barnes concluded to a value range of $ 3,400,000 to $ 3,500,000
under the income approach. Additionally, he has provided a tax additor of 2.14% to replace
the inclusion of the subject's property taxes as an expense. After removing the subject's
1999 tax liability from the pro-forma, Barnes concluded to a value range of $ 3,357,000 to $
3,250,000 with the use of the tax additor.

n4 Barnes eliminated the income attributable to the subject's private club status, i.e.,
membership dues, and replaced them with greens fees income, leaving the remaining
revenues, costs, and expenses unchanged from the owner's 1999 figures. (R. at 32)

Counsel for NGOP questioned Mr. Barnes' inclusion of revenues from items attributable to
personalty ( i.e., food and beverage sales, cart rentals) in his pro-forma. (R. at 73 through
78) Mr. Barnes responded that the subject golf club is a special use property and that golf
cart rentals, pro shop sa.fes, and the like are "part of the ongoing operation of a golf course
to accommodate it" and therefore, properly included in the pro-forma. (R. at 74)

Mr. Barnes' final reconciliation [*13] of value for the subject property on January 1, 1999 is
$ 3,250,000, less personal property of $ 520,000, n5 resulting In his finai opinion of $
2,730,000 for the subject realty and improvements. (Exh. 1 at 72)

nS As extracted from the owner's 1999 operating statement.

NGOP elected not to present any evidence of value before the BOR or before this board.
Instead, counsel for NGOP relied solely upon cross-examination of Mr. Barnes to rebut the
BOE's alleged value for the subject. Once the appellant BOE presented competent and
probative evidence of value, It was incumbent upon appellee to overcome said evidence. See
Mentor Exempted Village Bd. of Edn, v. Lake Cty. Bd. of Revision, supra.

It is this board's statutory duty to find taxable value. R.C. 5717.03. As such, we must
determine the market value of the subject property. Based upon the foregoing, we find that
appellant has offered sufficient, competent, and probative evidence of the subject's value for
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the tax year in question based on the appraisal report of Mr. Barnes.

Accordingly, we find and determine that the true and taxable value of the subject real
property for tax year 1999 is:

TRUE VALUE TAXABLE
VALUE

LAND $ 450,000 $ 157,500

BUILDING $ 2,280,000 $ 798,000

TOTAL $ 2,730,000 $ 955,500
[*14]

It is the decision and order of the Board of Tax Appeals that the Franklin County Auditor shall
list and assess the subject property in conformity with this decision and carry the same
values forward in accordance with applicable law.

Source: Legal > States Legal - U.S. > Ohio > Cases > OH Cases, Administrative Decisions & Attorney General
Opinions, Combined 0

Terms: golf and course"w/25 tax and board of revision (Edit Search)
View: Full

Dateffime: Monday, September 20,2004 - 3:48 PM EDT
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1988 Ohio Tax LEXIS 208, *

George Martin, et al., Appellants, vs. Franklin County Board of Revision, et al., Appellees.

CASE NO. 87-A55 (REAL PROPERTY TAX)

STATE OF OHIO -- BOARD OF TAX APPEALS

1988 -Ohio Tax LEXIS 208

February 10, 1988

I
I

[*1]

APPEARANCES

For the Appellant - Jay Meena, Esq., Attorney at Law, 2310 Indianola Ave., Columbus, Ohio
43202

For the Appellee Hilliard Board of Education - Teaford, Rich, Belskis Coffman and Wheeler,
By: Gary Dicker, Esq., 20 East Broad Street, Columbus, Ohio 43215

OPINION:
DECISION AND ORDER

This cause and matter came on to be considered by the Board of Tax Appeals, upon a notice
of appeal filed herein under the date of July 9, 1987, from a decision of the Franklin County
Board of Revision dated June 15, 1987.

The subject real property is located in the Hilliard taxing district and appears on the auditor's
records as parcel number 560-191404, and 560-154611.

The value determined by the Franklin County Auditor for tax year 1986 is as follows:
Parcel 191404

True Value Taxable
Value

Land $11,660 $4,080

Building $253,730 $88,810

Total $265,390 $92,890

Parcel 154611

True Value Taxable
Value

Land $15,750 $5,510

Buliding 0 0

Total $15,750 $5,510

The value determined by the Franklin County Board of Revision for tax year 1986 is as
follows:

Parcel 191404
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True Value Taxable
Value

Land $31,500 $11,020
Building $420,500 $147,170

Total $452,000 $158,190

[*2l
Parcel 154611

True Value Taxable
Value

Land $48,000 $16,800

Building 0 0

Total $48,000 $16,800

Page 2 of 4

The appellant has alleged in the notice of appeal that the correct value for the combined
parcels for tax year 1986 is as follows:

True Value Taxable
Value

Land $25,000 $8,750

Building $256,142 $89,650
Total $281,142 $98,400

The matter was submitted to the Board of Tax Appeals upon the notice of appeal, the
statutory transcript certifled by the county board of revision, and the testimony and evidence
adduced at the evidentiary hearing held herein.

To support their conclusion of value the appellants submitted the testimony of George M.
Martin, one of the purchasers of the subject property, and the appraisal report of Kenneth E.
Wilson, Jr., an independent fee appraiser. Mr. Wilson's appraisal report had been submitted
to the Board of Revision and was included as part of the statutory transcript certified to this
Board by the Franklin County Board of Revision.

Mr. Martin testified that he purchased the property on April 20, 1986 for $500,000. (Exhibit
One) He indicated, however, that in this instance the sale [*3] price is not indicative of the
property's true value. When he purchased the property, It was his understanding that the
purchase price included the value of the property In addition to the value of the storage
business being conducted on the property. The fact that the purchase contract (Exhibit One),
the conveyance fee statement (Exhibit A), and the General Warranty Deed (Exhibit B) are
silent regarding this arrangement was due to an oversight on his part. He would not have
purchased the property at the price paid without the business being Included. He further
testified that had a proper allocation been made, of the $500,000 purchase price, $420,000
should have been allocated to the real property, and $80,000 should have been allocated as
the purchase price for the business.

Mr. Wilson concluded that the subject property had a true value of $524,000 as of June 24,
1986. He was of the opinion that the purchase price of $500,000 paid by the appellant on
April 20, 1986 was not reflective of true value. He noted that there was no real estate
commission Included in the sale, and the seller had not actively marketed the property.

The property consists of five one story concrete [*4] block storage buildings containing
approximatley 26,600 square feet of gross building area. The property also includes a metal
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pole barn containing approximately 2,100 square feet. The buildings contain 126 covered
storage units, as well as some open storage area. There are no utilities servicing the site.

Mr. Wilson analyzed the property utilizing the cost, income, and market approaches to value.
The market approach yielded a value of $520,000, the Income approach a value of $524,000,
and the cost approach a value of $420,000. He opined that the market and income
approaches both reflected operating self-storage properties. He gave most weight to the
income analysis as it reflected the current income capabilities of storage facilities. He thereby
concluded that the subject property had a value of $524,000 as an operating entity.

In Columbus Bd. Edn. v. Fountain Square Assoc., Ltd. (1984), 9 Ohio St. 3d 218 the Ohio
Supreme Court stated at page 219:

"Appraisals based upon factors other than sales price are appropriate for use in determining
value only when no arm's length sale has taken place ..., or where it is shown that the
sales price is not reflective of true [*5] value ..."

In addition this Board should and has considered the administrative record (statutory
transcript) which the county board of revision is required to file with this Board, giving that
record whatever weight this Board deems appropriate, even though additional evidence may
be and in this case was accepted. Black v. Bd. of Revision (1985), 16 Ohio St. 3d 11.
Furthermore, this Board is mindful of the fact that it is not required to adopt the valuation
fixed by any expert or witness and is vested with wide discretion in determining the weight to
be given to evidence and the credibility of witnesses which come before this Board. Cardinal
Federal S. & L. Assn. v. Bd. of Revision (1975), 44 Ohio St. 2d 13.

Giving consideration to the totality of the evidence the Board of Tax Appeals finds and
determines that the value of the subject property as of January 1, 1986 is as follows:

Parce1191404
True Value Taxable

Value

Land $31,500

Building $420,500

Total $452,000

$11,025

$147,175

$158,200

Parcel 154611

True Value Taxable
Value

Land $48,000 $16,800

Building 0 0

Total $48,000 $16,800

the [*6] value of the combined parcels for tax year 1986 Is:
True Value Taxable

Value
Land $79,500. $27,825

Building $420,500 $147,175

Total $500,000 $175,000

It is Ordered that the Auditor of Franklin County shall cause his records to reflect the values
hereinabove determined with respect to the subject property and to assess the same in
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accordance therewith as provided by law.

It is Further Ordered that a certified copy of this decision and order be sent to the Auditor of
Franklin County and to each of the parties hereto by and through their respective counsel.

^ Source: Legal > 1. ../> OH Board of Tax Appeals Decisions Q
^ Terms: self storage and allocation (Edit Search)

• View: Full
DatelTime: Tuesday, June 29, 2004 - 3:47 PM EDT

About LexisNexls I Terms and Conditions

Copyright ® 2004 LexisNexis, a division of Reed Elsevier Inc. All dghts reserved.
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The second issue raised by Complainant is a constitutional issue alleging a denial of due process and
equal protection in failing to apply Section 138.060(1) to counties other than first class, charter counties.
We cannot address constitutional questions. However, we note that the increased value by Respondent is
alleged to be a result of Complainant's decision to convert personal property into fixtures.

FINDINGS OF FACT

1. The property under appeal contains 154.4 acres lying along the east side of Highway 111 and along
Cannon Hollow Road west of Forest City, Missouri. It contains 10.9 acres on which a lead smelter sits;
11.5 acres containing a hazardous waste landfill; and 6.1 acres of cleared land around the bermed and
sloped area of the landfill. The remaining 125.9 acres are peripheral land, which is partially timbered,
and partially in grass.

Highest and Best Use

2. The highest and best use of the property is as a secondary lead recovery facility. As such, the property
is a unique or special use property. There is a market for such facilities.

Income AnTroach Not Reliable

3. The income approach is not a reliable indicator of value for a unique, owner-occupied facility.

The Market Approach Not Reliable

4. The market approach is not a reliable indicator of value for the subject property. Although five
secondary lead recovery plants have recently sold, two of those sales involved Schuylkill's attempt to
find a buyer for its property after losing a major supplier. A third sale is outside the United States, and
may be subject to economic factors which we are not capable of determining. Finally, insufficient
evidence exists to determine the proper adjustment for quality and value of the business component, if
any, making all five sales unreliable.

The market approach using sales of more common manufacturing facilities is also inappropriate. The
only possible similarity between a manufacturing facility and a lead recovery plant is size.

The Cost Approach is Most Reliable

5. The cost approach is the most reliable indicator of value for this property because it does not consider
non-taxable property such as goodwill and any intangible going concern value which may exist and
which is attributable to a saleable business asset based upon reputation.

Inclusion of Assemblage Value and Transmissible Value is Proper

6. Going concern value which is the result of assemblage is tangible and taxable. The value of permits,
professional services, and labor to create the assemblage is taxable as part of the assemblage. Likewise,
when the business necessarily follows the real estate, transmissible value is created and constitutes
taxable real estate even when intertwined with a business.

Permit to Operate Hazardous Waste Landfill

7. A permit has been issued by the EPA, through DNR, which allows the operation of a hazardous waste
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landfill on the Schuylkill property. The permit does not allow dumping of waste not generated by the
Schuylkill plant. The permit is not transferrable. Subsequent purchasers must file for their own permit.
There is no evidence which suggests that subsequent purchasers would have any difficulty in obtaining
such a permit.

The permit to operate the hazardous waste landfill does not add an untaxable, intangible value to the real
property. The permit has no value separate and apart from the real property.

Background of Ownership

8. The property under appeal is variously described as "a secondary lead recovery plant" or a "resource
recycling plant." It was originally owned by Schuylkill Holdings, Inc. and was sold, together with a
176,000 square foot sister plant in Louisiana, to Exide in 1995. Schuylkill sold the plants because they
had lost their major supplier and were concerned about their future. Schuylkill initiated the process of
locating a buyer.

Exide entered into an agreement to buy both facilities. The terms of the agreement were $2,000,000
cash; $31,000,000 in stock transfers and a $3,700,000 contingent note based upon future lead prices.
The requirement of the contingent note has been satisfied. Under this agreement, the total purchase price
was $36,700,000 with $22,000,000 allocated to good will, leaving a balance of $14,700,000. No other
intangible value was identified.

The Plant Operation

9. The plant receives ten tractor trailer loads, or approximately 10,000 used batteries each day for
recycling. The batteries are loaded onto conveyor belts and travel to a machine which breaks the
batteries, causing the lead and sulfuric acid to separate. The lead is smelted into bars or blocks and
shipped to another location for use in new batteries. The sulfuric acid is sold to an organization in St.
Joseph. The plastic casings are washed, granulated and extruded into pellets which are bulk packed and
shipped to another Exide facility where new covers and cases are manufactured. Two large scrubbers in
the bag house filtrate the air in the plant to avoid acid rain.

Furnace slag, scrubber sludge and water treatment sludge are removed to the landfill. Under EPA and
DNR regulations, all waste and stonn water that falls on or is created by the facility must go through a
water treatment plant.

The plant is centrally located to both receive used batteries and to ship recycled materials.

The Landfill

10. The hazardous waste landfill, located on a hill above the plant, is well designed with double
synthetic lines and a leachate collection system. The State of Missouri, Department of Natural
Resources, has granted a "hazardous waste management facility permit" to Schuylkill allowing
Schuylkill to receive lead-acid batteries and other lead-bearing wastes at its Cannon Hollow Plant and
that plant is permitted to store hazardous wastes in containers and to dispose of those wastes in the
landfill area.

The State of Missouri, Department of Natural Resources, has also certified Schuylkill's Cannon Hollow
Plant as a "certified resource recovery facility" and has issued an operating permit allowing the Cannon
Hollow Plant to release processed wastewater and stonn water into Cannon creek.
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The Office Building

11. The 10.9 acres of plant area are improved with an 8,108.4 square foot office building built in 1978.
(See Ex. R-1, p. 35). This building has 16-foot ceilings. The building has brick exterior walls on the
northeast and southwest sides and concrete block walls on the northwest and southeast sides. It has a tar
coated built up roof, a concrete foundation and a steel frame. Attached to the southeast corner of the
office building is a 130.2 square foot "air handling room" with 9-foot ceilings. Attached to the northeast
corner of the office building is a 446.5 square addition with 10-foot ceilings.

The office building has four private offices, a nurses area, a receptionist area, an open office area, a large
lounge, conference room, two lab areas, scale room, laundry room, clothes storage area, boot storage
room, locker and shower area, locker and wash area, two ladies' rooms and a men's restroom.

Most of the interior is finished with paneled walls or painted plywood. Ceilings are tiled with recessed
fluorescent lighting. Flooring is vinyl or ceramic tile.

The scales room is equipped with a Fairbanks Scale, Model No. G-700027 with a 50 ton capacity. The
scale pit has a two piece platform that measures 81.0 feet by 10.0 feet.

The building is 20 years old and has a remaining economic life of 25 years. Incurable depreciation is
44.4%. The building has a depreciated value of $279,000.

Th_e Battery Recycling Building

11. The 10.9 acres is further improved with a 83,168.6 square foot battery recycling building which
serves the storage, processing and handling operations of the plant. (See diagram Ex. R- 1, p. 45). Most
of this building area was constructed in 1977 with storage and dock entry areas added in 1991. The
building is composed of sections designated according to their use. The breakdown of those sections is
defined at p. 42 of Ex. R-1.

The building area has steel frame construction with metal siding and a metal roof. The southwest portion
containing the storage and dock entry areas has a concrete wall foundation with a height of 5.0 feet and
an eave height for this area of 28 feet. The middle portion of the smelting-casting area has an average
height of 25 feet. This area serves the tower portion of the smelting hoods, the east part of the smelter,
the reagent area, the stabilization slag product area, the filter press area, and the recycling areas. All
have an average height of 18.5 feet. There is a 4.3 foot concrete foundation wall along the smelting area,
a 9 foot concrete foundation wall along the reagent building and 5 foot concrete foundation wall along
the stabilization slag to battery recycling areas.

In the southeast comer of the smelting/casting area is a three-story office/storage area that has a utility
room on the third floor. It measures 24.8 feet by 15.8 feet for an area per floor of 391.8 square feet or
1,175.4 square feet for all three floors combined. It has concrete block walls and is served by two
Janitorial Central Air Units.

In the central part of this building is the basement or lower level serving the smelting hoods below floor
level. This area measures 57 feet by 18 feet with a depth of 8 feet and an area of 1,076 square feet.

There is an open canopy on the west side of the battery plate storage and mix room areas. It has a length
of 49 feet and a width of 17 feet for an area of 833 square feet.
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In the mix room portion of this building are four partitioned concrete block areas that are used for the
storage of sodium hydroxide, sodium nitrate, calcium, and sulfur flakes.

I

In the northwest corner there is a small attachment that measures 12 feet by 16 feet with a height of 10
feet for an area of 192 square feet. This portion has masonry construction.

The building is served by two 14 foot. wide overhead doors serving the smelting area, two overhead
doors which are 9 foot wide at load level in the dock area, a 16.5 foot wide overhead door in the wash
bay area, and a 32 foot wide double sliding door serving the containment area. The weighted effective
age of this building is 15 years with a remaining economic life of 20 years. Incurable depreciation is
42.9%. The depreciated value of this building is $1,234,000.

Bag and Scrubber Building

12. The bag and scrubber building is a steel frame building that has various heights and is divided into
three portions with a total building area of 7,788.6 square feet. (See diagram Ex. R-1, p. 53). The initial
building was built in 1978. The scrubber area was built in 1990.

The scrubber portion in the northwestcomer measures 41.4 feet by 19.8 feet and 29.4 feet by 41.2 feet
with an area of 2,031 square feet. The building has a height of 16 feet and has as 12 foot overhead door
on the north side.

The southwest portion of the building measures 73 feet by 25.4 feet and has an area of 1,854.2 square
feet. This area has an eave height of 20 feet with a 1.5 foot concrete foundation wall.

The remaining portion in the southeast corner measures 42.8 feet by 91.2 feet with an area of 3,903.4
square feet. It has an eave height of 49 feet. It has a concrete wall foundation height of 2 feet and is
served by two overhead doors with a width of 12 feet. Along the southeast corner is a utility room that
measures 6 feet by 4 feet with an area of 24 square feet and a height of 6 feet.

The building is fully insulated. The building has an effective age of 15 years with a 20 year remaining
economic life. The loss due to incurable depreciation is 42.9%. The building has a depreciated value of
$100,000.

Storage Building

13. The storage building was originally built as the battery crusher building, but is now used for storage.
It measures 53.6 feet by 60.0 feet; 15.5 feet by 61.5 feet; 75.8 feet by 23.6 feet

and 55.0 feet by 92.8 feet with a building area of 11,062.1 square feet. It has an estimated eave height of
20 feet. (See diagram at Ex. R-1, p. 60).

The building is a steel frame structure with metal siding and roof on a concrete foundation. It has a 5
foot lower concrete wall along the long west portion with a lower wall along the south to southeast side
with a height of 6.3 feet. Along the north to northeast portion is a lower concrete wall with a height of 6
feet. The building has a 14 foot overhead door on the northwest side with a 36 foot wide double sliding
door on the southeast corner.

The building has overhangs on the west and northern portions. The overhang on the west portion
measures 100 feet by 14 feet with an area of 1,400 square feet. This area is the site of the 50 foot by 10
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foot scales platform that has an estimated capacity of 50 tons and is equipped with a digital readout. The
overhang along the northern portion measures 92.8 feet by 11 feet covering 1,020.8 square feet. This
area has six storage bins separated by a concrete wall with a thickness of 12 inches and a height of 6
feet.

On the southeast side of this buildings is a basin for acid that measures 24.8 feet by 17 feet covering an
area of 421 square feet. It has a concrete wall with a height of 6 feet and a thickness of 12 inches.

This building is primarily in poor condition. The sides and roof are rusting with some holes noted in
both the sides and ceiling. The concrete floor in this building is also in poor condition and badly
deteriorated.

This building has an accelerated economic age of 30 years with a 5 year remaining life. Incurable
deterioration is 85.7%. The depreciated value of this building is $33,000.

Water Treatment Buildin^

14. The water treatment building measures 77 feet by 54.3 feet contain 4,181.1 square feet on the north
portion and 51.8 feet by 27 feet containing 1,398.6 sqiiare feet on the south part. (See diagram at Ex. R-
1, p. 65).

The building has a combined area of 5,579.7 square feet and an cave height of 27 feet. The north portion
is a steel frame building with metal siding and roof that was built in 1991. It has a lower concrete wall
with a height of 4 feet. The south part has a concrete lower wall with a height of 5 feet with a concrete
block exterior wall above and was built in 1983. The north part of this building has metal walkways
serving the tank area. These walkways measure 39 feet by 6 feet by 33 feet by 4 feet, and 26 feet by 4
feet with a combined area of 470 square feet. This building is insulated and is in good condition with
some minor rusting noted.

The weighted average age for this building is 10 years with 25 years of remaining economic life.
Incurable depreciation is 28.6%. The depreciated value of this building is $80,000.

Water Treatment Basin

15. The water treatment basin is located adjacent to the west side of the water treatment building. It
measures 55 feet by 55 feet, less an area in the southwest comer measuring 27.5 feet by 8 feet. It has a
total area of 2,805 square feet. It has concrete walls with a depth of 8 feet and a thickness of 12 inches.
There is a concrete wall divider in the middle of the tank with a height of 5 feet and a length of 27.5 feet.
This basin has 1,760 square feet of wall area with a depth of 8 feet and 235 square feet of all area with a
depth of 5.8 feet for a combined wall area of 1,995 square feet. (See diagram at Ex. R-1, p.71).

The basin is in fair condition with an effective age of 10 years and a remaining economic life of 10
years. Accrued depreciation is 50%. The depreciated value of this improvement is $13,000.

Settlement Basin

16. The settlement basin measures 71.8 feet by 49.8 feet with a size of 3,575.6 square feet. It has a depth
of 10 feet with the walls having a thickness of 10 inches. The structure has a wall area of 2,432 square
feet. The south side of this basin is in the hillside. The basin appears to be in good working condition.
(See diagram at Ex. R-1, p. 75).
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The basin has an effective age of 10 years and a remaining economic life of 10 years indicating a 50%
depreciation. The depreciated value of this improvement is $15,000.

Shop Maintenance Building

17. The shop maintenance building is an "ell" shaped building that was reported to have been built in
1977. It measures 148.9 feet by 40 feet on the north portion and 40 feet by 40 feet on the south part with
a combined area of 7,556 square feet. It is mostly a steel frame building with metal siding and roof. An
area with the length of 385 feet in the northwest corner has concrete block exterior walls. (See diagram
at Ex. R-1, p. 79).

The building has an eave height of 20 feet. It has a lower concrete wall along a portion of the southwest
corner with a height of 6 feet and a wall along the cential portion with a height of 2 feet.

The interior of this building is divided into three areas. The ceiling and the walls are insulated and each
area is heated by ceiling suspended gas furnaces. In addition, there is a mezzanine in the rtorthwest
corner that measures 38.5 feet by 16 feet with an area of 616 square feet. It has a concrete block wall
and is used mostly for parts storage.

The building has had some minor repair to the exterior siding and appears to be in fair condition. The
building is estimated to be in mid-life indicating depreciation of 50%. The depreciated value of this
building is $87,000.

Miscellaneous Storage Building

18. The miscellaneous storage building measures 6.7 feet by 6 feet with an average height of 7.5 feet
and a size of 40.2 square feet. It has mostly concrete block walls with plywood on the front. The
building is in fair condition. The building is estimated to be in mid-life indicating 50% depreciation. The
depreciated value of the building is $260.

Petroleum Oil and Lubrication Shed

19. This is a small building that measures 12 feet by 10 feet with an average height of 7.5 feet and an
area of 120 square feet. It is a concrete block building with a metal roof. The building is in fair
condition. The building is estimated to be in mid-life indicating 50% depreciation. The depreciated value
of the improvement is $860.

Small Tin Shed

20. The small tin shed is a frame building that measures 15.5 feet by 8.5 feet with a height of 8 feet and
an area of 124 square feet. It has tin on the roof and sides and is in fair condition. This building is
estimated to be in mid-life indicating 50% depreciation. The depreciated value of the improvement is
$370.

Walkway Building

21. The walkway extends from the office to the battery recycling building area. It has a length of 72.5
feet with a width of 7.5 feet and an average height of 8.5 feet. The structure has an area of 543.8 square
feet. The building is built from square metal tubing with metal covering the roof and sides. The building
has a concrete floor and is lighted. It is equipped with a decontamination blower at the upper end.
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The structure is in good condition. However, this type of improvement rarely contributes to value
proportionately with its cost new. Therefore, its loss in value is 50%. The depreciated value of this
improvement is $2,000.

Pump Building for Runoff Water

22. The pump building is a steel pole building that measures 25.3 feet by 16.9 feet with an average
height of 18 feet and an area of 455.4 square feet. It has a concrete floor with metal sides and roof. The
building is in good condition.

The building is considered to be in mid-life indicating a 50% depreciation. The depreciated value of this
improvement is $1,500.

Rainwater Collection Basin .

23. The rainwater collection basin measures 343 feet by 47 feet with a depth of 7.8 feet covering an area
of 16,121 square feet. A portion of this basin extending to the creek to the north measures 18 feet by 12
feet with an area of 216 square feet. The basin has concrete walls with a thickness of 8 inches and a
depth of 7.8 feet. It has a concrete floor and a reported capacity of 2 million gallons. The basin covers a
combined area of 16,337 square feet with a wall area of 6,427.2 square feet. The east end of this basin is
a cat walk that has a length of 35 feet. The basin is in good condition.

The basin has an effective age of 5 years with a remaining economic life of 15 years indicating accrued
depreciation of 25%. The depreciated value of this improvement is $135,000.

Small Pump Shed Building

24. The small pump shed building is a small frame building that measures 10.1 feet by 8 feet with an
average height of 6.5 feet and an area of 82.8 square feet. It has wood exterior siding and a shingle roof.
This building is considered moveable and is not valued for the purpose of this decision.

Barn

25. The barn is older and measures 40 feet by 24.1 feet with an average height of 11 feet and an area of
964 feet. It has vertical board siding and a tin roof and is in fair condition. The effective age of this
building is 45 years with a remaining 15 year economic life. The indicated accrued depreciation is 75%.
The depreciated value of this improvement is $2,200.

Stabilization Pond Area

26. The stabilization pond area measures 168 feet by 66 feet. It consists of three cells that have all a
width of 50 feet. The first cell from the south has a length of 110 feet with the second cell having a
length of 30 feet and the third north cell having a length of 20 feet. There is a berm around the outer
edge and dividing these structures that measures 12 feet wide at the base and 4 foot wide along the upper
side. These basins have a maximum depth of 5 feet. The water comes into Cell No. 1 through a 6 foot
PVC line and flows through a septic system before entering this cell. Later water can flow in Cell No. 2
and then finally exits the system by the 10 inch discharge pipe into Cannon Creek in Cell No. 3. The
basins all have Claymax LC Liner installed in the basin area. The stabilization area was built
approximately six to seven years ago and is in good condition.
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The stabilization area has an effective age of 5 years with a remaining economic life of 15 years. The
indicated depreciation is 20%. The depreciated value of this improvement is $9,500.

Storm Water Lines

27. The storm water on the Exide property is collected by approximately 3,595 feet of line that extends
around the battery recycling building, and runs along the front of the shop. This line transports the storm
water to the storm water detention basin. The water is then pumped back to the water treatment area by a
line with a length of 1,336 feet and later pumped back to the creek with a line of 1,580 linear feet.

The storm lines have an effective age of 5 years with a remaining economic life of 15 years. The accrued
depreciation is 25%. The depreciated value of these lines is $98,000.

Site Improvements

28. The site improvements consist of various retaining walls in the vicinity of buildings, walkways,
lighting, concrete area and chain link fencing.

There is a 299 foot retaining wall in the vicinity of the office. It has an average height of 5 feet and is
1,495 square feet. There is a retaining wall by the water treatment building that is 19.8 feet by 3.4 feet
high and 8 inches thick, or 67.3 square feet. There is a retaining wall at the northeast corner of the
smelter building that is 18.8 feet by 5.2 feet by 8 inches, 43 feet by 7 feet by 12 inches, and 34 feet by 4
feet by 6 inches. These contain 534.8 square feet. There is a 208.1 feet by 7.5 feet by 10 inch retaining
wall south of the outside storage area, south of the storage building and three divider walls that are 19.3
feet long and four divider walls that are 17 feet long. They contain 2,505 square feet. The total area of
walls is 4,602.1 square feet.

There is a walkway around the office building that is 1,409.2 square feet.

There is a security light on a 25 foot pole at the water detention area and three security lights on 25 foot
wooden poles at the parking lot by the main building.

There is 249,273 square feet of paving in the area of the buildings which consists of 186,955 square feet
of concrete and 62,318 square feet of asphalt.

There are 2,400 lineal feet of 6 foot high chain link fencing including the two electrically operated gates.
The two gates are 29.5 feet and 24 feet respectively leaving 2,346.5 feet of fencing. This fencing has
three strands of barbed wire. The fencing is around the employee parking area and the entry to the plant.

Site improvements rarely contribute to value in the same proportion as their cost. Therefore, the loss in
value due to accrued depreciation is 66.7%. The depreciated value of these site improvements is
$325,000.

Machinery and Equipment

29. The plant contains several items of machinery and equipment that are built on special foundations
within the building and are not carried on the personal property list of the Holt County Assessor's
Office. This includes tanks which are outside the buildings and on the site, equipment within the smelter
building that are attached to the floors and have special foundations with attached piping; the systems
within the battery crusher area; the slag building; the pollution control building; the water pollution
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building; the hammermill area; and other additional equipment. This equipment in some instances has
been specially made and in all instances specifically configured to accommodate the lead and plastic
recycling process. Each of these units are described, then cost in place estimated, and depreciation
estimated. The depreciated value of this machinery and equipment is $2,320,000, as described below.

Outside Tanks

30. The depreciated value of the outside tanks, including the chemical storage tank, the hydrated lime
tank, the Butler lime tank, the propane tank, the tank in the smelter building area and the liquid oxygen
tank is $133,000. The tanks are in the early part of their life and a loss in value due to accrued
depreciation of 33.3% is reasonable.

Smelter Area Equipment

31. The depreciated value of $289,000 is assigned to the equipment in the smelter building, which
includes: five smelter hoods, 5 one-half ton overhead cranes, five one-ton chain hoists, one 60 foot cross
beam support with chain hoist; the 40 foot conveyor; two roller conveyors; a pipe coivstructed roller
conveyor on an eicpanded metal deck in the slag storage area, a one-ton hoist on a 24 foot I-beam; a
horizontal steel tank, a cast iron briqueter, a vertical steel tank, and a tank on the northwest corner of the
smelter area.

The smelter area equipment has an effective age of 20 years with a remaining economic life of 30 years,
indicating accrued depreciation of 40%.

Battery Area E ui ment

32. The depreciated value of $64,000 is assigned to equipment in the battery crusher area, which
includes: two conveyors, a separator, a conveyor to separator, and a blast fumace system.

The equipment in this area has heavy use. It is estimated to be in mid-life, indicating accrued
depreciation of 50%.

Slag Area E ui ment

33. A depreciated value of $23,000 is assigned to equipment in the slag building, which includes: 2
metal bins, 6 foot in diameter and 12 foot high, scaffolding around the tank, a screw conveyor, and a
blastfurnace expansion tank.

This equipment is in mid-life indicating 50% accrued depreciation.

Pollution ControUBag House Equipment

34. The bag house was constructed in 1978 and the scmbbers were added in 1990.

This building has two sides with 12 cones and 2 large fans. The scrubber area contains an 18 foot tank
with an 8.5 foot diameter, a steel storage tank that has an 8 foot diameter and 16 foot height, a steel
water tank that has an 8 foot diameter and 7.5 foot height and a 30 foot long screw auger with a 2 foot
diameter. There are also two steel tanks. One is 10 foot in diameter and 12 foot high while the other is
10 foot in diameter and 18 feet high.
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The equipment has an effective age of 15 years with a 20 year remaining economic life, indicating
depreciation of 42.86%. The depreciated value of the bag house and scrubbing equipment is $1,583,000.

- Water Filtration Building E ui ment

35. The interior of the water filtration building contains three tanks that are 13 feet in diameter and 19
feet high. There is a concrete tank with an 11 foot diameter and 9 foot height and 3 inch wall thickness.
The stainless steel rectangular tank is 22 feet by 6 feet with a depth of 4 feet. There are two hydraulic
control rooms that are 23.2 feet by 5 feet. The building also contains four steel tanks; two are 5 foot in
diameter and 10 foot high. The other tanks are 11 foot in diameter and 10 foot high and 19 foot in
diameter and 13 foot high. The steel scaffolding around the tanks is 39 feet by 6 feet, 33 feet by 4 feet
and 26 feet by 4 feet. The plant can handle 100 gallons per minute.

The effective age of this equipment is 15 years with a remaining economic life of 35 years, indicating
accrued depreciation of 30%. The depreciated value of this equipment is $110,000.

Hammermill Area Equipment

36. A depreciated value of $99,000 was assigned to the equipment located in the hammennill area,
which includes: the hammeimill, a 30 foot conveyor, a 14 foot conveyor, three lime tanks, two 15 foot
cross conveyors, two 18 foot conveyors, and a large steel storage tank.

The equipment is considered to be in mid-life, indicating accrued depreciation of 50%.

Additional Equipment

37. Depreciated value of equipment not listed in one of the above categories is $19,000. That equipment
consists of a five-ton crane in the mechanical shop with a 76 foot long manual chain hoist crainway, a 39
foot conveyor in the dewatering area, an 8 foot by 12 foot metal tank, a 9 foot by 5 foot concrete tank,
and a 5 foot by 6 foot steel tank.

All equipment is estimated to be in mid-life, indicating an accrued depreciation of 50%.

Personal Property

38. Complainant has failed to declare any personal property.

Land

39. Schuylkill owns 154.4 acres of land. That land is divided into 10.9 acres of plant area, 4.5 acres of
operating hazardous waste landfill, 4.5 acres of planned hazardous waste landfill area, 2.5 acres of
closed landfill, 6.1 acres of landfill peripheral area, and 125.9 acres of other peripheral land.

Plant Area

40. Industrial sites in the St. Joseph area are selling for $25,000 per acre. The indicated value of
Schuylkill's 10.9 acres is $272,500.

er ting Landfill
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41. Recent sales of non-hazardous waste landfills indicated a value of $38,000, $52,000 and $76,500 per
acre. Of these, only the last two were operational with lines and leachate systems. These two sales
support a value of $65,000 per acre for Schuylkill's 4.5 acre operating landfill, or $292,000.

Planned Landfill

42. A proposed landfill sold for $38,000 per acre. A second sale, containing 173 acres for a planned
expansion of a land fill sold for $54,000 per acre. These sales indicate a value for Schuylkill's 4.5 acre
planned landfill of $40,000 per acre, or $180,000.

Closed Landfill

43. Schuylkill has closed a landfill containing 2.5 acres. Closed landfills are selling for $165 per acre to
$200 per acre. This indicates a value of $180 per acre for Schuylkill's closed landfill, or $450.

Landfill Peripheral

44. The subject property has 6.1 acres of landfill peripheral. Support land for landfills have a
contributory value of $2,000 to $2,500 per acre. This supports a value of $2,000 per acre for Schuylkill's
peripheral landfill land, or $12,200.

Other Peripheral Land

45. The subject property has 125.9 acres of peripheral land which is not a part of the plant area or the
landfill area. The property is rough and rolling timbered land. In 1994, Schuylkill purchased a 175 acre
tract adjoining the plant from the Gordon Estate for $530 per acre. A similar tract was also sold by the
Gordon Estate in 1994 for $580 per acre. Finally, a similarly sized tract consisting of timbered land and
open grassland was purchased in 1998 for a value of $510 per acre. The price was apportioned at $400
per acre for the timbered land and $820 per acre for the open grassland.

These three sales indicate a value for Schuylkill's peripheral land of $550 per acre or, $69,245.

The record is not complete on how much, if any, of this land is the same land designated as agricultural.
Therefore, we find that this entire 125.9 acres is the agricultural land contemplated by the original
assessment. As indicated above, the agricultural land is valued at $19,073 with an assessed value of
$2,290.

No New Construction

46. No new construction or property improvements have occurred between January of 1997 and January
of 1998 which would warrant a higher value for the property for tax year 1998.

Shaner Appraisal Not Credible Evidence of Value

47. The appraisal presented by Shaner is not a credible indicator of value, and will be given no weight.

LAW

Jurisdiction
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The Commission has jurisdiction to hear this appeal and correct any assessment which is shown to be
unlawful, unfair, arbitrary or capricious. (See Footnote 1) The Conunission does not have jurisdiction to
hear constitutional claims.

Market Value

Property must be_ assessed based upon its true value in money which is defined as the price a property
would bring when offered for sale by one willing to sell but who is not compelled to do so and
purchased by one who is willing to purchase but is not compelled to do so. It is the fair market value of
the subject property on the valuation date.(See Footnote 2)

The term "market value" means "the highest price estimated in terms of money which a property will
bring if exposed for sale in the open market allowing a reasonable time to find a purchaser who buys
with knowledge of all the uses to which it is adapted and for which it is capable of being used." It is "the
price at which a willing seller would sell and a willing buyer would buy, neither under abnormal
pressure.o And it is "the price expected if a reasonable time is allowed to find a purchaser and if both
seller and prospective buyer are fully informed." (See Footnote 3)

The most likely sales price for the property in an open market, arms-length transaction on January 1,
1997, is the only acceptable foundation for an opinion of value in this case.

Burden of Proof

In order to prevail, one of the parties must present substantial and persuasive evidence supporting the
value they propose. Substantial evidence.is evidence favoring facts which are such that reasonable men
may differ as to whether it establishes them, and from which this hearing officer can reasonably decide
an appeal on the factual issues. (See Footnote 4) Persuasive evidence is evidence that has sufficient
weight and probative value to convince the trier of fact. (See Footnote 5) A party does not meet his
burden of proof if evidence on any essential element of his case leaves the Commission "in the nebulous
twilight of speculation, conjecture or surmise." (See Foot note 6)

Expert Opinions

The rules goveming expert testimony are well settled. The testimony of an expert is to be considered
like any other testimony, is to be tried by the same test, and receives just so much weight and credit as
the trier of fact may deem it entitled to when viewed in connection with all other circumstances. The
hearing officer, as the trier of fact, has the authority to weigh the evidence and is not bound by the
opinions of experts who testify on the issue of reasonable value, but may believe all or none of the
expert's testimony and may accept it in part or reject it in part. (See Footnote 7)

Going-Concern Value

In Missouri, intangible personal property is not subject to property taxation. Intangible property has no
physical substance but, rather is a right of action such as easements, goodwill or trade secrets and may
be evidenced by documents which have no intrinsic value, such as stocks, bonds, notes, judgments or
franchises.(See Footnote 8)

In Simon Property GrouP, L.P. v. Boley, 51 P&D 474, we held that some properties have both a "market
value" and a "going concern value." The later is value enhanced by, among other things, the intangible
value of an operating business enterprise.
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"Going concern" has both a tangible and intangible component. That portion of the going concern value
which is the result of assemblage is tangible and taxable; while the portion of going concern value which
is attributable to a saleable business asset based upon reputation rather than physical assets is intangible
and not taxable. (See Footnote 9)

The test for isolating intangible business value is as simple as asking whether the disputed value is
appended to the property and, thus transferrable with the property or is it independent of the property so
that it either stays with the seller or dissipates upon sale. (See Footnote 10)

Similar to assemblage value, the concept that one buying the real estate riecessarily gets the business is
called "transmissible value." Courts have long held that transmissible value constitutes taxable real
estate, even when intertwined with a business. (See Footnote 11)

One commentator suggests the following inquiry:

What is the business that is claimed to be part of the property?

Is the owner of this business the same as the owner of the real estate?

Can the business be transferred to another location separately from the real estate where it is being
carried on?

Can the real estate be transferred without the business?

How does the net income stream to the owner of the business differ from the fair rental value of the real
estate?

Alternatively, the presence of intangibles may be determined using the following test:

1. The intangible asset must be identifiable; i.e., legally recognized;

2. It must be capable of private ownership;

3. It must be marketable; i.e., capable of being financed and/or sold separate and apart from the tangible
property; and

4. Practically, it must possess value; i.e., have the potential to earn income, or its existence is of no
consequence. (See Footnote 12)

Fixtures

Characterization of an item as a fixture, something otherwise personal but attached to realty under such
circumstances as to become part of it, depends upon the finding of three elements: annexation to the
realty, adaptation to the use to which the realty is devoted, and intent of the annexor that the object
become a permanent accession to the freehold. Missouri cases are uniform in requiring that each of these
elements be present in some degree, however, slight, before an item may be considered a fixture. (See
Footnote 13)

Constructive Annexation/Integrated Industrial Plant
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The doctrine of constructive annexation recognizes that a particular article, not physically attached to the
land, may be so adapted to the use to which the land is put that it may be considered an integral part of
the land and constructively annexed thereto. Since its development, the doctrine has ordinarily been
applied to only three types of objects: (i) machinery placed in an industrial establishment-for permanent
use and necessary to the operation of the plant (sometimes referred to as "the integrated industrial plant
rule"); (ii) items that are essential to the use of what is clearly a fixture and cannot readily be used
independently elsewhere; and (iii) items normally physically attached to the realty that are severed for a
temporary purpose such as cleaning or repair. The integrated industrial plan rule is usually applied only
to industrial plants using a substantial amount of machinery and tools, some of which are essential to the
plant's operation even though not bolted to the floor or otherwise physically attached. (See Footnote 14)

DISCUSSION AND CONCLUSIONS OF LAW

Shaner's Appraisal is Not Reliable

The testimony of an expert is to be considered like any other testimony, is to be tried by the same test,
and receives just so much weight and credit as the hearing officer deems it entitled to when viewed in
connection with other circumstances. In a Tax Commission appeal, the Commission - not the appraiser -
is the ulfimate expert and the final determiner of market value. It is the appraiser's job to act as a
conduit, supplying a sufficient quantity and quality of facts to allow the hearing officer to find that the
appraiser's opinion of value is supported by relevant facts.

1. Summary Not Adequate.

Shaner prepared a "summary" appraisal report. That report consisted of three pages of identifying
comments (C-1; p. 4, 8, 9); three pages of site maps (C-1, p. 11, 12, 0); 20 pictures of the appealed
property (C-1, p. 3, 4, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23); two pages of area overview (C-1, p. 24,
25); less than half a page of highest and best use analysis (C-1, p. 26); and less than three pages
containing a sales approach to value (C-1, p. 27, 28, 29).

Shaner insisted that his appraisal was adequate because it complied with USPAP. We disagree. We are
not controlled by USPAP. Our guidelines are set out in 12 CSR 30-3.065. While we do not require strict
adherence, in that approaches may be excluded if a reasonable explanation is made, we do require that
appraisals present enough information to allow us to analyze, verify, and reach a conclusion about the
appraiser's opinion of value. Anything less invalidates our statutory mandate to investigate and
determine market value of appeals before us.

2. Inappropriate Comparables

Within his appraisal report, Shaner tells us that he selected fourteen sales of manufacturing buildings to
use as comparables. His selection was based solely of square footage. No adjustments were made to any
of the comparables to account for areas of significant differences. The comparables indicated a range of
unadjusted values between $1.05 per square foot to $8.33 per square foot. The average of the unadjusted
square foot values was $5.65 per square foot. Shaner pointed out the some of the problems with the
subject property, including "the almost non-existent market for contaminated properties" and concluded
that a $5.00 per square foot value was reasonable. This value also assumes that "the land improvements
do contribute, although minimally, to the current operation." Consequently, the 127,706 square feet of
buildings equate to a value of $640,000.

Although it is simple for us to replicate Shaner's thought processes, his analysis is absolutely
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meaningless. By his own account, the subject property is an industrial facility used for the reclamation
of battery components and the recycling and disposal of a portion of those hazardous components. There
are no alternative uses that could reasonably be expected to provide a higher present value than the
current use.(C- 1, p. 26). Further, the property is a "limited-market property" with few potential buyers
(C-1, p. 29), the facilities are geared for secondary lead recovery and designed for that very unique use.
(tr. 18).

Given all of this, Shaner did not attempt to find other special use facilities and did not attempt to create
any adjustments to recognize these very significant differences. His opiriion was that the onl.y possible
purchasers of this facility would be more traditional manufacturing concerns. In proposing such an
opinion, Shaner completely ignored the fact that this property - as a secondary lead recovery plant - has
recently sold to Exide. He also ignored the fact that four other lead recovery plants had recently sold for
continued use as lead recovery plants. Finally, he failed to recognize that there were no sales of lead
recovery plants which were converted into more run-of-the-mill manufacturing concerns. These facts
suggest that marketability goes beyond mere manufacturing concerns.

3. Misguided Assumption.

Shanerjustified his conclusion that this property had no stand alone value by assuming that Exide
bought the business - not the real property (Tr. 19). He concluded this in spite of the fact that he knew
that Schuylkill had lost its major supplier of batteries and was concerned about its future, which
triggered its search for a buyer (Tr. 36). If Schuylkill did not have the resource supply to continue
operation, we question what business Exide actually bought.

4. Inconsistencies.

We are also baffled by Shaner's shifting position on contamination. Everything within his appraisal
report suggests that the property is contaminated. This would be a reasonable conclusion considering the
fact that the facility processes lead and stores waste products in a hazardous waste landfill. It is also
supported by the fact that Shaner was required to wear a respirator while inspecting the facility. In his
pre-filed direct testimony he stated, at least as to the income approach, "this type of property does not
appeal to investors due to the location of the property, the current use, and the known liability associated
with the contamination on the site" (Ex. C-2, Q14). He also stated that some of the buildings were
licensed as containment facilities with hazardous materials being permitted to be place on the floors.
(Ex. C-2, Q19).

However, in his oral testimony, he repeatedly denied that contamination played a part in his valuation
decision (Tr. 16, 25, 39, 40). He went so far as to say that he did not know of any contamination
problems (Tr. 15, 20) and denying that there was any contamination (Tr. p. 35). He finally conceded that
his reference to contamination meant the landfill but that the existence of a contaminated landfill did not
impact his opinion of value.

5 Failure to Value All Property

Equally as disturbing is the fact that Shaner did not value all the property under appeal. One parcel,
including a catch basin, was completely omitted. The value of a hazardous waste landfill was never
explored, there is no mention of site improvements, and no value was placed upon the machinery and
equipment which were fixtures within the facility. Lastly, although he testified that he valued the land,
there is no evidence in his appraisal that any land value was extracted.
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All of these omissions, coupled with his premise that land (sic) improvements contribute only minimally
to the "current operation" (C-2, p. 29) compels us to find that Shaner was valuing less than all of the
property we are looking at today.

6. Conclusion.

For all the foregoing reasons, we find that Shaner did not present credible evidence of value for this
facility and his testimony and appraisal report is entitled to no weight.

Shaner's Annraisal Report Not Uncontroverted

The Tax Commission cannot base its findings upon personal opinion unsupported by competent
evidence in the record. Further, we cannot arbitrarily ignore competent, substantial and undisputed
testimony by a party which is not shown by the record to have been impeached or disbelieved by the-
Commission. (See Footnote 15) Counsel for Complainant argues that Shaner's appraisal report went
virtually uncontested and, consequently it must stand as providing the correct value for the subject
property.

We disagree. While it is true that the particulars about Shaner's proposed comparable sales were not
explored, they were certainly controverted. Those sales were controverted on the basis that they did not
evidence the highest and best use of the property. Counsel for Respondent questioned Shaner repeatedly
about why he did not utilize sales of lead recovery facilities. Similarly, Respondent's appraiser asserted
that run-of-the-mill manufacturing buildings do not represent the highest and best use of the property.

Consequently, we do not find Shaner!s testimony to be undisputed. The degree of competence and
substance within his appraisal was discussed at greater length above..

The Landfill Value Issue

Respondent's appraiser located sales of closed landfills, operating landfills, and proposed landfills on
which to base his opinion of value. Complainant argues that the various portions of their landfill do not
have differing values. Specifically, there is dirt and waste in the closed landfill and dirt and waste in the
operating landfill. They assert that all dirt and waste is of equal value.

The key to resolving this argument does not tum on dirt and waste but on whether the landfill is still
capable of accepting more dirt and waste. As the market demonstrates, landfills which are still capable
of accepting fill have signifcantly more value than landfills which are closed.

Nor are we persuaded by counsel's argument that because operational landfills have a greater market
value, there must be some intangible business value involved. The ability of a property to function
according to its intended purpose does not create a business value. The ability to function is a
characteristic of the property - not a characteristic of the property's ownership.

azardous Waste Permit Issue

In Missouri, a person who claims that the assessor has erroneously valued an intangible has the burden
of identifying and valuing that intangible. Absent such a showing, we will not presume that such an
intangible impacts value.

The EPA/DNR permit to operate a hazardous waste landfill and a resource recovery facility is an

A082



intangible. However, it adds no value to the subject property and taxation of the property does not place
a tax on the permit. The permit has no value without the land. It is not capable of being financed andlor
sold separate from the tangible property and it has no ability to earn income.

Complainant seeks to argue that the landfill has no value without the permit. As demonstrated above,
this is not the test for intangible value. However, even if it were the test, it would have little bearing on
our determination of value. The evidence clearly demonstrated that the land qualified for a permit and
that the Department of Natural Resources was willing to approve such a permit. The fact that a new
purchaser may have to reapply for the permit does not diminish the value of the landfill.

I

Machinery/Equipment Labor Force Issue

Shaner's failure to consider the value of the fixtures seems to argue that the fixtures have no value.
Obviously, if we were persuaded by his argument that only manufacturing concerns would purchase this
property, then we might agree. However, we do not accept this argument.

The fixtures are part of an integrated industrial plant and are the proper subject of valuation and taxation.

Next, Complainant's counsel argues that these fixtures should be valued as if they were personal
property. In other words, how much would they sell for if they were pulled out of the plant. She takes
exception with Respondent's calculation of permitting, engineering and labor required to install the
fixtures within the plant and on outside sites. She asserts that including these "labor" values is taxation
of an intangible.

The fact that building permits, engineering plans and labor are necessary to install a portion of the plant
is not an unusual phenomena and it is not "value in use" as alleged by Complainant's counsel. All
construction - whether a single family residence or an industrial plant - requires labor, permits and
professional services. It is a part of the construction of the plant and it is taxable. While Davis' fixture
valuation may constitute "value in place", as suggested by Complainant's counsel, no credible evidence
was presented that suggested that value in place and value in exchange are not the same in this instance.

Issue of Reliability of Davis Appraisal

The Davis appraisal report contains numerous typographical, grammatical and mathematical errors.
Consequently, counsel for Complainant argues that the appraisal is entitled to no weight.

Again, we disagree. While we do no condone mistakes in appraisal reports, in this instance, those
mistakes did not affect the ultimate opinion of value. As counsel for Complainant agrees, "It is true as
Mr. Davis asserts, that many of the math errors are insignificant and do not effect his final conclusions
due to rounding."

Davis Cost Approach Reliable Indicator of Value

The testimony of an expert is to be considered like any other testimony, is to be tried by the same test,
and receives just so much weight and credit as the hearing officer deems it entitled to when viewed in
connection with other circumstances.

After reviewing the totality of the evidence, the methodology which best represents the value of the
subject property, and which best neutralizes any possibility of valuing intangible assets, is the Davis cost
approach. That cost approach, with an adjustment to represent the classification and grading of

A083



agricultural land, indicates a value of the commercial property of $5,492,840 (assessed value
$1,757,710).

ORDE

The assessed valuation for the subject properties for tax year 1997 and 1998, as determined by the
Assessor and approved by the Board of Equalization, are SET ASIDE. The Clerk is hereby ORDERED
to place the following values on the tax books for tax years 1997 and 1998:

Commercial market value $5,492,840 (assessed value $1,757,710)

Agricultural market value $19,973 (assessed value $2,290)

A party may file with the Commission an application for review of a hearing officer decision within
thirty (30) days of the mailing of such decision. The application shall contain specific detailed grounds
upon which it is claimed the decision is erroneous. Failure to state specific facts or law upon which the
appeal is based will result in summary denial.

If an application for review of a hearing officer decision is made to the Commission, any protested taxes
presently in an escrow account in accordance with this appeal shall be held pending the final decision of
the Commission. If no application for review is received by the Commission within thirty (30) days, this
decision and order is deemed final and the Collector of Holt County as well as the collectors of all
affected political subdivisions therein, shall disburse the protested taxes presently in an escrow account
in accord with the decision on the underlying assessment in this appeal. If any protested taxes have been
disbursed pursuant to Section 139.031(8), RSMo, either party may apply to the circuit court having
jurisdiction of the cause for disposition of the protested taxes held by the taxing authority.

Any Finding of Fact which is a Conclusion of Law or Decision shall be so deemed. Any Decision which
is a Finding of Fact or Conclusion of Law shall be so deemed.

SO ORDERED March 3, 1999.

STATE TAX COMMISSION OF MISSOURI

Luann Johnson

Hearing Officer

FOOTNOTES

1. Article X, Section 14, Missouri Constitution of 1945; Sections 138.430, 138.460(2), RSMo 1994.

2. Section 137.115, RSMo 1994; St. Joe Minerals Corp. v. State Tax Commission, 854 S.W.2d 526, 529
(Mo. App. 1993); Missouri Baptist Children's Home v. State Tax Commission, 867 S.W.2d 510, 512
(1VIo. banc 1993); Hermel, Inc. v. State Tax Commission, 564 S.W.2d 888, 897 (Mo. banc 1978).

3. Appraisal Terminology and Handbook, 45h Edition, American Institute of Real Estate Appraisers, p.
121.

4. Cupples-Hesse Corporation v. State Tax Commission, 329 S.W.2d 696, 702 (Mo. 1959).
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7. Beardsley v. Beardsley, 819 S.W.2d 400,403 (Mo. App. 1991); Cumow v. Sloan, 625 S.W.2d 605,
607 (Mo. banc 1981); Scanlon v. Kansas City, 28 S.W.2d 84, 95 (Mo. banc 1930).

8. Webster's Third New International Dictionary, unabridged, 1976.

9. Boise Cascade Corporation v. Deparhnent of Revenue, 12 Or. Tax 263 (1991).

10. State ex rel. N/S Associates v. Board of Review of the Village of Greendale, 473 N.W.2d 554 (Wise.
App. 1991).

11. Public Service Company of New Hampshire v. Hew Hampton, 137 A.2d 591 (N.H. 1957).

12. Entrepreneurial Profit Revisited, Gaylord A. Wood, Journal of Property Tax Management, Summer
1994.

13. Sears Roebuck & Co. v. Seven Palms Motor Inn, 530 S.W.2d 695 (Mo. banc 1975).

14. Sears, supra.

15. Koplar v. State Tax Commission, 321 S. W.2d 686.

ORDER

DENYING IN PART AND GRANTING IN PART

APPLICATION FOR REVIEW

OF HEARING OFFICER DECISION

AND

MODIFYING HEARING OFFICER DECISION

On March 3, 1999, Hearing Officer, Luann Johnson, entered her Decision and Order (Decision) setting
aside the assessments by the Holt County Board of Equalization and finding value for the subject
properties.

Complainant filed its Application for Review of the Decision.

Respondent timely filed her Response to Application for Review.

*^**r

Complainant's Grounds for Review
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The grounds stated in the Application for Review were:

1. The Hearing Officer erred in using an incorrect basis for value.

2. The Hearing Officer erred in the findings of fact to which she applied the law.

3. The Hearing Officer erred in that the Decision was against the weight of the evidence.

Commission Response to General Grounds for Review

The Commission's review of the Decision is upon the record and will ordinarily be limited to whether
the findings, conclusions and decision of the Hearing Officer are supported by substantial and
persuasive evidence and is not arbitrary, capricious or contrary to law: Hermel,Inc: v. STC, 564 S. W:2d
888 (Mo. 1978); Black v. Lombardi, 970 S.W.2d 378 (Mo. App. E.D. 1998); Holt v. Clarke, 965 S.W.2d
241 (Mo. App. W.D. 1998); Smith v. Morton, 890 S.W.2d 403 (Mo. App. E.D. 1995). The Commission
will review the Decision to determine whether facts found by the Hearing Officer are supported by
substantial evidence upon the whole record and whether a reasonable mind could have conscientiously
reached the same result based on a review of the entire record. Phelps v. Metropolitan St. Louis Sewer
Dist., 598 S.W.2d 163 (Mo. App. E.D. 1980).

The Hearing Officer is not bound by any single formula, rule or method in determining true value in
money, but is free to consider all pertinent facts and estimates and give them such weight as reasonably
they may be deemed entitled. The relative weight to be accorded any relevant factor in a particular case
is for the Hearing Officer to decide. St. Louis County v. Security Bonhomme, Inc., 558 S.W.2d 655, 659
(Mo. banc 1977); St. Louis County v. STC, 515 S.W.2d 446, 450 (Mo. 1974); Chicago, Burlington &
Quincy Railroad Company v. STC, 436 S.W.2d 650 (Mo. 1968).

The Hearing Officer as the tri er of fact may consider the testimony of an expert witness and give it as
much weight and credit as she may deem it entitled to when viewed in connection with all other
circumstances. The Hearing Officer is not bound by the opinions of experts who testify on the issue of
reasonable value, but may believe all or none of the expert's testimony and accept it in part or reject it in
part. Beardsley v. Beardsley, 819 S.W.2d 400, 403 (Mo. App. 1991); Curnow v. Sloan, 625 S.W.2d 605,
607 (Mo. banc 1981).

The Commission will not lightly interfere with the Hearing Officer's Decision and substitute its
judgment on the credibility of witnesses and weight to be given the evidence for that of the Hearing
Officer as the trier of fact. Black v. Lombardi, 970 S.W.2d 378 (Mo. App. E.D. 1998); Lowe v.
Lombardi, 957 S.W.2d 808 (Mo. App. W.D. 1997); Forms World, Inc. v. Labor and Industrial Relations
Com'n, 935 S.W.2d 680 (Mo. App. W.D. 1996); Evangelical Retirement Homes v. STC, 669 S.W.2d 548
(Mo. 1984); Pulitzer Pub. Co. v. Labor and Indus. Relations Commission, 596 S.W.2d 413 (Mo. 1980);
St. Louis County v. STC, 562 S.W.2d 334 (Mo. 1978); St. Louis County v. STC, 406 S.W.2d 644 (Mo.
1966).

A review of the record in the present appeals provides support for the determination made by the
Hearing Officer as to the true value in money for the subject properties, subject to modifications noted
below for Specific Grounds 1 H and 1I. Quite simply, Complainant's expert failed to persuade the trier of
fact. Respondent's expert persuaded the trier of fact as to the appropriate use of his cost approach. While
reasonable minds might differ on the Hearing Officer's Findings, a reasonable mind could have
conscientiously reached the result which the Hearing Officer reached on the issue of value. There is
competent and substantial evidence to establish a sufficient foundation for the determination of value,

Aos6



with modifications noted below for Specific Grounds 1H and 11. The Commission finds no basis to
support a determination that the Hearing Officer acted in an arbitrary or capricious manner or abused her
discretion as the trier of fact and concluder of law in this appeal.

The Commission finds the Hearing Officer did not err in her basis for value; the Hearing Officer did not
err in the findings of fact to which she applied the law, with the exception of the modifications noted
below for Specific Grounds 1H and 11; and the Hearing Officer's Decision was not against the weight of
the evidence. The Complainant's points are not well taken, subject to modifications noted below for
Specific Grounds 1H and 1I.

Commission Response to Specific Grounds for Review

Complainant set forth in support of its three general grounds for review eight areas of alleged error on
the part of the Hearing Officer. Upon review of these specific grounds, the Commission finds the points
raised by Complainant are generally not well taken, to support a reversal of the Decision. The
Commission will briefly address each of the specific grounds, identifying them by the number assigned
in Complainant's Application for Review.

Specific Ground 1. Complainant asserts the approach utilized by the Hearing Officer was not a
recognized approach to value. Complainant's point is not well taken. The Hearing Officer relied upon
the cost approach developed by Respondent's appraiser. Complainant's attempt to characterize it as the
Davis Approach misconstrues that the approach of appraiser Davis relied upon is the cost approach
which has been recognized by the Commission as a proper approach to value to be presented in an
appraisal report.

Specific Ground IA. Complainant asserts deficiencies in the Davis Income Approach. This ground is
irrelevant, since the Hearing Officer placed no reliance on this approach and in fact found the income
approach to not be reliable. Decision, p. 3, Finding of Fact 3. Complainant's point is not well taken.

Specific Ground IB. Complainant asserts deficiencies in the Davis Sales Approach. This ground is
irrelevant, since the Hearing Officer placed no reliance on this approach and in fact found the market or
sales comparison approach to not be reliable. Decision, p. 3, Finding ofFact 4. Complainant's point is
not well taken.

Specific Ground 1 C. Complainant asserts deficiencies iin the Davis Cost Approach in that the appraiser
utilized different rates of depreciation to the bone structure and the remainder of the office building.
Complainant asserts the use of the term bone structure and remainder is not proper. Complainant's
argument on this point is not well founded: A review of the cross-examination on this point (Tr. 89, Line
25 - Tr. 95, Line 3) clearly shows the appraiser was addressing curable and incurable depreciation.
Complainant's point is not well taken.

Specific Ground ID. Complainant asserts various math errors in the Respondent's appraisal relating to
the cost approach. Upon review of the illustrations given by Complainant, the Commission finds
Complainant is in error. For example, Complainant points out an alleged math error on page 37 of
Exhibit R-1 relating to cost for the vinyl tile. Complainant asserts the correct figure should have been
$3,058.44 instead of $3,038.44. Complainant either over looked or elected to disregard the correction
made on the appraiser's errata sheet, where the correct amount of $3,058.44 was supplied. Complainant
asserts an en•or on page 38 with the use of a square footage amount of 6,554.91. However, the errata
sheet, correct this figure to 8,554.9 which calculates to the correct figure given in the appraisal. Likewise
Complainant assertion as to an incorrect calculation of the subtotal of $367,104.78 is not correct in light
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of the corrected data shown on the errata sheet, which was utilized by the Hearing Officer.
Complainant's point is not well taken,

Specific Ground 1E. Complainant points out an error in the Decision, p. 8 where the Hearing Officer
finds an area of the Battery Recycling Building to be 1,076, instead of 1,026. The appraiser corrected the
figure on the errata sheet and determined it resulted in no change in value. Therefore, while technically,
the Hearing Officer's Finding of Fact should have read 1,026, instead of 1,076, this error had no impact
upon the final opinion of value. Complainant's point is not well taken.

Specific Ground IF. Complainant asserts an error by the Hearing Officer and appraiser relative to the
total building area. In point of fact, the appraiser assigns an area for the floor structure and the roof
structure of 7,812.56 square feet. He then utilizes an interior area of 7,788.6 square feet. The Hearing
Officer did not err in using the interior area set forth in Respondent's appraisal. The Commission finds
no conflict on this point when the entirety of Respondent's appraisal on this improvement is considered.
Exhibit R-1, pp. 52-57. Complainant's point is not well taken.

Specific Ground IG. Complainant's next point is on the same order as the point raised in lE. The
alleged error was corrected by the appraiser on the errata sheet. The Hearing Officer's failure to pick up
the correct figure with a difference of only 27.8 square feet is not a error which supports a reversal of the
Decision. Furthermore, the appraiser's evidence was that this correct resulted in no change relative to the
final opinion of value. Complainant's point is not well taken.

Specific Ground 1fI. Complainant asserts the Reconstructed Cost New Less Depreciation for the
Rainwater Collection Basin should be $72,000, not the $135,000 determined by the Hearing Officer.
The appraiser made this correction on the errata sheet and it does have an impact on value. The Hearing
Officer en•ed in this regard. The correct value assigned to the Basin should have been found to have
been $72,000. A modification for this point is appropriate and will be so made.

Specific Ground II. Complainant asserts the indicated depreciation should be 25% (5/20 = 25%) on the
Stabilization Pond Area. Complainant is correct on this point. The Hearing Officer erred in this regard.
The correct value assigned to the Pond Area should have been found to have been $8,950. A
modification for this point is appropriate and will be so made.

Specific Ground IJ. Complainant argues that adjustments should be made to remove the engineering,
permitting, systems and personnel costs which Respondent's appraiser added to personal property items
considered to be part of the real estate. The Commission does not find the Hearing Officer erred in this
regard. The appraisal report of Respondent and the testimony of Respondent's appraiser provide a basis
upon which the Hearing Officer could conclude as she did on this point. The Commission is not
persuaded that the characterizations made by Complainant in this argument are consistent with a full
reading of the evidence. Complainant's point is not well taken.

Specific Ground IK. Complainant argues the Hearing Officer erred in her fmding the complainant had
failed to declare any personal property. Decision, p. 20, Finding of Fact 38. Standing on its own, this
Finding by the Hearing Officer would appear to be in en•or. However, a reading of the full decision and
the evidence, leads a reasonable mind to the conclusion, the Hearing Officer had reference to various
items of machinery and equipment which were part of the subject property which had not been declared
as personal property and were accordingly detennined to be fixtures for purpose of valuation. The
Hearing Officer sufficiently addressed this matter in her Decision. Decision, pp. 26-27. Complainant's
point is not well taken.
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Specific Ground IL. Complainant contends the Hearing Officer erred relative to valuation of the land
value for a specific use. The Commission has reviewed the discussion put forth by the Hearing Officer.
Decision, pp. 32-33. The Commission is not persuaded by Complainant's argument. In short,
Complainant's argument appears to overstate and mischaracterize the decision of the Hearing Officer on
this point. The Commission does not find the Hearing Officer valued the subject property for a specific
use. Complainant's point is not well taken.

Specific Ground 2. Complainant cpntends the Hearing Officer erred in accepting the appraiser's opinion
of adding a factor on machinery and equipment for permitting and engineering. A review of
Complainant's argument, the appraisal and testimony in this regard, leads the Commission to the
conclusion the Hearing Officer did not err. The appraiser relied upon cost derived from a demolition
plant in the Joplin, Missouri area. The Hearing Officer found this to be persuasive. The evidence
provides a basis for the finding of the Hearing Officer.

Complainant's point is not well taken.

Specific Ground 3. Complainant contends the Findings of Fact are only Findings of Opinion of
Respondent's appraiser. The Hearing Officer did not err in finding an expert's opinion persuasive on a
given point and adopting it as a finding of fact. See, Commission Response to General Grounds for
Review, supra. Complainant's point is not well taken.

Specific Ground 4. Complainant contends the appraisal performed by Respondent's appraiser was not
based on generally accepted appraisal practices or theories. The Hearing Officer placed reliance on the
cost approach developed by Respondent's appraiser. The cost approach is an accepted approach to value.
The Hearing Officer did not err in finding Respondent's cost approach as persuasive. See, Commission
Response to General Grounds for Review, supra. Complainant's point is not well taken.

Specific Ground 5. Complainant asserts the Hearing Officer's conclusion of value must be incorrect
since it relies on Respondent's appraisal which coritained two approaches to value which the Hearing
Officer found to be unreliable. The Hearing Officer did not en• in relying on the cost approach to value.
The Hearing Officer found the income and market approaches to be unreliable. This does not mean that
she could not find the cost data and information to be reliable. See, Commission Response to General
Grounds for Review, supra. Complainant's point is not well taken.

Specific Ground 6. Complainant argues that Respondent's appraisal is seriously suspect based upon the
presenting of an Errata Sheet to correct typing, math and spelling errors in the appraisal report. The
Commission is not persuaded that correcting of such mistakes provides a basis for the Hearing Officer to
totally disregard the appraisal report. A review of the appraisal and the errata sheet shows that the
appraiser did what any good appraiser would and should do when finding math or typing mistakes. In a
317 page appraisal report it is reasonable to assume that some such mistakes may occur. Complainant's
further argument focusing on the allegation of the appraiser to explain the difference between real estate
and real property, is without merit. Complainant's point is not well taken.

Specific Ground 7. Complainant next challenges the land valuations made by Respondent's appraiser
and the utilization of these values by the Hearing Officer. The record provides support for the Hearing
Officer's determination with regard land values. See, Commission Response to General Grounds for
Review, supra. Complainant's point is not well taken.

Specific Ground 8. Complainant finally attacks the sales comparables utilized by Respondent's
appraiser. Since the Hearing Officer did not rely upon this information and in fact found the sales
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comparison approach to not be reliable. The point raised by Complainant is irrelevant. See, Commission
Response to General Grounds for Review, supra. Complainant's point is not well taken.

^****

Modification of Finding of Facts

Finding of Fact 23 is modified by striking the figure $135,000 and inserting in lieu thereof the figure
$72,000.

Finding of Fact 26 is modified by striking the figure $9,500 and inserting in lieu thereof the figure
$8,950.

These modifications result in a decrease in the Commercial Market Value of $63,550 from that
determined by the Hearing Officer. $135,000 - $72,000 = $63,000. $9,500 - $8,950 = $550. $63,000 +
$550 = $63,550. $5,492,840 - $63,550 = $5,429,290.

In all other respects, the Decision is affirmed.

Commission Order

The Commission upon review of the record and Decision in this appeal, finds no grounds upon which
the Decision of the Hearing Officer should be reversed and the value asserted by Complainant be
entered as the value for the subject property. The Decision is affirmed in all points except for the
modifications shown above. Accordingly, the Decision is modified on page 35 by striking the following:
"$5,492,840 (assessed value $1,757,710)" and inserting in lieu thereof the following: "$5,419,290
(assessed value $1,737,370)."

Judicial review of this Order may be had in the manner provided in Sections 138.470 and 536.100 to
536.140, RSMo within thirty days of the date of the mailing of this Order.

SO ORDERED June 28, 1999.

STATE TAX COMMISSION OF MISSOURI

Van E. Donley, Chairman

Bruce E. Davis, Commissioner
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EXIDE CORPORATION d/b/a
SCHUYLKILL METALS,

Complainant,

)

)
)
)

v. ) Appeals Number 97-60500 through 97-60502
)

MARGARET SALFRANK, ASSESSOR,)
HOLT COUNTY, MISSOURI, )

)
Respondent. )

DECISION AND ORDER

SUMMARY

On November 17, 1998, a hearing was held in the Holt County Courthouse before Luann Johnson,
Hearing Officer. Counsel Edward E. Embree and Linda Terrill represented complainant, Exide
Corporation, doing business as Schuylkill Metals (Schuylkill). Respondent, Margaret Salfrank
(Salfrank), appeared in person and through her counsel, Dale K. Miller.

Bernie Shaner (Shaner) acted as appraiser for Schuylkill. William D. Davis, Jr. (Davis) appeared as
appraiser for Salfrank.

The issue in these appeals is the true value in money of Schuylkill's real property. The combined
commercial value of these three parcels was originally determined by the assessor to be $4,550,000
(assessed value $1,456,000). The Board of Equalization approved that value. Complainant appealed
asserting a value of $640,000 (assessed value $204,800). Respondent's appraiser asserted a reconciled
value of $6,000,000 (assessed value $1,920,000).

These parcels also include land which has been classified and graded as agricultural land. The
agricultural land has a value of $19,973 (assessed value $2,290).

HOLDING: Respondent's cost approach is the most reliable indicator of value for the subject property.
The decision of the Board of Equalization is SET ASIDE. The true value in money for the commercial
property on January 1, 1997, was $5,492,840 (assessed value $1,757,710). The true value in money for
the agricultural property was $19,973 (assessed value $2,290).

MOTION TO EXCLUDE

Prior to and after hearing, Complainant moved to exclude the evidence presented by Davis and Salfrank
on the basis that that evidence was a business valuation rather than a real property valuation. That
motion is denied.

ISSUES

The first issue in this appeal is the true value in money of Schuylkill's secondary lead smelting plant on
January 1, 1997, and Janoary 1, 1998.
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Entities included in detinitiun I
Entities subject to ta.c 2

Notes of Decisions and Opinions

1. Entities included In definition
The wnrti "person" :1.s used in the tacing laws (since

the act of May I1, 1878) is held to inclurle firms, cunlpa-
nies, associations and curpnr;nions. Fearon Lumher &
Veneer Cn. v. Robinson (Lawrence 1913) '_4 Ohio C.D.
460, 18 Oltio C.C.(N.S.) 146, 1 Ohio App. 209.

nor GC 5366 (RC 5711.111) deflning "taxpayerti" and aside for them. Okiahoma Tax Com'n v. Sac and Fox
"persons" include the state, and the state is nowhere else Nation (U.S.Okla. 1993) 113 S.Ct. 1985, 508 U.S. 114,
expressly included as being subject to assessment, a 124 L.Ed.2d 30, rehcarillg denied 113 S.Ct. 3060, 509

will be sustained. State ex rcl. Williams v. Glunder
(Franklin 1946) 09 N.E.2d 228. 46 Ohio Law Aba 630,
affirmed 148 Ohio St. 188, 74 N.E.2d 82, 31 0.0. riYL,
certinrar{ denied 68 S.Q. 157, 332 U.S. 817, 92 L.Ed 394.

Tribal members whn five and work in tndian country
are presumed to he beyond the jurisdiction of states to
tax, unless Congress hxs explicitlv directed otherwise, and
the phrase "Indian cvnntry" i.s broadly defined at 18 USC
1151 to encompass forntal ancl informal rescrv'ations znd
dependent Indian communities, as well es Indian allot-
ments, whether these are restricted or hulti in trust by the

2. Entities subject to tax federal government; while exemptions from tax laws
Where taxpayer seeks by mandamus tu compel tax should as a rule be cicarly expressed. the traditinn of

cummissiuner to make a personal propertq tax aszess- Indina sovereignty requires reversal of this rule when a
ment ageinst department of liquor control of state, he is state attempts ta as'scrt tax jurisdiction over an Indian
seeking to have state tax itself, and as neither this seCtion tribe or tribal members living and working on land set

demurrer to petition for failure to state a cause of actinn U.S. 933, 125 L.Ed.2d 748, on remand 7 F.3d 925.

5701.02 DeGnitiuns relating to real property

As used in Title LVII of the Revised Code:

(A) "Real property," "realty," and "land" include land itself, whether laid out in town lots
or otherwise, all growing crops, including decicluous and evergreen trees, plants, and shrubs,
with all things contained therein, and, unless otherwise specified in this section or section
5701.03 of the Revised Code, all buildings, structures, improvements, and fixtures of whatever
kind on the land, and all rights and privileges belonging or appertaining thereto. "Real
property" does not include a manufactured home as defined in division (C)(4) of section
3781.06 of the Revised Code or a mobile home. travel trailer, or park trailer, each as defined in
section 4501.01 of the Revised Code, that is not a manufactured or mobile home building as
defined in division (B)(2) of this section.

(B)(1) "Building" means a permanent fabrication or construction, attached or affixed to
land, consisting of foundations, walls, colulnns, girders, beams, floors, and a roof, or some
combination of these elemental parts, that is intended as a habitation or shelter for people or
animals or a shelter for tangible personal property, and that has structural integrity indepen-
dent of the tangible personal property, if any, it is designed to shelter. "Build'uig" includes a
manufactured or mobile home building as defined in division (B)(2) of this section.

(2) "Manufactured or mobile home building" means a mobile home as defined in division
(0) of section 4501:01 of the Revise(t Code or a manufactured home as defined in division
(C)(4) of section 3781.06 of the Revised Code, if the honte meets both of the following
conditions:
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nei8hborine prnperties :uc ;oniotcrcial. ind includc a
funeral hnnm and aear qaUUn: (2) the hnnm on ihe
subjeCt prupcrrv ba. mrt heen remndcle.l for titirlv to
Ihiny-five vcara: t!I ihe wroet i1 at ic;nr rwenty eears nld;
(q) the estcri,w onmt i+ ahipped anJ pce!in^: I]i two uf
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- there is ito.hmvc.r in the hnnic: t 71 the Iurnace is uventv-
fiVeyean old: Ihl tharu ia nn eenlr:J uirconditinning; 19)
there is a caiport. bnt no u;uage; 11!ii there is no wnml-
bumingtTiep!acr: and illf a rcmaJeled home Incaled
two dtxrrp down the street recent!v sold 1'm' Slll,001) less
Iban the va!ne which the nwncr-appraiscr asserli fnr his

• propertv. Dick v Franklin Cnnntq Bd of Revision. LilA
93 Vdf18 1I-i 9;). -

Appellants do not conte nmvard with sufficient evi-
dence for the clnirued va!uu of the sub;eel properp' whcre
the testimonv and exhibits relating to thc dcterioratine
cnndition nf he rosid-_nr arr ol'f<rcvl L+q thv :a:+pavcr,
but no cvidence Is offered cst;d>lis!tine thc eftzct of thc
detetiortrtinn upon the value of the subject prnperly.
Sxnker v Cuvahuca Countc 13d of Revision. BTA
93-S-9111 f Ln. i'!>•11.

The countv b,evd of revi.vion properly rcjects an
. appraners valuation where (I) Ihe original apprnisal is

prepared fifteen nmriths nfler the tac lien dale; (2) thc
land sates nsed in lhe sales comparisinn apprnach. while
commercial, um nol indmnial parcels, anrl there is no
evi.lena to indicate ;aljustments inade to reflect !he dif-

. -- ferenee; (3) the utilization nf a 21.11 per cent cnpita!iz;o
lion rate is cxaes.vive and whollv unsuppnrtcd by any sales

- In the subject pm'c;l':; vicinity; j4) nnne nf the inl'ornta-
tion in the saies cemparisinn approach is verified with
anyof the buyers and sellers invnived. nor are interiors of
the.sites inspected: and (i) the iubject propertys charao
leruation es remote is incorreet wherc. although not in a
heavy contmerci;d ur industrial arna, the parcel is within
six miles of a citv ol 30,0110 wfiich Cnnstuutcs one tourth
of the munw's population. Biotit Engineered Seatmg
Ltd v Wood County Bd uf Revision B14 93-Ad059
(9-23 9J)

5713.03

For i two-acre prupertv located on the northwest
curncr af Superinr Avenue and We.st 3rd Stre<t in down-
lown('Ieecland. the highest and best use is f'or develop-
mcnt ralher than itS current use as a surface parking lot:
tiinie v,da nt reiv cnmparab!e properties subject to the
.sante market tr.rres are avadable, rr is not nece.ssarv to
dercrmine the nature uf development or timing. Cleve-
land Bd of Ed v(-uyahuga Countv Bd or Revision- Bl'A
92_4 i-00, 92-I1-0t. 92-H-632 (6-17-94). affirmed by 73
Ohio St.3c1 715 ( 1995).

A property owners appraisat is tltc more accurate
indicalur of prapertys valun whcre ( I) the pruperty
uwners appraiser bases his appraisal upon personal
inspection nl'the sub,ject properly and a ntarket analyzis,
focusing on the fact that this prnject was built primarily
ro prrrvide tav credits which awrue to the developer,
while the mnnt,v appraiser never visited the propeny, (2)
the cnunly appraiser did not account for the property
beine subject to federal tax credits, and (3) the county
apprai.ser's mass nppraisal technique makes no allowance
fur unique factnn. Bethel Park Apartments v Clemmnt
Cnunty Bd of Revisinn, 6TA 92-J-980 ( 6-16 -1)4).

' rlte direct capitnlizni(in method is the best indicator
of the tme va!uc for tax purposes of hutel propert-v of a
intique naturc. Webb Corp v Lticu. C'ounly Bd of Re.vi-
siun, BTA 42-ft-1438 (6-3-94), affirmed by 72 Ohio St.3d
36 ( L995).

If an appraiser relias tipon !he income approach to
valuation, [he ecnnomic rental value of the property
instead of lhc contract mntat value, may be used. The
choice of one over the uther depends upon which is most
rellettive of the property's time value in money; rental
income is orav nne of nranv factors to be taken into
consideration in valuing real property. Bradley v Ftunril-
ton County L3d of Revision, ATA 811-B-189 ( 1983).

3. Description of real property

Although a description of real property is defective
hoth on the lax duplicate and in an advertisement of the
sale of property for delinquent taxes, in that the number
of feet is incotrcct, where the lines so described go to
definite points which control, and the description does
not mislead either the owner or purchaser, a trial court
h.u lunediction over the tax sale of the property. Groes-
beek v. Mayer (Hamilton 1923) 20 Ohio App. 267, 153
N.L. t40, 1 Ohio Law Ahs. 550.

VALUATION AND CLASSIFICATION

5713.03 Valuation of rual estate

The county tudltor, from the best sources of information available, shall determine, as
- nearlv as practic tblc, the true value of each separate tract, lot, or parcel of real property and of
^ buildings. structures, and improvemen(s located thereon alid the current agricultural use value

of land valued for Lax pufposes in aceordance with scction 5713.31. of the Revised Code, in
every district, according to the rules prescribed by this chapter and section 5715.01 of the
Revised C'ocie, and in accordance with the uniforln rules and methods of valuing and assessing
real property as adopte.d, prescribed, and promulgated by the tax commissioner. He shall
determine the taxable value of :dl real property by reducing its true or current agricultural use
value by the percrntage ordered by the commissioner. In determining the true value of any
ttact, lot.or ptuc:el of real estate under this 5eetion, if such tract, lot, or parcel has been the

561

A092



5713.03 TAXAT1oN I ASSI

subject of an arm's length sale between a willing seller and awilling buyer within a reasonable
length of time, either before or after the tax lien date, the Imditor shall consider the sale price
of such tract, lot, or parcel to be the true value for taxation purposes. How•ever. the sale price
in an arnt's length transaction between a willing seller and a willing buyer sltall not be
considered the true value of the property sold if subsequenr to the sale:

(A) The tract, lot, or parcel of real estate loses value duc to solne casualty:

(B) An improvement is adrled to the property. Nothing in this section or section 571.3.01 of
the Revised Code and no rule adopted under section 571.5.01 of the Revisetl Code shall
require the county auditor to change the true value in money of' any property in any year
except a year in which the tax c.ommissioncr isrequiied to detern)ine tinder section 5715.24 of
the Revised Code whetl)er the property has been assessed as required by law.

The countyauditor shall adopt and use a real property record approved by the commis-
sioner for each tract, lot, or parcel of real property, setting forth the true and taxable value of
land and, in the case of land valued in accordance with section 5713.31 of the Revised Code, its
current agricultural t3se value, the nutnber of acres of arable land, pern)artent pasture land,
woodland, and wasteland in each tract, lot, or parcel. He shall record pertinent information
and the true and taxable value of each building, structure, or improvement to land, wl)ich value
shall be included as a separate part of the total value of each tract, lot, or parcel of real
property.

(1983 H 260, eff. 9-27-83; 1977 1-f 1; 1976 H 92(/; 1974 S 423; 131 H 337; 128 v 410; 127 v 65; 1953 H 1;
GC 5554)

iiistorical and Statuton' Nutes

Pre-1953 H 1 Amendments: 107 v 33: RS 2700

. Cross Reterences , . -

Assessment of real propertq. unil'orm rules and prnce- Manufactured or ntobile hnmes, tases. 4503.06
dure, county board of revisic+n, 5715.U1

Ohio Administrative Cude References

llepnrtment of inx equulizalinn, valuation and assess- Use of prescribed aericultural use value of land tables by
ment of re;d property, OAC Ch 57115-3 ' cvunty audilor. (I.AC' 5705-5-05

Libran• References
Taxation 4`^348. 348.1.
W eSTt.A W 'fopic No. 371.
C.J.S. Taxetion § 411.

OJur 3d: 87. Taxalion $ 588. ap, 592. 593. 594. 614
Am Jur 2d: 71, Slate and 1<rcal TUxatinn § 202: 72. Stulc

and Local Ta.cation A 759 to 772
Salid mineral roy'ad1y as real or personal prnperty for ta.c

purposes. 68 ALR2d 71-8. 734
Judicial notice as to asvessed valuations. 1^_ AI. R3d 1439

Real estxir taxation nf mudontininma 71 ALR3d 952

Sale price otre.ai praperlv as evidence in determining
value fnr tax avicecsment purposcs. 89 ALR3d 1126

Validilv. cunslruction. and el'fect of slale statutes affonb
ing preferential prnpertv tax u'ealmenl to land used
fur agrieulturul purpuscs. 98 A1.123d 916

Requirentent uf full-wdue rcal property I;aztinn assess'
mems. 42 ALR4Ih 676

Law Review and,iournal Commentaries

C:ash Hquivatency In Ohio--Ralner I llpd;ue.'I'td 13. Stephen Jnmes V,uek. .Ir. 1 .1 Min t. & Pui'y 221
C'levenger. 2.1 Ohi(iTa[ Rer 0(Jaouarv9'ebruarv luBS). (190-81i).

'fhc Impact and Desirahilltv nf T;ain@ tninimd Coal
Intcrests in 'rhe Santc Manner as Uther Rcal Prupem.

- Notes ol• Decisions and Opinions

Ed. Note: Cnsenrrtcs nirlh rhr rnuliau "67}1 •' nrr dl'e'i.tiaxs of Ihe Ohi3 /larrrd of Tai Apprnl.c. C'r,pin" nI rhere

deeu-ions mrrp' hr• purcharrd hr tele7lhuuing rhr 1'ubGsh,•r at (800)J62-4500 estrn.s7wi 558b, ^ir uhinina'd an
t6f:.STLANI in 16e OHT.k'-.A!);W/.ti rlnrn hsr.

In general 2 Incume tncthnd 8
Appraisal methods Mar•hcf dam melhnd 7

Cnst method 6 Appraiser's credibilih 17
pederalty sulrsidized housing 9
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:tmine persons

gpARDS Oh REVISION

section
570.37
57U.38
57L5.3'1

5715.4t1
5715-41
5715.42
5715.43

5715.01

T:a comntissiuner nury appear in court actions relating to valuations
Prucccdings tu ranedy impruper administration
Rernittunce nf illegally as>essed ta.¢es and penalties; correction of errors

MISCELLANEOUS PROVISIONS

Department of tazation nta,v assign duties tu aurliturs
Right of assemment ufficial to examine public record: exception: exhibition of authority
Notice tu tax comntissiuner of property subject to taxation
Notice to prosecuting :utornev of violation of laws

571i.44 Prosecuting attorney is legal adviser in rnatters of taxation
5715.441 Recoupment charge; powers and duties ot' tax officials

PROI [IBITIONS

5715.45 Prohibition against failure to perfurm duties imposed by law
5715.46 Prohibition aguinst neglect of duty or fraudulent asscssment
5715.47 Prohibition against falsc listing or valuution-Rcpealed
5715.48 Prohibition against fraudutent valuation
5715.49 Prohibition against divulging information: exceptions
571550 Prohibitioo against emplo,vec v divulging information; exceptions
5715.51 Prohibition against pulitical activity by certain officials
5715.61 Appeals to board of tax uppeals-Repealed

5715.99 Penalties

PtiNALTIES

Uncodifred Law

;sessmcnt to

1,99914?&3, § 149, eff. 6-30-99,;tntended 1996 El 694,
3, to read:

The amendment bv Sub. 11.f3. 694 of the 122nd Gen-
eral Aesemhly of sections 5715.13 and 5715.19 of' the
Revised Code is remedial legislation and applies to any
mmplaint that was tinrel,v filed under either of those
sections respecting valuatinns fur tax year 1994, 1995,
1996, or 1997, and tu complaints filed for tax years 1998
and thereafter. Notwithstanding division (A)(21 of sec-

tiun 5715.19 of the Rcvised C'ode, any person authorized
by this act tu file a cnmplaint under section 5715.13 or
5715.19 of the Revised (Iudc that timely filed a complaint
for tax vear 1994, 1995, 1996, ur 1997 may filc a com-
pluint nnder those sections, aa amended by this act, on or
befnre March 31, ^(x/l), respecting valuations for tu.c year
1994, 6995, 1996, 1997, or 1998, and the board of revision
shall pruceed to hear the complaint as otherwise pro-
vided under Chapter 5715. of the Revised Code.

Cross References
certificato of reduction in taxes, appcal from dcnial,

323.154
Real estate asses.ament fund, expenditures frnm. 325.31

Tax un manufactured homes; certificare of reduction in
taxes, appeal from deninl, 4503.067

GENERAL PROVISIONS

lhree ycars
I
4:nt within

5715.01 'rax comtnissioner lu direct and supen'ise assessnient of real property; proce-
dures; county board of revision to hear complaints; rules of conrmissioner

The tax commissioner shall direct and supervise the assessment for taxation of all real
property. The commissioner shall adopt, prescribe, and promulgate rules for the deterntittation
oftrue value and taxable value of real property by uniform rule for such values and for the
determination of the current agricultural use value of land devoted exclusively to agricultural
use. The uniform rtdes shall prescribe methods of determining the true value and taxable value
of real property and shall also prescribe the method for determining the current agricultural
ase value of land devoted exclusively to agricultural use, which methnd shall reflect standard
and modern appraisal techniques, that take into consideration: the productivity of the soil
under normal managenlent practices; the average price patterns of the crops and products
Produced to determine the inconle potential tu be capitalized; Inarket value of the land for
agricultural use; and oilier pertinent factors- The rules shall provide that in determining the
true value of lands or improvernents thereon for tax purposes, all facts and circumstances
relating to the value of the property, its availability for the purposes for which it is constructed



5715.01 TARATfON

or being used, its obsoletc character, if any, the income capacity of the propettr, if any, and any . .
other factor that tends to prove its true value shall be used. The taxable value shall be that pet
cent of true value in money, or current agricultural use value in the cusc of land valuedin
accordance with section 5713.31 of the Revised Code. the contmissioner by rule establishes
but it .shall not exceed thirty-five per cent. The uniform rules shall also prescribe methods of
making the appraisals set forth in section 5713.03 of the Revised Code. The taxable value n(
each tract, lot, or parcel of real property and improvements thereon, determined in at:cordnq
with the unifoim rules and methods prescribed tllereb,v, shall be the taxable vaiue of the tract,
lot, or parcel for all purposes of sections 5713.01 to 5713.26, 5715.01 to 5715,51, and 5717,01 to
5717.06 of the 12evised Code. County auditors shall, under the direction and supervision of ihe';-
commissioner. be the chief assessing officers of their respective counties. and shall list and
value the real property within their respective counties far taxation in accortiance with this
sectionaud sections 5713.03 and 5713.31 of the Revised Code and with such rules of the --:
cofnmissioner. There shall also be a board in each countv, known as the counfp board of -"..

-:. revision, which shall hear complaints and revise assessments of real property for taxation.

The commissioner shall neither adopt nor enforce any rule that requires true value for any
tax year to be any value other than the true value in nwney on tlw tax lien date of such tax yeat
or that requires taxable value to be obtained in any wav other firan by reduc.ing the true value, `-^
or in the case of land valued in accordance with section 5713.31 of tlre Revised Code, its
current agricultural use value by a specified, uniform percentage. ...

(1983 H 260, eCf. 9-27-83; 1 980 H 736; 1977 11634: 1976 H 9211; 1974 S 423; 1972 5 455; 1969 S 199;
131 v H 337; 128 v 410; 127 v 65: 1953 H 1; GC 5579)

Historical and Statutoty Notes

Prr1953 tl 1 Amendnrents: 123 v 779:114 v 764:
11(v486;106v247,¢2r103v786,p1;100v84,4 10

Cross References

Cuuntv auditor sball he reai estate assessur, ass'essment, Duties of •sssessex. i713,O?
procedure. entployment and compensation of Pe+wers and dmira nF bn:vd ol laz appullS. 5703.02
emplnyues, 5713.01 Valuation of real est+ne. 571?.03

Ohio Administrative Code References

Applicatian of mles, QAC5705-3-13 Procedure priur lo acnial appraisal, classifieatf°n of

Eqt+altzatiun prucedumx, OAC 5705-3-02 . proparly. cuding of rcc+nl., iund valuari°n, OAC

Lend qnallflCd to he valued al hs current °grfcultural use 5705-3-I14, 5705-3-00. 57115-3-f17
land value. OAC Cli 57115-5 Review of apprai.al, OAC 570+-3-09

Prncedme after reappraisal or updafe, oAC 5705-3-12 Taxable value dcffned. OAC' S7R5-3-01
Valuation and assessmeni of re.al prupenj. OAC Ch

57(15-3

LibraU References

Taxation E^--- 310, 346, 451 d91
WESTIAW Topic No. 371.
C.J.S, Social Securitn• and Publia Welfare Q 199-2111.
C.J.S. Taxatinn § 376. 4111, 5)2-524, 52f,-i18, 540-576,

OJur ?d, M+. Tasatfon § 14S. 15b, 97. Tasabon § SRN to
590. 60n, cilt,

Am Jm' 2d'. 7^_. State and I.oeul Ta.cotion § '20

Vulidity. constru.virrn. and eHect of slate statutes afirnd'
ine preferential properq, tas trcatment tn lqnd ugod
for agrlculturul purpnsr.s-9ft.1L1i?d O16

kcquirement ol ftdl-raluc real pruperty uuatinu
menn, 42 Ai.Rath 016

fialdu in'x Clhin Tmcnchip l.au', '1cal 16,1.

Notes of Decisions and Opinions

In general 2

Constitntional issues I

Duti of board of revision and cnuntc :mditnr 4

Enforcement and rernedies 5

Faetors aud eridence in nial:ing tatuatirrn 3

L Constitutional issues
Real prnpcrlr. whether e'<nttmarc'ial. rnaidentiah °r
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percuntap. oCaetu;d tuluc- F31ac'k +- 11oard of Reviaon Uf
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'fAXATION

ubligations to vclticlc owners und<r w:lrranty
rcpair prugrams, and. thus. du manulactucar
Ilablc I'ur use tax; the marwfacturcr paitl um

^ rs fur thc pans and scrviccs, and tltc awncrs
ntlt the consnnIDrs. Gen. Molors Corp. y.

ins (Ohio, 04d8-21104) 102 Ohio S1.3d 33. sIN,
.2d 517. 2004-Ohio-1869. Taxation a 3663

rarmaccutical conlp:uty which ntanufacnircd
Ics of prescription drugs sent to I'iclJ rcprL.cn.
s for frcc distribution to Oltio physiciane was

sumc(' liablc for o.u tax on flnishcd diug
nlcs whidt it brought intn and used in (1hin.
Cyamamid Co. v. Trary (Ohio, (12-117-1996) 74
St.3d 468, ti59 N.E.2d 1263, 1996-Ohi,^-1.13.
sNCralion denied 75 Ohio St.3d 1413. GGI

.d 761). 'faxation (!=- 367(1

coiporrninn engaged in tltc dcsign, numulic-
as.sembly, and salc of motor vchidcs, ax wcll

^wtciuted parts andacccssorics, was prupcrly
fled for use taxcs on expense.s cunnectcd to

:mty rcpairspcrformcd by its dealers on thc
oratiun i vehicles, despite the corporatimi s us.
m that it was not thc "consumer" of Ihc
rty and scrviccs pruvulcd. A consumcr is one
purehasc.s tangiblc pcrsonal property or has

i provided a servlCc, Odlef consumplion, or
fit in this state, the parts and scrvices providcd
fr 1he warranty progrant were clc:trly purchax;d
rsed or received in Ohio, and thc coipuralinn
hc c purchascr of the repair parts and scrvicu.s
received the benefit of the rcpair scrviccs, in
ts dcutcrs pcrformcd the services un Ihc cnr-

^ion's bchalf in ordcr to fulfill thc corpur;uiun s
ty obligations to vehicle owncrs. (:cncral
s Corp v Tracy, BTA 97-T-168, 97=f'-Ih9,

W L 31298109 (10-4-02).

t- Direct use in manufactnring, mining or
processing, exentpt(uns

lumobilc inanul'acturer reulizcd a bcncht from
repair fieR'ICCF providcd by its dealcrs tu fulfill
- faelurcr's obligations undcr warranly and re-

rugrums, and that benefit was subject to usc
tc dealers had no wmranty or repair-progrum

t.ttinn to the customers, and the manuhtnurcr
ivcd a bcncfit bccause the part.i and scrvicvs
- c.d it to futfdl its warranty or rcpair-program

rtlons to its custoincrs. Gen. Motors C11rp. v.
ns (Ohio, ([4-28-211(14) 102 Ohio St.3d 33. 806

2d 517, 2004-Ohio-1869. Taxation ^ 3f0

Olhers, exemptions
cs-[ax and use-tax statutes which assume that
rrlc ur use of motor vclticlcs is the sale or usc
ersonal property prevail as exeeplions tu thc
iously enacted general definition of "pcrsnnal

rty" to exclude inotor vehicles rcgistcrcd by
owners. Gen. Motors Corp. v. Wilkins (Ohiu.
1.2(104) 102 Ohio S1.3d 33, 806 N.E.2d 517,
-Ohio-1869. Tusation ^ 36511

nder antcndcd dcfinition of "s'cllcr" fur purv
of use tax, advcrtising conrpany which provid-
lagazincs containing advcrtiscmcnts for its

which were distributcd free of chargc, aud
n;gistcr tapcs with advcrlisemunts for its

T

USE 'IAX; S'1'ORAGE 'fAX

clicnlspuhlishcd un rcvcrsc side, pruvidcd utmmu-
nicatiuns mcdia, and thus was not sclicr of items
nnd did not Ivtvc to collect usc lax on trans;rctions
occurring aftcr cffcctivc datc of amcndlncnt. l'V
Fanfam Puhlic:uions, Inc. v. -1'racy (Ohio,
11-111-1999) 87 Oltiu St.3d 165, 718 N.E.2d 433,
1999-Ohio-31 I. T.uation a 3650

That taxpayer was able to convincc tax agent to
canccl portion of use hrx assessment attributable tn
cost of frce samples other than co.st of matcrials did
not estop stztc from Ihcrcrdtcr assessing use tax
bascd upon fully absorbed cost of free samplcs.
NDM Acquisition C'orp, v. Tracy (Ohio,
(17-24-1996) 76 Ohio St.3d 83. 666 N.C.2d 1080,
1996-Ohio-49. Estoppel <-5 62.2(2)

Tax Cnntmi.csioncr was not rcquircd lo promul-
gate formal rule hcforc as.sessing use tax against
fully absorbed cost of free samplcs, afi$cnt ainy
cvidcnce that Commissioner previously hacl policy
of not taxiitg fully absorbed cost or that enabling
statutn required promulgatinn of rule. NDM Ac-
quisition Cnrp. v. Tracy (Ohiu, 07-24-1996) 76 Ohio
S!.3d 83, 006 N.E.2d 1080, 1996-Ohio-49. Taxation
^ 3674

9. Nexus

An out-of-state scllcr of au Wmobilc warranties to
Ohio residents, by rcgistnring with the sccrctary of
state as a foreign corporation, had a"substanti:d
nexus with the statc;' as dcfined by RC
5741,01(1)(7), for purprxms of being asscsscd for
usc taxcs. htsofar as the argument that RC
5741.01(I)(7) was unconstitutional, violating thc
Duc Pruccss Clausc of Ihc Fourtccnth Amendment,
and the Cummerce Clause, of the United States
Cunslitulion, the 13oard of Ttx Appeals lacked tlro
jurisdiction to address this is.suc, the board being
withnut amthority to rule on claims of a constitu-
tional nature, suth detcrmination being propcrly
reserved for cnurLS crcatcrl by Scction I, Article IV,
of the Ohio Cons(itution. Automotivc Warranty
Corp of Amcrica v Zaino, BTA 20011-V-920, 2002
WL 3187359 t (12-20-02).

5741.011 Shanr transactions-Repealed

(2003 ft 95, eff. (-26-03: 2001 H 405, eff. 12-13-(11)

5741.02

]t). •`t'ricu;' construcd
"Price" uf frcc samples thatmanufacturcr gave

to potcntial customers, against which use tax was -
assessed, included not only cost of matcriats con-
taincd in samplcs, but also intcrnallabor and ovcr-
hcad costs. NUM Acyuisitinn Corp. v. Tracy
(Ohio, 07-24-1996) 76 Ohio St.3d 83, 666 N.E.2d
1081), I096-Ohio-49. 'faxution ^ 3677

"Produced cost" of personal property against
which use tax is assessed includes labor and over-
head chxrgcs, despite contcntion by pharmaceutical
company that usc tax should be impnsed only
against cnst of raw matcrials and packaging uf
prescription drug smnplcs prepared f(ir frcc distri-
bulion to Ohio physicians. Am. Cyanamid Co. v.
Tracy (Ohio, 02-07-1996) 74 Ohio St.3d 468, 659
N.G2d 1263, 1996-Ohio-133, reconsideration de-
nied 75 Ohio St.3d 1413, 661 N.E2d 760. Taxation
^ 3677

Where the record contains insufficient evidence
to show that the purchascr of a motor vchiclc
as.sumed $2,6I11) in debt from the scller, the tax
commissioner's dcterminatiun that the purchaser's
use tax liability shoul(1 be redctcrmincd based on a
purchasc price of $3,100, rathcr than $511(1 as
cL•rimed by the purchascr, will be overturned.
Schcimann v Zuino, BTA 2002-P-708, 2IH03 WL
11214257 (5-23-03).

13. Motor vehicle repairs -
A corporation engaged in the design, manufac-

turc, assembly, :md sale of motor vchiclcs, as wcll
as associated parts and accessurics, was propcrly
asscsscd for usc taxes nn expenses connccted to
warranty repairs performed on the corporation's
veltidcs, as the corporation had purchased the re-
pairs performed and had exercised sufficient rights
or powers incidcntnl to thc ownership of repair
parts to subject its purchascs of such parts to tlrc
usc tax. Furthcr, the crorporation rcalizcd the ben-
cfit of the repair serviccs under RC 5741.(11(N) in
that motor vchiclc dcalers pcrfurmed the repairs on
the corpurationc behalf in order for the eorpora-
tion to comply with the rcquircmcnts of its warranty
obligations. Ocncral Molurs Corp v Tracy, BTA
97-T-168, 97-T-169, 2002 WL 31298109 (10-4-02).

LEVY AND COLLECTION

574L,02 Levy of tax; rate; exemptions

(A)(L) For the use of the general revenue fund of the state, an excise tax is hereby levied on
the storage, use, or other consumption in this state of tangible personal property or the benefit
realized in this state of any service provided. 'Che tax shall be collected as provided in section
5739.025 of the Revised Code, provided that on and after July 1, 2003, and on or before June
30, 2005, the rate ot' the tax shall be six per cent. On and after July 1, 2005, the rate of the tax
shall be five and one-half per cent.

(2) In the case of the lease or rental, with a fixed term of more than thirty days or an
indefinite term with a minimum period of mote than thirty days, of any motor vehicles
designed by the manufacturer to carry a load of not more than one ton, watercraft, outboard
motor, or aircraft, or of any tangible personal property, other than motor vehicles designed by

291



the manufacturer to carry a load of more than one ton, lo be used by the lessee or renter
primarily for business purposes, the tax shall be collected by the seller at the time the lease or
rental is consummated and sltall be calculated by ihe seller on the basis of Ure total amount to
be paid by the lessee or renter tinder the lease or rental agreenrent. If the total amount of the
consideration fordhe lease or rental includes atnounts that are not calculated at the time the
lease or rental is executed, the tax shall be calculated and collected by the seller at the time
such antounts are billed to the lessee or renter. In the case of an open-end lease or rental, the
tax shall be calculated by the seller on the basis of the total arnount to he paid during the initial
fixed term of the lease or rentul, and for each subsequent renewal period as it comes due. As
used in this division, "motor vehicle" has the same meaning as in section 4501.01 of the
Revised Code, and "watercraft" includes an outdrive unit attached to the watercraft.

(3) Except as provided in division (A)(2) of this section, in the case of a transaction, the
price of which consists in whole or part of the lease or rental of tangible personal property, the
tax shall be measured by the installments of those leases or rentals.

(B) Each consurner, storing, using, or otherwise consuming in this state tangible personal
property or realizing in this state the benefit of any service provided, shall be liable for the tax,
and such liability shall not be extinguished until the tax has been paid to this state; provided,
that the consumer shall be relieved front further liability for the tax if the tax has been paid to
a seller in accordance with section 5741.04 of the Revised Code or prepaid by the seller in
accordance with section 5741.06 of ttre Revised Code.

(C) The tax does not apply to the storage, use, or consumption in this state of the following
described tangible personal property or services, nor to the storage, use, or consumption or
benefit in this state of tangible personal property or services purchased under the following
described circumstances:

(1) When the sale of property or service in this state is subject to the excise tax imposed by
sections 5739.01 to 5739.31 of the Revised Code, provided said tax has been paid;

(2) Except as provided in division (D) of this section, tangible personal property or services,
the acquisition of which, if made in Ohio, would be a sale not subject to the tax imposed by
sections 5739.01 to 5739.31 of the Revised Code;

(3) Property or services, the storage, use, or other consumption of or benefit from which this
state is prohibited from taxing by the Constitution of the United Stztes, laws of the United
States, or the Constitution of this state. This exentption shall not exempt from the application
of the tax imposed by this section the storage, use, or consumption of tangible petsonal
pruperty that vias purchased in interstate commerce, but that has come to rest in this state,
provided that fuel to be used or transported in carrying on interstate commerce that is stopped
witltin this state pending transfer from one conveyance to another is exenipt from the excise tax
imposed by this section and section 5739.02 of the Revised Code;

(4) Transient use of tangible personal propertv in this state by a nonresident tnurist or
vacationer, or a non-business use within this state by a nonresident of this state, if the property
so used was purchased outside this state for use outside this state atnd is not required to be
registered or licensed under the laws of this state;

(5) Tsmgible personal property or services rendered, upon which taxes have been paid to
anotlter jurisdictiun to the extent of the ainnunt of the tax paid to such otlter jurisdiction.
Where the amount of the tax intposed by this section and imposed pursuant to section
5741.021, 5741.022, or 5741.023 of the Revised Code exceeds the amount aid t tberp o ano
jurisdiction, the difference shall be allocated between the tax imposed by this section and any
tax iniposed by a county or a transit authority pursuant to section 5741.021, 5741.021 or5741.023 of the Revised Code, in proportion to the respective rates of such taaes.

As used in this subdivision, "taxes paid to another jurisdiction" means the total amount of
retail sales or use tax or similar tax based upon the sale, purchase. or use of tangible personal
property or services rendered legally, levied by and paid to another state or political subdivisiun
thereof, or to the District of Columbia, where the paymenf of such tax does not erttitle the
taxpayer to any refund or credit for such payment.

(6) The transfer of a used manufactured home or useel mohile home, as defined by section
5739.0210 of the Revised Code, made on nr after January 1, 200(1;
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(7) Drugs that are ar are intended I
tu prescribe, dispense, and administer
practice and that by law may be dispa

(8) Computer equipment and relate
and initially received in ihis state on
possession ot'such property for.notmr
pericid, deliver such property to the cc
of this section does not provide exer

.associated with such property while i
consumption of such property in this s
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(D) The tax applies to the storag
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or otherwise consumed in a taxable im
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the Revised Code or under section 57:
(13)(1) to (11) or (28) of section 5735
the seller, and the seller shall obtain [
the transaction is not subject to the
provided either in a hard copy form

(b) A seller that obtains a fully con
of liability for collecting and remitti^
determined the exemption was intprol
on that sale under this chapter. Reli
of the following:

(i) A seller that fraudulently fails tc

(ii) A seller that solicits consumers

(iii) A seller that accepts an exemp
hased on who purchases or who sells
sought to he covered by the exenipt
loeation operated by the seller in t
exemption certificate form that clenrl,
not available in this state;

(iv) A seller that accepts an exem
points of use exetnption tinder divisi
item pmchased is tangible person:

(2) The seller shall maintain recorc
consunter has claimed an exentption

(3) It' no certificate is prtrvided nr
transaction is consummated. it shall
providcd or obtained a certificate sh
after the tax comniissioner gives wri
rstablishing that the u'ansaction is n
cumpleted exentption certificate.

(4) If a transaction is claimed to h
Revised Code, the contructor shall
contractee. This certification shall t
contractor to the seller. A contracte
cleented to be the consumer of all
cxemption, it it is subsequently dete
c•ertification shall be in such torm a.,
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ton. to he used hy the lessee or reiqei
ted by the seller nt the time the Ic,uc nr
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(7) Drugs thut are or are intended to he distrihrued free of charge to a practitioner licensed
to prescribe, dispense, and adntinister drugs to a human being in the course of a professional
practice and that by law inay he dispensed only by or upon the order of such a practitioner;

(8) Computer equiptnent and related sof'tware leased from a lessor located outside this state
and initially received in this state on behalf of the consuiner by a third party that will retain
possession af such property for not inore than ninety days and that will, within that ninety-day
period, deliver sueh property to the consumer ttt a location outside this state. Division (C)(8)
ot' this section does not provide exeinption frotn taxation for any otlrenvise taxable charges
associated with suclt property while it is in this state or for any subsequent storage, use, or
consuniption of such property in this state by or on behalf of the consumer.

(9) Cigarettes that have a wholesale value of three hundred dollars or less used, stored, or
consumed, but not for resale, in any nwnth.

(D) The tax applies to the storage, use, or other consuntption in this state of tangible
personal property or services, the acquisition of which at the time of sale was excepted under
clivision (E) of section 5739.01 of the Revised Code from the tax imposed by section 5739.02 of
the Revised Cude,but which has subsequently been temporarily or permanently stored, used,
or otherwise consumed in a taxable nranner. . ...... .

(E)( I)(a) If any transaction is clainted to be exempt under division (E) of section 5739.01 of
the Revised Code or uncler section 5739.02 of the Revised Code, with the exception of divisions
(B)(1) to (Il) or (28) of section 5739.02 of the Revised Code, the consumer shall provide to
the seller, and the seller shall obtain from the consumer, a certificate specifying the reason that
the transaction is not subject to the tax. The certificate shall be in such form, and shall be
provided either in a hard copy form or electronic form, as the tax commissioner prescribes.

(h) A seller that obtains a fully completed exetirption certificate from a consumer is relieved
of liability for collecting and retnitting tax on any sale covered by that certificate. If it is
determined the exetnption was improperly claimed, the consumer shall be liable for any tax dtie
on that sale under this chapter. Relief ander this division from liability does not apply to any
of the following:

(i) A seller that fraudulently fails to collect tax;

(ii) A seller that solicits consumers to participate in the unlawful claim of an exemption;

(iii) A seller that accepts an exemption certificate fronr a cnnsunter that claims an exemption
based on who purchases or who sells propertg or asetvice, when the subject of the transaction
sought to be covered by the exemption certificate is actually received by the consumer at a
location operated by the seller in this state, and this state has posted to its web site an
exemption certificate form that clearly and affirmatively indicates that the claimed exemption is
not available in this state;

(iv) A seller that accepts an exemption certificate frotn a consumer who claims a multiple
points of use exentption under division (B) of section 5739. 033 of the Revised Code, if the
item purchased is tangible personal property, other than prewritten computer software.

(2) The seller shall maintain records, including exemption certificates, of all sales on which a
consumer has claimed an exemption, and provide them to the tax commissioner on request.

(3) If no certificate is provided or obtained within ninety days after the date on whic)t the
transaction is consummated, it shall be presuined that the tax applies. Failure to have so
provided or obtained a certificate shall not preclude a seller, within one hundred twenty days
after the tax comtnissioner gives written notice of intent to levy an assessment, from either
establishing that the transaction is not subject to the tax, or obtaining, in good faith, a fully
completecl exentption certificate.

(4) If a transaction is claitned to be exempt tinder division (B)(13) of section 5739.02 of the
Revised Code, the contractor shall obtain certification of the claiined exemption from the
contractee. This certification shall be in addition to an exemption certificate provided by the
contractor to the seller. A contractee that provides a certification under this division shall be
deemed to be the consumer of all items purchased by the contractor under the claim of
exemption. if it is subsequently determined that the exemption is not properly claimed. The
certification shall be in such form as the tax commissioner prescribes.
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(F) A seller who files a petition for reassessntent contesting the ussessntent of tax on
transactions for which the seller obtained no valid exemption certificates, and for which the
seller failed to establish that the transactions were not subject to the tax during the one-
hundred-twenty-day period allowed under division (E) of this section, may present to the tax
cominissioner additional evidence to prove that the transactions were exernpt. The seller shall
file such evidence within ninety days of the receipt by the seller of the notice of assessment,
except that, upon application and for reasonable cause, the tax commissioner may extend the
period for subtnitting such evidence thirty days. . ...

(G) For the purpose of the proper administt'ation of sections 5741.01 to 5741.22 of the
Revised Code, and to prevent ihe evasion of the tax hereby levied, it shall he presumed that
any use, storage, or other consumption of tangible personal property in this state is subject to
the tax until the contrary is established.

(H) The tax collected by the seller from the consutner under this chapter is not part of the
price, but is a tax collection for the benefit of the state, and of counties levying an additional
use tax pursuant to section 5741.021 or 5741.023 of the Revised Code and of transit authorities
levying an additional use tax pursuant to section 5741.022 of the Revised Code. Except for the
discount authorized under section 5741.12 of the Revised Code and the effects of any rounding
pnrsuant to section 5703.055 of the Revised Code, no person other than the state or such a
county or transit authority shall derive any benefit from the collection of such tax.
(2005 11 66, eff. 6-3(W5; 2003 S 37, eff. 10-21-03; 2003If 95, eff. 9-26-03; 2003 S 47, § 3, cff. 7-1-03;
2(103 S 47, § I, cff. 6-12-03; 2002 S 143, eff. 7-1-03; 200I1 H 612, § 3, eff. 7-1-01; 2000 H 612, § 1, eff.
9-29-011; 1999 11 283, eff. 7-1-01; 1999 11 163, eff. 3-31-99; 1998 S 142, cff. 3-30-99; 1991 H 298, eff.
8-1-91; 1986 H 583; 1981 11 694; 1974 S 544; 1971 11439; 132 v S 35(1; 129 v 1164; 128 v 421; 1953 H
1; GC 5546-26)

Historical and Statutory Notes
Ed. Note: Comparison of these amendments

)20(15 li 66, cff. 6-30-05 and 2(I03 5 47, § I:md 3,
eff. 6-12-03 and 7-1-03, respcctivcly) in pursuance
of section 1.52 of the Rcvised C1rdc discloscs that
they are not irreconcilable so Ihat thc,v are required
by that scction to be harntonizcd to give cffcct to
cach anrcndmcnt. In rccognition of this rule of
construclion, changcs madc by 2005 li 66. eff.
6-3(I-05, 2003 S 47, § 1. eff. 6-12-03, and 2003 S
47, § 3, cff. 7-1-03, havc bccn incorporated in thc
abovc antcndmcnt. Scc Baldwin lr Ohio Legislative
Service Annntared, 2005, page 5/1.-1733, and 21103,
page 5/Ir222, or thc OH-I-EGIS or Of1-LEG1S-
OLD datab:rsc on Wcstlaw, for original versions of
thcsc Acts.

Ed. Note: 2005 H 66 Effcctivc Date Provision:
SECTION 612.69.12. The amcndmcots by this

act lu sccfion 5741.112 of the Revised Codc provide
for or are essential lo implementation of a tax levy.
Tllcrcforc, undcr Ohio Cbnstitulion, Article 11, Scc-
liun ld, thc :uncndments arc not subject to fhc
rcfcrcndunr and go into immcdlatc cffca when Ihis
act becomes law. Howcvcr. Ihc amcndnrcm ttr
division (E) of the scction goes into effect January
1,2006.

Arnendment Note: 2f1()5 H 66 inscrtcd "mrd
nnc-Iralf" at the cnd of division (A)(1); addcd
division (C)(9); and rewrntc divixion (E). Pritrr to
amcndmcnl. diaision (E) rcad:

"(E)(1) If any transaction is claimcd tn hc cx-

cr, a ccrtificate spccifying thc rcasnn Ihat the trans-
action is not subject to the tax. Thc ccrlificatc
shall he provided citltcr in a hard copy form or
clcdrouic form, as prescrihcd by thc tax commis•
sioncr. If thc transaction is claimed to he exempt
under division (13)(13) of section 5739.02 af the
Revised Code, the cxcinption crrtificalc. .shali be
prrwidcd by bo(h the contractor and contractce.
Such contractcc shall he dcemed to he the consunl•
er of all itcros purcltascd undcr the clairn of cxctnp-
lion, if it is subsoqucntly dctcrmincd that the cx-
cmption is not properly claimcd The ccrtificatc
shall bc in such lirrm as dre tax commis.sioncr by
rulc prescribcs. The sclicr sh;dl mainlain rcarrds,
including exemption ccrtificatcs, of aIl salCS on
which a consumcr has claimcd an cxcmption, and
providc thcm to tlrc tax commissioner on rcqucst.

"(2) If no ccrtific:oc is provided or nbtaincd
willrin the period for filing the rcturn for tlte period
in a9lich the transaction is consummatcd, it sh:dl be
prusumod tha thc utx npplio.s. Thc failure In havc
so providcd or crbtained a ccrtificatc shall not pru
cludc a scllcr or cnnsurncr Gom cstablishing. witlrin

nnc hundred twenty days ul tlic giving of nuticc by
thc cornmissioner uf in[cnlion to levy an assess-
mcm, that the Iransaction is not suhjccl lo the lax"

Amendment Note: 21103 S 37 made nonsuhstan-
tivc changcs.

empt undcr division ( E) of section 5739.(Il uf the Anrendment Note: 2003 H 95 rcdcsienatcd for-
Rcvisal Code or undcr section 5739.02 nf thc IIrQ dlvlslmt (A) as division (Aftl). snbShtmCil "as
Rcviscd Codc, with the cxccptiun of divisions provided" for "pursuam lo the schcdulcs" litllowing
(B)(1) to (11) or (28) of scction 5739.02 of thc "Thc tax .shall bc cnllcctcd'in division (A)(11
Rcviscd (bdc. the consumer shall prrovidc to dre addcd ", providcd Iltat nn and aftcr July 1. 2IX).l.
seller, and thc scllcr shall obtain from the consum- and on or before lunc 311, 211115. thc r,uc of Ihc tax

294

USE TAX; STORAGE TAX

shall be six pm' ccnt. On :md after July I
ratc of dre tax shall hc five per ccnl." to
division (A)( I ), addcd divi.sions (A)(2)
addcd division (H).

Causcof action for avcr-collcctiun of m:
5740.09

Schcdulcs for collection of taxes, 573202

ALR Library
211(1(1 ALR 5th 6, Cable Television Eq

Scrvicus as Subject to S:dcs or Usc Ta

71 AI-R 5th 671, Sufficicnt Ncxus fc
Rcquirc Porcign Entity to Collect SI
pcnsaling, Sales, nr Usc Tax--1'on

AmU'rranslt QasCa.

Encyclopedias
(lIl Jur. 3d Aummobilas & Othcr Vul

Application for Ccrtificatc-Payme
dcnce of Payment of Sales or Usc Tax

Ofl Jur. 3d Leases nf Pcrsunal Property
Applicable I.aws.

OH Jur. 3d Taxation § 9, Excise Taxcs.

O li Jur. 3d Taxation * 270, Generally.

(lli Jur. 3d Taxation § 277, Things Us
sunned Prcparing Printcd Matter.

OII Jur. 3d Taxation § 299, Generally.
OH Jur. 3d Taxatiun § 302, Geruralty.

OI I Jur. 3d 7'axatiun § 304, Interaction
and Sales Tax Provisions.

OH Jur. 3d Tax:uion § 3115, (icncrally.

OI1 Jar. 3d Taxation § 313, Packagin
and Equipment.

(111 Jur. 3d 7'axation § 323, Generally.
(lH Jur. 3d Taxation § 324, Tuxation B

cr of thc State.

Law Re,

A Ncw Line for an Old Tax: Ohin's
Indivfduxls, Douglas Olivcr. ( ffd. nmt
IinC in the State income tax fnrn'

Ohioans to rcport usC tax on uul-nGSUu

F•d. Note: Cn.seuotes urrh rlr
Appeals. Cbpie.c nf de.s'e rfrtcb
f8(101902-450(1 ertdrrsiorr 5566,

L Constitutional issues
'raxp.vcr's handling ol' '.cv:un hts

wcrc eivcn tn ou4nl-snne tcOchcrs In p
hunk salcs, constilutcd "laxzhlc cccol"
nf durm:mt rnmmcrcc c'Izusc, whcrc
ccivcd urdcrs for bnoks in slatc. csutf
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If the same manner as provided in sectian

hc the tax commissioner for that purpose
^uthority, separately or together, to inake a
p. The tax commissioner shall approve a
entents of clivision (A) ut' this section.

tf the registration shall be included in the
)ion (A)(1) of this section, and the group
e the group with tlte next utx return it ffles

er is jointly and severally liable for the tax
^tst thcreon. The tax commissioner may
Pr purposes of registration atnd remittance
to assessment under section 5751.09 of the

I

id in divisicrns (E)(2) to (l0) of section
per cent of the value of their ownership

ely through relatecl interests, by common
ogether witti the common owners, shall he
rre not ntembers of a consolitiated elected
(i l I of ttte Revised Code.

Ins, and pay taxes under this chapter as a

axable gross receipts between its members

lninissioner a registration fee equal to the
ach person in the group. No additional t'ee

t(re group once the group has remitted a
^hal] be timely paid before the later of the

15, 2005. The fee shall be collecte(1 and
L04 of the Revised Code,

'f tlre registration shall be included in the
)n (A) of this section, and the group must
= next quarterly tax return it files with the

!rly and severally liable for the tax imposed
;i. The tax cominissioner may require one

of registration anct remittance of the tax,
ment under section 5751.09 of the Revised

tion:

the value of property the person transfers
Jear after the person receives the property

•yer or a combined taxpayer, the taxperyer
^operty that nny of the tatxpayer's mentbers
,epayer's members within one year after the

(B) Property brought into this state within one year after it is received outside this state by a
pcrson or group described in division ( A)(1) or (2) of this sectinn shall not be included as
taxable gross receipts as requirecl tinder those divisions if the tax commissioner ascertains that
the property's receipt outside this state by the person or group followcd by its transfer into this
state within one year was not intended in whole or in part to avoid in whole or in part the tax
intposed under this chapter.

(C) The tax commissioner may adopt rules necessary to administer this section.

(2005 H 66, cff. 6-311-I)5)

5751.02 Commercial activity tax

(A) For the purpose of funding the neetls of this state and its local governments beginning
with the tax period that cummences July 1, 2005, and continuing for every tax period thereafter,
there is hereby levied a cuntmercial activity tax on each person with taxable gross receipts for
the privilege of cloing business in this state. For the purposes nf this chapter, "doing business"
means engaging in amy activity, whether legal or illegal, that is conducted for, or results in, gain,
profit, or income, at any time tluring the calendar year.Persons on which the commercial
activity tax is levied include, but are not limited to, personswithsubstantial nexuswith this
state. The tax intposed under this section is not a transactional tax and is not subject to Public
Law No. 86-272, 73 Stat. 555. The tax intposed under this section is in addition to any other
taxes or fees imposed under the Revised Code. The tax levied under this section is imposed
on the person receiving the gross receipts and is not a tax imposed directly on a purchaser.
The tax intposed by this section is an annual privilege tax for the calendar year that, in the case
of calendar year taxpayers, is the annual tax period and, in the case of calendar quarter
taxpayers, contains all quarterly tax periods in the calendar year. A taxpayer is subject to the
annual privilege tax for doing business during any portion of such calendar year.

(B) The tax imposed by this section is a tax on the taxpayer and, shall not be billed or
invoiced to another person. Even if the tax or any portion thereof is billed or invoiced and
separately stated, such amounts remain part of the price for purposes of the sales and use taxes
levied under Chapters 5739. and 5741. of the Revised Code. Nothing in division (B) of this
section prohibits a person frotn including in the price churged for a good or service an amount
sufficient to recover the tax imposed by tlris section.
(2005 H 66, cff. 6-3fM5)

Historical and Statutory Notes

Ed. Note: foriner RC 5751.02 repcalcd by 1981
H 094, cff. 11-15-81; 1977 11415, § I, S 7.

5751.03 Amount of tax

(A) Except as provided in divisions (B) and (D) of this section and in sections 5751.031 and
5751.032 of the Revised Code, the tax levied under this section for each tax period shall be the
product of two and six-tenths mills per dollar times the remainder of the taxpayer's taxable
gross receipts for the tax period after subtracting the exclusion antount provided for in division
(C) of this section.

(B) Notwithstanding division (C) of this section, the tax on the first one million dollars in
taxable gross receipts each calendar year shall be one Irundred fifty dollars. For calendar year
2006, the tax imposed under this division shall be paid not later than May 10, 2006, by both
calendar year taxpayers and calendar quarter taxpayers. For calendar yenr 2007 and thereaf-
ter, the tax imposed under this division shall be paid with the fourtlt-quarter tax retttrn or
annual tax return for the prior calendar year by both calendar year taxpayers and calendar
quarter taxpayers.

(C)(l) Each calendar quarter taxpayer may exclude the first two hundred fifty thousand
dollars of taxable gross receipts for a calendar quarter and ntay carry forward and apply any
unused exclusion amount to the three subsequent calendar quarters. Each calendar year
taxpayer may exclude the first one million dollars of taxable gross receipts for a calendar year.
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i[l:+id. K 6141 200510(i Rkt t GitieuMNc TNr Comrrs pr ()nin-- - RUt.es Or Evt

^Iifilrded .r prior oppoliunih' to explaiu or demthe
zrsiemeut aud the opposite partv is affordetl an
r^inwrhmitr (o interrogate tlie u4tness on the state-
. br the interests of lustice othenvise require;

The suhjoc-t matter nf the statement is nne of
thc firllow•ing:

a) A fact that is uf cnnsequenee. to the deternmi-
nation of the action otlter thau the credi of a
witness;

(b) A fact that may he shown hc eatrinsic evi-
dence under E.icl. R. 608(A), 609, 616(A), 616(B)
ori06:

(r,) A fact that marv be shnwn by extrinsic evi-
denee under the- c•onunon la+c of impeaehntent if
n(it in conflict ++ith the Rttles of Evidenc'e.

(C) Prior inconsistent conduct. During exatn-
ination of a++itness, conduct of the. t+itness incon-
sistrnt ++itlr the Ivitness:s testimonv mav be sho+cn to
jtTiprach. If offered f'or the sole purpose of ini-
)aeaching the u;itnessi testintonv. e:xtrinsic evidence
of the ptior iuconsistent cooduct is admissible
juider the sanie c.ircumstauces as prooided for prior
iaenusisteut slatemc•nts bN E+dd. R. 613(B)(3).

Arnended, eIf 7 -l _a

RUL.F 614. Calling and Inter-rogation of
GIituesses hy Cotnt

1A) Calling by court. The c•ourt mav, on its oo^u
.r,• ^tioo or at the au,qg,esUOn of a pmM•, eafl ++itnesses

i dl partws are eniiticd to Cross-csaminc "ih
, . ,hi's caQed.
li) lntet9'ogaticrn bv Court: T!le Ccurt nttn

-r rrde itt:a .r-.. i,, tni impartial ruanu:i

L.i±lt-r calle.c! 6+ itself nr f:+partm^.
r^l Objections. rthfiia,. ta t)ir rvllin_, rrl

bv Jre <, qnl ,n cu i1 i-:6f{ntiur, ht it nt.r.

n irh -ir tla^qlne r,r at thN next s-ailable
.e,^c^rtimih+khei: the iw)' is not present.

?tUI_E 615. Separation and Exclusian of
-Litneases

(.\) Except as pro+idecl in di+ision ( B) of this
rulc-, at the reqttesl of a part+the ennrt shail order
«in,esses excluded so that they caunot hear the
terstinionv of otlrer witnesses, and it mav make the
mc!er of its owir motion. An order directing the
.:xclusionor'separ:diod of wituesses or the like, in
;_rueral terms ++ithout specif'ication of other or
additional liwitations, is efl'ective univ to require the
exclusion of+vitnesses from the hearing cluring the
cestimouv of other witnesses.

(B) This rule does not authorize exc•Iusion of am'
(if the lollorving persons from the heating:

(I) a parh•+vho is a natural person;
(2) an officer or employee of a party that is not a

natoral person (lesignated as its representative bv its
attnrnev;

(3) a person whose prese.nce is shown bv a parh,
to he essential to the presentation of the party`s
cause;

(4) in a criminal proceeding, a+ic•tim or the
charged offe.nse to the extent that the vic•tini's
presenc•e is authorized bv statute enacted b)' the
Ceneral Acsemblc. As used in this ntle,'tictim' has
the same meaning as in the provisions of the Ohio
Constitution pro+iding rights fnr victims of crimes.

(Armcnded. eff 7-1-01; 7-1-03)

RULE 616. LNlethods of Intlreachn+ent

In addition to other methods, a witness may he
impeached bv any of the follon^ing methods:

(A) Bias. Bias. prejudice, interest, or aqv nioti+e
to misrepresent nrav be sho+tn to impeach the
+ritness either br examination of the witness or by
estrinsic evidence.

(B) Sensory or mental defect. A defect of
capacitv, abilitv, or opportunih^ to observe, retuem-
hen or relate mav he shown to impeach the ++itrress
either b+esamiuation of the uitness or bv extrinsic
evidertee.

(C) Specific contradiction. Facts contradicting
a witnesss testimonv mav be sho+tm for the pmpose
ot impeaclting the+citness's testimouy. Ifoffered for
the sole pnrpose of inipeaching a witness's testi-
mnm, exttiacic evidence of cm+tradictiou is inad-
missible mdess the evidence is oue oC the follo+cing.

(1) Permitted bv E+id. R. 608(A), 609. 61:3.
616(B:!. or 706.

Peintitted hv tlte cornmcm la+cof nnl,euch-
m.ent;+nd notin cm_dlict with the Roles of Evidence

i fr^tiva ^-1-`;1; an!ended, eff 7-1-95`

ARTICLE VII
UPJiNIUNS AND EXPERT

TESTIIIIONY

RULE 701- Opinion Testiniony by t..ar
Witnesses

If the witness is not testifiing as an expert, ltis
testimon}' in the fornr of opinions or inferences is
limited to those opinions or inferences which are (Ij
ratirmallc based on the perception of the witnes.s
an(I (2) helpful to a clear uurlerstanding of Itis
testinrotrv or the deterniination of a fact in issue.

RULE 702. Testimony by Experts

A Mtness tnav testifv as an expert if all of the
follrming applv:

(A) The wRtriess' testimonv either relates to tnat-
ters bevond the knowledge or experience possessed
bv lay persons or dispels a niisconcrption conmton
among lay persons;

(B) The wituess is qualified as an expert b' 1
specialized knowlerlge, skill, experience, traiuing, or
education regarding the subject matter of the testi-
mont;

iC) The niti
scientiGc. techr
tion. To the ext
result of a prr
testimon+• is re
applr: ,

ii) The theot
or experiment is
+,ilidiv derived
facts,'or principl

(2) The desigi
nient reliablyv itn

(3) The partic
++as conducted it
restdt

t.intended, ell' 7

RLTLE 703...^
Experts

Tbc facts or
Mhich an expert
br those perceive

the hearing.

RULE 704.

7-estimonv in th
uh:-,tiso adntiss

'^-c^•.r.e it embrae,
d6 tner of faci

RC'-LE 705. 1
Urtderhing Expe

"fLt- czprrt mat
,^iii•^^eurc_aral oive

1•tlu9+ASe.

RC•LE 706. L
peachrnent

"dremFnts cont:

riodicals, or pamp
q lr"dicine, or other
impeaehntent if th
!ollowing:

iA? Relied upon
an opiuion;

• B1 Established :
trstimnmor adniiss
r'spert testimonv, or

Ifadmitted far im
he read into eNden,
e+hihit3.

;Eflective 7-1-98)
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H

RULE 801. be
Pltr following cle(ii
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ding of his
in issue.

rta

f ell of the

to mat-
possessed
comnion

(C) The witness' testimonv is based ou reliable
scienGfic, technical, or other specialized infornra-
t3on. To the extent that the testiuton,v reports-the.
result of a procedure, test, or experiment, the
testimony is reliable only if all of the follouvig
app

(1)v:The theorv upon which the procedure, test,
or experimentis based is objectiveh verifiable oi is
validly derived from widely accepted knowledge,
facts, or principles;

(2) The design of the procedure, test, or e.rrreri-
otent reliably implements the tlieocv;

(3) The particular procedure_ test, or e>peri men t
was conducted in a way that will yield an aasv.tte
result:

(Amendetl, eff 7-1-94J

RULE 703. Bases of Opinion Teslimonj)>v
Experts

The facts or data in the part,uu^r ccs tporj
which an expert bases an opinion o- fn"e_ t E rav
he those peroeived by hiu: or acim:ttrd [n -vidence
at the hearino

RULE 704. Opinion on Ultinraie [.isoc-

Testimonv in the form of an nl r i:I'
otheruise admissible is not ublectionnbl^
becauseitembracesantdtimat ,.^ t=!::
bv the, trier of fact.

RULE 705. Disclosure of i'acte ot Ootu
Underlving Expert Opinion

The expert mas testifv in terms of ol,r zi,>» or
tnference and give Itis reasons therefcne ai u.r rb.,-
closure of the underl)ing fActs or data Tbe. df:,clu-
sure may be in response to a hypotheticad question
or otherwise.

RULE 706. Learned Treatises for Im-
peachment

Staternents c•ontained in published treatis,:;, i^,.
riodicals, or pantphlets on a subject ot histon,
medicine, or other science or art are admissible fbr
impeachment if the publication is either of' tbe
following:

(A) Relied upon by an expert csitness in reachirig
an opinion;

(B) Establishecl as reliable autlrorih' (1) by the
testimony or admission of the witness, (2) bv other
expert testimony, or (3) bv jtrdicial rrotice.

Ifadmitted for impeachnreot, the statenrents rnav
be read into evidence but sball not be received as
exhibits.

(Effective 7-I-98)

ARTICLE VIII
HEARSAY

RULE 801. Definitions

The follo.ving definitions applv undrr tlu< a; t"fr

{A) Statement. A"statemeut" is (1) an oral or
wrttten assertion or (2) nouverbal conduct of a
person, if it is intended bv him as an asseition

(B) Declarant. A"declarant" is a person who
rnakes a statentent.

(C) Flearsae: " Hearsav" is a statement, othcr
tban one nrade hv the declarant while testifvinq_ at
thc trial or hearing, offered in evidence to prove the
trutlr of tlte nratter asserted.

(DJ Statements which are not hearsay. A
>t et^ .nwmt is ,rot hcarsav i f:

(11 Prior staternentby witness. The deelsrant
t srihes at the ttial or hearing and is subject to
rro^s ecaarSnation coneerning the statemeut, and
the state;nent is (a.'- inconsisteut teith his testuliom,
and tc;u gi,-en under oath subject to cross-examina-
riur, bt• tae parhagainst w6om the statcment is
otf-->rl a-tl subject to the peaaltv of perjlor^al. a

...nag. or other proceeding, or in a deposi-

„rh ;n-1 is (:+.) hrs ui,z. ;txtL..

option or belief in its tn;th, or (r.l a

nhis indiviclual or u repr;^^^=r.t:ltirc
^ a etatemeut o[ which he Fi; sr:^-1

t^-nr br _i per.son authorized bc hun to mak>: s
tniug the sublect, or (d) a stateureut

b uu a_er,t or sewant concerning a matter ivithin
th.e scopr cif his agency or eniplovnient, mude

::-:iutertee of the relationship, or (e a
star,-=nc+,t In a co-conspirator of a partv dming the
cour.se anrl iu furthemnce of the conspiracv upon
;nrlepeuchan pronf of the conspiracy.

RULE 502. Hearsay Rule

Ht•arsav is rtot admissible except as othenvise
prrvi,!.=d ! r the Constitution of the United States,
hv the i:onstinrtion of the State of Ohio, bv statnte
e.nacted bv the General Assemblv oot incorillict
,ritit a cufe of tfre Supreme Court of Ohio, bv these
ndc-;, r.n br other nrfes prescribed by the Supreme
Courf of (i

BU1.E 803. Hearsav Exceptions; Availabil-
ity of De.clarant Immaterial

Thr ibllo„iug are not exclucled bc the hearse^
rnle -ci !hongh thc declarunt is availablc as *

sense impression. :1 statemcut dr-
s^rihic:_ -,r :_:;lait,ini; an event rrr rouchtinu 2:x<i,
:;i.,in- ^,. ^frrl<;rant ivas perct•Mno the o:rul rr
( ,r ,.. nnaedi.dc{sth^=reaitcr ilnf
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s or bv extrinsit
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;of thefollo,riqg:
A), 600. (i13

,v'of impeaclr
of Eviden<:c

oeapert, his
inferences is
which are (1)

dthe witness

O-:. ,x (c) or e of idenu aation oc a
; atter pe.rcebnng htnm, if the tirctu^,-

-^ rebut an express or tmplred chm-K.
o;ecent fabrrcation or imprope:r intk-

r ibi c»nsistent with his test;morn and is

m;trate th, reliabilita- of the f-tier

,0., :, h l,ar`, opponent. T c-t ;z!;.F•m
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