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LAW AND ARGUMENT

The Appellee, Bedford Board of Education has filed a brief in this appeal. This reply brief of the

Appellant, First Interstate Hawthome Ltd., responds to the issues and arguments

raised by the Appellee, Bedford Board of Education (hereinafter Appellee or Board of Education)

in their brief. This brief (with the exception of citations to the supplement) is the exact same

reply brief filed by the Appellant in Case Number 05-2311 currently pending before the Court

and consolidated for purposes of oral argument with this appeal.

The Appellee, like the Board of Tax Appeals, sidesteps the issue in this case: what is the

fair market value of parcel 795-06-022. The Appellee attempts to convince this Court, as it did

the Board of Tax Appeals, that the parcel cannot be valued separate from the shopping center of

which it is a part. However, the value of the entire shopping center is not at issue in this appeal.

And, whether the subject property is valued as part of that shopping center (which no party, not

even the Appellee or Board of Tax Appeals have attempted to do) or separately, a value still has

to be assigned to parcel number 795-06-022. The County Auditor, Board of Revision, and

Appellant each valued the property for what it is, retail space and land. Supp. at pages 1-29.

The Appellee suggests that because the property is oddly configured that it cannot be

valued. Oddly configured parcels are valued by assessing officers across the globe everyday, it is

not an impossible task as alleged by the Appellee and believed by the Board of Tax Appeals. No

matter how difficult the task one still has to arrive at a value for parcel 795-06-022. See See

Dublin Senior Community L.P. v. Franklin Ctv. Bd. Of Revision (1997), 80 Ohio St. 3d 455, 460

(noting that "[t]he answer that it is difficult... is not sufficient... it must be done, because we tax

real estate in this case). The property is comprised of 50,957 square feet of retail space and 8.51



acres of land, these are the objective parameters that define the valuation issue in this case. The

County Auditor and the Appellant utilized the income approach to value the property. Supp. at

pages 11, and 27-28. The County Auditor also considered the cost approach. Supp. at pages 25-

26. And, the Cuyahoga County Board of Revision considered the relevant unit of value to be

$29.50 per square foot. Supp. at page 29.

In several sections of their brief the Appellee criticize the Appellant for failing to rebut

the evidence submitted by the Appellee at the hearing before the Board of Tax Appeals. The

Appellant submits that there was nothing to rebut. The Appellee's evidence consisted of an

opinion by a real estate appraiser that was unsubstantiated, never reduced to writing, and not

supported by market information. Supp. at pages 37-38, and 39 (Transcript at pages 24-25, and

29). Mr. Nash never performed a highest best use analysis to determine whether the property

would be worth more if valued as part of a larger shopping center. Supp. at page 39 (Transcript

at page 29). As a result, the Board of Tax Appeals adopted an appraiser's opinion of highest and

best use who did not perform a highest and best use analysis. See Supp. at page 39 (Transcript at

page 29). Mr. Nash never determined whether his opinion of the highest and best use of the

property met the four criteria for highest and best use. See The Appraisal of Real Estate, Twelfth

Edition, at page 307. Mr. Nash did not prepare an appraisal or express an opinion of value for

the property. Supp. at pages 37 and 38 (Transcript at pages 24-25).

At page 1 in their brief the Appellee states that the issue in this case is "whether the Ohio

Board of Tax Appeals ("BTA") was required to affirm a decision of a Board of Revision when it

had been established that there was no evidence supporting the same." This characterization of

the appeal is not correct. The issue is whether the Board of Tax Appeals decision and order is
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reasonable and lawful. The Appellant submits that the Board of Tax Appeals decision is

unreasonable because there is no evidence in the record to support the decision. Secondly, the

Board of TaX Appeals decision is unlawful because the Board of Tax Appeals has failed to carry

out the statutory mandate contained in Revised Code Section 5717.03.

1. THE BOARD OF TAX APPEALS DECISION AND ORDER IS
UNREASONABLE.

In his testimony before the Ohio Board of Tax Appeals the Appellee's appraiser,

Timothy C. Nash, acknowledged that there was no market data before the Board of Tax Appeals

to support his findings and conclusions with respect to the highest and best use of the property

and the relevant economic unit. Supp. at pages 35, 37-38, 39 (Transcript at pages 13-14, 24-25,

29). As a result, the Board of Tax Appeals decision and order in this case is based on nothing

more than Mr. Nash's unsubstantiated opinion. He did not prepare a report, he did not supply the

Board of Tax Appeals with any market data to support his findings, and the Board of Tax

Appeals decision and order based upon his testimony is unreasonable. There is nothing in the

record and this appeal for this Court to review to determine whether the Board of Tax Appeals

factual findings in this case are reasonable. There is simply no evidence (objective market data)

in the record to support the Board of Tax Appeals decision in this case.

What is in the record in this case is the Cuyahoga County Auditor's analysis which

clearly, contrary to the claims of the Appellee, identifies the retail area and land assessed by the

County Auditor in this case. See Supp. at pages 22-28. The property valued by the Appellant in

its materials before the Board of Revision is the exact same property valued by the Cuyahoga

County Auditor in his record card. See Supp. at pages 7, 10, and 17-19. The Appellee's claim at

page 13 in their brief that the County Auditor valued something else ignores the actual evidence
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contained in the record in this case, the Appellee cites no evidence in support of their claim to the

contrary. Moreover, there is nothing in the record to support the Appellee's allegation at the top

of page 26 in their brief that the County Auditor allocated a value to the subject property after

valuing it as part of a larger property. In fact, the evidence in this case points to just the opposite.

See Supp. at pages 22-28. The other evidence in the record in this case is the Board of

Revision's oral hearing worksheet and journal entry which appear as Exhibit "E" in the

Transcript on Appeal. Supp. at page 29. Based upon the Board of Revision's review of the

Appellant's evidence, which is Exhibit "C" from the Transcript on Appeal, containing income

and expense inforniation and capitalization rates valuing the property between $1,083,371.66 to

$1,265,280.59 based on the 2001 and 2002 information, the Board of Revision valued the

property at a fair market value of $1,500,000. Supp. at pages 11 and 29. There has been no

evidence in the form of opinion or otherwise to contradict this valuation evidence. The Appellee

submitted no appraisal or valuation evidence before the Ohio Board of Tax Appeals for the

Appellant to rebut. Mr. Nash did not appraise the property nor did he prepare an analysis of

highest and best use and economic unit in support of this "opinion" before the Board of Tax

Appeals.

The Appellee's assertion at page 11 in their brief that "the BTA did not find that 795-06-

022 could not be valued..." is not correct. The Board of Tax Appeals clearly held that the parcel

could not be valued "other than as a single economic unit.°° See Board of Tax Appeals decision

and order at pages 6-7. At some point in the real property assessment process parcel 795-06-022

has to be valued. The Board of Tax Appeals completely misses this point. The hypocrisy in this

case is that the Board of Tax Appeals found that they could not value the property separate from

4



the shopping center of which it is a part and then affirrned a valuation of the parcel by the County

Auditor that valued the parcel separate from the rest of the shopping center. As a result the

Board of Tax Appeals decision is internally inconsistent and thereby unreasonable. See

Ridgeview Center. Inc. v. Lorain Cty. Bd. of Revision (1987), 42 Ohio St. 3d 30 (Board of Tax

Appeals decision that was internally inconsistent reversed and remanded).

The Appellant submits that the income approach best captures the value of the real

property and the Board of Revision's decision reflects the disparity between the actual income

and expense information for the property and the Cuyahoga County Auditor's projections in the

record cards. The Board of Tax Appeals decision and order rejecting this evidence in favor of

the unsubstantiated opinion of an appraiser is unreasonable. The Appellant submits that it

affirmatively appears from the record that the Board. of Tax Appeals adopted an appraiser's

opinion of highest and best use and economic unit where the appraiser did not perform a highest

and best use analysis or collect and submit data in support of his opinion. Supp. at pages 37-39

(Transcript at pages 24-25 and 29).

II. THE BOARD OF TAX APPEALS DECISION AND ORDER IS UNLAWFUL.

The Appellee in their brief in this appeal, as they did before the Board of Tax Appeals, argue

that the Board of Tax Appeals can act as a Court of appeals and as a fact finder. The arguments

espoused by the Appellee at pages 15 and 16 in their brief are incompatible with the arguments

made beginning at page 16 in their brief. In the first sentence at page 15 in their brief the

Appellee characterizes the issue before this Court as "whether the BTA was required to affirm

the decision of the Board of Revision..." Then at page 16 the Appellee acknowledges that "the

BTA is not the administrative equivalent of a court of appeals." It makes a difference to litigants
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whether the body they are before is a fact finder or a reviewing court. The cases cited by the

Appellant in their original brief at pages 9-10 in this case show that Board of Tax Appeal has

moved from fact finder to a reviewing court and this trend has made it difficult for parties to

know how to prepare and present a case before the Board of Tax Appeals. The Appellant

submits that the statute, Revised Code 5717.03 as interpreted by this Court controls and that the

Board of Tax Appeals is required to render an independent determination of value in each appeal,

not act as a reviewing court. See Alliance Towers. Ltd. v. Stark Cty. Bd. of Revision (1988), 37

Ohio St. 3d16, 25 (The BTA or the court of common pleas is to hear the case denovo); Columbus

Bd. of Edn. v. Franklin Cty. Bd. of Revision (1996), 76 Ohio St. 3d 13,17 (The BTA's failure to

find value based upon its own independent analysis of the evidence is unreasonable and

unlawful.); Black v. Bd. of Revision (1985), 16 Ohio St. 3d 11, 13 (the court is required to make

an independent determination concerning the valuation of the property at issue); Park Ridge Co.

v. Franklin Ctv. Bd. of Revision (1987), 29 Ohio St. 3d 12, 14 (The provisions of R.C. 5717.05

require the common pleas court to consider the administrative record from the board of

revision.). In this appeal the Board of Tax Appeals failed to render an independent determination

of the taxable value of the Appellant's property based on the evidence in the record in the appeal.

The Appellee at page 31 at their brief attempts to reduce the Appellant's case to the fact

that the Board of Education did not present evidence of value from its appraiser to support its

appeal to the Board of Tax Appeals. This is not correct. The Appellant's appeal is that the

Board of Tax Appeals should not rely on the unsubstantiated opinion of an expert in overfurning

a Board of Revision decision. When no evidence is submitted on appeal to the Board of Tax

Appeals, the Board of Tax Appeals does not sit as a court of appeals in reviewing the evidence
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before the Board of Revision. The Board of Tax Appeals is required to render an independent

determination of value. The Board of Tax Appeals did not do that in this case. As a result, the

Board of Tax Appeals decision is unlawful. The Board of Tax Appeals failed to carry out the

statutory mandate contained in Revised Code 5717.03.

CONCLUSION

For the foregoing reasons, the Appellant First Interstate Hawthorne Ltd. Partnership

respectfully requests that this Court reverse the decision and order of the Ohio Board of Tax

Appeals and remand the case to the Ohio Board of Tax Appeals with instructions to fmd the fair

market value or true value in money of the subject real property to be $1,500,000 as of January 1,

2003, for a corresponding taxable value, utilizing a 35% common level of assessment of

$525,000.

Todd W. Sleggs, Esq. (0040921)
COUNSEL OF RECORD
SLEGGS, DANZINGER & GILL CO., LPA
820 W. Superior Avenue, Suite 400
Cleveland, OH 44113
(216) 771-8990

ATTORNEY FOR APPELLANT
FIRST INTERSTATE HAWTHORNE
LTD.PARTNERSHIP
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Assistant Prosecuting Attomey
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1200 Ontario Street
Cleveland, OH 44113

Entered AUG 11 2006

Ms. Margalies and Mr. Eberhart concur. Mr. Dunlap dissents.

This cause and matter came on to be considered by the Board of Tax

Appeals upon two notices of appeal filed herein by the Bedford School District Board of

Education ("BOE"), from a decision of the Cuyahoga County Board of Revision
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("BOR"). In said decision, the BOR determined the taxable value of the subject property

for tax year 2003.

The matter was submitted to the Board of Tax Appeals upon the notices of

appeal, the statutory transcript ("S.T.") certified to this board by the BOR, the evidence

and testimony presented at a hearing ("H.R.") before this board, and the briefs submitted

by counsel to the BOE and counsel to the appellee property owner.

The subject real property is located in the Oakwood taxing district,

specifically parcel number 795-06-022, and consists of in-line retail store space, a

portion of a parlcing lot, and several strips of land that are all part of a larger shopping

complex.

This board previously addressed the subject property's valuation for tax

year 2002 in Bedford Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (Nov. 10, 2005),

BTA Nos. 2005-A-287, 288, unreported, currently pending on appeal, Ohio Supreme Ct.

No. 2005-2311, (the "2002" appeal). The facts of the 2002 appeal are identical to the

facts before us today.

The values of the parcel, as originally determined by the auditor for tax

year 2003, are as follows:

Parcel 795-06-022 TRUE VALUE TAXABLE VALUE
LAND $1,611,700 $ 564,100
BLDG $1,448,300 $ 506,900

TOTAL $3,060,000 $1,071,000

After consideration of a complaint filed by the property owner, the BOR

reduced the subject's values as follows:

z -2-
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Parce1795-06-022 TRUE VALUE TAXABLE VALUE

LAND $ 750,000 $262,500

BLDG $ 750,000 $262,500
TOTAL $1,500,000 $525,000

On appeal, the BOE contends that the BOR's decision to reduce the value

of the subject property is not supported by competent, probative evidence of value.

Conversely, it is the property owner's position that the BOR's value should be retained,

based upon the information it submitted to the BOR.

Initially, this board notes the decisions in Cleveland Bd. of Edn. v.

Cuyahoga Cty. Bd. of Revision (1994), 68 Ohio St.3d 336, 337, and Springfield Local

Bd. of Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d 493, 495, wherein the

Supreme Court held that an appealing party has the burden of coming forward with

evidence in support of the value which it has claimed. Once competent and probative

evidence of true value has been presented, the opposing parties then have a

corresponding burden of providing evidence which rebuts appellant's evidence of value.

Id.; Mentor Exempted Village Bd. of Edn. v. Lake Cty. Bd. of Revision (1988), 37 Ohio

St.3d 318, 319. Thus, the burden is upon the appealing party, the board of education, to

establish, through the presentation of competent and probative evidence, a different

value than that found by the board of revision. See Cincinnati Bd. of Edn. v. Hamilton

Cty. Bd. of Revision (1997), 78 Ohio St.3d 325; Bd. of Edn. of the Columbus City School

Dist. v. Franklin Cty. Bd. ofRevision (Nov. 28, 1997), BTA No. 1996-S-93, unreported.

When determin;ng value, it has long been held by the Supreme Court that

"the best evidence of `true value in money' of real property is an actual, recent sale of
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the property in an arm's-length transaction." Conalco v. Bd. of Revision (1977), 50 Ohio

St.2d 129; State ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175 Obio St.

410. Absent a recent sale, as in the instant matter, true value in money can be calculated

by applying any of three alternative methods provided for in Ohio Adm. Code 5703-25-

07: 1) the market data approach, which compares recent sales of comparable properties,

2) the income approach, which capitalizes the net income attributable to the property,

and 3) the cost approach, which depreciates the improvements to the land and then adds

them to the land value. However, no appraisals were offered to this board and only an

"owner's opinion of value" was entered into evidence before the BOR.

The BOE argues that the BOR improperly relied upon the information

offered by appellee property owner. In consideration of the BOE's position, we must

review what transpired at the BOR. t

Specifically, before the BOR, the property owner presented an "opinion of

value" that suggested the value of the subject, as of January 1, 2003, was $1,500,000.

Counsel requested that the value be based upon the BOR's previous decision to set the

subject's value at $1,500,000 based upon the evidence and testimony presented in the

2002 case before the BOR. Attached to its complaint is a copy of the BOR's 2002

decision letter. Counsel for the property owner argued that all the facts necessary for the

BOR to reduce the value to $1,500,000 were the same, and that the BOR hearing for the

2002 case was conducted in early 2004 and contained relevant information relating to the

'As we have noted on prior occasions, the audio tape supplied is of poor quality.



subject's valuation for 2003. Unlike in the 2002 case, the representative of the property

owner was unable to appear and verify the information taken from the owner's records in

the instant appeal.2 Provided within the owner's written opinion submitted by counsel

were income and expense statements for the property that show the decline in income at

the property as vacancy has increased. Also attached are a rent roll and a summary of

the store tenants with the square footage and percentage of center space each tenant

occupies. "The valuation set forth in the complaint is based on the historic income and

expense information for the property, the vacancy at the property, and the prospect for a

turnaround at the center." S.T. at Ex. D.

After considering the foregoing, the BOR decreased the subject's market

value to $1,500,000. The hand-written notation on the BOR's worksheet indicates:

"BOR hearing for 2002-$1;500,000 K-Mart (vac), 2003-same decision 2002."

In our 2002 decision, we held:

"[T]here was no evidence in the record to support the BOR's
valuation of the subject. *** There is nothing to which we can
point as the basis for its ultimate determination, and without an
understanding of the basis for its action, we cannot rely upon its
conclusions. See Columbus City School Dist. Bd. of Edn. v.
Franklin Cty. Bd. of Revision (2001), 90 Ohio St.3d 564. Thus
based upon the foregoing concerns we will rely upon the county
auditor's valuation of the subject, as set forth in the property
record cards included in the statutory transcript." Bedford Bd. of
Edn. v. Cuyahoga Cty. Bd. ofRevision, supra, at 10.

z Counsel for the property owner requested that the BOR fisten to the audio tape from the 2002 case. S.T., audio
tape. Likewise, in its merit brief, the properly owner asks this board to review the BOR audio tape from 2002.
Appellee's brief at 2-3. Our review of the record from below in the instant appeal fails to disclose any agreement
of the parties or notice from the BOR regarding taking any administrative notice of the record from the 2002 case.
Furthermore, at no point in the proceedings before this board have the parties requested us to take any
administrative notice of the record in the 2002 case.
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Given the BOR's reliance upon its previous decision to determine value for

2003, we necessarily reach the same conefusion today. We find that the evidence before

the BOR was insufficient to support the decrease in value assigned to the subject

property.

As was the case in the 2002 appeal, the BOE offered the testimony of

Timothy C. Nash, MAI before this board. As an expert real estate appraiser, Mr. Nash

testified that he considered the subject property part of a single economic unit made up

of the entire shopping complex. H.R. at 14. Mr. Nash testified that although in theory it

would be possible to place a value on a portion of the whole economic unit, the subject

should be valued in conjunction with the entire economic unit. H.R. at 23. The property

owner similarly provided the festimony of Paul D. Provencher, an expert real estate

appraiser, who testified that the subject property could be appraised and valued

separately from the remainder of the shopping center. H.R. at 39. Neither appraiser

offered an opinion of value for the subject property.

The BOE argues that the property owner is collaterally estopped from re-

litigating the issue of the subject's highest and best use as a single economic unit. As we

read our 2002 decision, we held that the property owner failed to meet its burden of

proof and further concluded that the BOR did not have competent and probative

evidence to support its decision to reduce value. We further concluded that:

"Based on the configuration of the subject parcel and Mr. Nash's
representations on how much a shopping center is traditionally
viewed in the market, we agree that it would logically follow that



the highest and best use of the subject property is as a single
economic unit." Bedford Bd: of Edn. v. Cuyahoga Cty. Bd. of
Revision, supra, at 9-10.

The test for determining whether the relitigation amounts to collateral

estoppel was stated by the Supreme Court in New Winchester Gardens, Ltd. v. Franklin

Cty. Bd. ofRevision (1997), 80 Ohio St.3d 36, 41:

"In Thomson v. Wing (1994), 70 Ohio St.3d 176, 1-83 ***, we
stated that collateral estoppel was applicable when the fact or
.issue `(1) was actually and directly litigated in the prior action,
(2) was passed upon and determined by a court of competent
jurisdiction, and (3) when the party against whom collateral
estoppel is asserted was a party in privity with a party to the
prior action.' ***" (Citations omitted.)

The court has previously held that a finding of value for a prior tax year is

clearly not res judicata as to a subsequent tax year. Id., Freshwater v. Belmont Cty. Bd.

of Revision (1997), 80 Ohio St.3d 26. Furthermore, the 2002 case is currently pending

before the Supreme Court and has yet to receive a final determination. See Grava v.

Parkman Twp. (1995), 73 Ohio St.3d 379, 382 ("A valid, final judgment rendered upon

the merits bars all subsequent actions based upon any claim arising out of the transaction

or occurrence that was the subject matter of the previous action. ***") Therefore, we

hereby decline to apply the doctrine of collateral estoppel in the present situafion.3

Furthermore, the property owner argues in its brief that its filing of the

complaint against the valuation of the subject property for tax year 2003 was an effort to

' Wbile we were not persuaded that the subject properry could have been valued as a poition of an economic unit in
the 2002 case, we are unable to speculate whether it could not be done, based on the record before us.
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invoke the so-called "carry-forward" provisions of R.C. 5715.19(D), citing Columbus

Bd. of Edn. v. Franklin Cty. Bd. of Revision (1999), 87 Ohio St 3d 305, in an effort to

have the BOR apply its 2002 decision to tax year 2003.

R.C. 5715.19(D) provides in pertinent part:

"If a complaint filed under this section for the current year is not
determined by the board of revision within the time prescribed
for such determination, the complaint and any proceedings in
relation thereto shall be continued by the board as a valid
complaint for any ensuing year until such complaint is finally
determined by the board or upon appeal from a decision of the
board. In such case, the original complaint shall continue in
effect without fin-ther filing by the original taxpayer ***."

In Columbus Bd. of Edn. the property owner challeriged the valuation of its

property for tax year 1993 and appealed the BOR's determination to this board. In

August of 1996, we determined.value for 1993 and ordered the auditor to list and assess

the property in conformity with our order. The auditor assessed the property for tax

years 1993, 1994, and 1995 consistent with our order; however, the auditor's 1996 value

represented a different value after a triennial update. The property owner sent a letter to

the BOR, on February 5, 1997, requesting this board's order be applied to 1996. The

BOR treated the letter as a continuing complaint for 1993, conducted a hearing, and

ultimately determined the subject's value for 1996, utilizing our 1993 valuation

determination with a 5% increase factor. On appeal, this board held that the BOR did

not have jurisdiction to decide the subject's 1996 valuation. The Supreme Court

reversed our decision, holding that the BOR did have authority to decide the continuing

1993 complaint under R.C. 5715.19(D):

8



"According to R.C. 5715.19(D), the complaint for 1993
continued as a valid complaint into tax year 1996, when the
BTA finally determined the 1993 complaint. According to this
statute, the original, 1993 complaint `shall continue in effect
without fiirther filing by the original taxpayer, his assignee, or
any other person or entity authorized to file a complaint under
this section' *** We interpret R.C. 5715.19(D) to mean that the
1993 complaint continued to be valid for tax year 1996 and that
*** [the property owner] was not required to file a fresh
complaint for that year. Of course, a fresh complaint filed by
*** [the property owner] or the BOE would have halted the
automatic carryover of the value determined in the 1993
cothplaint. *** Thus, the BOR had jurisdiction over this
complaint for tax year 1996 without fnrther filing by *** [the
property owner]." Citations omitted, explanations and emphasis
added.

The property owner filed a complaint against the valuation of the subject

property for 2003. Said "fresh complaint" halted any carryover status the 2002

complaint may have had. See, also, Cleveland Mun. School Dist. Bd. of Edn. v.

Cuyahoga Cty. Bd. ofRevision, 105 Ohio St.3d 404, 2005-Ohio-2285.

Accordingly, based upon the preponderance of the evidence before this

board, the value of the subject real property for tax year 2003 shall be as follows:

Parcel 795-06-022 TRUE VALUE TAXABLE VALUE
LAND $1,611,700 $ 564,100
BLDG $1,448,300 $ 506,900
TOTAL $3,060,000 $1,071,000

It is the decision and order of the Board of Tax Appeals that the Cuyahoga

County Auditor shall list and assess the subject property in conformity with this decision.
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Mr. Dunlap dissenting.

I disagree with the foregoing decision and order and, for the reasons I

expressed in Bedford Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision, supra, I respectfally

dissent.

I hereby certify the foregoing to be a true
and complete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the captioned matter.
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inon (A) 4 sectlon 5709.66, of the Revised Code ^,gnce, an^ it may malie,SucG investSgation concern-
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linard of tax appeals by aschool drsfnct tfiat LTgd a.ypd S.II 287, laws 200D;-5 B 200, Laws 2002,
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assr.csment,rr.dsses5me,nt• valuatmn„ detr,[minatron ^uaLqn sliall ,(letermine a^aluahon. ^7fiCh shall
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ne.n determin0fibn bythe,directnrhas been gryeP as 1,=a1?ilrty qf the property for taxatron, if thatquestion
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cXprycv maB,.oF authnrize/iiiP.lrve,cy ser.vice. If the certdied malN a11 persons who were parYies to the
noticeofsuchappeal.i5;filed.bycYrtif'it)dmul;ex- a1Tp4alBefure ttieboard,EO'the persun fn w'hose
press mail, or authunzed; dr.Gyery ;service as lmo- ti?nte tkre.property ts7tsted;'or soughf to be"Lsted; if

viJed m section 5703 056 of khe Revised Cod ;. the syeh, pei§.cn `Esrior a partytp t"he appeal; to=tKe
date of the tfnited Jtates plktmark plecei] on the county auditor of the county in whrch flie propea;Gy

seriders re^eipLQy the pos[ai^^rrvrce {;r the, date nf iavo4ved in the.-appeai is located and t0. the tax

receipt racordeilby the authoruBd dehveryaerncr commisstone^.-
sh•sll be treatedas the date iif fis, 'fJie, not;ce gf srn correctirig a drscrlmiiiafory valliation trtie
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.
have, attiached:thereto and incorln f

"^
dted boarH of tax appeals "shall increase or decre'asehlie

there.rn by reference a trne copy Vf the notice serit7iy value of the prop@rry whose valuation orassessriient
tliecommicsioner(ir ditector hi the taxpayer,. enter- " ' • -"' -by the county bgard of revision iS complamed ot by a
grise, or other person of the Bnal deter,minatiuu or per: cent or amount whicfi will cause suchsproperty
redeterminatirm complained nf, and shall also sPec- fo Ug bsted;ahd'value<l for taeation by ar'neQUaU and
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detach a cbfiy of such notice and incnrpnrate it by •:^ ..-
refe.rence iutfie notrce nf aPjieai dhes not invalitlate 1;C) Inthe case of an alipeaf from a review , red^
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_ . . . --. " : . . . atibn, determinatron, finding; computation; or order
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journal shall be certified by the board by certified .:(9s amended by H.B. 920, Laws 1976;11.13. 634,
mail tu a11 persons who were parties to the appeal Laws 1977; H:B. 260; Laws1983; H.B. 95, Laws
before the board, ^tfie-Person in whose name the 2003, effective January 1s 2009.T ^_. • . ... _. -.
p'toperty is listed or soughY to- be listed; if the deci-

.. . _ ^.- .. "^sioredefermines the valuationor liabi]ity of property Ilf I35 2001
for'tasation andiZsuch person is^not a party to the 1 , Sec. 5717.04.Appeal from decision of board of
appeal, the taxpayeror otherpersouto^whotu notice tax appeals tosupreme court; par[ies who,may
of Yhetax assessmeng .valuation,'iietermination, appeal; certification proceeding to .o^tain a
finding,computatiion, or order, orcorrection or rede- reversa6uacation,.or;modification of ajecisinn ot
termination1theredf,bythe,ta4_(commissionerivasby ttieboardof:tax_appealsshan;-4^ebyappeal.to:She

7aw required to be given, the director of budget and supreme court or thecourt of appeals for the county,
manageinent;`if the revenuesaffectedby such deci- in which the.property,taxed is'situate or_in which
sioh would accrueprimarily totfie state freasury; the taxpayer_resideS,.If thetaxpayeP ^s a corpora-
and the eounty auditors:of the counties fo Lheuhdi- tiory then the proceeding. to obtain such jeversal,
vided general tax fuuds of; which the revenues af- vacation or modlfication shall.be by appeal to; the
fectedbysqchdecisionwouidpriunariiyacci:ue_ supreme court or,tajhe court ofdppeals for,_the

;•fiD)In the case of an appeal: fr9pt amunicipal county in which the prnperty tazed is situate, or the

board.,o& appealtcreatediundlersectiop 718.11, ot tl)e county of residence of,[he agentlfor serviceofpro,.
•Revised Cqde, the ord'er of theboardoP tax appeals cess„tax notlces„or detnands,, or the county, in which
aud'.t^'date of the:entry.tlieceof upanthe hoard s the corporatron has itsprincipal place of bustiiess. I^^ ,n

•jonrnalsha3l be certified.by the'board liy certifed iill other lnstancesthe proceeding to o'tain silch
Ynail td all persons wha were parties to the ^appeal reversal; vacation, nr noddicatwri sha(l be ISy appea'1

8efore [he board: .- , . to tjre cburt of apneals,for Franlclm Coun(y
, . .. , ... . :^a^ - ,s. ,oW v

nl (E) Inthgcase:of&B other appeals or:applications :;APpeals from decisions o[ theboard de.terajnfng
.fded wit}r and detemtinedby the board; theboard's appeals from: decisions of county'boai'ds of-cevision
ordegrand the:date iqhen•the oider wa$Sl'ed:byzlie 'may.;be institutzdlry,any of.tliepersons who were
secretary for jouinaliia4ionslialLbeceitifiedby the parties to the appeal before the.board,9f taxappeals,
board by ¢ertified'mail to th?pe?son who,is a pacty by the peson tn whose name the property involved
ta such appeal or apphcahon tosuch persons asthe rn theappgal's pisted:or sought to be hsted if sueh
]aw rerjuires and to such other persons as the board perspn vras not a`party to the ap^ieai befbre the

board o(:tax appea'}s or by the countq !^uditor qf tlie

„(E)„'lhC ordecs.of fhe boartl may affmm, re¢erse, county tn wtuch theProperty inv6Tved m the appeal
Islocated,

-yacate,modify,.niremanc]:thetaxassessment5;,valu At i.% i ^ r^e's:;n:•.
ations, deterninations, flndings„stompuSatruns,.9r Appeals from deeisionsot thehoard. of tax appeals
erders qomplaf^eti of in the apqepLs deterrmned,by cLetermimug appeals from ftn,aLdeterminai bns by
tipe poaCd and,ylie board;s decision sball )teaume the Yax comm^sswner Of any prelmtinary 'am1ended,

I;j
final and conclusivefor are eurrent:year;unlessre- o^' final,taz assessfnen{s Ceassessme KtS valuatlons
persed;^vacated,.ror modifieSl:a3 provided, rq:sectiori determ'inafrons flnd^ug5 cqmPUtafinns or or'ders
57k7:04 o(tbe Bevi'sed Code. ^t!(}en an orderqt the madeby the comm^ssiongr may b'e;[nstituted by^any
boapd„become5 finalthe.tax,commissioner and aB ^ fhe.-persons who ur;`re partles.fo. the1appeat ur
oftcers,19 whomOch decision has been,centified app^ication betore the oarsa by Ehe pelson m vFllqse
sl^all malrethe clianges in the'vtax lists or other nam"e tke properiyi`stisted or sought'Lo bel4sted
recol, whch the decision reguires khe decision appealed from determiiiGS 4he valuati

e(G) IS;thG huard Lnds tbat issues noty'atsgd onthe or }^pljy, af nroperty Far tazaFtoii and tf any"sncti
s pelsoi<•was not a partyto the appeai or applicatiton.appeal arermportant,to a determination,of a.contrn

: remandthe cau^e for an^aA before''t}ie board by"the taxpaye"r or, any StliervgrSy„fhe board may.
fo'WhJ the'd' af the b ealedo dn m oareclsion app •ministratJve deternunajton, and--the, 5ysuancG et _a pers

fro was b lhw reqii ed t beiertit l ;4ytkiey irm o ae<Siew [ax,assessmeny::valuatio[y.determmatwn, flnd=
ing, computation, or order, unless the parties-sEipu- drreet°r:df budgetandmanagement; rT tlie revenUe
Tabe to the determinatton of such other issues affCCted by the deeisiop of the board. aPPealed.,Crum

^ u 1-111 , s - -- woulcJ accrqe primariLy,toLestate:treasury, bytlag
wrthout remand An 4rder remanding t}te $ause'is a •

^- +^ - county auddor of tt^e,county to the urldwtded gen-,
}maI ord'er. If the oides relate"sfu any issue ottier eral tax funds of w}iich the revenueS aI(ected by tfie
than a municiPal inCOme tax matter appealed under ,pnmr --

d a p 7 arilysections'718.11 and-STI4ql.i.of the:Revased Code, deen of the boar pealed frofi w ouyd- r ^;-
tlie ardermay be appealedA» Elie,court oL appealsarit accrue, ut bythe e taz cotnmissioner

.Fanlclin county. If tlie•order relates tro a.niunicipal' Appeals fronydecisions of theboardupon all,other
incmne tax matter appealed under sections 718.11 appeals or applicatiqns filed with and d¢termined'by
and 5717.011 of the Revi"sed Cade, the order may be the board may be in4ituted Uy any of the.persons
apliealedfo• the court of appeals for.t}ie aounty in who were parties tosuch appeal or.application
whichthe.municipalaorporation in wlnch thedk^ before the board; by any persons to whomthe.deci-
pute a?ose is primarilysituated. sionof theboard appealed from was by law.required!.

olrio zrax Reporta §.5717 04 ¶`:135 200

ti



j properties, there may be little

ion of possible change in the
ise at the date of valuation
market is significantly built-

perties are being sold on the

:ir continned use.
praiser must disting iish
ough vacant and highest an(i

aisal report should dearly
ondusion for each type of use
st use of land as though vacant

mitted.
hest and best use of 1) the land

nproved, consider a single-
soned for commercial use. If

the maaimuin productivity of

)ased on a commercial use. In

p contribute litde if any to the

the market value for residential
rmi.tted commerciat use less

;e of the property as improved

land as though vacant, the

ns. First

should be built?

ates to the highest and best use'; £

ict concept developed by
er an important question that the

tion is:

be maintained in their currentre ry
ner to make them more valuable?

lue of a property as improved is
vacant, the highest and best use 1s

tice, however, a property owner

nove an improvement even wheu

Is the value of the vacant land.

: the underlying land simply to
improvement has .rnainingre

nd any remaining irnprovement
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feasibilityfor redevelopment of the land.

The timing of a specified use is an
important consideration in highest and best
use analysis. In many instances, a property's
highest and best use may change in the
foreseeable future. For example, the highest
and best use of a fum in the path of urban
growth could be fof interim use as a farm,
with a fnt:re highest°and best use as a

residential subdivision. (The concept of interim use, which is a special situation
in highest and best use analysis, is discussed in more detail later in this chapter.)
If the land is ripe for development at the time ofthe appraisal, there is no
interim use. If the land has no subdivision potential, its highest and best use
would be for continued agricultural use. In such situations, the immediate
development of the land or conversion of the improved property to its future
highest and best use is usually not finandally feasible.

The intensity of a use is another important consideration. The present use
of a site may not be its highest and best use. The land may be suitable for a
much higher, or more intense, use. For instance, the highest and best use of a
parcel of land as though vacant may be for a 10-story office building, while the
office building that currently occupies the site has only three floors.

Testing Criteria in Highest and Best Use Analysis
In addition to being reasonably probable, the highest and best use of both the
land as though vacant and the property as improved must meet four impliat
criteria. That is, the highest and best use must be

1. Physicallypossible

2. Legallypermissible

3. Finanaally feasible

4. Maximally productive

These criteria are often considered sequentially.' The tests ofphysical
possibility and legal permissibility must be applied before the remaining tests
of financial feasibility and maximum productivity. A use may be financially
feasible, but this is inrelevant if it is legally prohibited or physically impos-
sible.

1. Although the c¢teria are considered sequentially, it does not matter whether legal

permissibility or physical possibility is addressed Sxst, provided both are considered prior to

the test of financial feasibility. Many appraiseis view the analysis of lrighest and best use as

a process of elimination, starting from the widest range ofpossible uses. The test of legal

pezmissibility is sometimes applied fitst because it eliminates some alternative uses and

does not requite a costly enggineering study. It should be noted that the four mteria are
interactive znd may be considemd in concert.
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