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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST,

I REVIEW OF PUNITIVE DAMAGES AWARDS IN OHIO

This case provides this Court with the opportunity, for the first time since the United
States Supreme Court’s decision in State Farm Mutual Automobile Insurance Co. v. Campbell
(2003), 538 U.S. 408, to define how punitive damages awards must be reviewed by courts in
Ohio.

In the case of BMW of North America, Inc. v. Gore (1996), 517 U.S. 559, 116 S. Ct.
1589, the United States Supreme Court articulated three “guideposts” for courts to consider in
reviewing an award of punitive damages. In State Farm, 538 U.S. 408, 425, the United States
Supreme Court held that those three guideposts must be considered by any court reviewing an
award for punitive damages. However, this Court has never held that a reviewing court in Ohio
must apply the BMW v. Gore guideposts in reviewing a punitive damages award and, indeed, the
reviewing appellate court in this case refused to consider these guideposts with respect to a
punitive damages award that was thirty times the compensatory damages award.

Litigants and appellate courts in Ohio need this Court’s direction so that awards of
punitive damages are properly reviewed to determine whether the award violates a party’s
constitutional rights. For example, this Court has never articulated a standard that reviewing
courts in Ohio should apply when reviewing a ratio between an award of punitive and
compensatory damages. The United States Supreme Court has stated that a 4 to 1 ratio is the
norm, and a 10 to 1 ratio is at the outer limits of acceptability. See State Farm Mutual
Automobile Insurance Co. v. Campbell (2003), 538 U.S. 408, 425. In the instant case, a jury

awarded punitive damages against Appellants at a ratio of 30 to 1, thirty times the compensatory
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damages award. The appellate court below' never reviewed, or even mentioned this ratio in
affirming a $3 million punitive damages award against Appellants. As appellate courts in Ohio
review awards of punitive damages in the wake of the State Farm case, supra, they shall conduct
a constitutional analysis based upon the three-guideposts outlined in BMW v. Gore, supra. In
order for parties in Ohio to be treated fairly under the law, and before punitive damages awards
are analyzed differently among the different appellate districts, this Court, consistent with the
United States Supreme Court, should state the requirements for a reviewing court in Ohio to
determine the constitutionality of a punitive damages award.

IL. PRIVATE JUDGING IN OHIO UNDER R.C, 2701.10

This case also raises the question of whether an individual may serve as a private judge
under R.C. 2701.10 without ever having been elected to the judiciary. The largest appellate
district in Ohio, the Eighth District, has held in the instant case that, contrary to the language of

R.C. 2701.10 and the Rules for the Governance of the Judiciary, private judges do not have to

have ever been elected in order to both serve as private judges and to create law in this state.

R.C. 2701.10, Ohio’s “Private Judge Statute,” provides a mechanism for litigants to hire
retired judges to oversee bench trials. Under the statute, private judges have the power to decide
issues of fact and law for the parties who retain them. The opinions of private judges have the
same power and effect as thoée judges who have been elected to their positions. Private judges
draft final appealable orders which the appeals courts in Ohio are required to review upon
appeal. As a safeguard to ensure the quality of these individuals, R.C. 2701.10, and the rules that

govern private judging in Ohio, provide that only previously elected judges, who have retired

without having lost their most recent election, may serve as private judges. Astonishingly,

! Court of Appeals Opinion, attached at Appendix.
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however, the Eighth Appellate District in this case held that private judges serving under R.C.
2701.10 may not have to have ever been elected. In other words, the Eighth Appellate District
has ignored this Court’s Rules for the Governance of the Judiciary and has made a ruling that
directly conflicts with this Court’s own Rules.

The power of private judges in Ohio is so great that the requirements of those who
qualify to serve as private judges must be controlled. If private judges are not required to have
ever have been elected to the Bench, then any private attorneys will have the power to preside
over trials in a public courtroom, hold witnesses and parties in contempt, direct the staff of
elected judges, require appearances of jurors, and fulfill the other tasks entrusted by law to
elected officials. The powers of elected judges should not, by agreement or otherwise, be
delegated to non-elected persons any more than parties can agree on who will serve as their
appellate judges or who will serve as their mayor or governor. Allowing this to occur would
erode the judiciary and promote “judge shopping.”

Pursuant to R.C. 2701.10, the parties in this case agreed to allow Robert Glickman
(“Glickman”) to preside over a jury trial. Glickman held himself out as being authorized to serve
as a private judge under R.C. 2701.10 even though, unbeknownst to Appellants, he had never
been elected to the Bench. At the time the parties agreed to retain Glickman as a private judge,
Glickman’s name was mistakenly listed on this Court’s “Private Judge Registration Listing.”
Since then, this Court has removed him from the list because, as the Director of the Office of
Judicial & Court Services explained in a letter, Glickman was not authorized to serve as a judge

under R.C, 2701.10 because he had never been elected to the Bench. Judge Glickman has



ignored this Court’s notice of his lack of qualifications, as he still holds himself out as being
qualified to serve as a private judge under statute.”

The Eighth Appellate District has already held that private judges serving under R.C.
2701.10 do not have to have ever been elected to the Bench. This Court must provide a clear
answer to this issue before the appeals court’s decision leads to efforts at judge-shopping and
inconsistency in the law throughout this state.

. STATEMENTS BY COUNSEL WHICH REQUIRE A NEW TRIAL

There are certain statements that, when made by opposing counsel to a jury, are so
overwhelmingly prejudicial that no admonishment may cure them and a new trial is required. In
a wrongful death case, for example, if opposing counsel represents to a jury that the civil
defendant was charged with attempted aggravated murder, or that the government wanted
murder charges filed against the individual for the civil wrong alleged, the civil defendant has
been irreversibly prejudiced. These very comments were represented to the jury in this case,
where Medlink was sued for the wrongful death of Plaintiff’s decedent, Natalie Barnes. Even
before evidence was presented, the jury was told that Medlink’s employee had been a murderer
in the past and that she was a murderer for killing Natalie Barnes.

In a civil case where a jury must decide whether a defendant is responsible for the death
of a party, even a suggestion that criminal charges were considered takes away any chance for
the defendant to be given a fair trial. This issue is of significance to plaintiffs and defendants in

every wrongful death case and requires consideration by this Court.

2 As of the date of this filing, the biography provided by Glickman at his law firm’s website
states “Pursuant to Ohio statute, former Judge Glickman is also active as a private judge hired by
the litigants to preside over jury trials.”
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Finally, it is well-known that juries may not decide a case with sympathy, and that
counsel is certainly not allowed under any circumstances to suggest otherwise to the jury.
Likewise, juries should not decide a case based upon their anger, and opposing counsel should
never be allowed to tell a jury to decide a case with their anger. However, just that happened in
this case, This Court should accept this case to establish a clear rule in Ohio that jurors may not
decide cases with their anger, and counsel may not suggest to jurors that they do. Similar issues
are being considered presently by this Court in the pending case of McLeod v. Mt. Sinai Medical
Center, et al., Case No. 2006-1247.

STATEMENT OF THE CASE

This wrongful death action was filed by Andrea Barnes, Execufrix of the Estate of
Natalie Barnes, on December 4, 2001 against University Hospitals of Cleveland and
Appellants herein, Medlink of Ohio and The Medlink Group, Inc. (“Medlink™). After the trial
date was continued due to the trial court’s busy docket, and in order to establish a date-certain
for trial, the parties agreed to hire a private judge, Robert Glickman (“Glickman”), to preside
over the jury trial. Glickman held himself out to the parties as being qualified to oversee jury
irials pursuant to Ohio’s Private Judge Statute, R.C. 2701.10. A two-week jury trial was held
in April, 2005 with the jury finding in favor of Plaintiff and against Defendants University
Hospitals of Cleveland, Inc. and also against Medlink. As against Medlink, the jury awarded
$100,000 for Plaintiff’s survivorship claim, $3 million for the wrongful death claim, and $3
million in punitive damages.

Final judgment was awarded to Plaintiff against Medlink in the amount of

$6,803,460.00 on October 18, 2005, including an award of attorney fees in the amount of



$1,013,460.00.° In January, 2006, while Plaintiff’s motion for prejudgment interest was
pending, counsel for Medlink first learned that Glickman was not qualified to serve as a private
judge because Glickman had never been elected to the Bench. Medlink filed a Complaint for a
Writ of Prohibition in this Court®, and instead of waiting for this Court’s decision on the
matter, Glickman quickly awarded $896,381.99 in prejudgment interest to Plaintiff.> As a
result, the Writ was voluntarily dismissed since the act Medlink sought to prevent had now
already occurred.

Medlink timely appealed the trial court’s entry awarding the above damages to
Plaintiff. Medlink argued that the punitive damages award was unconstitutional because,
among other things, the ratio of punitive damages to compensatory damages, 30-to-1, was
unconstitutionally excessive under BMW v. Gore and State Farm, supra. Medlink also argued
that the jury’s verdict was a product of passion and prejudice that required a new trial. Finally,
Medlink argued that the jury’s verdict was void because (1) the jury trial was overseen by
Glickman, who was not qualified to serve as a private judge under R.C. 2701.10 as he was
never elected to the Bench and (2) R.C. 2701.10 does not permit jury trials.

The Eighth Appellate District affirmed the trial court in its entirety. In its decision, the
Eighth District was silent as to Medlink’s argument that a punitive-to-compensatory ratio of
30-to-1 was unconstitutionally excessive. The appeals court disagreed that statements by
Plaintiff’s counsel, such as the fact that Medlink’s employee was indicted with attempted
aggravated murder in the past, that the government wanted murder charges filed against her for

the injury at issue in the case, or that the jury should be angry and should decide the case with

3 Opinion, Appx. p.5.
4 Case No. 2006-0478, filed March 7, 2006.
* See Journal Entry Awarding Prejudgment Interest, dated March 14, 2006, in Cuyahoga County
Court of Common Pleas Case No. CV-01-455448, Appx. p. 34, 44.
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their anger, created reversible prejudice. Finally, the appeals court surprisingly held that R.C.
2701.10 does not require that private judges be elected. The appeals court never even
mentioned or analyzed the legal result of a private judge overseeing a jury trial under R.C.
2701.10, which this Court has held is not permitted under the statute. State ex rel. Russo v,
McDonnell, 110 Ohio St. 3d 144, 2006-Ohio-3459, syllabus 1. The Eighth Appellate District
either chose to ignore this Court’s recent ruling in Russo or chose to create new precedent in
direct conflict with this Court’s well reasoned decision.

STATEMENT OF THE FACTS

Plaintiff’s decedent, Natalie Barnes, went into cardiac arrest while undergoing dialysis at
University Hospitals on October 19, 2000. Although resuscitation efforts saved Natalie’s life,
she suffered a severe brain injury. She died several months later when her family terminated life
support, No autopsy was performed to determine exactly why her heart stopped on October 19.

At trial, Plaintiff claimed that Medlink Defendants (“Medlink”) were the proximate cause
of Natalie’s death because Endia Hill, one of Medlink's employees, should have been in the
dialysis area with Natalie. It was undisputed at trial that Medlink was contracted by Plaintiff to
provide a sitter for Natalie and the sitter, Endia Hill, failed to remain with Natalie during the
dialysis procedure. At issue, however, was proximate cause and whether the presence of Endia
Hill would have made any difference in the outcome since a qualified medical professional was
standing next to Natalie in the hospital when she coded.

In order to shift the focus away from proximate cause, Plaintiff focused at trial on the fact
that Medlink hired Endia Hill even though she had a conviction ten years earlier for assault.
Under Ohio law, such a conviction disqualifies someone from being a home health care aide.

Even before any evidence was introduced, the case was essentially over because of the
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prejudicial statements made by Plaintiff’s counsel during opening statement. Incredibly,
Plaintiff’s counsel actually told the jury that Endia Hill was indicted for aggravated murder
before she was hired by Medlink. (Tx. pp. 397-98.) Perhaps even more astounding was
counsel’s statement that a Cuyahoga County official wanted murder charges filed for what
occurred in this case. (Tx. pp. 389-90.) That statement was false. (Tx. p. 776.) Further, these
“murder” statements were made during a time wherein a huge mug shot, purported to be of
Endia Hill, was shown to the jury. (Prejudgment Interest Hearing Tx. at p. 210-211.) The
photograph was never authenticated.

During closing argument, Plaintiff’s counsel continued their efforts to incite the passion
of the jury. Counsel stated that when [Medlink] hired Endia Hill, it was condemnation to death
for Natalie Barnes. (Tx. p. 1490.) Plaintiff’s counsel made the statement that in over 30 years of
practice, he had never seen a case where the negligence has been so catastrophic. (Tx. p. 1405.)
Counsel also stated that Medlink put forth a frivolous defense and chastised Medlink for not
apologizing at trial. (Tx. p. 1488.) The jury was actually told they “should be angry” and that
they should not set their anger aside during their deliberations. (Tx. pp. 1491-1492.) The jury
was further told that they were the conscience of Cuyahoga County and that if they “do the right
thing”, this kind of tragedy will never happen to people close to the jury. (Tx. p. 1410.) It was
no surprise, then, that the jury returned a multi-million dollar verdict and awarded punitive

damages that were 30 times the award for the survival claim.



ARGUMENT

PROPOSITION OF LAW NO. 1

In reviewing an award of punitive damages, the trial court must independently
analyze the three guideposts set forth by the United States Supreme Court in BMW
of North America, Inc. v. Gore (1996}, 517 U.S., 559.

AND

PROPOSITION OF LAW NO. 2

A ratio of punitive damages to compensatory damages of 30-to-1 is
unconstitutionally excessive,

Since this Court’s decision in Dardinger v. Anthem Blue Cross & Blue Shield, 98 Ohio

St. 3d 77, 2002-Ohio-7113, which considered the constitutionality of a punitive damages award,

the United States Supreme Court in State Farm Mutual Automobile Insurance Co. v. Campbell

(2003), 538 U.S. 408, 418, 123 S. Ct. 1513, held that every court reviewing an award of punitive

damages for federal constitutionality must independently analyze the three guideposts set forth in

BMW of North America, Inc. v. Gore (1996), 517 U.S. 559, 116 S. Ct. 1589. BMW v. Gore

articulated the following three guideposts for a review of a punitive damages award:

(1 The reprehensibility guidepost. (whether the punishable conduct has a
nexus to the specific harm which resulted.)

(2) The ratio guidepost. (whether the ratio between punitive and
compensatory damages is constitutionally acceptable.)

(3)  The comparison guidepost. (requires a comparison between the punitive
damages award and comparable statutory penalties.)

Although this Court did consider the BMW v. Gore guideposts in its Dardinger decision, supra,

this Court has never held that courts reviewing a punitive damages award under the federal

constitution must analyze the three BMW guideposts. The appeals courts in Ohio do not review

awards of punitive damages uniformly. At least two appeals courts have followed the mandate
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of State Farm and do consider the BMW guideposts, See Burns v. Prudential Securities, Inc., 3%
App. No. 9-03-49, 857 N.E.2d 621, 2006-Ohio-3550; Weinfeld v. Weiling, 5t App. No.
2004CA00340, 2005 WL 2175141, 2005-Ohio-14721. The Eighth Appellate District,
however, did not consider the BMW guideposts at all, even after Medlink raised the issue on
appeal. (See Opinion, Appx. pg. 12-17.)

In order for litigants to receive the same consistent constitutional analysis, regardless of
what appeals court reviews their award of punitive damages, this Court must articulate a rule of
law in Ohio that any court reviewing an award of punitive damages must review the three
guideposts set forth by the United States Supreme Court in BMW v. Gore.

The second BMW guidepost, mentioned above, requires a reviewing court to analyze the
ratio between punitive and compensatory damages in determining whether an award of punitive
damages is excessive. While refusing “to impose a bright-line ratio which a punitive damages
award cannot exceed,” State Farm, 538 U.S. at 425, the United States Supreme Court stated that
“In practice, few awards exceeding a single-digit ratio between punitive and compensatory
damages...will satisfy due process.” State Farm, 538 U.S. at 425. The United States Supreme
Court has concluded that a punitive award of “more than four times the amount of compensatory
damages might be close to the line of constitutional impropriety.” State Farm, 538 U.S. at 425,
citing Pacific Mutual Life Insurance Co. v. Haslip (1991), 499 U.S. 1, 23-24, 111 S. Ct. 1032.
Although this ratio is not binding, it is instructive and demonstrates that a single-digit ratio
between punitive and compensatory damages is more likely to comport with due process. State
Farm, 538 U.S. at 425,

The ratio of punitive damages to compensatory damages in this case was 30-to-1.

Because Plaintiffs in Ohio may not recover punitive damages on wrongful death claims, the $3
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million punitive damages award is compared to the $100,000 award on the survival claim, and
not the wrongful death award. See Burns v. Prudential Securities, Inc., 857 N.E.2d 621, 2006-
Ohio-3550, ¢ 127 (Cupp, 1. writing for the court, finding that where an award for punitive
damages was issued in a tort and breach of contract case, punitive damages should be
measured only as against the tort-portion of the compensatory award to determine the ratio of
punitive to compensatory damages, and reversing a punitive damages award ratio of 40-to-1.)
The ratio of 30-to-1 here is unconstitutionally excessive under State Farm.

Medlink appealed this award on the basis that it was unconstitutionally excessive under
State Farm. However, the appeals court’s opinion is void of any reference at all to the 30-to-1
ratio or analysis of the constitutionality of such an award.

This Court’s last decision where a ratio of punitive to compensatory damages was
considered was in Dardinger, supra, in 2002. In that case, this Court considered a punitive
damages award where the ratio to compensatory damages was 20-to-1. Id., at § 171. The
punitive award was not reversed on federal law (i.e., an analysis of the 20-to-1 punitive to
compensatory damages ratio), but was reversed based on Ohio law. Since then, the Supreme
Court has further analyzed the constitutionality of damages ratios and has said that few awards
that exceed a single-digit ratio will satisfy due process. State Farm, 538 U.S. at 425. In light of
the State Farm decision, litigants in Ohio require this Court’s review of what ratio of punitive to
compensatory damages will pass constitutional muster,

PROPOSITION OF LAW NO. 3

One who has never been elected to a judgeship in Ohio may not serve as a private
judge under R.C, 2701.10.

Revised Code 2701.10, titled “Registration of retired judges; referral of civil action or

submission of issue or question,” states:
1



“[a]lny voluntarily retired judge, or any judge who is retired under Section 6 of

Article IV, Ohio Constitution, may register with the clerk of any court of common

pleas...for the purpose of receiving referrals for adjudication of civil actions or

proceedings, and submissions for determination of specific issues or questions of

fact or law in any civil action or proceeding, pending in the court.”

R.C. 2701.10(A). The definition of “voluntarily retired judge,” which is outlined in the Supreme
Court Rules for the Governance of the Judiciary, and the definition of retired judges under
Article IV, Section 6 of the Ohio Constitution, both make it clear that individuals who serve
under R.C. 2701.10 must have previously been elected to a judgeship and be retired from that
judgeship. Gov.Jud.R.VI, titled “Reference of civil action pursuant to § 2701.10 of the Revised
Code,” defines a “voluntarily retired judge” as “any person who was elected to and served on an
Ohio court without being defeated in an election for new or continued service on that court.”
Gov.Jud R.VI(1)(C)(2). Article IV, Section 6 of the Ohio Constitution concerns elected judges
who have retired due to age, and provides that judges over the age of 70 are required to retire,
The Editor’s Comment to this section of the Ohio Constitution states that “judges are to be
elected rather than appointed....” Ohio Const. Art. IV, § 6, Editor’s Comment.

Although the definitions of who would fit the requirements of a “voluntarily retired
judge” or a judge retired under Article IV, Section 6 of the Ohio Constitution are ¢lear (only
elected judges), R.C. 2701.10 does not specifically state in the statute that private judges “must
be elected.” The largest appellate district in Ohio, the Eighth District, held in this case that R.C.
2701.10 does not require private judges to be retired from an elected judgeship. (Opinion, Appx.
pg. 24.)

The effect of the Eighth District’s decision, if not corrected by this Court, is sweeping

and affects litigants in every appellate district. Private judges have great powers. They decide

issues of fact and law and have the same power and effect as those judges who have been elected
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to their positions. Private judges draft legal opinions which may be cited by parties in appeals

districts throughout the state, There is a need for this Court to articulate the requirement that

private judges under R.C. 2701.10 must have been elected to the Bench before the appeals

court’s decision leads to opportunities at “judge shopping” and inconsistency in the law of this

state.

PROPOSITION OF LAW NO. 4

Comments by counsel that an opposing party was charged with attempted
aggravated murder, that the government wanted murder charges filed for the civil
injury alleged, and that the jury should decide the case with anger are so prejudicial
that a new trial must be granted.

This Court has stated that in both a civil and criminal setting, cumulative errors can

deprive a defendant of a fair trial. State v. DeMarco (1987), 31 Ohio St. 3d 191, 509 N.E.2d

1256, paragraph two of syllabus. The prejudicial statements made by counsel in this case, some

of which were untrue, created a “perfect storm” for a Plaintiff’s verdict and an award of punitive

damages that was thirty times the compensatory award. Just some of the comments made were

as follows:

“This conduct of Medlink, their coverup, you will hear about the coverup. The decisions
made to hire this woman and place her demonstrate this is a woman that was originally
charged with attempted aggravated murder. Endia HilL.” Tx. at 397-98.

“The investigator for the county, his name is Robert Case. You will hear from him. He
calls Medlink regarding the neglect. He does his own investigation. He was so upset he
wanted murder charges filed.” Tx. at 389-90,

*.... when they hired Endia Hill, it was condemnation to death. When they put her on the
job, it was condemnation to death.” Tx. at 1490,

“I"ve been doing this a long time. My wife says too long. Almost 30 years. I have never
in my career ever, ever had a case where the damages were negligent and willful conduct
have been so catastrophic to two people.” Tx. at 1405.
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* “You don’t have to set aside your anger. You should be angry.” And the law and the
Court is not going to give you an instruction that you can’t,” Tx. at 1491-92,

¢ “If you do the right thing on punitives, they will get the message and this will never
happen again. It will never happen again to your neighbors’ family or someone you work

with, their family, or someone even closer than that.” Tx. at 1410.

* “You have an opportunity to speak as the conscience of Cuyahoga County to say: we are
not going to tolerate this.” Tx. at 1419,

In this wrongful death case, for counsel to tell the jury that Medlink’s employee (1) had
been a murderer in the past, (2) murdered Natalie Barnes, and (3) when Medlink hired Endia Hill
it was condemnation to death for Natalic Barnes, was uncorrectable prejudice. In a civil case
where a jury must decide whether a defendant is responsible for the death of a party, even a
suggestion that criminal charges were considered takes away any chance for the defendant to be
given a fair trial. This issue is of significance to plaintiffs and defendants in every wrongful
death case and litigants require a decision by this Court that comments regarding criminal
charges for murder in a wrongful death case may never be spoken.

Further, like a jury may never be permitted to decide a case with its sympathy, it should
also be the law in this state that a jury may not decide a case with its anger. Counsel in this case

explicitly told the jury they could decide the case with their anger. Jurors should never be

permitted to decide a case with their anger, and litigants throughout Ohio would benefit from this
Court declaring such a rule.
PROPOSITION OF LAW NO. 5

Where a trial is held contrary to the requirements of R.C. 2701.10, the proceeding is
void and a new trial must be granted.

As is explained above, the trial in this case was held contrary to the requirements of R.C.
2701.10 for two reasons. First, the trial was heard by a jury, and this Court has held that this is

not permitted under R.C. 2701.10. Starte ex rel. Russo v. McDonnell, 110 Ohio St. 3d 144,
14



2006-Ohio-3459, syllabus 1. Second, the private judge retained to oversee the case, Robert
Glickman, was not qualified o serve as a private judge under R.C. 2701.10 because he had
never been elected to the Bench. Therefore, the parties’ agreement to retain Glickman as a
private judge violated R.C. 2701.10, was unlawful, and was void. Bel! v. Northern Ohio
Telephone Co. (1948), 149 Ohio St. 157, 158.

The Eighth District’s Opinion, therefore, affirmed a void judgment and contradicted the
law of this Court. As the facts of this case are of first impression for this Court, and the only
existing appellate law in Ohio has set precedent that a trial held contrary to the requirements of

R.C. 2701.10 may be affirmed and is not void, this Court’s clarification of the law is necessary.

CONCLUSION

For all of the foregoing reasons, Appellants ask that this Court accept these propositions

of law to correct and clarify the law.

Rcspectfully submitted,
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- FRANK D. CELEBREZZE, JR., P.J.:

This journal entry and opinion addresses five separate appeals and cross-

appeals’, which have been consolidated for review and dispositionr. MedLink of

" Obio and Lexington Insurance Company each appeal the trial court’s decision

awarding judgment in favor of Andrea Barnes. Barnes cross-appeals asserting

. several assignrments of error. After a thorough review of all the argumients and

for the reasons set forth below, we affirm the judgments of the trial coutt.
PROCEDURAL HISTORY
On December 4, 2001, appellee, Andrea Barnes, filed a medical
malpractice/wrongful death action against Univers'itﬁ Hospitals of Cleveland

(‘UH”) and MedLink of Ohio (“MedLink”). Barnes sought compénsatory

~ damages on behalf of her daughter, Natalie Barnes,- who died while undergoing

-kidney dialysis treatment.- The complaint alleged that UH and MedLink

violated the applicable standard of care owed to the decedent. UH and MedLink

- each served answers to Barnes’ complaint denying liability. The parties

proceeded with discovery.

'Appellate Case Nos. 87247 aﬁd 87946 were filed by defendant MedLink of Ohio;
Appellate Case Nos. 87285 and 87903 were filed by plaintiff Andrea Barnes; and
Appellate Case No. 87710 was filed by intervenor Lexington Insurance Co.
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After conducting discovery, the parties each determined that it would be

in their best interest to submit the dispute to a retired judge for the purpose of

conducting a jury trial. On April 18, 2005, each of the parties executed a court-

-approved agreement with respect to conducting the jury trial before 4 retired

judge, and trial commenced on April 25, 2005. Prior to opening arguments, the
presiding judge had the parties confirm on the record that they cénsented to his
authority and waived any rights to challenge his jurisdiction on appeal.

~ The trial concluded on May 3, 2005. After deliberations, the jury awarded

~ judgment in favor of Barnes, finding MedLink ninety percent liable and UH ten

" percent liable for Natalie’s death. The jury awarded Barnes $100,000 on her

survivorship claim and $3,000,000 on the wrongful death claim. In addition, the

jury unanimously concluded that MedLink acted with actual malice and

awarded Barnes an additional $3,000,000 in punitive damages. On October 18,

2005, the trial court assessed attorney fees and litigation expenses in the
amount of $1,013,460 against.MedLink and enteréd a final judgment 6_n the
entire case in the amount of $6,8083,460.

OnMarch 7, 2006, MedLink filed an original action in prohibition with the
Supreme Court of Ohio, arguing that the presiding judge lacked the proper
q}lalifications to preside over the trial, thus, his involvement was unlawful.

Baines ﬁléd a motion to dismiss the prohibition; however, on April 28, 20086,
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b:éfofe the court ¢ould rule on the motion, MedLink abandoned the prohibition
-action,
UNDERLYING FACTS
The incident that gave rise to the present case occurred on October 19,
2000. Oni that day, &eﬂedeﬁt, Natalie Barnes, was undergoing routine kidney
‘dialysis treatment at UH. Natalie was 24 years old at the time and suffered
| from both mental retardation and epilepsy. In 2000, Natalie developed kidney
' :dis'ease and began hemodialysis treatments at UH on & regular basis. During
. the dialysis treatment, blood was pumped 6ut of her body into a device called an
: “artificial kidney.” The artificial kidney would remove impurities from Naféﬂie’s
. blood, and the blood would be returned to her body.
Many individuals who undergo ongoing kidney dialysis, including Natalie,
| require a device called a “perma cath,” which is a catheter that is surgically
iﬁpla_nted into the patient's chest to aid in the dialysis procedure. The perma
cath consists of a flexible tube tHat 18 threaded through the skin into eithér the
subclavian vein or the internal jugular vein, down to the heart. The patient’s
skin growélover a small cuff at the end of the perma cath, holding the device in
place and preventing infection. Two ports in the perma cath remain open so
they can be ﬁccessed for dialysis. After each dialysis treatment is completed, the

-exposed ends are capped to protect the patient.
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One of the primary concerns during dialysis treatment utilizing a perma
cathis that an air embolism ¢an occur if there is an insecure connection with the
catheter or if the catheter is removed from the body. An air embolism would
C‘éuse air to enter the bloo.d étream and travel into the ventricle of the heart, If .
this persists, the heart will stop, and the patient will go into cardiac arrest.

Because Barnes was aware of the dangers dialysis posed and her

‘daughter’s tendency to pull at her catheter, she requested the services of a

" "medical aide to sit with Natalie while she underwent dialysis treatment. These

services were available to her daughter through the Cuyahoga County Board of
Mental Retardation and Developmental Disabilities (‘MRDD”). MRDD
contracted with MedLink to provide home health care services for patients like
Natalie who needed individual care.

On September 1, 2000, Cynthia Fr‘ibley and Mary Lynn Roberts, both
supervisors for MRDD, met to discuss Natalie’s request for a medical aide.
During the meeting, they were informed that Natalie had previously touched
and attempted to pull at her catheter during dialysis. Fribley was instructed

that she had to ensure that the MedLink aide would not leave Natalie's side
during dialy'rsis. |

MedLink aide, Ann Marie Lumpkin Vernon, was originally selected to sit

with Natalie during her dialysis treatments. During a meeting at Barnes’ home,
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Lumpkin was informed that Natalie had a tendency to touch and pull at her

catheter, and she was instructed not to leave Natalie’s side during the dialysis

treatments. Lumpkin successfully cared for Natalie as she ﬁnderwent-dialysis.

When Natalie would attempt to touch or pull at her catheter, Lumpkin would

distract her or gently remove hér hand. If Lumpkin had to use the restroom, or
otherwise excuse herself from the dialysis unit, she always ensured that a

hospital staff member took her place and informed the staff member that Natalie

" was not to touch her catheter.

Lumpkin successfully accompanied Natalie during several dialysis

~ treatments, but was later replaced by MedLink aide Endia Hill. Hill did not

have the proper experience or background to work as a health care aide. She
had previously been convicted of a felony and did ﬁot have a high school
education, a minimum qualification for MédLink employment, Much like
Lumpkin, Hill received strict instructions to sit with Natalie aﬁd prevent her

from touching or attempting to pull at her catheter. She was also advised that

- Natalie had attempted te pull at her catheter in the past and needed to be

closely monitored.
On October 19, 2000, Hill transported Natalie to UH for her dialysis

treatment. Once Natalie’s catheter was attached to the dialysis equipment, Hill -

| left the dialysis unit, went to the hospital cafeteria and then walked around the
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UH facility for several hours. UH hemodialysis technician, Charles Lagunzad,
attended to Natalie once Hill left. During his tesﬁmony, Lagunzad stated that
he was unaware wﬁethér Naltalie had a medical aide with her or if she was even
supposed to have an aide. At 1:30 p.m., Lagunzad went to lunch, leaving -
technician Larry Laﬁence with Natalie. Although Lawrence was presentinthe
dialysis unit, he had four other patients to attend to and could not give Natalie
his full attention. |

Lawrence teétified that at around 1:34 p.m., he looked away from Natalie
for several seconds, and she pulled her catheter out of her chest. Lawrence
yelled for help, and Sue Blankschaen, administrative director of the UH dialysis
program, repo_rted to the dialjsis center. As Blankschaen arrived, she saw the
hole in Natalie’s chest and, after performing an assessment, determined that
Natalie had a weak pulse and shallow brea_thing. Lawrence initiated CPR,
which he performed v\.rith the help of anpther UH staff member. At 2:00p.m., an
emergency code was called, and a number of specialists responded to the dialysis
unit to aid Natalie,

Natalie's medical chart indicates that she had suffered an air embolism,
which caused cardiac arrest. As a result of the cardiac arrest, she Waé left
severely brain damaged. After this incident, Natalie was unable to eat or
breathe without life support. After several months, when Natalie’s condition
failed to improve, Barnes decided to discontinue life support, and Nﬁtalie died.

w8625 mo768
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DISCUSSION

In the five separate appeals consolidated here for review andl decision,
theie are a total of 16 assignﬁenté of error,? sevéral of which are similar in
nature. . We will tailor our discussion accordingly and will address certain
assighments of exror together wher‘e.it is aﬁpropriéfe.

'~ JURY'S VERDICT - PASSION AND PREJUDICE

MedLink cites two a'ssignmenfs of error® dealing with the jury's verdict.
'Becauée they. ate substantially interrelated, we address them together.
MedLink argues that the jury’s verdict was the pmduct of passion and
| prejudice and was overwhelmingly disproportionate on the basis of the evidence.
Mbre specifically, it contends that the remarks of plaintiff’s counsel iﬁﬂamed the
jury and appealed to the jury’s sympathy and angér.

A new trial may be g’ra‘nted wheré a jury awards damages under the
influence of passion and prejudice. Cox v. Oliver Machinery Co. (1987), 41 Ohio

| App.3d 28; Jones v. Meinking (1987), 40 Ohio App.3d 45; Haﬁcock v. Norfolk &

2All assignments of error are included in Appendix A of this Opinion by case
number.

*Case No, 87247-MedLink's appeal:

“I. The jury’s verdict was a product of passion and prejudice and was so
overwhelmingly disproportionate as to shock reasonable sensibilitieg.”

“V. The judgment is against the weight of the evidence.”
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_We.étérn Ry. Co. (1987), 39 Ohio Apf).Sd 77, 529 N.E.2d 937; Litchfield v. Morris
(1985), 25 Ohic App.3d 42. In a personal injury suit, a damage award should niot
be set aside uniess the award is so excessive that it appéars to be the result of
passion and prejudice, or unless the award is 80 mahiféStly against the weight
6‘f the evidence ‘th'at it'dappears that the jury misconceived its duty. Tole.do,
C. & 0. RR Co. v. Miller (1923), 108 Ohio St. 388, 140 N.E.2d 617; Cox, supra;
Litchfield, supra.
" We do not agree with MedLink’s cbntentioﬁ that the jury’s verdict was a
“product of passion and prejudice, We accept that plaintiff’s courisel discussed
the facts of this case in detail and emphasized the heart ernching nature of the
events leading to Natalie’s death; hoﬁever, we cannot ignore that the facts of
this case, irrespective of plaintiffs counsel, were incredibly devastating ar-xd
tragic. MedLink argues that the jury’s verdict was swayed by passion and
prejudice, but it fails to accept that the .reality of the facts involve& in this case,
| no matter how they were relayed to the jﬁry, would insight_pés_sion.
The case involves a 24-year-old, mentally disabled and epileptic young
woman who needed constant care while undergoing kidney dialysis. Despite the -
striét warnings her caretaker received, she left Natalie by herself, which

resulted in Natalie's cardiac arrest and severe brain damage., After Natalie's
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condition failed to improve, her mother was placed in the unenviable position of
: having to remove her daughter from life support.

Both Barneés and Natalie placed their faith in MedLink to provide
attentive and constant caré. The record elearly indicates that MedLiﬁk failed
to provide that care, and its omission resulted in Natalie's death. Thé jﬁry’s
tilree million dollar award was in no way shocking. A young woman lost her life,
and a mother lost her daughter. Although MedLink argues that plaintiffs
- counsel appealed to the jury’s sympathy and anger, it is clear that the facts of
. this case, stand{ng alone, were énough to substantiate the jury’s verdict.

Accordingly, we-do not find that the judgment awarded to Barnes was a
product of passion and prejudice, and these assignments of exror are overruled.

REVERSIBLE ERROR - PUNITIVE DAMAGES

We next address MedLink's three assignments of error* dealing with the
court's instruction regarding punitive 'damages.

MedLink argues that the trial court committed reversiblé error when it

instructed the jury regarding punitive damages., It asserts that plaintiff's

“Case No. 87247-MedLink's appeal:
“II. The judgment is contrary to the law on punitive damages and violates

appellant’s constitutional rights.”
“III Reversible errors of law occurred at trial and were not corrected by the trial

‘cou
“IV The trial court erred i in denying appellant’s motion to separate plaintiff's
claim for punitive damages.”
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counsel fdailed to establish'al nexus between hiﬂng Hill and Natalie's death.
MedLink contends that because this nexus was never established at trial,
plaintiffs counsel failed to show actual malice on its part, making an instruction
for punitive damages improper. MedLink concedes that it was negligent in
hi'ring Hill, yet maintains it de not acf with actual malice, a requirement for an
award of punitive damages.

To constitute plain error, the error must be obvious on the record,
palpable, and fundamental, so that it should have been apparent to the trial
¢ourt withc;ut objection. See State v. Tichon (1995), 102 Ohio App.3d 758, 767,
658 N.E.2d 16. Moreover, pldin error does not exist unless the appellaht
establishes that the outcome of the trial clearly would have been different but
for the trial court's allegedly improper actions. State v. Waddell (1996), 75 Ohio
St.3d 163, 166, 661 N.E.2d 1043. Notice of plain error is to be taken with utmost
caution, under exceptional circumstances, and only to prevent a manifest
miécarriag_e of justice. State v. Phillips (1995), 74 Ohio St.3d 72, 83, 656 N.E.2d
643,

In Ohio, an award of punitive damages cannot be awarded based on mere
negligence, but requires actual malice as well. Actual malice is (1) that state of
~mind under which a person’s conduct is characterized by hatred, ill will or a

spirit of revenge, or (2) a conscious disregard for the rights and safety of other

Wwéo62o WO772

APPENDIX 000000013




-11-

persons that hag a great probability of ¢ausing substantial harm. Preston v.
Murty (1987), 32 Ohio St.3d 334 at 336, 512 N.E.2d 1174. In fact, liability for
punitilve damages is . reserved for particularly egregious cases involving
deliberate malice or conscious, blatant wrongdoing, which is nearly certain to
cause substantial harm. Spalding v. Coulsoﬁ (Sep. 3, 1998), Cuyahoga App. Nc;s.
70524, 70538,

We find no merit in MedLink’s argument that the jury instruction
" regarding punitive damages violated its constitutional rights and constituted
plain error. The record clearly indicates that plaintiff's counsel established a
. strong nexus between MedLink’s hiring of Hill and Natalie’s injuries and
subsequent death, establishing actual malice. Hill's felony conviction made her
ineligible for employmer_.tt as a health care aide, and a high school diploma Wés
a prerequisite fér enﬁployment with MedLink, When MedLink hired Hill, it
consciously disregarded the facts that she had a felony conviction énd did not
have a high school diploina. It is important .to note that at no time did Hill
conceal her felony conviction or her failure to complete high school from
. MedLink's administrators. Quite the contrary, Hill disclosed both her criminal
historjr and educational background on her application for employment with

. MedLink.
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history and educational background on her application for employment with
MedLink.

MedLink’s actions were not only negligent, they also constituted actual

care. Because of the vital nature of the services MedLink provides, it must hire
employees who are highly qualified and responsible. When MedLink hired Hill,

who did not even meet the minimum educational requirements and had

wpre'w'ously been convicted of a felony, it consciously disregar‘ded patient safety.

MedLink acted with actual malice when it hired Hill. Accordingly, the
trial court did not commit plain error when it instructed the jury regarding
punitive damages, and these assignments of error are overruled.

MedLink next argues that the trial court abused its discretion when it
denied its motion to bifurcate issues regarding compensatory damages and
punitive damages. It contends that in failing to separate the issues, the jury’s
decisién making process was tainted, resulting in an excessive award of
damages.

To constitute an abuse of discretion, thé ruling must be more than legal
error; it must be unreasonable, arbitrary, or unconscionable. Blakemore v.

Blakemore (1983), 5 Ohio St.3d 217, 50 OBR 481, 450 N.E.2d 1140,
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Mich. 382, 384-385. In order to have an abuse of that choice, the result must be
so palpably and grossly violative of fact or logic that it evidences not the éxercise
. of will but the perversity of will, not the exercise of judgment but the defiance
of judgment, not the exercise of réason bt instead passion or bias.” Id.

" This court cannot accept MedLink’s assertion that the trial court abuéed

its discretion when it denied the motion to bifurcate. Although MedLink argues

that R.C. 2315.21(B) mandates that compensatory and punitive damages be

" bifurcated upon request, the trial court may exercise its discretion when ruling

itpon such a motion.

-. The is;'sués surrounding compensatory damages and punitive damages in
this case were closely intertwined. MedLink’s request to bifurcate would have
resulted in two lengthy proceedings where essentially the same testimony given
by the same witnesses would be presented. Knowing that bifurcation would
require a tremendous amount of duplicate testimony, the presiding judge
dete‘rmiﬁed it was unwarranted.

The trial court’s actions were not unreagonable, arbitrary, or
unconscionable when it denied MedLink’s motion for bifurcation. Accordingly,
the. trial court did not abuse its discretion, and this assignment of error is

overruled.
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ATTORNEY FEES

Both MedLink and Barnes cited assignments of error dealing with the -
issue of attorney _fees.5 Because they are substantially interrelated, they will be
addressed together.

Medlink argues that the trial court abused its discretion when it
awarded attorney fees, Sijeciﬁcally, it asserts that the trial court failed to
consider the contingency agreement that was entered into by Barnes when it
~ calculated attorney fees. MedLink asserts that the contingency fee agreement

.:e};e'cut'ed between Barnes and her counsel should have lirhited the overall
 attorney fees.

On the other hand, Barnes argues that the trial court abused its
discretion in calculating attorney fees because it failed to consider the original
contingency fee agreement and instead based attorney fees on an hourly rate

and lodestar multiplier,

5Case No. 87247-MedLink's appeal:
“VI. The trial court erred in its award and calculation of attorney’s fees.” -

Case No. 87247-Barnes' cross-appeal; also, Case No, 87285-Barnes' appeal,
assignment I:

“VIII. The trialjudge abused his discretion by failing to consider and (sic) award
attorney fees based upon the contingency agreement that had been enteréd with the
client.” ' ' :
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We.do not agree with either of these arguments. Barnes submitted
documentation supporting attorney fees in the amiount of $4,239,900. The
- presidingjudge conducted an evidentiary hearing, where a substantial amount B
‘of evidence was presented regarding the total fees. He carefully evaluated the
' aifﬁculty of this case, the cost of representation, and the time and diligerice
exerted by counsel on behalf of the plaintiff. After a thorough evaluation, the

présiding judge determined that an award of fees in the amount of $1,013,460

" was fair and appropriate.

Because of the extremely complex nature of this wrongful death/medical
malp'ractice action, it required significant time and resources to litigate;
Medical experts and reports were necessary, in addition to extensive research._
It is well accepted that the trial court may exercise its discretion in the
calculation of attorney fees. When considering the time and resources
expended to properly litigate this case,: it is clear that the trial court’s actions
were not unreasénable, arbitrary; or unconscionable when it awarded attorﬁey
fees to Barnes in the amount of $1,013,460.

Accordingly, we do not find tha# the trial court abused its discretion in

calculating attorney fees, and these assignments of error are overruled.
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INTERVENTION OF LEXINGTON

Lexington Insurance Company (“Lexington”), MedLink’s insurer, cites
two assignments of error® dealing with its motion to intervene, Because they
' are substantially interrelated, they will be addressed together.

Lexington argues that the trial court abused its discfetion Whéﬁ it denied
its motion for intervention. Specifically, Lexington asserts that pursuant to
Civ.R. 24(4), it meets all of the fequirements for intervention of right, thus, it
15 entitled to intervene.

. Civ.R. 24 provides in pertinent part:

“(A) Intervention of Right -- Upon timely application anyoné shall be
pe'rrnifted to intervene in an action: (1) when a statute of this state confers an
unconditional right to intervene; or (2) when the applicant claims an interest
relating to the property or transaction that is the subject of the action and the
appellant is so situated that the disposition of the action may as a practical
matter impair or impede the applicant’s ability to protect that interest, unless

" the applicant’s interest is adequately represented by existing parties.

Case No. 87710-Lexington's appeal: _

“I. Lexington Insurance Company (“Lexington”) is entitled to intervention of
right to oppose the motion for prejudgment interest filed by plaintiff, Andrea Barnes.”
' “ITI. Lexington is entitled to de novo review of the denial of its motion to

intervene in post trial proceedings.”
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“(Bi Permissive Intervention— Upon timely application anyone may be .
ﬁermitted to intervene in an aétioh:(l) when a statute of this state confersa -
. conditional right to intervene; or (2) when an applicant’s claim or defense and
‘the main attion have a question of law or fact in common. When a party to in
action relies for ground of claim or defense upon any statute of executive order
administered by a federal or state governmental officer or agency upon ar;y.
regulation, order, requirement or ag;reement isstted or made pursuant to the
" statute or executive order, the officer or agency upon timely application may
be permitted to intervéne in the action. In eke]‘r‘cising its discretion the court
shall consider whether the intervention will unduly delay or prejudice the
adjudication of the rights of the original parties.

“(C) Procedure~A person desiring to intervene shall serve a motion to
intervene upon the parties as p‘rovidéd in Civ.R. 5. The motion and any
supporting memorandum shall state the grounds for intervention and shall be
accompanied by a pleading, as defihed in Civ.R. 7(A), setting forth the claim or |
defense for which intervention is sought. The same procedure shall be followed

“when a statute of this state gives a right to intervene.”

We find no merit in Lexington’s contention that it was in full compliance

with Civ.R. 24 when it submitted its motion for intervention to the court.

First, Lexington’s motion was untimely. Lexington waited until one business
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day prior to the prejudgment interest hearing to file its motion for intervention. -

“This is clearly untimely considering that the bulk of the litigation had been

coipleted by that time. The presiding judge was fully aware that permitting

- Lexington to interverie at such a late stage in the litigation would disrupt the

proceedinigs considerably. Léxington received adequate notice of the sction at
the time it was filed, giving it ample opportunity to intervene. Civ.R. 24(A)

requires that for intervention of right, a motion must be timely. The fact that

 Lexington waited until the prejudgment interest proceedings to intervene

- evidences its untimeliness.

In addition, Lexington failed to establish that it had a legally recoghized

.interest in the prejudgment interest proceedings. Civ.R. 24(A) requires that

for an intervention of right, a party must make a showing that it cannot
adequately protect its interest without intervening in the action. Lexington
failed to meet this burden.

When comiaaring the arguments of MedLink in this case to those of
Lexington, it is clear that they are closely aligned. Accordingly, Lexington’s
interests were adequately represented by MedLink, making intervention
unnecessary,

Lastly, Lexington failed to submit a proposed pleading with its motion

to intervene, in viclation of Civ.R. 24(C). Rule 24(C) specifically provides that
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a motion for intervention shall be accompanied by a pleading, as defined in
Civ.R. 7(A), setting forth the claim or defense for which intervention is sought. -
When Lexington submitted its motion for intervention to the court, it neglected
to include a proposéd pleading, Although it later offered to submit the
p‘léading", the trial court ruled fhat the motion was denied on the basis that it
was untimely. Although the motion was denied on valid grounds, it is
important to note that Lexington failed to file the appropriate documentation
“when submitting its motion for intervention to the court.

We donot find that the trial court’s decision was unreasonabie, arbitrary,
or unconscionable when it denied Lexington’s motion for intervention.
Accordingly, the trial court did not abuse its discretion, and these assignments
of error are overruled.

SUBJ ECT MATTER JURISDICTION OF TRIAL JUDGE

Assignments of error dealing with subject matter jurisdiction of the trial

judge were included in three of the five appeals.”

’Case No. 87247-MedLink's appeal:
“VII. Judge Glickman did not have subject matter jurisdiction to hear this case.”

Case No. 87903-MedLink's cross-appeal:
“IV. Judge Glickman did not have subject matter jurisdiction to hear this case.”

Case No. 87710-Lexington's appeal:

“II. Judge Robert T, Glickman patently and unambiguously lacked subject
matter jurisdiction to adjudicate the underlymg cage ¥F* " .
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MedLink argues that the presiding judge did not have subject matter
~ jurisdiction to hear the case. More specifically, it asserts that Judge Glickman
- did nhot have jurisdiction because during his original tenure ag a judgé he was
- appointed and not elected, as required by R.C. 2-7 01.10.  Lexington presents

 the same argumment as that assetted by MedLink.

R.C. 2701.10 proviaes in pertinent part:

“(A) Any voluntarily retired judge, or any judge who is retired under
" ‘Séction 6 of Article IV, Ohio Constitution, méy register with the clerk of any

court of common pleas, municipal court, or county court for the purpose of
receiving referrals for adjudication of civil actions or proceeding, and
submissions for determination of specific issues or questions of fact or law 1n
any civil action or preceding pending in court. There is no limitation upon the
ﬁumber, type, or location of courts with which a retired judge may register
under this division. Ui)on registration with the clerk of any ¢ourt under this
&iv‘isi_on, the retired judge is eligible to recéive referrals and Submiésions f_rom
that court, in accordance with this section. FEach court of common pleas,
municipél court, and county court shall maintain an index of all retired judges
who have registered with the clerk of that court pursuant to this division and

shall make the index available to any person, upon request.”
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R.C. 2701.10 clearly does not differentiate between retired judges who
- were elected and retired judges who were appointed. When evaluating R.C.
~ 2701.10in its .eni_:iréty, it is completely void of any language mandating that in
. order to serve as a retired judge you must have been elected rathér than
":«:ippointed.-
MedLink also argues that Article IV, section six, of the Ohio Constitution
requires that a judge be elected in érder to sexrve as a retired judge. After a
" thorough review, this court concludes that the Ohi-é Constitution does not
impose such a restriction.
Furthermore, on April 18, 2005, beforer the trial commenced, all pa‘fties
to the litigation signed a court-approved agreéement with respect to the .
presiding jﬁdge’s jurisdiction over the matter. Similarly, on the day of trial,
| ‘thie presiding judge had each of the parties state on the record that they
c.onsented to his authority and waived 'any rights to contest his jurisdiction on
aﬁpeal. The fact that VMedLink and Lexington now challenge fhe presiding
Judge’s jurisdiction does not ignore the fact that, at trial, they both effectively
‘waived their right to do so. They cannot now seek to question the presiding .
judge’s authority because they did not receive their desired outcome,
Accordingly, we find that Judge Glickman did have proper jurisdiction

to preside over the trial, and these assignments of error are overruled.
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- PRE-JUDGMENT INTEREST

Assignments of error dealing.with pre-judgment interest were included
in three of the five appeals.®

Barnes first argues that the trial court abus;ed its discretion when it
barred her from discovering ré'ports and information that MedLink cbtained
from a non-testifying expert prior to trial. More specifically, she aséerts that
the information was necessary to her defense to prejudgment interest. Bal.'nes
““¢ontends that Civ.R. 26(B)(4)(a) provides that such discovery is permissible.

We do not agree that the trial court abused its discretion when it
pr’evented; her from discovering certain reports and information. CiV.R.
26(B)(4)(a) specifically provides:

“Subject to the provisions of subdivision (B)(4)(b) of this rule 35(B), a

party may discover facts known or opinions held by an expert retained or

3Case No. 87903-Barnes’ appeal:
“I.- The trial judge misconstrued the applicable privilege and un]ustlflab]y
“refused to allow plaintiff-appellants to discover reports and information that defendant-
appellees had obtained prior to trial that were necessary to contest their defense to pre-
judgment interest.”

“II. The trial judge erred ds a matter of law, by calculating the award of pre-
judgment interest from the date the complaint was filed, Decernber 4, 2001, instead of
the date the case (sic) of action accrued, October 19, 2000.” _

“III. The trial judge erred, as a matter of law, in failing to include the award of
attorney's fees in the calculation of pre-judgment interest.”

Case No. 97946-MedLink's appeal;
“I. The trial court erred in awarding prejudgment interest to plaintiff.”
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specially emiployed by another party seeking diSCo{rerjr ifunable without undue
hafdship to obtain facts arid opinions on the same subject by other means or
upon showing other exceptional circumstances indicating tlhat denial of
" discovery would cause manifest injustice.”

.Bar'nes is coirect in her. contention thﬁt she is entitled to discovery of an
expert witness retained or specially employed; however, the information
Barnes sought to discover was from a medical expert that was never retdined
“or employed by MedLink., MedLink merely consulted with the medical expert
ﬁfhen it was developingits trial strategy. The ex‘pei‘t nevér testified and never
even created or submitted a report to MedLink., The expert witness hard 80
little involvement in the pi"ep aration of MedLink’s defense thaf his or her name
wis never even disclosed during the prejudgment interest hearing.

The trial court’s. actions were not unreasonable, arbitrary, or
unconscionable when it prevented Barnes from discovering information from
the ﬁndisclosed medical éxpert. Accordingly, the trial court did nof ab_usre its
discretion, and this assignment of .error is overruled.

Barnes next argues that the trial court abused its discretion in
éalculating prejudgment interest. She asserts that interest wag calculated
from the date the complaint was filed, rather than from the date the cause of
.aétio'n accrued, in direct violation of R.C. 1343.03(0)(1)(0)@) agit existed at the
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time the original complaint was filed. She contends that the trial court’s
application of the current version of R.C. 184.03(C)(1)(c)(ii), which calculates
interest from the date the action was filed, constitutes a retroactive application
and ig thus prohibited.

We do not agree with Barnes’ argument that the trial court erred when
it calculated prejﬁdg‘ment interest from the date of thie original filing rather
than from the date that the incident occurred. The current version of R.C.
~ 1348.03(C)(1)(c)(ii) specifically provides:

| “(C) If, upon motion of any party to a civil action that .is based on tortious
conduct, that has not been settled by agreement of the parties, and in which
the court has rendered a judgment, decree, or order for the payment of mo'rley?
the court determines at a hearing held subsequent to the verdict or decision in
. the action that the party rgquired to pay the money failed to make a good faith
effort to settle the case and that the party to whom the money is to be paid did
not fail to make a good faith effort to settle the cése, interest on the jﬁdgment,
decree, or order shall be computed as follows:

Lk

“(c) In all other actions for the longer of the following periods:

kR
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“(i1) From the date on which the party to whom the money is to be paid
filed the pleading on which the judgment, decree, or order was based to the
date on which the judgment,. decrae, or order was rendered.”

The language of the statute clearly supports the trial court’s decision to
éalculate prejudgnient interest from the date the action was filed, Although
this statute was enacted after the suit was originally filed, it was in place

before the prejudgment interest determination hearing was conducted, thus,

11: is applicable. The trial court’s actions did not constitute a retroactive

application because the current version of the statute was firmly in place

" before prejudgment interest was evaluated.

We do not find that the trial court’s actions were unreasonable, arbitrary,
or unmnséionable when it caleulated prejudgment interest fromrthe date the
action was filed rather than from the date the incident occurred. Accordingly,
the trial court did not abuse its discx;_etion, and this assignment of error is
overruled.

Barnes next argues that the trial court abused its discretion when ii:
excluded attorney fees from the calculation of prejudgment interest.
Specifically, she asserts that such additional compensation is viewed as purely

compensatory and should be included in the prejudgment interest calculation.
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We do not agree. Attorney fees are future damages and, as such, arenot
su_b‘j'e’t:‘t to prejudgment interest. R.C. 1343.03(C)2) states:
“No court shall award interest under division (C)(1) of this séction on
fﬁf‘u‘f‘e damages, as defined in séction 2323.56 of the Revised Code that are

foﬁnd'by the finder of fact.”
R.C. 2323.56 defines future damiges as “***any damages that result

from an injury to a person that is a subject of a tort action and that will accrue

 after the verdict or determination of liability by the trier of fact is rendered in

fhat tort action.”

Tt is clear from the mandate of R.C. 1343.03(C)(2) and the definition
provided by R.C. 2323.56 that attorney fees constitute future dam agés and are
not subject to prejudgment interest. The trial court’s actions were not
unreasonabie, arbitrary, or unconscionable when it failed to include attorney
fees in the calculation of prejudgment interest. Accordingly, the trial court did
not abuse its discretion, and tlﬁs assignment of error is overruled.

In its appeal, MedLink argues that the trial court abused its discretion
when it awarded prejudgment interest in favor of Barnes. More specifically,

MedLink asserts that Barnes did not satisfy her burden to show that MedLink

- did not make a good faith effort to settle the case, pursuant to R.C. 1343.03(C).
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- We find nio merit in MedLink’s argument that it made a good faith effort

.to settle the present case. MedLink argues that it made a good faith-effort to
.settle when it offered Barnes $400,000; however, that offer was only exterided
. after a juty had been selected and the trial was underway, In addition, the

$400,000 MedLink offered Barnes was significantly lower than the jury award.

MedLink was fully aware that there was a grave possibility the jury would

return a verdict in favor of Barnes. Not only was there strong evidence to

" “sustain the position that MedLink’s negligence proximately caused Natalie’s

death, but there was also evidence supporting an award for punitive damages.
- When evaluating the nature of this case and the truly devastating

circumstances surroundifig Natalie’s death, MedLink’s offer of $400,000 did not

constitute a good faith effort to settle. The trial court’s actions were not

unreasonzble, arbitrary, or unconscioniable when it awarded prejudgn.lent
interest to Barhes. Accordingly, the trial court did not abuse its discretion, and
this assigmﬁent of error is overrﬁled.
CONCLUSION
Following a thorough review of the ;'ecord, the briefs, and the arguments
of all parties, we find no merit in any of the assignments of error and
ultimately affirm the judgments of the trial court.

Judgment affirmed.
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Tt is ordered .that plaintiffs-appellees/cross-appellarts recover from
defendants:‘_appellants/c‘rp'ss-ap‘pellees the costs herein taxed.
The court finds the;é *‘o.ve're reasonable grounds for this appeal.
It is ordéered that a special mandate be sent to said court to carry this
N judgment into execution. |
A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

A RANK D, CELEB'R’EZZE

(PAESTDING JUDGE

L JAMES J. SWEENEY, J., and
- ANTHONY O. CALABRESE JR., d., CONCUR

-S3ILUYd TV HO4
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'APPENDIX A,
- Case Nos. 87247 and 87285:
- Appellant MedLink's Assignments of Error:

- I. - 'The jilry'sfverdict was a product of passion and prejudice and was so
overwhelmingly disproportionate as to shock reasonable sensibilities:

II.  The judgment is contrary to the law on punitive damages and wolates
appellants' constltutlonal rights,

III. Reversible errors of law occurred at trial and were not corrected by the
trial court.

IV, The trial court erred in denying Appellant's Motion To . Separate
Plaintiff's Claim For Punitive Damages.

The judgment is against the weight of the evidence.

<

VI. The trial court erred in its award and calculation of attorney's fees.

VII. Judge Glickman Did Not Have Subject Matter Jurisdiction To Hesr This
Case. ‘

Appellee Barnes' Cross~Assignment of Error:

VIII. 'The trial judge abused his discretion by failing to consider and award
attorney fees based upon the contingency agreement that had been
entered with the client.

Case No. 87903:
Appellant Barnes' Assignments of Error:

I. The trial judge misconstrued the applicable privilege and unjustifiably
refused to allow plaintiff-appellants to discover reports and information that
defendant-appellees had obtained prior to trail that were necessary to contest
. their defense to pre-judgment interest. [Prejudgment interest hearing
transcript of January 31, 20086, pp. 328-341.] ' -

8625 1079}

APPENDIX 000000032




- LI ]

II. The trial judge erred, as a matter of law, by calculating the award of pre-
judgment interest from the date the complaint was filed, December 4, 2001,-
instead of the date the case (sic) of actlon accrued, October 19, 2000. [Fmal
Ozrder of May 17, 2005.]

I11. The trial Judge erred, as a matter of law, in failing to include the award of
“attorney's fees in the caleulation of pre- Judgment interest. [Final Order of May
17, 2005.] -

Case No. 87946:
~ Appellant MedLmk s Asszgnments of Error:
I The trlal court erred in awardmg prejudgment interest to Piamtlff

JII... . Robert T. Glickman did not have subject matter jurisdiction to decide
Plaintiff's Motion for Prejudgment Interest.

Case No. 87710:
Appellant Lexington Insurance Co.’s Assignments of Error:

I. Lexington Insurance Company (“Lexington”) is entitled to intervention of
right to oppose the motion for prejudgment interest filed by plaintiff, Andrea
Barnes.

~II. Judge Robert T. Glickman patently and unambiguously lacked subject
matter jurisdiction to adjudicate the underlying case, styled, Andrea Barnes v.
University Hospitals of Cleveland, et al., Cuyahoga County Common Pleas
Court, Case No. CV 01 455448 (hereinafter, “Barnes”), including the motionof
Lexington Insurance Company to intervene (hereinafter, “motion to
_intervene”).

IIT. Lexington is entitled to de novo review of the denial of its motion to
intervene in post trial proceedings.
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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO
GENERAL DIVISION
ANDREA BARNES, as Executrix of ) CASE NO. 455448
NATALIE BARNES, Deceased, ) '
o ) JUDGE ROBERT T. GLICKMAN -
Plaintiff )
)
-vs- ) AMENDED JOURNAL ENTRY
. )
UNIVERSITY HOSPITALS OF )
. CLEVELAND, et al., )
Defendants )

Dotoa secretarial error, the Courtfs March 10, 2006, journal cntry ruling on the
Plaintiff's Motilon for Pre;Judgmcnt Iﬁterest was incomplete. This Amended Joﬁmal ‘Enfry '
completes .fhat-prcvious entry. |
| A full hearing was héd onthe PIaintiﬂ’-s_Motion for Pre-Judgment Irifeljest. Atsaid
hearing all partiés had the opportunity to present evidence. The parties also agreed by
stipulation to present the testimony of James Malone, Bsq. and the éompleted teétimony (ﬁ‘ John
Coyne, Esq. by wajr of deﬁosition transﬁript. 'fhe Court has had the opi:ortum'ty tol review those
transcripts as well.as the transcripts of other witnesses that were filed in connection Wi_th the

Motion for Pre-Judgment Interest.

In order to receive pre-judgment interest a party must prove that the non-moving party

failed to make a good faith effort to settle the case. Moskovitz v. Mt. Sinai Medical Ctr. {1994),

MAR 1 42006
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69 Ohio St. 3d 638. In order to determine whether a party made a good faith effort to settle a

matter the court must consider whether that party:

...(1) fully cooperated in discovery proceedings, (2) rationally evaluated his risks
and potential liability, (3) [had] not attempted to unnecessarily delay any of the

proceeding, and (4) made a good faith monetary settlernent offer or responded in
good faith to an offer from the other party.

Kalain v. Smith (1986), 25 Ohio St. 3d 157, 159. The moving party is not required to prove that
thé non-moving party acted in “bad faith.” 7d. The burden of making a “good faith effort to |
settle” does not require parties in all cases to make a settlement offer. /d. When a party has a
“good faith, objectively reasonable belief that he has no liability, he need not make a monetary
settlement offer.” Id.; Jlammarino v. Maguire (2003), Cuyahoga Cty. App. No. 80827 at 11.

The State of Ohio allows for an award of pre-judgment interest and has enacted R.C.

1343.03(C) to specifically state the law regarding when pre-judgment interest should be

awarded. R.C. 1343.03(C) states in pertinent part:

(1) If, upon motion of any party to a civil action that is based on tortious conduct,

- that has not been settled by agreement of the parties, and in which the court has
rendered a judgment ... for payment of money, the court determines at a hearing
held subsequent to the verdict ... in the action that the party required to pay the
money failed to make a good faith effort fo settle the case and that the party to
whom the money is to be paid did not fail to make a good faith effort to settle the
case, interest on the judgment ... shall be computed as follows:

...(c) ...for the longer of the following periods;

(i) From the date on which the party to whom the money is to be
paid gave the first notice described in division (C)(1)(c)(i) of this section
to the date on which the judgment ... was rendered. The period described
in division {C)(1)(c)(i) of this section shall apply only if the party to
whom the money is to paid made a reasonable attempt to determine if the
party required to pay had insurance coverage for liability for the tortious
conduct and gave to the party required to pay and to any identified insurer

... written notice in person or by certified mail that the cause of action had
accrued.

(if)From the date on which the party to whom the money is to be
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paid filed the pleading on which the judgment ... was based to the date on
which the judgment was rendered.

The trial court is charged with making a “finding of fact” as to whether pre-judgment
interest should be awarded. Algood v. Smith (April 20, 2000}, 8™ Dist. App. No. 76121. lItis
believed that the trial court is in the best decision to determine whether the parties engaged in a
“good faith” effort to settle a case. Urban v. Goodyear Tire & Rubber Co. (Dec. 7, 2000), 8%

~ Dist. App. No. 77162, This Court is aware that the vast majority of any attempts to settle this
matter occurred while this matter was on the docket of Judge Ann Mannen. In brder to
appropriately educate this Court as to what, if any, seftlement negoﬁations occurred while Judge
Mannen presided over the matter, the parties conducted an extensive hearing and were permitted
to brief this issue without limitatior_L. The Court does recognize that the law permits a review of
the evidence presented at trial, the prior rulings of the trial court, the injuries involved, and the
defenses available whether or not they were referenced during the pre-judgment interest hearing,
Galvez v. Thomas F. McCafferty Health Ctr. (May 30, 2002), 8" Dist. App. No. 80260.
FACTUAL HISTORY
This matter was filed before the Court of Common Pleas of Cuyahoga County, Ohio, on
Deceﬁber 4,2001., The matter was filed by the Plaintiff because she posited that the Defendants
negligently abandoned Natalie Bames during her regularly scheduled diaiysis treatment. The
MedLink Defendants (“MedLink") were iﬁcludcd in the action because they' had been hired to
provide a "sitter.,“ or a person who would maintain constant surveillance on Natalie Barnes
during dialysis. The Plaintiff alleged, and the jury concluded, that Natalie Barnes suffered an air -
embolus due to the removal of her dialysis catheter. The jury further concluded that MedLink
was negligent in hiring and assigning an unqualified person to sit with Natalie Barnes. The

jury’s final conclusion was that the negligence of the Defendants proximately caused the injury
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to Natalie Barnes that eventually resulted in her death.

The parties conducted extensive discovery in this matter. Further, the Court determines
th;t MedLink fully cooperated in the pre-trial discovery process. The Plaintiff has argued that
the Court should consider MédLink’s level of cooperation during discovery that occurred after

the verdict to 2llow the Plaintiff to submit this motion. This Court will not take that discovery

process into consideration in deciding whether pre-judgment should be awarded in this matter.

Howevc_r, the information gleaned during the pre-trial discovery process is helpful in
determining whether MedLink's settlement posture was taken in “good faith.”

At the outset of discovery several aggravating facts came to light that were particularly
dmﬁaging to MedLink. Some of the factors that shed particular light on the strength of the
Plaintiff’s case are as follows:

1. MedLink’s Supervisor of MRDD, Cindy Fribley, confirmed that MedLink
was informed that its employee was to stay with Natalic Barnes at all
times in order to avoid injury. Ms. Fribley also confirmed that Endia
Hill’s (the sitter in question) statement that she was unaware that she had
to remain with Natalie Barnes was untrue. Ms. Fribley had personally
instructed her of the importance of remaining with Natalie Barnes. Ms.
Fribley also testified at deposition that she did not believe MedLink
should have accepted the assignment to supervise Natalie Barnes because
of her significant medical issues. She questioned whether MedLink could
provide for Ms. Barnes safely, but her objection was overruled by her
superior.

2. The deposition of MedLink’s Administrator, Robert Louche, demonstrated
a person who would not make a good witness and also brought other
damaging facts to light. Mr. Louche testified that Endia Hill was a liar
who could not be trusted. Up to that point, MedLink’s counsel relied on
Ms. Hill's testimony that she had been instructed to leave Ms. Bamesbya

* University Hospital employee. Mr. Louche destroyed the credibility of
that that theory. Mr. Louche also testified that Hill had lied to MedLink
about her background, but a simple review of her employment application
revealed that Ms. Hill should never have been hired by MedLink in the
first place.

3 Endia Hill testified at deposition that she did have a high school diploma

APPEND|X 000000037




and had been convicted of Felonious Assault. There was a further
criminal history involving Passing Bad Checks. Ms. Hill had indicated on
her employment application that she had been convicted of a crime and
did not allege that she had a high school diploma. Her felony background
alone, which was disclosed in her employment application, should have
disqualified her from employment with MedLink.

4, The deposition of Anne-Marie Vernon, who had been  sitter employed by
MedLink to sit with Natalie Barnes during dialysis, also hurt MedLink’s
case. Ms. Vernon confirmed that she had been instructed to remain with
Ms. Barnes at all times. Ms. Vemon testified that she was instructed that
Ms. Barnes would pull on her catheter and she was to prevent this from
happening in order to avoid injury. Ms, Vemon was able to prevent Ms.
Barnes from pulling on her catheter.

The bad facts of this case left MedLink with only its theory that the removal of the

catheter did not lead to Ms. Barnes cardiac arrest and its removal was merely coincidental to her

injury. Basically, MedLink’s defense was that they were negligent in hiring Endia Hill and

Endia Hill was negligent in leaving Ms. Barnes, but said negligence did not proximately cause
Ms. Barnes cardiac arrest and eventual death.

MedLink’s pro;cimaté cause defense was supported by qualified expert testimony at trial,
as was the Plaintiff’s theory that the catheter removal was the proximate cause of Ms. Barnes’
injury and eventual death. However, MedLink’s incredibly competent counsel was forced to
deal with the fact that Defendant University Hospi_tal’s personnel had made an initial diagnosis
of cardiac arrest caused by air embolus contemporaneously with the injury. In fact, Dr, Wish, an
expert relied upon by the Defendants, made a sworn affirmation of such in the medical record
prior to any lawsuit. A further problem was that Ms. Barnes was suffering from the onset of
kidney failure and was under the care of a nephrologist. However, only the Plaintiff obtained the
testimony of an expert in that field at tr.iaI. MedLink called Dr. Steven Nissen, an eminently
qualified cardiologist. The absence of an expert in the field of nephrology certainly hurt

MedLink with the jury.
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MedLink’s proximate cause defense was expertly presented by two superb defense
counsel who did the absolute best job possible given the evidence and expert opinion availat;le.
However, the jury concluded that the MédLink’s negligence was the proximate cause of Natalie
Bames’ injury and death. |

| Another problem facing MedLink was the psychiatric diagnosis of Andrea Barnes. Mrs.
Barnes was forced to endure her daughter’s cardiac arrest and to make the decision to terminate
life support. The result was catastrophié to her mental health and allowed the Plaintiff to present
the jury with a second victim, This was known prior to frial and should have been téken into
consideration in any settlement discussions.
SETTLEMENT HISTORY

The Plaintiff made an initial demand of all Defendants of $6,000,000.00. MedLink
indicated to Plaintiff that only $2,000,000.00 in liability coverage existed for this matter. In
response to that representatiﬁn, the Plaintiff reduced her demand of MedLink to $2,000,000.00.
MedLink was aware that the Plaintiff was attempting to seek both compensatory and inunitive

damages at the outset of this matter. MedLink’s counsel also informed them that an award of
attorneys’ fees would be possible in the event that there was an awart_i of punitive damages.
Appropriately, MedLink's counsel moved for summary judgment régarding the
Plaintiff's prayér f‘or punjtivé damages, While that motion was pending, MedLink’s employees
and representatives contacted their insurance carrier (“AIG”) and requested that the mﬁﬁer be
resolved within “policy limits.” The Court recognized thatrsuch requests are routinely made in
order to preserve a bad faith claim against the insurance carrier and will give those
communications the weight they deserve. It should be notc& that MedLink, at any time, could

have offered to supplement a monetary offer of its own.
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Plaintiff’s counsel continued to warn MedLink that it faced a legitimate possibility of a
large plaintiff's verdict that could include punitive damages.. Plaintiff’s counsel iﬁformed
MedLink of a recent settlement of 2 wrdngful death / medical malpractice case involving dialysis
for $4,750,000.00, PIaintifPé counse] also informed MedLink that they had employed a “mock
jury” in this matter that awarded the Plaintiff verdicts ranging from $8,500,000.00 to
$10,000,000.00. |

In early 2004 the parties a;grered to mediate this matter. At that time MedLink offered a
settlement package with. a present day value of $75,000.00. Appropriately, the Plaiﬁtiff left the
mediation. This resulted in another correspondence from MedLink personnel requesting that
AIG settle the maiter within the policy; limits, |

The Court denied MedLink’s Motion for Summary Judgment regarding the punitive -
damages claim on April 1,2004. This was a tremendous blow to MedLink and defense cc;unsel
stated to AIG in a correspondence that there was a “reasonable threat;’ that a jury would award
punitive damages. well into “seven figures,” One disturbing aspect of that lettef of April 13,
2004, was defense counsel referencing that the Plaintiff had been informed that MedLink had
insurance coverage with a policy limit of $2,000,000.00, but had not been informed of an excess
policy with an additional $10,000,000.00 in coverage. The Court is unsure how long this
information was kept from the Plaintiff after it was discovered, but one day was too long. A true
injustice would have occurred had 4 settlement been reached while the Plaintiff rernaiﬁed
ignorant of that coverage. The insurance company was informed of the local rule requiring
attendance of a representative with settlement authority at th; final pre-trial, but AIG elected not
to send an adjustor to that hearing.

Qualified defense counsel had communicated to AIG that the chances of a defense
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verdict were as low as twenty percent (20%) after the summary judgmcﬁt ruling and that a
punitive damages award of $3,000,000.00 was “possible.” Surprisingly, this resulted in AIG
electing to break off settlement negotiations,

By April 19, 2005, just weeks prior to trial, MedLink did make an offer of $300,000.00
against a demand of $2,300,000.00. This occurred after a second mediation session. Defense

counsel then informed an AIG representative that Andrea Barnes had been confined to a “home

- for the mentally disturbed” due to dci;rcssion.

On April 22, 2005, Plaintiffs counsel reducedrthcir demand to $2,150,000.00 and sent a
correspondence detailing the strength of their case. In response, an attorney retéiﬁed by AIG
communicated wi.th MedLink’s personal counsel that AIG would ﬂnd $500,000.00 of any
settlement. Fo;' some reason a $500,000.00 offer was never commun_iéated to the Plaintiff at any
time duﬁrig this matter, Defense counsel testified at hearing that he was unaware that AIG had
agreed to issue $500,000.00 in autherity even though he was charged with negotiating wilth thg
Plaintiff in this matter. |

After a jury was selected, but prior to opening statements, an offer of $400,000.00 was
communicated by MedLink to the Plaintiff. This was the last offer made by MedLink prior to
the verdict. The Court was surprised by the lack of on-going settlement negotiations during the

trial of this matter, as the case that went to jury was incredibly damaging to MedLink. At one

" point, MedLink’s representative at the trial, Cindy Fribley, testified that MedLink “put profits

over safety” by accepting the Natalie Barnes assignment and employing Endia Hill. Throughout
the trial, there were representatives of MedLink and AIG present. AIG employed appellate and

punitive damage counsel to monitor the case each day, On various occasions, the Court

-encouraged those individuals to pursue seitlement given how the case was progressing. Similar
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advice was communicated by trial counsel to AIG, but to no avail.
LAW & ANALYSIS

The Plaintiff argues that MedLink did not enter into good faith negotiations_ and pre-
juﬁgment interest should be awarded. MedLink argues that its proximate cause defense
preciudes such an award and that it did negotiate in good faith. The Court agre'.es that MedLink's
only defense to this case was to argue proximate cause, This was especially true given the
damning evidence against the corﬁpany. However, the proximate cause defense did not obviate
MedLink’s responsibility to negotiate in good faith. Loder v. Burger (1996), .I 13 Chio App. 3d
669, 675. Even assuming, arguendo, that MedLink rationally believed its proximate cause
defense, MedLink did not rationally evaluate t.hc risks and potential Iiability of the trial. Erban,
supra, at 9.

MedLink points out that numerous coﬁnsel evaluated this matter and placed a settlement
value or a verdict estimate at substantiall.y below the jury verdict. However, those estimates 7
were completed. prior to the Court’s summary judgment ruling. Furthcr, at no time did MedLink
make an offer that corresponded with counsels’ recommendations. Each offer by MedLink was
substantially below those estimates. It was not until approximately one month prior to trial that
MedLink made its $300,000.00 offer and its $400,000.00 offer was made ﬁﬂcr the trial had
commenced.

MedLink also relies on jury verdict analysis conducted by one of AIG’s attorneys. The
cases relied on are so fﬁctually different from the case at bar that they are not helpful in
determining a settlement value to a parti cular matter. This was cbvious to the actual trial
counsel in the case who never relied on such information during their seﬁleﬁent conversations

with the Court.
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The Court scheduled a post-verdict mediation to attempt to resolve this matter shortly
after the verdict. AIG was requested to send a representation with settlement authority. AIG did

not send anyone and the matter had to be reset and an order issued for AIG to send an

- appropriate person. AIG did respond to that order and offered $750,000.00 to settle the case

| against MedLink despite the jury’s award of $6,100,000,00 along with attorneys’ fees. The

Court was surprised by AIG’s response, but is not taking it into consideration in any way in
determining the Plaintiff’s Motion for Pre-Judgment Interest.

The Court finds that MedLink failed to make a good faith monetary scftlement offer. The
offers made by MedLink were substantially below the true settlement value of the case. The |
Court notes that the case was pending for over two years prior to MedLink making any offer, and
that offer was for $75,000.00 in a wrongful death action. During that two year period MedLink
aﬁom@s c\-raluated this case as being one that would most likely result in a PIaintijs verdict
and every evaluator put the value of the case at substantially over $75,000.00, While MedLink
did raise its offer to $300,000.00 approximately OI:IC month prior to trial, MedLink’s exposure
had risen significantly by that time. The record reflects a failure on the part of MedLink to enter
into good faith settlement negotiations in this matter.

The Court has the respounsibility to calculate pre-judgment interest. The Court finds R.C.
1343.03(C)(1)(c)(ii) is applicable and the intercsf will begin to accrue on the date of the filing of
the complaint. The Plaintiff filed her complaint in this matter on December 4, 2001. Thc Court -
further finds that pre-judgment interest may only be awarded on the compensatory portion of the

jury’s verdict against MedLink. MedLink will receive an off-set for the amount of the award

attributable to any other Defendant. That amount is $310,000,00, making the total amount used

to calculate pre-judgment interest $2,790,000.00. The Court will calculate pre-judgment interest
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using the statutory rates currently applicable. The applicable statutory rate was ten percent
(10%) until June 2, 2004. The statutory rate for the remainder of 2004 was four percent (4%).
The applicable statutory rate for 2005 was five percent (5%). |

From December 4, 200-1 until May 12, 2008, the Plaintiff is aWarded $896,381.99 in pre-
judgment interest. |

There are no further pending motions beforé this Court in the above captioned matter.
The MedLink Defendants have filed 2 Noﬁce of Appeal in this matter and there is no just rca.son

why that appeal should not proceed forthwith.

IT IS SO ORDERED.

-0 e 2
/ [’ . : Date: March 14, 2006

Judge Robert T. Glickman
sitting pursuant to R.C, 2701.10
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