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STATEMENTS OF THE CASE AND FACTS

Standing accused of beating his fiance's children and shocking them with an electric fly

swatter in an open-and-shut case, Defendant-Appellant JOSEPH W. JONES, SR. ("Mr. Jones")

chose to enter a Crim.R 11 plea agreement rather than to stand trial.

In an extensive Crim.R. 11 hearing, the trial court determined that Mr. Jones entered a

voluntary, knowing, and intelligent plea of guilty. Specifically, the court asked whether Mr.

Jones understood the following: (1) that he had a right to a jury tri a] in the matter in which the

State would bear a burden of proof of his guilt beyond a reasonable doubt; (2) that he had the

right to subpoena his own witnesses and cross examine witnesses against him; (3) that at trial he

could remain silent; (4) that by pleading guilty he placed himself at the mercy of the court as to

his sentence; and (5) that in light of the foregoing he wanted to enter a plea of guilty to one count

of domestic violence. [See Rule 11 Tr.] Mr. Jones entered his plea fully aware of what he did

and fully aware of the facts against his, and he was sentenced.

After his sentence, Mr. Jones moved to withdraw his guilty plea. The court held an

extensive Crim.R. 32 hearing. Upon taking the matter under advisement, the trial court

determined that Mr. Jones entered a voluntary and knowing guilty plea, and denied his request to

withdraw. [See Rule 32 Tr. and Judgment Entry 6/25/2005].

Mr. Jones appealed the court's denial of his motion to withdraw. Given that Mr. Jones

entered a voluntary and knowing guilty plea, the State asked the Seventh District to deny his

request for relief. Nevertheless, the Seventh District held that where the trial court did not

inform Jones of his the effect of a contest plea-a plea that he was not even entering-that he

had not entered an informed plea. In its opinion the Seventh District cited this Court's decision
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in State v. Watkins (2003), 99 Ohio St.3d 12, 788 N.E.2d 6351 and expressed a difference of

viewpoint between its decision in State v. Jones, 7`h Dist. App. No. 2006-Ohio-3636, the Tenth

District's decision in State v. Horton-Alomar, 10th Dist. No. 04AP-744, 2005-Ohio-1537, and the

Second District's decision in State v. Raby, 2"d Dist. No. 2005-CA-88, 2005-Ohio-3741.

The State filed a discretionary appeal with this Court and a motion to certify conflict with

the Seventh District. On motion, the Seventh District certified conflict review relative to the

following issue:

Whether a trial court complies with Crim.R. 11(E) by simply
notifying a defendant of the effect of his/her plea as set out in
Crim.R. 11(B) or whether the trial court complies with Crim.R.
11(e) by notifying a defendant of the maximum penalties that
could result from a plea and that the defendant waives his/her right
to a jury trial by entering a plea but does not notify a defendant of
the effect of his/her plea.

The State filed notice of conflict with this Court, and this Court accepted the appeal on conflict

review, ordering briefing combined with the State's discretionary appeal relative to the same

issue.

The record having been transmitted and the parties now on notice, the State submits its

merit brief and moves this Court to hold that if a court informs a defendant of the rights he/she

waives upon entering a plea and of the minimum and maximum sentences he/she may receive

upon being found guilty, then a court satisfies Crim.R. 11(E) for the reasons this brief contains.

I According to this Court addressing Watkins, "we find that where a
defendant charged with a petty misdemeanor traffic offense pleads guilty or no contest, the trial
court complies with Traf.R. 10(D) by informing the defendant of the information contained in
Traf.R. 10(B)." Traf.R. 10(B) being identical to Crim.R. 11(E). The Watkins opinion did not,
however, mandate that recitation of the 10(B) elements was the only form of compliance.
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LAW AND DISCUSSION

SOLE PROPOSITION OF LAW: If a court informs a defendant of the
rights he/she waives upon entering a plea and of the minimum and maximum
sentences he/she may receive upon being found guilty, then a court satisfies
Crim.R. 11 (E).

Ohio law does not require that a trial court specifically inform a defendant, who enters a

guilty plea, of the effect of a no contest plea at a Rule 11 plea hearing. Under Ohio law, "[a] trial

court must substantially comply with the requirements of Crim.R. 11 before it may accept a

guilty plea." City of Columbus v. Simmons (Dec. 28, 1999), 10th Dist. No. 99AP-310,

unreported, 1999 WL 1262059, citing State v. Stewart (1977), 51 Ohio St.2d 86, 364 N.E.2d

1163. And according to the Courts, "[a] trial court substantially complies with Crim. R. 11(E)

[the applicable statute] by notifying the defendant of both the maximum penalties that could

result from the plea and the waiver of the right to a jury trial that results from the plea." State v.

Raby, 2"d Dist. App. No. 2004-CA-88, 2005-Ohio-3741, at ¶ 7, citing Simmons supra.

The following discussion satisfies this test:

THE COURT: Mr. Raby, you are charged with
fumishing alcohol to minors. The maximum penalty
is up to six months injail and a thousand dollar fine.
How do you want to proceed?

THE DEFENDANT: Guilty.

THE COURT: Do you understand that, by pleading
guilty, you are waiving your right to have a trial?
That trial could actually be in front of a judge or a
jury. Do you understand that?

THE DEFENDANT: Yeah. Id. at ¶ 9-13.

Provided the trial court establishes these points, the colloquy satisfies Crim.R. 11, and there is no

need to remand a defendant's case for either trial or a new plea hearing. Id.
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As a matter of good policy, this conclusion makes sense based on the purpose of Crim.R.

11. According to the courts, "[t]he purpose of Criminal Rule 11 is to ensure that the defendant

entering a plea of guilty [or, presumably, no contest] does so knowingly, with the understanding

that he is waiving his critical constitutional rights." State v. Lane (Mar. 16, 1978), 8"' Dist. App.

No. 37066, unreported, 1978 WL 217834, citing State v. Younger (8t' Dist. 1975), 46 Ohio

App.2d 269, 271, 349 N.E.2d 322; U.S. Const. Amend. V; U.S. Const. Amend. VI; U.S. Const.

Amend. XIV; U.S. Const. Amend. IX; Oh. Const. Art. 1., Sec. 10. But provided that a court

informs a defendant of the minimum and maximum available sentences and that he is waiving

his constitutional rights, the purpose of Rule 1 1-informing a defendant of his waiver of rights-

is satisfied. Id. at ¶ 9-13. The balance of the information is non-critical and non-constitutional,

and omission thereof hardly qualifies as constitutional, reversible error. And particular to Jones'

case, other than informing the defendant of the basic rights he relinquishes by entering a plea,

there is no reason that a court should have to infonn a defendant of the effects of a plea that he is

not entering.

The trial court properly took Jones' guilty plea. And though unique, Mr. Jones' argument

below should have been unpersuasive. Basically, Mr. Jones argued that had he been expressly

read the option of a no contest plea (1) he would have entered it, and (2) he would have

preserved the right to attack the validity of Ohio's domestic violence statute under the Ohio

Constitution. But one can say the same thing for a not guilty plea: that Mr. Jones could have

entered it and that he could have preserved the right to attack the validity of Ohio's domestic

violence statute on appeal, had he lost at trial.

Moreover, Mr. Jones knew of his right to plead no contest and the effect of a no contest

plea at the time be entered his plea. First, the court would have informed him of his right to
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plead no contest and the effect of such a plea at his arraignment-as is the common practice.

And thereafter, Mr. Jones signed a Rule 11 form, which mentioned his right to enter a no contest

plea. [See Crim R. 11 Journal Entry, Mar. 11, 2005, signed by Mr. Jones.] Simply stated, Mr.

Jones' assertion that he entered a guilty plea without being fully advised of his right to plead no

contest was infirm. And where the trial court substantially complied with Crim.R. 11 in taking

his plea, Jones had no right to relief.

CONCLUSION

WHEREFORE, the State asks this Court to overrule the Seventh District's reversal of

the trial court, to deny Mr. Jones' request for relief as granted below, and to tax the costs of this

action to the defense.
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JUDGMENT FROM WHICH THE APPEAL IS TAKEN

STATE OF OHIO

MAHONING COUNTY

STATE OF OHIO,

. CcRKOFCOUPiS
MAHOIVI?^f.•. COUNTY, OHIO

JUL 1 3 2006

rIL-MD ^
ANTHOIVY VVC. C_cl±K

} IN THE COURT OF APPEALS OF OHIO

SS: SEVENTH DISTRICT

PLAINTIFF-APPELLEE,

VS.

JOSEPH W. JONES,

DEFENDANT-APPELLANT.

CASE NO. 05-MA-69

JOURNALENTRY

For the reasons stated in, the opinion rendered herein, appelfant's first

assignment of error has merit and is sustained, rendering his second assignment of

error moot. It is the final judgment and order of this Court that the judgment of County

Court Number Four of Mahoning County, Ohio, Is hereby reversed. Appellant's plea is

vacated and this case is remanded for further proceedings pursuant to law and

consistent with this Court's opinion.

Costs to be taxed against appellee.

JUDGES.
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DONOFRIO, J.

{71} Defendant-appellant, Joseph Jones, Sr., appeals from Mahoning

County Court Number Four judgments convicting him of one count of domestic

violence and denying his motion to vacate his guilty plea to that charge.

{112} On August 18, 2004, appellant was charged with three counts of

domestic violence, first degree misdemeanors in violation of R.C. 2919.25. These

charges stemmed from allegations made by his fiancee's. children that appellant hit

th8m vlfh ari electric fliswatter. The children were ages 11 and 16 at the time. The

matter was set for trial.

{1[3} On March 9, 2005, appellant filed a motion to dismiss based on the

unconstitutional application of the domestic violence statute in light of Ohio's

Constitutional amendment to include Article XV.1

{14} Nonetheless, two days later appellant appeared in court for his trial

date. At this time, appellant changed his plea to guilty to one count of domestic

violence.

15} The trial court found appellant guilty and sentenced him to 180 days in

jail, 170 days suspended; a $150 fine, plus jury costs; 12 months of reporting

probation; anger management classes; and a psychological evaluation with

counseling if necessary. Appellant subsequently retained new counsel and filed a

timely notice of appeal.

{1U6} Appellant served his ten-day jail sentence and then filed a motion to

stay the balance of his sentence pending appeal. Appellant also filed a motion to

withdraw his guilty plea. This court Issued a limited remand so that the trial court

could rule on appellant's motion to vacate his guilty plea. The trial court held a

^ In December 2004, the Ohlo ConstlWtlon was amended to include Atllcle XV. SecOon 11, the defense of
maniage provision, states: 'Only a union between One man and one woman may be a maniage val'id in or
recognized by thls state and its political subdivisions. This state and fls palitlcal subdlvislons shall not create or
recognlza a legal status for relaVonships of unmarried individuels that Intends to approximate the destgn,
qualipes, significance or eHoct of mardage." This amendment has been used to challenge the constitutionality of
the domesticviolence statute when appried to people who are not related.

APPENDIX-10



t

-2-

hearing on the motion and subsequentiy denied it. Appellant then filed another

timely nofice of appeal.

{117} Initfally, it should be noted that while appellant voluntarily served his jail

sentence, it is not apparent from the record whether he completed the remainder of

his sentence. This is Important because when a defendant, convicted of a

misdemeanor, voluntarily satisfies the judgment imposed upon him for that offense,

an appeal from the conviction Is moot unless the defendant offers evidence from

which an Inference can be drawn that.he will suffer some collateral disability or loss

of civil rights stemmind from the conviction. State v. Golston (1994), 71 Ohio St.3d

224, 226, 643 N.E.2d 109. Appellant filed a motion with the trial court to stay the

remainder of sentence; but it appears that the trial court never ruled on ft. Generally,

if a court fails to rule on a motion, we can presume it overruled the motion. However,

in this 6se there is no indication that appellant dld in fact pay his fine and jury costs

or that he attended the court-ordered anger management classes and psychological

evaluation. We should not presume that he did so especially in light of the fact that

he filed a motion to stay that portion of his sentence. See In re Payne. 1 st Dist. No.

C-040705, 2005-Ohio-4849. at ¶4 ("While the record does not demonstrate that

Payne filed for a stay of the trial court's judgment, neither does it demonstrate that

Payne had actually been notWied to report for his work detail or that he had paid his

court costs. We decline to find the appeal moot on this record, especially when

Payne does not have any prior juvenile adjudications.") Thus; we will consider the

merits of appellant's appeal.

{118} Appellant raises two assignments of error, the first of which states:

(19) "fHE TRIAL COURT COMMITTED REVERSIBLE ERROR BY

AILING TO INFORM THE APPELLANT OF THE FACT THAT HE COULD ENTER

PLEA OF NO CONTEST TO A CHARGE OF DOMESTIC VIOLENCE, FOR

HICH HE WAS CONVICTED, AS REQUIRED BY OHIO R. CRIM, PROC. 11(E)."

(ff10} Appellant argues that the trial court erred in accepting his plea because

he court failed to inform him of the effect of the plea of no contest. He contends that

APPENDIX-11
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because the court failed to inform him of the effect of a no contest plea, he was not

apprised that he could have challenged the validity of the domestic violence statute

on appeal If he pled no contest instead of guilty.

{li11} 8efore accepting appellant's plea, the trial court engaged in the

following colloquy with him:

{112} "THE COURT: First nf all, do you understand that you do have a

right to have a trial in this matter and the triat can be heid in front of either a jury or a

judge? Do you understand that?

{Q13} "MR. JONES: Yes.

{n14} "THE COURT: As a matter of facf, you understand we're set for a trial

byjury.today and you saw the jurors out there ready to go fnrward; correct?

{1[15} "MR. JONES: Yes.

{116} "THE COURT: You understand that if you enter this plea that you are

now giving up that right to the jury that you and your attomey demanded; do you

understand that?

{¶17} "MR. JONES: Yes.

{118} "THE COURT: You understand that at that trial the State of Ohio wouid

have been required to prove your guilt beyond a reasonable doubt. Do you

nderstand that?

{1119} "MR. JONES: Uh-huh.

{120} "THE COURT: You understand that at that trial you would have had

he right to subpoena witnesses for you and the right to cross examine any against

ou. Understand that?

{¶21} "MR.JONES: Yes.

{122} "THE COURT: And you understand that at that trial you would have

ad the right to testify yourself or to remain silent, and had you chosen to remain

ilent that no one would have been. allowed to comment on that fact. Do you

nderstand that, sir?

{123} "MR. JONES: Yes.

APPENDIX-12
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{Q24} "THE COURT: Finally, you understand that by pleading guilty that you

do put yourself on the mercy of the court regardless of what is in this plea agreement

and that you could receive up to 180 days in .the county jail today and a fine of up to

$1,000 in court costs. Do you understand that?

{125} "MR. JONES: Yes.

{1[26} 'THE COURT: Okay. Do you want to waive or give up those r(ghts

now and enter a plea of guilt to one count of domestic violence?

{1127} ,,... I , .. I •

(¶28) 'THE COURT: Is that what you want to do, sir?

{129} "MR. JONES: Yeah, I guess.

{1130} 'THE COURT: Well, you don't have to guess. You have to tell.me.

Only you know.

{1131} "MR. JONES: Yes.

{132} "THE COURT: Okay. You've had the opportunity to discuss this with

your attomey; correct?

{1133} "MR. JONES: Yes." (Plea hearing Tr. 3-5).

{134} Appellant pled guilty to domestic violence in violation of R.C.

2919.25(A). It is a first degree misdemeanor subject to a sentence of 180 days. R.C.

2919.25(D)(1)(2); R.C. 2929.24(A)(1). Thus, it is a petty offense. Crim.R.2(D).

{1[35} Crim.R. 11(E) provides: "In misdemeanor cases invoNing petty

offenses the court may refuse to accept a plea of guilty or no contest, and shall not

accept such pleas without first informing the defendant of the effect of the plea of

guilty, no contest, and hot guilty."

{136} Some courts have held that a trial court substantially complies with

Crim.R. 11(E) by notifying the defendant of the rr aximum penalties that could result

from the plea and the waiver of the right to a jury trial that results from the plea. See

State v. Horton-Alomar, 10th Dist. No. 04AP-744, 2005-Ohio-1537; State v. Raby, 2d

Dist. No. 2004-CA-88, 2005-Ohio-3741.

{137} But this court has held that since the Ohio Supreme Court's decision in
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State v. Watkins, 99 Ohlo St.3d 12, 788 N.E.2d 635, 2003-Otiio-2419, the trial court

need only engage In the dialogue required by Crim.R. 11(E). State v. Howell, 7th

Dist. No. 04-MA-31, 2005-Ohio-2927; State v. Thompson, 7th Dist. No. 03-MA-247,

2005-Ohio-6448; State v. Logue, 7th Dist. No. 02-BE-29, 2004-Ohio-387.

{138} In Watkins, the defendant pled no contest to a seaond offense DUI. He

appealed arguing the court should have engaged him In a Crim.R. 11(C) colloquy

befpre sentencing him. The appellate court affirmed the conviction. The Ohio

Supreme `Caurt fouPM tttat' a con'Fllct "existAd 'between Im districts end ordered the

parties to brief the issue:

{¶39} "'Where a defendant charged with a petty offense changes his plea of

not guilty to a plea of guilty or nd contest, does the trial court complywith Traf.R.

10(D) and Crim.R. 11(E) by informing the Defendant of the informatlon contained in

Traf.R. 10(B) or Crim.R. 11(B) or must the trial court engage in a colloquy with the

defendant that is substantially equivalent to that required by Crim.R. 11(C) In felony

cases?'" Watkins, 99 Ohio St.3d at ¶9.

{1f40} The Court concluded that, °[w]hen a defendant charged with a petty

misdemeanor traffic offense pleads guilty or no contest, the trlal court complfes with

Tmf.R. 10(D) by informing the defendant of the information contained in Traf.R.

10(B)," Id. at the syllabus. In so holding, the court noted that the Traffic Rules

applied to the case since it involved a DUI and that Crim.R. 11(E), which applies to

non-traftic misdemeanors involving petty offenses, is identical in all relevant aspects

to Traf.R. 10(D).

{1[41} Crim.R. 11(B) is titled "Effect of guilty or no contest pleas" and

provides, in relevant part:

{¶42} "With reference to the offense or offenses to which the plea is entered:

(143) "(1) The plea of guilty is a complete admission of the defendant's guilt.

(¶44) "(2) The plea of no contest is not an admission of defendant's guilt, but

Is an admission of the truth of the facts alleged in the indictment, Information, ot

complaint, and the plea or admission shall not be used against the defendant in any
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subsequent civil or criminal proceeding."

{1145} The Watktns Court concluded that while a trial court does not have to

engage in a Crim.R. 11(C) colloquy with the defendant before accepting his plea to a

petty offense, it must inform the defendant of the effect of his plea. Watkins, 99 Ohio

St.3d at ¶26.

{¶46} Likewise, in Howell, supra, we observed that a trial court complies with

Crim.R. 11(E) by informing the defendant of the Information contained In Crim.R.

11(8), which is ent+Eled"Effeet o# griilty©rno contest pleas." Howell; 7th Dist. No; 04-
MA-31, at ¶11, citing Watkins at the syllabus. Thus, we concluded that when

reviewing whether a trial court compiied. with Crim.R. 11 (E), we must simply

detemiine whether it informed the defendant of the information in Crim.R. 11(B).

{1147} Additionally, in Logue, supra, and Thompson, supra, we reversed the

defendants' convictions and vacated their pleas because the trial court failed to

advise them of the effects of their pleas. In Logue, the defendant entered a guilty

plea to driving under the influence. Three days after pleading guilty, the defendant

flled a motion to withdraw his plea alleging that the court never inquired If his plea

was made knowingly, intelligently, and voluntarily. The trial court denied the motion

and thedefendant appealed. We reversed the trial court's judgment, finding that the

trial court never advised the defendant of the effect of his plea as set out in Traf.R.

10(B). We concluded, "in other words, the court never told appellant that a guilty

plea is a complete admission of his guilt.. The court did Inform appellant of the

possible sentences he faced and the fad that he was entitled to a jury trial. This

information, while helpful to appellant, does not satisfy Watkins and Traf.R. 10(D)."

(Emphasis added.) Logue, 7th Dist. No. 02-BE-29, at ¶22. And in Thompson, the

defendant pleaded no contest to driving under suspension and making a false

statement to a police officer. On appeal, he argued that he did not enter his plea

knowingly, intelligently, and voluntarily. We reversed the conviction and vacated the

defendant's plea. We found that "[a]Ithough the trial court did inform Appellant of

certain rights that he was waiving by pleading no contest, the judge did not convey to
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Appellant the information contained in CrIm.R. 11(B), and it is this information that

now satisfies the requirements of Crim.R. 11(E)." Thompson, 7th Dist. No. 03-MA-
247, at ¶22..

{148} In this case, while the trial court went to great lengths to inform

appellant of certain constitutional rights he was waiving by pleading guilty, ft never

informed him of the effect of his guilty plea or the effect of a no contest plea as is

required by Crim.R. 11(B), Crim.R. 11(E), and Watkins. Thus, we must conclude

that appellaht did not enter his plea knowing, voluntariiy, and intelligently.

Accordingly, appellant's first assignment of error has merit.

{1149} Appellant's second assignment of error states: -

{1150} "THE TRIAL COURT ABUSED ITS DISCRETION AND COMMITTED

REVERSIBLE ERROR BY OVERRULING APPELLANT'S MOTION TO WITHDRAW

PLEA OF GUILTY UNDER CRIM. R. 32.1"

{¶51) Given the merit of appellant's first assignment of error, his second
assignment of error is now moot.

{¶52} Based on the merit of appellanPs first assignment of error, the trial

courl's judgment is hereby reversed. Appellant's plea is vacated and this case Is

remanded for further proceedings pursuant to law and consistent with this opinion.

Waite, J., concurs
DeGenaro, J., concurs

APPROVED:

Gene Donofrio,
Presiding Judge

APPENDIX-16



JUDGMENT ENTRY OF CONFLICT

STATE OF OHIO

MAHONING COUNTY

STATE OF OHIO,

PLAINTIFF-APPELLE
VS.

JOSEPH W. JONES,

DEFENDANT-APPELLANT.

IN THE COURT OF APPEALS OF OHIO

SEVENTH DISTRICT

Plaintiff-appellee, the State of Ohio, has filed a motion asking that we certify a

conflict to the Ohio Supreme Court alleging that our decision in State v. Jones, 7th Dist.

No. 05-MA-69, 2006-Ohlo-3636, is In confllctwith the Tenth District's decision in State v.

Horton-Alomar, 10th Dlst. No. 04AP-744, 2005-Ohio-1537„and the Second District's

°decision in State v. Raby, 2d Dist. No. 2005-CA-88, 2005-Ohio-3741. Appellee asks

that we certify the following issue:

"Whether a trial court propedy complies with Crim.R. 11 by notifying a defendant

of the maximum penalties that could result from a plea and that the defendant waives

hislherjury rights by entering a plea."

Initially, we should note that while on its face this motion may appear untimely,

that is notthe case. A motion to certify a conflict shall be made "before the judgment or

order of the court has been approved bythe court and filed by the court with the clerk for

journalization or within ten days after the announcement of the court's decision,

whichever is the later." App.R. 25(A). This court entered judgment in this case on July

13, 2006. However, our judgment was not issued to appellee until July 19, 2006.

Therefore, appellee had until July 29,2006 to file its motion to certify. However, July 29,

2006 was a Saturday. Accordingly appellee had until July 31, 2006 to file its motion.

Appellee filed. Its motion to certify on July 31, 2006. Thus, the motion was timely filed.

In order to certify a conflict to the Ohio Supreme Court, we must find that three

conditions are met:
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"Flrst, the certifying court must find that.its judgment Is in conflict wlth the

judgment of a court of appeals of another district and the asserted conflict must be

'upon the same question.' Second, the alleged conflict must be on a rule of law-not

facts. Third, the joumal entry oropinion of the certifying court must cleariy set forth that

rule of law which the certifyingcourt contends is in conflict wlth the judgment on the

same question by other district courts of appeals." Whltelock V. Gilbane Bldg. Co.
(1993), 66 Ohio St.3d 594, 596, 613 N.E.2d 1032. (Emphasis sic.)

-- -- -These conditions are satisfied here. In this case, we reversed appellant's-

conviction and remanded the case. Appellant entered a plea of no contest. Before

accepting appellant's plea, the trial court informed him of certain rights he taas waiving

by entering the no contest plea, including the right to a Jury trial, and also informed him

of the maximum sentence and fine he faced. However, we held that the trial court did

not comply with Crim.R.11(E) because the aourt never informed appellant of the effect

of his plea as required by State v. Watkins, 99 Ohio St.3d 12, 788 N.E.2d 635, 2003-

Ohio-2419, Crim.R. 11(B), and CrIm.R. 11(E). Jones, 7th Dlst. No. 05-MA-69, at 148.

The effed of a guilty or no contest plea, we stated, is defined in Crim.R.11(B). Com.R.

11(B) sets outs what the trial court must Inform the defendant of before accepting such

a plea and does not include the maxlmum sentence orthe right to ajury trial. Instead, it

states in pertinent part:

"(B) Effect of guilty or no contest pleas

"W ith reference to the offense or offenses to which the plea is entered:

"(1) The plea of guilty is a complete admission of the defendant's guilt.

"(2) The plea of no contest is not an admission of defendant's guilt, but is an

admission of the truth of the facts alleged in the indictment, information, or complaint,

and the plea or admission shall not be used against the defendant in any subsequent

civil or criminal proceeding." Crim.R. 11(B)(1)(2).

The Tenth and Second Districts reached the opposite conclusion in Horton-
Alomar, supra, and Raby, supra, respectlvely. In both cases, the courts held that a trial
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court substantially conipiies with CrIm.R. 11(E) by notifying the defendant of both the

maximum penaltles faced and the waiver of the right to ajurytriai. HortonAlomar,l0th

Dist. No. 04AP-744, at 110-11; Ra6y, 2d Dist. No. 2005-CA-88, at 1[7, 30.

While we find that a conflict does exist, the question presented by appeflee

should be more specifically drafted. Therefore, we certify the following question to the

Ohio Supreme Court:

"Whether a trial court compf ies With Crim.R.11(E) by simply notifying a defendant

of the effect of his/her piea as set out In Crim.f2: h1(B) or-whether the trial court

complies with Crim.R. 11(E) by riotifying a defendant of the maximum penalties that

could result from a plea and that the defendant waives his/her right to a jury trial by

entering a plea but does not notify a defendant of the effect of his/her plea.°

MARY DeGENARO, JUDGE
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CRIM.R. 11

WesEatv.

Crim. R. Rule 11

'ri
Baldwin's Ohio Revised Code Amotated Currentaess

Rules of Ctiminal Procedme (Reft &. Annos)

.yCrim R 71 Plens, tights upon plea

(A) Pleas

Page 1

A de&ndant may plead not guilty, uat guilty by reason of insanity, guilty or, mith the consent of the conn, no cou-

test. A plea of not gtsdty by rea.son of insanity shall be made in writing by either the defeadant or tlse defendanYs at-
torney. AB other pleas may be made maBv, The pleas of not guilty and not ntitty by reason of insauity may be

joiued. If a defendant refuses to plead, the court shall enter a plea of not gttilty on behalf of the defendant.

(B) Effect of guBtv or no contest pleas

With reference m the offeuse or oifeuses to tvhich the plea is entered:

(1) The plea of gtulty is a complete admission ofthe defendant's guilt.

(2) The plea of no contest is not nn admission of defendant's guilt, bnt is an admission of the uuth of the facts a1-
leged in the indictment, information, or complaint, nnd the plea er admission sltall not be used aeainit the defendant

in any subseryuent civ® or criminal proceeding.

(3) When a plea of gnifty or no contest is accepted prnsnant to this rute, tlse cotut, except as provided in di}isions
(C)(3) and (4) of this rule, shall pmceed •.vith sentencing under Crim. R. 32.

(C) Pleus of guilty and no contest in felosq- cases

(1) Where in a felony case the defendaut is unrepresented be counsel the coun shall not accept a plea of guilty or no
cantest unless the defendant, after txiag readvised that he or she bas tbe fight to be represented by retained cotwsel,

or pm'ssvwt to Crim. R. 44 by nppointed counset, tvaives this right.

(2) In felony cases the court may refuse to accept a plea of guilty or a plnoTno cmtest, and shall not accept a plea

of guilty or no contest without first addressiug the defendant personally and doing all of rhe follonine:

(a) Determining that the defendant is rnaking the plea volsmtasily, tcith understauding of the nature of the charges
and of the maximum penalty involved, and, if applicable, that the defeud:mt is not ehgible for probation or for the

imposition of community control sanctions at the sentencing heating.

(b) Infotming the defendnnt of nnd determining th.it the defendant understands the effece of the plea of guilty or uo

contest, and that the cosut, upon acceptance of the plea, may proceed mith jtidgment and seatence.

(c) Iutbrmiug the defendant and determining that the defendant tmderstands tbal by the plea the deflndant is xvaiving
the rights tojury viat, to confront witnesses against him or her. to have conspulsesv process forobtaining witnesses

in the defeudant's fhtwr, aud to mqnire the state to prove the defendanPs gnilt beyond a reasouable doubt at a trial at
which the defendant caauot be compelled to testify against himself or herself.

(3) RSth respect to aggravated murder committed on aud after 7anuary 1. 1974, the defendant shatl plead separately

to the charge and to each speciftrauon, if any. A plea of guilty or no coateat to the chnrge waives the defeudaut's

@ 2007 Thomsomlb'est. No Claim to Orig. U.S. Goat. Works.
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Ctim. R. Rule I l
Page 2

right to ajury irial, and before accepting a plea of guilty or no contest the coutt shall so ndvise the defendant andde-
tetmine that the defmdant understands the consequences of the plea.

If the indiclment contains no specification, aud a plea of guilty or no contest to the chazge is accepted, the cotutshali
impose the sentence provided by latv.

If Ihe indiciment wntains one or more specifications, and a plea of guilty or uo contest to the ohuge is accepted, the
court may dismiss the speciflcafians and impose sentence accordingJy, in the interests ofjustice.

If the iudictuteut contains one or more speciftcatious that are not dismissed upon acceptance of a plea of guilry or no

contest to the charge, or if pleas of gnitly or no contest to both the charge mtd one or more.specificatiuns nre accep-
ted, a court compased of thxee judges shall: (a) detetntiae whetlter the offeme was aggmraled murder or a lesser of-
fense; and (b) if the offense is detesmined to have been a lesser offense, impose sentence accor(liuglyc or (c) if the
offense is determined to have beenaggravated murder, proceed as provided by law to detemtine the presence or ab-
sence of the specified aggravating cirxtunstanrn.s ;md of tnitigating circnnti3tatmes, and impose sentence accordingly.

(J) With respect to all other cases the court need not take testimony upon a plea ofgnilty or no contest.

(D) Misdemeanor cases inyolving serfous offenses

in misdetueanor cases involving serious affenses the conrt may re5tse to accept a plea of gnilty or no contest, and
shatt not accept such plea without fixst addsessing tlse defendant personslly and informurg Ilre ctefendant of the effect
of ihe pleas of guilty, no contest, and aot guilty and determining thnt the defendant is making the plea volnntuily.
Where the defendant is um'epre.sented by counsel the court shalt not nccept a plea of gsulty or no eontest unless the
defendant, after being readvised that he or she has the right to be txptesented by retained connsel, or pursuant to
C:rim. R. 44 by appointed counsel, waives this right.

(E) Dlisdememmr cases involving petty offienses

In nsisdemeanor cases involving pelty offenses the coari may erfnse to awept a plea of gnilty or no contest, and slmll
not aceept such pleas without fnst infoiming the defendant of the effect of the plea of guilty, no oontest, end not
guilty.

The counsel procisious of Crim. R. 44(13) and (C) apply to division (E) of this eule.

(F) --Negaliated plea iu felassy- cases

When, in felony cases, a negotiated plea of guitty or no coutest to one or tnore offenses charged or to one or mote

other or lesser offenses is o€Rred, the underlying agreement npou wiuch the plea is based shall be staied on the re-

aerd in open court.

(G) Refusal of court to necepl plea

If Ihe cotut refuses to accept a plea of guilty or no coutest, the conrt shall euter a plea of not guilty ou behalf of the
defendant.In snch cases neitherplea shall be admissible inevidence nor be tlre sobject of comment by the prosecot-
ing attorney or cornt

(H) Detense of insanity

The defense of not guilty by reason of insanity masT be pleaded at the tinte of ntraigsnnent, eseept that the wmi for
good cause shorns ahatl peruut such a plea to be eutered at anv time before trial.

A') 2A0`1 ThomsoniWest. No C7ahn to Oaig. U.S. Cfosi. llrorks.
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TRAF.R. 10
IN RELEVANT PART

OH ST TRAF Rule 10
Traf. R. Rule 10

'rr

Balderin's Ohio Revised Code Annotated Currentness
Ohio Tmffic Rules

Page 1

^IrafR 10 Pleas; rights upon plea

(A) Pleas

* defendant may plead not guilty, gnilty or, with the consent of the coutt. no contest. All pleas may be made orally.

If a defendant refuse, to plead, the court shall enter a plea of not gnilty on behalf of the defendaat.

(B) Effect of guiltv, or no contest pleas

With reference to the offense or offenses to whichthe plea is entered:

(1) The plea of euilty is a complete admission of the defendant's guilt.

(2) The plea of no contest is not aa admission of defendant's guilt, bat is an admission of the huth of the facts al-

leged in the complaint and such plea or adntission shalt not be used a=ainst the defendant in any subserynent civil or

criminal proceeding.

(3) When a plea of guiltv or no contest is accepted pursuant to this rule, the coact shall proceed with sentencing tw-
der Criminal Rule 32.

(C) _4fisderneanor cases involving serious offenses

In misdemeanor cases involving serious offenses, the court niay refttse to accept a plea of guilty or no cootest and

shall not accept sach plea without fust addressing the defendant personally and informing him of the effect of the

pleas of gnilty, no contest, and not gui(ty and determining that he is making the plea voluntarily. Where the defend-

ant is unrepresented by cmtnseL the cotut shall not accept a plea of guilty or no contest tmiess the clefendant, after

being readvised that he has the right to be represented by retained counsel, or pursnaut to Criminal Rule 44 by ap-

pointed counsel, waives this right. .

(D) itfisdetneanor cases involving petty offenses

In misdemeanor cases involving petty offenses, except those processed in a h-affic violations bureau, the court may

refiue to accept a plea of guilty or no contest and shall not accept such pleas without first informing the defendant of

the effect of the plea of guilty, no contest, and not guilty.

The counsel provisions of Criminal Rule 44(B). fCl and (D) apply to tltis subdivision.

(E) Refusal of court to accept plea

If the court refuses to accept a plea of guift-,r or no contest, the cotut shail evter a plea of not guilty on behalf of the

defevdant. In soclt cases neither plea shall be admissible in evidence nor be the sobject of conmient by the prosecttt-

ing attorney or cotut.
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