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STAFFORD, D. J., delivered the opinion of the court, in which SILER, J., joined. CLAY,
J. (pp. 9-13), delivered a separate concurring opinion.

OPINION

STAFFORD, District Judge. Plaintiff, Geoffrey N. Fieger ("Fieger"), appeals the district
court's disniissal of his § 1983 civil rights action challenging the refusal of certain Michigan
Supreme Court Justices to rccuse themselvcs frotn cases in which he is involved. We AFFIRNI the
distt-ict court's decision to dismiss F'iegef's challenge to the Jtistices' past recusal decisions. We

Thc 1-1ono1able William H. Stafford, Jr., United States District Jtidge for Che. Northern District of Florida,
sitting by designation.

I

EXHIBIT A
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REVERSE the district court's decision to dismiss Fieger's challenge to the constitutionality of
Michigan's recusal rule.

1. BACKGROUND

'This appeal arises out of what the district coutt described as the "acrimonious and well-
publicized dialogue" between Fieger, a former gubernatorial candidate and well-known Michigan
trial lawyer, and several justices of the Michigan Supreme Court. Fieger has been an outspoken
critic of the Michigan Supreme Court, and-in turn-several of the justices have made public remarks
regarding Fieger. Claiming bias, Fieger sought the recusal of four of the justices-Maura Corrigan,
Clifford W. Taylor, Robeit P. Young, Jr., and Stephen J. Markman (collectively, "the Justices")-in
two appeals that were pending before the Michigan Supreme Court in cases involving his clients.
In one of those cases, Gilbert v. DaimlerChrysler Corp., 669 N.W.2d 265 (Mich. 2003), a jury
awarded Fieger's clients a substantial verdict. After the verdict was affirmed by the Michigan Court
of Appeals, the Michigan Supreme Court granted leave to appeal, then reversed the trial court's
judgment entered on the verdict, thus causing Fieger to lose his entitlement to contingent fees. In
the other case, Graves v. Warner Brothers, 669 N.W.2d 552 (Mich. 2003), a judgment favorable to
Fieger's clients was reversed by the Michigan Court ofAppeals. The Michigan Supreme Court later
denied the plaintiffs application for appeal, again causing Fieger to lose his entitlement to
contingent fees. Although Fieger was trial counsel in both cases, he did not argue either case at the
appellate level.

Before rulings were issued on the recusal motions in Gilbert and Graves, Fieger and his
clients filed an action in the United States District Court for the Eastern District of Michigan
(Gilbert v. Ferry, No. 03-60185), claiming that they were entitled to a fair hearing on the recusal
motions before an impartial tribunal. After the Justices denied the recusal motions in the two state
court cases, the federal district court dismissed the action for lack of subject matter jurisdiction on
the basis of the Rooker-Feldman doctrine. Gilbert v. Ferry, 298 F. Supp. 2d 606,618 (E.D. Mich.
2003) (the "Gilbert case"). The district coutt explained that, because the plaintiffs had
unsuccessfully raised the same due process arguments in their motions for recusal filed in the state
court cases, the federal court could not find that the plaintiffs' due process rights were violated
without also finding that thejustices wrongly decided the motions for recusal. Id. at 618. This court
initially affirmed the district court's dismissal of the lawsuit on Rooker-Feldman grounds. Gilbert
v. Ferry, 401 F.3d 411, 418 (6th Cir. 2005). On rehearing, however, this court vacated the Rooker-
Feldman portion of its previous opinion, citing the Supreme Court's recent decision in Exxon Mobil
Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280 (2005). Gilbert v. Ferry, 413 F.3d 578, 579 (6th
Cir. 2005). In Exxon Mobil, the Supreme Court held that the Rooker-Feldman doctrine is limited
to "cases brought by state-court losers complaining of injuries by state-court judgments rendered
before the district court proceedings commenced and inviting district court review and rejection of
those judgments." Exxon, 544 U.S. at 284. Because Fieger and his clients filed their federal action
before entry of judgment in the two parallel state court cases, this Court held that, under Exxon
Mobil, the Rooker-Feldman doctrine did not preclude the district court's review of the plaintiffs'
claims regarding the Justices' interlocutory orders denying the plaintiffs' motions to recuse. The
Coutt nonetheless upheld the dismissal of the plaintiffs federal lawsuit on both Younger-abstention
and collateral estoppel grounds. Gilbert, 413 F.3d at 579.

In Che meantime, on his own behalf, Fieger filed this action in the United States District
Court for the Eastern District of Michigan (Pieger v. Peny, No. 04-60089) (tlie "Fieger case"). I-Ie
did so in response to thc district court's suggestion in the Gilbert case that "Ii]f Mr. Fiegcr believes

i
Roolrer r. Fidelilv 77vrsr Cb.. 263 U.S. 4 13 (1923); DisLricl of Colmrrbia Conrt nj^lppeal.s v. Feldman, 460

U.S. 462 (1983). ^
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he has a viable claim, lie may file a separate suit where his due process interests, whatever they tnay
be, form thc'primary qttestion' presented." Gilbert, 298 F. Supp. 2d at 616 n.10. In this, the Fieger
case, Fieger atleged that the Justices deprived him oi'his constitutional rights by expressing "public,
personal, political, and professional animus" toward liim, by refusing to recuse themselves from
eases in which lie was involved, and by actively pursuing disciplinary proceedings against him
before the Attorney Grievance Commission. Invoking 42 U.S.C. § 1983, Fieger asked the court to
enter "[a] declaratory judgment that the Defendants, and each of them, has violated the
Coustituttonal Rights of the Plaintiff' as alleged. He also asked the court to enter a judgment
declaring that the Michigan Supreme Court's interpretation of the state's recusal rule was
unconstitutional. Finally, he asked the court to enler a judgment declaring that Michigan's recusal
rule either pennits the State Court Administrator to assign a judge of another court to hear and
decide a motion to recuse a supreme court justice or, in the alternative, is unconstitutional.

The district court dismissed Feiger's case on Rooker-Feldman grounds. Despite Fieger's
allegation that "[flhere is no parallel State proceeding, nor any decision or order of a State Com-t
which would divest this Court of jurisdiction under the Rooker-Feldman doctrine," the district court
detennined that it could not enter "[a] declaratory judgment that the Defendants, and eaclr of them,
has violated the Constitutional Rights of the Plaintiff' witliout sitting in review of the state court's
implicit judgment that Fieger's constitutional rights were not violated by the Justices' failure to
recuse themselves. The district court also rejected Fieger's as-applied challenge to Michigan's
recusal rule, refusing to "second guess" the Michigan Supreme Court's interpretation of its own rule.
Finally, the district court rejected Fieger's facial challenge to the state court recusal rule, finding
such challenge to be inextricably intertwined with the final judgments of the Michigan Supreine
Court. In the words of the district court:

The substance and language of the Complaint make clear that
Plaintiffs constitutional challenge is not "general" at all; rather the
Complaint's factual and legal allegations are exclusively limited to
the manner in which Plaintiff believes the Justices violated his rights
or the rights of his clients by refusing to recuse themselves.
Plaintiffs factual allegations are entirely specific to the Justices'
political censure ofhim and their rejection ofhis motions for recusal.
More conspicuously, Plaintiffs legal claims are limited to the alleged
injury to his constitutional rights caused by the Justices' decision not
to recuse themselves. Indeed, the very manner in which Plaintiff
frames the issue presented by his putative challenge betrays his
intention to relitigate issues that were prominent in the state
proceedings. Certainly, there may be situations where a portion of a
complaint stating a general challenge may be permitted to proceed
even though the general thrust of the complaint presents an as-applied
challenge. Iiowever, where, as here, a complaint is devoid of any
legal or factual claim that is independent of previous state court
proceedings, the Rooker-Feldman doctrine requires dismissal.

Disfr. Ct. Order at 12-13 (citations otnitted); J.A. at 28-29.

Fieger filed this timely appeal on March 1, 2005.

2 The State Court Adniinistralor, John D. Ferry, Jr., is a narned clefendant in Pieger's lawsuit.
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Michigan Court Rule ("MCR") 2.003 governs the disqualiiication of judges in civil
proceedings, providing, in pertinent part, as follows:

(A) Who May Raise. A party may raise the issue of a judge's disqualification by
motion, or the judge may raise it.

(B) Grounds. Ajudge is disqualified when the judge cannot impartially hear a case,
including but not liniited to instances in whiclr:

(1)1'he judge is personally biased or prejudiced for or against a party
or attorney.

(C) Procedure.

(3) Ruling. The challenged judge shall decide the motion. If the
challenged judge denies the motion,

(a) in a court having two or more judges, on the request of a party,
the challenged judge shall refer the motion to the chief judge, who
shall decide the motion de novo;

(b) in a single-judge court, or if the challenged judge is the chief judge, on
the request of a party, the challenged judge shall refer the motion to the state
comt administrator for assignment to another judge, who shall decide the
motion de novo.

Fieger maintains that the Michigan Supreme Court does not follow the procedures set forth
in MCR 2.003(c)(3) for review of ajudge's decision not to recuse himself or herself from a case.
He contends that, by failing to follow such procedures, the Michigan Supreme Court violates the
Constitutional guarantee to due process. In his complaint, he asks the court to enter a declaratory
judgment that the word "judge" in MCR 2.003 includes a "Justice" ofthe Michigan Supreme Court,
thus making the review procedures applicable to the Michigan Supreme Court. In the alternative,
Fieger asks the Court to declare that the rule is unconstitutional, both on its face and as applied.

III. THE ROOKER-FELDMAN DOCTRINE

In Rooker v. Fidelity lrust Co., 263 U.S. 413 (1923), the Supreme Court held that a federal
district court may not review a state court decision for alleged federal law error. Such holding was
reaffirmed sixty years later in District of Colunzbia Court of Appeals v. Feldrnan, 460 U.S. 462
(1983). In Feldinan, the court wrote:

[L]ower federal courts possess no power whatever to sit in direct
review of state court decisions. lfthc constitutional claims presented
to a United States District Court are inextricably intertwined with the
state court's denial [of a claim] in a judicial proceeding ... then thc
District Court is in essence being called on to review the state-court
decision. This the District Court may not do.
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Id. at 483 n.16 (interttal quotation marks and citation omitted). The priuciples enunciated in Rooker
and Feldnaan have beeome known as ttte Rooker-Feldmcrn doctrine. As elarificd in E.^xon Nlobil,
application ofthe doctt-ine is cottfitied to "cases broughl by state-court losei-s complaining of inj Ln-ies
by state-court judgments rendered before the district court proceedings commenced ancl inviting
district court review and rejection of those judgments." Exxon Mobil, 544 U.S. at 284. As stressed
in Exxon Mobil, "[i]f a federal plaintiff present[s] sotne independent claim, albeit one that denies a
legal conclusion that a state court has reached in a case to which lie was a party ..., then thei-e is
jurisdiction and state law determines whether the defendant prevails under principles of preclusion."
Id. at 293 (internal quotation marks omitted); see also McCormick v. Braverman, 451 F.3d 382, 394
(6th Cir. 2006) (explaining that "[i]n Exxon, the Supreme Court implicitly repudiated the circuits'
post-Feldman use of the phrase 'inextricably intertwined' to extend Rooker-Feldman to situations
where the source of the injury was not the state court judgment"); Hoblockv. Albany County Bd. of
Elections, 422 F.3d 77, 87 (2d Cir. 2005) (explaining that "federal plaintiffs are not subject to the
Rooker-Feldman bar unless they complain of an injury caused by a state judgment" (emphasis
omitted)); Davani v. Virginia Dep't of Transp., 434 F.3d 712, 719 (4th Cir. 2006) (explaining that
"[u]nderExxon, ... Feldman's'inextricably intertwined' language does not create an additional legal
test for determining when claims challenging a state-court decision are barred, but merely states a
conclusion: if the state-court loser seeks redress in the federal district court for the injury caused by
the state-court decision, his federal claim is, by definition, 'inextricably intertwined' with the
state-court decision, and is therefore outside of the jurisdiction of the federal district court"). In
other words, "[t]he key point is that the source of the injury must be from the state coutt judgment
itself; a claim alleging another source of injury is an independent claim." McCormick, 451 F.3d at
394.

IV. DISCUSSION

A. Standard of Review

This court reviews de novo a district court's dismissal of a case on the grounds that the
Rooker-Feldman doctrine deprives it of subject matter jurisdiction. McCormick, 451 F.3d at 389.

B. Standing

Although the district court did not address the issue of Fieger's standing to sue, it is-of
course-an issue that may be raised and/or considered at any time. In general, to establish standing
to bring suit, a plaintiff must show that (1) he or she has "suffered an 'injury in fact' that is
(a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical; (2) the
injury is fairly traceable to the challenged action of the defendant; and (3) it is likely, as opposed to
merely speculative, that the injury will be redressed by a favorable decision." Friends of the Earth,
Inc. v. Laidlaw Envi1. Servs. (TOC), Inc., 528 U.S. 167, 180-81 (2000) (citing Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560-61 (1992)). In the context of a declaratory judgment action,
allegations of past injury alone are not sufficient to confer standing. The plaintiff must allege and/or
"demonstrate actual present harm or a significant possibility of future harm." Peoples Rights Org.,
Inc. v. City of Colunibus, 152 F.3d 522, 527 (6th Cir. 1998); see also O'Shea v. Littleton, 414 U.S.
488, 495-96 (1974) (explaining that "[p]ast exposure to illegal conduct does not in itself show a
present case or controversy regarding injunctive relief'); Golden v. Z. wiclder, 394 U.S. 103, 109-10
(1969) (dismissing the plaintifi's action seeking a declaration that a state statute was unconstitutional
becatise, although the plaintiff had been prosecuted under the statute in the past, thc likelihoo(f of
the plaintifPs suffering repeat exposure to the statute was remote and, thus, the plaintiff lacl<ed
standing).

Here, Fieger has alleged that "[t]he threalthat the Plaintiffcannot, and will nol, receive a faii-
hearing befbrc an impartial and independent tribunal is rcal, immediate, and continuing." Compl.
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atIJ20. L12005, the district court in Gilbert noted that "Mr_ Fiegerhas beet>, involved witil as many
as thirty-eight cases filed with the [Michigan] Supreme Court." Gilbert, 298 F. Supp. 2d at 609.
In his complaint, Fieger alleged that one of the Justices stated-during the 2000 Election Cycle-that:
"Geoffrey Fieger has $90 tnillion in lawsuit awards pending in the State Court of Appeals." Compl.
at ¶ 1 I(f). Given his litigation histoty, it is reasonable to conclude that there is a significant, ratlier
than a remote, possibility that Fieger's present and filture cases will someday reaclt the Michigan
Supreme Court. Because it is, therefore, likely, rather than speculative, that Fieger will again face
the recusal issue that he has faced in past cases, we find that Fieger has standing to pursue his claim
for declaratory relief in this case.

C. Challenge to the Justices' Past Actions

In his brief on appeal, Fieger explains that "[t]he only relief which [he] sought, in the case
at bar, was the entry of a declaratory judgment that the failure to provide a tneaningful mechanism
by which the impartiality of a member of the Michigan Supreme Corut could be feasibly and
realistically challenged was a denial of due process." Pl.'s Br. at 15. It is unclear frotn his
complaint, however, that Fieger so limits his § 1983 claim. Indeed, it is only in the section entitled
"Prayer for RelieP' that the reader of the complaint is made aware that Fieger seeks to challenge the
constitutionality of Michigan's recusal tules. His complaint otherwise focuses on the past actions
of the Justices, including the Justices' past expression of"public, personal, political, andprofessional
animus" toward Fieger, the Justices' pursuit of disciplinary proceedings against Fieger in reprisal
for Fieger's exercise of his First Amendment rights, and the Justices' refusal "to recuse themselves
from making decisions concerning [Fieger]." Compl. at ¶ 12; J.A. at 10-12. The district court
described Fieger's complaint as being "devoid of any legal or factual claim that is independent of
previous state court proceedings." Dist. Ct. Op. at 13; J.A. at 29. Fieger, moreover, requests in his
complaint a declaration that "the Defendants, and each of them, has violated the Constitutional
Rights of the Plaintiff, as alleged." Compl. at 7; J.A. at 13. The district court understandably
construed such a request as a request for a declaration regardinf the past actions of the Justices,
including the Justices' refusal to recuse themselves in past cases. To the extent, if any, that Fieger
seeks such a declaration, the district court was correct in finding tha^Rooker-Feldman precludes the
federal courts from reviewing the Justices' past recusal decisions. Fieger's counsel conceded as
much at oral argument. To this extent, therefore, the district court's judgment must be affirmed.

D. Challenge to Michigan's Recusal Rule

The more difficult issue is whether the district court was correct in deternuning that Fieger's
constitutional challenge (both facial and as-applied) to Michigan's recusal procedures was barred
by Rooker-Feldman. Fieger challenges the district court's decision, arguing that Rooker-Feldman
is inapplicable to his claims. Among other things, Fieger stresses that he is asking the federal court
to compel compliance with the Constitution in "the post-Gilbert litigation which poses the
continuing conundrum, unresolved, and unresolveable, by the Michigan Supreme Court." P1.'s Br.
at 16. He suggests, in other words, that his litigation is forward-looking, that it is independent of

a
Adeclaratotyjudgmentisaninappropriateroechanismtoaddressallegationsofpastharm SeeAmS'oirlhBrrnG

x Dale, 386 F.3d 763, 786 (6th Cir. 2004) (explaining that °[t]he'tiseful purpose' scrved by the declaratoryjudgmeot
action is lhe elarifcation of legal dutics lor Ihe fulure, rather tli.m the past harm a coercive lort action is nimed at
redressing").

4.41though f ieger was not a paily in lhe state court cases, and while--generally-"[t]he Rooker-Feldman doctrine
does not apply to bar a suit in fedea-al courl broughi by a party that was not a party in the preceding actiou in state coort,"
Unitecl Slates n. Owens, 54 F.3d 271, 274 (6th Cir. 1995) (citation omitted), Fieger (whettter on behalf of his clients or
on liis own behall) cannot seek in federal court to unclo a state court judgment.
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the two cases already decided, and that he is not complaining of injuries caused by those past cases.
Fiegcr's counsel reiterated this argument during oral argument.

The district court was not convinced by Fieger's attempts to redefine the relief sought.
F'inding Fieger's complaint devoid of any legal or factual claim independent of the previous state
court proceedings, the court rejected Fieger's argunient regarding an independent clain7, concluding
that Roolcer-Feldman barred all of Fieger's claims, however couched, because-at the very least-they
were inextricably intertwined with the final judgments of the Michigan Supreme Court.

The district court cited two cases in support of its decision: Howell v. Supreme Court of
Texas, 885 F.2d 308 (5th Cir. 1989), and Chafn v. West Virginia Supreme Court ofAppeals, No.
3:98-0134, 1998 WL 1297605 (S.D. W.Va. Dec. 18, 1998), affd, 203 F.3d 819 (4th Cir. 1999). In
Howell, the Fifth Circuit considered whether the Rooker-Feldman doctrine barred a plaintiffs claim
that a Texas Rule of Appellate Procedure, governing recusal and disqualification of judges, was
unconstitutional on due process grounds. Before filing his constitutional challenge in federal court,
Howell (a judge on the Texas Court of Appeals) had filed motions requesting that the justices of the
Texas Suprerne Court recuse themselves from hearing an appeal from an adverse jury verdict in a
case that he, as the plaintiff, had brought in state court. When the justices refused, Howell filed a
§ 1983 action in federal court. The Fifth Circuit concluded that Howell's constitutional claim was
barred by Rooker-Feldman because it was inextricably intertwined with the state court's judgment.

In Chafin, the plaintiff likewise challenged the constitutionality of the state's recusal rules.
Before filing suit in federal court, the plaintiff had unsuccessfully requested that certain state
supreme courtjustices disqualify themselves from hearing his divorce appeal. While acknowledging
that a ruling to the effect that West Virginia's recusal rules were unconstitutional would not
necessarily mean that the recusal decisions themselves were wrong, the federal district court
nonetheless dismissed the claim, frnding that the plaintiffs constitutional claim was inextricably
intertwined with the state court decision. Such finding was based not only on the language of the
plaintifPs complaint, the substance of which was limited to a core allegation that the state justices
had violated his constitutional rights by not recusing themselves from the appeal of his divorce, but
also onthe obvious inability of the plaintiff to establish harm in the absence of decisions by the state
courtjustices. The Fourth Circuit affirmed the district court's decision onRooker-Feldman grounds.

It is important to note that Howell and Chafin were both decided before the Supreme Court
clarified the reach of Rooker-Feldman in Exxon Mobil. Indeed, given the lessons taught in Exxon
Mobil and its progeny, the decisions in Howell and Chafin are not persuasive here.

In Feldman, the Supreme Court explained:

Challenges to the constitutionality of state bar rules ... do not necessarily require a
United States District Court to review a final state court judgment in a judicial
proceeding.... United States District Courts ... have subject matter jurisdiction
over general challenges to state bar rules, pron-iulgated by state courts in non-judicial
proceedings, which do not require review of a final state court judgment in a
particular case.

Feldman, 460 U.S. at 486. In Exxon Mobil, the Court emphasized that "[i]f a fedcral plaintiff
'present[s] some independcnt claim, albeit one that denies a legal conclusion that a state court has
reached in a case to whicli he was a party ..., then there is jurisclietion and state law detcrmines
whcther the defendant prevails under principles of preclusion."' Exxon Mobil, 544 U.S. at 293.

In McCormic•k v. Braverman, this court addressed the question of "how to differentiate
between a claim that attacks a state court judgment, which is within the scope of the Ronlcer-
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Feldman doctrine, and an independent claim, over wliicli a district court may assertjurisdiction."
451 F.3d at 393. In the words of the McCormick court:

The inquiry ... is the source of the injury the plaintiff alleges in the
federal complaint. If the source of the injury is the state couit
decision, then the Rooker-Feldinan doctrine would prevent the
district court from assertingjurisdiction. Ifthere is some other source
of iujury, such as a third party's actions, then the plaintiff asserts an
independent claim.

Id.

To the extent that Fieger challenges the constitutionality of Michigan's recusal rules by
alleging that "[t]he threat that the Plaintiff cannot, and will not, receive a fair hearing before an
impartial and independent tribunal is real, immediate, and continuing," Rooker-Feldman does not
bar his action. To that extent, the source of Fieger's alleged injury is not the past state comt
judgments; it is the purported unconstitutionality of Michigan's recusal rule as applied in future
cases. Such a claim is independent of the past state court judgments. Thus, insofar as the district
court dismissed Fieger's challenge to the constitutionality of Michigan's recusal rule pursuant to the
Rooker-Feldman doctrine, the court's judgment must be reversed.

V. CONCLUSION

For the reasons set forth above, the district court's judgment of dismissal is AFFIRMED to
the extent, if any, that Fieger challenges the Justices' past recusal decisions. The district court's
judgment of dismissal is REVERSED to the extent Fieger challenges the constitutionality of
Michigan's recusal rule. The case shall be REMANDED to the district court for further proceedings
consistent with this opinion.
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CLAY, Circuit Judge, concurritig. I concur in the majority opinion, but wdte separately to
more fully explicate Plaintiff" s standing to challenge Michigan's Recusal Rtile. In my view,
Plaintiffhas established standing to sue both in his own right, and on behalf ofhis present and future
clients.

Three elements coinprise the "irreducible constitutional minimum" of standing: injury in
fact, causation, and redressibility. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). A
plaintiff can establish injury in fact by showing that he suffered "an invasion of a legally protected
interest which is (a) concrete and particularized; and (b) actual or imminent, not conjectural or
hypothetical." Defenders of Wildlife, 504 U.S. at 560 (internal citations and quotations omitted).
Where a plaintiff seeks declaratory judgment, he must demonstrate "a substantial controversy,
between parties having adverse legal interests, of sufficient immediacy and reality to warrant the
issuance of a declaratory judgment." Golden v. Zwickler, 394 U.S. 103, 108 (1969) (citations
omitted).

Plaintiff contends that the Rule violates his own due process rights inastnuch as he stands
to suffer the deprivation of his property interest in fees and in his client base, and of his liberty
interest in practicing his chosen profession, absent any prior procedural review. (See Pl.'s Br. at 30
(alleging "significant possibility of future harm" in the form of"loss of substantial income"); Compl.
at ¶ 10; J.A. at 9 (claiming violation of his right "to pursue his chosen profession ... free from
reprisal for exercising his First Amendment rights")) This doubtless constitutes a cognizable injury
to legally protected interests. See Singleton v. Wulff, 428 U.S. 106, 112-13 (1976) (loss of income
constitutes injury in fact to physicians); Conn v. Gabbert, 526 U.S. 286, 291-92 (1999)
(acknowledging "that the liberty component of the Fourteenth Amendment's Due Process Clause
includes some generalized due process right to choose one's field of private employment"). A
substantial controversy exists in this case, characterized by the "significant possibility" of harm to
Plaintift's economic and professional interests in the future. See Peoples Rights Org., Inc. v. City
of Columbus, 152 F.3d 522, 527 (6th Cir. 1998).

The significant possibility of future harm here is born of the Justices' past construction and
application of the Michigan Recusal Rule. See O'Shea v. Littleton, 414 U.S. 488, 496 (1974)
("[P]ast wrongs are evidence bearing on whether there is a real and immediate threat of repeated
injury."); see also City ofLos Angeles v. Lyons, 461 U.S. 95, 107 n.8 (1983) ("It is the reality of the
threat of repeated injury that is relevant to the standing inquiry, not the plaintiffls subjective
apprehensions."). The immediacy and reality of the threat of future harm flow from the fact that
many of Plaintiffs cases have been appealed to the Michigan Supreme Court, and that
notwithstanding the "acrimonious and well-publicized dialogue" between Plaintiff and the Justices,
the Justices have declined to recuse themselves from consideration of those appeals. Additionally,
Plaintiff eontinues to represent clients before Michigan's tribunals, and to undertake representation
ofnew clients. Cf: Zwickler, 394 U.S. at 109 ('finding no controversy of"sufficient immediacy and
reality" in a challenge to a law criniinalizing (listribution of anonytnous handbills given the low
likelihood that the targeted "Congressman would again be a candidate" foi- office). The State of
Michigan itself has lieensed Plaintiff in this regard, and lie engages in llie endeavor of legal
representation as a profession. I-le thet-efore demonstrates a"realistic threat" of being stibject to a
forum in which lie asserts the Rule should apply. Thus, Plaintiffasserts a cognizahle injury for
putposes of standing.
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A causal comtection must also exist "between the assettedly unlawful conduct and the
alleged injury." Allen v. Wright, 468 U.S. 737, 753 n.19 (1984). That is, the injury must "be fairly
traceable to the challenged action." Defenders o'JWrldllfe, 504 IJ.S. at 560 (citations omitted);
Friends qfthe Earth v. Laidlaw, 528 U.S. 167, 180(2000); see also Allen, 468 U.S. at 751. 1'laintiff
asserts that the Michigan Recusal Rule either applies to the Michigan Supreme Court, or violates
his due process riglrts both facially and as-applied. The injuries alleged to Plaintiff's economic and
professional interests flow directly from the Rule inasmuch as the Justices interpret the Rule to apply
only to Michigan's lower courts and court of appeals. See Fieger v. Ferry, No. 04-60089, Slip Op.
at 3(E.D. Mich. Jan. 13, 2005) (noting that "recent practice of the Miclrigan Supreme Court
indicates that, although the court does entertain motions for recusal or disqualification, it does not
follow the procedures set forth in MCR 2.003"). These injuries do not "result[] from the
independent action of some third party not before the court." Simon v. E. Ky. Welfare Rights Org.,
426 U.S. 26, 42 (1976); see also Allen, 468 U.S. at 757 (citations omitted). Rather, the deprivation
alleged is "fairly traceable" to the Rule which, as interpreted by the Justices, provides no mechanism
for review and requires no statement on the record of the rationale supporting the Justices recusal
decisions.

Further, "it must be likely, as opposed to merely speculative, that the injury will be redressed
by a favorable decision." Defenders of Wildlife, 504 U.S. at 561 (citations omitted); see also Allen,
468 U.S. at 751. Here, the Court looks to "the causal connection between the alleged injury and the
judicial relief requested." Allen, 468 U.S. at 753 n. 19. A favorable decision in this case would
redress the injury advanced. On relnand, the district court is capable of providing relief sufficient
to redress the injury Plaintiff asserts. Should the district court determine, after consideration on the
merits, that such relief is warranted, declaratory judgment would redress Plaintiff's alleged injuries
either by requiring the Justices to f?llow the Michigan Recusal Rule as written, or by effectively
requiring amendments to that Rule. Thus, Plaintiff has established standing to assert his own due
process rights.

Additionally, Plaintiff asserts his present and future clients' due process rights to a "fair
hearing before an impartial and independent tribunal." Plaintiff maintains his clients will likely
suffer injury absent some procedure for reviewing the Justices' recusal decisions in future cases on
appeal from his lower court victories and losses. (Compl. at ¶ 19; J.A. at 13) To secure adjudication
on the merits of his clients' rights, Plaintiff must first overcome the Supreme Court's prudential
limitation on third party standing.

As a general matter, a plaintiff "must assert his own legal rights and interests, and cannot rest
his claim to relief onthe legal rights or interests of third parties." Warth v. Seldin, 422 U.S. 490, 499
(1975) (citations omitted). However, the Supreme Court has delineated exceptions to its prudential
limitation on third party standing, and has allowed plaintiffs to assert the rights of a third party
"[wlhere practical obstacles prevent a party from asserting rights on behalf of itself." Secy ofState
of Md. v. Joseph H. Munson Co., Inc., 467 U.S. 947, 956 (1984). To fit within this exception, a
plaintiff must show three elements: first, injury in fact; second, a close relationship with the third
party wlrose rights he asserts; and third, that the third party has no forum to protect its own interests.
Id.; KoivaLski v. Tesmer, 543 U.S. 125, 130 (2004); Powers v. Ohio, 499 U.S. 400, 411 (1991);
Singleton, 428 U.S. at 114-16; Eisenstadt v. Baird, 405 IJ.S. 438, 443-46 (1972).

' The district court on reniand svill consider Ihe merits oi I'lainliff s twin due process challcnges and lhis
discussion of Pla inliff's slandingshould in no way be conslnied as commentary on the roerits of PlainlifPs elaints. Sce.
e.g., Drp'/ qfLahnr i, Triplclt, 494 U.S. 715. 721, 726 (1990) (f nding Ihird paity standing lo assert clients' due proce,ss
rights, bul la(er concluding (here was no violation); Caplin & Drvsdale, C.7xartered v. Uuted Siates, 491 U.S. 617, 623
n.3, 632-33 (1989) (prudential limitalion on lhird party standing not applicable, but Sixth Amendmcnt claini Itiils on (he
merits). Most appropriately franicd, thestanding inquiry looks only to the existence of a ease or controversysufficient
lo insure the paities properly fi-ame lhe issues and vigorously acVocale (heir vicws.
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Ol at least four occasions, the Supreme Court has considered the propriety of pennitting
lawyers to asse't the constitutional rights oftheir clients. Two times, the lawyers met thc strictures
of prudential standing and the Court proceeded to consideralion on the inerits. See Caplin &
Drysdale, 491 U.S. at 623 n.3; Triplett, 494 U.S. at 721. In Caplin & Drysdale, the limitation on
third party standing did not preventthe litigant law firm from asserting its client's Sixth Amendment
Right to Counsel in a challenge to the asset forfeiture provision of the continuing criminal enterprise
statute. Caplin & Drysdale, 491 U.S. at 623 n.3. The Court found third party standing appropriate
even though it concluded the criminal defendant faced no significant hurdles in personally asserting
the right. Id. In the Court's view, the law firm properly relied on its client's constitutional rights
because "[t]he attorney-client relationship ... is one of special consequence," and the challenged
provision "may `materially impair the ability of third persons in [the client's] position to exercise
their constitutional rights." Id.

In Triplett, the Supreme Court found an attorney had third party standing to advance his
clients' Fiftli Amendment due process rights to legal representation in a challenge to the Black Lung
Benefits Act, which limited attorneys' fees to those approved by the Department of Labor. Triplett,
494 U.S. at 720-21. The lawyer there agreed to represent black lung claimants for a contingent fee.
Id. at 718. As a result, a committee of the state bar recommended sanctions against him and filed
a complaint to enforce them. Id. The state's highest court denied enforcement, finding the Act
violated due process in "`effectively den[ying] claimants necessary access to counsel. "' Id. at 718-
19.

In defense to the disciplinary charges, the lawyer in Triplett challenged the fee scheme set
forth in the Act, alleging it violated his clients' interests. Id. at 720. Finding third party standing
appropriate, the Court noted that "enforcement of [the] restriction against the litigant prevents a third
party from entering into a relationship with the litigant (typically a contractual relationship), to
which relationship the third party has a legal entitlement (typically a constitutional entitlement)."
Id. Additionally, the Court observed that the due process n'ghts of existing claimants were at issue
since, in the same action, the government sought to recover fees improperly paid. Id. at 721.

On two occasions, the Supreme Court denied third party standing to lawyers pressing their
clients' rights. See Gabbert, 526 U.S. at 292-93; Tesmer, 543 U.S. at 134. In Gabbert, the Court
declined third party standing for a lawyer to assert his client's purported right to have counsel
present during her grand jury testimony. Gabbert, 526 U.S. at 292. There, the client could
ostensibly have brought a § 1983 claim in her own right. Most recently, in Kowalski v. Tesmer, two
attorrteys challenged a law prohibiting the appointment of appellate counsel to represent indigents
who pled guilty. Tesmer, 543 U.S. at 127. The Tesmer court concluded that the attorneys'
relationship with "as yet unascertained Michigan criminal defendants" was not sufficiently close,
characterizing it as a "hypothetical" relationship with unknown claimants and observing that the
alleged violation did not result from enforcement of the law against the litigant lawyers. Id. at 131.
Additionally, the Court found no hindrance to the indigent defendants' ability to personally
challenge the law either on direct appeal or in state or federal collateral proceedings. Id. at 131-32.
Denying standing, the Court relied in part on the "fair inference" that the plaintiff attorneys "wanted
a federal court to short-eircuit the State's adjudication of th[e] constitutional question." Id. at 132-
33. Accordingly, in both Gabbert and Tesnier, the plaintiffs failed to meet the requirements of
prudential standing.

In lily view, Plaintiff's challengc on behalf of his clients fits neatly within the exceptions
cstablishedinQieCourt'sthirdpartystandingjurisprudence. First,aspreviouslydiscussed,Plaintiff
alleges adequate injwy in fact. He "can be expected satisfactoi-ily to frame the issucs" here, see
Joseph 1-1. Munson Co., Inc., 467 U.S. at 958, because of Iiis personal stake in the matter. Second,
Plaintiff has established a close relationship with his current and future clients.
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An attorney's relationship with his clients is undeniably a close one, and the Supreme Court
has recognized the "special consequence" of that relationship. Caplrn & Drysdcrle, 491 U.S. at 623
n.3; see also Triplett, 494 U.S. at 721; but see Gabber7, 526 U.S. at 292-93; Tesmer, 543 U.S. at
13 1-32. Here, Plaintiff asserts the riglits of both existing and future clients. At the trial level,
Plaintiff currently represents clients whose cases may progress to the highest state level of appeal,
and he continues to undertake new representation. PlaintifPs current clients fonn an ascertainable
class, and any and all individuals who retain him share the same interests as that class. In Triplett,
the lawyer had standing to broadly challenge the Black Lung Benefits Act due to his relationship
with certain existing clients. See Triplett, 494 U.S. at 721. There, the lawyer predicated his
challenge on rights not actually violated but capable ofviolation with respect to future clients, since
his existing clients already had the benefit of his representation. Id. at 718. Similarly, Plaintiff's
relationship with current clients suffices to support his broad-based challenge to the Michigan
Recusal Rule, a challenge designed to protect the rights and interests of future clients.

What is more, the Michigan Recusal Rule provides for disqualification where a` judge is
personally biased . .. against a party or attorney." MCR 2.003(B)(1) (emphasis added). That Rule
further establishes a procedure for de novo review of recusal motions following a denial. MCR
2.003(C). As interpreted by the Justices, application of the Michigan Recusal Rule against Plaintiff
could impair his current and future clients' access to the type of fair and impartial tribunal secttred
under the Due Process Clause. See Triplett, 494 U.S. at 720.

Additionally, coutts have more readily found a sufficiently close relationship where the
plaintiff and the third parties share a"congruence of interests." Powers, 499 U.S. at 414. In this
case, "[t]he activity sought to be protected is at the heart of the business relationship between
[Plaintiff] and [his] clients," see Joseph H. Munson Co., Inc., 467 U.S. at 958, who contract for
Plaintiffs services and expect to receive adequate and meaningful representation. To be sure,
Plaintiff's present and future clients seek and retain legal counsel to bolster their chances of
prevailing at every stage of judicial proceedings. Absent an impartial and unbiased forum for
appeals brought on their behalf, the assistance of counsel is much less meaningful to a litigant. By
asserting his clients' rights, Plaintiff seeks to insure that they enter the appellate forum on equal
footing with their opponents. PlaintifFs unquestionable desire to protect his client base, as well as
his personal pecuniary interest in preserving his clients' jttry awards, align his interests with those
of his clients in such a way to insure that he will "properly . .. frame the issues and present thetn
with the necessary adversarial zeal." See id. at 956. Thus, Plaintiff's interests in raising a due
process challenge to the Rule directly correlate with his clients' interests.

Third, and most critically in this case, Plaintifl's clients have no viable avenue to personally
challenge the constitutionality of the Michigan Recusal Rule. See Baird, 405 U.S. at 446 (permitting
physician to assert the rights of his patients to access contraceptives because they "are not
themselves subject to prosecution and, to that extent, are denied a foram in which to assert their own
rights"); see also Barrotvs v. Jackson, 346 U.S. 249, 257 (1953) (citing Pierce v. Soc'y ofSisters,
268 U.S. 510 (1925)). This is simply not a case where Plaintiff or his clients failed to utilize an
alternate route to have their due process rights adjudicated. Although Plaintiff's clients could
hypothetically challenge Michigan's Recusal Rule in the first instance, they would lack standing to
do so because they could not "demonstrate _.. a significant possibility of future harm." See Peoples
Rights Org., Inc., 152 F.3d at 527. Nor could tliey prove actual present harm, until their cause - in
effect-would be barr-ed by tlie preclusive effects of collateral estoppel or-the Younger doctrine. See
Gilbert v. Ferry, 413 F.3d 578, 579, reh'g arul vacating in part, 401 F.3d 41 1(6th Cir. 2005).
Moreover, "normal processes of appellate rcview" provide no alterttative. Cf Cohn v. Brown, No.
04-5375, 161 F. App'x 450, 455 (6th Cir. Dcc. 14, 2005) (eschewing attorney's challenge to the
court's method of calculating fees in bankruptcy proceedi»gs when he could have directly appealed).
Purther, unlike the litigants in Tesmer, Plaintiff brought this § 1983 suit not because he "wanted a
federal court to short-circuit the State's adjudication of this constitutional question," see 543 U.S.
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at 132-33, but because he wanted the question to be adjudicated at all. Plaintiffs cause fall^
squarely within the well-defined exception to the prudential limitation ou third party standing.
Consequently, in my view, Plaintiffltas established standing to ehallenge the Michigan Recusal Rule
to protect his clients' clue process rights, as well as his own.

2 ]'o be clcar, by concluding that Plain(iff has standing to asscrt tJte due process rights of his clients, I do not
advocafe a more expansive vimv that lawyeis should in all cases be pennitted to "bring in court fhe claints of tLturc
tinascertaincd clients." Tesn+er, 543 U.S. at 134 (quoting Tesnrer v. Granholnr, 333 P.3d 683, 709 (6th Cir. 2003)
(Rogcrc, f., dissenting in part), revd srrb rroaer. Kow(iladri v. Tesnrer, 543 U.S. 125 (2004)). Narrowly confincd to
1'laintiff s unique circumstance, I would permit third party standing in this case because Ihe challenged Rtde potentially
impacts the due proces.z rights of an oscertainable class comprised of currenf clienfs, and correspondingly any and all
clients that relain Plaintiff.
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Chief Justice Clifford W. Taylor and Justice Elizabeth A. Weaver of the Michigan Supreme Court have traded barbs in written
opinions.
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In a recent series of written dissents, Justice Elizabeth A. Weaver of

the Michigan Supreme Court has accused four of her colleagues of

"bully tactics," "abuses of power and grossly unprofessional conduct"

and trying to censor her.

In response, in a confidential draft opinion, the court's chief justicc has

accused Justice Weaver of behaving like "a child engaging in a

tantruln." In the opinion, Chief Justice Clifford W. Taylor suggested
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that she continue her protests with a hunger strike, as that "seemed to have the potential

for everyone to be a winner."

Students of judicial history in Michigan and elsewhere said they could not remember a

similar judicial melee.

"The justices of the Michigan Supreme Court are making spectacles of themselves," said

Richard D. Friedman, a law professor at the University of Michigan. "They really should

start acting like grown-ups :"

The justices' exchanges, which continued this week, have been fueled by personal animus.

But their disagreements involve serious issues, including First Amendment principles and

judicial ethics.

The justices differ about whether they Inay disclose the details of the court's internal

deliberations, about whether lawyers are free to criticize them personally and about how

motions seeking their disqualification should be treated.

On Wednesday in Lansing, the state capital, the justices held a hearing about a rule it

adopted by a vote of 4 to 31ast month. The rule forbids justices from making public

"correspondence, memoranda and discussions regarding cases or controversies," but does

not specify a punishment for violations.

The new rule has not deterred Justice Weaver. On her Web site, www.justiceweaver.com,

portions of Chief Justice Taylor's draft opinion attacking her appeared this month, after

the rule was adopted.

More than 20 people spoke at the hearing, most of them supporting the rule, a court

spokeswoman said.

One of the speakers, Judge Richard F. Suhrheinrich of the United States Court of Appeals

for the Sixth Circuit, in Cincinnati, said in an interview on Wednesday that the secrecy of

judicial deliberations is crucial to ensuring robust, unfettered and un-self-conscious

debate.

"Judges on that particular court have decided to make the deliberations public," Judge

Suln•heinrich said, "and it has caused a great deal of problcros." '

Through a spokeswoman, Chief Justice Taylor declined a request for an intetview. In an

interview with Michigan Public Radio on Wednesday, lie lashed out at Justice Weaver,

saying "she has been very difficult to deal with" since she was passed over for a second

tertn as chief justice in 2001.
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"Believe me," Chief Justice Taylor said, "she doesn't have anything. It's just about time this

soap opera stopped."

In a written dissent last month, Justice Weaver called the new rule a gag order. She said it

conflicts with a provision in Michigan's Constitution requiring dissenting judges to give

! their reasons.

Judicial deliberations are almost universally protected from outside scrutiny. There is not

much law, however, on the question of whether participants in the deliberations may

themselves be forbidden to disclose exchanges in which they participated.

Justice Weaver wrote last month that the immediate purpose of the new rule was to

suppress a dissent that she had written in a disciplinary case. She added that her primary

obligations were to the public rather than her colleagues.

The new rule, she wrote, cannot constitutionally apply to "repeated personal slurs, name

calling and abuses of power, such as threats to exclude a justice from conference

discussions, to ban a justice from the Hall of Justice or to hold a dissenting justice in

contempt."

The disciplinary case that gave rise to the judicial disagreement involved Geoffrey Fieger, a

prominent plaintiff's' lawyer and politician who ran unsuccessfullly for governor in 199$•

His opponent, Gov. John M. Engler, appointed four of the justices on the current Supreme

Court.

Those justices were in the majority in a 4-to-3 decision in July that reprimanded Mr.

Fieger for intemperate language about several appeals court judges.

"They held that the First Amendment doesn't apply to lawyers," Mr. Fieger said in an

interview.

In her dissent in the matter, Justice Weaver said the four justices should have disqualified

themselves from Mr. Fieger's case because they had displayed "bias and prejudice" in

public comments rnade about him.

In the rnajority opinion, the justices acknowledged that they had tangled politically with

Mr. Fieger, but said that having done so did not require their disqualification.

In a related federal case, the Court of Appeals for the Sixth Circuit last inonth reinstated a

suit by Mr. Fieger that challenged Michigan's judicial disqualification rules as a violation

of due process. Justices of the Michigan Suprenie Court, like judges on most state high

courts, decide for theinselves whether to grant motions seeking their disqualification.
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"The traditions of deciding on recusal are due for a fresh review, because there is a new

world swirling around the courts," said Bert Brandenburg, the executive director of Justice

at Stake, a judicial reform group. Increasingly expensive and nasty judicial election

campaigns and political attacks on judicial independence are part of that new world, Mr.

Brandenburg said.

Justice Weaver did not respond to a requcst for comment, but an aide directed a reporter

to materials on her Web site, which includes photographs, opinions, press releases and

speeches. It also features her "io Principles for Living."

Principle No. 6: "Avoid unnecessary disputes and confrontations."
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