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MEMORANDUM IN SUPPORT

Defendant’s claims of ineff_ective assistance of appellate counsel lack merit.. He
cannot show there was a substantial probability of a different outcome had counsel raised
the additional propositions of law in his brief. Strickland v. Wasﬁington (1984), 466 U.S,
668, governs whether the defendant has raised a “genuine iss’ﬁe” of appellate counsel
ineffectiveness. State v. Hill (2001), 90 Ohio St.3d 571, 572. Appellate counsel need not
raise every non-frivolous issue. Jones v. Barnes (1983), 463 U.S. 745, .752; State v.
Allen (1996), 77 Ohio St3d 172, 173. Defendant has not shown counsel was

_ incompefent and, given the evidence and his own admissions, he cannot show prejudice.
Response to First -Proposition of Law: Effective Assistance of Trial Counsel.

The defendant has failed to establish that his trial counsel were ineffective, and
consequently has failed to show that his appellate counsel was Vineffective for not
presenting additidnal speciﬁc instances to this Court in lﬁs brief. Gary Phillips testified
that he wés an investigator who was brought into the case late. (T. 4, Vol. XIV) Noﬂrﬁng
suggests that the State of Ohio had any part in Phillip’s role on the defense team. In
order for a statement to be subject to suppression as involuntary, it must have been the
result of state action. Statg v. Wiles (1991), 59 Chio St.3d 71. There was no basis to
renew the suppression issue or to request a mistrial. It is well-settled that the decision
whether to call a witness, such as Phillips, is trial strategy. State v. Hughbanks, 99 Ohio
St.3d 365, 2003-Ohio-4121, §82 (references omitted).

The defendant’s Miranda rights were being observed at the time of his prdffer;
there was no need to object based on the perceived failure to reiterate the Miranda

warnings. Defendant was accompanied by counsel. The plea agreement itself contained




rlanguage thaf the statement maj be.admissible against the defendant. State v. Bethel,
110 Ohio St.3d 416, 2006-Ohio-48j53, % 36. This Court refused to find plain error: “[T]tis
generally accepted that the presence of counsel durihg interrogatioﬁ obviates the need for
the [Mirandalwarnings.” Id. at ] 73, citations and internal quotations omitted.
The scopé of cross-examination falls clearﬂy within the ambit of trial strategy.
State v. Conway, 109 Ohio 8t.3d 412, 2006-Ohio-2815, § 101. Donald Langbein was
cross-examined about his juvenile probation. Counsel established that he had been at
Cuyahoga Hills (youth correction center), and was violating house arrest merely by being
on thercomer of Fourth and Morrill, before the homicides. (T. 100, 104-106, Vol. XI)
Langbein was lambasted; he was exposed as a gang member who sat on his knéwledge of
a double homicide until it proved useful to him in negotiating a lesser sentence. The fﬁct
that .Langbein was on probation, with an ankie monitor, was brought out on direct
examination. (T. 29, Vol. XI) Direct examination also established that Langbein got
three monfhs off a federal twenty-seven month sentence for his cooperatibn in this case.
(T. 42, 79-80, Vol. XI) Having established that the witness was on probation, the
relevant issue would have been the terms that he violated, not the terms that he was
required to observe. It boggles the miﬁd that the jury would have rejected Langbein’s
testimony if, for example, it were established he was subject to periodic urine screens.
The State v. Mills (1992), 62 Ohio St.3d 357, 375, instruction (“[R]ecommend the
appropriate sentence as though your recommendation will, in fact, be carried out.”) is not
required. This Court held that the jury was appropriétely instructed, and the instruction

would not clearly have changed the outcome. State v. Bethel, supra at§ 155-156.




Obvidusly, trial counsel can onljr be second-guessed for failing to proffer exhibits;
it is the province of the trial court to admit them or not. It is entirely speculative to
suggest that the proffer and admission of all of the taped conv-ersations between the
defcnda.nt. and Langbein would have advanced the deféndant’srcause‘ In fact, some parts
of the tapes played to the jury were fast-forwarded by agreement. (T. 63, Vol. XI) Ther.e
were apparently four conversations tﬁat were taped. (T. 33, Vol. XI) The State of Ohio

“used part of one, and conceded that the rule of cornple_teness allowed the defense to
present the remainder of that tape. (T. 45-80, 87, Vol. XI) The trial court ruled that the
* defense could present the remaining tapes in its case, although the State could not. (T. 88,
Vol. XI) The defense did proffer selected portions of the other tapes. (T. 111'-116, Vol.
XI) The remaining tapes, if offered by the defendant, woulﬂ ilave been self-serving
hearsay. Trial counsel was not ineffective for focusing its proffer, rather than losing the
relevant parts iﬁ é muddle of small talk between the defendant and Langbein. Appellate
counsel wés not ineffective in raising this issue which is largely de hors the record.

There is nothing in the record that substantiates the defendant’s position that there
is a taped statement between him and the police. (T. 130-137, Vol. Ill) Counsel cannot
be ineffective on this record for failing f() proffer such a statement.

In State v. Jackson (2001), 92 Ohio St.3d 436, 449, this Court held that an
attorney is not ineffective for failing to object to leading questions, given thé trial court’s
discretion in allowing them on direct examination. Trial counsel were wise to not object
to the arguably leading questions asked of Mr. Bass, a sixty-five year old neighbor of the
crime scene who admitted a memory problem that stemmed from an accident. (T. 2-8,

Vol. XI) Mr. Bass established a time frame for the killings, and described the volleys of



‘shots. Id, Hé testified that his statement given to homicide detectives the next morning
represented his “best recollection.” The information would properly have come in as
refreshed recollection or past recollection recorded. Counsel did ﬁot need to alienate the
jury by needlessly denigrating this gentleman, who added no inculpatory evidence against
the defendant (except, of course, that his evidence meshed with the defendant’s
confession).. The other alleged use of leading questions, in the direct examination of
Langbein, does not involve leading questions at all. (T. 25, Vol. XI)

Similarly, the failure to object to the challenges for cause of jurors must be
viewed against the trial court’s discretion in determining whether the juror can be
impartial. Stafe v. Roberts, 110 Qhio $t.3d 71, 2006-Ohio-3665, 9 106. The' failure to
object fo a State challenge for cause is not ineffective assistance of counsel if the juror |
was propetly excused under qunwright v. Witt (1985), 469 U.S. 412. State v. Madrigal
(2000), 87 Ohio St.3d 378, 391. Juror Eaton refused to consider the death penalty at all.
~ Juror O’H-arra (absolutely no way™) and Carpenter (“I don’t care what the circumstance
is.”) were also properly excused. Juror Johnston questioned whether he could participate
in a mitigation hearing and said “No” to the possibility of ever signing a death verdict.

The gang affiliation evidence was seized upon by the defense counsel to discredit
Langbein and to intimate that Cheveldes Chavis was the true murderer. By necessity,
counsel had to paint with a wide brush, and soﬁe of the paint came off on the defendant.
Nevertheless, the use of this evidence was within the realm of trial strategy. To the
extent the State introduced this evidence, it properly illustrated the close relationship

between the defendant, Jeremy Chavis, James Reynolds, and Tyrone Green. |



Defeﬂse counsel was not_ineffective in failing to object to the partially closed
courtroom. The defendant’s mothqr was there for support; those who might do him harm
for turning State’s evidence were not.. It was a reasonable trial tactic to not expose to the
public the defendant’s inténtion to snitch. It was also harmless; there is no pqssibility-
that the outcome of the case would have been different if the plea agreement were recited
in a completely open coﬁrtroom. " As this Court noted, the plea agreement was “voided”
by the defendant’s breach, and the case proceeded to trial. State v. Bethel, supra, at § 86.

Defendant’s numerous claims of ineffectivé assistance based on failure to object
also lack merit. When the alleged ineffectiveness involves failure to object, the
defendant must show that the objection “is meritorious,” and a reasonable probébility that
 the verdict would have been different if the objection had been granted. See Kimmelman
v. Morrison (1986), 477 U.S. 365, 375; State v. Santana (2001), 90 Ohio St.3d 513.

Defendant’s claim that trial counsel failed to investigate his case was raised in his
fourth proiaosition. If the defendant is relying upon information de hors the record, direct
appeal is an inappropriate vehicle. Massaro v. United States (2003), 538 U.S. SOO, 505.
Response to Second Proposition of Law: Search Warrant was Properly Supported.

The affidavit survives scrutiny ﬁndér Hlinois v. Gates (1982), 462 U.S 213. The
warrant was based on information provided by Teresa Cobb on January 7, 1997, and was
requested the next morning. The affidavit specified that the investigation 6oncemed the
homicides of Reynolds and Hawks, who were victims of numerous gunshot wounds.
Detective McCann’s affidavit relayed the information provided by Cobb; that defendant
admitted his involvement in the murders to her; that defendant carried weapons on his

person; and he had weapons in his home like those used in the homicides. (Tr. Vol. X,



'115) McCa'nn testified that hf; was not aware that Cébb was on psychotropie or
depressant medication. (Id. at 116) The detective testified that the information in the
affidavit was true and accurate. (fd. at 118)

The detective was not required to vouch for‘ the reliability of Cobb. It is well
settled that it is not necessary to show the same degree of reliability for a named
informant as for an unnamed informant. See Guafes, supra, at 233. Although an
informant’s freraéity and reliability are relevant, they are not rigid requirements but,
rather, “should. be understood simply as closely intertwined issues that may usefully
illuminate the commonsense, pra.ctic'al question whether there is ‘probable cause’ to
believe that contraband or evidence is located in a particular place.” Id. at 230.

The totality of the facts and circumstances set forth by McCann’s averments in his
affidavit constituted sufficient probable cause to search defendant’s residence. Even if
the trial court had found error in the affidavit, exclusion would not have been required
, under Unfted States v. Leon (1984), 468 U.S. 897.

Response to Third l_’roposition of Law: No Prosecutorial Misconduct.

A prosecutor’s conduct cannbt be grounds for error unless such conduct deprivéd
the defendant of a fair trial. Starte v E‘vans (1992), 63 Ohio St.3d 231, 240; Darden v.
Wainwright (1986), 477 U.S. 168, 183 n. 15. Issues of prosecutorial misconduct must be
addressed in the context of the entire irial. See State v. Keenan (1993), 66 Ohio St.3d
402, 410. “A conviction will be reversed only where it is clear beyond a reasonable
doubt that, absent the prosecutor's comments, the jury would not have found appellant
guilty.” State v. Benge, 75 Ohio St.3d 136, 141-42, 1996-Ohio-227, citétion omitted,

Defendant lists without analysis numerous claims of misconduct. Each claim lacks merit.



Proseéutors did not rnislerad the jury about whether defendant knew. how Cobb
would testify. In the first passage cited by defendant, Phillips was merely asked Whether 7
he recalled sceing videotapes and listening to audiotapes of witnesses. (Vol. XIV, 15-16)
In defendant’s other claimed error, the prosecutor fairly addresses witness consistency_ in
his closing argument. (Vol. XiV, 123) Neither amounts to misconduct.

Prosecuto_rs are given considerable latitude in closing argument and a prosecutor
may comment on what the evidence has shown and what reasonable inferences may be
drawn from the evidence. State v. Clemons (1998), 82 Ohio St.3d 438, 452. The
prosecutor properly argued in rebuttal that the coroner’s report supported the conclusion
the bullet wounds came out the back of the head. (Vol. X1V, 118-119) Thé ﬁositioning
of the victims when shot and whether the wounds on the front and back of the head
constituted entrance or exit wounds were facts open to argument at trial.

The prosecutor did not shift the burden of proof in closing argument. Rather, the
prosecutof informed thf; jury that the burden was on the State. The prosecutor stated:

It’s the State’s burden of proof. We have to prove every element of this

case beyond a reasonable doubt. They don’t have to do anything. But
they could have if they wanted to.

(Vol. X1V, 125-126) -The statement “théy could have if they wanted to,” in context with
the entire rebuttal argument, shows only that the defendant’s argument—blaming the
homicides on C.heveldes Chavis or Donny Langbein was based solely on speculation.
The court informed the jury that the State had the burden of proof. (Vol. XIV, 132) As
jurors are presumed to follow instructions, defendant has not shown constitutional error.
The allegations of improper vouching are based on the prosecutor’s rhetorical
question about why a witness would lie. Trial counsel did not raise an objection to the

prosecutor’s statements and thus waived all but plain error. Defendant cannot show plain



'error; there Was no basis for raising an objection. “In drd_er to vouch _for the witness; the
prosecutor musf imply knowledge of facts outside the record or place the prosecutor’s
personal credibility in issue.” Sfate v. Jacksorn 107 Ohio St.3d 53, 2005-Ohio-5981, §
117 (argument tﬁat a witness had no motive to lie ﬁaé not improper vouching). _

Defendant’s additional ¢laims of misconduct are addressed in response to his first
proposition, which claims ineffective assistance of trial counsel. None of these claims
constitutes ineffective assistance or prosecutdrial misconduct.

Responsé to Fourth Proposition of Law: Testimony of Theresa Cobb

The defendant claims that the prior statement of witness Theresa Cobb Campbell
was improperly admitted as a-recorded recollection, because she neverladopted the prior
statement af the time it was made. However, Evid.R. 803(5) does not require
contemporaneous adoption; the memorandum or record must simply have been made or
adopted at a time when the matter was fresh in the witness’s memory. Mrs. Campbell
indicated fhat she relayed the ponfession the appellant made to her to the police, on an
unknown date but certaiﬁly within the same yeér. (T. 152, Vol. XI) VThe murders
occurred in June, 1996; the statément to the police in January, 1997. At trial, the witness
adopted Vthe police summary of that .conversation as an accurate reflection of her
statement to the police. The summary utilized was virtually identical to the direct
testimony; it added no new information. Its introduction, if error, was harmless beyond a

.reasonable doubt. The introduction of a prior statement under Evid.R. 803(5) has
survived a harmless error analysis. State v. Worthington, 5™ Dist. No. 2004-CA-0083,

2005-Ohio-4719, 4 35.



The ﬁse of - the prior statement was not, however, offered as a recorded
recollection. The trial objection, and the bench conference, all focused on Evid.R.
801(D)(1)(b), regarding a prior consistent statement. The witness’s credibility had been
attacked because of her ongoing use of serious prescription medicines for he; mental
illnesses. Some of the potential side effects, she admitted, were confusion, abnormal
thinking and dreams, memory loss, and hallucinations. She admitted that she was
bipolar, had a poor memory, had two serious head injuries, and had spent thirty days in a
" mental health facility for emotional issues. At least one of these issues, a stab wound to
the head, occurred after the statemenf to the police was made. She could not recall when
she had spoken fo defense investigators. A prior consistent stﬁtement is not héarsay and
is admissible as substantive evidence if it is offered to rebut an express or implied charge
of recent fabrication or improper influence or motive.

An implication on cross-examination that a witness could not recall the events
about which he testified permitted the use of a prior consistent statement to counter an
implied charge of recent fabrication in State v. Stringfield (1992), 82 Ohio App.3d 705,
713. In State v. Jones (March 15, 1995}, 4™ Dist. No. 94CA11, a cross-examination
suggesting that the witness had a faultsz memory justified the use of a prior consistent -
s£atement on redirect examination for rehabilitation. An implied charge of fabrication or
improper influence by other people was found to have been made in a cross-examination
that suggested a child’s lack of memory and explored the pre-testimony conversations the
child had with adults in State v. Bowens (August 9, 1991), 11" Dist. No. 89-A-1463. In
People v, Basnett (1960), 186 Cal.App.2d 108, 120-121, an implication that a witness

was coached together with the fact that the witness testified to specific facts in spite of



.allegations of lack of memory supplied an inference of improper influence. Similarly,
questions such as Mrs. Campbell was asked about whether she had spoken to police or
prosecutors about her testimony implied that she had been subjected to an improper
influence and authorized the admission of a prior consistent statement in Chambers v.
State (Sup. Ct. Wyoming, 19863, 726 P.2d 1269, 1273-1274 (the witness in Chambers
was also asked whethef she was in fact testifying from her review of previous preliminary
hearing testimony). |

Improper admission of a prior consistent statement is subject to a harmless error
analysis. State v. Fears (1999), 86 Ohio St.3d 329, 339 (the witness was “not a key

rwit.ness to the murder”); United States v. Bishop (C.A. 5, 2001), 264 F.3d 535, 548 ( the |
admission of the prior statement “added little to the weight of the evidence™). The
statement was properly admitted after the allegation of recent fabrication and improper
influence. Given that the summary and the trial testimony were virtually identical, there
was no haﬁn to the defendant. In any event, the issue is not so much whether Mrs. CoEb
should have been permitted to read and adopt the summary of her prior statement to the
police, but whether appellate counsel was ineffective for failing to raise the issue.
Response to Fifth Proposition of Law.; The Proffered Statement was Admissible.

The admissibility of defendant’s proffer was raised in Propositions 1, 2, and 19 of
defendant’s direct appeal. This Court concluded that defendant “knowingly, voluntarily,
and intelligently entered into the plea agreement” and that defendant was advised of and
understood the consequences of breaching the agreement. Bethel, supra at | 69.

Based on the forgoing, defendant’s motion to reopen his appeal should be denied.
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Respectfully submitted,

RON O’BRIEN 0017245

Richard Termuhlen, 11 0023238
Asgsistant Prosecuting Attorney
373 South High Street—13™ Fl.
Columbus, Ohio 43215
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