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EXPLANATION WHY THIS FELONY CASE INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION OR ISSUE OF PUBLIC
OR GREAT GENERAL INTEREST

The State of Ohio hereby requests this Court to accept jurisdiction over the
Eighth District Court of Appeals decision in State v. Brown (bec. 19, 2008), Cuyahoga
App. No. 87651, 2006-Ohi0-6267. The Eighth District reversed the judgment of the trial
court, in which the trial court found Appellant, Jakeena Brown, guilty of two counts of
aggravated assault resulting from the same course of conduct. Appellant was ultimately
convicted of alternate theories of aggravated assault. The Eighth District directed the
trial court to vacate one of the convictions. In doing so, it disregarded the statutory
protections against double jeopardy. |

Double jeopérdy protects against multiple punishments for the same offense.
These protections are codified under R.C. 2941.25; And in determining if a defendant
has been placed in double jeopardy, this Court promulgated a test, as set forth in
Rance, infra.

In ordering the trial court to vacate one of the convictions for aggravated assault,
the Eighth District Court of Appeals completely ignored R.C. 2941.25, reasoning that it
was not implicated. And in so doing, it never conducted the analysis required by Rance
and its progeny. However, it ultimately.desired the protections afforded by this statute.

But the alternate theories of aggravated assault — physical harm with a deadly
weapon.and serious physical harm ~ are not allied offenses of similar import under the
Rance teét. Convictions under each theory can stand since the commission of one

- does not necessarily result’in the commission of the other theory of aggravated assault.



In fact, several appellate courts have reached this same conclusion, placing the Eighth
District's decision under scrutiny.

Additionally, the ultimate decision reached by the Eighth District, punishment for
only one of the offenses, can be accomplished by merging the offenses. A violation of a
defendant's guarantees against double jeopardy, as codified under RC 2941.25m
‘results in merger. To force a trial cbur’r to tamper with a jury’s verdict by dismissing one
count, rather than merging the convictions, is contrary to law.

Fbr these feasons, the jurisdiction of th-fs Court is warranted to correct the
erroneous statutory interpretation of R.C. 2941.25 and the application of Rance, infra.

STATEMENT OF THE CASE AND FACTS

The Cuyahoga County Grand Jury returned a three-count indiétment against
Appellant, Jakeena Brown, on July 20, 2005 in connection with the stabbing of Kevin
Johnson.on April 4, 2005. Appellant criginally faced two counts of felonious assault and
one count of domestic violence. At her arraignment on July 5, 2005, Appellant entered
a plea of not guilty to the indictment. Counsel engaged in several pre-trials, and without
reaching a resolution, this matter proceeded to a jury trial on October 17, 2005,

The following facts were bore out during trial:

Appellant was indicted by a Cuyahoga County Grand Jury on two counts
of felonious assault, counts one and two of the indictment. Count one
charged appellant with knowingly causing serious physical harm to the
victim, Kevin Johnson. Count two charged appellant with knowingly
causing or attempting to cause physical harm to Johnson by means of a
deadly weapon or dangerous ordnance, to-wit: a knife. Both felonious
assault charges were second-degree felonies. The third and final count of
the indictment charged appellant with domestic violence against Johnson,
a misdemeanor of the first degree.

The case proceeded to a jury trial. At the conclusion of the State's case-in-
chief, the defense made a Crim.R. 29 motion for acquittal as to all three



counts. The motion was denied. Appellant presented evidence on her
behalf, she testified, and called her son and the investigating detective,
Earl Brown. At the conclusion of her case-in-chief, appellant renewed her
Crim.R. 29  motion; the motion was again denied.

The jury found appellant guilty of two counts of fourth-degree aggravated
assault, inferior offenses of felonious assauit, and domestic violence, as
indicted. Appellant was sentenced to two years of community control
sanctions.

At trial, Officer David DiMaria (“DiMaria”) testified that he and his partner,
Officer Richard Rusnak (“Rusnak”), responded to Greenwich Avenue in
Cleveland after receiving a dispatch for an assault of a female. DiMaria
described seeing the victim, Johnson, flag down the officers as they
approached Greenwich Avenue. As the officers got closer to Johnson,
DiMaria observed that Johnson was bleeding and holding his side.
Rusnak called for medical assistance while DiMaria inquired of Johnson,
whom he described as “injured” and “excited,” what happened. Johnson
told Officer DiMaria that his girlfriend had stabbed him. As Johnson
explained to the officer what had happened to him, he pointed up the
street to a red Blazer and indicated that his girlfriend was in the vehicle.
DiMaria testified that he observed a “one-inch slit” in Johnson's abdomen,
and that Johnson had lost a lot of blood.

While the officers were administering assistance to Johnson, the driver of
the red Blazer, later identified as appellant, drove to the area where
Johnson and the police were. Appellant exited the vehicle and told the
officers that she had called them because Johnson had damaged her
truck. Both officers described appellant as being angry over the situation.
DiMaria testified that appellant told him that Johnson broke the window to
her truck, damaged the bumper and allowed a dog to destroy her
temporary license plates. Appellant told the officer that, angry about
Johnson's actions, she “cut him.” Appellant never told the officer that she
accidentally injured Johnson. When guestioned as to what she cut him
with, appellant told DiMaria that she used a knife. She told DiMaria that
the knife was located in the Blazer,

Johnson was transported by ambulance from the scene to the hospital,
where he was treated for his wound and admifted overnight for
observation and pain control. His medical records were admitted into
evidence at trial.

The officers were unable to locate the knife in the Blazer, but found a knife
with blood on it lying in the street in the area where the Biazer was
originally parked when the officers arrived on the scene. DiMaria



- described the knife as a steak knife. The knife was admitted into evidence
at trial.

The investigation into the incident revealed that appeilant and Johnson,
girifriend and boyfriend, were living together at the time of the incident, but
experiencing ‘relationship difficulties.” In particular, on the day of the
offense, the two had been arguing about Johnson's employment status.

At trial, appellant admitted to fighting with Johnson, but characterized the
stabbing as an accident. Appellant testified that earlier in the day, while
she and Johnson had been arguing, Johnson angrily removed her
temporary license plates from her Blazer and left the home they shared
together. Appellant testified that she received a phone call from her
cousin, who resided on Greenwich Avenue, informing her that the
temporary plates were at her home. Appellant explained that in order to
drive to her cousin's house, she put a set of old license plates on her
Blazer. Appellant testified that she used a knife to put the plates on her
vehicle, because she did not have a screwdriver. Unbeknownst to
appellant, Johnson was at her cousin's house.

When appeflant arrived at her cousin's house, she and Johnson resumed
arguing. Appellant testified that she reached into her pocket and took the
knife out, and that Johnson, upon seeing the knife, “ran up on” her and got
stabbed. Appellant explained that she had her eyes closed and was not
even aware that Johnson had been stabbed until the police informed her.
Appellant testified that after her encounter with Johnson, she drove
around the block, summoned someone to call the police, and then parked
her vehicle down the street and awaited their arrival. She explained that
she was scared for her life and for the safety of her children, who were in
the vicinity.

Appellant denied that she told Officer DiMaria that she “cut” Johnson. She
testified that the police repeatedly asked her how deep she had cut
Johnson, and she repeatedly told them that she did not know what had
happened. Similarly, appellant denied telling the police that they could find
the knife in her vehicle.

After finishing their investigation at the scene, the police went to the
hospital to obtain a formal statement from Johnson. Johnson admitted he
fought with appellant and damaged her car and expressed remorse for his
actions. He maintained, however, that appellant had stabbed him.



State v. Brown {Dec. 19, 2008), Cuyahoga App. No. 87651, 2006-Ohio-6267 at [ 2-13.

At the close of evidence, the trial court instructed the jury on the two counts of
felonious assault as well as the corresponding, inferior degrees of aggravajced assault,
Following a brief deliberation, the jury returned its verdict on October 19, 2005, and
found ‘Aépellant not guilty on the two counts of felonious assault, but guilty on the
inferior offenses of aggravated assault as well as the one count of domestic violence.
On December 14, 2005, the trial court imposed sentence. It sentenced Appellant to a
total of two and one-half years imprisonment. But the trial court suspended the term of
imprisonment and placed Appellant on probation for a period of two years,

Appellant timely filed an appeal with the Eighth District Court of Appeals raising
seven assigﬁment of error. The Eighth District affirmed the conviction in part. See
Brown, supra. In only partly affirming the conviction, the Eighth District ordered the trial
court to vacate one of the convictions and sentences for aggravated assault. Brown at |
51. The State requests the jurisdiction of this Court on this sole issue.

LAW AND ARGUMENT

PROPOSITION OF LAW I:
CONVICTIONS FOR AGGRAVATED ASSAULT UNDER BOTH THEORIES MUST
STAND WHEN THE CONVICTIONS ARISE FROM A SINGLE ACT.

Under the guarantees of double jeopardy, a defendant cannot be punished
multiple times for the same offense. “When the same act or transaction constitutes a
violation of two distinct statutory provisions, the determination of whether the offenses

. are separate or the same turns upon the question of whether each provision requires

proof of fact that the other does not.” Sfate v. Lundy (1987), 41 Ohio A‘pp.Sd' 163, 166.



The Ohio legislature codified this p'rotectionr in Ohio’s muitipler counts statute.
R.C. 2941.25 governs allied'offe_nses, and provides: “(A) Where the same conduct by
defendant can be construed to constitute two or more allied offenses of similar import,
the indictment or information may contain counts for all such offenses, but the
defendant may be convicted of only 'one._. (B) Where the defendant’s conduct
constitutes two or more offenses of dissimilar import, or where his conduct results in two
or more offenses of the same or similar kind committed separately or with a separate
animus as to each, the indictment or information may contain counts for alt such
offenses, and the defendant may be convicted of all of them.”

Stated more aptly, “* * * a trial court, in a single p-roceeding, may convict and
sentence a defendant for two offenses having as their genesis the same criminal
conduct or transaction, if the offenses (1) are not allied offenses of similar import, (2)
were committed separately, or (3) were committed with a separate animus as to each
offense.” Lundy at 166 (citation omitted).

This Court has utilized a two-part test in determining whether two or more
offenses are in fact allied. In State v. Rance (1989), 85 Ohio St.3d 632, this Court held
that under R.C. 2941.25: “a two-step test answers the constitutional and state statutory
inquiries. The statute manifests the General Assembly's intent to permit, in appropriate
cases, cumulative punishments for the same conduct.” Id. at paragraph three of the
syllabus. In so holding, it found that “[a] legislature, however, may prescribe the
imposition of cumulative punishments for crimes that constitute the same offense under
Blockburger without violating the federal protection against double jeopardy or

corresponding provisions of a state's constitution.” Id. at 635, Crimes are allied



offenses of similar import if the elements of the crime correspond in such a manner that
the commission of one brime results in the commission df the other. ld. at 636. “If the -
elements do not so correspond, the offenses are of dissimilar import and the court’s

inquiry ends —~ the multiple convictions are permitted.” /d. Lastly, the elements of the

crimes are to be compared in the statutory abstract rather than by reference to the

particular facts in each case. /d. at 637.

Since a single act resulted in multiple convictions, this Court must engage in the
allied-offense analysis. See State v. Cooper (2004), 104 Ohio St.3d 293, 2004-Ohto-
6553 at T 17. And the defendant will be afforded the protections of R.C. 2941.25(A)
“‘when the state obtains multiple convictions arising out of the same conduct of a
defendant that can be construed to constitute two or more allied offenses of similar
import.” Id. at ] 30. However, the Eighth District, in rendering its opinion, failed to
conduct this mandated analysis.

Other courts have undertaken this analysis with regard to the alternate theories
of felonious assault. Since this Court is confronted with the alternate theories of
aggravated assauli, the same issues are in play — physical harm with a deadly weapon
and serious physical harm. So the reasoning of the following cases is equally
applicable. These courts have unanimously held that the two theories of felonious are ..
not allied. See State v. Coach (May 5, 2000), Hamilton App. No. C-890349; State v.
Collins, Montgorhery App. No. 20287, 2005-Ohio-3875; State v. Sheppard (Oct. 12,
2001), Hamilton App. No. C-000553. The Montgomery and Hamilton County appeliate
courts have held that, compared in the abstract, the elements of the two theories of

felonious assault are not allied offenses. In so holding, the courts have reasoned that



causing serious physical harm will not necessarily result in causing physical harm by a
deadly weapon.

The same conclusion is reached in analyzing these offenses under the Rance.
test. The outcome under each of these theories is different. On the one hand, the
victim will only suffer injuries amounting to physicél harm. But those injuries were
caused with a deadly weapon, such as a gun. On the other hand, the injuries sﬁstained
by a victim are much more serious, but the cause of those injuries is not an issue. As
such, these two theories of aggravated assault are not allied offenses. The commission
of one of the offenses does not necessarily result in the commission of the other.

The Eighth District Court of Appeals, however, never undertook such an
analysis. Rather, it immediately concluded that these offenses are not allied. And
instead, the court focused on the conduct of Appellant. Such an inquiry cannot be
undertaken if the offenses for which a defendant has been convicted are not allied. In
other words, if the offenses are not allied offenses of similar import, thén the court’'s
analysis must stop there. Stafe v. Jones (1997}, 78 Ohio St.3d 12, 13, 1997-Ohio-38,
Lundy, supra, at 166-67 {holding that “If the crimes are not allied and of similar import,
the analysis ends there, and the defendant may be charged with, convicted of, and
sentenced on both charges.”). And there is no need to consider the underlying facts of
the case.

The Eighth District should have truncated its analysis at the finding that the two
theories of aggravated assault are not éllied offenses of similar import. But, it did not
even engage in an analysis under Rance. It merely concluded that the allied offense

analysis was not implicated since Appellant only committed one act. This contravenes



court precedent, as well as statutory‘.conétruction under R.C. 2941.25. Yet is still
sought the protections afforded by this statute.

In fact, in all of the cases scrutinizing felonious assault, the courts conducted an
analysis as set forth in Rance, but truncated its analysis once it was determined that the
offenses were not allied.  And in these cases, the underlying facts almost mirror those
in the case sub judice. In the cases previously cited, the defendant committed only one
act, resulting in multiple convictions, which were ultimately affirmed.

In the case sub judice, Appellant only committed one act; she stabbed the victim
with a knife, resulting in both physical harm caused by a deadly weapon, and serious
physical harm. The trial court properly entered judgment against Appellant for both
counts of aggravated assault.

But the Eighth District Court of Appeals failed to conduct a proper analysis under
Rance in reaching its conclusion that these offenses are not allied. Rather, it reasoned
that “[a]n allied offenses analysis is implicated only in a situation where the conduct by a
defendant could be construed to constitute two or more offenses.” B'rown at 50.
However, the protections afforded in R.C. 2941.25, and that of Rance, cannot be
ignored. The Eighth District completely disregarded this precedent.

And furthermore, it should have ended its analysis at that point. Instead, it found
that only one aggravafed assault was committed. Brown at 51. It obviously ‘wanted
Appellant to avoid cumulative punishments for the same conduct. But the reasonfng is
fatally flawed. In sum, the holding in Brown is in strict contravention of Rance, as well

as cases decided by appellate courts of Hamilton and Montgomery counties.



For these reasons, the State of Ohio respectfully requests the jurisdiction of this
Honorabte Court.

PROPOSITION OF LAW II: .
THE TWO COUNTS OF AGGRAVATED ASSAULT SHOULD MERGE.

While the State of Ohio maintairjs its position that the two offenses of aggravated
assault are not allied offenses of similar convictions, and convictions under bpth
theories for one act must stand, it.nonethe[ess finds error with the Eighth District’s
decision to dismiss one of the counts of aggravated assault. Rather, the proper result
would have been to merge the two offenses. It is the more prudent manner of
accomplishing only one conviction, and ultimately avoids cumulative punishments for
the same conduct.

The Eighth District held that ‘[flhere was only one aggravated assault committed.
As such, apbellant’s conviction on both counts of aggravated assault was impfoper and
in violation of double jeopardy safeguards.” Brown at § 51. But the doubie.jeopardy
protections are contained within R.C. 2941.25. Under this statute, if a defendant faces
cumulative punishment for the same course of conduct, the resolution is merger of the
offenses. Lundy, supra. But the Eighth District blatantly disregarded this provision.
Yet, it still sought the protections it affords. Directing the trial court to dismiss one of the
counts further démonstrates the fatal reasoning in the Eighth District’'s opinion on this
ultimate issue, as set forth above.

Additionally, by ordering the trial court to dismiss one count of aggravated
assault, the Eighth District forced the trial court to arbitrérily determine which theory of

aggravated assault to dismiss. It tampers with the jury's verdict unnecessarily. The

10



only resolution would be to merge the offenses. And by merging the offenses,
Appellant would only be punished once.

CONCLUSION

Accordingly, the State of Ohio respectfully requests this Court to accept
jurisdiction over this case.
Respectfully submitted,

William D. Mason
Cuyahoga County Prosecuting Attorney

By: . WL@/@L/

Pamela Bolton (0071723)
Assistant Prosecuting Attorney
1200 Ontario Street, 8" Floor
Cleveland, Ohio 44113
216.443.7865
pdpab@cuyahogacounty.us

SERVICE
A copy of the foregoing Memorandum In Support of Jurisdiction has been mailed

this 31% day of January, 2007 to David King, Esq., 1200 West Third Street, Cleveland,

Jomn e/ ———

‘Assistant Prosecuting Attorney

Ohio 44113.
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.1-

CHRISTINE T. MCMONAGLE, J.:

- Defendant-appellant, Jakeena B_rown, appeals her conviction on two
~ counts of aggravated assault and one count of domestic violelj_ce'. For the reasons
that follow, we affirm in part, and reverse dnd remand in part.

Appellant was indic"ted by a Cuyahoga County Grand Jury on two counts
of felonious assault, counts one and two of the indictment. Cqunt ohe charged
appellant with knowingly causing serious physical harm to the victim, Kevin
Johnson, Coant two charged appellant with knowingly causing or attempting
to cause physical harm to Johnson by means of a deadly weapon or dangerous
ordnance, to-wit: a knife. Both felonious assault charges were second-degree
felonies. The third and final count of the indictment charged appellant with
domestic violence against Johnson, a misdemeanor of the first degree.

The case proceeded to a jury trial. At the conclusion of the State’s case-in-
chief, the defense made a Crim.R. 29 motion for acquittal as to all three counts. |
The motion was denied. Appellant presented evidence on her behalf; she
testified, and called her son and the investigating detective, Earl Brown. At the
conclusion of her case-in-chief, appellant renewed her Crim.R. 29 motion; the

meotion was again denied.
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.2-

The jury found appellant guilty of two counts of fourth-degree aggrévated
assault, inferior offenses of felonious assaﬁlt, and domestic violence; as indicted.
Appellant was sentenced to two years of community control sanctions.

At trial, Officer David DiMaria (“DiMaria”) testified that he and his
paitner, Officer Richard Rusnak (“Rusnak”), responded to Greenwich Avenue n
Cleveland after receiving a dispatch for an assault of a female. DiMaria
described seeing the victim, Johnson, flag down the officers aé they approached
Greenwich Avenue. As the officers got closer to Johnson, DiMaria observed that
Johnson was bleeding and holding his side. Rusnak called for medical assistance
while DiMaria inquired of Johnson, whom he described as “injured” and
“excited,” what happened. Johnson told Officer DiMaria that his girlfriend had
stabbed him. As Johnson explained to the officer what had happened to him, he
pointed up the st;eet to a red Blazer and indicated that his girlfriend was in the
vehicle. DiMaria testified that he observed a “one-inch slit” in Johnson’s
abdomen, and that Johnson had lost a lot of blood. |

While the officers were administering assistance to Johnson, the driver of
the red Blazer, later identified as appellant, drove to the area where Johnson
and the police were. Appellant exited the vehicle and told the officers that she
had called them because Johnson had damaged her truck. Both officers

described appellant as being angry over the situation. DiMaria testified that

Web20 WOUSE



.53-

appellant told him that Johnson broke the window to her truck, damaged the
bumper and allowed a dog to destroy her temporary license plates. Appellant
told the officer that, angry about Johnson’s actions, she “cut him.” Appellant
never told the officer that she accidentally injured Johnson. When questioned
as to what she cut him with, appellant told DiMaria that she used a knife. She
told DiMaria that the knife was located in the Blazer,

Johnson was transported by ambulance from the scene to the hospital,
where he was treated fof his wound and admitted overnight for observation and
pain control. His medical records were admitted into evidence at trial.

The officers were unable to 1ocafe the knife in the Blazer, but found a knife
with blood on it lying in the street in the area where the Blazer was originally
parked when the officers arrived on the scene. DiMaria described the knife as
a steak knife. The knife was admitted into evidence at trial.

The investigation into the incident revealed that appellant and Johnson,
girlfriend and boyfriend, were living together at the time of the incident, but
experiencing “relationship difficulties.” In particular, on the day of the offense,
the two had been arguing about Johnson’s employment status.

At trial, appellant admitted to fiéhting with Johnson, but characterized
the stabbing as an accident. Appellant testified that earlier in the day, while she

and Johnson had been arguing, Johnson angrily removed her temporary license

Wa626 BOLS7T




-4-

| plates from her Blazer and left the home they shared together. Appéﬂant
testified that she received a phone call from her cousin, who resided on
Greenwich Avenue, i'nformingh her that the temporary plates were at her honie.
Appellant exi)lained that in order to drive to her cousin’s house, she put a set of
old license plates on her Blazer. Appellant testified that she used a knife to put
the plates on her vehicle, because she did not have a screwdriver. Unbeknownst
to appellant, Johnson was at her cousin’s house.

When aprpellant arrived at her cousin’s house, she and Johnson resumed
arguing. Appellant testified that she reached into her pocket and took the knife
out, and that Johnson, upon séeing the knife, “ran up on” her and got stabbed.
Appellant explained that she had her eyes closed and was not even aware that
Johnson had been stabbed until the police informed her. Appellant testified
that after her encounter with Johnson, she drove around the block, summoned
someone to call the police , and then parked her vehicle down the street and
awaited their arrival. She explained that she was scared for her life and for the
safety of her children, who were in the vicinity.

Appellant denied that she told Officer DiMaria that she “cut” Johnson.
She testified that the police repeatedly asked her how deep she had cut Johnson,

and she repeatedly told them that she did not know what had happened.

#8626 ®BOLSS



5.
Similarly, appellant denied telling the police that they could find the knife in her
vehicle,

After finishing their investigation at the scene, the police went td the
hospital to obtain a formal statement from Johnsqn. Johnson admitted he
fought with appellant and damaged her car and expressed remorse for his
actions. He maintained, however, that appellant had stabbed him.

In her first assignment of error, appellant contends that the trial court
erred by allowing inadmissible testimohial statements of Johnson to be admitted
through DiMaria’s téstimbny. Specifically, appellant contends that the
statements violated the United States Supreme Court’s holding in Crawford v.
Washington (2004), 541 U.S. 36, 124 S.Ct. 1354,

Initially, we note that defense counsel did not object to the officer’s
testimony about Johnson’s statements and, thus, pursuant to Crim.R. 52, has
waived all but plain error. Plain error is an error or defect affecting a
substantial right. Crim R. 52(B). As will be explained below, the trial court did
not err by allowing the officer’s testimony as to Johnson's statements.

The Confrontation Clause of the S'ixth Amendment provides: “[iln all
criminal prosecutions, the accused shall énj oy theright *** to be confronted with
the witnesses against him.” In Crawford, supra, the United States Supreme

Court held that “testimonial” hearsay statements may only be admitted where

8626 WOLS9
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the witness is unavailable and where there_ was a prior opportunity to cross-

examine the witness: Id. at 68-69. Although the Court did not set forth a

comprehensive definition of “testimonial,” it did provide examples of the types -
of statements that belong to the “core class” of testimonial statements:

“extrajudicial statements *** contained in formalized testimonial materials, such

as affidavits, depositions, prior testimony, or confessions{;]” “statements that

were made under circumstances which would lead an objective witness

reasonably to believe that the statements would be available for use at a later

trial[;]” and “statements taken by police officers in the course of interrogations.”

Id. at 51-52. (Citations omitted.)

The Ninth District Court of Appeals recently addressed .the distinction
between testimonial and nontestimonial statementé in Akron v. Hutton, Summit
App. No. CA 22424, 2005-0Ohio-3300. In that case, the trial court allowed the
admission of statements made to the police by the defendant’s wife, the victim
in the case who was unavailable for trial. The court, in distinguishing Crawford,
relied on Fowler v. Indiana (2004), 809 N.E.2d 960, wherein an Indiana court of
appeals held that nontestimonial out-of-court statements may be admitted
without the defendant having an opportunity to cross-examine the witnegs if the'-r
statements fall within a hearsay exception, such as an excited utterance. In .

Fowler, the police questioned the victim of a domestic violence incident at the

W8626 MOLED
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scene, but the victim refused to testify at trial; the victim’s sta_temenfs were
édmi_tted at trial through an officer’s testimony. The Fowler court held that the
Vi¢tim’s étatements were nontestimonial excited utterances, subject to exception
from the hearsay rule.

On appeal, the Supreme Court of Indiana agreed with the court of appeals
that responses to initial inquiries at a erime scene are typically not testimonial.
Hammonv. Indiana (2005), 829 N.E.2d 444, 453. The court, howevef, disagreed
with the court of appeals’ holding that a statement that qualifies as an excited |
utterance is necessarily nontestimonial. Id. In disagreeing with the court of
appeals on this issue, the Supreme Coﬁrt of Indiana held that whether a
Statement from a declarant to a police officer is testimonial depends upon the
intent of the declarant in making the statement and the purpose f.or which the
police officer elicited the statement.— Id. at 457, If the declarant is making a
statement to the police with the intent that his or her statement will be used
against the defendant at trial, the statement is testimonial. Likewise, if the
police officer elicits the statement iﬁ order to obtain evidence in anticipation of
a potential criminal prosecution, the statement ig testimonial. Id.

On appeal, the United States Supreme Court held as follows:

“Statements are nontestimonial when made in the course of police

interrogation under circumstances objectively indicating that the primary
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purpose of the interrogation is to enable police assistance to meet an ongoing
emergency. They are testimonial when the circumstances objectivély indicate
that there 18 no such ongoing emergency, and that the primary purpose of the
interrogation is to establish or prove past events potentially relevant to later
crimiﬁal prosecution.” Davis v. Washington (2006), 126 S.Ct. 2266, 2273-2274.

Here, Johnson’s on-the-scene statement to DiMaria anid the officer’s
questions to Johnson were to meet an ongoing emergency. The initial call to
which the police were responding was for an assault on a female. Upon
approaching the area to which they were dispatched, however, the police officers
were flagged down by Johnson. The officers immediately noticed the amount of
blood on Johnson’s shirt and went to his aid. The officer’s questions, and
Johnson’s responses thereto, indicated that the primary purpose of the
interrogation was to enable the police to assist Johnson in an ongoing
emergency, not to establish or prove events potentially relevant to criminal
.prosecution. Therefore, these statements were nontestimonial and appropriately
admitted.

The statement taken from Johnson at the hospital, however, was
testimonial and should not have been admitted. That notwithstanding, we find

its admission harmless; it was not inconsistent with appellant’s testimony that

she and Johnson had fought, Johnson had damaged her vehicle, and she had
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stabbed Johnson. Appellant maintained that the stabbi_ng was accidental.
There was no testimony of Johnson’s opinion of whether appellant accidentaliy
or purposefully stabbed him.

Accordingly, appellant’s first assignment of error is overruled.

In her second , third and fourth assignments of error, appellaﬁt challenges
the sufficiency of the evidence. A Crim.R. 29 motion challenges the legal
sufficiency of the evidence. When a defendant challenges the sufficiency of the
evidence, he or she is arguing that the State presented inadequate evidence on
each element of the offense to sustain the verdict as a matter of law. Siate v.
Hawn’ (2000), 138 Ohio App.3d 449, 471, 741 N.E.2d 594.

“An appellate court’s function when reviewing the sufficiency of the
evidence to support a criminal conviction is to examine the evidence admitted at
trialto determine whether such evidence, if believed, would convince the average
mind of the defendant’s guilt beyond a reasonable doubt. The relevant inquiry
is whether, after viewing the evidence in a light most favorable to the

‘prosecution, any rational trier of fact could have found the essential elements of
the crime proven beyond a reasonable doubt.” State v. Jenks (1991), 61 Ohio
St.3d 259, 574 N.E.2d 492, at paragraph two of the syllabus.

In her second assignment of error, appellant contends that there was

insufficient evidence to support a finding that Johnson suffered serious physical
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harm. In her third assignment of error, appellant contends that there was
insufficient evidence that she possessed a deadly weapon.

R.C. 2903.12, governing aggravated assault, provides as follows:

“(A) No person, while under the influence of sudden passion orin .a sudden
fit of rage, either of which is brought on by serious provocation occasioned by the
vietim that is reasonably sufficient to incite the person into using deadly force,
shall knowingly:

“(1) Cause serious physical harm to another or to another's unborn;

“(2) Cause or attempt to cause physical harm to another or to another's
unborn by means of a deadly weapon or dangerous ordnance, as defined in
section 2923.11 of the Revised Code.”

R.C. 2901.01(5) defines serious physical harm to persons as any of the
following:

“la) Any mental illness or condition of such gravity as would normally
require hogpitalization or prolonged psychiatric treatment;

“(b) Any physical harm that carries a substantial risk of death;

“(e) Anyr physical harm that involves some permanént incapacity, whether
partial or total, or that involves some temporary, substantial incapacity;

“(d) Any physical harm that involves some permanent disfigurement or

that involves some temporary, serious disfigurement;
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“(e) Any physical harm that involves acute pain of such duration as to
result in substantial suffering or that involves any degree of prolonged or
intractable pain.”

Appellant argues that Johnson’s wound did not constitute serious physical
harm because, aside from the officers seeing blood and a one-inch slit, “no other
description of the harm caused [Johhson] was given.” App ellant also argues that
Johnson’s medical records, which were admitted into ev_"idence, “do-vei‘jr little to
shed light on the severity of the injury[,]” and “[t]hus, a reasonable person would
not find beyond a reasonable doubt that the injury was ‘of such gravity as would
normally require hospitalization.” We disagree.

The officers observed Johnson bleeding profusely and immediately acted
to obtain medical treatment for him. Officer DiMaria described the wound as an
one-inch slit in Johnson’s stomach. Further, Johnson was hospitalized for his
injury. While hospitalized, Johnson’s wound was treated and observed. |

This court has held that “[g]enerally, a trial court does not err in finding
serious physical harm where the evidence demonstrates the victim sustained
injuries necessitating medical treatment.” ‘State v. Scoit, Cuyahoga App. No.
81235, 2003-0Ohio-5374, quoting State v. Davis, Cuyahoga App. No. 81170, 2002-

Ohio-7068.
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We find that there was sufficient evidence in this case that Johnson’s
injury constituted serious physical harm. Appellant’s second assignment of error
1s overruled.

R.C. 2923.11(A) defines a deadly weapon as follows: “any instiument,
device, or thing capable of inflicting death, and designed or specially adapted for
use és a weapon, or possessed, carried, or used as a weapon.” The Committee
Comment to R.C. 2923.11(A) specifically mentions a knife as an eiample of a
deadly weapon.

Appellant’s injuries were caused by a steak knife. Ohio courts, including
this court, have held that a steak knife can constitute a deadly weapon. See, for
example, State v. Burrows (Feb. 11, 1988), Cuyahoga App. No. 54153; InreJ.R.,
Medina App. No. 04CA0066, 2005-Ohio-4090; State v. Knecht (Dec. 16, 1983),
Portage App. No. 1306.

Accordingly, appellant’s third assignment of error is overruled.

In her fourth assignment of error, appellant challenges the sufficiency of
the evidence as it relates to the domestic violence charge. In particular,
appellant argues that the domestic violence statute, contained‘ inR.C. 291 9.25,
violates the State’s Constitution because it grants a legal status to unmarried -

persons living as spouses. This issue has already been decided by this court.
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The issué of the constitutionélity of R.C. 2919.25 came about as a result
of the November 2004 approval of the Ohio constitutional amendment known as
Issue 1. Issue 1 amended the Ohio Constitution by defining marriage as follows:

“Only a union between one man and one womiah may be a marriage valid
in or recognized by this state and its political subdivisions. This state and its
political subdivisions shall not create or recogniée alegal status for relationships
of unmarried individuals that intgnds to approximate the design, qualities,
significance or effect of ﬁaﬂiage.” Section 11, Article XV, Ohio Constitution.

In State v. Burk, 164 Ohio App.3d 740, 2005-Ohio-6727, 843 N.E.2d 1254,
this court fourid that Ohio’s domestic violence statute is neither incompatible
with, nor unconstitutional in light of, Issue 1.  See, also, Cleveland v. Voies,
Cuyéhoga App. No. 86317, 2006-Ohio-815; State v. Douglas, Cuyahoga App. Nos.
86567 & 86568, 2006-0hio-2343. Further, the Fifth, Seventh, Ninth and Twelfth
Appellate Districts have also addressed this issue and found R.C. 2919.25
constitutional in light of Issue 1. See State v. Newell, Stark App. No.
2004CA00264, 2005-Ohio-2848; State v. Rexroad, Columbiana App. Nos. 05 CO
36, 05 CO 52, 2005-0Ohio-6790; State v. Nixon, 165 Ohio App. 3d 178, 2006-Ohior—
72, 845 N.E.2d b44; Szfazf_e v Carswell, Warren App. No. CA2005-04-047, 2005-
Ohio-6547. But, see, State v. Ward, Greene App. No. 2005-CA-75, 2006-Ohio-

1407, wherein the Second Appellate District reached the opposite conclusion.
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The issue is presently pending in the Supreme Court of Ohio, and unless and
until this court is reversed by the Supreﬁe Court, we follow our precedent.

Accordingly, appellant’s fourth assignment Qf error 1s overruled.

In her fifth assignment of error, appellant contends that her two
convictions for aggravated assault are allied offenses of similar import and
should have been merged into a single count. As there was no objection to the
convictions at the trial court level, appellant has waived all but plain error,
Pursuant to Crim.R. 52(B), as previously mentioned, plain error is an error or
defect affecting a substantial right. See, also, State v. Long (1978), 53 Ohio
St.2d 91, 372 N.E.2d 804,

Although both appellant and the State have briefed the issue of the
conviction on two counts of aggravated assault as implicating an analysis of
whether the offenses are allied offenses, we find that such an analysis is not
implicated. An allied offenses analysis is implicated only in a situation where
the conduct by a defendant could be construed to constitute two or moré offenses,
See R.C. 2941.25.

Here, however, appellant committed only one act of aggravated assault.
The indictment contained two separate cc_)ﬁnts of aggravated assault, each
alleging.a different means or method, but both refefring to a single act. Count

one charged appellant with knowingly causing serious physical harm to Johnson,
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and count two charged appellant with knowingly causing or attempting to cause
physical harm to Johnson by means of a deadly weapon or ordnance. There was
only one aggravated assault committed. As such, appellant’s conviction on both
counts of aggravated assault was improper and in violation of double jéo‘par‘d‘y
safeguards. Accordingly, we reverse and remand, and direct the trial court to
vacate both the finding of guilt and the sentence in one of the aggravated assault
convictions.
Appellant’s fifth assignment of error is sustained.
In her sixth assignment of error, appellant argues that she was denied the
effective assistance of counsel.
In order to demonstrate a claim of ineffective assistance of coumnsel,
appellant must show that her counsel deprived her of a fair trial. In particular,
| appellant must show that: (1) defense counsel’s performance at trial was
seriously flawed and deficient; and (2) the result of the trial would have been
different if defense counsel had provided proper representation at trial.
Strickland v. Washington (1984), 466 U.S. 668; State v. Brooks (1986), 25 Ghio
St.3d 144.
A presumption that a properly licensed attorney executes his or her duty
in an ethical and competent manner mﬁst be applied to any evaluation of a claim

of ineffective assistance of counsel. State v. Smith (1985), 17 Ohio St. 3d 98;
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Vaughn v, Maxwell (1965), 2 Ohio St. 2& 299. In addition, this court must accord
-deference to defense counsel’s strategic choices during trial and cannot examine
the strategic choices of counsel through hindsight. Sirickland, supra at 689.

As her first ground for her claim of ineffective assistance of counsel,
appellant cites the fact that her counsel did not object to Johnson’s on-the-scene
statements to the police.! As we already discussed, the statemeﬁts Johnson
made to the police were made in the course of police interrogation under
circumstances objectively indicating that the primary purpose of the
interrogation was to enable police assistance to meet an ongoing emergeﬁcy énd,
thus, were not testimonial. The statements were properly admitted, and defense
eounsel was not ineffective by not objecting to them.

Appellant’s next claim of ineffective assistance of counsel is that her
counsel failed to object to the convictions on the two counts of aggravated assault
és being allied offenses. Because we are directing the trial court to vacate one

of the aggravated assault convictions, this contention is moot.

, 'In response to this contention, the State argues, inconsistently with its response

to appellant’s first assignment of error, that counsel did object to the introduction of
Johnson’s statements. A review of the transcript , however, reveals that Officer
DiMaria primarily testified about Johnson’s statements, and no objection by defense
counsel was rendered. The two objections cited by the State were during the
investigating detective’s testimony and Officer Rusnak’s testimony.
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Appellant next contends that her counsel was ineffective by not
challenging the sufficiency of the evidence relative to the domestic violence
charge.? Again, as already mentioned, this court has ruled on the issue of the
constitutionality of Ohio’s domestic violence statue, and found it to be
constitutional. Counsel, therefore, was not ineffective by hot challenging the
statute.

As her final claim of ineffective assistance of counsel, appellant cites her
counsel’s failure to object to a remark made by the assistant prosgcuting
attorney in her opening statement. Specifically, the assistant prosecuting
attorney remaiked that Johnson “doesn’t want to be here[,]” and the jury would
hear his statements through the police. As previously discussed, Officer
DiMaria’s testimony about Johnson’s on-the-scene statements was permissible;
his unobjected to testimony about Johnson’s statements at the hospital did not
constitute plain error. Moreover, the assistant prosecuting attorney’s
statements would have been prejudicial, if at all, to the State, which had to
prosecute its case without its victim. Appellant’s contention of ineffective

agsistance based upon that remark is therefore without merit.

*Counsel did make a general Crim.R. 29 motion as to all the counts of the
indictment and, thus, preserved the issue for appeal. See State v. Plough (June 8,
2001), Portage App. No. 99-P-0029.
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Based upon the above discussion, appellant’s sixth assignment of error is
overruled.

In her seventh and final assignment of error, appellant argues that her
convictions were against the manifest weight of the evidence. We disagree.

State v. Martiﬁ (1983), 20 Ohio App. 3d 172, 485 N.E.2d 717, set forth the
following test to determine whether a conviction is against the manifest weight:

“The court, reviewing the entire record, weighs the evidence and all
reasonable inferences, considers the credibility of witnesses and determines
whether in resolving conflicts in the evidence, the jury clearl‘y lost its way and
created such a manifest miscarriage of justice that the conviction must be
reversed ***” Id. at 175.

The Supreme Court of Ohio recognized the test in State v. Thompkins
(1997), 78 Ohio St. 3d 380, 678 N.E.2d 541, wherein it stated:

“r % % Weight of the evidence concerns ‘the inclination of the greater
amount of credible evidence, offered in a trial, to support one side of the issue
rather than the other. Itindicates clearly to the jury that the party having the
burden of proof will be entitled to their verdict, if, on weighing the evidence in
their minds, they shall find the greater amount of credible evidence sustains the
issue which ig to be established before them.” Id. at 387, quoting Black’s Law

Dictionary (6 Ed.1990) at 1594.
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‘In this assignment of error, appellant maintains that the State failed to
- prove that she acted “knowingly,” an element required for a conviction on all
three counts. We disagree.

DiMaria described seeihg Johnson ﬂég down the police vehicle as the
police responded to a call of an assault of a female. DiMaria observed that
Johnson was bleeding and holding his side. Rusnak called for assistance while
DiMaria inquired of Johnson as to his apparent injury. Johnson, who Officer
DiMaria described as “injured” and “excited,” stated that his girlfriend had
stabbed him. As Johnson explained to DiMaria what had happened to him, he
pointed up the street to a red Blazer and indicated that his girlfriend, appellant,
was 1n the ‘{ehicle. DiMaria testified that he observed a “one-inch élit” on
Jolinson’s abdomen, and that Johnson had lost a lot of blood.

While the officers v‘vefe administering assistance to Johnson, appellant
drove her red Blazer to the area where Johnson and the police were. Appellant
exited the vehicle, and angrily told the officers that she had caﬂed them because
Johnson had damaged her truck. DiMaria testified that appellant told him that
Johnson had broken the window to her truck, damaged the bumper and allowed
a dog to destroy her temporary license plates. Appellant told the officer that,
angry about Johnson’s actions, she “cut” him. Appellant never told the police

that she accidentally injured Johnson. When questioned as to what she cut him
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with, appellant told DiMaria that she used a knife and that it was located in her
Blazer. Although the knife was not recovered from the Blazer, it was found in
the area where the Blazer was parked when the officers initially arrived on the
seene.

Appellant’s recount of the events differs, however. According to appellant,
she had the knife because she had used it to put licenise plates on her vehicle,
because she did not have a screwdriver. She claimed that when she received the
call from her cousin informing her that the plates were at her house, she did not
know that Johnson was at her cousin’s house. Nonetheless, appellant admitted
that upon arriving at her cousin’s house, she and Johnson resumed arguing.
According to appellant, she reached into her pocket and took out the knife, and
Johnson, upon seeing the knife, “ran up on” her and got stabbed. Appellant
testified that as Johnson “ran up” on her, she had her eyes closed and was not
even aware that he had been stabbed until the police informed her.

Appellant denied that she told the police that she “cut” Johnson. She
testified that the police repeatedly asked her how deep she had cut Johnson, and
she repéatedly told them that she did not know what had happened. Similarly,
appellant denied telling the police that they could find the knife in her vehicle.

Appellant essentially argues that her recitation of the events 1s more

credible than the officer’s testimony. Deference, however, must be given to the
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determinations of the finders of fact, as they are in the best position to observe
the witnesses and their demeanor. State v. Antill (1964), 176 Ohio St. 61. To
that end, only where the finders of fact “clearly lost [their] way and created such
a nia’nifestk miscarriage of justice” will we reverse the conviction and grant a new
trial. Thomipkins, supra at 387.

Upon review of the record, we cannot find that the jury clearly lost its way
g0 as to create a manifest miscarriage of justice. We therefore overrule
appellant’s seventh assignment of error.

Judgment affirmed in part, reversed in part, and remanded to the lower
court for further proceedings consistent with this opinion.

It is ordered that appellee and appellant equally share the costs herein
taxed.

The court finds there were reasoﬁable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the
common pleas court to carry this judgment into execution. The defendant's
conviction having been affirmed, any bail pending appeal is terminated. Case

remanded to the trial court for execution of sentence.
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A certified copy of this entry shall constitute the mandate pursuant to

COLLEEN CONWAY COONEY, P.J., and
ANTHONY 0. CALABRESE, JR., J., CONCUR
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