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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR
GREAT GENERAL INTEREST AND INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION '

This case is a case of first impression and its importance should be established early on.
Beside the fact that this issue has never been before the courts in Ohio is the fact that General
Motors (“G.M.”) has changed its accounting procedures and the potential impact of this would
affect tens of thousands of injured workers. Couple with this the ability of other self-insuring
employers to follow suit and the impact could easily reach hundreds of thousands of inj'itzred
workers throughout Ohio. Thus, this issue has far-reaching implications that may well work
their way through the courts only to further clog the already heavy-ladened docket of this Court.
This Court should agree to hear this issuc due to the great importance it has on injured workers in
Ohio. The ﬁnderlying court of appeals decision creates a slippery slope from which many
fawsuits may emanate. It would also be more expeditious to have a final decision issue now
from this Court, rather than just waiting for the next aggrieved party to initiate its claim in the
court of appeals and be entitled to an appeal of right. Remember that appellees sought to initiate
this action in the common pleas court.

The next issue is that the court of appeals seems to be willing to indicate that appellants’ |
argument is some “novel” approach when dealing with this issue. What was not mentioned was
the fact that this “novel” approach was, in fact, G.M.’s prior policy and had been in effect and
working fine for years prior to the change they instituted from which this hydra raises its
unseemly head. The effect of this would be to permit self-insuring employers to be able to
change their accounting methodologies with no ensuing ability to be regulated by the very

agencies that were put in place to do so.



Ohioans have a constitutionally protected right under Article II Section 35 of the Ohio
Constitution to have laws enacted to ... provide compensation ... to workmen ... for ..,
injuries... occasioned in the course of such workmen’s employment... Section 4123 of the
Ohio Revised Code was enacted to do just that. It was a trade-off for allowing employers not to
be sued at comrnbn law for workplace injuries. Thus, pursuant to Section 4123.56 (A), disabled
workers in Ohio have the right to be compensated for their workplace injuries. This does not
include, as the decision from the court of appeals would cause, that disabled workers will now
have an additional burden placed upon them in the form of having to chase monies that may
ultimately never be paid to them. There can be no doubt that , on page 10 of its opinion, the
court of appeals erroneously assumes that injured workers will receive the exact amount of their
entitled disability payments back from various taxing authorities. Nothing could be further from

the truth, The time constraints in this case alone would indicate that Stephan, upon receiving his

 first valid unfavorable decision from the court of appeals, would now be barred from applying | |

for or receiving any refunds due to LR.S. regulations which prohibit filing an amended return
beyond three (3) years from the initial filing date.

As noted, the governing statute for payment of témporary total disability benefits is R.C. -
4123.56(A). And, the General Assembly made particular provisions for offséts of sickness and
accident payments within the purviews of R.C. 4123.56(A). Specifically, the statute provides:

“Offset of the compensation shall be made only upon the prior order of the bureau or
industrial commission or agreement of the claimant.”

No document has ever been presented by which the claimant in this case has agreed to the type
of offset sought by appellee. The only order by the commission is the one questioned by
appellee. Remember, the General Assembly squarely left the offset provisions within the

commission’s purview and discretion. Yet, the court of appeals refused to even address this

o



issue although squarely before it. Instead, they make an attempt to address a “fictitious double
recovery” which has never been demonstrated, only alleged by appellee. As if that were not
enough, appellee is asking this Court to remove the authority granted to the commission and to
act as a pseudo, super-commission, in effect.

Once again, disabled workers have a constitutionally protected right to have replacement
wages timely paid to them as a result of their workplace injuries. Nowhere is it mentioned in
any statute nor would any reasonable person presume that an injured worker may have to wait
months, even years, to receive benefits for a validly determined workplace injury. And no court
has yet addressed the situation in which an individual’s particular tax situation would not warrant
a return of any withheld taxes by an employer. Thus, the substantial constitutional question is
obvious in this case as well as the public or great general interest inasmuch as this would

potentially touch every working man and woman in Chio.

STATEMENT OF THE CASE AND FACTS

This is a workers’ compensation case arising as a mandamus action in the Court of
Commons Pleas, Franklin County, Ohio. Appellee, General Motors Corporation (hereinafter
“GM™), contends that Appellant, Industrial Commission of Ohio (hereinafter “Commission™),
abused its discretion by ordering GM to pay its employee and co-appellant, Chester L. Stephan
(hereinafter “Stephan”), temporary total disability benefits as calculated on a “net” benefit
basis, without any improper, superimposed deductions for taxes, |

As a prelude to the underlying facts in this case, let it be clear that the central issue does

not revolve around any obligations, supposed or otherwise, as they may relate to federal, state,



and/or city taxes. It must be remembered that this is a workers’ compensation case. It must also
be noted that workers’ compensation benefits are not taxable income. |

On October 5, 1998, Stephan injured himself arising out of and while in the course of his
employment for GM. Stephan filed for workers’ compensation benefits on October 10, 1998.
While waiting for GM to respond to his application, Stephan also filed for Sickness & Accident
Benefits (hereinafter “S & A”) on October 27, 1998, and clearly noted on this application that his

disability was caused by his work for GM.  After initially rejecting Stephan’s claim on

e

November 16, 1998, GM subsequently approved it in early 1999. By its order mailed March 31,
2000 (from a hearing held before it on January 6, 2000), the Industrial Commission found that
Stephan was disabled from work due to his work-related injury for sixteen and six-sevenths (16
6/7) weeks and noted the correcf weekly amount of benefits due. There is no dispute over this
matter. What is at issue is how GM handled the payments for these periods.

Prior to Stephan’s injury, G.M. decided to change their accounﬁﬁg methods for disputed
work-place injuries. For the lengthy period prior to this “new” accounting method, G.M. had
previously made what it termed “disability advances”, From these, pursuant to the
requirements of the various taxing authorities, G.M. pmpérly withheld taxes, but did not send
the amounté to the taxing authorities until a final determination on coﬁlpensability was made.
Put another way, G.M. had a long-standing bookkeeping method of withholding potential
income taxes from sickness & accident benefits and placing them in “escrow” until the
compensability of the claim was final. If the injury was determined to be a valid workers®
compensation claim, then the withholdings were paid to the injured worker. However, if the

injury was found not to be compensable under workers’ compensation, then G.M. would pay the



withholdings to the proper taxing authorities. This method stood the test of time and was never
challenged by the various taxing authorities.

What should be the first glaring “red flag” for this honorable Court is why should G.M.
be allowed to indiscriminately change their accounting methods and place an impermissible
burden on the already injured backs of its workers. To reiterate, G.M.’s “new accounting
method” was to pay disputed workers’ compensation claims under its sickness & accident policy
and then to send withholdings to the various taxing authorities with the ensuing sickness &
accident checks. This would leave the injured workers to attempt to seek some “supposed
refund” from those same authorities if the injuries were later deemed compensable. To date,
G.M. has offered absolutely no reason for its changed bookkeeping procedures.

Upon receiving the commission’s decision, Appellee filed a mandamus action in the
Franklin County Common Pleas Court. After a series of decisions which were reviewed by the
court of appeals, the matter was sent back to the new acting judge, Judge Reece, for a decision.
Judge Reece denied appellee’s writ and reasoned that a liberal construction of R.C. 4123.56(A),
as is mandated by R.C. 4123.95 would validate the commission’s ruling. G.M. appealed
wherein the court of appeals rendered its Decision in December of 2006 granting appellee’s writ -

of mandamus. It is from this decision that appellants seek redress from this honorable Court.

Proposition of Law # 1:

The Industrial Commission of Ohio did not abuse its discretion
by ordering GM to pay the full amount of temporary total disability
benefits due without any unlawfully superimposed deductions.

It is well-settled under Ohio Law that the extraordinary remedy in the form of a writ of

mandamus will not be issued from a determination of the Commission unless the Relator



establishes tilat' there is a clear legal right to the relief sought and that the Commission has a clear
legal duty to provide such relief. State ex rel. Pressley v. Indus. Comm (1967), 11 Ohio St2d ‘
141. The Relator has the burden of proof in this regard. State ex rel. Rouch v. Eagle Tool and
Machine Company (1986), 26 Ohio St.3d 197, 198. A clear legal right to a writ of mandamus
exists where the Relator shows that the Commission abused its discretion by entering an order
which is not supported by any evidence in the record. State ex rel. Elliott v. Indus. Comm.
(1986), 26 Ohio St.3d 76. In an action in mandamus, an order of the commission will be upheld
absent a finding that the commission abused its discretion, and no abuse of discretion will be
found if there is “some evidence” to support the decision. State ex rel. Stephenson v. Indus.
Comm. (1987), 31 Ohiq St.3d 167, 170; State ex rel. Burley v. Coil Packaging, Inc. (1987), 31
Ohio St. 18, 20. |

In Elliott, the Supreme Court stated, “[I]t must be assumed, absent evidence to _the
contrary, that the Commission acted in good faith and properly performed its function m o
reviéwing the evidence before it.” Elliott, supra, at 79. See, also, State ex rel. Gerspacher v.
Coffinberry (1952), 157 Ohio St. 32. Also,in State ex rel. Brady v. Indus. Comm. (1986), 28
Ohio St.3d 241, 242, the Supreme Court statgd, “.. .becausc-decisions that come to us from the
Commission have a presumption of regularity..., [this Court] will not compel the Comrhission to
specifically and expressly disprove every potential basis for compensation, either real or |
imagined, beforc [this Court] allow[s] a Commission decision to stand.” |

Thus, the Court may not usurp the discretionary function vested with the Commission -
where the Commission has exercised its discretion soundly and within legal bounds. State ex rel.
Goodyear Tire & Rubber Co. v. Indus. Comm. (1974), 38 Ohio St.2d 57. The Supreme Court

has defined abuse of discretion as follows: “An abuse of discretion implies not merely error in




judgment, but perversity of will, passion, prejudice, partiality or moral delinquency. Anabuse of
discretion will be found only where there exists no evidence upon which the Commission coﬁld
have based its decision.” State ex rel. Commercial Lovelace Motor Freight, Inc. v. Lancaster
(1986), 22 Ohio St.3d 191, 193.

As noted from the commission’s order, GM was ordered to pay the amount of benefits
calculated to be payable to Stephan. Turning to the relevant workers’ compensation statutes at
hand, we look firstto R.C. 4123.95 which states,

“Sections 4123.01 to 4123.94, inclusive, of the Revised Code shall be liberally
construed in favor of employees and the dependants of deceased employees.”

The governing statute for payment of temporary total disability benefits is R.C. 4123.56(A).
And, the General Assembly made particular provisions for offsets of sickness and accident
payménts within the purviews of R.C. 4123.56(A). Specifically, the statute provides:

“Offset of the compensation shall be made only upon the prior order of the bureau or
industrial commission or agreement of the claimant.”

No document has ever been presented by which the claimant in this case has agreed to the type
of offset sought by Appellee. The only order by the commission is the one questioned by
Appellee. Remember, the General Assemt_aly squarely leﬁ the offset provisions within the
commission’s purview and discretion. Appellee is asking this Court to remove the authority
granted to the commission and to act as a pseudo, super-commission, in effect.

This ﬁodd clearly violate the mandates set forth by the Supreme Court. R.C.
4123.56(A) is a plain and unambiguous statute. As the Supreme Court recently reaffirmed that
“[w]here the language of a statute is plain and unambiguous and conveys a clear and definite
meaning there is no occasion for * * * [resort] to rules of statutory interpretation. State ex rel.

Crossett Co., Inc. v. Conrad (2000), 87 Ohio St.3d 467, 471. The Court went on to state that an




unambiguous statute is to be applied, not interpreted. Following this precedent, Appellee’s

argument must be rejected.

To add insult to injury, GM contends that somehow an additional onerous burden should - -

now be placed on Stephan’s back by seeking to have this Court impose a heretofore yet unheard
of “requirement” that Sféphan seek to recover his valid workers’ compensation benefits from
the Internal Revenue Service. There is absolutely no basis for this contention to be found
anywhere in the workers’ compensation statute. If the General Assembly did not require this,
surely GM should be precluded from petitioning this Court to somehow impose such a
requirement which would have the effect of re-writing the statute. Clearly, this is impermissibl-e.

Further, there is nothing in the record whatever that would indicate that Stephan would
receive the equivalent amount of benefits due from the Internal Revenue Service. Appellee has
made the assertion that Stephan would be entitled to a return of monies (arguably in the amount
that the commission found he was shorted), although no offer of proof has been made in this
regard other than pure speculation. Yet, one needs only look to the four corners of the document
to note that nowhere on the form does it indicate how much monies were withheld from federal
taxes! There were also no amounts listed in the state and local taxes withheld. Should Stephan -
file an amended return with this document, it could very easily result in an audit. Besides trying
to force Stephan to wait well past the required time to receive his workers’ compensation
benefits, GM is really trying to purport that it is reasonable, given the workers’ compensation
statute, that he should also be forced to forego the expense of filing an amended return and the
possibility of further costs associated with an audit. Indeed, GM’s assertion that Stephan claim
his monies from the Internal Revenue Service would violate the timely payment requirement

contained within R.C. 4123.511(H).



GM has admitted that this is a new venture on their part. They note that there was a
previous system identified as GMDA that correctly dealt with monies payable under these
circumstances. They may have been wise to have kept that system in place.

A specific statutory proscription is in place for handling payments as in the instant case.
The statute is unambiguous and therefore not open to interpretation. Simply put, the statute says
what it says. And the relevant portion of the statute vests the power regarding offsets of
compensation to the commission itself. The commission has spoken through its order and there
is no statutory violation in the same. Everyone agrees that workers’ compensation benefits are
non-taxable income. The workers’ compensation act also sets forth the exact procedures for
obtaining compensation for work-related injuries and the time frames associated with the same.
Any attempt to change this statutory framework must fail, as would any attempt to place an
additional burden on injured workers to seek their just compensation from someone other than
those set forth in the workers’ compensation statute. If GM chooses to érroneously withhold
monies by mistakenly believing they have the right to do so does not change the specific
statutory mandates set forth by the General Assembly. GM should be precluded from seeking
redress for _their perception of what they belie\_re the statute should say. The statutory mandates
are to be followed. There is no need to attempt to confuse wholly unrelated issues (tax refunds,
etc.) with the clear language of the workers’ compensation law.

What ﬁo one has addressed, including the court of appeals, is what happens if no refund
is issued due to the various tax situations of the various individuals involved. Should these
individuals somehow be denied their right to have timely benefits paid to them as a result of a

legitimate workplace injury or should they be forced, as the court of appeals decision will now



allow, to have to prove their entitlement to such benefits a second time (this time to the IRS and
various other taxing authorities)?

GM chose to pay S & A benefits from which they withheld taxes. Contrary to
Appellee’s contentions about their various obligation(s) to withhold taxes from these benefits, let
it be clear that is not the issue in this case and its sole purpose seems to be to obfuscate the
actual issue before this honorable Court. To reiterate, workers’ compensation benefits are not
taxable. GM’s election to withhold taxes from benefits it deemed to be “substitute” workers’
compensation benefits was of its own doing. They now seem willing to place some affirmative
onus on Stephan to “chase” monies that were propetly payable when so ordered by the
commission. GM'’s desire to change their accounting procedures cannot be allowed to
impermissibly interfere with injured workers’ vested rights to timely receive compensation
benefits determined by the agencies empowered with making this determination. GM’s
~ problems are a result of their own doing and the courts of Ohio should not be the vehicle théy '

use to abrogate the time-honored salient law which has stood for years in Ohio.
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CONCLUSION

The circumstances surrounding this case and its great importance to the citizens of 01']10 P

should be readily apparent. This is a case of first impression and any discrepancies should be
dealt with by the highest Court in the State. The far-reaching implications to the public have
been noted. Great general interest in the fair application of constitutionally protected workers’
compensation benefits have been set forth. The court of appeals decision failed to address these
issues and incorrectly determined others. These are issues ripe for this honorable Court £0
decide.

WHEREFORE, Chester Stephan, by and through counsel, respectfully requests that this

Court accept jurisdiction over this mandamus action and agree to hear the same.

Respectfully submitted,

Stephen E. Mindzak (0058477)
Stephen E. Mindzak Law Offices, LLC
51 North High Street

Suite 888

Columbus, Ohio 43215

614 /221-1125 (phone)

614 / 221-7377 (facsimile)

Counsel for Appellant,
Chester L. Stephan
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Memorandum in Support
of Jurisdiction of Appellant, Chester Stephen was mailed to the parties listed below by regular

- U.S. Mail, postage prepaid, this 2™ day of February, 2007.

F. Daniel Balmert, Esq. (0013809)

Bradley K. Sinnott, Esq. (0034480}

VORYS, SATER, SEYMOUR AND PEASE, L.L.P.
52 East Gay Street

Columbus, Ohio 43216-1008

Stephen D. Plymale, Esq. (0033013)
Assistant Attorney General
Workers® Compensation Section
150 East Gay Street — 22™ Floor
Columbus, Ohio 43215

Stepheff E. Mindzak (0058477)
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[Cite as State ex rel. Gen. Motors Corp, v. Indus. Comm., 2006-Ohio-6736.]

IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

State ex rel, General Motors Corporation,
Appellant,

V. : No. 06AP-373 .
(C.P.C. No. COCVH-11-10211)

Industrial Commission of Ohio et al.,
(REGULAR CALENDAR)

Appellees.

OPINION

‘Rendered on De_cember 19, 2006

Vorys, Safer, Seymour and Pease LLP, Bradley K. Sinnott
and F. Danief Balmert, for appellant.

Jim Petro, Attorney General, and Stephen D. Plymafe, for
appellee Industrial Commission of Ohio. =

Stephen E. Mindzak Law Offces and Sfephen E. Mmdzak
for appellee Chester Stephan.

APPEAL from the Franklin County Court of Common Pleas.
TRAVIS, J.

{1} This is an appeal from a judgment of the Franklin County Court of Common

Pleas which denied an application for a writ of mandamus. The appeal involves the

proper application of certain provisions of the Ohio Workers' Compensation Act.



No. O0BAP-373

{12} The material facts of this case are not in dispute. Appellant, Ge
Motors Corporation, is a self-insured employer. Appellant employed Chester Stephap._
On October 10, 1998, appellee, Stephan, filed an application for workers' compénsatibn
benefits. Stephan claimed that, on October 5, 1998, while performing his job, he had
herniated a disc in his back. On October 16, 1998, appellant declined to certify the
applicatioh while appellant investigated to determine whether Stephan's back problem
was work-related. While appellant conducted its investigation, Stephan applied for Wage |
replacement benefits under a nonoccupational sickness and accident insurance program
funded by appellant, General Motors. Under that program, appellant paid Stephan
$7,091.30 in insurance benefits during a period of 16 weeks and six days that he was not.

at work: October 6, 1998 to January 30, 1999. The wage replacement insuranéé

payments were made while Stephan's application for workers' compéngfétion beneﬁfé
pending before the Ohio VBureau of .Workers' .Compensat'ion. A poﬁioh of the insUra_nc’e -
benefits was sent directly to Stephan while taxes were withheld and sent to the
appropriate taxing authority.”

{1{3} In the past, appellant had withheld potential income tax, but did not sul__;mit"i:

to the taxing authorities until it wés determined whether the benefits paid qualiﬁé
workers' cpmp.ensation or insurance benefits. At the time of this event appeilant ad
altered bookkeeping procedures so that amounts withheld for taxes for payments Qnde
the nonoccupational insurance program immediately were sent to the taxmg authoritle

as with any other wage withholding payment. Under appeliants revised bookkeeping,___ 8

! Every employer who pays wages must deduct and withhold for taxes. Section 3402(a)(1), Title '26 '
U.S.Code. The term "wages” includes employer-funded wage replacement insurance beneﬁts us..
Treasury Reg. 1.105-1(b); 31.3401(a)-1(b)(8). Ohio law also includes insurance benefits as income subject

to withholding. R.C. 5747.01; and §747.06. This is undisputed by the parties. ‘
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when insurance benefits are later determined to be workers' compensation and _therefdi'é;
nontaxable, the employee has the right and the responsibility to file a request with the
taxing authority for a refund of his or her taxes. |

{914} In February 1999, after investigating 'Stephan's claim, appellant notified the
commission that it would voluntarily recognize the injury as work-related. As a work-

related injury, Stephan was entitled to $541 per week for temporary total disability

A
s
e

("TTD"), a total of $9,119.71. Because Stephan was entitled by law to $9,119.71 in
workers' compensation benefits, and that amount exceeded the amount paid to Stephan
under the employer funded, nonoccupational insurance policy, appellant was required to
pay Stephan the difference between the amount paid by insurance, including that which
was withheld for taxes, and the amount to which he was entitled under workers'

compensation law, a total of $2,028.41," R.C. 4123.56(A).2

{5} On May 7, 1999, Stephén sought additional compensation from the ;
Industrial Commission. Stephan claimed that because GM withheld abproximately $1,189
in taxes from the $7,091.30 generated under the nonoccupational insurance policy, GM's
payment of $2,028.41 was not full compensation for his injury. Stephan sought an order g :

from the commission requiring appellant to pay him an additionalr__$'1i 189. A dis’tr,igt:_,:

hearing officer ('"DHO") agreed that the wage replacement insurance benefits appelté’ﬁ;t'--.
had already paid to Stephan could offset the total amount owed for TTD. However, the :
DHO reasoned that because Stephan was entitled to $9,119.71 in TTD compensation E

benefits as computed by statute, he was éntitled to that sum as a "net" or "take hom’é“”‘,"‘,_-'T;;":“'?"f(t o

2 Although the trial court found a discrepancy between the amounts withhald for taxes reported by GM and
those claimed by Stephan and the commission, a discrepancy, if any, is imelevant to the resolution of the .
issue on appeal. If there are computation errors, they are subject to the factfinding process at the

administrative level. o
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amount without regard to any taxes that had been withheld and paid to the taxing

authority. The DHO ordered appellant to pay Stephan the amount that had been withheld

on his behalf for taxes in addition to the total amount paid directlyrto Stephan under the
nonoccupational insurance policy.

{96} General Motors appealed the DHO's decision. A hearing was conducted on
Septembe'r 20, 1998 before a staff hearing officer ("SHO"). The SHO vacated the DHO's <
decision. The SHO noted that, under R.C. 4123.56(A), TTD "shall be paid only to the ”
extent by which the payment or payments exceeds the amount of the nonoccupational
insurance or program paid or payable." The SHO concluded that appeliant had paid the

correct amount to Stephan.

{97} Stephan appealed the SHO's decision to the commission. Following a

hearing conductéd March 1, 2000, the commission vacated the SH__O'S decision. The' *~ = -

.commission held that undér R.C. 4123.56, appellant could not claim an offset for taxes
withheld on Stephan's behalf and Stephan was entitled to a net total of $9,119.71.

{18} Appellant filed an original action in mandamus in the trial court below and
argued that the commission erroneously interpreted R.C. 4123.56. The mandamus actic:;n.___ A. |

sought an order compelling the commission to offset those workers' compensati'd;h‘_ o

benefits due to Stephan by the total amount pald out under a nonoccupational sicknégsji?";';:,
* and accident insurance policy paidrfor by appellant, including the taxes withheld.

{19} By decision and entry rendered on June 30, 2003, the trial court found in~

favor of appellant and granted the writ. Although signed on June 30, 2003, the decision

By &



No. 0BAP-373

and entry was not file-stamped in the clerk of court's office until the next day, iju:. 003
one day after the trial judge had left the trial bench.® | B :

{910} Stephan and the commission appealed to this court. See State ex fe!.
General Motors Corp. v. Indus. Comm., 159 Ohio App.3d 644, 2005-Ohio-356.4 On
February 9, 2005, in a split decision, this court reversed the judgment of the trial court on
procedurai grounds. A majority of the panel concluded that although the origipal trial .
judge had signed the decision and entry before leaving office, because the signed entry
was hot file-stamped in the clerk of courts until the next day, the ruling was void. The
case was remanded to the trial court for further proceedings. The panel did not reach the
merits of the decision authored by the original trial judge.

{11} Upon remand, Judge Reece reviewed the ﬁle reached the 0pp03|te"

ol

conclusion from that of. Judge Sadler and denied the writ. The trial court he _ he

standard of review of the commission order interpreting R.C: 4123.56 was for anabuse of
discretion. The court held the statute must be construed liberally in favor of the employee
and that the commission did not abuse its discretion in interpreting R.C. 4123.56(A).
Appellah_t, General Motors, timely appealed from that judgment.
{12} Appeliant raisee a single assignmeﬁt of error: |
The trial court erred as a matter of law when it declined to
* issue a writ of mandamus ordering the Industrial Commission

to comply with R.C. 4123.56(A) and fo offset Mr. Stephan's
workers' compensation benefits by the total amount of

3 Judge Sadler, the assigned trial judge, was elected to the court of appeals and left the trial bench effectlve '
midnight on July 30, 2003. She assumed her duties as an appellate judge on July 1, 2003 and the case was -
transfetred to the docket of Judge Reece of that court. Subsequently, Judge Reece denied. a motion for

reI:ef from judgment under Civ.R. 60(B). '

* The original appeals were consolidated and were taken from the judgment granting the requested writ and
from the denial of the motion for relief from judgment.
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disability insurance benefits General Motors paid for the same
wage loss from the same injury to the same person.

| {13} Under R.C. 2731.01, "[m]andamus is a writ, issued in the name of the State"?_ :
fo an inferior tribunal * * * commanding the performance of an act which the law specially
enjoins as a duly resulting from an office, trust, or station." To be entitled to a writ of
mandamus, a relator must establish a clear legal right to the writ and that the inferior
tribunal, the Industrial Commission in this case, had a duty to provide the reliefzsoug'ht.
Stafe ex rel. Pressley v. Indus. Comm. (1967), 11 Ohio St.2d 141. Mandamus will not
issue if the relator has an adequate remedy at law. Therefore, we first must determine
whether appellant has an adequate remedy at law.
{414} An adequate femedy at law includes the right of appeal. Under Chapferf

4123 of the Revised Code, either the claimant or the employer may appeal to the court of _

common pleas from an order of the commission made under dlwsmn (E) of RC
4123.511 in any case involving injury or occupational disease. R.C. 4123.512(A). The

right of appeal provided by R.C. 4123512 is limited to the question of whether the
claimant is entitled to participate in the workers' compensation fund, Afrafes v. Lorain_;,_- '

(1992), 63 Ohio St.3d 22. Where causation is not an issue, there is no right of appeal-aﬁ‘d' '

mandamus is the proper remedy. State ex rel. Ross v. Indus. Comm. (1999), 840

St.3d 364. Because this case does not involve a question of the CIaimant's'rig'ht fo

participate in the fund, neither the employer nor the employee has a right of appeal fr -

the commission's decision in question. Appellant has no adequate remedy at law and .
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mandamus was the proper remedy to test the validity of the commission order ir
court.’

{915} At the outset, we must determine the standard of review in this casé. :':édfh
the commission and Stephan argued in the frial court and now on appeal that the

standard of review of actions taken by the commission is for an abuse of discrétion.

il
3

Appellees‘ contend that because there is some evidence to support the congnjissi()n

ruling, the commission's discretion should not be disturbed. o
{f16} On remand, following the first appeal, the trial court agreed with appellees

and reviewed the commission order for an abuse of discretion. "The central issue herein

is whether the Commission abused its discretion in ordering General Motors" [to pay

Stephan the amount originally withheld for Stephan's taxes.] (Trial court decisi;;ij-
The trial court found that R.C. 4123.56(A) did not specify whether the'--setofrﬂgv@ """
gross amount paid to and‘:on behalf of the claimant or simply the net amount recelved,__by |
the employee from the employer. Therefore, the court reasoned that the statutory

construction employed by the commission was not an abuse of the commission's

discretion.

1" If this case involved a factuai determination by the commfséf;j'
appellees and the trial court would be correct. The standard of review. would warran
issuance of a writ of mandamus only upon a showing that the commission abu 7
discretion in making those factual findings. See State ex rel. Rouch v. EagleTpgf"é' “
Machine Co. (1986), 26 Ohio St3d 197, 198, fn.1. However, that standard ‘is n

applicable where the commission does not determine facts.

% pursuant to R.C. 2731.02, the Supreme Court of Ohio, the Chio Court of Appeals and the common pleas
courts of this state have jurisdiction over actions in mandamus

1,
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This court has held that *™* * * 'the determination of disputed
factual situations is within the final jurisdiction of the Industrial
Commission, and subject to correction by action in
mandamus only upon a showing of abuse of discretion.” Stafe
ex rel. Haines v. Indus. Comm. (1972), 29 Ohio St. 2d 15, 16.

* * * However, that standard of review is not relevant here
since the commission made no factual determination * * *.

State ex rel. Zifo v. Indus. Comm. (1980), 64 Ohio St.2d 53, at 55. (Emphasis supplied.)
{118} Here, the commission did not make a factual determination; instead, the
commission interpreted a statute enacted by the General Assembly. Interpretation of a‘
statute involves a question of law, not fact. Accordingly, our review is de novo.
{919} R.C. 4123.56(A) provides, in pertinent part, that;

Except as provided in division (D} of this section, in the case

of temporary disability, an employee shall receive sixty-six

and two-thirds per cent of the employee’s average weekly.

wage so long as such disability is tofal, not to exceed a
maximum amount of weekly compensation which is equalto =~
the statewide average weekly wage as defined in division (C) =
of section 412362 of the Revised Code * * *,

That section further provides that "compensation paid under this section * * * shall be paid
only to the extent by which the payment or payments exceeds the amount of
nonocciupational insurance or program paid or payable." It is undisputed that appellant
paid for a nonoccupational sickness and accident insurance program. It is also
undi'sputet_j that the funds paid directly to Stephan and withheld on his behalf :f'cj_r‘taxes

came exclusively from that nonoccupational insurance program.

{920} As written, the statute cleaﬂy p’rovides that the setoff is based upon the
amount "paid or payable” by the employer. [t is true that the statute does not 'é—rﬁ;ﬁl'oy the
words “net" or "net amount after taxes" or "received or receivable." However, that does

not render the words "paid or payable" ambiguous. Had the Genera! AssemBly inténded

s
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that only the amount received after taxes could‘ be _oonsidered a setoff, the s,tatii
have been so written. As a court, we are not empowered to supstitute "redéfﬂ;e_ d
“receivable" for the statutory terms "paid" and “payable," or write into the statufe Iaﬁguagé
that would limit the setoff to the amount received by the employee. That is a matter for
the General Assembly, not for a court through the vehicle of statutory construction.®

{1121} We find that the language of R.C. 4123.56(A)} is clear and unambigyp_us..__ A,
setoff is available for funds "paid or payable." There is no need for statutory coﬁ‘s‘tr”dc.tion |
of a clear and unambiguous statute. The fact that R.C. 4123.95 requires that sections
4123.01 to 4123.94 be liberally construed in favor of employees cannot justify recovery of

more than a statute plainly states is recoverable as compensation. Sfafe. ex.ref._

Pittsburgh & Conneaut Dock Co, v. Indus. Comm 160 Ohio App.3d 741, 2005
2206, appeal dismissed, 106 Ohlo St.3d 1453,__2005—Oh|o-3479. Both the :c
and the trial court erred iﬁ reading language ihtc"i:R.C. 4123.56(A) to achiévé. a dlffe_rgfnt.
result than that intended by the legislature.

{922} Appellant suggests that State ex rel. Maurer v. Indus. Comm,. (1989) 47

Ohio St.3d 62, is instructive. We agree that Maurer involves a basic tenet that is helpful:_ ‘

to our review. In Maurer, an injured worker was ‘granted corr__:pensat:on for partl" !
his leg under R.C. 4123.57(B). His condition deteriorated and he applied for {0
compensation under R.C. 4123.57(C). The Supreme Court of Ohio held tha

awarded compensation for loss under R.C, 4123.57(C), the worker could no Iongef;_j_"

® Interestingly, the trial court relied on R.C. 4123.95 to interpret R.C. 4123.56 in favor of the emplo)
frial court may have felt the statute was ambiguous, a prerequisite to interpretation through:
construction. However, neither appellee considers R.C. 4123.56 ambiguous. (See brief of Stepha
and brief of the commission, at 2.) In any event, R.C. 4123.95 can require liberal construction of e:
only where the statute is ambiguous and requires consfruction. Where a statute is not amblguous no
construction or interpretation is either necessary or proper. The law is simply applied to the facts.

.
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recover under R.C, 4123.56(B) as that would result in d0uble recovery. Although ﬂ'_ie .

facts and statute differ from those in the instant appeal, thé' underlying prlnciplé is the -
same. When adopting the workers' compensation laws of this state, the 'General
Assembly did not intend that injured workers would recover more than the maximum
compensation provided by statute.

{1[23} There is no reason to believe that principle does not apply to sefoffs under
R.C. 4123.56. The commission and the trial court read R.C. 4123.56(A) to requiré an |
employer to pay the gross amount of non-occupational insurance benefits to an employee
over and above the sums withheld on behalf of the employee for taxes. Ultimately, the
employee would benefit from the monies withheld on his behalf in the form of a tax refund

or application of those funds to other taxes owed. We discern nothing in the workers'

compensation statutes that would signal legislative intent",--fa:'_provide WEndfaII,-dpﬁblé e

payments to an injured employee.. The rulings of the cohi'rhiésion and of the trial court
provide appellee Stephan with more TTD compensation than he is entitled to under
Section 4123.56(A) of the Revised Code.

{924} The commission relies upon State ex rel. Boyd v. Frigidaire Div., General |
Motors Corp. (1984}, 11 Ohio St.3d 243. Boyd involved an af_tempt to setoff the amount
paid for permanent disability benéﬁts péid through the emhloy_er‘_s instrance. As fhé o

Supreme,Court of Ohio succinctly stated "R.C. 4123 .56 applies only to temporary benefits

paid under an employer plan. Thus, the'féetoff is impermissiblé."l Id. at 245. Unlike Boyd, o

in this case, appellant paid Stephan n_ohddcupational insurance benefits. Until Stephan's

industrial claim was allowed, those insurance benefits were clearly and unequivocally

Ayt
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taxable. Moreover after Stephans claim was allowed, those benef ts were in plaoe ofi L

TID payments We find that Boyd is not helpful to the detem*nmatuon of this case.

{125} Appellees also argue that all payments from appellant are workers'
compensation benefits and, therefore, are non-taxable. While, ultimately, Stephan's claim
was allowed, that does not dictate the result. The initial $7,091.30 Stephan received was
paid from GM's nonoccupational accident and sickness insurance program. At the time,
GM had not yet recognized Stephan's injuries as work-related or granted him workers'
compensation. The original $7,091.30 was paid out as insurance benefits, not workers'
compensation. As such, they were taxable, at least until the claim was recognized and
allowed. Under Section 105(A), Title 26, U.S.Cl:)def “"amounts-received by an employee
through accident or health insurance for personal'lnluries or sicknesa shall be included in_
gross income" as long as they are pald by the employer An employer is also reqwred to't‘""
withhold a certain amount from any payments made by an employer fo an employee as
sick pay. Section 3402(0){(1)(C), Title 26, U.S.dee. "Sick pay" is defined as any
compensation that "is paitd to an employee pursuant to a plan to which the employer is a
party, and (ii) constitutes ren*iu_neration for a payment in lieu of remuneration for any

period during which the employee is temporarily absent from work on account of eipkqe‘e:s

or personal injuries.” Section 3402(0)}(2)(C)(i) aad (i), Title 26, U.S.Code. Off the S AT

$9,119.71 appellant paid Stephan, $7,091.30 was from the nonoccupational sickness aricl
accident insurance program funded by appellant. At the time appellant withheld taxeé
from Stephan's insurance payments, the pay’ments were not considered wdfkelé‘ |

compensation benefits. Appellant was required by federal law to withhold a portion of

el
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those monies for tax purposes just as appellant was required to withhold taxes for
ordinary wage paymenfs.' |

{26} Other issues raised by appellees are irrelevant to the singular issue on
appeal. Whether Stephan will actually recover the taxes wifhheld on his behalf is of no
consequence. He has the right to apply for a refund. Whether he receives a lump sum
refund or épplies the amount withheld to taxes he may owe for that tax year does not alter
the issue in this case. The monies withheld belong to Stephan, not appellant. Filing for
an income tax refund is not an onerous burden.”

{127} R.C. 4123.56(A) clearly and unambiguously provides that an employer may
set off the amount paid under a nonoccupational sickness and accident insurance
program. The amqunt .paid includes taxes withheld under federal and state law.
- Appellant's assign’ine'nt'ﬁo‘f error is sustained. Thé judgment of the trial court is revérsed :
and this case is femaﬁdéd with instructions to issue the requested writ of mandamus
ordering the industrial Commission to set off the fqll amount paid by appellant under the
nonoccupational sickness and accident insurance program, inciuding those amounts

withheld for the employee's taxes.

Judgment reversed; cause remanded
with instructions.

PETREE and FRENCH, JJ., concur.

7 Appeliess seem to suggest that although appellant followed federal and state tax laws and withheld taxes
on the amounts paid under the nonoccupational insurance program, once the industrial claim was allowed,
the monies lawfully withheld became appellants' burden; some form of penalty for not immediately certifying

- Stephan’s industrial claim. That position finds no support in the relevant statutes. indeed, any state statute
that would so provide might well be of questionable validity when viewed in light of the mandatory
requirements of controlling federal tax law. Moreover, the law intends a just and reasonable result. R.C.
1.47. Fining an employer for following the law is not a just and reasonable result, particularly where, as here,
the "ham" to the employee is the de minimus burden of applying for a refund of the employee's taxes.

B i2
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State ex rel. Geﬁerat Motors Corporation,
Appellant,

v. : No. 06AP-373
(C.P.C. No. 00CVH-11-10211)
Industrial Commission of Ohio et al.,
(REGULAR CALENDARY)
Appellees. '

JUDGMENT ENTRY

For the reasons stated in the opinion of this court rendered herein on

December 19, 2006 the assngnment of error is sustained and 1t is the Judgment and order' =

of this oourt that the judgment of the Franklm County Court of Common Pleas is rev
and this cause is remanded W|th instruct:ons to issue the requested writ of mandamus-
ordering the Industrial Commission of Ohio to set off the full amount paid by appellant
under the nonoccupational sickness and accideht_‘insurance program, including those

amounts withheld for the employee's taxes. Costs are assessed against appellee.

RGE & FRENCH, JJ.
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OPINION

Rendered on December 21, 2006

Vorys, Sater. Seymour and Pease LLP, Bradiey K. Sinnott
and F, Daniel Balmert, for appellant,

Jim Petro, Attorney General, and Stephen D. Plymale, for
appellee Industrial Cammission of Ohio.

Stephen E. Mindzak Law Offices, and Stephen E, Mindzak, = .
for appellee Chester Stephan, : -~ - :

APPEAL. from the Franklin County Court of Common Pleas.

TRAVIS, J, |
{f1} This s an appeal from a judgment of the Franklin County Court of Cor‘i;m_o_q

Pleas which denied an application for a wiit' of mandamus. The appeal mvotves e

proper application of certain provisions of the Ohio Workers' Compensation Act.

! This Nunc Pro Tunc opinion was issued to correct a clerical erfor contained in the original oplnion r'elégi'lséél{

on December 19, 2006, and is effoctive as of that date. AT
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Motors Corporation, Is a seif-insured employer. Appeliant enié)léa}ﬁd. Chestqr :.Stq_ﬁ , n
On October 10, 1998, appelies, Stephan, filed an application for workers' compensation
benefits. Stephan claimed that, on October 5, 1998, while performing his job, he had
heriated a dis¢ in his back. On October 16, 1998, appellant declined to certify th_'e -'
applicatidn while appellant investigated to determine whether Stephan's back probleg}
was work-related. While appellant conducted its investigation, Stephan appliéd for wage |
replacement benefits under a nonoceupational sickness and accident insurance program

funded by appellant, General Motors. Under that program, appellant paid Stephan

$7,091.30 in insurance benefits during a period of 16 weeks and six days that he was no

at work: October 6, 1998 to January 30, 1999. The wage replai;érpérjt-i_nsufajr_j
payments were made while Stephan's application for workers’ compensattonbeneﬁts
pending before the Ohlo Bureau of Wdrke.rs' Compensation. A pdrti.on' of thé insuf;ﬁce
benefits was éent directly to Stephan while taxes were withheld and sent to the

appropriate taxing authority.?

{ﬂ[:!} In the past, appellant had w'rthheld'potential income tax, but did notsubmlt _
to the taxing adﬂwﬁﬁéé untl it was- determinéd' whéther the beneﬁt_é :paid 'qdélfﬁed- :f_a"; |
workers' compensation or insurance benefits. At the time of this evént, appellaht had S
altered bookkeeping procedures so that amounts withheld for taxes for payments under ,
the nonoccupational insurance program immediately were sent to the taxing author&ies | _

as with any other wage withholding paymént. Under appellant's revised bookkeeping,

2 Every employar who pays wages must deduct and withhold for taxes. Section. 3402(3)(1)}1‘:“& 26, :
U.S.Code. The term "wages" Inciudes employerfunded wage replacement insurance benefits. U.S,
Treasury Reg. 1.105-1(b), 31.3401(a)-1(b}(8). Ohio faw also includes insurance benefits as Income subject

to withholding. R.C. 6747.01; and £747.08. This Is undisputed by the parties. : :

02/02/2007 FRI 10:42 ([TX/R¥X NO 56621 @003




Feb-02-07 00:36am  FromeAG-ORKERS COUP. SECTION ' ¢ I L R T

No. 06AP-373 3

when insurance benefits ars later determined to be workers' compensation and the fore N i
nontaxable, the employee has the right and the responsibility to file a request wlththe
taxing authority for a refund of his or her taxes. |

{94} In February 1999, after investigating Stephan's claim, appellant notified the
commission that it would voluntarily recognize the injury as work-related. As a work-
related injury, Stephan was entitled to $541 per week for temporary total disability
("TTD"), a total of $9,119.71. Because Stephan was entitled by law to $9,119.71 .‘in
workers' compensation benefits, and that amount exceeded the amount paid to Stephan
under the employer funded, nonoccupational Insurance policy, appelfant was required to
pay Stephan the difference between the amount paid by insurance, including that which
was withheld for taxes, and the amount fo which he was entitled under.workers'
compensation law, a fotal of $2,028.41. R.C.4123.56(A).° |

{f5} On May 7, 1999, Stephan sought additiona! compensation from ih.e
Industrial Commission. Stephan claimed that because GM withheld apptoximately $1,189
in taxes from the $7,091.30 generated under the nonoccupational insurance policy, GM's
payment of $2,028.41 was not full compensation for his injury. Sﬁtephan soughtianl order
from the commission requiring appellant to pay him an additiéhal $1.189. Adlstrlct
hearing officer ("DHO") agreed that the wage replacement insurance benefits appellant
had already paid to Stephan could offset the total amount owed for TTD. However, the
DHO reasoned that because Stephan was entitled to $9,119.71 in TTD compen#atton

benefits as computed by statute, he was entitled to that sum as a "net" or "take héme"

3 Although the trial court found a discrepancy between the amounts withheld for taxes reported by GM and
those claimed by Stephan and the commission, a discrepancy, if any, is Imelevant to the resglution of the
issue on appeal, If there are computation emars, they are subject to the factfinding process at the
administrative lavel.

Mg lt
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mount without regard to any taxes that had been withheld and paid"i’o 'tﬁei
authorlty The DHO ordered appellant to pay Staphan the amount that had been wrthheld:r o
on his behalf for taxes in addition to the total amount paid directiy to Stephan under. the
nonoccupational insurance policy.

(16} General Motors appealed the DHO's decision. A hearing was conducted on
September 20, 1999 before a staff hearing officer ("SHO"). The SHO vacated the DHO' |
decision. The SHO noted that, under R.C. 4123.56(A), TTD "“shall be paid only to the |
extent by which the payment or payments exceeds the amount of the nonoccupational
insurance or program paid or payable." The SHO concluded that appellant had paid the

cofrect amount to Stephan. -

{47} Stephan appealed the SHO's decision'to-the oommission Fol!o",""»r_;g

hearing conducted March 1, 2000, the commission vacated the SHO‘s dec:sm
commission held that under R.C. 4123.56, appellant could not claim an offset for taxes«-i
withheld on Stephan's behalf and Stephan was entitled to a net total of $9,119.71.

{18} Appellant filed an original action in mandamus in the trial court below and

argued that the commisslon erroneously interpreted R.C. 4123.56. The‘mé‘.qd:amu:s cli
sought an order compeling the commission to offset those workér;; compe at]
benefits du_e to Stephan by the total amount paid out under a nonoccupational s-icl_g.nq
and accldent insurance policy paid for by appellaﬁn including the taxes withheld.

{§9} By decision and entry rendered on June 30, 2003, the trial court found

favor of appellant and granted the writ. Although signed on June 30, 2003, méldé;isgqn

0270272007 FRI 10:42 [TX/RX NO 5552] [#o05
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and entry was not file-stamped in the clerk of court's office until the next dayJu 1
one day after the trial judge had left the irial bench.* '

{g10} Stephan and the commission appealed to this court, See Stale ex rel,
General Motors Corp. v. Indus. Comm., 159 Ohio App.3d 644, 2005-Ohio-366.° On
February 9, 2005, in a split decision, this court reversed the judgment of the trial court on
procedural grounds. A majority of the panel concluded that although the original trial
judge had signed the decision and entry before leaving office, because the signed entr;r
was not file-stamped in the clerk of courts until the next day, the ruling was void. The
case was remanded to the trial court for further proceedings. The panel did not reach the
merits of the decision authored by the original trial judge.

{§11} Upon remand, Judge Reece reviewed the file, reached the oppbéfte

conhclusion from that of Judge Sadler and denied the writ. The tnal court held that the,

standard of review of the commlssion order interpreting R.C. 4123. 56 was for an abuse of -
discretion. The court held the statute must be construed liberally In favor of the employee
and that the commission did not abuse its discretion In interpreting R.C. 4123.56(A).
Appellant, General Motors, timely appealed from that judgment. .
{12} Appellant raises a single aésignrhent of error: 7'
. The trial court erred as a matter of law when It declined to
Issue a writ of mandamus ordering the Industrial Commission

to comply with R.C. 4123.56(A) and to offset Mr. Stephan's
workers' compensation benefits by the total amount of

4 Judge Sadler, the assigned trial Judge, was elected to the court of appeals and left the triat bench effective
midnight on June 30, 2003, She assumed her duties as an appellate judge on July 1, 2003 and the case

was transferred to the docket of Judge Reece of that count. Subsequently, Judge Reece denied a mation fcr
rellef from judgment under Civ.R. 60(B).

® The original appeals were consolidated and were taken from the judgment granting the requested writ and
from the denial of the motion for relief from Judgment.

_ApplE
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disability insurance benefits General Motors pald for the same
wage loss from the same injury to the same person. -

{413} Under R.C. 2731.01, "[m]andamus Is a writ, issued ln the name of the state! .
to an inferor tribunal * * * commanding the performance of an act which the law specially
enjoins as a duty resulting from an office, trust, or station." To be entitled to a writ of
mandamus, a relator must establish a clear legal right to the writ and that the inferior
tribunal, the Industrial Commission in this case, had a duty to provide the ré'iief séugﬁt.
State ex rel. Pressley v. Indus. Comm. (1967), 11 Ohio St.2d 141. Mandamus will not
issue if the relator has an adequate remedy at law. Therefore, we first must determine
whether appellant has an adequate remedy at law.

{424} An adequate remedy at law includes the right of appeal. Under Chapter

4123 of the Revised Code, either the claimant or the employer may appeal tq_,-,the"bﬁu'rkt df B

common pleas from an order of the commission made uhé};}!‘"di\;irs'idn (E)o RC e
4123.511 in any case involving injury or occupational diﬁease. R.C. 4123.512(A). The

right of appeal provided by R.C, 4123512 is limited fo the question of whether the
claimant is entitled to participate in the workers' oompensation fund. Afrates v.:Lorain
(1992), 63 Ohio St.3d 22. Where causation is rot an issue, there is o fight of appsaland
mandamus is the proper remedy. Sfate ex rel. Ross v. Indus. Comm. (1 999), 84 "d.hlci 3
St.3d 364. Because this case does not involve a question of the claimant's 'ﬁght to
participate i_n the fund, neither the employer nor the employee has a right of appea! from

the commission's decision in question. Appellant has no adequate remedy at'iawand .

Mgt
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mandamus was the proper remedy to test the validity of the commtsslonofderm th

court®

{915} At the outset, we must determine the standard of review In this case. Both
the commission and Stephah argued in the frial court and now oh appeal that the
standard of review of actions taken by the commission is for an abuse of discretion.
Appellees contend that because there is some evidence to support the commission
ruling, the commission's discretion should not be disturbed.

{f26} On remand, following the first appeal, the trial court agreed with appellees
and reviewed the commission order for an abuse of discretion. "The central issue herein
is whether the Commission abused its discretion in ordering General Motors" [to pay

Stephan the amount originally withheld for Stephan's taxes} (Tral court declsion at 8 )

The tnal court found that R.C. 4123.56(A) did not speclfy whether the setoff was'fo___
gross amount paid to and on behalf of the claimant or S|mply the net amount recewed by' |
the employee from the employer. Therefore, the court reasoned that the statutory

construction employed by the commission was not an abuse of the commission's

discretib_n.

{17} I this case involved a factua.I'-deter_minaﬁon by the mmMIﬁgiOn, both
appellees and the trial court would be correct. The standard of review would warrant_t'_”he
Issuance 6f a wiit of mandamus only upon a showing that the commission abused its
discretion In making those factual findings. See Stafe ex rel. Rouch v, Eagle Tool & o
Machine Co. (1986), 26 Ohio St3d 197, 198, fn.1. However, that standard is not

applicable where the commission does not determine facts.

® Pursuant to R.C. 2731.02, the Supreme Court of Ohio, the Ohio Court of Appeals and the commen pleas

courts of this state have jurisdictlon over actions in mandamus.
Ppp.2e
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This court has held that ** * * ‘the determination of disputed
factual situations Is within the final jurisdiction of the Industrial *- -
Commission, and subject to comection by action in
mandamus on!y upon a showing of abuse of discretion." State
ex rel. Hailnes v. Indus. Comm. (1972), 29 Ohio St. 2d 15, 16.
* * * However, that standard of review is_not relevant here
since the commission made no factual determination * * *,

State ex rel. Zifo v. Indus. Comm. (1980), 64 Ohio St.2d §3, at 55. (Emphasis supplied.)
{g18} Here, the commission did not make a factual determination; instead the
commission interpreted a statute enacted by the General Assembly. lnterpretatlon of a
statute involves a question of law, not fact. Accordingly, our review is de novo.
{119} R.C.4123.56(A) provides, in pertinent part, that:

Except as provided in division (D) of this section, in the case

of femporary disability, an employee shall receive sixty-six
and two-thirds per cent of the employee's average weekly

wage so long as such disability is tofal, not to exceed a
maximum amount of weekly compensation which is equal to -
the statewide average weekly wage as defined In division (C)
of section 4123.62 of the Revised Code * ™ *,

That section further provides that "compensation paid under this section * * * shall be paid

only to the extent by which the payment or payments exceeds the amount 'of

nonoccupational insurance or program paid or payable.” It is undlsputed that appellant;i i

"~ paid for a nonoccupatlonal sickness and accident insurance program it Is also"_.':__ _ |
undlsputed that the funds paid directly to Stephan and withheld on his behalf for taxes; R
came exclusively from that nonoccupational insurance program.

(420} As written, the statute clearly provides that the setoff is based upon the .

amount “paid o payable” by the employer.—q_’ tis true that the statute does not employ thefi j. »

words "net" or "net amount after taxes” or “received or recelvable.” However, that dogs‘}f-"f .

not render the words “paid or payable" ambiguous. Had the General Assembty'Intendé&*}"?j
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recover under R.C, 4123.56(!3) ‘as that would result in double _rééovery. Alth
facts and statute differ from those in the instant appeal, the undertying prlnclple Is the
same. When adc)pting the workers' combensation laws of this state, the General
Assembly did not intend that injured workers would recover more than the maximum
compensation provided by statute. |

{§23} There Is no reason to believe that principle does not apply to setoffs under
R.C. 4123.56. The commission and the trial court read R.C. 4123.56(A) to require an
employer to pay the gross amount of non-occupational insurance benefits to an employee
over and above the sums withheld on behalf of the employee for taxes. Ultimately, the

employee would benefit from the monies withheld on his behalf in the form of & tax refund

or application of those funds to other taxes owed. We discem nothing in the workers 2

payments to an injured employee. The rulings of the cormmission and of the trial court
provide appellee Stephan with more TTD compensation than he is entitled to under

Section 4123.56{A) of the Revised Code.

{‘1124} The mmmlssmn reltes upon State ex rel. Boyd v. Frigidaire Div., Generaf i

Motors Corp. (1984) 11 Ohio St.3d 243. Boyd involved an attempt to setoff the amouht, .
paid for permanent disability benefits paid through the employer's insurance. As ,:_the;' "
Supreme Court of Ohio succinctly stated "R.C. 4123.56 applies only to temporary benéﬁ_ts |
paid under an employer plan. Thus, the setoff is impermissible." id. at 245. Unlike Boyd, o
in this case, appeliant paid Stephan hbnoccupational insﬁrahée ben_eﬁts. Until Stephan's - -

industrial claim was allowed, those insurance benefits were clearly and unequi\fodai_lly.-; i

pp:22
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that only the amount received after taxes could be considered a éétoﬁ, thés.té(
have been so'written. As a éoUrt, We are not empowered to sﬁﬁétltute "recelved" ‘
“receivable® for the statutory terms "paid” and "payable,” or write into the statute Iangi'.i'a'gé :
that would limit the setoff to the amount recelved by the employee. That Is a matter for
the General Assembly, not for a court through the vehicle of statutory construction.”

{7121} We find that the language of R.C. 4123.56(A) is clear and unambiguous. A
setoff is available for funds "paid or payable." There is no need for statutory constructior; _
of a clear and unambiguous statute. The fact that R.C. 4123.95 requires that secti'ons

4123.01 to 4123.94 be liberally construed in favor of employees cannot justify recovery of

more than a statute plainly states is recoverable as compensation, State ex rel,

Pitisburgh & Conneaut Dock Co. v. Indus. Comm., 160 Ohio App’.sd. 741, 20_0_5-6]51:1;5

2206, appeal dismissed, 106 Ohio St.3d 1453, 2005-Ohio-3479. " Both the commis
and the trial court erred In reading language Info R.C. 4123.56(A) to achieve a different
result than that intended by the legislature,

{722} Appellant suggests that State ex rel. Maurer v. Indus. Comm. (1989), 47 -

Ohlo St.3d 62, is instructive. We agree that Maurer involves a bgsig_ggpet that is hel fu
to our review. ‘In Maurer, an injured worker was granted compensatlon gfor:partié loss of

his leg under R.C. 4123.67(B). His candition deteriorated and he applied for total loss

‘compensation under R.C. 4123.67(C). The Supreme Court of Ohlo held that.o'hde

awarded compensation for loss under R.C. 4123.57(C), the worker could no lohgei'

7 Interestingiy, the tral court relied on R.C. 4123.95 to interpret R.C. 4123.56 in favor of the emplojee. The

trial court may have felt the statute was ambiguous, a prerequisite to interpretation through statutory
construction. However, neither appellee considers R.C. 412356 ambiguous. (See brief of Stephan,at 12 . -« .
and brief of the commission, at 2.) In any event, R.C. 4123.95 can require liberal construction of & statute

only where the statute Is ambiguous and requlres construction, Where a statute Is not ambiguous, no

construction or interpretation is either necessary or proper. The law la simply applied to the facts.
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taxable. Moreover, after Stephan's claim was allowed, those benefits were' i
TTD payments. We find that Boyd is nat helpful to the determinafion of this case,

{§25} Appellees also argue that all paymenis from appellant ane Worlcers‘
compensation benefits and, therefore, are non-taxable. While, ultimately, Stephan's claim
wes alloWed. that does not dictate the result. The initial $7,091.30 Stephan reoeived"l)l}as
paid from- GM's nonoceupational accident and sickness insurance program. A’t'tl*ue :tlmg_:;
GM had not yet recognized Stephan's injuries as work-related or granted him workers*
compensation. The original $7,091.30 was paid out as insurance benefits, not wotkers'
compensation. As such, they were taxable, at least until the claim was recognized and

allowed. Under Section 105(A), Title 26, U.S.Code, "amounts received by an emp"**";

through accident or health insurance for personal mjurles or slckness shall be incluc _
gross income" as long as they are paid by the employer An employ rfls also __req i
w:thhold a certam amount from any payments made by an employer to an employee as
sick pay. Section 3402(0)(1XC), Title 26, U.S.Code. "Sick pay" is defined as any

compensation that "is paid to an employee pursuant to a plan to which the employs

party, and (i) constitutes remuneration: for a payment in heu of remuneratron' fo

period dunng which the employee ls mmporanly absent from work on account o

or personal injuries.” Section 3402(0)(2)(C)() and (i), Title 26, U.S.Code.
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ordmary wage payments

{26} Other issues ralsed by appellees are irrelevant to the singular issue on
appeal. Whether Stephan will actually recover the taxes withheld on his behalf Is of no
consequence. He has the right to apply for a refund. Whefher he recelves a lump sum
refund or épplies the amount withheld to taxes he may owe for that tax year does not alter:
the Issue in this case. The monies withheld belong fo Stephan, not appellant. Filing for
an income tax refund is not an onerous burden.®

{427} R.C. 4123.56(A) clearly and unambiguously provides that an employer may

set off the amount paid under a nonaccupational sickness and accident Insuranoe

program. The - amount paid includes taxes w:thheld under federal and state ‘Ia"

Appellant‘s ass:gnment of error is sustalned “The judgm:

and this case is remanded with |nstructions to issue the nequested wrrt of mandamus
ordering the Industrial Commission to set off the full amount paid by appellant under the
nonoccupational sickness and accident insurance program, including those amounts

wrthhe!d for the employee s taxes.

Judgment reversed: causereman
with instructions. -

PETREE and FRENCH, JJ., concur,

Appellees seem to suggest that although appellant followed federal and state tax laws and wlthheld taxes S
on the amounts pald under the nonoccupational Insurance prograrn, once the industrial claim was allowed,
the monies lawfully withheld became appellants' burden; some form of penalty for not Immédiately certfying
Stephan's Industrial claim. That position finds no support in the relevant statutes. Indeed, any state statute
that would so provide might well be of questionable validity when viewed in light of tha ‘mand B
requirements of cantrolling federal tax law, Moreover, the law intends a just and reasonable result. RC."
1.47. Fining an employer for following the taw is not a just and reasonable result, particularly where, as here. e

the "ham" to the employee is the de minimus burden of applying for a refund of the employee's taxes.
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