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LAW AND ARGUMENT

This appeal is not about the constitution. It is not about whether the trial court

correctly interpreted the asbestos reform legislation (H.B. 292). This appeal involves the

single question of whether the Eighth District was correct to decline review of a trial

court order that the General Assembly made specifically appealable by amending the

final order statute at the same time it passed the asbestos reform law. Appellees invite

this Court to lose sight of the issue on appeal by advancing an unnatural reading of the

General Assembly's intent, by insisting that the trial court did not issue a binding ruling,

and by raising implausible constitutional issues.

This Court's task is to determine what the General Assembly intended when it

passed H.B. 292 and amended the final order statute. As Appellees note in their brief,

"the legislature will be presumed to have inserted every part of a statute for a purpose."

Appellees' Br. at 11 (quoting State v. Kasnett (1972), 30 Ohio App.2d 77, 85, 283 N.E.2d

636). Appellants agree and contend - as explained in their first brief - that the General.

Assembly intended for appeals courts to review decisions of law or fact arising from the

new prima facie procedures the General Assembly passed to restore fairness and

efficiency to asbestos litigation in this state.

Proposition of law:

As mandated by R.C. 2505.02(A)(3) and (B)(4), any party to an
asbestos case may immediately appeal a finding made by a trial court
under R.C. 2307.93(A)(3)

By passing H.B. 292, the General Assembly intended to reform asbestos litigation

in Ohio. It also recognized that a single trial court ruling - particularly in Cuyahoga

County, home of tens of thousands of asbestos cases - could frustrate the plan to filter



asbestos cases with an early, prima facie review to determine if plaintiff s asbestos-

related cause of action had accrued. The General Assembly addressed that problem by

providing for appellate review of the provisional remedies in R.C. 2307.92 (the

evidentiary standards) and R.C. 2307.93(A)(3) (the direction to decide whether the new

law applies to pending cases). The legislative intent is obvious - to protect the reform

legislation from evisceration at the hands of a single judge.

The General Assembly gave force to this intent by making R.C. 2307.92 and

.93(A)(3) findings appealable provisional remedies. As this Court explained in State v.

Upshaw, 110 Ohio St.3d 189, 2006-Ohio-4253, 852 N.E.2d 711, ¶ 15, a provisional

remedy is appealable if "[ 1] the order ... determine[s] the action with respect to the

provisional remedy so as to prevent judgment in favor of the party prosecuting the

appeal, and [2] a delay in review of the order until after final judgment would deprive the

appellant of any meaningful or effective relief."

The January 6, 2006, Order determines the issue of what medical evidence all

asbestos plaintiffs in Cuyahoga County need to file. This "determines ... the provisional

remedy." The January 6, 2006, Order is unreviewable after final judgment because the

point of the reform legislation is to decide which cases have accrued and may proceed to

trial. If a case goes to trial that should not have, a reversal in the appellate court will have

no effect. The General Assembly's goals in reforming asbestos litigation included

"expedit[ing] the resolution" of claims brought by the sick and "ensur[ing] that resources

are available" for the currently sick or those who might become sick. R.C. 2307.91,

uncodified law at § 3(A)(5). Those goals are unattainable if appellate review of decisions

about which cases have accrued is delayed until after cases have gone to trial. If cases

2



proceed to trial as they did before the General Assembly passed H.B. 292, nothing has

changed and the reform effort is just a paper promise. Thus, a "delay in the review" of

the January 6, 2006, Order would deny "meaningful or effective relief."

I. Appellees attack the natural meaning of the General Assembly's
words by selectively reading the final order statute and the trial
court's order

Appellees contend that the General Assembly intended to limit review of R.C.

2307.93(A)(3) findings to orders that decide both that H.B. 292 violates a substantive

right of a plaintiff and that a plaintiff whose substantive rights are violated did not meet

the evidentiary standards of pre-H.B. 2921aw. This argument ignores the obvious

importance to the reform efforts of correcting an erroneous trial court order that declares

the whole reform legislation inapplicable to tens of thousands of pending cases. More

specifically, there are three problems with Appellees' approach 1) it ignores the actual

language the General Assembly used, 2) it ignores the way Appellees have treated the

trial court's order in practice, and 3) it ignores the words that the trial court used to

describe what it held.

A. The General Assembly made all findings under R.C. 2307.93(A)(3)
appealable

The General Assembly made appealable "a finding made pursuant to division

(A)(3) of section 2307.93." R.C. 2505.02(A)(3) (emphasis added). Division (A)(3) of

§ 2307.93 commands courts to make two types of findings, one legal and one factual.

Subsection (A)(3)(a) directs courts to make the legal determination of whether applying

H.B. 292 to pending cases violates a substantive right of a party in violation of the Ohio

Constitution; subsection (A)(3)(b) directs courts - if they have decided a substantive
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right has been violated - to determine whether a plaintiff has an accrued cause of action

based on the law that existed before the reforms in H.B. 292. Each part is a finding. If

the General Assembly had intended to limit appellate review to the factual findings in

subsection (A)(3)(b) , it would have listed only that subsection, not - as it did - both parts

of subsection (A)(3). As Appellees stress in their brief, "significance and effect should

be accorded every. ... word" of a statute. Appellees' Br. at 11 (quoting State v. Kasnett,

30 Ohio App.2d 77, 85). Appellees' reading of the statute violates this "cardinal rule" of

statutory construction that they emphasize because it removes meaning from the clause "a

finding" and gives no effect to the General Assembly's choice of making all subsection

(A)(3) findings appealable, not limiting appeals to subsection (A)(3)(b) findings.

B. Appellees have treated the trial court's order as a binding holding

Appellees' argument that the trial court order does not constitute an (A)(3) finding

is also belied by their own conduct. In Cuyahoga County, Appellees treat the trial court's

decision as a binding declaration that H.B. 292 does not apply to pending cases. To this

Court, Appellees claim that the trial court did no more than suggest what it might do in

the future. Appellees are, however, perfectly willing to cite the opinion of the trial court

as a declaration that the legal question regarding substantive rights is settled whenever a

defendant in an asbestos case claims that H.B. 292 should apply in a pending case.

Their protestations that the trial court order is advisory are only a ruse to avoid

appellate review of an order that is favorable to them. That Appellees' argument to this

Court is only a matter of convenience seeps out on page 12 of the brief. There, Appellees

claim that this Court should affirm the Eighth District because "applying H.B. 292 to

[Appellees would] burden ... those plaintiffs whom the courts have found to have a
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constitutional right not to be burdened by the Act." Appellees' Br. at 12. This is an

accurate description of what the trial court found - that H.B. 292 burdens the substantive

rights of all plaintiffs with pending asbestos cases in Cuyahoga County. This description

does not mesh with Appellees' insistence that the trial court's Order is not binding.

In the trial court, both Appellees and Appellants fully briefed the constitutional

issues relating to the legal question that courts must answer under 2307.93(A)(3)(a).

Because the trial court ruled in Appellees' favor, they want to treat that decision as

binding for all cases in the trial courts of Cuyahoga County, but as merely advisory for

purposes of appeal to the Eighth District,

C. Appellees' misread the effect of the trial court's January 6, 2006,
Order by a selective reading of isolated words

Not only do Appellees want to characterize the trial court order differently for

purposes of trial and appellate proceedings, they also want to characterize the effect of

the order based on a selective reading of the words the trial judges used. Appellees say

the trial court order is only an indication of what it might do when faced with the question

of whether H.B. 292 impairs the substantive rights of plaintiffs whose cases were pending

when the law took effect. Appellees focus on a clause of the order that reads "Am. Sub.

H.B. 292 can retroactively eliminate the claims of those plaintiffs [whose cases were

pending]." Appellees' Br. at 4 (quoting Order). The trial court's declaration that H.B.

292 can eliminate a cause of action is an explanation of its holding - that the law does

violate rights - not a declaration of what it will do.

The trial court's meaning is made plain by words the Appellees chose not to

emphasize: "It is then clear that the retrospective application of Am. Sub. H.B. 292 is

substantive rather than merely remedial in its effect, insofar as it impairs the substantive
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rights of plaintiffs who filed their claims before the effective date of the statute, violates

Section 28, Article II of the Ohio Constitution." Order at 2 (emphasis added). This

sentence leaves no doubt that the trial court held that H.B. 292 is incompatible with the

Ohio Constitution. This sentence uses words of present action - it impairs, it violates - to

describe a holding. While the sentence Appellees quote indicates the trial court's

reasoning, the words of present action in the same paragraph indicate that the court

reached a binding decision about a task the General Assembly assigned to it in

2307.93(A)(3)(a) - determining the legal question of the act's burden on substantive

rights.

II. Appellees side-step the analysis outlined by R.C. 2307.93(B)(4) by
focusing on trial (not the provisional remedy) and mandamus (not
appeal)

Appellees not only misread the Order, they misread the statute. Appellees

contend that the trial court's order does not satisfy the statutory requirements that a

provisional remedy decision "determines the action ... with respect to the provisional

remedy" and be effectively unreviewable on appeal. Appellees' Br. at 8 (citing R.C.

2307.93(B)(4)). This argument takes two forms. First, that the Order does not

"determine the action" because the court's opinion was merely an indication of what it

might do. Second, that the Order is not unreviewable because Appellants could raise

error after a full trial on the merits. The first argument repeats the same errors identified

above by mischaracterizing the effect of the trial court's Order. The second argument

misreads the statute and then sets off on a frolic through cases that have no bearing on the

meaning of the final order statute in its present form. Both arguments ignore the most

obvious reason the General Assembly amended the final order statute - to authorize

6



appellate review of trial court decisions that decline to implement a law that reforms how

tens of thousands of cases proceed.

A. Appellees again mischaracterize the trial court's ruling as containing
no holding

Appellees' argument that the Order does not determine the action repeats the

mistaken analysis of the trial Court's order as predictive rather than declaratory. As

explained in part I, the trial court held that H.B. 292 "violates" substantive rights in

contravention of the Ohio Constitution. Appellees' contention that the Order does not

"determine" the question posed to courts in R.C. 2307.93(A)(3)(a) is old wine in a new

bottle. The repackaging does not alter the substance; Appellees' reading of the trial court

Order is incorrect.

B. Appellees misread H.B. 292 because that law concerns pretrial
procedures that cannot be reviewed after a full trial

Appellees next contend that the trial court's Order is not appealable because

Appellants could assign error to the trial court's decision after a full trial on the merits.

This ignores the purpose of the General Assembly's amendment to the final order statute.

The General Assembly included R.C. 2307.93(A)(3) findings in the amended final order

statute so that appeals courts would review trial court decisions about H.B. 292's

constitutionality. As explained in Appellants' first brief, the General Assembly amended

the final order statute because it recognized that its reforms would only be effective if

they applied to pending cases. Delaying review of a constitutional decision until after

full trial means the General Assembly's intended reforms would be nullified. The main

thrust of those reforms is to decide which of the tens of thousands of pending asbestos

cases should proceed to trial in the first instance. An appeals court cannot undo an error
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about which cases should proceed to trial after hundreds of cases have already proceeded

though a full trial. While an appeals court could reverse a trial court decision about

constitutionality after a full trial, that reversal would not "effectively review" the trial

court's decision because effective review means deciding whether the General

Assembly's system for an early review of asbestos cases is constitutional before the

opportunity is lost by hundreds of cases proceeding to trial.

The reforms in H.B. 292 are unrelated to a merits trial. Tbe General Assembly

emphasized this point by barring use of the prima facie hearings at trial. R.C. 2307.92(G)

(prima facie findings do "not result in any presumption at trial" and are "not admissible"

at trial). The prima facie procedures are only about whether a case should go to trial now

or in the future. That decision is not reviewable in a case that has already gone to trial.

Rather than confront this explanation of the General Assembly's purpose -

discussed at length in Appellants' first brief-Appellees cite several cases that have no

bearing on the meaning of the current version of the final order statute. The cited cases

involve either 1) the pre-1998 version of the final order statute - a version that did not

even include the language about "provisional remedies"i - or 2) the standard for

extraordinary writs. None of these cases is helpful in answering the question of whether

the General Assembly's amendments to the final order statute express an intent that

appeals courts immediately review R.C. 2307.93(A)(3) findings.

1 In Muncie, this court recognized the significant changes the 1998 amendments made to
the final order statute: "Neither R.C. 2505.02(B)(4)'s three-part test nor the defined term
`provisional remedy' appeared in R.C. 2505.02 prior to the 1998 amendments." State v.
Muncie (2001), 91 Ohio St.3d 440, 446, 746 N.E.2d 1092.
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The case Appellees highlight is indicative of the problem with the cited cases. In

Celebrezze v. Netzley, this Court held that denial of summary judgment was unappealable

because "except in certain narrow circumstances," litigants must go through trial before

appealing. (1990), 51 Ohio St.3d 89, 92, 554 N.E.2d 1292 (internal citations and

quotation marks omitted). This Court decided that a denial of summary judgment in a

defamation action was not appealable because the suit was not a "special proceeding."

Id. at 93. That analysis has no relevance to this appeal. Since Netzley, the General

Assembly has created a whole new class of "certain narrow circumstances" that qualify

for immediate appellate review. Id. at 92. All Netzley stands for is the default rule - that

without a legislative declaration of what constitutes a final order, interlocutory orders are

not appealable.

The following is a list of cases Appellees cite and the reasons why each is

inapplicable to the question before this Court:

• In re Cuyahoga County Asbestos Cases (1998), 127 Ohio App.3d 358, 713
N.E.2d 20 (court interpreted prior version of R.C. 2505.02, which contained no
provisional remedy provision; trial court order under review did not determine
any legal question);

• State ex rel. Lyons v. Zaleski (1996), 75 Ohio St.3d 623, 625, 665 N.E.2d 212
(denying writ of mandamus and noting that the writ "may not be employed as a
substitute for an appeal");

• State ex rel. Casey Outdoor Adver, v. Oh. Dept. of Transp. ( 1991), 6 Ohio St.3d
167, 451 N.E.2d 1200 (denying mandamus because of adequate right to appeal);

• State ex rel. Gillivan v. Bd. ofTaxAppeals (1994), 70 Ohio St.3d 196, 638
N.E.2d 74 (denying mandamus because of adequate right to appeal); and

• Eggers v. Morr (1955), 162 Ohio St. 521, 124 N.E.2d 115 ( separate suit seeking
injunction improper when party did not appeal initial adverse determination from
administrative agency).
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Unlike the cited cases, this appeal involves a final order statute that the General

Assembly amended to address the exact type of holding the trial court reached in its

January 6, 2006, Order. The cited cases do not aid this Court's analysis of what the final

order statute means for R.C. 2307.93(A)(3) findings.

C. Appellees' suggested reading of the final order statute does not give
meaning to the General Assembly's words

Appellees also misconstrue the statute by insisting that not every R.C.

2307.93(A)(3) decision is appealable. Appellees aver that a holding by this Court that all

2307.93(A)(3) findings are appealable would eliminate the further statutory requirements

that an appealable provisional remedy must be incapable of ineaningful or effective

review after final judgment. R.C. 2505.02(B)(4)(b). This argument ignores the other

provisional remedies listed in the final order statute. Provisional remedies include, "but

[are] not limited to" preliminary injunctions, attachment, suppression of evidence, and

R.C. 2307,93(A)(3) findings. If any one of these provisional remedies is susceptible to

being appealable, depending on whether that remedy is effectively unreviewable after

final judgment, the language in 2505.02(B)(4)(b) has meaning regardless of whether

some of the listed (or unlisted) provisional remedies always satisfy that test.

More problematic for Appellees' interpretation is that their own suggestion for the

meaning of the final order statute would render the General Assembly's decision to

amend the final order statute meaningless. Throughout their brief, Appellees suggest that

R.C. 2307.93(A)(3) findings are not appealable because those findings are reviewable

after final judgment. See Appellees' Br. at 5, 8. This interpretation of the final order

statute, however, removes all meaning from the General Assembly's decision to amend

that law in 2004. If all R.C. 2307.93(A)(3) findings are unappealable because they can
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be effectively reviewed after final judgment, the legislative decision to include them as

provisional remedies is without meaning. On the other hand, if all R.C. 2307.93(A)(3)

findings are appealable, the requirements of 2505.02(B)(4) still have effect because they

potentially limit other provisional remedies, enumerated and unenumerated. The fact that

final judgment after trial will open an avenue for a regular appeal does not change the

meaning of a statute that provides for immediate appeal. The General Assembly's

language is plain - it intended appeals courts to review R.C. 2307.93(A)(3) findings.

III. Appellees mischaracterize the trial court's Order as "advisory"

Appellees further divert attention from what the General Assembly intended by

asserting that the trial court did not reach a holding, it only suggested what it might do.

This argument repackages Appellees' point that the trial court's order is not a provisional

remedy because it did not determine anything. To the contrary, the trial court ordered all

cases under the Special Docket number to proceed as if H.B. 292 was not the law of

Ohio. In the court's words, "the statute[] violates Section 28, Article II of the Ohio

Constitution." Order at 2. While the trial court did not weigh the evidence as to any

plaintiff, it settled the question of which law applies for every case on its docket. That is

the question appealed to the Eighth District: what evidentiary threshold governs all

Appellees.

To avoid this obvious point, Appellees cite another string of irrelevant cases.

None of these cases counsel that appellate courts cannot review a lower court decision

that has ruled on a constitutional issue. The error of Appellees' citations is illustrated by

State ex rel. Park Inv. Co. v. Bd of Tax Appeal (1972), 31 Ohio St.2d 183, 183-84, 285

N.E.2d 356. In that case, this Court denied "[m]otion[s] for [i]nstruction" by each party
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that asked the Court to "pass upon the constitutionality" of a recent act even though the

lower court had taken "no action" and "no fact pattern" before the Court raised the

constitutional questions the parties pressed.

In sharp contrast, the trial court below took the action of declaring H.B. 292

inapplicable to tens of thousands of cases and ordered those cases to proceed as if the law

did not exist. The Eighth District's decision to dismiss the appeal from that holding

shares no traits with this Court's refusal to entertain abstract constitutional questions in

Park.

The other cases Appellees cite are equally unavailing. Many of the cases actually

decided disputed constitutional issues. Following is a list of the remaining cited cases

and a brief explanation of why each is inapplicable:

• OPBA v. McFaul (2001), 144 Ohio App.3d 311, 760 N.E.2d 31 (declining
to address a moot case). Nothing in the present appeal is moot. Appellees
concede as much by contending that the appeal is not ripe.

• Lorain v. Davidson (1989), 65 Ohio App.3d 408, 584 N.E.2d 744 (citing the
overbreadth rule for First Amendment cases, but declining to review
constitutionality as to third persons not in the suit). The Lorain Court
addressed the constitutional question before it as to the parties in the suit.

• Cleveland Gear Co. v. Lambach (1988), 35 Ohio St.3d 229, 520 N.E.2d 188
(deciding constitutionality of tax statute). This Court decided the
constitutional issue posed.

• Petrocon v. Kosydar (1974), 38 Ohio St.2d 264, 313 N.E.2d 373 (deciding
the constitutionality of a tax statute). Again, this Court addressed the
constitutional issue posed.

• Palm Beach Mall, Inc. v. Cuyahoga Cty. Bd. of Revision (1994), 96 Ohio
App.3d 549, 645 N.E.2d 667 (declining to review a hypothetical
constitutional question). Here, there is nothing hypothetical about the trial
court's judgment that H.B. 292 cannot be applied to any pending case in
Cuyahoga County.

12



• Cincinnati v. Oh. Council 8, AFL-CIO (1991), 61 Ohio St.3d 658, 576
N.E.2d 745 (remanding constitutional issue that "hinged" on disputed facts).
The appeal to the Eighth District does not "hinge" on any facts, let alone
disputed facts. The question before the Eighth District was whether the
General Assembly has the power to apply new standards to pending cases.

• State ex rel. Williams v. Indus. Comm'n (1927), 116 Ohio St. 45, 156
N.E.2d 101 (deciding the constitutionality of a workers' compensation
amendment). This Court decided a constitutional question, even though it
noted that it could not decide future constitutional issues that might arise.
The trial court's order in this case raises a present constitutional issue
because it holds that H.B. 292 impairs the constitutional rights of Appellees.

• Thomas v. Cleveland (2000), 140 Ohio App.3d 136, 746 N.E.2d 1130
(expressing concerns about a moot appeal, but deciding constitutional
question). Again, Appellees have conceded this appeal is not moot by
arguing that it is not ripe.

The cited cases contain snippets that appear to support Appellees' argument. The

holdings of those cases, however, do not. The cited cases stand for the unremarkable

proposition that some cases pose hypothetical, moot, or unripe issues. None of the cases

articulate a reason why a trial court order that finds a statute unconstitutional does not

raise an appealable issue. There is nothing hypothetical or unripe about the trial court's

order in this case. It is a command that all cases under Special Docket 073958 proceed as

if H.B. 292 was never passed. That is exactly the kind of trial court order that the

General Assembly declared appealable when it legislated that "a finding" made under

R.C. 2307.93(A)(3) is a provisional remedy.

IV. Appellees pose three far-fetched constitutional issues to avoid the
principle question - what the General Assembly intended when it
amended the final order statute

The bulk of Appellees' brief diverts attention from the central issue - whether the

General Assembly intended to make R.C. 2307.93(A)(3) findings immediately

appealable. Some of these diversions reference the constitutional avoidance doctrine -

13



the canon that a case should not turn on a constitutional question if the case can be

decided on other grounds. Appellees assert that a decision from this Court to reverse the

Eighth District will require it to wrestle with three constitutional problems. First,

whether the "judgments or final orders" limit on judicial power in Section 3(B)(2),

Article IV, Ohio Constitution mandates that R.C. 2505.02(B)(4)(b) contain the

"meaningful or effective remedy" clause. Appellees' Br. at 12. Second, whether

Appellees have a constitutional right to avoid application of H.B. 292 to their cases. Id.

Third, whether ordering the Eighth District to hear this appeal will deprive Appellees of

due process. Appellees do not support any argument with relevant authority and none of

these issues is necessary to this Court's decision.

A. This Court can reverse the Eighth District without deciding any
constitutional question regarding appellate jurisdiction

Appellees' concern about the limits of appellate jurisdiction is premised on

reading the "meaningful or effective remedy" requirement out of the statute. Appellants

do not suggest this odd reading. As explained at length in their first brief, Appellants'

position is that the General Assembly - by including R.C. 2307.93(A)(3) findings in the

provisional remedy section of the final order statute - concluded that those decisions are

effectively unreviewable after appeal. That conclusion acknowledges that a trial court

decision declining to apply the reform legislation is effectively unreviewable after final

judgment because the heart of the reform legislation is a mechanism to decide which

cases should go to trial. After trial, the decision about which cases should proceed to trial

is not reviewable.

Not only does Appellees' argument misconstrue Appellant's position, it overlooks

other parts of the final order statute. For example, orders that decide whether an action

14



can be maintained as a class action are final orders. R.C. 2505.02(B)(5). These orders do

not require a court to consider the question of "meaningful and effective" review.

Contrary to Appellees' alarmist constitutional claim, these orders are "final judgments."

The General Assembly did not trespass the constitutional limits of appellate jurisdiction

by defining class action orders as final judgments.

B. This Court can reverse the Eighth District without deciding the
constitutional question of retroactivity that the Eighth District should
address in the first instance

Appellees' next claim is that they have a constitutional right "not to be burdened

by the Act [H.B. 292]" and that this right is protected by the retroactivity clause of the

Ohio Constitution. Appellees' Br. at 12. This begs the question of whether H.B. 292 is

constitutional. Further, it ascribes meaning to the trial court Order that Appellees

describe as "advisory" in the same brief. If Appellees have a constitutional right "not to

be burdened," that right cannot be of their own making - it must derive from the

judgment of the trial court. Most surprisingly, if this Court agrees with Appellees that

they have a "constitutional right not to be burdened," the Court would be deciding the

very constitutional question that Appellees exclaim should be avoided, and would be

answering the same question the Eighth District declined to address.

Appellants do not ask this Court to engage in tortured reasoning that requires

answering and avoiding a question in the same decision. This appeal requires no

constitutional interpretation. It poses a simple question. Did the General Assembly

declare that R.C. 2307.93(A)(3) findings are immediately reviewable in appellate courts?

The answer requires only an examination of the statute.
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C. This Court can reverse the Eighth District without reaching a decision
about constitutional due process

Finally, Appellees' argue that appellate review in the Eighth District (the result of

a decision from this court reversing the judgment below) would trespass their due process

rights to have review based on a trial court record. This argument ignores the

conclusions of law in the trial court's Order. The cases Appellees cite underscore the

difference between this appeal and cases that involve legitimate due process concerns. In

each case Appellees cite, the reviewing court observed that the trial court did not make

findings offact or conclusions of law. See State v. Lester (1975), 41 Ohio St.2d 51, 322

N.E.2d 656 (trial court made no frndings of fact or conclusions of law); State v. Greer,

(Feb. 20, 1991), 9th Dist. No. 14696, 1991 WL 21548 (same). The reviewing court's

observation in Salisbury v. Smouse, 4"' Dist. No. 05CA737, 2005-Ohio-5733, ¶ 5, that the

trial court ruling was "devoid of any findings of fact or conclusions of law" captures the

essence of the cases Appellees cite.

In contrast, the trial court order in this appeal applied the fact that Appellees have

pending lawsuits to the legal question the General Assembly commanded thein to answer

- whether the Ohio Constitution bars application of H.B. 292 to pending cases. After

walking through the applicable legal test, the trial judges answered that the Constitution

does bar this application. Their order settled the constitutional issue in Cuyahoga

County, but only did so after explaining the legal and factual bases for that decision.

The trial court's order is no different than decisions involving declaratory

judgments or decisions adjudicating the facial constitutionality of a statute. No facts are

needed to decide whether H.B. 292 impairs the constitutional rights of plaintiffs with

pending asbestos injury actions. See, e.g., Belden v. Union Central Life Ins. Co. (1944),
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143 Ohio St. 329, paragraph 5 of the syllabus & 338, 55 N.E.2d 629 (facial constitutional

challenge can be decided "without regard to extrinsic facts"; trial court declared statute

unconstitutional "without the introduction of any evidence").

Last October, this Court detennined the constitutionality of Ohio's charter school

system in a case raising facial and as-applied constitutional challenges. Observing that

"[w]ith respect to those legal issues, there is no fact-finding to be done[j" this Court

reversed an appeals court that remanded the constitutional issues for further fact finding.

State ex rel. Ohio Congress of Parents & Teachers v. State Bd of Ed., 111 Ohio St.3d

568, 2006-Ohio-5512, 857 N.E.2d 1148, at ¶ 12 n.3. As in Belden and this case, the

constitutional challenges in Congress involved "legal issues that could be decided

without discovery." Id. at ¶ 12.

The issue in this appeal - what the General Assembly meant by amending the

final order statute - does not require any extrinsic facts. Appellees' insistence that a

decision from this Court would infringe due process guarantees without a record of

irrelevant, extrinsic facts, is a diversion. This Court's practices and common sense

indicate that the legal issue in this appeal can be resolved without any additional facts.

V. Appellees' brief gives scant attention to the issue before this Court -
whether the General Assembly intended appeals courts to review
findings made under R.C. 2307.93(A)(3)

Much of Appellees' brief covers topics that have no bearing on whether the

Eighth District incorrectly declined to consider an appeal from the trial court's January 6,

2006, Order. That question is easily answered because the General Assembly amended

the final order statute to cover the exact question the trial court decided in the January 6,

2006, Order. In an effort to shift attention away from this question - and its simple
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answer - Appellees raise a number of issues that are not relevant to the question before

this Court.

The question this Court must answer is whether the Eighth District incorrectly

interpreted the final order statute that the General Assembly specifically amended to

reference findings made under R.C. 2307.93(A)(3). This right of immediate appeal is an

integral part of reforms the General Assembly decided were needed to correct "tragic"

under-compensation of plaintiffs, who receive "less than forty-three cents on every dollar

awarded" and to alleviate the threats to "savings, retirement benefits, and jobs ...[and] .

.. Ohio's economy" posed by the old way of litigating asbestos cases. R.C. 2307.91,

uncodified law at § 3(A)(2), (6).

The General Assembly understood that, without a right to immediate appeal, these

important goals could go unfulfilled if trial courts refused to apply the new law. The

Eighth District has refused to follow the General Assembly's plan to prevent a few trial

court orders from torpedoing a law that impacts tens of thousands of cases and, at some

level, all Ohioans. When faced with a similarly obstinate lower court's refusal to apply

reform legislation, a Florida court declared that the refusal "violate[d] the clear purpose

of the statute" In re: Asbestos Litigation (Fla.App. 3`d Dist. 2006), 933 So.2d 613, 618.

The reviewing court found the lower court's refusal to apply the legislative reform efforts

"sufficiently egregious and fundamental to result in a miscarriage of justice." Id. at 620.

This Court need not find that the Eighth District's decision is a miscarriage of justice to

conclude that its refusal to review the trial court's holding is error. All this Court needs

to conclude is that the Eighth District disregarded the General Assembly's intent to have
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appeals courts review decisions that effectively neuter a law that reforms procedures in

tens of thousands of pending cases.

CONCLUSION

This appeal raises a straightforward issue of statutory interpretation. Preferring

word games and smokescreens, Appellees ask this Court to ignore the most obvious

interpretation of the General Assembly's words. Despite Appellees' assertions, this

Court can interpret the statute without fear that it is deciding a hypothetical question or

resolving novel constitutional issues. The General Assembly passed a law to reform

asbestos litigation. As part of that reform, it directed appeals courts to review trial court

decisions about whether the law applies to pending cases. The Eighth District refused

that directive.

This Court's duty is to give effect to the General Assembly's intent. That intent is

unmistakable. The Eighth District's decision to ignore that intent must be reversed.
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Fourth District, Pike County.

Betty SALISBURY, Plaintiff-Appellee,
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Ronald SMOUSE, et al., Defendants-Appellants.
No. 05CA737.

Decided Oct. 26, 2005.

separate findings of fact and conclusions of law
upon timely motion was not limited to cases in
which a trial court verbally entered judgment
immediately following closing arguments. Rules
Civ.Proc., Rule 52.

[4] Appeal and Error G= 1177(8)
30k1177(8) Most Cited Cases
New trial was not proper relief for trial court's
failure to make separate findings of fact and
conclusions of law upon timely motion, even though
trial judge who presided over case was no longer
sitting on the bench. Rules Civ.Proc., Rule 52.

Background: Adverse possessor brought action
against landowners to determine property boundary
claims. The Court of Common Pleas, Pike County,
entered judgment for plaintiff. Defendants appealed.

Holdings: The Court of Appeals held that:
(1) failure to include statement of facts in appellate

brief did not warrant dismissal of appeal;
(2) trial court was required to make separate

findings of fact and conclusions of law upon timely
motion; and

(3) attaching surveys that were prepared after
hearing to judgment entry was improper.
Reversed and remanded.

[1] Boundaries q^ 44

59k44 Most Cited Cases
Failure to include statement of facts in appellate
brief did not warrant dismissal of appeal from
judgment in action involving property boundary
dispute, since reviewing court could sufficiently
discertt the facts supporting the appellants'
assignments of error from the record. Rules
App.Proc., Rule 16(A)(6).

[2] Boundaries C;- 42
59k42 Most Cited Cases
Trial court that entered general judgment in action
involving property boundary dispute was required to
make separate findings of fact and conclusions of
law upon timely motion for such findings. Rules
Civ.Proc., Rule 52.

[3] Trial (g= 394(1)
388k394(l) Most Cited Cases
Civil procedure rule requiring a court to make
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[5] Appeal and Error «766
30k766 Most Cited Cases
Reviewing court would not disregard assignment of
error based on appellants' failure to cite any legal
authority in support of it, where the error claimed
was fundamentally egregious to the rules of
evidence. Rules App.Proc., Rule 12(A)(2).

[6] Boundaries « 43
59k43 Most Cited Cases
Attaching land surveys that were prepared after
hearing to judgment entry in boundary dispute was
improper, since they were not part of the record.
Charles H. Wilson, Jr., West Union, for

Appellants. [FN1]

FN1. At trial Appellants Smouse and Appellants

McRoberts had different counsel. However,

Appellants 'McRoberts trial counsel took office as

judge on tlie Pike County Court of Common Pleas

and withdrew from the case. All Appellants now

have the same counsel for appeal.

Robert N. Rosenberger and Jerome D. Catanzaro,
Catanzaro & Rosenberger, Waverly, for Appellee.

DECISION AND JUDGMENT ENTRY

PER CURIAM.

*1 {T 1} Defendants-Appellants appeal the Pike
County Court of Common Pleas judgment in favor
of Appellee's property boundary claims. Appellants
argue that the trial court erred when it denied their
timely filed motions for separately stated findings of
fact and conclusions of law. Because we find that

We^t dW^^^.^^



Slip Copy
(Cite as: 2005 WL 2812754, *1 (Ohio App. 4 Dist.))

the trial court's judgment entry did not contain
sufficient findings of fact and conclusions of law,
we agree. Appellants also argue that the trial court
erred when it attached evidence outside the record to
its judgment entry. Because we find that the
evidence attached to the entry was not introduced at
trial, and was actually prepared after trial, we agree.
Accordingly, we reverse the judgment and remand
this cause for further proceedings consistent with
this opinion.

1.
{¶ 2) Appellee filed a complaint alleging that she

owned two tracts of land situated in Union
Township, Pike County, Ohio. She alleged that
Appellants Robert and Phyllis Smouse (hereinafter
"Appellants Smouse") received a remainder interest
in a 79-acre tract, which included Appellee's two
tracts of land. Appellants Smouse then divided their
acre tract, retained a portion belonging to Appellee,
and transferred a portion, which Appellee also
owned, to Appellants Myron and Roseanna
McRoberts (hereinafter "Appellants McRoberts").

{¶ 3} The trial court held a hearing on this matter
on April 15-16, 2003, and on August 15, 2003. At
the hearing, Appellee submitted surveys arranged by
Henry, Crabtree & Sniith, which were generally
dated in April 2003.

{¶ 4) On January 3, 2004, the trial court filed its
judgment entry finding in Appellee's favor.
Appellee's attomey submitted that entry and it bears
his signature, as well as the trial judge's signature.
Attached to the entry are four surveys prepared by
Humbert M. Crabtree. Mr. Crabtree signed and
dated these surveys on March 10, 2004, almost
seven months after the last hearing date.

{Q 5) In its judgment entry, the trial court entered a
general judgment and issued seven specific orders,
which declared title belonged to Appellee and set
forth the boundary line. The entry is devoid of any
findings of fact or conclusions of law, except that it
generally refers to the attached surveys and recorded
deeds.

{q 6} On January 7, 2005, Appellants McRoberts
filed a motion requesting that the trial court issue
separate findings of fact and conclusions of law
pursuant to Civ.R. 52. The memorandum
accompanying the motion expressly drew the court's
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attention to its reliance on surveys not introduced at
trial, and apparently prepared well after the hearing.
Appellants Smouse filed a similar motion on January
10, 2005. The trial court denied both motions on the
basis that its judgment entry contained sufficient
findings of fact and conclusions of law.

{¶ 7} Appellants Smouse and McRoberts appeal and
assign the following assignments of error:

{¶ 8) "[I.] THE TRIAL COURT ERRED WHEN
IT FAILED TO STATE IN WRITING THE
CONCLUSIONS OF FACT FOUND
SEPARATELY FROM THE CONCLUSIONS OF
LAW WHEN TIMELY REQUESTED TO DO SO
IN WRITING BY THE DEFENDANTS."

*2 {¶ 9) "[II.] THE TRIAL COURT ERRED
WHEN IT ADOPTED INTO ITS JUDGMENT
ENTRY EVIDENCE AND DOCUMENTS THAT
WERE PREPARED AND FILED BY COUNSEL
FOR PLAINTIFF SUBSEQUENT TO THE LAST
HEARING IN THIS CASE. [III.] THE
JUDGMENT ENTRY OF JANUARY 3, 2005 IS
UNSUPPORTED BY OR IS AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE."

II.
{q 10) Before we address Appellants' assignments

of error, we must deal with a threshold issue.
Appellee argues that Appellants failed to comply
with App.R. 16(A)(6) by failing to provide a
statement of facts in their appellate brief. Appellee
urges this court to dismiss the appeal for this error.

{¶ 11} It is within our judicial discretion to dismiss
an appeal for a party's failure to comply with the
Appellate Rules. DeHart v. Aetna Life Ins. Co.
(1982), 69 Ohio St.2d 189, 431 N.E.2d 644.
Judicial discretion is defined as " ' * * *the option
which a judge may exercise between the doing and
not doing of a thing which cannot be demanded as
an absolute legal right, guided by the spirit,
principles, and analogies of the law, and founded
upon the reason and conscience of the judge, to a
just result in the light of the particular circumstances
of the case'." Id., quoting Krupp v. Poor (1970), 24
Ohio St.2d 123, 265 N.E.2d 268, paragraph two of
the syllabus. We must carefully and cautiously
exercise this discretion before dismissing a case on
purely procedural grounds. Id.
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[1] {¶ 12} Here, Appellants failed to include a
statement of facts as required by App.R. 16(A)(6).
However, "it is a fundamental tenet of judicial
review in Ohio that courts should decide cases on
the merits." DeHart, supra, at 192, 431 N.E.2d
644, citing Cobb v. Cobb ( 1980), 62 Ohio St.2d
124, 403 N.E.2d 991. Because we can sufficiently
discern the facts supporting Appellants' assignments
of error from the record, we reject Appellee's
request for dismissal and proceed to the merits of
this appeal.

III.
{q 13} In Appellants' first assignment of error, they

argue that the trial court erred by overruling their
motions requesting separate findings of fact and
conclusions of law. Appellee argues that Civ.R. 52
only applies to cases in which the trial court
innnediately renders a verbal judgment at the
conclusion of a hearing.

{q 14} Civ.R. 52 provides, in pertinent part:
"When questions of fact are tried by the court
without a jury, judgment may be general for the
prevailing party unless one of the parties in writing
requests otherwise before the entry of judgment
pursuant to Civ.R. 58, or not later than seven days
after the party filing the request has been given
notice of the court's announcement of its decision,
whichever is later, in which case, the court shall
state in writing the conclusions of fact found
separately from the conclusions of law."

{Q 15} The purpose of separately stating findings of
fact and conclusions of law is to create a record that
enables a reviewing court to give meaningful
review. Mahlerwein v. Mahlerwein, 160 Ohio
App.3d 564, 828 N.E.2d 153, 2005- Ohio-1835, at
q 22. (Citations onvtted.) Civ.R. 52 expressly
provides that an opinion or memorandum of
decision that contains separate findings of fact and
conclusions of law may satisfy its requirements.
Mahlerwein, supra, at 122; Cunningham, supra, at
125. A trial court's decision reciting various facts
and a legal conclusion satisfies the requirenients of
Civ.R. 52 when, taken together with other parts of
the trial court's record, the decision forms an
adequate basis upon which to decide the legal issue
presented upon appeal. Stone v. Davis (1981), 66
Ohio St.2d 74, 85, 419 N.E.2d 1094; In re
Schoeppner (1976), 46 Ohio St.2d 21, 23, 345
N.E.2d 608. A trial court's failure to comply with
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Civ.R. 52 is reversible error. Mahlerwein, supra, at
122, citing In re Adoption of Gibson, 23 Ohio St.3d
170, 172, 492 N.E.2d 146.

*3 [2] (116) Here, the trial court's judgment entry
acted as a general judgment in favor of the
prevailing party. The entry did not include findings
of fact separate from its conclusions of law.
Appellants' timely filed their Civ.R. 52 motions,
and were entitled to have the trial court comply with
their request. The trial court's ruling that it had
already sufficiently provided separate findings of
fact and conclusions of law is simply erroneous. Its
judgment is general in nature. The only evidence the
trial court cited for its decision was the surveys it
attached to its judgment. However, these surveys
were not formally part of the record and the trial
court did not explain how they became included in
the record.

[3] {¶ 17) We disagree with Appellee's argument
that Civ.R. 52 is only meant for cases in which a
trial court verbally enters judgment immediately
following closing arguments at the hearing. The
plain language of the Rule fails to support this
argument. Also, Appellee fails to cite any precedent
in support of this argument, and our review of Ohio
case law has found none.

[4] {¶ 18} Appellants request that this court issue
relief in the form of an order for a new trial
pursuant to Civ.R. 63(B). The basis for this request
is that the trial judge who presided over this case is
no longer on the Pike County Court of Conunon
Pleas. The current judge in that court is Appellants
McRoberts' trial counsel. Appellants argue that
because the trial court judge has a conflict of
interest, the only proper form of relief is an order
for a new trial. We disagree.

{¶ 19} Civ.R. 63(B) provides: "If for any reason
the judge before whom an action has been tried is
unable to perform the duties to be performed by the
court after a verdict is returned or findings of fact
and conclusions of law are filed, another judge
designated by the administrative judge, or in the
case of a single-judge division by the Chief Justice
of the Supreme Court, may perform those duties;
but if such other judge is satisfied that he cannot
perform those duties, he may in his discretion grant
a new trial. "
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{¶ 20} The proper relief in this case is a reversal
and a remand for further proceedings consistent with
this opinion. If the judge presiding over the Pike
County Court of Common Pleas has a conflict of
interest, which we believe he does, he can recuse
himself and a visiting judge can be appointed to hear
the case. If the visiting judge cannot perform the
duty of providing separate fmdings of fact and
conclusions of law, he or she can then grant a new
trial pursuant to Civ.R. 63(B). Accordingly, we
sustain Appellants' first assignment of error, but
reject their claim for a new trial as relief.

II.
{Q 21} In Appellants' second assignment of error,

they argue that the trial court erred when it adopted
into its judgment entry exhibits that Appellee failed
to introduce at trial, and which were prepared after
trial. Specifically, Appellants contend that they were
not permitted the opportunity to review, cross-
exaniine, and challenge these exhibits. Appellee
argues that: (1) Appellants failed to cite any legal
authority for this assignment of error; (2) Appellants
cannot cross-examine a judgment entry; and (3) the
exhibits support her claim of adverse possession.

*4 [5] {¶ 22} We first address Appellee's argument
that Appellants failed to assign any legal authority in
support of this assigned error. App.R. 12(A)(2)
provides that a reviewing court may disregard an
assignment of error if the party asserting it fails to
cite any legal authority in support. However,
application of this rule is discretionary. As we noted
above, it is a fundamental tenet of Ohio law that
reviewing courts dispose of cases on their merits,
rather than on procedural technicalities. Here, the
error claimed is so fundamentally egregious to our
Rules of Evidence, that we reject Appellee's request
and proceed to consider the merits of the assigned
error.

[6] (123) Our review of the record shows that the
exhibits attached to the judgment entry were
prepared in March 2004, almost seven months after
the hearing. While Appellee did introduce surveys
into evidence at trial, those surveys do not appear to
be identical to the ones attached to the judgment
entry. Interestingly, Appellee's attorttey prepared
and submitted the judgment entry at issue.

{q 24} Because this evidence was not presented at
the hearing, it is not properly part of the record.

Page 4

Appellants had a right to examine and question this
evidence at trial. Instead, this evidence was
surreptitiously placed before the trial court in a
judgment entry proposal. We find that the trial court
erred by attaching evidence outside the record to its
judgment entry.

{¶ 251 We note that it is possible that the trial court
attached these exhibits to serve as a legal description
accompanying the trial court's order. In Martin v.
Schaad, Washington App. No. 02CA65, 2004-
Ohio-124, we found that surveys not admitted into
evidence, but prepared after the trial court issued its
order defining a property boundary, merely serve as
legal descriptions of that order for recording
purposes. Id. at ¶ 2.

{¶ 261 The case at bar is distinguishable from
Martin. Here, the trial court's order defining the
property boundary line and adoption of the surveys
were contemporaneous. Also, the surveys were
actually prepared ten months prior to the trial
court's judgnient. Thus, it is difficult to discern
whether the trial court actually relied on these
surveys as evidence in issuing its order, or merely
used the surveys as a legal description of a judgment
rendered on the evidence actually adniitted at trial.
This serves as a reminder that separate findings of
fact and conclusions of law can be very necessary
for meaningful and fair appellate review. Given the
background of this case, and the trial court's failure
to issue separate findings of fact and conclusions of
law, we find that the attachment of these suiveys
constitutes consideration of evidence outside of the
record.

{Q 27} Appellee contends that Appellants' argument
is fallible because a judgment entry cannot be cross-
examined. However, Appellants are not arguing that
they were denied an opportunity to cross-examine
the actual judgment entry. Instead, they assert that
they had the right to review and cross-examine the
evidence attached to the judgmem emry.

*5 (1281 Appellee also makes a tenuous argument
that because the exhibits support her case the trial
court did not err when it attached them to its
judgment entry. This argument ignores our Rules of
Evidence. We reject it without further review.

{¶ 29} Accordingly, we sustain Appellants' second
assignment of error.
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III.
{Q 30} In their third assignment of error,

Appellants' argue that the judgment is against the
manifest weight of the evidence. Based on our
previous dispositions, we find this assignment moot
and decline to address it.

{¶ 31) In conclusion, we find that the trial court
erred when it failed to grant Appellants' Civ.R. 52
rnotions. We also find that the trial court erred when
it attached evidence outside of the record to its
judgment entry. Accordingly, we reverse the trial
court's judgment and remand this cause for further
proceedings consistent with this opinion.
JUDGMENT REVERSED AND CAUSE
REMANDED.

JUDGMENT ENTRY
It is ordered that the JUDGMENT BE REVERSED

and the cause remanded to the trial court for further
proceedings consistent with this opinion and that the
Appellants recover of Appellee costs herein be
taxed.

The Court finds that there were reasonable grounds
for this appeal.

It is ordered that a special mandate issue out of this
Court directing the Pike County Court of Common
Pleas to carry this judgment into execution.

Any stay previously granted by this Court is hereby
terminated as of the date of this Entry.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Appellate Procedure.

ABELE, P.J.: not participating.

KLINE, J. & MCFARLAND, J.: concur in
judgment and opinion.

NOTICE TO COUNSEL
Pursuant to Local Rule No. 14, this document

constitutes a final judgment entry and the time
period for further appeal commences from the date
of filing with the clerk.

Slip Copy, 2005 WL 2812754 (Ohio App. 4 Dist.),
2005-Ohio-5733

END OF DOCUMENT
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LEGAL AUTHORITY.

Court of Appeals of Ohio, Ninth District, Sununit
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STATE of Ohio, Plaintiff-Appellee,
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Paul W. GREER, Defendant-Appellant.
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Appeal from Judgment Entered in the Common
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Lynn Slaby, Prosecuting Attorney, Akron, for
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Scott Z. Jelen and William S. Lazarow, Asst.
Public Defenders, Columbus, for defendant.

DECISION AND JOURNAL ENTRY

*1 This cause was heard upon the record in the
trial court. Each error assigned has been reviewed
and the following disposition is made:

QUILLIN, Presiding Judge.

Defendant-appellant, Paul W. Greer, appeals the
denial of his petition for post-conviction relief from
his conviction on two counts of aggravated murder,
R.C. 2903.01(A) and R.C. 2903.01(B), with a
death penalty specification, and one count of
aggravated robbery R.C. 2911.01(A)(1). Because
the trial court made insufficient findings of fact and
conclusions of law, we reverse and remand so that
the trial court may enter proper findings and
conclusions or proceed to a hearing.

On November 15, 1989, Greer filed a petition for
post-conviction relief asserting twenty-eight causes
of action. On June 22, 1990, the trial court
dismissed Greer's petition with the following order:

"THIS DAY, to-wit: The 22nd day of June,
A.D., 1990, this matter is before the Court on

Page 3

Defendant's petition to vacate or set aside sentence
pursuant to R.C. 2953.21 and on Plaintiff's Motion
to dismiss and on the various supplemental
documents submitted by each party.

"Upon consideration the court denies Defendant's
request for hearing. Further, Defendant's petition
for post-conviction relief is DENIED on the basis of
res judicata. See, State ex rel. Carrion v. Harris
(1988), 40 Ohio St.3d 19. Defendant has raised
issues which either were, or could have been raised
in his previous appeals.

"It is so ORDERED."

Greer now appeals.

Assignments of Error

"I. The trial court erred in summarily dismissing
appellant Greer's post-conviction petition without
according him an evidentiary hearing.

"II. Appellant Greer was denied the effective
assistance of counsel at his capital trial in violation
of the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution and
Sections 9, 10 and 16, Article I of the Ohio
Constitution.

"III. The excusal of two black prospective jurors
for cause by the trial judge and the use of two
peremptory challenges by the prosecution on two
black prospective jurors violated Mr. Greer's right
of due process, equal protection and right against
cruel and unusual punishment as guaranteed by the
Fifth, Sixth, Eighth and Fourteenth Amendments of
the United States Constitution and Sections 2, 5, 9,
10 and 16, Article I of the Ohio Constitution.

"IV. The trial court erred by refusing to perniit
appellant Greer's expert to exanvne certain physical
evidence.

"V. The trial court's appointment of a
psychologist who considers only one of seven
statutory niitigating factors violates an indigent
defendant's right of due process, equal protection,
assistance of counsel and right against cruel and
unusual punishment as guaranteed by the Fifth,
Sixth, Eighth and Fourteenth Amendments of the
United States Constitution and Sections 2, 9, 10 and
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16, Article I of the Ohio Constitution.

"VI. Mr. Greer received ineffective assistance of
counsel on his direct appeals.

"VII. The trial court should have appointed an
independent expert to examine the physical
evidence.

*2 "VIII. Mr. Greer's death penalty is in violation
of international law and Article VI of the United
States Constitution.

"IX. The trial court erred in issuing no findings of
fact and conclusions of law in regard to appellant
Greer's petition for post-conviction relief.

"X. The trial court erred in failing to grant
appellant Greer's motion to incorporate prior
proceedings at trial and appellate stages."

R.C. 2953.21 sets forth the procedure to be
followed by trial courts when considering a petition
for post-conviction relief:

"(C) Before granting a hearing, the court shall
deterntine whether there are substantive grounds for
relief. In making such a determination, the court
shall consider, in addition to the petition and
supporting affidavits, all the files and records
pertaining to the proceedings against the petitioner,
including, but not limited to, the indictment, the
court's joumal entries, the journalized records of the
clerk of the court, and the court reporter's
transcript. Such court reporter's transcript, if
ordered and certified by the court, shall be taxed as
court costs. If the court dismisses the petition, it
shall make and file findings of fact and conclusions
of law with respect to such dismissal.

"***"(E) Unless the petition and the files and
records of the case show the petitioner is not entitled
to relief, the court shall proceed to a prompt hearing
on the issues, hold the hearing, and make and file
written findings of fact and conclusions of law upon
entering judgment. * * *."

In all cases where the trial court dismisses a
petition for post-conviction relief, the court is
required to make and file fmdings of fact and
conclusions of law with respect to such disnrissal.
R. C. 2953.21(C).

Page 4

The importance of the findings of fact and
conclusions of law was emphasized in State v.
Mapson (1982), 1 Ohio St.3d 217, 219:

"This court's holding that fmdings of fact and
conclusions of law are part and parcel of a judgment
denying post-conviction relief fosters the orderliness
of this process.

"Important policy considerations also underlie this
decision. The obvious reasons for requiring
findings are ' * * * to apprise petitioner of the
grounds for the judgment of the trial court and to
enable the appellate courts to properly determine
appeals in such a cause.' Jones v. State (1966), 8
Ohio St.2d 21, 22[37 0.O.2d 3571. The existence
of findings and conclusions are essential in order to
prosecute an appeal. Without them, a petitioner
knows no more than he lost and hence is effectively
precluded from making a reasoned appeal. In
addition, the failure of a trial judge to make the
requisite findings prevents any meaningful judicial
review, for it is the findings and the conclusions
which an appellate court reviews for error.

"This court noted in Lester, at page 56, that 'the
general purpose of R.C. 2953.21 is to provide
judicial review of the allegations raised in a
prisoner's petition, in order to provide a remedy for
violation of constitutional rights.' In order for this
purpose to remain meaningful and viable, fmdings
must be held to be a necessary and essential part of a
judgment denying post-conviction relief."

*3 In the present case, Greer's petition for post-
conviction relief alleged twenty-eight causes of
action. The trial court's curt order dismissed the
entire petition "on the basis of res judicata " citing
State, ex rel Carrion, v. Harris (1988), 40 Ohio
St.3d 19.

In Carrion, the Ohio Supreme Court held that a
terse order, such as that before us, was sufficient in
that case to defeat a mandamus action to compel the
trial court to issue findings of fact and conclusions
of law as required by R.C. 2953.21(C). There is a
significant difference, however, between findings of
fact and conclusions of law which are sufficient to
make an order final and thus inunune from a
mandamus action, and findings and conclusions
which are erroneous and thus reversible on direct
appeal.
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Where there has been a direct appeal of a END OF DOCUMENT
conviction, followed by a petition for post-
conviction relief, a trial court must resist the natural
urge to sumniarily dismiss the petiton on res judicata
grounds.

In the present case, there are claims of trial error
which are clearly barred by res judicata (e.g. faulty
jury instructions). Likewise there are claims of
error which are clearly not barred by res judicata
(e.g. ineffective appellate counsel. Manning v.
Alexander (C.A. 6, 1990), 912 F.2d 878).

Furthermore, Greer has attempted to blunt the res
judicata defense to many of the alleged trial errors
by claiming ineffective assistance of trial and
appellate counsel, and by alleging facts dehors the
record of the first trial. See State v. Cooperrider
(1983), 4 Ohio St.3d 226, 228.

The trial court failed to address all the causes of
action alleged by Greer. The better practice, and the
most time conserving in the long run, is for the trial
court to address each cause of action alleged by a
petitioner. This practice will tend to avoid the
pitfalls illustrated in Mapson, supra.

The judgment is reversed and the cause remanded
for further consideration by the trial court.

The Court finds that there were reasonable
grounds for this appeal.

We order that a special mandate issue out of this
court, directing the County of Summit Common
Pleas Court to carry this judgment into execution.
A certified copy of this joumal entry shall constitute
the mandate, pursuant to App.R. 27.

Inunediately upon the filing hereof, this document
shall constitute the joumal entry of judgment, and it
shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall
begin to run. App.R. 22(E).

Costs taxed to appellee.

Exceptions.

CACIOPPO and REECE, JJ., concur.

1991 WL 21548 (Ohio App. 9 Dist.)
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