
IN THE SUPREME COURT OF OHIO

CASE NO. 07-0140

ROBERT BARNES, EXECUTOR

Plaintiff-Appellee

-vs-

UNIVERSITY HOSPITALS OF CLEVELAND, et aL
Defendant -Appellees.

ON APPEAL FROM THE CUYAHOGA COUNTY
COURT OF APPEALS

CASE NO. 87247, 87285, 87710, 87903, 87946

LAW OFFICES

SHEIN & BASHEIN
CO., L.P.A.

TERMINAL TOWER

35TH FLOOR

50 PUBLIC SOUARE

EVELAND, OHIO 44113

(216) 17I-3239

PLAINTIFF-APPELLEE/CROSS-APPELLANT'S NOTICE OF CROSS-APPEAL

W. Craig Bashein, Esq. (#0034591)
BASHEIN & BASHEIN CO., L.P.A.
Terminal Tower, 35th Floor
50 Public Square
Cleveland, Ohio 44113-2216
(216) 771-3239
FAX: (216) 771-5876
cbashein@basheinlaw.com

Michael F. Becker, Esq. (#0008298)
Lawrence F. Peskin, Esq. (#0059391)
BECKER & MISHKIND CO., L.P.A.
134 Middle Ave.
Elyria, Ohio 44035
(440) 323-7070
FAX: (440) 323-1879

Paul W. Flowers, Esq. (#0046625)
PAUL W. FLOWERS CO. L.P.A.
[Counsel of Record]
Terminal Tower, 35th Floor
50 Public Square
Cleveland, Ohio 44113
(216) 344-9393
Fax: (216) 344-9395
pwfna,^pwfco.com

Attorneys for Plaintiff-Appellee

u

FEB fl 5 19507
Y.

SoP'^^,^1c 06J^u OF OHiO



NOTICE

Plaintiff-Appellee/Cross-Appellant, Robert Bames, Administrator of the Estate of

Natalie Barnes, Deceased, hereby serves notice of his cross-appeal with respect to the lower

courts' calculation of the pre-judgment interest that is due. A copy of the decision of the

Eighth Judicial District Court of Appeals is appended hereto. This cross-appeal presents issues

of public and great general importance as well as constitutional concerns.
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COUNT'Y OF CUYAHOGA

JOUIZNAL ENTRYAND OPINION
Nos. 8724'l, 872$5, 87710, 87903, 87946

ANDREA BARNES, EXECUTRIX, OF THE
ESTATE OF NATALIE BARNES, ET AL.

PLAINTIP`FS-APPELLEES/
CROSS-APPELLANTS

vs.

UNIVERSITY HOSPITALS
OF CLEVELAND, ET AL.

DEFENDAN'TS-APPELLANTS/
CROSS-APPELLEES

JUDGMENT:
AFFIRMED

Civil Appeal from the
Cuyahoga County Court of Common Pleas

Case No. CV-455448 '

BEFORE: Celebrezze, P.J., Sweeney, J., and Calabrese, J.

RELEASED: November 30, 2006

JOURNALIZED: DEC 1 1 2006
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N.B. This entry is an announcement of the court's decision. See App.R. 22(B), 22(D)
and 26(A); Loc.App.R. 22. This decision wiA be journalized and will become the
judgment and order of the court pursuant to App.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R. 26(A), is filed within ten (10) daysof
the announcement of the court's decision. The tinie period for review by the Supreme
Court of Ohio shaIl begin to run upon the journalization of this court's announcement
of decision by the clerk per App.R. 22(E). See, also, S.Ct. Prac.R. II, Section 2(A)(1).
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FRANK D. CELEBREZZE, JR., P.J.:

This journal entry and opinion addresses five separate appeals and cioss-

appealsl, which have been consolidated for review and dispositioii. MedLink of

Ohio and LexingEoin Insurance Company'each appeal the trial court's',decision

awarding judgment in favor of Andrea Barnes. Barnes cross-appeals asserting

several assignxnents.of etror. Aftei a thorough review of all the argunients and

for the reasons set forth below, we affirm the judgments of the trial court.

PIZOCEDURAL HISTOR'Y

On December 4, 2001, appellee, Andrea Barnes, filed a medical

malpractice/wrongful death action against University Hospitals of Cleveland

("UH') and MedLink of Ohio ("MedLinlt"). Barnes sought compensatory

damages on behalf of her daughter, Natalie Barnes; who died while undergoing

kidney dialysis treatment. The complaint alleged that UH and MedLink

violated the applicable standard of care owed to the decedent. UH and MedLink

each served answers to Barnes' complaint denying liability. The parties

proceeded with discovery.

'Appellate Case N'os. 87247 and 87946 were ffledby defendantIVledLink of Ohio;
Appellate Case Nos..87285 and 87903 were filed by plaintiff Andrea Barnes; and
Appellate Case No. 87710 was filed by intervenor Lexington Insurance Co.

3`A'0625 00763
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After conducting discovery, the parties each deterniined that it would be

in.their best interest to stibmit the dispute to a retired judge for the pui•pose of

conduCting a jury trial. Or[ Apri118, 2005, each of the parties executed a cawrt=

approved agreeiinent with respect to conducting the"jury trial before a retired

jiidgge, and trial coinmenced on April 25, 2005. Prior to opening arguments, the

presiding judge had the parties confirm on the record that they consented to his

authority and waived any rights to challenge his jurisdiction on appeal.

The trial concluded on May 3, 2005. After deliberations, the jury awarded

judgment in favor of Barnes, finding MedLink ninety percent liable and UH ten

pdreent liable for Natalie's death. The jury awarded Barnes $100,000 orl her

survivorship claim and $3,000,000 on the wrongful death claim. In addition, the

jury unanirriously concluded that MedLink acted with actual malice and

awarded $arnes an additioinal $3,000,000 in punitive damages. On October 18,

2005, the trial court assessed attorney fees and litigation expenses iii the

amount of $1,013,460 against MedLink and entered a final judgment on the

entire case in the amount of $6,803,460.

On March 7, 2006, MedLink filed an original action in prohibition with the

Supreme Court of Ohio, arguing that the presiding judge lacked the proper

quali{"ications to preside over the trial, thus, his involvement was unlawful.

Barnes filed a motion to dismiss the prohibition; however, on April 28, 2006,

625 P60 764
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before the court eould rule on the motioin, MedLink abandoned the prohibition

. action.

UND.LRLYING FACTS

The incident that gav8 Yise to the present case occurred ori October 19;

2000. Ori that day, decedent, Natalie Barnes, was undergoifig rotitine kidineg,

dialysis tieatment at UH. Natalie was 24 years old at the time and suffered

from both mental retardation and epilepsy. In 2000, Natalie developed kidney

disease and began hemodialysis treatments at UH on a regular basis. During

the dialysis treatmeiit, blood was pumped out of her body into a device called aii

"artificial kidiaey." The artificial kidney would remove impurities froni Natalie's

blood, and the blood would be returned to her body.

Many individuals who undergo ongoing kidney dialysis, including Natalie,

require a device called a"perrna cath," which is a catheter that is surgically

implanted into the patient's chest to aid in the dialysis procedure. The perma

cath consists of a flexible tube that is threaded through the skin into either the

subclavian vein or the internal jugular vein, down to the heart. The patient'.s•

skin grows over a small cuff at the end of the perma cath, holding the device in

place and preventing infection. Two ports in the perma cath remain open so

they can be accessed for dialysis. After each dialysis treatinent is completed, the

exposed ends are capped to protect the patient.

TO 6 2 500765
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One of the primary concerns during dialysis tr.eatment utilizing a perma

cath is that an air eximbolism can occur if there is an insecure connection with the

catheter or if the catheter'is removed from the body. An air einbolism would

cause air to enter the blood stream aiid travel into the.ventticle'of the heart. If .

this persists, the heart will stop, and the patient will go into cardiac arrest.

Because Barnes was aware of the dangers dialysis posed and her

daughter's tendency to pull at her catheter, she requested the services of a

niedical aide to sit with Natalie while she underwent dialysis treatment. These

services wer'e available to her daughter through the Cuyahoga County Board of

h+ferital Retardation aiid Developmental Disabilities ("MItDD"). MRDD

cointracted with MedLink to provide home health care services for patients like

Natalie who needed individual care.

On Septerriber 1, 2000, Cynthia Fribley and Mary Lynn Roberts, both

supervisors for MRDD, met to discuss Natalie's request for a medical aide.

During the meeting, they were informed that Natalie had previously touched

and attempted to pull at her catheter during dialysis. Fribley was instructed

that she had to ensure that the MedLink aide would not leave Natalie's side

during dialysis.

MedLink aide, Ann Marie Lumpkin Vernon, was originally selected to sit

with Natalie during her dialysis treatments. During a meeting at Barnes' home,

-s'a0625 PB 0766
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Lumpkin was informed that Natalie had a tendency to touch aiid pull at her

catheter, and she Was instructed not to leave Natalie's side during the dialysis

treatments. Lumpkin successfully cared for Natalie as she underwent dialysrs.

4Vhen Natalie would attempt to touch or pull at her catheter, Lumpkin would

distract her or geintly remove her hand. If Lumpkin had to use the restroom, or

otherwise excuse herself from the dialysis unit, she always ensured that a

hospital staff member took her place and informed the staff member that Natalie

was not to touch her catheter.

humpkin successfully accompanied Natalie during several dialysis

treatments, but was later replaced by MedLink aide Endia Hill. Hill did not

have the proper experience or background to work as a health care aide. She

had previously been convicted of a felony and did not have a high school

education; a minimum qualification for MedLink employment. Much like

Lumpkin, Hill received strict instructions to sit with Natalie and prevent her

from touching or attempting to pull at her catheter: She was also advised that

Natalie had attempted to pull at her catheter in the past and needed to be

closely monitored.

On October 19, 2000, Hill transported NTatalie to UH for her dialysis

treatment. Once Natalie's catheter was attached to the dialysis equipment, Hill

left the dialysis unit, went to the hospital cafeteria and then walked around the

10625 Q00767
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Ufi facility for several houis. UH hemodialysis technician, Charles Lagunzad,

attended to Natalie once Hill left. During his testimony, Lagunzad stated that

he was unaware whether Natalie had a medical aide with her or if she was even

supposed to have an aide. At 1:30 p.m., Lagunzad went to lunch, leaving

technician Larry Lawrence with Natalie. Although Lawrence was present in the

dialysis unit, he had four other patients to'attend to and could not give.Natalie

his full attention.

Lawrence testified that at around 1:34 p.m., he looked away from Natalie

for several seconds, and she pulled her catheter out of her chest. Lawrence

yelled for help, and Sue Blankschaen, administrative director of the UH dialysis

program, reported to the dialysis center. As Blankschaen arrived, she saw the

hole in Natalie's chest and, after performing an assessment, determined that

Natalie had a weak pulse and shallow breathing. Lawrence initiated CPR,

which he performed with the help of another UH staff member. At 2:00 p.m., an

emergency code was called, and a number of specialists responded to the dialysis

unit to aid Natalie.

Natalie's medical chart indicates that she had suffered an air embolism,

which caused cardiac arrest. As a result of the cardiac arrest, she was left

severely brain damaged. After this incident, Natalie was unable to eat or

breathe without life support. After several months, when Natalie's condition

failed to improve, Barnes decided to discontinue life support, and Natalie died.

U0625 PG0768
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DISCUS5ION

In the five separate appeals consolidated here fot review and decision,

thete are a total of 16 assignments of erro"r,2 several of which are similar in

nature.. We wi11 tailor our discussioii aecordiingly' and will address certaiitl

assigninents of error together where it is appropriate.

JUR Y'S VERDIC`P - PASSION ANb PItEJUDICE

MedLink cites two assignments of errore dealing with the jury's verdict.

Because they aie substantially interrelated, we address thein together.

MedLink argues that the jury's verdict was the product of passion and

liiejtidice and was oveiwheliniingly disproportionate on thdbasis of the evidence.

More specifically, it contends that the remarks of plaintiffs counsel inflamed the

jury and appealed to the jury's sympathy and anger.

A iiew trial may be granted where a jury awards damages uinder the

influence of passion and prejudice. Cox v. Oliver Machinery Co. (1987), 41 Ohio

App.3d 28; Jones v. Meinking (1987), 40 Ohio App.3d 45; Hancock v. Norfolk &

ZAll assignments of error are included in Appendix A of this ppinion by case
number.

'Case No. 87247-MedLink's appeal:
"I. The jury's verdict was a product of passion and prejudice and was so

overwhelmingly disproportionate as to shock reasonable sensibilitiea."
W. The judgment is against the weight of the evidence."

0625 P00769
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Western Ry. Co. (1987), 39 Ohio App.3d 77, 529 N.E.2d 93'7; Litchfield v. Morris

(1985), 25 Ohio App.3d 42. Yn a personal injury suit, a damage award shouldilot

be set aside unless the award is so excessive that it appears to be the result of

passion and prejudice, or unless the aWard is sb inanifestly against the weight

of the evideince that itappears that the jury misconceived its duty. Toledo,

C. & 0. RR C'o. v. Miller (1923), 108 Ohio St. 388, 140 N.E.2d 617; Cox, supra;

Litchfield, supra.

We do not agree with MedLink's contention that the jury's verdict was a

product of passion and prejudice. We accept that plaintif}"s couxisel discussed

the facts of this case in detail and emphasized the heart wrenching hature of the

events leading to Natalie's death; however, we cannot ignore that the facts of

this case, irrespective of plaintiffs counsel, were incredibly devastating and

tragic. MedLink argues that the jury's verdict was swayed by passioh afid

prejudice, but it fails to accept that the reality of the facts involved in this case,

no matter how they were relayed to the jury, would insight.passion.

The case involves a 24-year-old, mentally disabled and epileptic young

woman who needed constant care while undergoing kidney dialysis. Despite the

strict warnings her caretaker received, she left NTatalie by herself, which

resulted in Natalie's cardiac arrest and severe brain damage. After Natalie's

WL2625 P,90770
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condition failed to iniprove, her rnother was placed in the unenviable.position of

having toxemove her daughter from life support.

Both Barnes and Natalie placed their faith in MedLink to provide

attentive and constant care. The record clearly indicates that MedLink failed

to provide that.care, and its orriission resulted in Natalie's death. The jtuys

three million dollar award was in no way shocking. A young woman lost her life,

and a mother lost her daughter. Although MedLink argues that plaintifPs

counsel appealed to the jury's sympathy and anger, it is clear that the facts of

this case, standing alohe, were enough to substantiate the jury's verdict:

Accordingly, we do not find that the judgment awaided to Barnes was a

product of passion and prejudice, and these assignments of error are overruled.

REVERSTBLE ERROR - PUNITIVE DAMAGES

We next address MedLink's three assignments of error' dealing with the

court's instruction regasding punitive damages.

MedLink argues that the trial court conimitted reversible error when it

instructed the jury regarding punitive damages. It asserts that plaintiffs

'Case No. 87247-MedLink's appeal:
"11. The judgment is contrary to the law on punitive damages and violates

appellant's constitutional rights."
"III. Reversible errors of law occurred at trial and were not corrected by the trial

court."
"1V. The trial court erred in denying appellant's motion to separate plaintifPs

claim for punitive damages."

TROY 625 EG0 771
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counsel failed to establish a nextis betvveeii hiring Hill and Natalie's death.

MedLink contends that because this nexus was never established at.trial,

plaintifPs counsel failed to shovv actizal malice on its part, xnaking an isistruction

for punitive darbages iiinp'roper. MedLink concedes that it was riegligent in

hiring Hill, yet mairttains it did not act with actual nialice, a requirement for an

award of punitive damages.

To constitute plain error, the error must be obvious on the record,

palpable, and fundaniental, so that it should have been apparent to the trial

court without objectioxl. See State v. Tichon (1995), 102 Ohio App.3d 758, 767,

658 N.E.2d 16. Moreover, plain error does not exist unless the appellant

establishes that the outcome of the trial clearly would have been different but

for the trial court's allegedly improper actions. State v. Waddell (1996), 75 Ohio

St.3d 163, 166, 661 N.E.2d 1043. Notice of plain error is to be taken with utmost

caution, under exceptional circumsta.nces, and only to prevent a manifest

miscarriage ofjustice. State v. Phillips (1995), 74 Ohio St.3d 72, 83, 656 N.E.2d

643.

In Ohio, an award of punitive damages cannot be awarded based on mere

negligence, but requires actual malice as well. Actual malice is (1) that state of

mind under which a person's conduct is characterized by hatred, ill will or a

spirit of revenge, or (2) a conscious disregard for the rights and safety of other

'013625 100772
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persons that has a great probability of causing substantial harm. Pre.ston v.

Murty (1987), 32 Ohio St.3d 334 at 33.6, 512 N.E.2d 1174. In fact, liability for.

punitive damages is. reserved for particularly egregious .cases involving

deliberate rimalice or conscious, blatant vi*rongdoing, which is nearly certa.iri tp

cause substantial liarm. S'paldingu. Coulson (Sep. 3,1998), CuyahogaApp. Nos.

70524, 70538. .

We find no merit in MedLink's argument that the jury instruction

regarding punitive damages violated its constitutional rights and constituted

plain error. The record clearly indicates that plaintiffs counsel established a

strong nexus between 1VIedLink's hiring of Hill and Natalie's injuries and

subsequent death, establishing actual malice. Hill's feloriy conviction made her

in2ligible for employment as a health care aide, and a high school diploma was

a prerequisite for employinent with MedLink. When MedLink hired Hill, it

consciously disregarded the facts that she had a felony conviction and did not

have a high school diploma. It is important to note that at no time did Hill

conceal her felony conviction or her failure to complete high school from

MedLink's administrators. Quite the contrary, Hill disclosed both her criminal

history and educational background on her application for employment with

MedLink.

10 625 P;g0773
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history and educational background on her application for employment with

MedLink.

MedLink's actiohs were not only negligent, they also constituted actual

malice. MedLink provides a service to patients who need individual medical

care. Because of the vital nature of the services MedLink provides, it must hire

employees who are highly qualified and responsible. When MedLink hired I3i11,

who did not even meet the minimum educational requirement$ and had

pre'viously been convicted of a felony, it consciously disregarded patient safety.

MedLink acted with actual malice when it hired Hill. Accordingly, the

trial court did not commit plain error when it instructed the jury regarding

punitive damages, and these assignments of error are overruled.

MedLink next argues that the trial court abused its discretion when it

denied its motion to bifurcate issues regarding compensatory damages and

punitive damages. It contends that in failing to separate the issues, the jury's

decision making process was tainted, resulting in an excessive award of

damages.

To constitute an abuse of discretion, the ruling must be more than legal

error; it must be unreasonable, arbitrary, or unconscionable. Blakemore v.

Blakemore (1983), 5 Ohio St.3d 217, 50 OBR 481, 450 N.E.2d 1140.

:4^^fl525 F,00774
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Mich: 382, 384-385. In order to have an abuse. of that choice, the result inust be

so palpably aiid grossly violative of fact or logic that it evidences not the exercise

ofwill but the pervetsity of will, riot the exercise of judgment but the defiance

of judgxrient, not the exeicise of reason biit instead pa6sioii or bias:' Id,

This court cannot accept MedLink's assertion that the trial court abused

its discretion when it denied the rriotion to 6ifuicate. Although MedLink argues

that R.C. 2315.21($) mandates that compensatory and punitive damages be

bifurcated upon request, the trial court may exercise its discretion when ruling '

upon such a motion.

7'lie issues surroundiiig compensatory dariYages and punitive damages iil

this case were closely intertwined. MedLink's request to bifurcate would have

resulted in two lengthy proceedings where essentially the same testimony given

by the saine witnesses would be presented. Knowing that bifurcation would

require a tremeiidous amount of duplicate testimony, the presiding judge

determined it was unwarranted.

The trial court's actions were not unreasonable, arbitrary, or

unconscionable when it denied MedLink's motion for bifurcation. Accordingly,

the. trial court did not abuse its discretion, and this assignmeiit of error is

overruled.

-419625 E60775
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AfiTORNEY FFES

Both MedLink and Barnes cited assignments of er'ror dealing.with the

issue of attorney fees 5 Because they are substantially interrelated, they will be

addfessed together.

Medlink argues that the trial coiirt abused its discretiori when it

awarded attorney fees. Specifically, it asserts that the trial court failed to

consider the contingency agreement that was entered into by Barnes when it

calculated attorney fees. 1VTedLink asserts that the contingency fee agreement

executed between Barnes and her coitnsel sliould have limited the overall

attorney fees.'

On the other hand, Barnes argues that the trial court abused its

discretioin in calculating attorney fees because it failed to consider the original

contingency fee agreement and instead based attorxiey fees on an hourly rate

and lodestar multiplier.

sCase No. 87247-MedLink's appeaLh
'TI. The trial court erred in its award and calculation of attorney's fees."

Case No. 87247-Barnes' cross-appeal; also, Case No. 87285-Barnes' appeal,
assignment I:

"VIII. The trial judge abused his discretionbyfailing to consider and (sic) award
attorney fees based upon the contingency agreement that had been entered with the
client."

T1,19625 P90776
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We. do not. agree with either of these arguments. Barnes submitted

documentation supportihg attorney fees in the aniount of $4,2$9,900: The

piesidingjudge coinducted an evidexitiaryhearing, where a substantial amount

of evidence was presented regarding the total fees. Iiecarefully evaluated the

dif£'i'culty of this case, the cost of representation, and the time and diligence

exerted by couiigel oin behalf of the plaintiff. After a thorough evaluation, the

presiding judge determined that an award of fees in the amount of $1,013,460

was fair and appropriate.

Because of the extremely complex nature of this wrongful deatli/rimedical

malpractice action, it required signifieant tirime and resources to litigate.

Medical experts and reports were necessary, in addition to exterisive research.

It is well accepted that the trial court may exercise its discretion in the

calculation of attorney fees... When considering the time and resources

expended to properly litigate this case, it is clear that the trial court's actions

were not uxnreasonable, arbitrary, or unconscionable when it awarded attorney

fees to Barnes in the amount of $1,013,460.

Accordingly, we do not find that the trial court abused its discretion in

calculating attorney fees, and these assignments of error are overruled.

1`0625 V50777
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IN'I'RItVENTION OF LEXINGTON

Lexington Tnsurance Company (`Lexington"), MedLink's insurer, cites

two assignments of errois dealiing with its motion to intervene. Because they

are substantially interrelated, they will be addressed together.

Lexington argues that the trial court abused its discretion whenit denied

its motion for intervention. Specifically, Lexington asserts that pursuant to

Civ.R. 24(A), it meets all of the requirements for ititervention of right, thus, it

is entitled to interveiae.

Civ.R. 24 provides in pertinent part:

"(A) Intervention of Right -- Upon timely application anyone shall be

permitted to intervene in an action: (1) when a statute of this state confers an

unconditional right to intervene; or (2) when the applicant claims an interest

relating to the property or transaction that is the subject of the action and the

appellant is so situated that the disposition of the action may as a practical

matter impair or irnpede the applicant's ability to protect that interest, unless

the applicant's interest is adequately represented by existing parties.

6Case No. 8771 D-Lexington's appeal:
"I. Lexington Insurance Company ("Lexington") is entitled to intervention of

right to oppose the motion for prejudgment interest filed by plaintiff, Andrea Barnes."
"III. Lexington is entitled to de novo review of the denial of its motion to

intervene in post trial proceedings:'

'tN0625 P30778
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"(B) Permissive Intervention- Upon timely applicatioh anyorte may be .

perniitted to interveine in an action:(1) when a statute of this state confer$ a

conditional right to intervene; or (2) when an applicant's claim or defense and

the main action have a que'stion of law or fact in comnion. When a party to an

actioin relies for gkourid of claim or defense up on any statute orexecutive or4L*

administered by a federal or state governmeiital officer or agehcy upon any

regulation, order, requirement or agreement issued or made puisuant to the

statute or executive order, the officer or agency upon timely application may

be perrriitted to intervene in the action. In exercisiing its discretion the court

shall consider whether the interventi-on will unduly deIay or pfejudice the

adjudication of the riglits of the original parties.

"(C) Procedure--A person desiring to intervene shall serve a motion to

intervene upon the parties as provided in Civ.R. 5. The motion and ainy

supporting memorandum shall state the grounds for intervention and shall be

accompanied by a pleading, as defined in Civ.R. 7(A), setting forth the claim or

defense for which intervention is sought. The same procedure shall be followed

when a statute of this state gives a right to intervene."

We find no merit in Lexington's contention that it was in full compliance

with Civ.R. 24 when it submitted its motion for intervention to the court.

First, Lexington's motion was untimely. Lexington waited until one business

50,625 C00 719
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day prior to the prejudgment interest hearing to file its motion for intervention.

This is clearly untimely.:considering that the bulk of the litigation had beein

coinpleted by that time.. The presiding judge was fully aware that perinitting

Lexington to intervene at such a late stage in the litigation would disrupt the

proceedings considerably. Lexington received adequate notiCe of the action at

the time it was filed, giving it ample opportunity to intervene. Civ.R. 24(A)

requires that for intervention of right, a motion must be timely. The fact that

Lexington waited until the prejudgment interest proceedings to intervene

evidences its untimeliness.

In addition, Lexington failed to establish that it had a legally recdgniied

interest in the prejudgment interest proceedings. Civ.R. 24(A) requires that

for an intervention of right, a party must make a showing that it cannot

adequately protect its interest without intervening in the action. Lexington

failed to meet this burden.

When comparing the arguments of MedLink in this case to those of

Lexington, it is clear that they are closely aligned. Accordingly, Lexington's

interests were adequately represented by MedLink, making intervention

unnecessary.

Lastly, Lexington failed to submit a proposed pleading with its motion

to intervene, in violation of Civ.R. 24(C). Rule 24(C) specifically provides that

V-0525 P00700
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a riiotion for interventibn shall be accompanied by a pleading, as defined iii

Ci'v.R.. 7(A), settirig forth the claim or defense for which intervention is sought.

When Lexington submitte d its motion for intervention to the court, it neglected

t6 include a proposed pleading. Although it later offered to subniit the

pieading, the trial court ruled that the motion was denied on the basis that it

vc+as untiiimely. Altliough the motion was denied on valid groufids, it is

important to note that Lexington failed to file the appiopriate documentation

when submitting its motion for interveintion to the court.

We do not fin:d that the trial court's decisioh was unreasonable, arbitirary,

or uncoriscionable when it denied Lexington's motion for iintervention.

Accordingly, the trial court did not abuse its discretion, and these assignments

of error are overruled:

SUBJECT MATTER JURISDICTION OF TRIA.L JUDGE

Assignments of error dealing with subject matter jurisdietion of the trial

judge were included in three of the five appeals.'

'Case No. 87247-MedLink's appeal:
"VII. Judge Glickman did not have subject matterjurisdiction to hear this case."

Case No. 87903-MedLink's cross-appeal:
"IV. Judge Glickman did not have subject matterjurisdiction to hear this case."

Case No. 87710-Lexington's appeal:
"II. Judge Robert T. Glickman patently and unambiguously lacked subjeot .

matter jurisdiction to adjudicate the underlying case ***."

Y^;@ 625 PO0781
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Medt,ink argues.that the presiding judge did not have subject matter

jiirisdiction to hear the case. More specifically, it asserts that Judge Glickman

did hot have jurisdiction because during his origirial teniire a5 a judge he was

appoiiited and not eleeted, as required by A.C. 2701.10. - Lexirigton pre •sents

the same argument as that asserted by MedLink.

R.C. 2701.10 provides in pertinent part:

"(A) Any voluntarily tetired judge, or aTiy judge who is iretired under

Sectiori 6 of Article IV, Ohio Constitution, may register with the clerk of any

co-urt of common pleas, municipal court, or county court for the purpose of

receiving referrals for adjudication of civil actions or proceeding, and

subrnissions for determination of specific issues or questions.of fact or law iui

any civil action or preceding peinding in court. There is no limitation upon the

nuinber, type, or locatiofn of courts with which a retired judge may register

under this division. Upon registration with the clerk of any court under this

division, the retired judge is eligible to receive referrals and submissions from

that court, in accordance with this section. Each court of common pleas,

municipal court, and county court shall maintain an ihdex of all, retired judges

who have registered with the clerk of that court pursuant to this division and

shall make the index available to any person, upon request."

VT10625 100782
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R.C. 2701.10 clearly does not differentiate between retired judges who

Were elected and retired judges who were appointed. When evaluating R.C.

2701.10 in itsentirety, it is cothpletely void of any language mandating that in

order to serve as a retired judge you must have beeh elected rathe'r th&ii

a jipoi]ite$.

MedLink also argues thatArtiele N, section six, of the Ohio Constitutiozi

requires that a judge be elected in order to serve as a ret'ired judge. After a

-thorough review, this court concludes that the Ohio Constitution does not

impose such a restriction.

Furtliermore, on April 18, 2005, before the trial comnienced, all parties

to the litigation signed a court-approved agreement with respect to the.

presiding judge's jurisdiction over the matter. Similarly, on the day of trial,

.the presiding judge had each of the parties state on the record that they

consented to his authority and waived any rights to contest his jurisdiction on

appeal. The fact that MedLink and Lexington now challenge the presiding

judge's jurisdiction does not ignore the fact that, at trial, they both effectively

waived their right to do so. They cannot now seek to question the presiding.

judge's authority because they did not receive their desired outcome,

Accordingly, we find that Judge Glickman did have proper jurisdiction

to preside over the trial, and these assignments of error are overruled.
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PRE-JUDGMENT INTEREST

Assignments of error dealing with pre-judgment interest were included

in three of the five appeals 8

Barnes fir'st argues that the trial court abused its discretion when it

barted her £roiin discovering reports and information that MedT.ihk obtained

from a nori-testifying expe'rt prior to trial. More specificallyf she asserts that

the inforniatioin was necessary to her defense to prejudgment interest. Barnes

contends'that Civ.R. 26(B)(4)(a) provides that suck discovery is permissible.

We do not agree that the trial court abused its discretion when it

prevented her from discovering certain reports and information. Civ.R.

26(B)(4)(a) specifically provides:

"Subject to the provisions of subdivision (B)(4)(b) of this rule 35(R), a

party may discover facts known or opiriions held by an expert retained or

eCase No. 87903-Bames' appeal:
"I. The trial judge miscdnstrued the applicable privilege and unjusti$ably

refused to allow plaintiff-appellants to discover reports and information that defendant-
appellees had obtained prior to trial that were necessary to contest their defense to pre-
judgment interest."

'U. The trial judge erred, as a matter of law, by calculating the award of pre-
judgment interest from the date the complaint was filed, December 4, 2001, instead of
the date the case (sic) of action accrued, October 19, 2000."

"III. The trial judge erred, as a matter of law, in failing to include the award of
attorney's fees in the calculation of pre-judgment interest."

Case No. 97946-MedLink's appeal:
"I. The trial court erred in awarding prejudgment interest to plaintiff."

^'^^9 625 290 784
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specially eiriployedby another party seeking discovery if unable without undue

hardship to obtain facts arid opinions on the same subject by other rimeaiis or

upon showirig other exceptional circumstances isndicating that denial of

discoverq would cause manifest injustice."

Bariies is correct in her contention that she is entitled to discovery of an

expert witness retained or specially employed; however, the information

Barnes sought to discover was from a medical expert that was never retained

or employed by MedLink. MedLink meroly consulted with the medical expert

When it was developing its tiial strategy. The expert never testiried and never

even oreated or submitted a report to MedLink. The expert witness had so

little involvement in the preparation of MedLink's defense that his or her name

was never even disclosed during the prejudgment interest hearing.

The trial court's actions were not unreasonable, arbitrary, or

unconscionable when it prevented Barnes from discovering information from

the undisclosed medical expert. Accordingly, the trial court did not abuse its

discretion, and this assignment of error is overruled.

Barnes next argues that the trial court abused its discretion in

calculating prejudgment interest. She asserts that interest was calculated

from the date the complaint was filed, rather than from the date the cause of

actioin acerued, in direct violation of R.C.1343.03(C)(1)(c)(ii) as it existed atthe
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time the original carimplaint was filed. She contends that the trial court's

application of the current version of R.C. 134.03(C)(1)(c)(ii), which calculates

interest from the date the action was filed,.constitutes a retroactive application

and ia thus prohibited.

We do not agree with Barnes' argument that the trial cotirt erred when

it calculated prejudgment inte•rest from the date of the original filing rather

than from the date that the incident occurred. The current version of R.C.

.1343.0$(C)(1)(c)(ii) specifically provides:

"(C) If, upon niotion of any party to,a civil action that is based on tortious

conduct, that has not been settled by agreernent of the parties, and in which

the court has rendered a judgment, decree, or order for the payment of money,

the court determines at a hearing held subsequent to the verdict or decision in

the action that the party required to pay the money failed to make a good faith

effort to settle the case and that the party to whom the money is to be paid did

not fail to make a good faith effort to settle the case, interest on the judgment,

decree, or order shall be computed as follows:

«*t*

"(c) In all other actions for the longer of the following periods:

V42625 F.00786
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«.:
(u) From the date on which the party to whom the money is to be paid

filed the pleading on which the ji.idgment, decree, or order was based to the

date on which the judgment, decree, or order was rendered."

The language of the statute clearly supports the trial court's decisioii to

calculate prejudgnient interest from the date the action was filed. Although

this statute was enacted after the suit was. originally filed, it was in place

before the prejudgment interest determination hearing was conducted, thus,

it is applicable. The trial court's actions did not constitute a retroactive

applicatioin because the current version of the statute was firmly in place

before prejudgment interest was evaluated.

We do notfindthat the trial court's actions were unreasonable, arbitrary,

or unconscionable when it calculated prejudgment interest from the date the

action was filed rather than froin the date the incident occurred. Accordingly,

the trial court did not abuse its discretion, and this assignment of error is

overruled.

Barnes next argues that the trial court abused its discretion when it

excluded attorney fees from the calculation of prejudgment interest.

Specii?cally, she asserts that such additional compensation is viewed as purely

compensatory and should be included in the prejudgment interest calculation.

V321 625 PO 0787
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We do not agree. Attorney fees are future damages and, as such, ate not

subject to prejudgment interest. R.C. 1343.03(C)(2) states:

"No cotirt shall award interest under division (C)(1) of this section.on.,.

£utuYe damages, as defined in s2ctioin 2323.56 of the li,evised Code that are

found'by the find'er of facV

R.C. 2323.56 defines future damages as "***any damages that result

fPom an injury to a person that is a subject of a tort action and that will accrue

after the verdict or determination of liability by the trier of fact is rendered in

that tort action."

It is clear from the mandate of R.C. 1343.03(C)(2) and the definition

provided by R.C. 2323.56 that attorney fees constitute future damages and aie

not subject to prejudgment interest. The trial court's actions were ndt

unreasonable, arbitrary, or unconscionable when it failed to iriclude attorriey

fees in the calculation of prejudgment interest. Accordingly, the trial court did

not abuse its discretion, and this assignment of error is overruled.

In its appeal, MedLink argues that the trial court abused its discretion

when it awarded prejudgment interest in favor of Barnes. More specificaAy,.

MedLink asserts that Barnes did not satisfy her burden to show that MedLink

did not make a good faith effort to settle the case, pursuant to R.C. 1343.03(C).

k'Q625 P-60788
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We find rso merit in,MedLink'.s argumeint that it made a gobd faith effort

to 'settle the present case. 1VIedLink argues that it made a good faith- effort to

settle when it offered.Barnes $400,000; however, that offer was only extended

after a jury liad been selected.and the trial vdas underway, In addition, the

$400;000 MedLink offered Barnes was significantly lower than,tlie jury aZVard.

MedLink was fully aware that there was a gtave possibility the jury would

return a verdict ixi favor of Barnes. Not only rvas there strong evidence to

sustain the position that MedLink's negligence proxifnately caused Natalie's

death, but there was also evidence supporting an award for putitive damages.

When evaluating the natixre of this case and the truly devastating

eircumstances surroundirig Natalie's death, MedLink.'s offer of $400,000 did not

constitute a good faith.effort to settle. The trial court's actions were not

unreasonable, arbitrary, or unconscionable when it awarded prejudgment

interest to Barines. Accordingly, the trial court did not abuse its discretion, and

this assignment of error is overruled.

CONCLUSION

Following a thorough review of the record, the briefs, and the arguments

of all parties, we find no merit in any of the assignments of error and

ultimately affirm the judgments of the trial court. •

Judgment affirmed.
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'It is orderad.that plairitiffs-appellees/cross-appellarits recover from

defendants appellaints/cross-appellees the costs hereiri taxed.

The cbiurt finds there were reasonable.grounds for this appeal.

It is ordered that a special mandate be seint to said court to' caYxy this'

jiidgmeiit into eitecution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

JAMES J. SWEPNl,̂ ^"Y, J., and
ANTHONY 0. CALA$RESt, JR., J., CONCUR
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:Ar'E5ENDIX A,

Case Nos. 87247 and 87285:

Appellant MedLink's Assignments of Error.•

I. The jury's.verdict was a product of passion and prejudice and was so
overwhelmingly disproportionate as to shock reasonable sensibilities:

It. The judgmerit is contrary to the law oin punitive darnages and violates
appellants' constitutional rights.

III. Reversible errors oflaw occurred at trial and were not'corrected by the
trial court.

IV._.. The trial court erred in denying Appellant's Motion To. Separate
Plaintiffs Claim For Punitive Damages.

V. The judginent is against the weight of the evidence.

VI. The trial court erred in its award and calculation of attorney's fees.

VII. Judge Glickman Did Not Have Subject Matter Jurisdiction To Hear This
Case.

Appellee Barnes' Cross-Assignment of Error.•

VIII, The trial judge abused his discretion by failing to consider and award
attorney fees based upon the contingency agreement that had been
entered with the client.

Case Ne. 87903i

Appellant Barnes'Assignments of Error:

1. The trial judge misconstrued the applicable privilege and unjustif'iably
refused to allow plaintiff-appellants to discover reports and information that
defendar.t-appellees had obtained prior to trail that were necessary to contest
their defense to pre-judgment interest.• [Prejudgment interest hearing
transcript of January 31, 2006, pp. 328-341.]
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II. The trial judge erred, as a matter of law, by calcuIatiing the award of pre-
judgment interest from the date the complaint was filed, December 4, 2001,•
instead of the date the case (sic) of action accrued, October 19, 2000. [I +̂'na1
Order of May 17, 2005.]

III. The trial judge erred, as a matter of law, in failing to include: the aWaid of
attorney's fees in the calculation of pre-judgment interest. [b`inal Order of May
17, 200"e.]

Case Nb. 87946: -

Appellant MedLink's Assignments of Error:

1. The trial court erred in awarding prejudgment interest to Plaintiff.

II........_.Robert T. Glickman did not have subject matter jurisdiction to decide
PIaintiffs Motion for Prejudgment Interest.

Case No. 87710:

Appellaiit Lexington Insurance Co.'s Assignments of Error:

I. Lexington Insurance Company ("Lexington") is entitled to intervention of
right to oppose the motion for prejudgment interest filed by plaintiff, Andrea
Barnes.

II. Judge Robert T. Glickman patently and unambiguously Iacked subject
matter jurisdiction to adjudicate the underlying case, styled, Andrea Barnes v.
University Hospitals of Cleveland, et al., Cuyahoga County Common-PIeas
Court, Case No. CV 01455448 (hereinafter, "Barnes"), including the motion of
Lexington Insurance Company to intervene (hereinafter, "motion to
intervene').

III. Lexington is entitled to de novo review of the denial of its motion to
intervene in post trial proceedings.

110625 P90792
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

GENERAL DIVISION

ANDREA BARNES, as Executrix of ) CASE NO. 455448
NATALIE BARNES, Deceased,

Plaintiff

-vs-

UNIVERSITY HOSPITALS OF
CLEVELAND, et al.,

Defendants

)
) JUDGE ROBERT T. GLICKMAN
)
)

AMENDED JOURNAL ENTRY
)
))

)
)

Do to a secretarial error, the Court's March 19, 2006, journal entry raling on the

PlaintifPs Motion for Pre-Judgment Interest was incomplete. This Aniended Journal Entry

completes.that previous entry.

A full hearing was had on the Plaintiff's Motion for Pre-Judgment Interest. At said

hearing all parties had the opportunity to present evidence. The parties also agreed by

stipulation to present the testimony of James Malone, Esq. and the completed testimony of Joha

Coyne, Esq. by way of deposition transcript. The Court has had the opportunity to review those

transcripts as well.as the transcripts of other witnesses that were filed in connection with the

Motion for Pre-Judgment Interest.

In order to receive pre-judgment interest a party must prove that the non-moving party

failed to make a good faith effort to settle the case. Moskovitz v. Mt. Sinai Medical Ctr. (1994),

MAR 1 4 2006
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69 Ohio St. 3d 638. In order to determine whether a party made a good faith effort to settle a

matter the court must consider whether that party:

...(1) fully cooperated in discovery proceedings, (2) rationally evaluated his risks
and potential liability, (3) [had] not attempted to unnecessarily delay any of the
proceeding, and (4) made•a good faith monetary settlement offer or responded in
good faith to an offer from the other party.

Kalain v. Smith (1986), 25 Ohio St. 3d 157, 159. The moving party is not required to prove that

the non-moving party acted in "bad faith." Id. The burden of making a "good faith effort to

settle" does not require parties in all cases to make a settlement offer. Id When a party has a

"good faith, objectively reasonable belief that he has no liability, he need not make a monetary

settlement offer." Id.; lammarino v. Maguire (2003), Cuyahoga Cty. App. No. 80827 at 11.

The State of Ohio allows for an award ofprejudgment interest and has enaated P.C.

1343.03(C) to specifically state the law regarding when pre judgment interest should be

awarded. R.C. 1343.03(C) states in pertinent part:

(1) If, upon motion of any party to a civil action that is based on tortious conduct,
that has-not been settled by agreement of the parties, and in which the court has
rendered a judgment . .. for payment of money, the court detemines at a hearing
held subsequent to the verdict ... in the action that the party required to pay the
money failed to make a good faith effort to settle the case and that the party to
whom the money is to be paid did not fail to make a good faith effort to settle the
case, interest on the judgment ... shall be computed as follows:

(e) ...for the longer of the following periods:

(i) From the date on which the party ta whom the money is to be
paid gave the first notice described in division (C)(1)(c)(i) of this section
to the date on which the judgment ... was rendered. The period described
in division (C.)(l )(c)(i) of this sectidn shall apply only if the party to
whom the money is to paid made a reasonable attempt to determine if the
party required to pay had insurance coverage for liability for the tortious
conduct and gave to the party required to pay and to any identified insurer
... written notice in person or by certified mail that the cause of action had
accrued.

(ii)From the date on which the party to whom the money is to be
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paid filed the pleading on which the judgment ... was based to the date on
which the judgment was rendered.

The trial court is charged with making a"fmding of fact" as to whether pre-judgment

interest should be awarded. Algood v. Smith (April 20, 2000), 81" Dist. App. No. 76121. It is

believed that the trial court is in the best decision to determine whether the parties engaged in a

"good faith" effort to settle a case. Urban v. Goodyear Tire & Rubber Co. (Dec. 7, 2000), 8ei

Dist. App. No. 77162. This Court is aware that the vast majority of any attempts to settle this

matter occurred while this matter was on the docket of Judge Ann Mannen. In order to

appropriately educate this Court as to what, if any, settlement negotiations occurred while Judge

Mannen presided over the matter, the parties conducted an extensive hearing and were permitted

to brief this issue without limitation. The Court does recognize that the law permits a review of

the evidence presented at trial, the prior rulings of the trial court, the injuries involved, and the

defenses available whether or not they were referenced during the pre judgment interest hearing.

Galvez v. Thoraas F. McCafferty Health Ctr. (May 30,2002), 8" Dist App. No. 80260.

FACTUAL I3iSTORY

This matter was filed before the Court of Common Pleas of Cuyahoga County, Ohio, on

December 4, 2001. The matter was filed by the Plaintiffbecause she posited that the Defendants

negligently abandoned Natalie Barnes during her regularly scheduled dialysis treatment. The

MedLink Defendants ("MedLirild') were included in the action because they had been hired to

provide a "sitter," or a person who would maintain constant surveillance on Natalie Barnes

during dialysis. The Plaintiff alleged, and the jury concluded, that Natalie Barnes suffered an air

embolus due to the removal of her dialysis catheter. The jury further concluded that MedLink

was negligent in hiring and assigning an unqualified person to sit with Natalie Barnes. The

jury's fmal conclusion was that the negligence of the Defendants proximately caused the injury
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to Natalie B ames that eventually resulted in her death.

T'he parties conducted extensive discovery in this matter. Further, the Court determines

that MedLink fully cooperated in the pre-trial discovery process. The Plaintiff has argued that

the Court should consider MedLink's level of cooperation during discovery that occurred after

the verdict to allow the Plaintiff to submit this motion. This Court will not take that discovery

process into consideration in deciding whether pre judgment should be awarded in this matter.

However, the information gleaned during the pre-trial discovery process is helpfnl in

determining whether MedLink's settlement posture was taken in "good faith."

At the outset of discovery several aggravating facts came to light that were particularly

damaging to MedLink Some of the factors that shed particular light on the strength of the

Plaintiffs case are as follows:

1 MedLink's Supervisor of MRDD, Cindy Fn'bley, confirmed that MedLink
was infonned that its employee was to stay with Natalie Bames at all
times in order to avoid injury. Ms. Fnbley also confirrimed that Endia
Hill's (the sitter in question) statement that she was unaware that she had
to remain with Natalie Barnes was untrue. Ms. Fribley had personally
instructed her of the importance of remaining with Natalie Barnes. Ms.
Fribley also testified at deposition that she did not believe MedLink
should have accepted the assignment to supervise Natalie Bames because
of her significant medical issues. She questioned whetherMedLink could
provide for Ms. Bames safely, but her objection was overruled by ber
superior.

2. The deposition ofMedLink's Administrator, Robert Louche, demonstrated
a person who would not make a good witness and also brought other
damaging facts to light. Mr. Louche testified that Endia Hill was a liar
who could not be tnisted. Up to that point, MedLink's counsel relied on
Ms. Hill's testimony that she had been iastructed to leave Ms. Barnes by a
University Hospital employee. Mr. Louche destroyed the credibility of
that that theory. Mr. Louche also testified that Hill had lied to MedLink
about her background, but a simple review of her employment application
revealed that Ms. Hill should never have been hired by MedLink in the
first place.

3. Endia Hill testified at deposition that she did have a high school diploma
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aind had been convicted of Felonious Assault. There was a further
criminal history involving Passing Bad Checks. Ms. Hill had indicated on
her employment application that she had been convicted of a crime and
did not allege that she had a high school diploma. Her felony background
alone, which was disclosed in her employment application, should have
disqualified her from employment with MedLink.

4. The deposition of Anne-Marie Vemon, who had been a sitter employed by
MedLink to sit with Natalie Barnes during dialysis, also hurt MedLink's
case. Ms. Vemon confirmed that she had been instructed to remain with
Ms. Bames at all times. Ms. Vemon testified that she was instructed that
Ms. Barnes would pull on her catheter and she was to prevent this from
happening in order to avoid injury. Ms. Vemon was able to prevent Ms.
Barnes from pulling on her cathetet

The bad facts of this case left MedLink with only its theory that the removal of the

catheter did not lead to Ms. Bames cardiac arrest and its removal was merely coincidental to her

injury. Basically, MedLink's defense was that they were negligent in hiring Endia Hill and

Endia Hill was negligent in leaving Ms. Barnes, but said negligence did not proximately cause

Ms. Barnes cardiac arrest and eventual death.

MedLink's proximate cause defense was supported by qualified expert testimony at trial,

as was the Plaintift's theory that the catheter removal was the proximate cause of Ms. Barnes'

injury and eventual death. However, MedLink's incredibly competent counsel was forced to

deal with the fact that Defendant University Hospital's personnel had mad4 an initial diagnosis

of cardiac arrest caused by air embolus contemporaneously with the injury. In fact, Dr. Wish, an

expert relied upon by the Defendants, made a swom affirmation of such in the medical record

prior to any lawsuit. A further problem was that Ms. Barnes was suffering from the onset of

kidney failure and was under the care of a nephrologist. However, only the Plaintiff obtained the

testirnony of an expert in that field at trial. MedLink called Dr. Steven Nissen, an eminently

qualified cardiologist. The absence of an expert in the field of nephrology certainly hurt

MedLink with the jury.
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MedLink's proximate cause defense was expertly presented by two superb defense

counsel who did the absolute best job possible given the evidence and expert opinion available.

However, the jury concluded that the MedLink's negligence was the proximate cause of Natalie

Barnes' injury and death.

Another problem facing MedLink was the psychiatric diagnosis of Andrea Barnes. Mrs.

Barnes was forced to endure her daughter's cardiac arrest and to make the decision to temiinate

life support. The result was catastrophic to her mental health aiid allowed the Plaintiff to present

the jury with a second victim. This was known prior to trial and should have been taken into

consideration in any settlement discussions.

SETTLEMENT HISTORY

The Plaintiff made an initial demand of all Defendants of $6,000,000.00. MedLink

indicated to Plaintiff that only $2,000,000.00 in liability coverage existed for this matter. In

response to that representation, the Plaintiff reduced her demand ofMedLink to $2,000,000.00.

MedLink was aware that the Plaintiff was attempting to seek both compensatory and punitive

damages at the outset of this matter. MedLink's counsel also informed them that an award of

attorneys' fees would be possible in the event that there was an award ofpunitive damages.

Appropriately, MedLink's counsel moved for summary judgment regarding the

PlaintifFs prayer for punitive damages. While that motion was pending, MedLink's employees

and representatives contacted their insurance carrier ("AIG") and requested that the matter be

resolved within "policy limits." The Couit recognized that such requests are routinely made in

order to preserve a bad faith claim against the insurance carrier and will give those

communications the vveight they deserve.. It should be noted that MedLink, at any time, could

have offered to supplement a monetary offer of its own.
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Plaintiff's counsel continued to warn MedLink that it faced a legitimate possibility of a

large plaintiffs verdict that could incIude punitive damages. Plaintiffs counsel informed

MedLink of a recent settlement of a wrongful death / medical malpractice case involving dialysis

for $4,750,000.00. Plaintiff s counsel also informed MedLink that they had employed a "mock

jury" in this matter that awarded the Plaintiff verdicts ranging from $8,500,000.00 to

$10,000,000.00.

In early 2004 the parties agreed to mediate this matter. At that time MedLink offered a

settlement package with a present day value of $75,000.00. Appropriately, the Plaintiff left the

mediation. This resulted in another correspondence from MedLink personnel requesting that

AIG settle the matter within the policy limits.

The Court denied MedLink's Motion for Summary Judgment regarding the punitive

damages claim on April 1, 2004. This was a tremendous blow to MedLink and defense counsel

stated to AIG in a correspondence that there was a "reasonable threat" that ajury would award

punitive damages well into "seven figures." One disturbing aspect of that letter of April 13,

2004, was defense counsel referencing that the Plaintiff had been informed that MedLink had

insurance coverage with a policy linut of $2,000,000.00, but bad not been informed of an excess

policy with an additional $10,000,000.00 in coverage. The Court is unsure how long this

information was kept from the Plaintiff after it was discovered, but one day was too long. A true

injustice would have occurred had a settlement been reached while the Plaintiff remained

ignorant of that coverage. The insurance company was informed of the local rule requiring

attendance of a representafive with settlement authority at the final pre-trial, but AIG elected not

to send an adjustor to that hearing.

Qualified defense counsel had communicated to AIG that the chances of a defense
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verdict were as low as twenty percent (20%) after the summary judgment ruling and that a

punitive damages award of $3,000,000.00 was "possible." Surprisingly, this resulted in AIG

electing to break off settlement negotiations.

By April 19, 2005, just weeks prior to trial, MedLink did make an offer of $300,000.00

against a demand of $2,300,000.00. This occurred after a second mediation session. Defense

counsel then informed an AIG representative that Andrea Barnes had been confined to a "home

for the mentally disturbed" due to depression.

On April 22, 2005, Plaintiffs counsel reduced their demand to $2,150,000.00 and sent a

correspondence detailing the strength of their case. In response, an attomey retained by AIG

communicated with MedLink's personal counsel that AIG would flmd $500,000.00 of any

settlement. For some reason a $500,000.00 offer was never communicated to the Plaintiff it any

time during this matter. Defense counsel testified at hearing that he was unaware that AIG had

agreed to issue $500,000.00 in authority even though he was cbarged with negotiating with the

Plaintiff in this matter.

After a jury was selected, but prior to opening statements, an offer of $400,000.00 was

communicated by MedLink to the Plaintiff. This was the last offer made by MedLink prior to

the verdict. The Court was surprised by the lack of on-going settlement negotiations during the

trial of this matter, as the case that went to jury was incredibly damaging to MedLink. At one

point, MedLink's representative at the trial, Cindy Fribley, testified that MedLink "put profits

over safety" by accepting the Natalie Barnes assignment and employing Endia Hill. Throughout

the trial, there were representatives ofMedLink and AIG present. AIG employed appellate and

punitive damage counsel to monitor the case each day. On various occasions, the Court

encouraged those individuals to pursue settlement given how the case was progressing. Sinvlar
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advice was communicated by trial counsel to AIG, but to no avail.

LAW & ANALYSIS

Tne Plaintiff argues that MedLink did not enter into good faith negotiations and pre-

judgment interest should be awarded. MedLink argues that its proximate cause defense

precludes such an award and that it did negotiate in good faith. The Court agrees that MedLink's

only defense to this case was to argue proximate cause. This was especially true given the

damning evidence against the company. However, the proximate cause defense did not obviate

MedLink's responsibility to negotiate in good faith. Loder v. Burger (1996), 113 Ohio App. 3d

669, 675. Even assuming, arguendo, that MedLink rationally believed its proximate cause

defense, MedLink did not rationally evaluate the risks and potential liability of the trial. Flrban,

supra, at 9.

MedLink points out that numemus counsel evaluated this matter and placed a settlement

value or a verdict estimate at substantially below the jury verdict. However, those estimates

were completed-prior to the Court's summaryjudgment ruling. Further, at no time did'MedLink

make an offer that corresponded with counsels' recommendations. Each offer by MedLink wai

substantially below those estimates. It was not until approximately one month prior to trial that

MedLink made its $300,000.00 offer and its $400,000.00 offer was made after the trial had

commenced

MedLink also relies on jury verdict analysis conducted by one of AIG's attomeys. The

cases relied on are so factually different from the case at bar that they are not helpful in

determining a settlement value to a particular matter. This was obvious to the actual trial

counsel in the case who never relied on such information during their settlement conversations

with the Court.
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The Court scheduled a post-verdict mediation to attempt to resolve this matter shortly

after the verdict. AIG was requested to send a representation with settlement authority. AIG did

not send anyone and the matter had to be reset and an order issued for AIG to send an

appropriate person. AIG did respond to that order and offered $750,000.00 to settle the case

against MedLink despite the jury's award of $6,100,000.00 along with attorneys' fees. The.

Court was surprised by AIG's response, but is not taldng it into consideration in any way in

determining the Plaintiffs Motion for Pre-Judgment Interest.

The Court finds that MedLink failed to make a good faith monetary settlement offer. The

offers made by MedLink were substantially below the true settlement value of the case. The

Court notes that the case was pending for over two years prior to MedLink making any offer, and

that offer was for $75,000.00 in a wrongful death action. During that two year period MedLink

attorneys evaluated this case as being one that would most likely result in a Plaintiff's verdict

and every evaluator put the value of the case at substantially over $75,000.00. While MedLink

did raise its offer to $300,000.00 approximately one month prior to trial, MedLink's expostae

had risen significantly by that time. The record reflects a failure on the part of MedLink to enter

into good faith settlement negotiations in.this matter.

The Court has the responsibility to calculate pre-judgment interest. The Court finds R.C.

1343.03(C)(1)(c)(ii) is applicable and the interest will begin to accrue on the date of the filing of

the complaint. The Plaintiff filed her complaint in this matter on December 4, 2001. The Court

further finds that pre-judgment interest may only be awarded on the compensatory portion of the

jury's verdict against MedLink. MedLink will receive an off-set for the.amount of the award

attributable to any other Defendant.. That amount is $310,000.00, making the total amount used

to calculate pre-judgment interest $2,790,000.00. The Court will calculate prejudgment interest
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using the statutory rates currently applicable. The applicable statutory rate was ten percent

(10%) until June 2, 2004. The statutory rate for the remainder of 2004 was four percent (4%).

The applicable statutory rate for 2005 was five percent (5%).

From December 4,2001 until May 12, 2005, the Plaintiff is awarded $896,381.99 in pre-

judgment interest.

There are no further pending motions before this Court in the above captioned matter.

The MedLink Defendants have filed a Notice of Appeal in this matter and there is no just reason

why that appeal should not proceed forthwith.

IT IS SO ORDERED.

Date: March 14. 2006
Judge Robert T. Gliclanan ~
sitting pursuant to R.C. 2701.10
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