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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST AND INVOLVES
A SUBSTANTIAL CONSTITUTIONAL OUESTION

This case puts at issue critical subjects in the area of criminal law: the partial defense of

diminished capacity and the trial court's discretion in instructing a jury. If allowed to stand, the

Eleventh District Court of Appeals' Opinion inay, although inadvertently, open the door to

diminished capacity defenses, and then close the door to judges to interjectjuty instructions on the

correct rule of law when fashioned to address defenses and arguments improperly made to ajury by

a defendant's counsel.

This decision could impact thousands ofjury trials throughout the state. It affects every case

involving a defendant who voluntarily ingests a drug, then argues a thinly disguised diininislied

capacity. It is in direct contravention to R.C. 2901.21(C) the voluntary intoxication statute.

Furthermore, it ties the hands of trial court judges who attenipt to guide a iury with an admittedly

correct statement of law, when they realize improper considerations may go into the jury's

deliberations.

Regarding improper diminished capacity arguments, testimony at trial indicated that the

defendant may have been "metabolically deranged" due to consuming too much aspirin prior to

assaulting three police officers. The appeals court claims that said evidence was relevant to whether

Appellant was capable of fonnulating the requisite intent to commit assaults on police officers.

However, this is in direct contravention to R.C. 2901.21(C) which states:

Voluntary intoxication may not be taken into consideration in determining the
existence of a mental state that is an element of a criminal offense. * * *
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This section continues on in (D)(4):

"Intoxication" includes but is not limited to intoxication resulting from the ingestion
of alcohol, a drug, or alcohol and a drug.

The Appeals Court further stated that "because the instructions prevented the jury from hearing

evidence which directly relates to whether Appellant could formulate requisite intent for the crimes,

we believe their use prejudiced Appellant such that the entire charge was undermined." (Opinion

of the 11`h District Court of Appeals, ¶32). And yet the instructions given were standard Ohio Jury

Instructions regarding the definition of knowingly which included the following:

A person acts knowingly, regardless of his puipose, when he is aware that his
conduct will probably cause a certain result. A person has knowledge of
circumstances when he is aware that such circumstances probably exist.

Knowingly means that a person is aware of the existence of the facts and that his acts
will probably cause a certain result. Since you camiot look into the mind of another,
knowledge is determined from all the facts and circumstances whether there existed
at the time in the mind of the defendant an awareness of the probabilitv that his
conduct would cause, Count 1, Physical Haim to ***.

The court's instructions continued:

***You have heard evidence regarding the defendant's mental state prior to and at
the time of the alleged offenses. You are hereby instructed that the defendant has not
raised the defense of not guilty by reason of insanity, and as the State of Ohio does
not recognize the partial defense of diminished capacity, you are not to consider any
evidence as to low intelligence or the defendant's medical condition in determining
whether the defendant possessed the requisite mental state, i.e. [sic] knowingly
during the commission of the alleged offenses***.

On direct appeal the Appellant challenged the court's limiting instruction regarding what the

jury may not consider in its deliberation. The Eleventh District found that the evidence relating to

an alleged medical condition was relevant to the defense and probative ofwhether he could form the

requisite intent to "knowingly" assault the three police officers. Throughout the trial defense counsel
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clearly made diminished capacity arguments. Therefore in light of the way the evidence and

arguments were presented to the jury, the trial judge drafted the above mentioned instruction. While

acknowledging that the instruction is a correct statement of law and insisting that they were not

resurrecting the defense of diminished capacity, the Eleventh District Court of Appeals ruled that

the trial judge had abused his discretion and reversed the conviction.

For the above stated reasons this case is of public and great general interest and does involve

a question of due process.



STATEMENT OF THE CASE AND FACTS

Andrew W. Fulmer assaulted three police officers. He was indicted by the Grand Jury on one

count of felonious assault in violation of R.C. 2903.11(A)(2) and two counts of assault in violation

of R.C. 2903.13(A). Thejury returned verdicts of guilty on all three charges, however the Eleventh

District Court of Appeals reversed that verdict due to a jury instruction which was in fact a correct

statement of the law.

The police were notified via a 911 emergency call that Andrew Fulmer may be attempting

suicide. They were informed that he may have ingested some aspirin. When they arrived at his

location, the police forcefully opened the door and were able to identify Mr. Fulmer. He was on the

phone, and while he was on the phone officers informed him that they were there to check on his

welfare due to a call that he was attempting suicide. Mr. Fulmer turned his back to the oftlcers and

reftised to speak to them while sitting in a nearby chair. These officers urged him to hang up the

phone and speak with them, however Appellant stood and shoved one of the officers backwards.

Mr. Fulmer was highly agitated and combative as he struck one officer on the right side of his face

with a closed fist and continued lashing out at all three officers swinging with closed fists and

struggling as they tried to detain him. Mr. Fulmer then picked up one of the officer's flashlights

which had fallen to the floor and used it to strike the officer in the back of the head. All the while

during this stniggle, Mr. Fulmer used profanities and refused to submit even when threatened with

pepper spray. As Appellant was brought to the ground, he kicked the third officer in the chest and

shoulders and continued flailing his arms. Mr. Pulmer was eventually subdued and placed under

arrest.



Additional testimony attriai revealed that while Appellant niay have taken aspirin, he told

his friend in a recorded phone calt from the jail that hc "threw up" the pills after ingesting them.

During trial, the State called an expert to testify regarding use of deadly force. Mr Fulnier's

attorney elicited testimony from the expert regarding possible "metabolic derangement" dtie to a

possible overdose of aspirin. Arguments by counsel amounted to a thinly disguised diminished

capacity defense.

In an effort to provide the jury with proper legal guidance when coming to their verdict, the

trial court fashioned ajury instruction as lollows:

A person acts knowingly, regardless of his purpose, when he is aware that his
conduct will probably cause a certain resuit.. A person has kriowledge of
circumstances when he is aware that such circumstances probably exist.

Knovdmgtv]7leaIls that a.Derson is aware Ct tlie ex!stene° of t"e fact, and ^1-fit i' acts

wi lt ^.trobably caU e a certain restAll.. ^`-! "icf. yoLl cannot io^7i.liiti th`. t.:̂..d UT.ilt-^'}l:,r.

kno•.vl;d_ae is d-tcrmined from all the facts and cireimnstarces whether ti^ezc e;ist<>3
at the tmne ln the i7nnd ilf f'"te delendant an aWarene3s i+i the prol'+<:bll?iv tna?. his

conduct would Cd;ltSe, LOU'?i. i, Physlcai Harm t0

You have heard evidence regarding the defendant's mental state prior to and at tl.c
time of the alleged offerises. You are hereby instructed that the defendant has not
raised the defense of not guilty by reason of insanity, and as the State of Ohio does
not recognize the partial defense of diminished capacity, you are not to consider any
evidence as to low intelligence or the defe-ndant's medical condition in determininn
whether the defendant possessed thc requisite mental state, i.e, knowingly duriny; the
commission of this alleged offenses.

While reeognizing the defense of diniinished capacity cannot be utilized in tl-tis State, the

Eleventh District claimed the trial court had no province to interfere with what mighl be jury

nullification and ruled that the iristructions were reversiblc error. Yet, allowing the jury to consider

that medical evidcnee to determine whether Mr. Ftdmer acted knowingly is in direct contravention



to not only diininished capacity law, but also the voluntary intoxication statute which prohi6its

consideration of a vohmtary ingestion of a drug or alcohol as it relates to on@'s merital state in

cominitting a crime. R.C. 29G1.21(C).

The Eleventh District Com-t of Appeals decision was filed ou December 29, 2006, and hence .

the State therefore makes this timely appea? iri requestirig this Court accept tlus case,



ARGUMENT 1'NSUPPOR.T Ol: YRQYOSIT'IONSOF LAW

PROPOSITION OF LAW NO. I

When Defendant's counsel elicits medical testimony regardiug the defendant's
state of mind and makes a diminished capacity argument, the trial court i,
correct to instruct the jury that they are not to consider any eviderice as to
medical condition in determining that the deferdant possesses the requisite
mental state.

All are in agreement that Ohio does riot recognize the partial defense of diminished cai>aci°.y.

This Supreme Court expressly rejected this type of defense in State v. Wilcox (19821, 70 Ohio St.2d

182, 436 N.E.2d 523. When a defendant does not raise ttle defense of not guilty by reason of

insanity, that defendant cannot offer evidence "to show that the defendant lacked the mentai capaeirg;

to fo.rm the specific rnenta] state required for a particular critne ordegrce ofcrime." S1aYev. 1n zrJ::1

(2003).1:'"Dist.No 2002-L-101,2002-1. M2 200-Ohio Sq58 ;L.:r_>;

lnvol\:, vaI"vip3R (li.g'eZs of o9saLlit against poliJe^ oftlc:YS 111e LL.1pFible uLtnt<tl ^tatl.

t ^^,e'ET12; CGUTt lnst!'UCted t(3e jUYY on thd 9tari(ha; u dCflnittOli Ut : nGPllilg:y. t h8:1 In C bp7(3:.3i:: to lle

testimony that had been elicited by the defenda_nt and arguments thus being made after sover,al

conversations with counsel, the trial court fashioned an additional instruction which stated the

following:

You have heard evidence regarding the def^nd:,nt's mental state prior to and at the
time of the ailegeci offenses. You are herebv instructed that the defendant has not
raised the defense of not guilty by reason of insanity, and as the State of Ohio does
not recognize the partial defense of cfiminished _,apacity, you are not to corlsider any
evidence as to low intelligence or the defendan:'s medical condition in determining
whether the defenclant possessed the requisite m;: ntal state, i.e. knowing.ly dui-ing.the
commission of this alleged offens.,s.



The same instruction has been suggested by another court. See State v. Kirzcaicl (2002), 9'h Dist. No.

01 CA007947, 2002-Ohio-6116. The decision of the Eleventh District Court of Appeals claims that

trial court intervened inappropriately when providing this instruction. And yet, allowing the jury to

consider this evidence as it was being argued tlu•oughout the case, would be in direat coietravention

to the statute addressing voluntary intoxication. R.C. 2901.21(C) says in pertinent part:

Voluntary intoxication may not be taken into consideration in detenr.ining thc
existence of a-mental state that is an element of a criminal offensc; *** Evidence
that a person was voluntarily intoxicated may be admissible to show whether or not
the person was physically capable of performing the act with which the person is
charged. * * *

Then further on in section (D)(4) the statute reads:

"Intoxication" includes but is not limited to intoxication resulting from the ingestion
of alcohol, a drug, or alcohol and a drug.

At trial thE testunony °licifed from the titZ ';W's ,.xp?rt i i ri;ai tG-, Refeilil.a:nl

i^^':iG may 11'r.ivE VO1Lli71aYlly 7T?geSti'l^ itilmel'Oa5 u5iaYi;.?, eCCari I?aVi: fit'ti rl "mt:ia^lohcatl^r derarig.°.d'.

T l,e appeals court raled that e,lidence was rc:ievzmt. to w`.ether the deza;ndant was capable of

formulating the requisite intent to commit the crimes at issuc. Again that requisite iritent was

knowingly. While making this finding the court also contradicted itsclf by claiming that they did not

believe that the trial court lessened the prosecution's burden of prool', i.e. thejury was not foreclosed

for considering all evidence of the defendant's mental state. "Hov^^ever we do believethat the triai

court overstepped the boundaries o{' its role bv removing uncontested, relevant and probative

evidence firom thejury's consideration.' (Opinion of the 1;°i District Court of Appeals,1j32). This

contradiction is blatant and is in fact a revisiting of a partial defense oP dirninished capacity.



Of course, it is ir,cumbent upon a trial court to give the jury a full and complete set of juzy

instructions. The instructions should contain all information that is necessary and relevant for the

jury to complete its factfinding duty. State v. C'oman (1990), 50 Ohio St.3d 206, 210, 553 N.E.2d

640. The trial court has the discretion to issue a particular jury instruction. State v. Fernandez

(2002), 11'h Dist. No. 2001-L-162, 2002-Ohio-7140, jJ42.

"In charging the jury, the court must state to it all matters of law necessa:-y for the

infonnation of the jury in giving its verdict." R.C. 2945.11. While neither partyre.auested the

instruction fashioned by the trial court in this case, the cow-t merely fiilfilled its duty imposed by the

law in fashioning such an instruction. 1'he fact that it is a correct statement of law and lvas relevant

in accordance with the evidence and argunients being made to the jury, should have insured this

?.i3Str'iC[ICri tN'Ollld survive an ablls;: GFitISCI'f:t!On Sw.]1darG Oi 1'f,\'I:.',e'r'.

By reversing this case. the 1:!eventh District is setini2 a prcee:J.cnC l-:",icTth;.'ti trlitl j11.,EI:1 is

;;IY9i:IpeQ D(- any a1a1101'7k to C011'C:Ct what m-l; 17e 1nE'b[110}"77"t%ltC. ^.0n ?uZ!Llti(`1;J tZl 'Lti !Gt': niSil tp

instruct on the law appropriately. T'hey are also opening the door to diminished capacity argu.ments

by any defendant who voluntarily ingests a substance which may affect his ctdpable mental state.
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CONCLUSION

For the reasons discussed above, this case involves matiers of public and great general

interest and is a substantial constitutiorial question. Appellant respectfully requests that this

I-Ionorable Court grant jurisdiction and hear this case so that the important issues may be reviewed.

Re.spectfully submitted,

By: Charles E. Coulson. Prosecuting Attorney

By:
Karen A. Sheppei-t {D042500}
Assistant Prosecuting Attorncy
Counsel of Record

COiJNSI;l, F4'?R A:'PUU.A'^T
STATE Oi' O1I:0

,"tdli:inlStCatiQ17 BlalCiins?

105 Main Street
P.O. Box 490
Painesville, Ohio 44077
(440) 350-2683 Fax (440) 350-2585
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PROOF OF SERVICE

A copyaf the foregoing Memorandum in Support of Jurisdiction of Appellant, State of Ohio,

was sent by regular U.S. Mail, postage prepaid, to counsel for the appellee, Mandy J. Gwirtz,

Esquire, Assistant Lake County Public Defender, 125 East Erie Street, Painesville, OH 44077, and,

pursuant to S.Ct.R. XIV, Section 2, the Ohio Public Defender, David Bodiker, 8 East Long Street,

11 th Floor, Columbus. Ohio 43215, on this tJday of February, 2007.

Karen A. Sheppert (0042500)
Assistant Prosecuting Attorney

KAS/klb
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THE COURT OF APPEALS

ELEVENTH APPELLATE DISTRICT

LAKE COUNTY, OHIO

STATEOFOHIO, . OPINION

Plaintiff-Appellee,

-vs-

ANDREW W. FULMER,

Defendant-Appellant.

FI L.E D
COURT OF APPEALS

C:^C2a Z006

^YNPlE L. M^E I>«,
CLERK ^aP OOUpT

LAKE CQUNTY, OHIO
Criminal.Appeal from the Court of Common lea` s ,^ C^ ase No. 04 CR 000685.

Judgmerit: Reversed and remanded.

Charles E. Coulson, Lake County Prosecutor and Stephanie G. Snevel, Assis:ant
Prosecutcr, 105 Main Street, P.O. Box 490, Palnesvfl!e. Oi-i 44077 (For P!aintiff-
Appellee).

R. Paul LaPlante, Lake County Public Defender and Mandy J. Gwirtz, Assistarit Public
Defender, 125 East Erie Street, Painesville, OH 44077 (For Deferidarit-Appellant).

COLLEEN MARY O'TOOLE, J.

{¶1} Appellant, Andrew VV. Fuirner, appeals from the judgnient entry of the

Lake County Court of Comnion Pleas convicting him, after a trial by jury, on one count

of felonious assault and two counts of assault; appellant further appeals the trial court's

sentencing order. For the reasons herein, we reverse and remand.

{¶2} On October 23, 2005, Anne Mary Kinter, appellant's former fiancee,

placed a 9-1-1 emergency call to the Willowick Police Departrnent. Evidently, Ms.

CASE NO. 9-L-137



Kinter and appellant had recently broken up and appellant had advised her he had

consumed a "bottle of pills." Willowick Police Officer Jeffrey Pyle responded to the call.

After consulting Kinter, Pyle learned appellant had removed himself to a garage owned

by his friend, Gene Trebec. The garage, located in Eastlake, Ohio, was part of a

business owned by Trebec. At the officer's request, Kinter called Trebec, explained the

situation, and asked him to meet the police at the garage. Trebec agreed and indicated

he would be there "right away."

{1f3} While en route to the garage, Officer Pyle notified the Eastlake Police

Departmerit for assistance. Officer Pyle arrived and was soon joined by Eastlake Police

Officers Vince Cronin and David Koehrtle, as well as Eastlake Auxiliary Officer Jamie.

Hogya. The officers loudly knocked on the door of the garage; after receiving no

answer, they decided to wait for Trebec. Si_rddeniy, appellant erner^7ed frorn ti- garage

anci obstreperously inquired: "What the f**k do you [ofiicers; want?" Appe'ifa;7t. wa_s

talkirig on his cell phone and appeared °irate."'

{1T4} The officers explained they were dispatched to check on appellant's

welfare. They informed appellant that an emergency call had been placed reporting he

had ingested some pills. Appellant, still on the phone, returned to the interior of the

garage. The officers followed, asking what appellant had ingested_ Althougi-i generally

non-communicative, appellant related he had taken aspirin. After learning this, officers

repeatedly asked appellant how many pills appellant had irrgested. Appellant arrtly

replied that this was "none of [their] f"*'ing business." At this point, the officers sent for

1. Testimony established appellant was on the phone with Ms. Kinter when the officers arrived. Although
unsure of his physical or mental state, Kinter testified shie believed appellant had taken something from
the way he sounded on the phone.
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an EMS squad.

{$5} Once inside the garage, Officer Pyle instructed appellant to "hang up" the

phone and " have a seat." Officer Pyle then threatened to handcuff appellant. However,

as he approached, appellant pushed the officer and struck him in the face with a closed

fist. Officer Cronin immediately advised appellant he was under arrest and advanced

on appellant. Pyle and Cronin attempted to grab appellant's arms and handcuff him but

ttieir efforts were unsuccessful. Officer Cronin testified:

{T6} "[appellant's] arms were swinging. He was swinging an arni with [a] closed

fist. Physically pushing us. Kicking us, pulling away as we were trying to grab fiis arms

to handcuff [them]. Screaming, yelling. He was definitely resisting and he did not want

to be handcuffed."

(T17} Officer Koeiinie errtered the affray arid attc;npted 'a take app_!lan:: i(% ±i-tw

ground bLlt waS unsuccessful. DLlfing the siruggle, appellant obtalite{7 (?'lE: of t,l'3

crficer's flashlights and struck Officer Koehnie iri the back of ttir; liead with the

implement. Auxiliary Officer Hogya witnessed the biow:

{118} "[Officer Koehnle] tried picking the guy - getting him in a bear hug ai7d he

dropped his flashlight and at that time he wasn't - he was bent over, the Defendant

picked up the flashlight with his right hand and hit Officer Koehnie in the back of the

head **".»z

{q[9} Officer Pyle ultimately sprayed appellant with pepper spray. The spray

discharged in an indirect fashion and., in doing so, hit not only appellant but Officers

Pyle and Cronin. Aften!vards, Officer Cronin was able to grab appellant's legs and t2ke

2. Auxiliary Officer Hogya testified he observed the fight but did not participate because, as an auxiliary
officer, he is not covered under the department's insurance.
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him to the ground. However, while on the ground, appellant proceeded to kick Cronin in

the chest and shoulder. Eventually, appellant was subdued and placed under arrest.

Evidence established, as a result of the fight, Officer Pyle suffered a bruise to his face

and various cuts and scrapes, Officer Cronin suffered a sprained shoulder, and Officer

Koehnle possessed a large, golf ball-sized knot on the back of his head.

{1[10} On January 25, 2005, appellant was indicted on one count of felonious

assault, a felony of the first degree, in violation of R.C. 2903.11(A)(2) and two counts of

assault, felonies of the fourth degree, in violation of R.C. 2903.13(A). Appellant waived

his right to be present at the arraignment and, as such, the court entered a plea of "not

guilty" on his behalf.

{¶11} Appellant's jury trial began on June 7, 2005 and, ori June 9, 2005, tiie jury

returned verdicts of guilty on all charges. On Juiy 25, 2005, app:Aant was sentenced to

four years imprisonment for the felonious assault conviction and six months

irnprisonment for each assault conviction. The trial court ordered each sentence to run

concurrently for an aggregate term of four years.

{¶12} Appellant now appeals and assigns four errors for our consideration. His

first assignment of error reads:

(¶13) "The trial court abused its discretion when[,] in its charge to the jury[,] it

unconstitutionally diluted the requirement that the state prove each and every element

of the offenses beyond a reasonable doubt."

{¶14} Under his first assignrnent of error, appellant contends the trial court

provided an improper jury charge when it instructed the jury it could not consider any

evidence relating to his medical condition or low intelligence. We disagree.
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{¶15} When charging the jury, the trial court "must state to it all matters of law

necessary for the information of the jury in giving its verdict. The court must also inform

the jury that the jury is the exclusive judge of all questions of fact." R.C. 2945.11; see,

also, State v. Braxton (1995), 102 Ohio App.3d 28, 43.

{T16} An appellate court reviews challenged jury instructions within the context

of the entire charge. Id. When considering a trial court's jury instructions, we will

reverse only where the court abused its discretion in utilizing the challenged instructions

and the defendant was prejudiced by the court's decision. Id. An abuse of discretion

occurs where the trial court's decision is arbitrary, unreasonable, or uncoriscionable:

State v. Adams (1980), 62 Ohio St.2d 151, 157. A party is prejudiced orriy when the

alleged instructional flaw acts to undermine the entire charge. Id.

{1(17} In the instant matter, appellant was convicted of os!e cour3t of felcnios-;s

assatiit, in violation of R.C. 2903.11(A)(2) anrl two counts of assault ir, vioiation of R.C.

2903.13(A). The culpable mental state for each offense is "kriowingly." Pursuant to

R.C. 2901.22(B), the trial court charged the jury as follows:

{¶18} "a person acts knowingly, regardless of his purpose, when he is aware

that his conduct will probably cause a certain result. A person has knowledge of

circumstances when he is aware that such circumstances probably exist.

{T19} "Knowingly means that a person is aware of the existence of the facts and

that his acts will probably cause a certain i-esult. Since you cannot look into the mirid of

another, knowledge is determined from all the facts and circumstances whether there

existed at the time in the mind of the Defendant an awareness of the probability that his

5



conduct would cause, Count One, physical harm to David Koehnle; Count 2, physical

harm to Vince Cronin; and Count Three, physical harm to Jeffrey T. Pyle."

{¶20} The court's instructions continued:

{¶21} "You have heard evidence regarding the Defendant's mental state prior to

and at the time of the alleged offenses. You are hereby instructed that the Defendant

has not raised the defense of not guilty by reason of insanity, and as the State of Ohio

does not recognize the partial defense of diminished capacity, you are not to consider

any evidence as to low intelligence or the Defendant's medical condition in determining

whether the Defendant possessed the requisite mental state, i.e, [sic] knowingly, during

the commission of the alleged offenses."

{122} Appellant does not take issue with the instructions addressing the

definition of "knowingly." Rather, appellant challenges the coupt's limiting instruction

regarding what the jury rriay not consider in its deliberations, viz., his "low intelligence"

and "i-nedical condition."

{¶23} Initially, we believe it necessary to point out that the evidence heard by the

jury pertaining to appellant's so-called "low intelligence" lacked any true probative

character. Specifically, appellant's mother testified he possessed low intelligence owing

to a premature birth. However, during cross-examination, she qualified her testimony

indicating appellant had poor reading comprehension. To the extent appellant's alleged

poor reading comprehension had no bearing upon whether he acted "knowingly," the

issue of his "low intelligence" is not applicable to the case.

{¶24} On the other hand, the evidence relating to appellant's alleged medical

condition was relevant to his deferrse and probative of whether he could formulate the

6



requisite intent to " knowingly" assault the officers in question. Further, to the extent the

state failed to object to its introduction, we see no basis for excluding it from the jury's

deliberations. Specifically, Dr. William Bligh-Glover, a forensic pathologist, was called

by the state and testified that the blunt force injury of being struck with a flashlight could

cause death under certain circumstances. On cross-examination, defense co[insel

elicited testimony from Dr. Bligh-Glover that aspirin ( i.e., the pills allegedly consumed by

appellant), when taken in large enough doses, could impair if not kill an individual. Dr.

Bligh-Glover testified that an aspirin overdose could change the body's PH level thereby

causing a "metabolic derangement." Dr. Bligh-Glover stated that when one is urider the

stress of metabolic derangement, one's brain "doesn't work right."

{¶25} In appellant's view, the exclusion of this evidence as it related to the mens

rea prong of the crimes with which he was cl-arged violated his righ; to due process. In

support, appellant cites State v. Kincaid, 9th Dist. No. 01CA007947, 2002-Ohio-6116.

{^26} In Kincaid, the appellant (Kincaid) called police clairyiing he had been

robbed at gunpoint. When questioned by the resporiding officer, Kincaid provided

var-ious conflicting accounts of the episode. According to the officer, Kiricaid appeared

delusional and so he placed Kincaid in the back seat of his cruiser (it was ultimately

established that Kincaid had ingested PCP on the night in question). After a

background check, the officer learned Kincaid had called the police in the past with false

accounts of being robbed. Kincaid was subsequently placed under arrest for filing false

reports and transported to the hospital for evaluation. While at the hospital, Kincaid was

pugnacious and disruptive. As officers attempted to subdue hirri, Kincaid tried to

remove an officer's revolver from the holster. He was prevented from doing so but the
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officer and a physician sustained injuries in the fracas. Kincaid was charged with one

count of aggravated robbery, one count of assault on a police officer, and one count of

assault. During its jury charge, the trial court stated:

{¶27} "'You have heard evidence regarding the defendant's mental state prior to

and at the time of the offense. You are hereby instructed that the defendant has not

raised the defense of not guilty by reason of insanity, and as the State of Ohio does not

recognize the partial defense of diminished capacity, you are to disregard any evidence

of defendant's mental state. "' Kincaid, supra, at ¶16. (Emphasis sic.)

{¶28} Kincaid was found guilty on all counts.

{¶29} On appeal, the Nirith Appellate District considered, inter al., the validity of

the foregoing jury charge. The court acknowledged the instructions were designed to

prevent the jury from concluding Kincaid suffered from diminished capacity at :he tirne

of the offense; however, because the instructions required the jury to disregard any

evidence of Kincaid's mental state, the Ninth District held the instruction went "too far"

and reversed the matter on this basis. That is, the appellate court held the trial court's

instruction mandated the jury to disregard an essential element of the crimes charged,

i.e., that appellant acted knowingly.

{¶30} Here, we do not believe the trial court lessened the prosecution's burden

of proof, i.e., the jury was not foreclosed for consideririg all evidence of appellant's

mental state. However, we do believe the trial court overstepped the boundaries of its

role by removing uncontested, relevant and probative evidence from the jury's

consideration. Testimony indicated that as a result of consuming too much aspirin,

appellant may have been biochemically imbalanced, i.e., in the parlance of Dr. Bllgh-
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Glover, appellant may have been "metabolically deranged." This evidence is certainly

relevant to whether appellant was capable of formulating the requisite intent to commit

the crimes at issue. At no point did appellee object to this evidence and, perhaps more

importantly, at no point did appellant's counsel assert a defense of diminished capacity.

{¶31} It is worth pointing out that our observations pertaining to this issue should

not be construed as a judicial resurrection of the defense of diminished capacity. The

trial court's statement that diminished capacity is not an operative defense in Ohio is a

true and accurate statement of the law. See, e.g., State v. Wilcox (1982), 70 Ohio St.2d

182, paragraph one of the syllabus.3 However, because diminished capacity was

neither explicitly asserted nor implicitly argued, the trial court curbed the consideration

of relevant, probative evidence based upon the speculative possibility that the jury might

use the evidence to draw a legal conclusion that had not been argued. ^here is always

the possibility of nullification; however, this possibility does not give the trha! court

license to block consideration of relevartt evidence to which the state never objected. In

a situation such as this, due process demands that the jury have the capability of

entertaining the evidence of appellant's medical condition irrespective of the possibility

that it might draw "forbidden conclusions" from the same.

{y(32} Defense counsel utilized testimony derived from the state's medical expert

as a means of demonstrating appellant may not have had a sufficiently culpable mental

state to permit a conviction on the charged offenses. To the extent the evidence was

3. In Wilcox, the Supreine Court determined the partial defense of diminished capacity was not viable in
Ohio. One of the principle foundations for this holding was the recogriition that dirrtinished capacity "posits
a series of rather blurry lines representing gradatioris of culpability." Id. at 193. Because of the line
drawing problems, the court determined such evidence would not enable juries, or the trial court "who
must instruct them, to bring the blurred lines of diminished capacity into proper focus so as to facilitate
principled and consistent decision-making in criminal cases." Id. However, the court did note that the
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relevant, probative, and not objected to; we believe the jury was entitled to entertain it

during its deliberations. It is the view of this court, therefore, that the trial court's sua

sponte intercession of the instructions at issue infringed upon the province of the jury

thereby denying appellant due process of law. The trial court's actions were

unreasonable and constitute an abuse of discretion. Moreover, because the

instructions prevented the jury from hearing evidence which directly relates to whether

appellant could formulate requisite intent for the crimes, we believe their use prejudiced

appellant such that the entire charge was undermined.

{¶33} Appellant's first assignment of error is therefore sustained.

{¶34} As appellant's first assignment of error is dispositive of the instant appeal,

appellant's remaining assignments of error are moot and need not be addressed.

Therefore, for the reasons set forth above, we reverse appellant's convictions and

remand this matter for a new trial.

WILLIAM M. O'NEILL, J., concurs,

CYNTHIA WESTCOTT RICE, J., dissents with Dissenting Opinion.

CYNTHIA WESTCOTT RICE, J., dissents with Dissenting Opinion.

{¶35} I disagree with the majority's holding on appellant's initial assignment of

error and therefore dissent.

{¶36} A trial court is required to instruct the jury as to the applicable law on all

issues presented in the case that are supported by the evidence. State v: Egolf, 11th

effects of medication upon state of mind is part of common human experience which "in varying degrees,
[are] susceptible to quantification or objective demonstration, and to lay understanding." Id. at 194.
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Dist. No. 2000-L-113, 2003-Ohio-601, at ¶24. It is well within the discretion of the trial

court to determine whether the evidence submitted at trial was sufficient to require a

particular instruction. State v. Wolons (1989), 44 Ohio St.3d 64, paragraph two of the

syllabus. A trial court has properly instructed a jury when it is pertinent to the case,

states the law correctly, and is not covered by the general charge. State v. Werfe(, 11th

Dist. Nos. 2002-L-101 and 2002-L-102, 2003-Ohio-6958, at ¶75. Because the trial court

set forth an accurate statement of the law in relation to the evidence presented, I cannot

see how it acted arbitrarily or unreasonably in charging the jury as it did.

{¶37} Appellant maintains the limiting instructions were improper because they

effectively commanded the jury to disregard the surrounding facts and circumstances

that were relevant to the ju,ry's determination that he acted "knowingly," thus elirniriating

the rnens rea element required for a conviction of the crimes charged. In support of his

position, appellant cites State v. Kincaid, 9th Dist. No. 01CA007947, 2002-Ohio-6116.

{l;f38} The majority's summary of, Kincaid, while accurate, is incomplete. The

Ninth District Court of Appeals, in reversing the trial court on the basis of overbroad

instructions, provided guidance as to a proper instruction under the circumstances.

{¶39} The court stated:

{¶40} "The trial court should have specifically instructed the jury that evideice of

[A]ppellant's mental state to be disregarded was his use of phencyclidine ('PCP'),

possible effects of PCP on Appellant, any testimony irnplying that Appellant suffered

from a mental defect or illness, testimony indicating that Appellant was delusional and

under the influence-of a drug, and testimony concerning prior psychiatric evaluations

The court should have further instructed the jury that all other facts and
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circumstances were to be considered in light of its definition of 'knowingly,' because

'culpable mental states may be shown by circumstantial as well as direct evidence.'

Kreuzer v. Kreuzer (2001), 144 Ohio App.3d 610, 613." Kincaid, at ¶22.

{141} In the instant matter, there was testimony that appellant possessed low

intelligence and, as a result of consuming too much aspirin, his body may have been

"metabolically deranged." The trial court was concerned that.the jury may unwittingly

use this evidence as a foundation for a conclusion that appellant suffered froni

diminished capacity. Following the guidance set forth in Kincaid, the trial court

expressly set forth the specific evidence the jury was to disregard for purposes of

determining appellant's mental state, viz., his alleged "low intelligence" and "rnedical

condition." When read in light of the coult's instruction regarding the definition of

"krowingly," the jury was required to consider all the facts and circurnstances in

evidence with the exception of any evidence regarding his low intelligence or his

medical condition. I believe the trial court properly focused the jury's attention without

commanding the jury to disregard the surrounding facts and circumstances crucial to a

determination of the mens rea element of the crimes in question. In my view, the trial

court set forth a proper statement of the law and did not abuse its discretion.

{¶42} Moreover, the trial court's decision to offer the instruction was reasonable.

Appellant's purported "metabolic derangement" defense is a functional equivalent of the

partial defense of diminished capacity. As noted by ttie majority, Ohio does not

recognize the partial defense of diminished capacity. State v. Wilcox (1982), 70 Ohio

St.2d 182, paragraph • one of the syllabus. When a defendant does not raise the

defense of not guilty by reason of insanity, that defendant may not offer expert
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testimony to show that "'he lacked the mental capacity to form the specific mental state

required for a particular crime or degree of crime."' State v. Cooey (1989), 46 Ohio

St.3d 20, 26, citing Wilcox, supra. By arguing that the jury instructions were improper,

appellant is asserting the trial court erred by failing to allow the jury to consider the

defense of diminished capacity. Such an assertion is clearly contrary to well settled

Ohio law and must be rejected.

(¶43) Further, allowing appellant's "metabolic derangement" defense to go

before the jury runs contrary to the policy behind Ohio's rejection of the partial defense

of diminished capacity. In Wilcox, the court premised its rejection of diminished

capacity upon the subtle and vague distinctions factfinders, and the judges who instruct

them, would be required to draw between ""'normaP' fully culpable criminal offenders,

and a group of mentally abnormal but sane offenders with reduced culpability." ld. at

193, citing, Arenella, The Diminished Capacity Responsibility Defenses: Two Children

of a Doomed Marriage, 77 Colum.L.Rev. 827, 860. Here, appellant's "metabolic

derangement" defense is premised upon vague evidence which is speculative and

loosely inferential. Appellant admitted there was no medical evidence indicating he

suffered from an aspirin overdose. Further, assuming arguendo appellant took aspirin

on the day in question, appellant, on a recorded phone call from jail, stated he had

"threw up" the pills after ingesting them. These admissions notwithstanding, appellant

contends his aggressive behavior could have been triggered by the effects of aspirin

that he may have ingested because some of the symptoms he exhibited could be

consistent with a "metabolic derangement." In order to accept appellant's argument,

13



one must draw an inference from an inference which itself is based upon an

unsupported inference.

{¶44} Finally, Dr. Bligh-Glover's testimony that a "metabolic derangement"

causes one's brain not to "work right" is without context and thus essentially

meaningless. The failure of the brain to "work right" does not specify a neurological

condition susceptible to reasonable definition. Without greater elucidation as to how a

metabolic derangement of the sort identified disrupts normal brain function and the

likelihood of this occurrence given the alleged modality, I believe the testimony has no

context and is highly speculative.4

{¶45} The majority asserts the trial court's sua sponte limiting instruction

infringed upon the province of the jury and thus denied appellant due process. It is the

trial court's duty to accurately define the law to guide the jury's deliberations. The

instruction was necessary to prevent the jury from being misled into the belief that

appellant's speculative "metabolic derangement" was relevant to appellant's state of

mind at,the time of the committed offenses. In my view, the alleged condition had no

relevance to whether appellant knowingly committed the crimes in question. Therefore,

the trial court acted reasonably in providing the jury with the cautionary instruction.

{¶46} Accordingly, I would hold the trial court properly instructed the jury not to

consider appellant's would-be diminished capacity defense. Contrary to appellant's

argument, I do not believe the trial court unconstitutionally made the crimes with which

appellant was charged strict liability offenses nor do I believe due process was offended

4. While Dr. Bligh-Glover was qualified to testify on the potential physical effects of an aspirin overdose, it
is less clear he was qualified to opine, with a reasonable degree of medical certainty, as to the mental or
psychological effects of an aspirin overdose.

14



by its intercession of the limiting instruction. For these reasons, I would overrule

appellant's first assignment of error.
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For the reasons stated in the opinion of this court, the first assignment of

error is dispositive of the instant appeal and therefore, the remaining

assignments of error are moot and need not be addressed. It is the judgment

and order of this court that the judgment of the trial court is reversed as to

appellant's convictions and this matter is remanded for a new trial.

WILLIAM M. O'NEILL, J., concurs,

CYNTHIA WESTCOTT RICE, J., dissents with Dissenting Opinion.
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