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INTRODUCTION

This case is about who should shoulder the burden of accounting for taxable insurance

benefits and non-taxable workers compensation benefits-an employer, with the advantage of an

accounting system and the obligation to withhold taxes only from taxable benefits-or a disabled

worker, with none of these advantages or obligations. This issue potentially affects not only the

thousands of Ohio employees of Relator General Motors Corporation ("G.M."), but thousands

more Ohio employees if other self-insured employers adopt G.M.'s accounting practice

regarding disputed workers' compensation claims. Therefore, the Ohio Industrial Commission

"Commission" joins Appellant Chester Stephan in urging the Court to take this case and resolve

the issue. Moreover, the Commission asserts that this case should have been dismissed in the

first instance because mandamus is an inappropriate vehicle for seeking the interpretation of an

ambiguous statute. The Court should take and resolve this issue also.

The tax-withholding issue arises because workers' compensation benefits are non-taxable,

while non-workers' compensation health benefits are taxable, and employers typically pay

injured workers the taxable type of benefits while they dispute whether they owe the injured

worker non-taxable workers compensation benefits. When a worker is injured on the job and

totally disabled for a time while his injuries heal, he is entitled to temporary total disability

compensation or "TTC." Benefits for TTC are not taxable. R.C. 4123.56(A). However, if the

employer disputes that an injury is work-related, it may give the worker benefits under its non-

occupational sickness and accident ("S&A") policy until the dispute is resolved. Benefits under

an S&A policy are taxable. 26 U.S.C. § 3402(a)(1); 26 U.S.C. § 105(a). R.C. 4123.56(A)

provides that, if the injury is ultimately determined to be work-related so that workers'

compensation benefits are ultimately paid, the S&A benefits may be set off against the sorkers'

compensation benefits. The question here is whether the set-off includes the employer's



obligation to pay back to the worker the taxes it withheld while the worker was under the S&A

policy.

The Industrial Commission of Ohio asserts that the correct interpretation of R.C.

4123.56(A) ensures that non-taxable workers' compensation benefits are fully repaid to a

disabled worker. A recent change in G.M.'s accounting practices means that the worker has to

seek tax refunds because G.M. withholds taxes for the S&A benefits, and pays them to the taxing

authorities.

A change in the accounting policies of the employer G.M. here has brought this question

into relief. G.M. previously put the taxes for disputed benefits into escrow. Once the dispute was

resolved, G.M. either paid the withheld amount to the employee if the injury was work related, or

to the appropriate taxing authorities if it was decided that the injury was non-work related.

However, G.M. now withholds taxes and immediately pays them to the taxing authorities when it

disputes a claim, and requires the injured worker to apply to those authorities for a refund if the

injury is ultimately determined to be work-related.

The Court should take the tax issue primarily because it could affect so many injured

workers in such a fundamental way. G.M.'s misinterpretation of R.C. 4123.56(A), and its change

in accounting policy, forces an injured employee to seek a tax refund even though his benefits

should never have been taxed at all. Ata minimum this could affect the thousands of G.M.

employees in Ohio. But beyond that, it could signal all other self-insured employers in Ohio that

placing such a burden on an injured worker is acceptable.

And beyond the merits of the tax question, the Court should take and reverse the case, and

instruct the lower courts to dismiss for lack of subject-matter jurisdiction. In recent years,

mandamus has been used as a substitute for appeal for virtually every non-appealable decision of

2



the Industrial Commission, and some litigants have lost sight of its role as an extraordinary writ.

Mandamus is an inappropriate vehicle for interpreting an ambiguous statute, because mandamus

requires a clear legal right and a clear legal duty. If the right and duty rest on the disputed

interpretation of a statute, they are hardly "clear." The case should have been dismissed below

for that reason.

STATEMENT OF THE CASE AND FACTS

A. G.M. disputed Stephan's workers' compensation claim, and paid benefits under its
sickness and accident policy.

In May 1998, appellant Chester Stephan ("Stephan") hurt his back working for G.M. Five

days later, he applied directly to G.M., a self-insured employer, for workers' compensation

benefits. G.M. refused to certify the claim. Stephan then applied for benefits under G.M.'s non-

occupational S&A policy. His application reiterated that the injury was work-related. He was

temporarily totally disabled from work for sixteen weeks and six days due to his back injury.

Stephan applied for workers' compensation with the Ohio Bureau of Workers' Compensation.

On February 18, 1999, at the first commission hearing, G.M. changed its position and certified

the claim for a herniated disc.

B. G.M. withheld taxes on Stephan's sickness and accident benefits, and it failed to
return the tax amounts when the sickness and accident benefits were offset against
Stephan's workers' compensation benefits.

Under R.C. 4123.56(A), Stephan was entitled to $9,119.71 in temporary total compensation

("TTC") for the days he was off work. He had received a gross amount of $7,091.30 under the

S&A policy. Amounts paid in lieu of wages under a non-occupational sickness and accident

policy are taxable, unlike workers' compensation benefits. G.M. withheld federal, state and local

taxes from the S&A payments. Therefore, under R.C. 4123.56(A), G.M. owed Stephan the

difference between the TTC owed and the S&A payments. Approximately $1,189.00 was

3



withheld from the S&A payments in federal, state, and local taxes. G.M. refused to pay Stephan

the entire difference between TTC and the net S&A payments he had actually received. Instead,

G.M. paid the difference between TTC ($9,119.71) and the gross amount under S&A

($7,091.30), or $2,028.41, claiming Stephan should attempt to recover the tax withholdings

($1,189.00) from the various taxing authorities.

C. G.M. changed its accounting practices, and no longer keeps taxed amounts in escrow
until a disputed claim is resolved.

Shortly before Stephan's injury, G.M. had changed its accounting procedure for disputed

work-injury claims. For some time before Stephan's 1998 injury, G.M. had made what it called

disability advances, withholding taxes but not sending the amounts to taxing authorities until the

final determination on compensability. In other words, under its prior bookkeeping system, G.M.

withheld potential income taxes from S&A benefits and placed them into escrow until

compensability was determined. The amounts withheld were not paid to the various taxing

authorities when the S&A checks issued. If the injury was later determined to be a compensable

under workers' compensation, then the withholdings were then paid to the injured worker. If the

injury was found non-compensable, then G.M. paid the withholdings to the various taxing

authorities. But at the time of this incident, G.M. chose to pay disputed workers' compensation

claims under the S&A policy and send withholdings to the various taxing authorities with each

S&A check, leaving injured workers to seek refunds from those authorities if the injuries were

later found compensable.

Throughout these protracted proceedings, G.M. has offered no reason for the changed

bookkeeping practices. The change is not unique to Stephan and affects all disputed industrial

injuries at G.M.
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D. The Industrial Commission ruled for Stephan.

On May 7, 1999, Stephan asked the commission to order G.M. to pay him the amounts

withheld from S&A payments. The district hearing officer ruled for Stephan. G.M. appealed, and

the staff hearing officer ruled for G.M. Stephan appealed, and by unanimous vote, on January 6,

2000, the commission ordered G.M. to pay Stephan the difference between the net S&A

payments (after taxes were withheld) and TTC. G.M. filed a mandamus action in Franklin

County Common Pleas Court.

E. The common pleas court denied the writ of mandamus, but the Court of Appeals
reversed.

In Common Pleas Court, Judge Sadler granted the writ G.M. requested, but the entry was

not file-stamped until the day after she left her post at the Franklin County Common Pleas Court

to assume her new duties at the Court of Appeals. Stephan challenged the validity of Judge

Sadler's ruling, and the Tenth District Court of Appeals retumed the matter to Common Pleas

Court. On remand, Judge Reese denied the writ, reasoning that a liberal construction of R.C.

4123.56(A), as required by R.C. 4123.95, validated the commission's ruling. G.M. appealed, and

on December 19, 2006, the Court of Appeals issued a Decision and filed an Entry granting the

writ. The court held that because there was no appeal from the IC ruling, G.M. had no adequate

remedy at law, and therefore that mandamus was appropriate. The court below also held that

R.C. 4123.56(A) was clear and unambiguous, and that therefore G.M. was entitled to the writ.

THIS CASE IS OF GREAT AND GENERAL INTEREST

The issues in this case could affect thousands of Ohio workers, so the disputes should be

decided now. First, the case represents a major shift in the way self-insured employers pay

compensation to injured workers for disputed claims, and it shifts the burden to the injured

worker to make sure that he sees the full benefit of that compensation. In particular, the holding
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below allows self-insured employers to circumvent the fundamental puipose of TTC by

withholding taxes on sick leave benefits of recuperating workers in disputed workers'

compensation claims. After the claims are found compensable, the employees are unilaterally

forced to bear the expense and delay of obtaining tax refunds for taxes paid on non-taxable

benefits.

Second, this shift in burden may affect not only the thousands of G.M. employees in Ohio,

but the employees of other self-insured employers, as they may now also change their accounting

practices to collect and distribute taxes on disputed benefits. Both employers and employees

need the certainty of a decision from this Court on the issue. Employers need to know what their

duties are with regard to withholding taxes from disputed claims. And disabled workers need to

know what is owed them and where they have to go to get the full amount of their compensation.

Third, the Court should take this case to clarify that mandamus is not appropriate for

interpreting an ambiguous statute. As detailed below, a relator does not have a "clear legal right"

to a particular interpretation of a statute. The relief G.M. really seeks here is a declaration of its

rights and obligations under the statute-a declaratory judgment-not a writ of mandamus. In

recent years, mandamus has been overused as a replacement for an appeal in workers'

compensation cases. The law provides appeal only where participation in the workers'

compensation system is at issue. R.C. 4123.512. To get around this statutory prohibition on

appeals, more and more mandamus actions have been brought regarding workers' compensation

issues other than participation. While this is appropriate in many cases, in some-as in this

one-it is not.

Before the mandamus docket multiplies further, clogging the courts with improper writ

cases, the Court should take this opportunity to clarify that a court does not have jurisdiction
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over an action in mandamus simply because the case involves a workers' compensation issue.

Instead, the case must satisfy the elements for a mandamus regardless of the subject matter.

Finally, while these are cases of first impression, most workers' compensation issues-

other than disputes over participation-come to this Court through mandamus actions from the

Franklin County Court of Appeals. It is highly unlikely that the court below will ever come to a

different conclusion on the issues here, so the Court should therefore decide them now.

This Court should take and resolve the issues in this case.

ARGUMENT

Appellant Industrial Commission's Proposition of Law No. 1:

A writ of mandamus should not issue in a dispute asking only for the interpretation of a
statute because a relator does not have a "clear legal right" to a particular construction of
the statute.

This case turns on its head the purpose of a writ of mandamus-to enforce a clear duty in

favor of someone who has a clear legal right to the execution of that duty. Instead, this case

really asks the courts to interpret an ambiguous statute. Because a relator never has a clear right

to a particular construction of an ambiguous statute, a case such as this one is not properly

brought as an action in mandamus.

Mandamus is an extraordinary legal remedy commanding the performance of an act the law

specially enjoins as a duty. R.C. 2731.01. Entitlement to a writ of mandamus requires: (1) a clear

legal right to the requested relief; (2) a corresponding clear legal duty on the part of the

respondent; and (3) the lack of an adequate remedy in the ordinary course of the law. State ex rel.

Moore v. Malone (2002), 96 Ohio St.3d 417, 420.

G.M. can point to no "clear legal duty" on the part of the IC to interpret and apply R.C.

4123.56(A) in G.M.'s favor, nor a "clear legal right" on G.M.'s part to its preferred
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interpretation. Even if the statute itself is "clear and unambiguous"-and the Commission does

not concede that it is-no one has a legal right to a particular interpretation, without more.

Nor is there a lack of an adequate remedy at law. As this Court has stated before, where a

declaratory judgment and injunction action will provide relief, mandamus is inappropriate: "It is

axiomatic that `if the allegations of a complaint for a writ of mandamus indicate that the real

objects sought are a declaratory judgment and a prohibitory injunction, the complaint does not

state a cause of action in mandamus and must be dismissed for want of jurisdiction."' State ex

rel. U.A.W v. Bur. of Workers' Comp., 108 Ohio St. 3d 432; 2006-Ohio-1327 ¶ 41, quoting State

ex rel. Grendell v. Davidson (1999), 86 Ohio St.3d 629, 634.

In this case, the relief sought is a declaration that the set-off in R.C. 4123.56(A) is intended

to be pre-tax rather than post-tax. G.M. is not asking the Commission to perform any act or grant

any benefits. G.M. asks the court to interpret a law in the way G.M. prefers. As in U.A. W. and

Grendell, "[a]lthough the allegations of [G.M.'s] complaint are couched in terms of compelling

affirmative duties, i.e., to "follow the law" ..., the manifest objectives of relator's complaint are

(1) a declaratory judgment that [R.C. 4123.56(A) allows a gross instead of a net set-off] and (2) a

prohibitory injunction preventing the [IC from applying the law otherwise]. Thus, G.M.'s relief

lies with a declaratory judgment and injunction action, not in mandamus.

The Court should dismiss the case for lack of subject matter jurisdiction.

Appellant Industrial Commission's Proposition of Law No. 2:

Ambiguities in Chapter 4123 are to be liberally construed in favor ofthe injured employee
under R.C. 4123.95.

Where ambiguity appears in Ch. 4123, R.C. 4123.95 requires that the statute be "liberally

construed in favor of employees." See, e.g. Hutchinson v. Ohio Ferro Alloys Corp., 70 Ohio St.

3d 50, 52. The set-off language of R.C. 4123.56(A) is hardly clear and unambiguous. The words
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"paid or payable" are undefined and equally susceptible to the interpretation that the set-off s

subtrahend is "net S&A payments after withholding taxes" as it is "gross S&A payments before

withholding taxes." The IC correctly construed the statute in favor of injured workers by finding

the set-off subtrahend should be "net S&A payments after taxes were withheld."

The Court should reverse, and hold that R.C. 4123.56(A) requires employers to return to

injured workers taxes incorrectly withheld.

Appellant Industrial Commission's Proposition of Law No. 3:

Indirectly taxing temporary total disability compensation impermissibly diminishes and
delays compensation intended to replace take-home earnings, interrupting the cash flow
intended to maintain the disabled worker until he can return to work

TTC is intended to provide a cash flow to maintain the disabled employee (and his family)

during recuperation until he is capable of returning to his former job or alternative light-duty

work. It is calculated as a percentage of averaged weekly wages approximating the injured

employee's post-tax, take-home eamings. Taxes are not withheld partly because TTC is

supposed to approximate after-tax income. By withholding taxes on non-taxable income, G.M.

defeated the purpose of TTC. The injured worker, instead of enjoying full TTC benefits while

recuperating, was forced to apply for and accept lesser S&A benefits and wait over a year to

receive the remainder of his TTC. On top of that, the TTC he did receive was minus the taxes

withheld from the S&A payments. Thus, G.M.'s argument that Stephan was unjustly enriched

lacks merit.

Indeed, rather than receiving a windfall, Stephan was double-taxed because TTC is already

supposed to represent after-tax earnings. Full payment of his compensation has been further

delayed until he applies for and receives a refund for taxes that should never have been withheld.

In sanctioning this result, the appellate decision violates the fundamental purpose if TTC.

9



Moreover, the potential for unjust enrichment or a double recovery is of G.M.'s, and not

Stephan's making. G.M. could have escrowed the potential taxes as it had in prior years or made

arrangements with Stephan for reimbursement of the taxes paid from his potential tax refund.

Thus, any potential for "double recovery" results from G.M.'s unilateral decisions, not the

injured worker's conduct.

The Court should overrule the court below and deny the writ.

CONCLUSION

For the above reasons, this Court should take the issues in this case, and overrule the court

below.

Respectfully submitted,

MARC DANN (0039425)
Attomey General of Ohio

ELISE PORTER* (0055548)
Acting Solicitor General

*Counsel of Record
STEPHEN D. PLYMALE (0033013)
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
eporter@ag.state.oh.us

Counsel for Appellant
Industrial Commission of Ohio
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APPEAL from the Franklin County Court of Common Pleas.

TRAVIS, J..

(11} This is an appeal from a judgment of the Franklin County Court of Common

Pleas which denied an application for a writ of mandamus. The appeal involves the

proper application of certain provisions of the Ohio Workers' Compensation Act.

{12} The material facts of this case are not in dispute. Appellant, General

Motors Corporation, is a self-insured employer. Appellant employed Chester Stephan.
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On October 10, 1998, appellee, Stephan, filed an application for workers' compensation

benefits. Stephan claimed that, on October 5, 1998, while perforrttitngs Mts job;- he^had•o

herniated a disc in his back. On October 16, 1998, appellant declined to certify the

application while appellant investigated to determine whether Stephan's back problem

was work-related. While appellant conducted its investigation, Stephan applied for wage

replacement benefits under a nonoccupational sickness and accident insurance program

funded by appellant, General Motors. Under that program, appellant paid Stephan

$7,091.30 in insurance benefits during a period of 16 weeks and six days that he was not

at work: October 6, 1998 to January 30, 1999. The wage replacement insurance

payments were made while Stephan's application for workers' compensation benefits was

pending before the Ohio Bureau of Workers' Compensation. A portion of the insurance

benefits was sent directly to Stephan while taxes were withheld and sent to the

appropriate taxing authority.'

{13} In the past, appellant had withheld potential income tax, but did not submit it

to the taxing authorities until it was determined whether the benefds paid qualified as

workers' compensation or insurance benefits. At the time of this event, appellant had

altered bookkeeping procedures so that amounts withheld for taxes for payments under

the nonoccupational insurance program immediately were sent to the taxing authorities

as with any other wage withholding payment. Under appellant's revised bookkeeping,

when insurance benefits are later determined to be workers' compensation and therefore,

' Every employer who pays wages must deduct and withhold for taxes. Section 3402(a)(1), Title 26,
U.S.Code. The term "wages" includes employer-funded wage replacement insurance benefits. U.S.
Treasury Reg. 1.105-1(b); 31.3401(a)-1(b)(8). Ohio law also includes insurance benefits as income subject
to withholding. R.C. 5747.01; and 5747.06. This is undisputed by the parties.
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nontaxable, the employee has the right and the responsibility to file a request with the

taxing authority for a refund of his or her taxes.

{14} In February 1999, after investigating Stephan's claim, appellant notified the

commission that it would voluntarily recognize the injury as work-related. As a work-

related injury, Stephan was entitled to $541 per week for temporary total disability

("TTD"), a total of $9,119.71. Because Stephan was entitled by law to $9,119.71 in

workers' compensation benefits, and that amount exceeded the amount paid to Stephan

under the employer funded, nonoccupational insurance policy, appellant was required to

pay Stephan the difference between the amount paid by insurance, including that which

was withheld for taxes, and the amount to which he was entitled under workers'

compensation law, a total of $2,028.41. R.C. 4123.56(A).2

{15} On May 7, 1999, Stephan sought additional compensation from the

Industrial Commission. Stephan claimed that because GM withheld approximately $1,189

in taxes from the $7,091.30 generated under the nonoccupational insurance policy, GM's

payment of $2,028.41 was not full compensation for his injury. Stephan sought an order

from the commission requiring appellant to pay him an additional $1,189. A district

hearing officer ("DHO") agreed that the wage replacement insurance benefits appellant

had alreadypaid to Stephan could offset the total amount owed for TTD. However, the

DHO reasoned that because Stephan was entitled to $9,119.71 in TTD compensation

benefits as computed by statute, he was entitled to that sum as a "net" or "take home"

amount without regard to any taxes that had been withheld and paid to the taxing

2 Although the trial court found a discrepancy between the amounts withheld for taxes reported by GM and
those claimed by Stephan and the commission, a discrepancy, if any, is irrelevant to the resolufion of the
issue on appeal. If there are computation errors, they are subject to the fact-finding process at the
administrative level.
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authority. The DHO ordered appellant to pay Stephan the amount that had been withheld

on his behalf for taxes in addition to the total amount paid directly to Stephan under the

nonoccupational insurance policy.

(16} General Motors appealed the DHO's decision. A hearing was conducted on

September 20, 1999 before a staff hearing officer ("SHO"). The SHO vacated the DHO's

decision. The SHO noted that, under R.C. 4123.56(A), TTD "shall be paid only to the

extent by which the payment or payments exceeds the amount of the nonoccupational

insurance or program paid or payable." The SHO concluded that appellant had paid the

correct amount to Stephan.

{17} Stephan appealed the SHO's decision to the commission. Following a

hearing conducted March 1, 2000, the commission vacated the SHO's decision. The

commission held that under R.C. 4123.56, appellant could not claim an offset for taxes

withheld on Stephan's behalf and Stephan was entitled to a net total of $9,119.71.

{18} Appellant filed an original action in mandamus in the trial court below and

argued that the commission erroneously interpreted R.C. 4123.56. The mandamus action

sought an order compelling the commission to offset those workers' compensation

benefits due to Stephan by the total amount paid out under a nonoccupational sickness

and accident insurance policy paid for by appellant, including the taxes withheld.

{19} By decision and entry rendered on June 30, 2003, the trial court found in

favor of appellant and granted the writ. Although signed on June 30, 2003, the decision
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and entry was not file-stamped in the clerk of court's office until the next day, July 1, 2003,

one day after the trial judge had left the trial bench.3

(1101 Stephan and the commission appealed to this court. See State ex rel.

General Motors Corp. v. Indus. Comm., 159 Ohio App.3d 644, 2005-Ohio-356.4 On

February 9, 2005, in a split decision, this court reversed the judgment of the trial court on

procedural grounds. A majority of the panel concluded that although the original trial

judge had signed the decision and entry before leaving office, because the signed entry

was not file-stamped in the clerk of courts until the next day, the ruling was void. The

case was remanded to the trial court for further proceedings. The panel did not reach the

merits of the decision authored by the original trial judge.

(111) Upon remand, Judge Reece reviewed the file, reached the opposite

conclusion from that of Judge Sadler and denied the writ. The trial court held that the

standard of review of the commission order interpreting R.C. 4123.56 was for an abuse of

discretion. The court held the statute must be construed liberally in favor of the employee

and that the commission did not abuse its discretion in interpreting R.C. 4123.56(A).

Appellant, General Motors, timely appealed from that judgment.

11121 Appellant raises a single assignment of error:

The trial court erred as a matter of law when it declined to
issue a writ of mandamus ordering the Industrial Commission
to comply with R.C. 4123.56(A) and to offset Mr. Stephan's
workers' compensation benefits by the . total amount of.

3 Judge Sadler, the assigned trial judge, was elected to the court of appeals and left the trial bench effective
midnight on July 30, 2003. She assumed her duties as an appellate judge on July 1, 2003 and the case was
transferred to the docket of Judge Reece of that court. Subsequently, Judge Reece denied a motion for
relief from judgment under Civ.R. 60(B).
° The original appeals were consolidated and were taken from the judgment granting the requested writ and
from the denial of the motion for relief from judgment.
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disability insurance benefits General Motors paid for the same
wage loss from the same injury to the same person.

11131 Under R.C. 2731.01, "[m]andamus is a writ, issued in the name of the state

to an inferior tribunal * "' commanding the performance of an act which the law specially

enjoins as a duty resulting from an office, trust, or station." To be entitled to a writ of

mandamus, a relator must establish a clear legal right to the writ and that the inferior

tribunal, the Industrial Commission in this case, had a duty to provide the relief sought.

State ex reL Pressley v. Indus. Comm. (1967), 11 Ohio St.2d 141. Mandamus will not

issue if the relator has an adequate remedy at law. Therefore, we first must determine

whether appellant has an adequate remedy at law.

{1141 An adequate remedy at law includes the right of appeal. Under Chapter

4123 of the Revised Code, either the claimant or the employer may appeal to the court of

common pleas from an order of the commission made under division (E) of R.C.

4123.511 in any case involving injury or occupational disease. R.C. 4123.512(A). The

right of appeal provided by R.C. 4123.512 is limited to the question of whether the

claimant is entitled to participate in the workers' compensation fund. Afrates v. Lorain

(1992), 63 Ohio St.3d 22. Where causation is not an issue, there is no right of appeal and

mandamus is the proper remedy. State ex rel. Ross v. tndus. Comm. (1999), 84 Ohio

St.3d 364. Because this case does not involve a question of the claimant's right to

participate in the fund, neither the employer nor the employee has a right of appeal from

the commission's decision in question. Appellant has no adequate remedy at law and
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mandamus was the proper remedy to test the validity of the commission order in the trial

court.5

{115} At the outset, we must determine the standard of review in this case. Both

the commission and Stephan argued in the trial court and now on appeal that the

standard of review of actions taken by the commission is for an abuse of discretion.

Appellees contend that because there is some evidence to support the commission

ruling, the commission's discretion should not be disturbed.

1116} On remand, following the first appeal, the trial court agreed with appellees

and reviewed the commission order for an abuse of discretion. "The central issue herein

is whether the Commission abused its discretion in ordering General Motors" [to pay

Stephan the amount originally withheld for Stephan's taxes.] (Trial court decision, at 8.)

The trial court found that R.C. 4123.56(A) did not specify whether the setoff was for the

gross amount paid to and on behalf of the claimant or simply the net amount received by

the employee from the employer. Therefore, the court reasoned that the statutory

construction employed by the commission was not an abuse of the commission's

discretion.

11171 If this case involved a factual determination by the commission, both

appellees and the trial court would be correct. The standard of review would warrant the

issuance of a writ of mandamus only upon a showing that the commission abused its

discretion in making those factual findings. See State ex rel. Rouch v. Eagle Toot &

Machine Co. (1986), 26 Ohio St.3d 197, 198, fn.1. However, that standard is not

applicable where the commission does not determine facts.

5 Pursuant to R.C. 2731.02, the Supreme Court of Ohio, the Ohio Court of Appeals and the common pleas
courts of this state have jurisdiction over actions in mandamus.



No. 06AP-373 8

This court has held that "* * * 'the determination of disputed
factual situations is within the final jurisdiction of the Industrial
Commission, and subject to correction by action in
mandamus only upon a showing of abuse of discretion." State
ex rel Haines v. Indus. Comm. (1972), 29 Ohio St. 2d 15, 16.
* * * However, that standard of review is not relevant here
since the commission made no factual determination ***.

State ex ret. Zito v. Indus. Comm. (1980), 64 Ohio St.2d 53, at 55. (Emphasis supplied.)

1118} Here, the commission did not make a factual determination; instead, the

commission interpreted a statute enacted by the General Assembly. Interpretation of a

statute involves a question of law, not fact. Accordingly, our review is de novo.

{119} R.C. 4123.56(A) provides, in pertinent part, that:

Except as provided in division (D) of this section, in the case
of temporary disability, an employee shall receive sixty-six
and two-thirds per cent of the employee's average weekly
wage so long as such disability is total, not to exceed a
maximum amount of weekly compensation which is equal to
the statewide average weekly wage as defined in division (C)
of section 4123.62 of the Revised Code ***.

That section further provides that "compensation paid under this section *** shall be paid

only to the extent by which the payment or payments exceeds the amount of

nonoccupational insurance or program paid or payable." It is undisputed that appellant

paid for a nonoccupational sickness and accident insurance program. It is also

undisputed that the funds paid directly to Stephan and withheld on his behalf for taxes

came exclusively from that nonoccupational insurance program.

{120} As written, the statute clearly provides that the setoff is based upon the

amount "paid or payable" by the employer. It is true that the statute does not employ the

words "net" or "net amount after taxes" or "received or receivable." However, that does

not render the words "paid or payable" ambiguous. Had the General Assembly intended
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that only the amount received after taxes could be considered a setoff, the statute would

have been so written. As a court, we are not empowered to substitute "received" and

"receivable" for the statutory terms "paid" and "payable," or write into the statute language

that would limit the setoff to the amount received by the employee. That is a matter for

the General Assembly, not for a court through the vehicle of statutory construction 6

{121} We find that the language of R.C. 4123.56(A) is clear and unambiguous. A

setoff is available for funds "paid or payable." There is no need for statutory construction

of a clear and unambiguous statute. The fact that R.C. 4123.95 requires that sections

4123.01 to 4123.94 be liberally construed in favor of employees cannot justify recovery of

more than a statute plainly states is recoverable as compensation. State ex rel.

Pittsburgh & Conneaut Dock Co. v. Indus. Comm., 160 Ohio App.3d 741, 2005-Ohio-

2206, appeal dismissed, 106 Ohio St.3d 1453, 2005-Ohio-3479. Both the commission

and the trial court erred in reading language into R.C. 4123.56(A) to achieve a different

result than that intended by the legislature.

(122} Appellant suggests that State ex reL Maurer v. Indus. Comm. (1989), 47

Ohio St.3d 62, is instructive. We agree that Maurer involves a basic tenet that is helpful

to our review. In Maurer, an injured worker was granted compensation for partial loss of

his leg undeP R.C. 4123.57(B). His condition deteriorated and he applied for total loss

compensation under R.C. 4123.57(C). The Supreme Court of Ohio held that once

awarded compensation for loss under R.C. 4123.57(C), the worker could no longer

6 Interestingly, the trial court relied on R.C. 4123.95 to interpret R.C. 4123.56 in favor of the employee. The
trial court may have felt the statute was ambiguous, a prerequisite to interpretation through statutory
construction. However, neither appellee considers R.C. 4123.56 ambiguous. (See brief of Stephan, at 12
and brief of the commission, at 2.) In any event, R.C. 4123.95 can require liberal construction of a statute
only where the statute is ambiguous and requires construction. Where a statute is not ambiguous, no
construction or interpretation is either necessary or proper. The law is simply applied to the facts.
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recover under R.C. 4123.56(B) as that would result in double recovery. Although the

facts and statute differ from those in the instant appeal, the underlying principle is the

same. When adopting the workers' compensation laws of this state, the General

Assembly did not intend that injured workers would recover more than the maximum

compensation provided by statute.

{123} There is no reason to believe that principle does not apply to setoffs under

R.C. 4123.56. The commission and the trial court read R.C. 4123.56(A) to require an

employer to pay the gross amount of non-occupational insurance benefits to an employee

over and above the sums withheld on behalf of the employee for taxes. Ultimately, the

employee would benefit from the monies withheld on his behalf in the form of a tax refund

or application of those funds to other taxes owed. We discem nothing in the workers'

compensation statutes that would signal legislative intent to provide windfall, double

payments to an injured employee. The rulings of the commission and of the trial court

provide appellee Stephan with more TTD compensation than he is entitled to under

Section 4123.56(A) of the Revised Code.

{124} The commission relies upon State ex reL Boyd v. Frigidaire Div., General

Motors Corp. (1984), 11 Ohio St.3d 243. Boyd involved an attempt to setoff the amount

paid for permanent disability benefits paid through the employer's insurance. As the

Supreme Court of Ohio succinctly stated "R.C. 4123.56 applies only to temporary benefits

paid under an employer plan. Thus, the setoff is impermissible." Id. at 245. Unlike Boyd,

in this case, appellant paid Stephan nonoccupational insurance benefits. Until Stephan's

industrial claim was allowed, those insurance benefits were clearly and unequivocally
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taxable. Moreover, after Stephan's claim was allowed, those benefits were in place of

TTD payments. We find that Boyd is not helpful to the determination of this case.

(9[25} Appellees also argue that all payments from appellant are workers'

compensation benefits and, therefore, are non-taxable. While, ultimately, Stephan's claim

was allowed, that does not dictate the result. The initial $7,091.30 Stephan received was

paid from GM's nonoccupational accident and sickness insurance program. At the time,

GM had not yet recognized Stephan's injuries as work-related or granted him workers'

compensation. The original $7,091.30 was paid out as insurance benefits, not workers'

compensation. As such, they were taxable, at least until the claim was recognized and

allowed. Under Sectioh 105(A), Title 26, U.S.Code, "amounts received by an employee

through accident or health insurance for personal injuries or sickness shall be induded in

gross income" as long as they are paid by the employer. An employer is also required to

withhold a certain amount from any payments made by an employer to an employee as

sick pay. Section 3402(o)(1)(C), Title 26, U.S.Code. "Sick pay" is defined as any

compensation that "is paid to an employee pursuant to a plan to which the employer is a

party, and (ii) constitutes remuneration for a payment in lieu of remuneration for any

period during which the employee is temporarily absent from work on account of sickness

or personal injuries." Section 3402(o)(2)(C)(i) and (ii), Title 26, U.S.Code. Of the

$9,119.71 appellant paid Stephan, $7,091.30 was from the nonoccupational sickness and

accident insurance program funded by appellant. At the time appellant withheld taxes

from Stephan's insurance payments, the payments were not considered workers'

compensation benefits. Appellant was required by federal law to withhold a portion of
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those monies for tax purposes just as appellant was required to withhold taxes for

ordinary wage payments.

(126} Other issues raised by appellees are irrelevant to the singular issue on

appeal. Whether Stephan will actually recover the taxes withheld on his behalf is of no

consequence. He has the right to apply for a refund. Whether he receives a lump sum

refund or applies the amount withheld to taxes he may owe for that tax year does not alter

the issue in this case. The monies withheld belong to Stephan, not appellant. Filing for

an income tax refund is not an onerous burden.'

{y[271 R.C. 4123.56(A) clearly and unambiguously provides that an employer may

set off the amount paid under a nonoccupational sickness and accident insurance

program. The amount paid includes taxes withheld under federal and state law.

Appellant's assignment of error is sustained. The judgment of the trial court is reversed

and this case is remanded with instructions to issue the requested writ of mandamus

ordering the Industrial Commission to set off the full amount paid by appellant under the

nonoccupational sickness and accident insurance program, including those amounts

withheld for the employee's taxes.

Judgment reversed; cause remanded
with instructions.

PETREE and FRENCH, JJ., concur.

' Appellees seem to suggest that although appellant followed federal and state tax laws and withheld taxes
on the amounts paid under the nonoccupational insurance program, once the industrial claim was allowed,
the monies lawfully withheld became appellants' burden; some form of penalty for not immediately certifying
Stephan's industrial claim. That position finds no support in the relevant statutes. Indeed, any state statute
that would so provide might well be of questionable validity when viewed in light of the mandatory
requirements of controlling federal tax law. Moreover, the law intends a just and reasonable result. R.C.
1.47. Fining an employer for following the law is not a just and reasonable result, particularly where, as here,
the "harm" to the employee is the de minimus burden of applying for a refund of the employee's taxes.
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(12} The material facts of this case are not in dispute. Appellant, General

Motors Corporation, is a self-insured employer. Appellant emp(oyed Cbester Stephan.

On October 10, 1998, appellee, Stephan, filed an application for workers' compensation

benefits. Stephan claimed that, on October 5, 1998, while performing his job, he had

herniated a disc in his back. On October 16, 1998, appellant declined to certify the

application while appellant investigated to determine whether Stephan's back problem

was work-related. While appellant conducted its investigation, Stephan applied for wage

replacement benefits under a nonoccupational sickness and accident insurance program

funded by appeflant, General Motors. Under that program, appellant paid Stephan

$7,091.30 in insurance benefits during a period of 16 weeks and six days that he was not

at work: October 6, 1998 to January 30, 1999. The wage replacement insurance

payments were made while Stephan's application for workers' compensation benefits was

pending before the Ohio Bureau of Workers' Compensation. A portion of the insurance

benefits was sent directly to Stephan while taxes were withheld and sent to the

appropriate taxing authority.2

{13} In the past, appellant had withheld potential income tax, but did not submit it

to the taxing authorities until it was determined whether the benefds paid qualified as

workers' compensation or insurance benefits. At the time of this event, appellant had

altered bookkeeping procedures so that amounts withheld for taxes for payments under

the nonoccupational insurance program immediately were sent to the taxing authorities

as with any other wage withholding payment. Under appeflant's revised bookkeeping,

2 Every employer who pays wages must deduct and withhold for taxes. Section 3402(a)(1), Title 26,
U.S.Code. The term "wages" includes employer-funded wage replacement insurance benefits. U.S.
Treasury Reg. 1.105-1(b); 31.3401(a)-1(b)(8). Ohio law also includes insurance benefits as income subject
to withholding. R.C. 5747.01; and 5747.06. This is undisputed by the parties.
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when insurance benefits are later determined to be workers' compensation and therefore,

nontaxable, the employee has the right and the responsibility to file a request with the

taxing authority for a refund of his or her taxes.

{14} In February 1999, after investigating Stephan's claim, appellant notified the

commission that it would voluntarily recognize the injury as work-related. As a work-

related injury, Stephan was entitled to $541 per week for temporary total disability

("TTD"), a total of $9,119.71. Because Stephan was entitled by law to $9,119.71 in

workers' compensation benefits, and that amount exceeded the amount paid to Stephan

under the employer funded, nonoccupational insurance policy, appellant was required to

pay Stephan the difference between the amount paid by insurance, including that which

was withheld for taxes, and the amount to which he was entitled under.workers'

compensation law, a total of $2,028.41. R.C. 4123.56(A).3

{15} On May 7, 1999, Stephan sought additional compensation from the

Industrial Commission. Stephan claimed that because GM withheld approximately $1,189

in taxes from the $7,091.30 generated under the nonoccupational insurance policy, GM's

payment of $2,028.41 was not full compensation for his injury. Stephan sought an order

from the commission requiring appellant to pay him an additional $1,189. A district

hearing officer ("DHO") agreed that the wage replacement insurance benefits appellant

had already paid to Stephan could offset the total amount owed for lTD. However, the

DHO reasoned that because Stephan was entitled to $9,119.71 in TTD compensation

benefits as computed by statute, he was entitled to that sum as a "net" or "take home"

3 Although the trial court found a discrepancy between the amounts withheld for taxes reported by GM and
those claimed by Stephan and the commission, a discrepancy, if any, is irrelevant to the resolution of the
issue on appeal. If there are computation errors, they are subject to the fact-finding process at the
administrative level.
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amount without regard to any taxes that had been withheld and paid to the taxing

authority. The DHO ordered appellant to pay Stephan the amount that had been withheld

on his behalf for taxes in addition to the total amount paid directly to Stephan under the

nonoccupational insurance policy.

{161 General Motors appealed the DHO's decision. A hearing was conducted on

September 20, 1999 before a staff hearing officer ("SHO"). The SHO vacated the DHO's

decision. The SHO noted that, under R.C. 4123.56(A), TTD "shall be paid only to the

extent by which the payment or payments exceeds the amount of the nonoccupational

insurance or program paid or payable." The SHO concluded that appellant had paid the

correct amount to Stephan.

(17} Stephan appealed the SHO's decision to the commission. Following a

hearing conducted March 1, 2000, the commission vacated the SHO's decision. The

commission held that under R.C. 4123.56, appellant could not claim an offset for taxes

withheld on Stephan's behalf and Stephan was entitled to a net total of $9,119.71.

{18} Appellant filed an original action in mandamus in the trial court below and

argued that the commission erroneously interpreted R.C. 4123.56. The mandamus action

sought an order compelling the commission to offset those workers' compensation

benefits due to Stephan by the total amount paid out under a nonoccupational sickness

and accident insurance policy paid for by appellant, including the taxes withheld.

(19} By decision and entry rendered on June 30, 2003, the trial court found in

favor of appellant and granted the writ. Although signed on June 30, 2003, the decision
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and entry was not file-stamped in the clerk of court's office until the next day, July 1, 2003,

one day after the t(al judge had left the trial bench.4

{110} Stephan and the commission appealed to this court. See State ex rel.

General Motors Corp. v. Indus. Comm., 159 Ohio App.3d 644, 2005-Ohio-356.5 On

February 9, 2005, in a split decision, this court reversed the judgment of the trial court on

procedural grounds. A majority of the panel concluded that although the original trial

judge had signed the decision and entry before leaving office, because the signed entry

was not file-stamped in the clerk of courts until the next day, the ruling was void. The

case was remanded to the trial court for further proceedings. The panel did not reach the

merits of the decision authored by the original trial judge.

{i11} Upon remand, Judge Reece reviewed the file, reached the opposite

conclusion from that of Judge Sadler and denied the writ. The trial court held that the

standard of review of the commission order interpreting R.C. 4123.56 was for an abuse of

discretion. The court held the statute must be construed liberally in favor of the employee

and that the commission did not abuse its discretion in interpreting R.C. 4123.56(A).

Appellant, General Motors, timely appealed from that judgment.

{112} Appellant raises a single assignment of error:

The trial court erred as a matter of law when it declined to
issue a writ of mandamus ordering the Industrial Commission
to comply with R.C. 4123.56(A) and to offset Mr. Stephan's
workers' compensation benefits by the total amount of

° Judge Sadler, the assigned trial judge, was elected to the court of appeals and left the trial bench effective
midnight on June 30, 2003. She assumed her duties as an appellate judge on July 1, 2003 and the case
was transferred to the docket of Judge Reece of that court. Subsequently, Judge Reece denied a motion for
relief from judgment under Civ.R. 60(B).
5 The original appeals were consolidated and were taken from the judgment granting the requested writ and
from the denial of the motion for relief from judgment.
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disability insurance benefits General Motors paid for the same
wage loss from the same injury to the same person.

1113} Under R.C. 2731.01, "[m]andamus is a writ, issued in the name of the state

to an inferior tribunal * * * commanding the performance of an act which the law specially

enjoins as a duty resulting from an office, trust, or station." To be entitled to a writ of

mandamus, a relator must establish a clear legal right to the writ and that the inferior

tribunal, the Industrial Commission in this case, had a duty to provide the relief sought.

State ex rel. Pressley v. Indus. Comm. (1967), 11 Ohio St.2d 141. Mandamus will not

issue if the relator has an adequate remedy at law. Therefore, we first must determine

whether appellant has an adequate remedy at law.

{114} An adequate remedy at law includes the right of appeal. Under Chapter

4123 of the Revised Code, either the claimant or the employer may appeal to the court of

common pleas from an order of the commission made under division (E) of R.C.

4123.511 in any case involving injury or occupational disease. R.C. 4123.512(A). The

right of appeal provided by R.C. 4123.512 is limited to the question of whether the

claimant is entitled to participate in the workers' compensation fund. Afrates v. Lorain

(1992), 63 Ohio St.3d 22. Where causation is not an issue, there is no right of appeal and

mandamus is the proper remedy. State ex reL Ross v. Indus. Comm. (1999), 84 Ohio

St.3d 364. Because this case does not involve a question of the claimant's right to

participate in the fund, neither the employer nor the employee has a right of appeal from

the commission's decision in question. Appellant has no adequate remedy at law and
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mandamus was the proper remedy to test the validity of the commission order in the trial

court.6

{115} At the outset, we must determine the standard of review in this case. Both

the commission and Stephan argued in the trial court and now on appeal that the

standard of review of actions taken by the commission is for an abuse of discretion.

Appellees contend that because there is some evidence to support the commission

ruling, the commission's discretion should not be disturbed.

{116} On remand, following the first appeal, the trial court agreed with appellees

and reviewed the commission order for an abuse of discretion. "The central issue herein

is whether the Commission abused its discretion in ordering General Motors" [to pay

Stephan the amount originally withheld for Stephan's taxes.] (Trial court decision, at 8.)

The trial court found that R.C. 4123.56(A) did not specify whether the setoff was for the

gross amount paid to and on behalf of the claimant or simply the net amount received by

the employee from the employer. Therefore, the court reasoned that the statutory

construction employed by the commission was not an abuse of the commission's

discretion.

(117} If this case involved a factual determination by the commission, both

appellees and the trial court would be correct. The standard of review would warrant the

issuance of a writ of mandamus only upon a showing that the commission abused its

discretion in making those factual findings. See State ex rel. Rouch v. Eagle Tool &

Machine Co. (1986), 26 Ohio St.3d 197, 198, fn.1. However, that standard is not

applicable where the commission does not determine facts.

6 Pursuant to R.C. 2731-02, the Supreme Court of Ohio, the Ohio Court of Appeals and the common pleas
courts of this state have jurisdiction over actions in mandamus.
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This court has held that "* * * 'the determination of disputed
factual situations is within the final jurisdiction of the Industrial
Commission, and subject to correction by action in
mandamus only upon a showing of abuse of discretion." State
ex rel. Haines v. Indus. Comm. (1972), 29 Ohio St. 2d 15, 16.
* * * However, that standard of review is not relevant here
since the commission made no factual determination ***.

State ex rel. Zito v. fndus. Comm. (1980), 64 Ohio St.2d 53, at 55. (Emphasis supplied.)

{118} Here, the commission did not make a factual determination; instead, the

commission interpreted a statute enacted by the General Assembly. Interpretation of a

statute involves a question of law, not fact. Accordingly, our review is de novo.

{119} R.C. 4123.56(A) provides, in pertinent part, that:

Except as provided in division (D) of this section, in the case
of temporary disability, an employee shall receive sixty-six
and two-thirds per cent of the employee's average weekly
wage so long as such disability is total, not to exceed a
maximum amount of weekly compensation which is equal to
the statewide average weekly wage as defined in division (C)
of section 4123.62 of the Revised Code ***.

That section further provides that "compensation paid under this section * * * shall be paid

only to the extent by which the payment or payments exceeds the amount of

nonoccupational insurance or program paid or payable." It is undisputed that appellant

paid for a nonoccupational sickness and accident insurance program. It is also

undisputed that the funds paid directly to Stephan and withheld on his behalf for taxes

came exclusively from that nonoccupational insurance program.

1120} As written. the statute clearly provides that the setoff is based upon the

amount "paid or payable" by the employer. It is true that the statute does not employ the

words "net" or "net amount after taxes" or "received or receivable." However, that does

not render the words "paid or payable" ambiguous. Had the General Assembly intended
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that only the amount received after taxes could be considered a setoff, the statute would

have been so written. As a court, we are not empowered to substitute "received" and

"receivable" for the statutory terms "paid" and "payable," or write into the statute language

that would limit the setoff to the amount received by the employee. That is a matter for

the General Assembly, not for a court through the vehicle of statutory construction.7

{121} We find that the language of R.C. 4123.56(A) is clear and unambiguous. A

setoff is available for funds "paid or payable." There is no need for statutory construction

of a clear and unambiguous statute. The fact that R.C. 4123.95 requires that sections

4123.01 to 4123.94 be liberally construed in favor of employees cannot justify recovery of

more than a statute plainly states is recoverable as compensation. State ex rel.

Pittsburgh & Conneaut Dock Co. v. Indus. Comm., 160 Ohio App.3d 741, 2005-Ohio-

2206, appeal dismissed, 106 Ohio St.3d 1453, 2005-Ohio-3479. Both the commission

and the trial court erred in reading language into R.C. 4123.56(A) to achieve a different

result than that intended by the legislature.

{122} Appellant suggests that State ex rel. Maurer v. Indus. Comm. (1989), 47

Ohio St.3d 62, is instructive. We agree that Maurer involves a basic tenet that is helpful

to our review. In Maurer, an injured worker was granted compensation for partial loss of

his leg under R.C. 4123.57(B). His condition deteriorated and he applied for total loss

compensation under R.C. 4123.57(C). The Supreme Court of Ohio held that once

awarded compensation for loss under R.C. 4123.57(C), the worker could no longer

' Interestingly, the trial court relied on R.C. 4123.95 to interpret R.C. 4123.56 in favor of the employee. The
trial court may have felt the statute was ambiguous, a prerequisite to interpretation through statutory
construction. However, neither appellee considers R.C. 4123.56 ambiguous. (See brief of Stephan, at 12
and brief of the commission, at 2.) In any event, R.C. 4123.95 can require liberal construction of a statute
only where the statute is ambiguous and requires construction. Where a statute is not ambiguous, no
construction or interpretation is either necessary or proper. The law is simply applied to the facts.
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recover under R.C. 4123.56(B) as that would result in double recovery. Although the

facts and statute differ from those in the instant appeal, the underlying principle is the

same. When adopting the workers' compensation laws of this state, the General

Assembly did not intend that injured workers would recover more than the maximum

compensation provided by statute.

(123} There is no reason to believe that principle does not apply to setoffs under

R.C. 4123.56. The commission and the trial court read R.C. 4123.56(A) to require an

employer to pay the gross amount of non-occupational insurance benefits to an employee

over and above the sums withheld on behalf of the employee for taxes. Ultimately, the

employee would benefit from the monies withheld on his behalf in the form of a tax refund

or application of those funds to other taxes owed. We discern nothing in the workers'

compensation statutes that would signal legislative intent to provide windfall, double

payments to an injured employee. The rulings of the commission and of the trial court

provide appellee Stephan with more TTD compensation than he is entitled to under

Section 4123.56(A) of the Revised Code.

1124} The commission relies upon State ex rel. Boyd v. Frigidaire Div., General

Motors Cap. (1984), 11 Ohio St.3d 243. Boyd involved an attempt to setoff the amount

paid for permanent disability benefits paid through the employer's insurance. As the

Supreme Court of Ohio succinctly stated "R.C. 4123.56 applies only to temporary benefits

paid under an employer plan. Thus, the setoff is impermissible." Id. at 245. Unlike Boyd,

in this case, appellant paid Stephan nonoccupational insurance benefits. Until Stephan's

industrial claim was allowed, those insurance benefits were clearly and unequivocally
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taxable. Moreover, after Stephan's claim was allowed, those benefits were in place of

TTD payments. We find that Boyd is not helpful to the determination of this case.

(125} Appellees also argue that all payments from appellant are workers'

compensation benefits and, therefore, are non-taxable. While, ultimately, Stephan's claim

was allowed, that does not dictate the result. The initial $7,091.30 Stephan received was

paid from GM's nonoccupational accident and sickness insurance program. At the time,

GM had not yet recognized Stephan's injuries as work-related or granted him workers'

compensation. The original $7,091.30 was paid out as insurance benefits, not workers'

compensation. As such, they were taxable, at least until the claim was recognized and

allowed. Under Section 105(A), Title 26, U.S.Code, "amounts received by an employee

through accident or health insurance for personal injuries or sickness shall be included in

gross income" as long as they are paid by the employer. An employer is also required to

withhold a certain amount from any payments made by an employer to an employee as

sick pay. Section 3402(o)(1)(C), Title 26, U.S.Code. "Sick pay" is defined as any

compensation that "is paid to an employee pursuant to a plan to which the employer is a

party, and (ii) constitutes remuneration for a payment in lieu of remuneration for any

period during which the employee is temporarily absent from work on account of sickness

or personal injuries." Section 3402(o)(2)(C)(i) and (ii), Title 26, U.S.Code. Of the

$9,119.71 appellant paid Stephan, $7,091.30 was from the nonoccupational sickness and

accident insurance program funded by appellant. At the time appellant withheld taxes

from Stephan's insurance payments, the payments were not considered workers'

compensation benefits. Appellant was required by federal law to withhold a portion of
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those monies for tax purposes just as appellant was required to withhold taxes for

ordinary wage payments.

{1261 Other issues raised by appellees are irrelevant to the singular issue on

appeal. Whether Stephan will actually recover the taxes withheld on his behalf is of no

consequence. He has the right to apply for a refund. Whether he receives a lump sum

refund or applies the amount withheld to taxes he may owe for that tax year does not alter

the issue in this case. The monies withheld belong to Stephan, not appellant. Filing for

an income tax refund is not an onerous burden.8

{127} R.C. 4123.56(A) clearly and unambiguously provides that an employer may

set off the amount paid under a nonoccupational sickness and accident insurance

program. The amount paid includes taxes withheld under federal and state law.

Appellant's assignment of error is sustained. The judgment of the trial court is reversed

and this case is remanded with instructions to issue the requested writ of mandamus

ordering the Industrial Commission to set off the full amount paid by appellant under the

nonoccupational sickness and accident insurance program, including those amounts

withheld for the employee's taxes.

Judgment reversed; cause remanded
with instnictions.

PETREE and FRENCH, JJ., concur.

e Appellees seem to suggest that although appellant followed federal and state tax laws and withheld taxes
on the amounts paid under the nonoccupational insurance program, once the industrial claim was allowed,
the monies lawfully withheld became appellants' burden; some form of penalty for not immediately certifying
Stephan's industrial claim. That position finds no support in the relevant statutes. Indeed, any state statute
that would so provide might well be of questionable validity when viewed in light of the mandatory
requirements of controlling federal tax law. Moreover, the law intends a just and reasonable result. R.C.
1.47. Fining an employer for following the law is not a just and reasonable result, particularly where, as here,
the "harm" to the employee is the de minimus burden of applying for a refund of the employee's taxes.
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